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IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Névada Corporation,

Plaintiff, PLAINTIFF’S OPPOSITION TO
Vvs. MOTION FOR ATTORNEY’S FEES
RUBY LAKE ESTATES HOMEOWNER’S AND COSTS

ASSOCIATION, et. al.,

Defendants.
/

Plaintiff ARTEMIS EXPLORATION COMPANY, a Nevada corporation, by and through
counsel of Gerber Law Offices, LLP, hereby files Plaintiff’s Opposition to Motion for Attorney’s Fees
and Costs based upon the points and authorities set forth below, the exhibits attached hereto, and all
papers, pleadings, and documents on file herein.

Dated this ué_ég'day of April, 2018.

GERBER LAW OFFICES, LLP

Nevada State Bar No. 8083

ZACHARY A. GERBER, ESQ.

Nevada State Bar No. 13128

491 4 Street

Elko, Nevada 89801

(775) 738-9258

ATTORNEYS FOR PLAINTIFF
NOTICE OF MOTION

A hearing on this motion is requested and a court reporter is not requested. It is estimated that
one hour should be set aside for the hearing on this motion.

POINTS AND AUTHORITIES

RLEHOA previously filed a motion for attorney’s fees and costs, which this Court granted;
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however, the Supreme Court of Nevada determined that the award was in error because the attorney’s
fees and costs award was not justified under Nevada law. (Order to Show Cause, filed October 7,
2013.)

RLEHOA has again moved this Court for attorney’s fees and costs; however, RLEHOA is not
entitled to an award of attorney’s fees and costs as requested because 1) the authority RLEHOA relies
upon does not support the requested award, and 2) the amount of the requested award is unreasonable.
RLEHOA attorney’s fees and costs request is based upon the claims that RLEHOA voluntarily
dismissed and therefore the request should be denied. RLEHOA is also requesting fees and costs that
have been specifically rejected by the Supreme Court of Nevada and that RLEHOA stipulated not to
pursue. Therefore, RLEHOA’s requested award should be denied.!

I The authority RLEHOA presents does not entitle it to the requested award.

RLEHOA relies upon NRS 116.4117, 116.3115(6), 18.010(2), and the CC&Rs for its
attorney’s fees and costs request. None of the authorities support RLEHOA’s requested award.
Flamingo Realty, Inc. v. Midwest Dev., Inc., 879 P.2d 69, 73 (Nev. 1994); NRS 18.010 (Nevada
allows attorney’s fees only when “authorized by rule, statute, or contract”).

A. NRS 116.4117 does not support RLEHOA s requested award.

A single cause of action for declaratory relief was brought, maintained, and decided by this
Court in this case. (See Second Amended Complaint; Final Judgment.) The declaratory relief claim
was brought pursuant to NRS 30.010 et seq. (Order: Joinder of Necessary Parties 2: 1-5.); R Ventures
I, LLCv. Wells Fargo Bank, N.4., 393 P.3d 660 (Nev. 2017) (unpublished) (citing to Pursuant To,
Black's Law Dictionary (10th ed. 2014) (equating “pursuant to” with *“[a]s authorized by” or “under”).
When a case is brought pursuant to NRS 30.010 et. seq. a claim for attorney’s fees under NRS
116.4117 is inapplicable. R Ventures I, LLC, 393 P.3d 660; See also Bank of Am., N.A. v. Treasures

' Counsel for Artemis Exploration Company (“Artemis”) served the Notice of Entry of Final
Judgment on Ruby Lake Estates Homeowner’s Association’s (“RLEHOA”) counsel on February 28,
2018, viamail. (See Certificate of Service to NOE, filed herein.) Upon reading RLEHOA s footnote
1 on page 2 of its Motion for Attorney’s Fees and Costs, Artemis’s counsel was informed, for the
first time, that RLEHOA’s counsel had not actually received the NOE. Upon reading the footnote,
counsel immediately sent the NOE to RLEHOA'’s counsel via electronic maj
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Landscape Maint. Ass'n,No.216CV380JCMNIK, 2017 WL 3116233, at *3 (D. Nev. July 21, 2017)
(denying attorney’s fees pursuant to NRS 116.4117 because declaratory relief claim was brought
pursuant to NRS 30.010 et. seq., even though case may have relied on NRS 116.4117). Therefore,
RLEHOA isnot entitled to attorney’s fees and costs under NRS 116.4117 because the cause of action
was brought pursuant to NRS 30.010 et seq., not NRS 116.4117, which is not applicable to this case.
Id.

B. NRS 116.3115(6) does not support RLEHOA s requested award.

RLEHOA is not entitled to an award of attorney’s fees and costs pursuant to NRS 116.3115(6)
because the single, declaratory relief cause of action was brought pursuant to NRS 30.010 et seq. and
did not even rely on NRS 116.3115(6). (Order: Joinder of Necessary Parties 2:1-5); R Ventures I,
LLC, 393 P.3d 660; Bank of Am., N.A., 2017 WL 3116233, at *3.

NRS 116.3115(6) does not allow for an award of attorney’s fees. The statute provides in
pertinent part:

If damage to a unit or other part of the common-interest community, or if any other

common expense is caused by the willful misconduct or gross negligence of any unit's

owner, tenant or invitee of a unit's owner or tenant, the association may assess that

expense exclusively against his or her unit, even if the association maintains insurance

with respect to that damage or common expense, unless the damage or other common

expense is caused by a vehicle and is committed by a person who is delivering goods

to, or performing services for, the unit's owner, tenant or invitee of the unit's owner

or tenant.

NRS 116.3115(6).

RLEHOA’s counsel misquotes the statute, employing quotations, as follows: “Ifany common
expense is caused by the misconduct of any unit’s owner, the association may assess that expense
exclusively against his unit.” (Motion for Attorney’s Fees and Costs 7:20-23.) The misquotation is
so inaccurate and misleading that, unless it is a mistake, it appears intentional. RLEHOA is
attempting to misconstrue the language of the statute to broaden its application to the instant case;
however, NRS 116.3115(6) is inapplicable.

NRS 116.3115(6) is narrow in its application. The statute specifically refers to “damage to

a unit” or “other common expense” caused by the “willful misconduct or gross negligence” of any

unit’s owner. Therefore, RLEHOA could only recover “damage to a unit” or “other common expense”
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under the statute. The statute does not provide an avenue for RLEHOA to recover attorney’s fees and
costs, which must be specifically “authorized by rule, statute, or contract.” NRS 18.010.

Even if RLEHOA could collect fees and costs under NRS 116.3115(6), RLEHOA would be
required to prove “damage to a unit” or “willful misconduct or gross negligence.” RLEHOA does not
assert that any of Artemis’s actions caused “damage to a unit” or that Artemis was “gross[ly]
negligent.” However, RLEHOA, through strained logic, argues that Mr. Essington’s alleged actions
constituted “willful misconduct” and were imputed to Artemis and caused RLEHOA to incur “other
common expenses,” which include attorney’s fees and costs from Artemis’s declaratory judgment
claim. (Motion for Attorney’s Fees and Costs 9:20-10:2.) Such logic is unsupported.

RLEHOA voluntarily dismissed its claims against Artemis regarding Mr. Essington, which
were all contained in RLEHOA’s counterclaims. (Stipulation and Order for Dismissal of
Counterclaims and Cross-Claim Without Prejudice.) RLEHOA expressly stated in its Motion that it
is “not seeking fees or costs specific to the prosecution of its now dismissed Counterclaims and
Cross-Claim.” (Motion for Attorney’s Fees and Costs 4 ft. 3.) It also stipulated to not pursue any
attorney’s fees and costs regarding its Counterclaims and Cross-claims, and those claims are the only
claims in this case that relate to by Mr. Essington, who is not even a party to the case. (Stipulation and

Order Dismissing Counterclaims and Cross-claim Without Prejudice 2:19-21 (“all Parties stipulate

and agree to bear their own fees and costs incurred in the prosecution and/or defense of the

Counterclaims and Crossclaim.”) (emphasis added.)) By voluntarily dismissing the claims and not
pursuing any fees and costs associated with such claims, RLEHOA abandoned its pursuit of fees and
costs related to its allegations regarding Mr. Essington contained in RLEHOAs counterclaims, and
determined to only seek fees and costs related to Artemis’s declaratory judgment claim.

Furthermore, this Court never entered any order or judgment finding any damage or “willful
misconduct.” Consequently, NRS 116.3115(6) does not support an award of attorney’s fees and costs.

C. The CC&Rs do not support RLEHOA's requested award.

RLEHOA is not entitled to an award of attorney’s fees and costs pursuant to the CC&Rs
because the CC&Rs do not include any provision that allows a homeowners’ association to collect
attorney’s fees and costs as a prevailing party. The CC&Rs only provide that an “owner of any lot,

GERBER LAW OFFICES, LLP 2 AA0001 1 4

491 4" Street

Elko, Nevada 89801




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

O @

DECLARANT, or any representative of the Architectural Review Committee” is entitled to attorney’s
fees and costs. (CC&Rs.) Given that RLEHOA is an association, the CC&Rs do not provide that an
association is entitled to an award of attorney’s fees and costs. Therefore, RLEHOA cannot collect
attorney’s fees and costs pursuant to the contract. The language of the CC&Rs “is clear and
unambiguous,” and therefore must be “enforced as written.” Am. First Fed. Credit Union v. Soro, 131
Nev. Adv. Op. 73,359 P.3d 105, 106 (2015) (quotations and citations removed).

D. NRS 18.010 does not support RLEHOA'’s requested award.

RLEHOA is not entitled to an award of attorney’s fees and costs pursuant to NRS 18.010(2)(a)
because RLEHOA was not awarded a money judgment. The Supreme Court of Nevada has ruled:

Since the 1985 amendments to NRS 18.010, this court has held that a party may

recover attorney fees pursuant to NRS 18.010(2)(a) only if that party received a money

judgment at trial. Woods v. Label Investment Corp., 107 Nev. 419, 427, 812 P.2d

1293, 1299 (1991) (“[A] money judgment is a prerequisite to an award of attorney

fees under [NRS 18.010(2)(a) ].”)

Smith v. Crown Fin. Servs. of Am., 111 Nev. 277, 280, 890 P.2d 769, 771 (1995).

Given that RLEHOA did not recover a money judgment, it cannot recover attorney’s fees and
costs. (Final Judgment.)

RLEHOA is not entitled to an award of attorney’s fees and costs pursuant to NRS
18.010(2)(b). Artemis’s case is based on reasonable grounds, and was not “without reasonable
grounds or to harass the prevailing party. The Court’s decision is one of first impression in the state
of Nevada, and is based upon an interpretation of statute that has been in controversy among the
Legislative Council Bureau, Attorney General’s office, the legislature, lot owners, and associations.
NV S. Jour., 75th Sess. No. 120 (June 1, 2009); (Order Granting MSJ 7 ft. 3; Legislative Counsel
Bureau legal opinion, attached hereto as Exhibit "A"). As this Court noted in its Order Granting
Defendant’s Motion for Summary Judgment, the Court “spent hour upon hour” reviewing the case
to come to its conclusion. (Order Granting Defendant’s Motion for Summary Judgment 6:8.) The
Court’s conclusion rested on an interpretation that Ruby Lake Estate’s CC&Rs are considered “real
property,” that the CC&Rs required lot owners to pay for common expenses “at least by implication,”
and that NRS 116.3101 should not apply to pre-1992 subdivisions. (/d. 6:1; 7:1-4; 9:16.) The issues
are of first impression, have been in controversy among leading agencies within the state, and
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required an interpretation of statute and contract, and therefore Artemis’s declaratory relief claim was
supported and not groundiess. Failing to prevail on a claim does not mean that a claim is groundless.
“[A] claim is groundless if ‘the allegations in the complaint ... are not supported by any credible
evidence at trial.”” Bobby Berosini, Ltd. v. People for the Ethical Treatment of Animals, 114 Nev.
1348, 1354,971 P.2d 383, 387 (1998) (quoting Western United Realty, Inc. v. Isaacs, 679 P.2d 1063,
1069 (Colo.1984)).

Artemis’s case was not brought to harass RLEHOA. As stated, many top legal agencies in the
state, including the Legislative Council Bureau, Attorney General’s office, and legislature, have
grappled with the interpretations included in this case. The differing legal interpretations have caused
uncertainty regarding common-interest communities in Nevada. Thus, this case, of first impression
is needed to resolve the legal interpretations set forth by the state’s leading agencies. Artemis’s
declaratory relief claim and this Court’s Final Judgment have brought the issues to judgment.
Bringing such a case is not “harassment.” RLEHOA again relies on its attenuated logic regarding M.
Essington in an attempt to prove “harassment”; however, as explained above, RLEHOA abandoned
those claims and attorney’s fees and costs, and RLEHOA specifically stipulated not to pursue
attorney’s fees and costs related to such claims.

Consequently, RLEHOA is not entitled to attorney’s fees and costs based upon NRS
18.010(2)(a) or (b).

II. RLEHOA’s requested award should be denied.

As explained above, RLEHOA'’s attorney’s fees and costs request is not supported by the
authority RLEHOA presents, or any authority. In fact, RLEHOA’s Motion requests fees and costs that
were specifically found to be improper by the Supreme Court of Nevada and that RLEHOA
specifically stipulated not to pursue. These requests are improper and should be denied. First, no
authority exists to confirm or grant fees and costs in the non-binding arbitration. Second, RLEHOA
should not be awarded any fees or costs related to its request to confirm the arbitration award because
the Supreme Court of Nevada determined that such a request was not authorized by statute. Third,
RLEHOA should not be awarded any attorney’s fees and costs related to its counterclaims and cross-

claims because RLEHOA voluntarily dismissed the claims, and stipulated not to request attorney’s
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fees for those claims. Fourth, RLEHOA should not be awarded any costs because it presented no
authority for an award of costs in its Motion for Attorney’s Fees and Costs. Fifth, RLEHOA should
not be awarded attorney’s fees for staff time billed at attorney rates, unsupported redacted slips, and
duplicate slips.
A. RLEHOA is not entitled to fees and costs associated with the non-binding arbitration.
There is no authority to support a confirmation of the non-binding arbitration award. The
Supreme Court of Nevada stated in its Order to Show Cause dated October 7, 2013:

NRS 38.330(5) allows a party to apply to the district court for confirmation of a

nonbinding arbitration award if no action concerning the arbitrated issues has been
commenced within 30 days of service of the award. Here, however, an action was

commenced within the applicable time frame, and the district court resolved the issues
on their merits, not under the standard applicable for reviewing arbitration awards.
Accordingly, it appears that this matter does not fall within NRS Chapter 38's
confirmation of an arbitration award provisions . . . despite the district court’s
confirmation language . . ..

Exhibit “B” (emphasis added).

Therefore, the Supreme Court has determined that it is improper to confirm the arbitration
award in this case, and, for that reason, this Court entered its Order Granting Motion for Relief from
Judgment, entered April 14, 2015, which granted relief “even as it relates to an award of attorney’s
fees and costs in this action . . . .” (Order Granting Motion for Relief from Judgment 5:23 .). Despite
the Supreme Court’s clear finding and this Court’s Order rejecting the confirmation award, RLEHOA
has now attempted to have this Court approve the rejected arbitration award stating only that is was
“previously approved and awarded by the Court.” (Motion for Attorney’s Fees and Costs 14:5-7.)
RLEHOA s statement is a clear misstatement of this Court’s Orders and is intended to have this Court
approve an award that it has already rejected. RLEHOAs request lacks merit and is highly improper.
RLEHOA has presented no authority in its Motion for Attorney’s Fees and Costs for this Court to
confirm or award the arbitration award. Therefore, RLEHOAs request for attorney’s fees and costs
from the non-binding arbitration is groundless and should not be granted.

The non-binding arbitration award of attorney’s fees and costs was previously determined to
total $26,810.67. (Judgment on an Arbitration Award and Award of Attorney’s Fees and Costs

entered June 6, 2013 2:4). RLEHOA includes this amount in its present request. (Motion for
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Attorney’s Fees and Costs 14:5-7.) This sum of, $26,810.67 in attorney’s fees and costs should not
be granted, and the Court should find that this request is groundless.

B. RLEHOA is not entitled to fees and costs associated with its request for confirmation
of the arbitration award.

As explained above, the Supreme Court and this Court have found and ruled that RLEHOA’s
confirmation request was improper. Therefore, the “work actually performed by” RLEHOA’s counsel
and “the result” in requesting confirmation of the arbitration award was unsuccessful and no “benefits
were derived” from the work because the work only caused delay in this case and burdened judicial
resources by requiring this Court, the Supreme Court, and opposing counsel to reverse the effect of
the request. Rios v. Progressive N. Ins. Co., No. 71225, 2017 WL 3725246, at *2 (Nev. App. Aug.
24,2017) (unpublished) (Citing Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349-50, 455 P.2d
31,33 (1969)). For this reason, RLEHOA cannot and should not be awarded attorney’s fees and costs
for its unsuccessful and improper confirmation request.

The attorney’s fees and costs RLEHOA incurred in improperly requesting confirmation totaled
$4,500.24. $2,676.24 of the fees were supplemented to RLEHOA ’s original request and included fees
and costs incurred after the summary judgment Order were entered on February 14, 2013.
(Supplemental Affidavit of Gayle A. Kern in Support of Attorney’s Fees and Costs 2:1.) $1,824.00
of fees and costs were included in RLEHOA’s other requests. (See orange highlights in Affidavit of
Gayle A. Kern in SLIppOI't of Attorney’s Fees and Costs, attached hereto as Exhibit “C.”) RLEHOA
includes this amount in its present request. (Motion for Attorney’s Fees and Costs 14:5-7.) Therefore,
$2,676.54 in attorney’s fees and costs were related to the improper request and should not be granted.

C. RLEHOA is not entitled to fees and costs associated with its counterclaims and cross-
claim.

RLEHOA specifically agreed and stipulated not to request attorney’s fees and costs related
to its counterclaims and cross-claim. (Stipulation and Order for Dismissal of Counterclaims and
Cross-claim Without Prejudice 2:19-21; Motion for Attorney’s Fees and Costs 4 ft. 3.) Therefore, it
1s improper for RLEHOA to request such attorney’s fees and costs, such a request is a violation of
its Stipulation and this Court’s Order, and those attorney’s fees and costs related to the counterclaims

and cross-claim should not be granted.
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RLEHOA voluntarily dismissed its counterclaims and cross-claim. Therefore, the “work
actually performed by” RLEHOA’s counsel and “the result” in pursuing the voluntarily dismissed
counterclaim and cross-claim was unsuccessful and no party, including RLEHOA, derived any benefit
from the work because RLEHOA s dismissed claims caused extensive delay in this case and burdened
judicial resources by extending this case for an additional five years, from February 2013 (entry of
Orders resolving Artemis’s single claim) to February 2018 (voluntary dismissal of RLEHOA’s
counterclaim and cross-claim, and Final Judgment). Rios v. Progressive N. Ins. Co.,No.71225,2017
WL 3725246, at *2 (Nev. App. Aug. 24, 2017) (unpublished) (Citing Brunzell v. Golden Gate Nat.
Bank, 85 Nev. 345, 349-50,455P.2d 31, 33 (1969)). For these reasons, RLEHOA cannot and should
not be awarded attorney’s fees and costs for maintaining its voluntarily dismissed counterclaims and
cross-claim.

The attorney’s fees and costs related to RLEHOA’s abandoned counterclaims and cross-claims
totaled $6,942.00. (See pink highlights to Exhibit “C.”) RLEHOA improperly includes this amount
in its present request. (Motion for Attorney’s Fees and Costs 14:5-7.) Therefore, $6,942.00 in
attorney’s fees and costs should not be granted or considered.

D. RLEHOA is not entitled to any costs.

RLEHOA has requested a total award of costs in the amount of $7,591.14; however,
RLEHOA has not presented any authority to support its award of costs. Instead, RLEHOA lumped
its costs requests under its request for attorney’s fees. (Motion for Attorney’s Fees and Costs 14:5-7.)
Therefore, RLEHOA should not be awarded its costs because it has not provided any authority to
support its request.

E. Attorney’s Fees for all staff time and redactions should be reviewed, reduced, or not
be granted.

Throughout RLEHOAs attorney’s fees slip reports, RLEHOA’s counsel includes multiple
slips for many days. These slips include duplicate services (see Exhibit “C” 2/14/2014 slips “Draft
Notice of Entry of Order” and “draft notice entry of order”) and slips for hours of “oversee[ing]”
preparation of exhibits that are commonly completed by staff (see Exhibit “C” 5/29/201 slip “Oversee

preparation of all exhibits”). Many of these slips appear to be for staff time; however, all of them are
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at the hourly rate of $240.00 per hour. It is unreasonable and Brunzell does not support an argument
for billing the staff time, without reduction, at the same rate as the attorney’s time. Consequently, all
fees for days where duplicate slips were entered, all slips for staff time, and all duplicate service slips
should not be granted.

Furthermore, almost every page of RLEHOA’s counsel’s time slip reports include redactions.
Some of the redacted slips are for days either preceding or following slips for fees regarding either
the confirmation of the arbitration award or RLEHOA’s counterclaims and cross-claim. (See Exhibit
“C” 12/17/20013 and 12/19/2013 slips.) The redactions make it impossible to distinguish whether
those slips were entered in regards to fees for the confirmation of the arbitration award or RLEHOA’s
counterclaims and cross-claim. Given that RLEHOA has requested fees for the confirmation of the
arbitration award and regarding its counterclaims and cross-claim (see above and orange and pink
highlights to Exhibit “C”), it is likely that at least a portion of the redacted slips include fees
regarding the confirmation of the arbitration award and RLEHOA’s counterclaims and cross-claim.
As explained above, fees and costs related to these issues cannot be granted as determined by the
Supreme Court, this Court, and by Stipulation.

Given that RLEHOA’s counsel has submitted Affidavits that include requests for fees and
costs that likely include staff time, duplicate requests, and fees related to the arbitration confirmation,
counterclaims, and cross-claim, RLEHOA’s Motions should be denied.

RLEHOA has presented no authority that entitles it to an award of attorney’s fees and costs.
Furthermore and given that RLEHOA has violated the Stipulation and Order by requesting fees and
costs related to its abandoned counterclaims and crossclaim and improperly requested fees and costs
related to arbitration, the Court should find that RLEHOA has made unmeritorious claims for fees
and costs and that its Motion should be denied in its entirety given that such requests were groundless
as evidenced by this Court’s and the Supreme Court of Nevada’s prior Orders.

III. CONCLUSION

For the forgoing reasons Artemis respectfully requests that RLEHOA s Motion for Attorney’s

Fees and Costs be denied, and the Court grant such other and further relief as deemed proper.
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GERBER LAW OFFICES, LLP
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GERBER LAW OFFICES, LLP

V da State Bar No. 8083
ZACHARY A. GERBER, ESQ.
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491 4™ Street
Elko, Nevada 89801
(775) 738-9258
ATTORNEYS FOR PLAINTIFF

2 AA000121

491 4" Street
Elko, Nevada 89801




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

O O

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of GERBER LAW OFFICES,
LLP, and that on the 2 {o day of April, 2018, I deposited for mailing, postage prepaid, at Elko,
Nevada, a true and correct copy of the foregoing Plaintiff’s Opposition to Motion for Attorney's Fees
and Costs addressed as follows:

Gayle A. Kern, Esq.

KERN & ASSOCIATES, LTD.

5421 Kietzke Lane, Suite 200
Reno, Nevada 89511

mployee of Gerber Law Offices, LL
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. STATE OF NEVADA LEGISLATIVE COMMISSION (775) 6246800
: BARBARA . BUCKLEY, Auvwddlynaman, Charr
..EGISLAT'VE COUNSEL BUREAU Loma J Mllnewich, Dfreetov, Secrviary

LEGISLATVE BuULDIMNG
401 8. CARSON STREET

CARSON CITY, NEVADA 89701-4747
P2 No.: (T79) &b 6

INTERIM FINANCE COMMITTEE (775) 684-6821
WILLIAM J. RAGGIO, Serowr, Chairmun

Gary L. Ghiggzn, Fleead Analyny
Mark W, Sicweng, Flscal Analys

PAUL V., TOWNSEND, Lrgl/ahv Awdior (773) 884439
DONALD Q WILLIAMS, Remwmd Direcior (715) 345528
BRENDA J. ERDORS, Laginaiw Cosasrl (T15) 6845530

LORNE J. MALKIEWICH, Birecror
(775) 6346800

April 27, 2006

Senator Randolph J. Townsend
P.O. Box 20923
Reno, NV 89515-0923

Dear Senator Townsend:

You have asked this office to discuss the criteria to be used in determining whether a real
cstate development constitutes a *‘common-interest community” and whether the real estate
development must comply with the requirements of the Uniform Common-Interest Ownership
Act as set forth in chapter 116 of the Nevada Revised Statutes (“NRS”), including, without
limitation, the requirements to register with the Ombudsman for Ovwners in Common-Interest
Communities and to pay fees to the Administrator of the Real Estate Division. You have also
specifically inquired about the status of the Hidden Valley Homeowners Association and asked
us to determine whether the Hidden Valley Homeowners Association is a “common-interest
community” that is required to comply with the provisions of chapter 116 of NRS, including,
without limitation, registering with the Ombudsman and paying fecs to the Administrator.

To answer your questions, we will first discuss the criteria to be used in determining
whether a real estate development constitutes a “common-interest community,” Next, we will
examine the statutory provisions govemning the applicability of chapter 116 of NRS to certain
types of common-interest communities. Finally, we will address the status of the Hidden Valley
Homeowners Association and discuss whether the Hidden Valley Homeowners Association is a
“common-interest community” that is required to comply with the provisions of chapter 116 of
NRS, including, without limitation, registering with the Ombudsman and paying fees to the
Administrator,

1. Definitdon of “Common-Interest Community”
As a preliminary matter, in determining whether a real estate development is subject to

the provisions of chapter 116 of NRS, we tumn first to the statutory definition of “common-
interest community” to ascertain whether the real estate development falls within the ambit of the
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definition. Pursuant to NRS 116,021, “common-interest community* means “real estate with
respect to which a person, by virtue of his ownership of a unit, is obligated to pay for real estate
other than that upit.” NRS 116,021 (emphasis added). Thus, if ownership of a unit within a
particular real estate development obligates a person to pay for real estate other than the person’s
specific unit, such as being required to pay assessments for the maintenance of a community
pool, a walking trail or another common element, then the real estate development falls within
the ambit of the definition of “common-interest community.” Conversely, if ownership of a unit
within a particular real estate development does not obligate a person to pay for real estate other
than the person’s specific unit, then the real estate development does not fall within the ambit of
the definition of “common-interest community” and is not subject to the provisions of chapter
116 of NRS.

I, Applicability of Chapter 116 of NRS

If a real estate development doeg fall within the ambit of the definition of “cormmon-
interest community,” we turn then to the statutory provisions governing the applicability of
chapter 116 of NRS to certain types of common-interest communities. Subsection ! of NRS
116.1201 sets forth the broad general rule that “{e]xcept a3 otherwise provided in this section and
NRS 116.1203, this chapter applies to all common-interest communities created within this
State.” Subsection 2 of NRS 116.1201 then sets forth several exceptions to the broad general
rule that chapter 116 of NRS applies to all common-interest communities created within this
State. ;

For example, chapter 116 of NRS does not apply to *[a] planned community in which all
units are restricted exclusively to nonresidential use unless the declaration provides that this
chapter does apply to that planned community.” NRS 116.1201(2)(b). Chapter 116 of NRS also
does not apply to “{c]Jommon-interest communities or units located outside of this State, but the
provisions of NRS 116.4102 to 116.4108, inclusive, apply to all contracts for the disposition
thereof signed in this State by any party unless exempt under subsection 2 of NRS 116.4101."
NRS 116.1201(2)(c). Additionally, chapter 116 of NRS does not apply to "[a] common-interest
community that was created before January 1, 1992, is located in a county whose population is
less than 50,000, and has less than 50 percent of the units within the community put to residential
use, unless a majority of the units' owners otherwise elect in writing.” NRS 116.1201(2)d).
Also, except as otherwise provided in chapter 116 of NRS, the chapter does not apply to time
shares govemed by the provisions of chapter 119A of NRS. NRS 116.1201(2)(¢). Finally,
chapter 116 of NRS does not apply to 8 “limited-purpose association,”' except that a limited-

! Pursuant 1o subsection 6 of NRS 116,1201, “Jimited-purpose association” means an association tha:
(a) s created for the limited purpose of maintaining: »
(1) The landscape of he common clements of a common-interest community;
(2) Facilitics for flood control; or
(3) A rura) agricultural residential commof-interest community: and
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purpose association is required to register with the Ombudsman, pay fees to the Administrator
and comply with certain specific provisions of chapter 116 of NRS, and a limited-purpose
association is prohibited from enforcing any restrictions concemning the use of units by the units'
owners, unless the limited-purpose association is created for a rural sgricultural residential
common-interest community. NRS 116.1201(2)(a).

Furthermore, NRS 116.1203 contains a limited exception, for certain small planned
communities, to the general rule that chapter 116 of NRS applies to all common-interest
communities created within this State. Subsection 1 of NRS 116.1203 states that “[c]xcept a8
otherwise provided in subsection 2, if a planned community contains no more than 12 units and
is not subject to any developmental rights, it is subject only to NRS 116.1106 and 116.1107
unless the declaration provides that this entire chapter is applicable.? Subsection 2 of NRS
116.1203 provides that planned communities with 6 or mors units are still subject to certain
provisions in chapter 116 of NRS pertaining to the organization, powers and duties of unit
owners' agsociations and executive boards of such associations,

111. Hidden Valley Hormeowners Association

You have also specifically inquired about the status of the Hidden Valley Homeowners
Association and asked us to determine whether the Hidden Valley Homeowners Association is a
“common-interest community” that is required to comply with the provisions of chapter 116 of
NRS, including, without imitation, registering with the Ombudsman and paying fees to the
Administrator, Based on the information provided to our office, we understand that the Hidden
Valley Homeowners Association is a nonprofit cooperative corporation that does not own or
maintain any buildings or common elements. For this reason, homeowners are not obligated to
pay any assessments or other fees. Homeowners who ere interested in receiving a monthly
newsletter or attending various social events organized by the Hidden Valley Homeawners
Association pay an annual membership fes of $25, but homeowners who are not interested in
such benefits are not required to pay the annual membership fee.

To determine whether the Hidden Valley Homeowners Association is a ‘common-
interest community” that is required to comply with the provisions of chapter 116 of NRS, we
turn first to the statutory definition of *‘common-interest community” and exemine the plain
language of the statute. See Salas v, Allstate Rent-A-Car, Inc,, 116 Nev. 1165, 1168 (2000)
(“Our objective in construing statutes is to give effect to the legislature’s intent. In so doing, we
first look to the plain language of the statute.”) (citation omitted).

(b) Is not suthorized by its governing documents 1o enforce any restrictions concemning the use of units by units’
owners, unless the limited-purpose essociation is crested for a rur! agricultural residential common-interest
community.

2 NRS 116.1106 pertains 1o the applicability of local ordinances, regulations and building codes, while NRS
116.1107 pertains to the use of eminent domain.
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As stated previously, “common-interest community” is defined as ‘real estate with
respect to which a person, by virtue of his ownership of a unit, is obli 10 pay for real estate
other than that unit.” NRS 116.021 (emphasis added). However, as set forth above, the
homeowners in Hidden Valley are not obligated to pay, by virtue of their ownership of property,
for any real estate other than their own property. Thus, based upon the plain language of NRS
116.021, the Hidden Valley Homeowners Association is not a “common-interest community” as
defined by the statute. For this reason, it is the opinion of this office that the Hidden Valley
Homeowners Association is not required to comply with the provisions of the Uniform
Common-Interest Ownership Act as set forth in chapter 116 of NRS, including, without
limitation, registering with the Ombudsman for Owners in Common-Interest Communities and
paying fees to the Administrator of the Real Estate Division.

We would note that some of the confusion with respect to this issue has probably arisen
solely becauss the name of the association, “Hidden Valley Homeowners Association," tends to
suggest that the Hidden Valley Homeowners Association is operating as a unit-owners’
association pursuant to chapter 116 of NRS. In reality, the name is a misnomer, as the Hidden
Valley Homeowners Association is actually functioning as something more akin to a
neighborhood social club. We would also note that the Legislature has attempted to address the
issue of the appropriate naming of unit-owners' associations by providing that a unit-owners’
asgociation must “{¢]ontain in its name the words ‘common-interest community,’ ‘community
association,” ‘master association,’ ‘homeowners' association’ or ‘unil-owners' association’,
NRS 116.3101(3)(c). The Legislature has also enacted for each type of business entity
provisions which prohibit the Secretary of State from accepting for filing any documents of
organization’, or any amendment to those documents of organization, if the name of the entity
contains the words “common-interest community,” “community association,” “master
association,” “unit-owners' association” or “homeowners' association” unless the Administrator
certifies that the entity has registered with the Ombudsman and paid the required fees to the
Administrator. See, NRS 78.045, 81.055, 81.205, 81.445, 82.106, 86.171, 87.540, 88.320 and
88.6065.

Thus, when a new entity that intends to operate as a unit-owners’ association is formed,
the name of the entity will mako it readily apparent that the entity is, indeed, a unit-owners’
association. Conversely, when a new entity that will not actually operate as a unit-owners’
association attempts to form and selects its name, if that name suggests that the entity will be
operating as a unit-owners' association, the entity will not be allowed to file its organizational
documents with the Sectetary of State unless it first registers with the Ombudsman and pays fees
to the Administrator. Consequently, a neighborhood social club which is similar to the Hidden
Valley Homeowners Association and which will not operate as a unit-owners’ association will
never mistakenly include “homeowners' association” in its name or choose another name that
tends to suggest that the organization is operating as a unit-owners’ association, Therefore, the
statutory provisions enacted by the Legislature should assist in avoiding the creation of needless

? Documents of organization would includs such dacuments as articles of incorporation, articles of assaciation,
articles of orgnization, certificates of regisiration, certificates of limited parmership and certificates of trost.
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confusion, in the future, about the applicability of chapter 116 of NRS to new entities. However,
with respect to the names of entities that were already formed before the enactment of those
statutory provisions, such as the Hidden Valley Homeowners Association, those statutory
provisions will not have any effect as to those preexisting entities unless the entities seek to
amend their documents of organization, in which case the Secretary of State will prevent them
from doing so.

If you have any further questions regarding this matter, please do not hesitate to contact
this office,

Very truly yours,

Brenda J, Erdoes

Principal Deputy Legislative Counsel

BY%MQ’
Bradley A. Wilkinson

Chief Deputy Legislative Counsel

¢¢:Scott Young

KEL:dtm

Rel'No. 0603021202
File No. OP_Town:end06032185445
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ARTEMIS EXPLORATION COMPANY, No. 63338
A NEVADA CORPORATION,
Appellant, ]
FILED
RUBY LAKE ESTATES
HOMEOWNER'S ASSOCIATION, OCT 067 2013
Respondent.

ORDER TO SHOW CAUSE

‘This is an appeal from a district court order granting a motion
to confirm and enter judgment on an arbitration award and awarding
additional attorney fees and costs.

Our preliminary review of the docketing statement and the
documents submitted to this court pursuant to NRAP 3(g) reveals a
potential jurisdictional defect. Specifically, it appears that the district
court has not entered a final, written judgment adjudicating all the rights
and liabilities of all the parties, in that respondent’s counterclaims for
breach of contract, negligence, and violations of the governing documents,
and its request for a permanent injunction, appear to remain pending
below. As a result, this court ostensibly lacks jurisdiction over this appeal,
at least with respect to appellant’s arguments concerning the earlier
summary judgment order. NRAP 3A(b)(1); Lee v. GNLV Corp., 116 Nev.
424, 996 P.2d 416 (2000).

According to appellant’s docketing statement, after losing in
NRS Chapter 38 nonbinding arbitration, it filed a district court complaint
for declaratory relief to determine whether the Ruby Lakes Estates
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subdivision was a common-interest community under NRS Chapter 116,
in order to establish that respondent homeowner’s association was not
authorized to compel participation therein.! Respondent then filed
counterclaims, and the district court granted respondent’s motion for
summary judgment on appellant’s declaratory relief request, concluding
that the subdivision was a common-interest community and that the
respondent was a valid homeowner’s association. While the summary
judgment resolyed all of appellant’s claims, it did not mention
respondent’s counterclaims noted above. Later, upon respondent’s motion,
the district court confirmed the arbitration award for the purposes of
awarding the attorney fees and costs granted in the arbitration, as well as
for awarding additional attorney fees and costs under NRS 38.243, and
entered judgment on both attorney fees and costs awards.

NRS 38.330(5) allows a party to apply to the district court for
confirmation of a nonbinding arbitration award if no action concerning the
arbitrated issues has been commenced within 30 days of service of the
award. Here, however, an action was commenced within the applicable
time frame, and the district court resolved the issues on their merits, not
under the standard applicable for reviewing arbitration awards.
Accordingly, it appears that this matter does not fall within NRS Chapter
38’s confirmation of an arbitration award provisions, such that, despite the
district court’s confirmation language, NRS 38.247 does not apply and a
final judgment is necessary to procure appellate jurisdiction under NRAP
3A(b)(1). Moreover, to the extent that the order confirming and entering

judgment on the atforney fees and costs award is deemed independently

1Appellant’s damages claims were dismissed as abandoned below.
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appealable under NRS 38.247(1)(c) or (f), it does not appear that this court
could reach the subdivision and homeowner’'s association issues in the
context of this appeal from that order, since it confirms only the attorney
fees and costs awarded and awards additional fees and costs to the
prevailing party.

" Accordingly, appellant shall have 30 days from the date of this
order within which to show cause why this appeal should not be

dismissed, at least in part, for lack of jurisdiction. In responding to this

‘order, appellant should submit documentation that establishes this court’s

jurisdiction including, but not necessarily limited to, points and
authorities and any order resolving the noted counterclaims. We caution
appellant that failure to demonstrate that this court has jurisdiction may
result in this court’s dismissai of this appeal. The briefing schedule in this
appeal shall be suspended pending further order of this court. Respondent
may file any reply within 11 days from the date that appellant’s response

is served.

It is so ORDERED.

cc:  Gerber Law Offices, LLP

Kern & Associates, Litd.
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CASE NO. CV-C-12-175
DEPT. NO. 2

Affirmation: This document does

not contain the social security number
of any person.
IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN-AND FOR THE COUNTY OF ELKO
ARTEMIS EXPLORATION COMPANY, T
a Nevada Corporation,
Plaintiff,
VSs. AFFIDAVIT OF GAYLE A. KERN, ESQ.
I F
RUBY LAKE ESTATES HOMEOWNER’S AI?rTgII{JI{)IESO[%TFEEOS ANII\)/I?:'(I;ISC?I‘I\SI Al
ASSOCIATION, et al., and DOES I-X,
Defendants.
STATE OF NEVADA )
):ss.

COUNTY OF WASHOE )

I, Gayle A. Kem, Esq., being first duly sworn do hereb}'f swear under penalty of perjury as
follows: |

1. I am attorney licensed to practice before all courts <I)f the State of Nevada, and one
of the attc;rncys of record for Defendant Ruby Lake Estates Homeowner’s Association (the
“Association’;) in the above-referenced matter.

2. I make this affidavit of my own personal knowledge except as to those matters
stated on information and belief. T am famiﬁar with the Court’s June 6, 2013 award of attorney’s
fees and costs to the Association in the total amount of $82,250.81 and based upon my prior

affidavits submitted in support thereof. I have also reviewed and approved the invoices in this

matter.since that-date.
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3. Since' the June 6, 2013 award of attorney’s fees and costs, additional fees and costs
have been incurred by the Association in connection with Plaintiff Artemis Exploration
Company’s (“Artemis’s s”) declaratory relief claim and the parties® efforts to obtain entry of Final
Judgment consistent with the Court’s orders throughout the litigation. The additional amount of
fees through March 18,2018 fees is calculated to be $32,101.00 and costs through March 18, 2018
in the amount of $1,336. 33, for a total, additional of amount of $33 ,437.33. A compilation of these
addmonal fees and costs is attached as Exhibit “A” to this afﬁdawt Substantial effort has been

undertaken to exclude fees and costs specifically incurred to prosecute the Association’s now

dismissed Counterclaims and Cross-Claim, including any fees. incurred fo; brieﬁﬁg on the
Counterclaims and Crossclaims. Substaptial effort has also been made to identify time spent
preparing for, traveling to Elko, and attending hearings on the cross motions for summary
Judgment on the Counterclaims as well as on Artemis’s motions for relief from judgment,
reconsideration, and/or for leave to file supplement briefs with respect to the Court’s February
2013 Orders. As to those identified time entries, only 1/2 of the fees incurred was included in the
calculation.
4, Redactioﬁ has been made of any privileged communications,
5. I have been a practicing attorney in the State of Nevada for approximately thirty-
two (32) years, and have been licensed to practice in the State of Califo%nia for twenty-nine (29)
years.
6. I have a civil practice with an emphasis on all types of housing associations
including condominiums, town homes, landscape maintenance, single family, master and sub
associations and mobile home parks, as well as litigation, bankruptcy and real property law.
7. I currently serve as counsel to over two hundred (200) associations throughout

Northern Nevada. I provide all aspects of legal services upon request to my associations including
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interpretation of governing documents and applicable local, state and federal laws; guidance and
training to Boards of Directors in connection with running a non-profit common-interest
community; developer transition; collection of delinquent assessments; filing and responding to
fntervention Afﬁdawts with the Nevada Real Estate Division; all forms of litigation including
Alternatlve Dlspute Resolution, complaints in front of the Fair Housing Division of HUD, Small
Clalms Court, Justice Court, District Court, and the Nevada Supreme Court; and assistance in
collections, liens and foreclosures.

8. I lecture regularly for the Ombudsman’s office, the Nevada Real Estate Division,
and teach seminars on common-interest community law. |

0. I serve on the Community Association Institute’s Legislative Action Committee,
which participates in review and comment on legislation affecting common-interest communities
and regulations promulgated by the .Ombudsman and Nevada Real Estate Division.

10.  In September 2015 I was inducted as a fellow in the Community Association
Institute’s College of Community Association Lawyers. -

11. I regularly attend CAI's National Law Seminars to keep appraised of new
developments in the industry, not only in Nevada, but throughout the country, and I also serve on
the subcommittee for the Common Interest Communities for the Nevada State‘Bar Real Estate
section.

12. T worked with the Real Estate Division in the development of the first community
manager exam, and I am approved by the Real Estate Division to teach classes to community
managers and Board members. |

13. The fees and costs billed in this matter are reasonable and appropriate. The total
additional time billed from June 6, 2013 through March 18, 2018 described above and as set forth

herein and Exhibit “A” is calculated to be 133.75 hours, at an hourly rate of $240.00, totaling
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$32,lbl .00. Additional costs through March 18, 2018, itemized in .the accompanying
Memorandum of Costs, are in the amount of $1,336.33, for additional fees and costs due and owing
of $33,437.33 This amount plus the $82,250.81 originally awarded by the Court on June 6,2013,
and which -award should also be reinstated, brings the total amount of fees and costs to
$115,688.14 as of March 18, 2018,

14.  The hourly rate of my firm is reasonable given my experience practicing law in
general and my experience in practicing in the specialized area of common interest communities:

Despite my experience and expertise, my firm’s hourly rate is lower than rates routinely charged

that I have.

15. Based upon all of the above factors, these fees and costs are reasonable, appropriate

and should be awarded.

DATED this 19" day of March 2018.
“‘ GAY@KERN TN

SUBSCRIBED AND SWORN to before me

this- 19™ day of March 2018 by Gayle A. Kern.

ittt /-

NOTARY PUBLIC

CHRISTINEA LAMIA
Notary Publlc
State of Nevada
Appt. No. 13-9761-2
My Appl. Exnlma February 1, 2021
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Ruby Lake Estate;.HOA adv. Artemis Exploration Company -

- Professional Services

Rate. Taxi# Amount

6/25/20137= GAK Review Notice of No Transcript; draft letter to Gerber o 240.00
; pursuant to Rule 9; review Docketing Statement; obtain 240.00/hr

‘copy of amended order increasing award of attorney's
fees and costs. : :

GAK'  Prepare letter to Travis Gerber demanding increased - - ; 96.00
Supersedeas Bond based on Judgment entered on June 240.00/hr
6, 2013, and disappointment that he will not discuss
setflement.

"6/27/2013

6/28/2013 48.00

GAK " Prepare Notice of Entry of Order Granting Defendant's : ;
~ Motion for Confirmation of Judgment an an Arbitration 240.00/hr
Award and Award of Attorney's Fees and Cosls; prepare
Natice of Entry of Judgment on an Arbitration Award and
Award of Attorney's Fees and Costs. :

5 re: 48.00

71212013 - GAK
: 240.00/hr
711112013 - GAK ent of ' 168.00
d . 240.00/hr
7/17/2013 - GAK R fregarding - 48.00
communication from Travis Gerber. 240.00/hr
- GAK Review notice of filing supplemental supersedeas bond; 96.00
review supplement o docketing stalement: provide copies 240.00/hr
to client.
2 AA000139
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7/23/2013 -

9/9/2013 - GAK

-1017/2013 - GAK

'10/9/2013 - GAK

10/11/'2013.- GAK

1071412013 - . gak

10/30/2013 - Gak

11/14/2013 - GAK

141712013 = k-

11/18/2013 - KMA

11/19/2013 -

Nevada law.

Review emai fromfE

follow up with
discussions.

(L d regarding séltlement;
Mr. Gerber re previous selllement

of court regarding ap peal; supervise

o ST 5

Telephone cal from Travis Gerber re: status of matter;

discussion of

order by the Supreme Court and appendix;

raised issue of settlement,

Review emaij

from Travis Gerber as to his view of the

Supr_eme Court order and begin analysis of response.

Telephone call from Travis Gerber and lohg conference -

about further
settlement at

Review emaijl

action and his client's refusal to'discuss
all. . ) .

from Mr. Gerber r'e: notice of withdrawal of

- appeal in response to court’s order; draft respoénse as'to
PP p

its acceptability and acknowledgment that we will be

proceeding in

the district court to obtain complete

resolution to al| remaining claims,

Review and respond to email fro

Initial review ang evaluation of pleadings; motion tor:
confirm arbitration award, judgment confirming arbitration
award and inclusion of additional fees ang cosls upon

%M.\M

48.00
240.00/hy
72.00
240.00/hr
' NO CHARGE
'240.00/hr :
120.00
240.00/hr
' 72.00
240.00/hr .
. 144.00
240.00/hr
' " 144.00
240.00/hr _
. 144.00
240.00/hr .
' 48.00
240.00/hr :
144.00
240.00/hr
360.00
240.00/hr
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12/2/2013 - GAK

12/17/2013 - KMA

12912013 = KA

- 12/20/2013 - KMA

12/28/2013 - KwmA

11212014 - KmA

17312014 - KMA

Review motioqs for reconsideration and motion for
summary judgment; Telephone call Travis Gerber re:
extension to respond: draft confirming email.

Initial review of Artemis Motion for Relief from Judgement
and Motion for Summary Judgment; telephone call to
counsel's office re: opposition date; review local rules re:

BEgurerar R

I

e PO S A R

ealuate p supplemen of

re: datle for filing of opposition,
Furtherevaluation of motior for relief from judgment or
orderunder NRCP 60(b) due to alleged error in
..confirming arbitration award from “non-binding
arbitration®; “reevaluate Supreme Court order re: same
‘and in applicability of statutory provisions for confirmation
of awards of non-binding arbitration with subsequent
district’court action: research and review Chapter 38
provisions. re: applicability of statutes on confirmation of .

arbitration award at district court level.

Continued work on draft opposition to mation for relief and
motion for summary judgment, draft of undisputed facts.

Continued preparation of draft opposition to motion to set
aside and motion for summary judgment; revise
arquments in relalion R e

g’_‘%?é% evaluale

Rate Taxt#

240.00/hr

240.00/hr

"240.00/hr -

240.00/hr

240.00/hr
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- KMA

11712014 - KmA

1/8/2014 - GAK

R
CARIE

Review and revise opposition to motion for relief from
judgment and to summary i i Ry
e

i1

Rate Tax# Amount

=Tl

4TS 1 e
Bl apar
G DAY

TS
Ashns:
]

*

240.00/hr

udgment; review

240.00/hr

o
e

il
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1/9/2014 -

" 1/10/2014

111312014

171412014

1/15/2014

Rate

for Summary Judgment and pravide revisions to affidavits
that will be filed in support of the opposition to the
motions. ' . .

KMA  Additional revisions to Opposition, Affidavits, proposed
' Judgment, in preparation for filing with the Court; final 240.00/hr
citation check of authorities, minor revisions re cited

GAK  Review proposed Stipulation; telephone call with Mr. )

Gerber; execute documents for Opposition. : 240.00/hr
CAL  Finalize Second Supplemental Memorandum of Costs
and Opposition to Arternis Exploration Company's Motion 140.00/hr
or Relief from Juda ent or Order (NRCP 60(b)EH . '

; 2 0 enclose
overnight package with pleadings; email copies of all to -
opposing counsel.

GAK Return telephone call to Travis Gerber. :
= . S s * 240.00/hr

KMA

CAL

GAK  Telephone call from Travis Gerber re: pleédings and -
documents on file. 240.00/hr

KMA s
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Rate Taxit Amount

¥ay.6c

3/6/2014 - KMA Several telephone calls with Judicial Executive Assistant ~48.00,

(Stefanie Pattani) for Judge Kacin in Etko County to . 240.00/hr
coordinate a date and time forﬁ
hearings. %G _.é 1200
© 3/7/2014 - KMA Review message from judge's chambers re: oral Co —24700
argument required by court, provide date re: same. : 240.00/hr © g
3/10/2014 - KMA Receive and rev]'ew Order Setling Hearing from the Court: 4880
email client a copy of same to advise of the hearing on 240.00/hr _%( .00

May 28, 2014.

3/17/2014 - KMA E - _

| 5 G e 3 - RyYy00
3/27/2014 - KMA Telephone conference with | to confirmilil : ; 4886
) mthe May 28, 2014 hearing in Elko on 240.00/hr
€ counter iotions for Summary Judgment. '
3/28/2014 - KMA : A S s - 5
eview and eva uate iqr briefing of first motin for

summary judgment, court orders granting Ruby Lakes 240.00/hr : 4 g0
MSJ, subsequent judgment fees and costs award, - ] . ﬁj'z’g O-
supreme court order to show cause; begin preparation for
oral argument in Elko on Artemis motion for relief under
" Rule 60(b), counter motions for summary judgment on

Rule Lakes' counterclaims. :

" 5/26/2014 - KMA

5/27/2014 - KMA Continued preparation for oral argument on motion for-. 560660

relief from judgment, and counter motions for summary 240.00/hr - o0
judgment; telephone conference with local counsel Bob ﬁ "ng -
Wines re: sam brief, and i
00
Hao=
- KMA Prepare oral argument binders for hearing on May 28, 12600
2014, including pleadings, rules, exhibils, research, elc. 240.00/hr
5/28/2014 - KMA Compleled preparation for oral argument on motion for 312€.00
: relief and counter molions for summary judgment; travel . 240.00/hr é" Y @0 6
lo Elko to Reno and back for oral arg ument; conference &) l_( >
2 AA000144
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5/28/2014 -

6/3/2014 -

6/17/2014 -

8/12/2014 -

12/8/2014 -

1/20/2015 -

3/27/2015 -

4/20/2015 -

KMA  Review proposed order for release of costs bond from
opposing counsel; preparation of status email &
and on motion for relief an
counter motions for summary judgment; revise and
finalize status report.

KMA Receive and review conformed Order Releasin Cost
Bond & Supersedeas Bonds from the Curt;_

KMA  Status update and review inférmation from court clerk re:
potential decision from court, still under submission and
pending. s : =

KMA xne emaili e

GAK _Review Seco Re uetor evi filed by the Plaintiff;

KMA  Review information from Judge Kacin assistant as to time
line for written decision on motions; email to

KMA Review and evaluate order granting motion for relief;

reevaluale articulated basis in order re: relief under

60(b)(4) judgment void for lack of subject matter
juridiction; reevaluatelp :

- —— e

B covaluale e

___Rate Taxt ___Amount
e ~245.00
240.00/hr \S a&

(C=
240.00/hr ad
FEY
. . 24.00
240.00/hr
24.00
240.00/hr .
24.00
2_40.00/hr .
. -48.00
240.00/hr
72.00
240.00/hr
“+38-66~
240.00/hr Y
Fo0d=
2 AA000145
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5M19/2015 -

6/15/2015 -

6/19/2015 -

KMA

KMA " initial review and evaluation of Motion for Reconsideration
of court's prior order granting summary judgment in favor
of Association and Motion for Leave {o file supplement lo
on motion for summary judgment on ining
counterclaims; evalulate i

‘;E‘E-“" : f
Y o GO
SRR

37 k’ﬂﬁ»«.«.

KMA

KMA and leave lo file
2 ?—:L re:

=7

=
FERE

Rate Taxit Amoun!{

288.00
240.00/hr
192.00
240.00/hr
1,200.00
240.00/hr
2 AA000146
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6/21/2015 - KMA

6/22/2015 - KMA

6/23/2015 - KMA

- KMA

6/25/2015 - KMA

G/26/2015 - KMA

6/29/2015 - KMA

oppositions to motions for reconsideralion and leave to
file supplemental brief.

Continued draft of opposition to motion for leave to
supplement briefing and motion for reconsideration;
review fEE552 S e g

Further revisions to oppositions to motion for
supplemental bri i

Telephone conference with Artemis counsel office re:

. date of reply; email re: same and requesting email copy

of filed reply.

: llet filed y emis, a iation
opposilion thereto, inquiry S

S AT s
eIt

Rate Taxi# Amount
816.00
240.00/hr
528.00
240.00/hr ’
. 48.00
240.00/hr

240.00/hr

240.00/hlj

312.00

2 AA000147
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. 6/30/2015 -

9/28/2015 - KMA

Review and evaluate order from Judge Kacin re: joinder
of parties to declaratory relief counterclaim and 2
declaratory relief complaint; status update re: further
proceedings, potential letter to all owners with
disclaimer/opt in/opt out forms.

Reevaluate order re: joinder of necessa
status email/repo =
Rleranzasg

T S

ry parties; draft of

T, A

letter lo all owners re: court's joinder, acceplance of
service of order, elc; revise acceptance of service forms;

Gy PR = 2o
NS, 5 dill

SN MR R
proceedings going forward; reevaluate "acceptance of

“disclaimer”": conference witht
AT

DT
S5

FoE]
Py

: 120.00
240.00/hr

696.00
.240.00/hr

2 AA000148
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. review Rule 20

re: permissive joinder, party alignment.

9/29/2015 - GAK Review and revise proposed documentation to send to
membership.

A
‘.3::.'...,}:45‘5'-';‘!

joinder order, further
phone conference with

- KMA Conference wit 5
. ‘proceedings in relation thereto: tele

2

—
B

. same, B
S

M&‘y
review item as to functions carried ouf by-
Association and assessments for same; draft of proposed
declaration for owner review; drafi of letter to owners re:
same; revisions to declaration and letter, and finalized

draft of same for review.

9/307201 5 - KMA proposed letter and deélaration; email to

10/1/2015 - KMA
review Chapter 116 provisions re
requirements; response ‘email

10/5/2015 - KMA

P 22t in response to status -
report, request to update ongoing status. .

100612015 - KMA,

status; meeting with

10/7/2015 - KMA
. I

proceedings going
inder order; begin
email opposing
counsel re:'suggesled conference time: elephone
conference wilh Ms. Kern, opposing counsel re: joinder
order, proposals for compliance with same, procedural
issues, potential stipulation o amend complaint, answer,
counterclaim and cross claim, provisions of stipulations
re: not changes to prior rulings, procedural stalus of
i olential telephone confernce with court; email to
Pre: follow up discussions.

- GAIKK Conference call with the Gerber Law Firm regarding the
court's order g

10/8/2015 - KMA  Conference with BRRatae re: [ SRR :
R e of stipulation to file. amended
complainl, join owners as delendants and cross
claimants, [52 i :

SR
e

Rale Taxtt ° Amount

144.00

240.00/hr
408.00
. 240.00/hr
: . 72.00
240.00/hr \
- 96.00
240.00/hr
L . 24.00
240.00/hr
) 24.00 .
240.00/hr '
. 648.00
240.00/hr
300.00
240.00/hr
240.00
240.00/hr

2 AA000149
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10/8/2015 -

10/20/2015 -

10/22/2015 -

" 11/4/2015 -

11/5/2015 -

11/6/2015 -

- 11/7/2015 -

11/9/2015 -

11/12/2015 -

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

Review owner roster and amend caption to include
owners as defendanls and cross defendants,

Email to.Artemis counsel re: status of proposed stipulation
for joinder 's discsed in telephone conference; follow
up email to AR

RGP re: same.

Review and exchange emails to Travis Gerber re:
amended caption, amended complaint, draft joint leiter,
proposed stipulation and order; email to Gerber re:
amended caption; initial review proposed letter. .

Review draft of joint letter to lot owners; revisions to same.

Review proposed amended complaint; revise prior answer.
and counterclaim as amended answer, counterclaim, and
cross claim as to_declaratory relief claim; review email
from Lee Perks re: status and response thereto; . .
additional revisions to draft letter to owners and finalized
draft of amended answer, counterclaim and cross claim;
email to Lee Perks re: same and forthcoming stipulation
for review; continued work on draft stipulation.

S,
e EX‘ BTG
g.""*ﬁ:‘%%iﬁ 5
= (= 3

&2
LV
2a

Review chronology of case, pleadings, and draft
Stipulation to Amend Pleadings and Join Parties Pursuant
to Court's Order re: Joinder filed September 11, 2015;
redraft and revise same, additional language re: no
abrogalion, nullification, etc. of rulings to dale including
order granting summary judgmentl in favor of Association.

Conlirm referenced pleading and order dales for inclusion
in proposed slipulation; revise an
forwarding lo B e

Review and exchange emails with Lee Perks re:
slipulation, limeframe for same and sending out of joint
letter; email to Arlemis counsel re: same, potential
telephone conference with judge on slipulation.

Rate . Taxt#t Amounl
120.00
240.00/hr ‘
1 96.00
240.00/hr
168.00
240.00/hr
420.00.
240.00/hr
336.00
240.00/hr
240.00
240.00/hr .
1 336.00
240.00/hr
_ 144.00
240.00/hr
72.00
240.00/hr
2 AA000150
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11/19/2015 -

11/23/2015 -

11/24/2015 -

-12/3/2015 -

12/8/2015 -

12/15/2015 -

12/16/2015 -

12/17/2015 -

12/18/2015 -
12/21/2015 -

1/4/2016 -

GAK
KMA

KMA

KMA

KMA®

K_MA

KMA

KMA

KMA

KMA

KMA

Review and revise proposed letter to owners.

Email from Artemis counsel re: status of joinl letter and
stipulation; response email re: same.

Revise proposed stipulation and order re: language as to
issue re: Ruby Lake Estates as Chapter 116 common
interest community consistent with joint letter to owners;
email to Artemis counsel with proposed SAO and letter;
review and respond to emails re: same; revise joint letter
to include Artemis will be appealing final judgment Lo
Supreme Court; follow up email re: same.

Review email from Travis Gerber re; SAO. evaluate
suggested changes thereto. ’ S

Reevalute proposed language from Artemis counsel re;
language of stipulation, questions as to draft amended
answer,.exhibit_s to amended complaint...

Exchange emails with Artemis counsel re: status;
reevaluate requested revisions and; revise SAO re:
specific identification of orders and initial revision to draft
Answer to First Amended Complaint re: exhibits; email to
Gerbers re: same, forthcoming revised Answer.,

Review and compare-original complaint, proposed first
amended complaint, and exhibit references; revise
proposed answer to.First Amended Complaint, include
response/reference as to exhibits; finalize same for
forwarding to opposing counsel in conjunction with
Stipulation to Amend in compliance with Joinder Order;
follow up email to opposing counsel re: revisions,
comments thereto.

Review and evaluate response email from Artemis
counsel re: language of stipulation as over inclusive re:
filing.of First Amended Complaint and Amended Answer.

Review follow up email from Artemis counsel: reevaluate
SAO language; further revisions o language re:
pleadings, amendments, compliance with Joinder Order;
email to Artemis counsel re: same.

Review email from Arlemis counsel re: slipulation, setling
up of phone conference with judge.

Rate Taxit Amount

Artemis Exploration Company000013

. 120.00
240.00/hr
. 48.00
240.00/hr
' 216.00
240.00/hr
48.00 -
240.00/hr
72.00
240.00/hr
240.00
-240.00/hr
' 336.00
240.00/hr
48.00
240.00/hr, :
95.00
240.00/hr
240.00
240.00/hr
24.00
240.00/hr
2 AA000151



1/6/2016 -

11212016 -

1/156/2016 -

119/2016 -

1/29/2016 -

2/5/2016 -

2/16/2016 -

211712016 -

3/1/2016 -

3/4/2016 -

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

il : seke Stipulation and Order lo.join
parties; -email to Artemis counsel re: same. )

Review email from Gerber re: submission of SAQ to court
and request for felephone conference.

and copy of corrected
caption, inquiry as to status of SAQ and atlempts to set
up telephone conference with Court; response email;
revise SAQO with corrected caption, email to Artemis
counsel re: same; forward original amended
ption to counsel for submission;

Telephone conference with court clerk and Artemis
counsel to schedule phone conference on stipulation and
order to comply with joinder order of other property

owners,

| udéte tof

Telephone conference with Judge Kacin and Artemis
counsel re: the proposed SAO for compliance with joinder
order. ;

Review emails from Artemis counsel and signed
slipulation and order re: joinder; response email
coordinating filing of amended pleadings, service, and
letter to owners.

Exchange further emails with Arternis counsel re:
coordination of filing amended pleadings, service, letlers
to owners. )

Initial review letler, packet, summonses, and acceplances -

of service from Arlemis counsel for sending out of joint
letter to owners along with amended complainl; answer,
counterclaim, and cross claim per court's joinder order.

=
E':‘m;' 3
EReraageay coordination of same wil

for mailing, email counsel.

Finalize joinl letler, confer with

Rate Taxit Amount
72.00
240.00/hr
) 24.00
240.00/hr :
336.00
240.00/hr
: 72.00
. 240.00/hr
© 48,00
240.00/hr
. 24.00
240.00/hr '
; 192.00
240.00/hr
72.00
240.00/hr
) 24.00
240.00/hr
72.00
240.00/hr
96.00
240.00/hr
2 AA000152
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3/4/2016 - KMA Review, approve, finalize email to Artemis counsel re:

3/7/12016 -

3/8/2016 -

- 3/11/2016 -

3/17/2016 -

312412016 - *

4/1/2016 -

4/4/2016 -

KMA

KMA

KMA

KMA

KMA

KMA

KMA

“status repo

joint letter to owners, filing of amended pleadings, and re;
packages to send to owners requesting acceptance of
service. Co

Emails with[ 52 (44, further coordinate details re:
preparing joint letter for mailing t6 owners.

Finalized answer to first amended complaint, send for

- filing with court, review owner rosterand coordinate

addresses on joint letter to same; telephone conference
with Lee Perks re: stalus, judge sign off on SAO but with
changes, potential timeline for packets to go out to
owners, owners who might participate vs. those who will
not, potential further briefing on Ruby Lake pending MSJ’
on counterclaim for declaratory relief depending on
participation of other owners. .

.Check status of filing of First Amended Complaint, status
of mailing and filing of answer to same; preparationof .
IR revise and finalize.,

Review prior transmittal to court and status update from
court clerk on filing of answer to First Amended
Complaint, mailing, and anticipated receipt of same for-
completion of packages to property owners.

Review documents and organize packets to send to
homeowners; review Acceptances of Service and
evaluate issues as to same, necessity to include service
of Answer and Cross claim; telephorie conference with
Zach Gerber requesting inclusion of same in Acceptances
of Service.

Review slalus of mailings to all property owners: confirm_
list of owners in caption; telephone conferences with =0
s fﬁ -

52 RN

SR
PRt e mmsesrasaoen . amend caption for SAQ to
file second amended complaint with new owners
identified, answer to second amended complaint;
telephone conference with Zach Gerber re: same, follow
up email; additional telephone conference with Zach
Gerber re: stipulation to amend; follow up email re: same;
prepare SAO lo amend {o include four addilional owners;
exchange additional emails re: amended caplions on
summonses and acceplances.

i3

Exchange further emails with Artemis counsel re: SAO to
amend caplion, logislics for same, for filing second
amended Complaint, answer lo same, and mailing to
properly owners.

" Rate  Tax# Amount

48.00
240.00/hr :
1 72.00
240.00/hr
' 192.00
240.00/hr
312.00
240.00/hr
NO CHARGE
240.00/hr - :
192.00
240.00/hr
408.00
240.00/hr
168.00 .
240.00/hr
2 AA000153
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4/4/12016 -

4/5/2016

4/15/2016 -

4/20/2016

. 4/25/2016

4/26/2016 -

4/27/2016 -
4/29/2016 -

5/10/2016 -

KMA

KMA  Finalize SAO, emails re: same; revise céption for answer -\’

to second amended complaint, elc., double check against
answer to first amended complaint.

KMA  Exchange emails with Zach Gerber re: slalus of SAQ to .
file with corrected captions; letter to Mr. Gerber re: same,
filing of amended pleadings with corrected captions,
forwarding of same wilth amended summonses and
acceptances, complelion of mailings to property owners.

KMA  Email from Zach Gerber re: sign off by judge on SAQ for
amended complaint, answer, efc., mailing of packet to us;
response email re: same. . :

KMA

KMA  Telephone conference with properily owner Michael
Gowen re: mailings re: amended complaint, answer and
cross claim, status of lawsuit, general background of
lawsuit, option ta accept service, option to participate in
suit, option to consult with-own counsel, divorce from wife

and she's no longer record owner; exchange emails with

ShEaEE
]

KMA Emails with B
and Marnie Brennan.

SO SRR ed oy o s et S S
e )
SRR e AT

Zach Gerber re: status of acceptances of service,
scheduling of telephone conference; double check
mailing for owner Bill Noble; telephone conference with
owner Shelly Mason.-

KMA - Telephone conference with owner Beverly Pallerson re:
service of amended complaint, answer and crossclaim,
‘summons, acceptance of same, slalus of case. court's
joinder order, and further proceedings towards final
judgment. ;

KMA - Telephone conference with Zach and Travis Gerber re-:
status of acceplances of service, acceplances received,
second Iry lo oblain acceptances for remaining lot
owners, Answer lo be filed by Nobles, bul no further
briefing, request for email confirmation as o same in
order to keep motions submilted, confirm addresses and
phone numbers for follow up; email lo
informalion for follow up; status ema
s
calls, pus J ; review proposed
follow up letter forwarded by Travis Gerber: revisions lo
same, and additional email to Travis and Zach Gerber re;

ARLATS I vy
A PR

Rate Tax# Amount

NO CHARGE
240.00/hr
144.00
240.00/hr
. 24.00
240.00/hr
_ 120.00
240.00/hr |
144.00
240.00/hr -
NO CHARGE
240.00/hr . -
216.00
240.00/hr
120,00
240.00/hr :
504.00
240.00/hr
2 AA000154
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Rate

5/12/2016

'

KMA ' Review answer to Counterclaim (per follow up with - : - 748.00
Joinder Order); review emails confirming receipt of 240.00/hr
acceplance of service by Dennis Cunningham. )

KMA Exchange .emails with Arternis counsel's office re: ongoing . " 72.00
status of receipt of acceptances of service; emails with 240.00/hr
Lee Perks re: updated phone numbers,

5/16/2016

1

5/18/2016 - KMA Review answer filed by Harold and Mary Wyalt; email : 158.00
Artemis counsel re: status of acceptances, any other filed 240.00/hr
answers, request confirmation in writing no further '

- briefing; follow up email & S, review response

 from Artemis counsel re: remaining owners to obtain
acceptance or service; response email as to same, verify

filing of answer only on behalf of Wyalts.

KMA Initial.review and evaluate of requests for production and _ 96.00
interrogatories re: road maintenance, other maintenance, 240.00/hr
commaon expense; email re: owners left to receive :
- acceptances vs. attemnpt service.

" *5/23/2016

5/31/2016 - KMA = e: new discovery. . ' 240.00 -
. .- ; 4 time - 240.00/hr T

= ey e e 2ol

|82 telephone conference with Artemis counsel re:

new discovery requests, reasons therefore, timeline,

status of service on owners; follow up email.

KMA  Review certificate of service from cour re: letter sent in by 48.00
owners Phil and Dorothy Frank; review status emails re: 240.00/hr :
additional acceptances and/or personal service on
remaining owners.

6/1/2016

6/6/2016 - KMA

i lelephone call (o BEEE SHEES
ey review em

96.00

s 240.00/hr

KMA

6/8/2016 168.00

e A e e 240.00/hr
on other owners; email to Artemis counsel re: lack of

updaled address for owner Dibona; review email re:

Ssame; preparation of requesl for updated address far-

Dibona USPS.

6/9/2016 - KMA Allempls lo reach lasl owners re: acceptances of service, 72.00
slatus of suit. 240.00/hr

2 AA000155
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6/10/2016 - KMA Email from Gerbers re: additional efforts to {rack down the

6/16/2016 - CAL Receive and review email from attorney Gerber regarding -

| 6/20/2016
711212016
7113/2016
- 7H5/2016

7/25/2016
7/26/2016

712712016

7/28/2016

‘KMA  Additional emails with Artemis courlls';eI' re: extensio

Dibonas; response email re: same, polenlial need to
serve by publication, and calls to owners Gowan and
Teitlebaum.

status of homeowners that have still not returned the
Acceplance of Service ("AOS") Dibonas, Cecchi and
Teitlebaum; receive and review email from attorney
Gerber advising that Michael Gowan had signed and
returned the AOS and that Mary Gowan is due to come -
into the office to sign her AOS; telephone call from Bethi
Teitlebaum to advise that she is signing the AOS today
and mail back before she leaves the country; email to
attorney Gerber to update on telephone conversation with
Ms. Teitlebaum and that the Postmaster search came

back with no new inf_ormation.

KMA z3are: service on homeowners,

=7 new

s mis counsel
re: request for additional time, status of defaults, new
- property owneér.

KMA

discove

requests; email t S
53 b

s

.KMA Emails with Gerbers re;: status of accetainces, SA to

include new owner; follow up email =

acceptance as to owner Cecchi.

KMA  Follow up email [Eierasaeid re: status of acceptance of
service by Mr. and Mrs. Cecchi.

]

KMA  Email lofsfE865257] re: status of service on owners Mr. -
and Mrs. Cecchi. :

KMA Telephope owner Mike Cecchi; follow up
Arlemis counsel re: necessity of personal service on
_ Cecchis.

KMA Exhcange emails re: personal service on Cecchis.

KMA  Emails with Artemis counsel re: sltatus, coordinale
personal service on Cecchis,

e remaining owners to serve.

Rate Taxit" Amount
48.00
240.00/hr
120.00-
240.00/hr
CER . 72.00 -
240.00/hr_ .
72.00
240.00/hr
: 48.00
240.00/hr ’
72.00°
240.00/hr
24,00
240.00/hr
NO CHARGE
240.00/hr .
432.00
240.00/hr
24.00
240.00/hr
72.00
240.00/hr
2 AA000156
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8/4/2016

8/8/2016
8/11/2016
9/2/2016

9/6/2016
9/16/2016

" 9/19/2016

10/4/2016

10/6/2016
- 10/6/2016

10/7/2016

10/20/2016

10/21/2016

KMA  Email to Arlemis counsel re: additional time on discovery
requests. i X ) - .

KMA  Slatus update on personal service of Cecchis; meeling
- SRS re: documents for discovery requests,

KMA Review affidavits of service on Cecchis; follow up email
re: filing of same.

F 7

KMA |

KMA  Review email from Arlemis counsel re: slatus, of filed
acceptances of service, timeline for filing defaults, SAQ to
. remove McGowan from caption due to quitclaim, and add
- New owner, response email re: same. y

KMA Review and revise proposed stipulations on entry of
défault, add new owner as parly, dismiss Mary Ann
McGowan due fo sale of interest in property: draft email to

-Artemis.counsel re: same. Y : ‘

"KMA  Email to Zach Gerber re: SAO and applicétion for entry of

default. -

KMA  Review email from Zach Gérber. re: status of def_auits.

KMA Exchange emails with Zach Gerber re: status as to
defaults, remaining service on new owner.

KMA

KMA  Review request to take default of joined parties,
declaration in support of same, entered default: notice of
intent as to defendant Frank, necessity of serving new
owner Johnson.

KMA  Review email from Zach Gerber rejoinder in briefing by
Wyall, determination of ervice on new owner Johnson,

5

KMA Telehpone conferenc with Zach Gerber re: stalus, need
for service on David Johnson, joinder of Wyalts, mutual
agreement of not wanting further briefing schedule by
Judge; polential timeline for completion of defaulls and
resubmission of motions lo judge for decision.

Rale Taxit Amount

4 and brief status report &’

240.00/hr

240.00/hr
240.00/hr
240.00/hr

240.00/hr
240.00/hr

240.00/hr _

240.00/hr

240.00/hr

240.00/hr

- 240.00/hr

240.00/hr

240.00/hr

2 AA000157
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48.00
72.00
48.00
72.00

48.00

96.00

48.00

24.00
48.00.
48.00

72.00

_72.00

96.00



10/25/2016 -

10/127/2016 -

11712016 -

11/16/2016 -

11/17/2016 -

11/18/2016 -

" 14/22/2016 -

12/3/2016 -

12/5/2016

12/6/2016

12/11/2016

KMA Exchange emails with Zach Gerber re: status of service
on remaining property owner.

KMA Exchange emails with Zach Gerber re: service on new
owner Johnson; potential acceptance of same.

KMA Tele.phone call to owner David Johnson; emails with Zach
- Gerber re: efforts to get in touch with Mr. Johnson to
accepl service.

KMA Atiempts to reach owner Johnson; email update to Zach
Gerber. - '

KMA  Telephone conference with attorney David Johnson,
- advised lrustee for owner frust of property, ownership
interest conveyed to various beneficiaries, recorded deed
- in September.,

KMA Exchange emails with Zach Gerber re: new lot owners,
service of same. '

KMA Review email from Zach Gerber re: conveyance to Van
Der Meer Trust beneficiaries, last owners to join to action,
inquiry as to means to contact.

-KMA -Telephone conference with Zach Gerber re: status of
service, death of owner Van De Meer, joinder of Wyatts in
prior motions, necessity of brief response to same, SAOs
to'amend caption to remove David Johnson in light of
information re; trustee of Van De Meer Trust, and to
resubmit motions for decision.

KMA

e 1SS

KMA Evaluate proposed stipulations forwarded by Gerber;
email to Zach Gerber re: same.

KMA Re: review and revise proposed stipulation and order re:
defendant Johnson and to submil for decision by courl.

KMA

KMA

Rate- Taxit . Amount
24.00
240.00/hr
. 24.00
240.00/hr
48.00
240.00/hr :
_ 48.00
240.00/hr
43.00
240.00/hr
: 48.00
240.00/hr >
" 48.00
240.00/ht
) 96.00
240.00/hr )

240.00/hr

240.00/hr
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E ) . _ Rate Taxit Amount

12/12/2016 - 'KMA Exchange emails with Amy Hacket re: status of service, -
: re:-submission of motions for decision by Judge Kacin; _

email to Zach Gerber re: Joint Request for Review, SAO .

5 S revise and finalize response :

12/14/2016 - KMA Review and approve letters to court and opposing counsel - 72.00
re: response to joinder, stipulation to submit for decision. 240.00/hr

12/21/2016' - KMA Review email from Gerber, and Reply to‘RLEHOA : . NO CHARGE

Response to Joinder. 240.00/hr
1/6/2017 - KMA o _ -
131/2017 - KMA o ) ~144.00
. 240.00/hr
{relsame.
3710/2017 - KMA Telephone conference with Zach and Travis Gerber ré: ' ' " 72.00
upcoming oral argument. . i 240.00/hr : .

- 3/13/2017 - KMA Exchange édditiohél_emails With_ re: status, ' T o
o upcoming hearing in Elko; exchange additional emails 240.00/hr \5 % é g
3/14/2017 - KMA Review ordef from court setting ‘oral argument for cross ) : 426:00

motions for summary judgment on remaining © 240.00/hr ‘ 00
counterclaims, Artemis motion for leave to file supplement . { éD

to motion for summary judgment and motion for
reconsideration of prior order granting Association's

motions for summai '|udgment; email to—and

4/28/2017 - KMA Review latest pleadings and organize to begin preparation —2‘1’6‘00
' for oral argument in Elko; review prior outlines; telephone 240.00/br \% “g Q_f_)
call o Lee Perks re: upcoming hearing. . :

- KMA Confer wit B B :86:00
hearing [ s 240.00/hr # yg a0
" 4/30/2017 - KMA Review priorgs @ hearing, issues ) 12680
i raised as to reconsideration, compare/conlraslh 240.00/hr 0
in preparalion for upcoming hearing; é% (D -
[ owners joined,
2 AA000159
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Rate . Taxt# Amount

5/1/2017 - _— 4:266:60
240.00/hr 3 46 66
L60%

5/2/2017 - KMA Prepare for hearing before Judge Kacm ‘on cross motions ;
- for summary judgment, motion for reconsideration, motion *©  240.00/hr
for leave to file supplemental briefs; attend hearlng before :
‘Judge Kacin; confer with
_return travel from

5/3/12017 -

7/20/2017 -
8/9/2017 -

11/2/2017

Review letter from Jud ge Kacm S law clerk re: status of
=t e updated status 240.00/hr

1211212017

KMA [

12/13/2017

KMA [
- GAK

- KMA

2 AA000160
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12/14/2017 - KMA
12/15/2017 - KMA
12/18/2017 - KMA

12/19/2017 - KMA

~12/21/2017 - KMA

+1/4/2018 - KMA Review email and proposed Stipulation and Order to

L ww 72,00
dismiss and for entry of final judgment; initial revisions. 240.00/hr
1/5/2018 - KMA Email to Gerbers re: stipulation. : : 24.00
. . ’ ' : 240.00/hr
18/2018 - GAK 288.00
: 240.00/hr : '
- KMA Telephone conference with Artemis counsel ré; motion to 960.00
dismiss, stipulation as to counterclaims, issues related 240.00/hr
thereto, no dismissal with prejudice, issues and claims :
[easrved. revi s S
1/9/2018 - KMA Follow up emails with Artemis counsel re: proposed 48.00
stipulalion, issues as to motion to dismiss. 240.00/hr
1/10/2018 - KMA Revisions (o proposed stipulation on dismissal of ~288.0b
counterclaims; email to Arlemis counsel re: same. 240.00/hr
111112018 - KivA 120.00
240.00/hr
2 AA000161
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1/12/2018

1/16/2018

1/17/201§

1/18/2018

- GAK

1122/2018
1/24/2018"

1/26/2018

2/5/2018

2/6/2018

2/7/2018

Email to counsel; review response, and evaluate
proposed edits to stipulation.

A
<
>

- KMA Review, reevaluate latest proposed stipulation to dismiss
counterclaims from Artemis counsel, evaluate language
AR I

t

KMA

; fevise version seni from
mail; additional

KMA Emails with Artr:nis colunsel re: phone.conference: status

final judgment; KT

revisions to email to Artemis counsel re: issues as to
same, no entitlement to fees/costs by either side in
connection with counterclaims and cross claim: finalized
same and forward revised stipulation. .

Review

p rdpjosed Stipulation; conference with

1

KMA Review email from Artemnis counsel re: agreement to
" _dismiss without prejudice, each party to bear its own fees
“and costs as to counterclaims and crossclaim.

- KMA Review and evaluate revised Stipulation and Order;
change language re: fees costs as to counterclaims and
cross claim.

- KMA Furlher revise Stipulation and Order; draft proposed
judgment; evaluale whether dismissal of other owners
and Wyatts required for final judgment; email to Artemis
counsel re: same.

KMA Email to ArtemI;s counsel re: status of stipulation.

KMA

KMA Response email from Artemis counsel re: proposed order
and judgment, issue as lo olher named delendanls and
Wyalls as defendants, cross defendants who have
answered; final judgment issue; evaluate pleadings,
second amended complainl and procedural stalus as lo

Rate Taxtt Amount

240.00/hr

240.00/hr
240.00/hr

240.00/hr

240.00/hr

240.00/hr
240.00/hr

240.00/hr

240.00/hr

240.00/hr

240.00/hr

2 AA000162
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. 72.00
264.00

384.00

144.00

24.00
72.00

384.00

24.00

144.00

264.00
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2/8/2018

2/9/2018

2112/2018

2/13/2018

2/14/2018

2/16/2018

272312018

3/9/2018

3/13/2018

1

KMA

KMA

KMA.

final judgment with Wyatts remaining as parties;
re-evaluate Rule 54(b); response email to Artemis
counsel. C .

Review and evaluate revised, proposed Judgment from
Artemis counsel; telephone conference re: same with
Travis Gerber, joinder of Wyaits, defaulted parties, 54(b)
issues, Wyalls stipulating to be bound by prior Orders.

Further evaluate possible resolution re: all claims as to all
parties, stipulation as to Wyatts, 54(b) certification as to
defaulted parties given only claim pending is claim for
declaratory relief previously decided by court; evaluate
proposed revisions to proposed judgment and begin edits
to same. ;

Additional revisions to propose stipulation and order for
dismissal withoul prejudice, stipulation to bind Wyatts to

_ prior orders, provisions as to non-appearing defaulted

KMA

KMA

KMA

KMA

KMA

KMA

parties, second amended complaint claim for declaratory
relief identical to original declaratory relief claim, .
provisions re: no just reason for delay as to defaulted
parties per Rule 54(b); email to Artemis counsel re: same.

Initial review of Artemis counsel's latest revisions to
stipulation. I :

Incorporate additional revisions into proposed Judgment
based on language of stipulation and order for dismissal
and entry of final judgment; email to Artemis counsel, and
review response email re: same, and re: finalizing of
stipulation and proposed judgment.

Review finalized documents from counsel; revise
Stipulation and Order to include language as to no
argument re: motjon to dismiss; finalize same; email to
z e telephone conferencelEa
=t approve letter to counsel re:
Stipulation and Order for Dismissal Without Prejudice and
Entry of Final Judgment, Final Judgment; follow up email
to counsel re: same. :

Exchange emails with Artemis counsel re: status of
submilled Slipulation and Order and proposed judgment,

Initial review of enlered judgment, notice of entry, dales
for mailing; nolice of appeal, case appeal statemenl;

‘confirm dale for molion for altorneys fees.

Exchange additional emails re: appeal, review notice of
referral to Supreme Court mediation program;: review
nolice of appeal dockeled wilh Supreme Court.

Rate Taxit Armount

Artemis Exploralion Companv000025

. 192.00
240.00/hr -
_ 144.00
240.00/hr
432.00
240.00/hr
48.00-
240.00/hr
_ . 216.00
240.00/hr
456.00
240.00/hr
: 24.00
240.00/hr
' 144.00
240.00/hr
96.00
240.00/hr
2 AA000163



| 3/14/2018 - KMA

- 6/1/2014

113142015

4/30/2015

5/31/2015

6/30/2015

."rG

TG

Review exemption from selllement program, pending
deadlines; email updating as to same for briefing
schedule; review case appeal statement submitted by
Artemis..

57

9/3072015 -

TG

FraAl
TS

IPholocopy Charges

Rate Taxtt Amount

120.00

240.00/hr

.Photocopy Charge_.s . - : - . O._Z?J ‘ | 0.60
Photocopy Charges ' c;.;g ' 360
Photocbpy Charggs . : O;g . 240
Photocopy Charges . 0528 ' 113.80

1 48.93
48.93
20 4.00 -
0.20
2 AA000164

Artemis Exploralion Company000026



1/31/2016 -

3/31/2016
4/5/2016

4/30/2016
8/8/2016

10/31/2016

12/31/2016

5/1/2017

51212017

52212017

12/31/2017

2/16/2018

TG

T'G
TG
TG
TG

TG

TG

TG .

Postage Charges
Photocopy C.harges
UPS Shipping Ch'arges
Photocopy Charges

Postage Charges

Reno/Carson Messenger Service - Service on Kris Cecchi

Reno/Carson Méssenger Se

Cecchi
Photocopy Charges

Photocopy Chardes _ ‘

Postage Charges

TG

ST

€2

UPS Shipping Charges

A S I e

rvice - Service on Mike

Qty/Price Taxit

1
1.29
2,904
.0.20

1
29.03

283
0.20
.1.'.
280.14
1
63.00
1
25.00
. 47
10.20 -

. 57
0.20

-1
4.45

2 AA000165
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" Amounl

Tax#

ice

Qly/Pr

Photocopy Charges

-

2/28/2018 -

T

TPy

&
7%
I




.6/30/2013

71172013

7/31/2013

-12/31/2013

1/9/2014

1/22/2014

Additional Charges :

GAK

- GAK

TG

TG

TG

TG

TG

TG

TG

TG

Photocopy Charges
Postage Charges

LexisNexis - Online Legal Research

Phdtocopy Charges

Poétage Charges
Photocopy Char.ge.s

Fourth Judicial District Court - Filing Fee for Opposition to
Motion for Summary Judgment’ - . :

4

UPS Shipping Charges -

Fourth Judicial District Court - Filing Fee for Motion for
Summary Judgment ‘

UPS Shipping Charges

Qly/Price Taxi

333
0.20

1
1.78
1
10.39

93
0.20

1
5.42
29
0.20
1
25.00

1
41.14

. 1
200.00

1
38.01

2 AA000167
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13
14
15
16
17

18

19
20
21
22
23
24
25
26
27
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CASENO. CV-C-12-175 ' e ln Ty
DEPT. NO. I ’

q

wrnas

(%

013MAR -1 PH 2 51
<LKO CO DISTRICT GO

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE S"I“A'I:,E( OFEI@;\_?’H_DA_K%
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation, ,
Plaintiffs,

VS. AFFIDAVIT OF GAYLE A. KERN IN

. - ¥ SUPPORT OF ATTORNEY'S FEES AND
RUBY LAKE ESTATES HOMEOWNER’S COSTS ' :
ASSOCIATION AND DOES I-X,

. Defendants.

/
RUBY LAKE ESTATES HOMEOWNER'S
ASSOCIATION,

Counterclai.mant,

VS.

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Counterdefendant. :
/
STATE OF NEVADA )
: 58,

COUNTY OF WASHOE )

1, Gayle A. Kem, being first duly swom do hereby swear under penalty of perjury as follows:

1. I'am the attorney representing Ruby Lake Eslates Architectural Commiliee, Ruby
Lake Estales Homeowner’s Association, in the above-referenced matter.

2. I make thisaffidavit ol my own personal knowledge except s (o thosc mallers stated
on information and belief. :

3. Total [ees in this matter through February 20, 2013, arc $51,288.00, and costs

through February 20, 2013, in the amount ol $1,475.90, for a tatal 0l'$52,763.90. A compilation
2 AA000168
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11
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of all fees and costs is attached as Exhibit 1.
| 4, Redaction has been made of any privileged communications.
5. I have been in practice for over 28 years. I have a general civil praclice’with an
emphasis on all types of housing associations including condominiums, town homes, ldndscape
maintenance, single family, master and sub associations and mobile home parks, a$ well as

litigation, bankruptcy and real property law. 1 currenlly serve as counsel to over two. hundred

my associations mcludmg mterpretatlon of governing documents and applicable local, stale and
federal laws; guidance and training to Boards of Directors i in CODIIECUDD with running a non—prof 1
common- mterestcommumty, developer transition; collection ofde]mquentassessments f iling and
responding to Interventlon Affidavits with the Nevada Real Estate Division; all forms of lm gahon
including Alternative Dispute Resolution, complaintsin front of theFairH ousmg DIV]SIUH of HUD,

Small Claims Court, Justice Court, District Court, and the Nevada Supreme Court; and asmstance
in collections, hens and forec] osures. .

6. Ilecture regularlyforthe Ombudsman’ s office, the Nevada Real LSlﬂlCDl\’]San and
teach seminars on common-interest community law. I serve on the Community Assocxanon
Institute’s Legislative Action Committee, which participates in review and comment onlegislation
affecting common-interest communities and regulations promulgated by the Ombudsman and
Nevada Real Estate Division. I'worked with the Real Estate Divisionin the development ofthe first
community manager exam and [ am approved by the Real Estate Division 1o teach classcs 1o
commumty managers and Board members. Iregularly attend CAT* sNational Law Seminars lo keep
appraised of new developments in the industry, not only in Nevada, but throughout the country. |
also serve on the subcommittee for the Common Interest Communities for the Nevada State Bar
Real Estate seclion.

7. The fees and costs billed in this matter are reasonab]e and appropriate. “The (o(al
time billed from Marcl; 2, ;2012 through February 20,2013 was 216.6 hours, with an hourly rate of
$240.00, tolaling $51,288.00. Cosls through February 20, 2013, are ilemized in the amount of

$1,475.90 for a tolal due and owing of $52,763.90.

2 2 AA000169
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8. My hourly rate is reasonable given my experience practicing law in general and m'y.
experience in practicing in the specialized area of common interest communities, 1n parllcular
Despite my experience and expertise, my hourly rate is lower than rates routinely charged by other
attorneys who praclice in this area and/or who do not have the same amount of expencnce that ]
have.

9. Based upon all of the above factors, these. fees and costs are reasonable and
appropriate and should be awarded.

DATED this Z day ofFebruary 2013,

s@w&&%

GAYLE G{ERN

SUBSCRIBED AND SWORN to before me i
o2 dayo . GEARHAAT
bis J5F" ey fFetmary, 201 Nolery Puble Sl of Nova
Appolrtmant Aecarded n Waehos Caunty
' ﬁ /CQWW Na: 94-0102-2- Explres Sepfambor 0, 2014

Jitbos (1. .

NOTARY PUBLIC

~ AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby afF irm that the precedmg document filed in the above entitled
case does not contain the somal security number of any person.
DATED this £.9" day of February, 2013, |
KERN & ASSOCIATES, LTD.

telzke Lane, Suite 200
RENQO, NEVADA 89511
Telephone: 775-324-5930

[Fax: 775-324-6173

Email: pavlekem@kernltd.com
Allomeys for Ruby Lake Estales
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CERTIFICATE QOF SERVICE

Pursuant to NRCP 5(b), 1 certify that I am an employee of the law firm-of Keml&
Associates, Lid., and that on this day I served the foregoing document described as follows:

' AFFIDAVIT OF GAYLE A. KERN .
IN SUPPORT OF ATTORNEY’S FEES AND COSTS

on the parties set forth below, at the addresses listed below by:

X Placing an original or true copy thereof in a sealed envelope placé for collection and

mailing in the United Stales Mail, al Reno, Nevada, firsl class mail, poslage paid,
following ordinary business practices, addressed to: '

Via facsimile transmission

Via e-mail.

Personal delivery, upon:

United Parcel Service, Next Day Air, addressed to:
Travis Gerber, Esq..

Gerber Law Offices, LLP

491 4™ Street

Elko, NV 89801.

DATED this May of February, 2013.

vy (2 A 1@%
TERESA A. GEARFART .

4 2 AA000171
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EXHIBIT “1”

EXHIBIT “1”
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Gayle A. Kern, Ltd.

5421 Kietzke Lane, Suite 200

Reno, Nevada 89511
EIN No. 20-0097 566

Inveice submitied lo:

Amy B. Hacketl

Philadelphia Insurance Companies -

February 22, 2013

In Reference To: Ruby Lake Eslates HOA adv. Arternis Exploration Company

Professional Services-

3/2/2012 - GAK
3/6/2012 - GAK
3/9/2012 - GAK

- GAK

3/19/2012

¥ 3/23/2012 - GAK

1

3128/2012 = GAK
412012012 = GAK
412712012 = GAK

9/4/2012 - GAK

91712012 - GAK

Review e-mail and complaint from Travis Gerber; draft
e-mail toa Amy Hackell re:

Review e-mail from Mr. Perks; drafi response; review
complaint; draft updated notice of pending litigation.

Review and respond to e-mail from Amy Hacket(.
Execute acceptance of Service; draft letler to Mr. Gerber.
Prepare draft answer to complainl and counterclaim to
have award confirmed and allorney’s fees awarded.

Finalize Answer lo Complaint and Counterclaim,

Review Answer lo Counterclaim and provide same to
client.

Drafl Nolice of Early Case Conference as {o Counlerclaim.

Drafl letler to Mr. Gerber re: exlension of lime to fespond
to motion for summary judgment.

Telephone call from Mr. Gerber re: conllicl of inleres! with
assigned judge having previously represented Arlemis: .

pravide aulhorily to drafl and send leter to courl re: same.

- Rate Taxi Amount
96.00
240.00/hr
336.00
240.00/hr
48.00
240.00/hr
72.00
240.00/hr
288.00
240.00/hr
504.00
240.00/hr
120.00
240.00/hr
72.00
240.00/hr
18.00
240.00/hr .
48.00
240.00/hr
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Amy B. Hackell i e : . Page 2

_ Rale JTaxh Amount
8/11/2012 - GAK Review Complainl, Answer and Counlerclaim filed in v NO CHARGE
District Court aclion; review Ruby Lakes Arbitration Brief 240.00/br =

and Malion for Summary Judgment filed by Arlemis wit
supporting exhibits; conference with TGS

——;5/4-4/2042——GAK¥-\Nar4<—GH-Qppsﬁiﬁen—te—!\/léHeHer—Sammaw%uégmen{ : : -2.088:00—

filed by Artemis; work-on statement of facis as supparted 240.00/hr
_ by admissible evidence., :
5/15/2012 - GAK Continue work an Opposition pleading, slatemenl of facts | 1,896.00
with exhibit references; analysis of documenls produced; 240.00/hr '

requests for admissions; begin drafl of legal arguments,
points and authorilies in opposition. '

S/16/2012 - GAK  Prepare for early case conference; pariicipate in case “ 192.00

conference. _ 24 0.00/hr

- GAK Continue work an Exhibits supporling statement of facts 1,248.00
for opposition; review again Plzintiff's Motion for Summary 240.00/hr
Judgment and oulline legal arguments made; review and
analysis of various provisions of NRS Chapler 116; autline
legal arguments in - .
opposition.

51712012

GAK  Review deposition transcripts for Mel and Elizabelh : 912.00
Essinglon and identity statements and admissions lo be . 240.00/hr o
used in supporl of opposilion arguments: continue review
and make nole of relevant provisions of Minutes and other
documents produced in NRED action.

GAK  Continue work on opposition to Plaintifis Molion for 1,656.00
~ Summary 240.00/hr
Judgment; continue review of documents produced in
Nevada Real Eslale Division aclior; edit and expand drafl
statement of facts in supporl of arguments in opposition.

5/18/2012

5/19/2012 - GAK Continue work on legal arguments lor Opposilion pleading. ) 840.00
240.00/hr :

5/2012012 - GAK Work on legal argumenls and poinls and aulharilies in 1,944.00
oppasilion. 240.00/hr _

5/21/12012 - GAK Legal Research on issues perlinen! lo our Opposilion to 96.00
Motion for Summary Judgment. 240.00/hr

| 5/22/12012 - GAK Review and respond lo e-mail [rom Lee Perks re: 48.00
SRR e s e 240.00/hr
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Amy B. Hackelt

5/22/2012 - GAK

8/23/2012

- GAK

GAK:"

" GAKE

Drail additional arguments for opposition pleading,

melding with references to Exhibits and statements of facl.’

Revise opposition to molion for summary judgment.
Contliiue work_on legal arguments and points and

authorities, melding with references ta statements of facl
and exhibits. -

Complete first draft of Opposition pleading and edit same:
prepare Index of Exhibits; check exhibit references,

- . confirming correct Bates Stamp numbers for Plaintiff and

512412012

GAK

- GAK

5/25/2012 - GAK"

5/26/2012 - GAK

' '5/27/2012_ - GAK

RLE documents previously produced; telephone
conference with Robert Wines re: e AR R )
Affidavit of Robert Wines.

Continue revisions to Opposition to Mation for Summary
Judgment, including further research; supervise and
coordinate affidavits and exhibits..

Telephone conference with Lee Perks, Association
President; draft Affidavit of Lee Perks; analysis of

‘additional documents sent by Perks; arrange

supplemental production of daocuments; edit Perks
Affidavil; edit and add additional facts and arguments to
Opposition pleading. :

Review addilional documents sent by client and arrange
for additional supplemental production to Artemis; review
and edil Opposition pleading and add mare facts and
arguments re: additional documents produced by client;
draft argument regarding insufficiency of Essington
affidavit per NRCP 56(e): revise and complete first draft of
affidavit of atiorney Robert Wines; check all Exhibils
referenced and to be authenticated by Wines; tevise
Index of Exhibits; finalize draft of Perks Affidavil based an
new evidence; read Opposition pleading and edil exhibil
references; proof changes made by legal assistant lo
Affidavils and Index of Exhibils.

Begin wark on cross motion for summary judgmenl;
prepare introduclion and background slalement; analyze
staternent of facls in opposition re: what to be necessarily
included in statement of facls for cross molion for
summary judgmenl; work on statemenl of facls in support
of arguments for slalute of limitations, declaratory reliel,
and liability founded upon slalule.

Conlinue work on cross Mation for Summary Judgment,
abstracling and summarizing relevant facts from
opposition pleading with appropriale exhibit relerences:
drall affirmalive argumenls and points and authorilies re:

Page 3
. | Rate Taxi Amount
: 1,320.00
~240.00/hr ,
: NO CHARGE
240.00/hr
' 1,680.00
240.00/hr
: 2,040.00
240.00/hr
: 1,440.00
240.00/hr
. 2,064.00
240.00/hr
2,040.00
240.00/hr
1,464.00
240.00/hr
2,304.00
240.00/hr
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Amy B. Hackell

5/28/2012 - GAK

5/29/2012 - GAK

5/31/2012

6/6/2012

6/7/12012

6/11/2012

6/13/2012

6/14/2012

L .;'-,.a i culrnp

- GAK

GAK

GAK

GAK

GAK

GAK

GAK

‘GAK

wilh Lee Perks; discuss it
sh ey proof all edits made by legal assistant in
" Opposition pleading and Motion for Summary Judgment.

expiration of statule of limilations; failure {o state a claim
for fraud; failure to state a claim for declaratory relief;
failure lo slate a claim for damages; read through first
draft of Motion for Summary Judgment and edit same,

Review and edit arguments and points and autharities in
Mation for Summary Judgment: anal sisrer

Review and revise motion for summary judgment; -
conference with Mr. Perks re- S R B

pervise communicalion Wi Toi e
osite of exhibits; review and revise
opposition to motion for summary judgment.

Oversee preparation of all exhibits; add additional
document references ’ :
to Index of Exhibits; make revisions to Perks affidavit and
submit via .
e-mail lo Lee Perks; make changes to Wines affidavit and
submit via :

e-mail to Roberl Wines; edit Opposition pleading and
conform argument

headings 1o argument headings in Motion for Summary
Judgment; meel

Prepare Request for Production of Documents o Arlemis

Exploration Company; revise joinl case conference report.

Review and respdnd to request for exlension of lime 1o
reply to Opposition.

Review requesled changes lo the joinl case conference
report.”

Traval lo office of Lee Perks and review HOA records,

Organize documents for supplemental produclion of
documenlts.

Review and finalize the idenlification of the exhibils.

Drafl RLEHOA's Secand Supplementlal Produclion of
Documents Pursuant to NRCP 16.1.

2 AA000176
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Rale ~ Tax# "_'AmoUnl
1,824.00

240.00/hr
1,440.00

240.00/hr
1,224.00

240.00/hr
192.00

. 240.00¢/hr
48.00

240.00/hr
96.00

240.00/hr
600.00

240.00/hr
192.00

240.00/hr
114,00

240.00/hr
48.00

240.00/hr



Amy B. Hackett - Page = 5
Rale Taxit Amount
6/16/2012 - GAK Review Artemis Reply to RLEHOA's Opposition to Motion : 192.00
for Summary Judgment_. : 240.00/hr :
. B/26/2012 - GAK Conference regarding 38 R R e 120.00
Sy send e-mail lo Mr. Wines. 240.00/hr
- GAK Review and analysis of Artemis Opposition to RLEHOA's 1,872.00
“ive. “nEMotion for Summary Judgmenl; begin drafi of arguments 240.00/hr
= “for Reply Brief; ielephone call lo Lee Perks re:
i S eleho call lo Robert Wines re:
n 812712012 T GAK y I 240.00
* communicate with Travis Gerber to obtain 240.00/hr
exiension of-time for Reply to Opposition to Motion for
Summary Judgment. ‘
- GAK Review e-mail from Robert Wines; prepare Affidavil of 2,064.00
Stephen Wright; prepare e-mail correspondence ta Bob 240.00/hr
~ Wines; finalize Affidavil; continue work on arguments and
points and authorities for Reply brief lo Plaintifis
Opposition. :
6/28/2012 - BGAK Continue work on !.?eply brief and complele first drafi, ' 1,896.00
- including response to Mrs. Essinglans Affidavit submitted 240.00/hr
* in support of Reply and Opposition; review revised
.. Affidavit of Stephen Wright.
6/29/2012 - GAK Ré'\/feszubbfemerital production of documentis; formulate 1,704.00
. new exhibits; edit Reply brief to incorporale new exhibits 240.00/hr
and arguments re: same; edit Reply brief.
7/2/12012 - GAK Revisions to Reply Brief for motion for summary ? 552.00
judgment; review of exhibits regarding additional 240.00/hr
information to provide to courl; review of comments in
Uniform Common Interest Community Act to incarporale
inlo brief supporting the position of the Assaciation.
- KMA ' 72.00
240.00thr
- GAK Review Reply brief filed by Arlemis: review and make 192.00
edils to RLEHOA's Reply to Artemis Opposition to 240.00/hr
'RLEHOA's Motion for Summary Judgment.
- GAK pnference re 360.00
greview changes made to RLEHOA's Reply 240.00/hr

nef review documents produced by Ariemis.
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Amy B. Hacketl . ' - Page 6

Rale Taxt Amount

7/3/2012 - GAK Finalize brief and all exhibils; prepare request for review A 288.00
. and send all to the court for filing and serve all on 240.00/hr
ve - 1., OPPOSING counsel, ; '

i e .

v o Shze ¥ PRl

":..-:":.'.'.": :':""'-.-';.-':-_.' - .GAK ‘ l:(;)Ga.t.E dOEU}T‘lé(S e, R P e 600.00
S T T 28 range for supplemental 240.00/hr
production of documents and new exhibit in supporl of
-‘RLEHOA's MSJ; confirm and proof edils made {o brief;
draft changes to statute of limitalions argumen! re: claims
< ivrere.. o . Deing lime barred by NRS 11.190(3)(a).
7/6/2012 - sAK  Draft Request for Oral Arg'umenl; letler to court clerk ' 48.00
#4F L senclosing same for filing. 240.00/hr '
- GAK Telephone conference with Bill Harmon re: 4 144.00
_ ] . 240.00/hr
712/2012 - GAK Review Request for Review and provide same to client. 48.00
240.00/hr : J
711712012 - GAK . Telephone conference with Lee Perks re: gl SR 48.00
e SR 240.00/hr
7/26/2012 - GAK Review email with information about additional road work ' ' 1-44.00
that will be done this summer: follow up on judge's failure - 240.00/hr :
to recuse herself; prepare supplement to reply with
additional information; provide supplement o 16.1
production of dacumenis. _
- GAK Telephone call with Judge's law clerk to schedule 48.00
conference call re: Judge's former representation of 240.00/hr
Arlemis; relay available dates and times to counsel.
- GAK Draft Fourth Supplemental Production of Documents; and 72.00
Supplement to RLEHOA's Molion for Summary Judgment. 240.00/hr
7/30/2012 - GAK Review email from Travis Gerber and the propaosed letier 72.00
... lo Judge Porler; supervise sending response; Return 240.00/hr )
et elephone call to. Mike Cecchi A R e
81212012 - 48.00
240.00/hr
L. y L S RRBA e B repare e-mail lo Lee Perks. 48.00
T R R g 240.00/hr
8/7/2012 - GAK Prepare Affidavits of Michael Wayne Mason and Shelly 216.00
Renee Mason; prepare Second Supplement o Exhibils lo 240.00/h0c

Molion for Summary Judgment.
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Amy B. Hacketl

8/7/2012 -~ GAK Prepare Affidavil In Supborl of request for attorneys fees
and costs.

8/20/2012 - GAK Return telep.hor_]e call to Court clerk; dratft letter lo client.

Prepare cover sheel for filing original Affidavits of Michael
Wayne Mason and Shelly Renee Mason that were filed as
RLEHOA's Second Supplement to Exhibits to Motion for
Summary Judgmen|; finalize and send to Court for filing;
serve same.

- GAK Prepare lelter to clients informing

9/13/2012

GAK Review order selting hearing on motions for summary
judgment.

. 912112012 - GAK Review file stamped order setting hearing on motions for
s_um_rga_ryjydgment; provide same to client.

'10/5[2,0:1;_2.-,;,;-(3AK.:‘.' -Telé;'n'hoﬂe."call Mr. Perks; prepare for oral argument on
FRERINEAL LI motions for summary judgment. ’

10/8/2012 - GAK Prepare for oral argument, travel to Elko for hearing;

meeting with Mr. Perks (e

- 10/10/2012 - GAK Partidipate fn oral argument; trave! to Reno from hearing.

2/14/2013 - GAK Draft Nolice of Entry of Order Denying Plaintiff's Molion
- for Summary Judgment. :

= GAK  Review order denying plaintiffs molion for summary
judgment: Telephone call client and counsel Bob Wines
e Orafl notice of entry of order; review
hapler 38 pravisions for liming of filing a molion for
attorney's fees and cosls.

order-to Ms. Hackelt with B TERBE e
greview and respond to email
{of the Board. .

LTREeRAE2119/2013 - GAK Review Order éranling our Mation for Summary
Judgment.

2/50/201.3 - GAK" Prepare Natice of Entry of Order Gfanting Motion for

Summary Judgment; draft Motion to Canfirm Judgment
on'Arbitration and Molion for Atlorney's Fees and Cosls.

For prolessional services rendered

Page 7
Rale Taxit Amoun!
72.00
240.00/hr
96.00
240.00/hr
_ 72.00
240.00/hr
48.00
240.00/hr
48.00
240.00/hr )
. i 48.00
240.00/hr
840.00
240.00/hr .
_ 2,400.00
240.00/hr
2,400.00
240.00/hr
24.00
240.00/hr
240.00
240.00/hr
96.00
240.00/hr
144.00
240.00/hr
960.00
240.00/hr
216.60 $51,288.00
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Amy B. Hackett

S

Additional Charges :

3/29/2012 -

3/31/2012

4/9/2012 -

4/30/2012 -

5/28/2012 -

2/30/2012 -

513112012 -

6/1/2012 -
61412012 -

6/30/2012 -

TG ' Fourth Judicjal District Court - Filing Fee for Answer and
Counterclaim

TG  UPS Shipping Charges

TG  Photocopy Charges

TG, . Postage Charges

TG ' UPSShlppmg Cﬁarges

TG  UPS Shipping Charges (1/2412)

;I'G Pﬁotocgpy Charges

TG. P'ostag;a Charges

TG ~UPS S:r';i‘;;p.ing Charges ((.)pposilion & Molion ta Elko)

TG - UPS Shipping Charges (Return of File-Stamped Copies)

TG Fourth Judicial District Court - Filing Fee for Motion for
Summary Judgment

TG  Photocopy Charges

FaxhCharges

TG  Postage Charges
TG  LexisNexis - Online Legal Research
TG UPS Shipping Charges (JCCR lo Courl)

TG  Photocopy Charges

.. ¢

Page 8
QlylPrice  Taxit Amount
g : N
1 198.9
198.00 —
1 15.42
15.42
115 © 23.00
0.20
1 3.40
3.40
1 11.00
11.00
1 15.08
15.08
47 .9.40
0.20
1 2.00
2.00
1 18.71
18.71
1 13.84
13.84
1 200.00
200.00
1,179 235.80
0.20
2 0.60
0.30
1 9.80
9.80
1 71.77
71.77 -
1 15.63
15.63
1,092 218.40
0.20
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Amy B. Hackett
6/30/2012 - TG Postage Charges
71112012 - TG  LexisNexis - Online Legal Research
7/3/2012 - TG UPS Shipping Charges
7/6/2012 - TG  UPS Shipping Charges
712712012 - TG UPS Shipping Charges - Filing with Court
713112012 - TG  Photocopy Charges
- TG  Postage Charges
8/13/2012 - TG  UPS Shippipg Charges
8/31/2012 - TG  Photocopy Charges
- TG Postége Charges
9/30/12012 - TG Photocopy Charges

10/10/2012 - TG  Best Western - 10/10/12 Hearing

1119/2012 - TG Pilol - Fuel for Travel lo 10/10/12 Hearing

212012013 - TG Photocopy Charges

Tatal casts

Page g
Qty/Price Tax# Amouht
1 8.41
8.41
S 4.27
- 4.27 :
1 16.74
16.74
1 15.29
15.29
1 16.29
16.29 ;
196 39.20
0.20
1 11.75
11.75
1 " 15.02
15.02 Y
83 16.60
0.20
1 '5.00
5.00
2 - 0.40
0.20
| 212.79
212.79
1 48.89
48.89
22 4.40
0.20
$1,475.90
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CASE NO. CV-C-12-175 O s e L
DEPT. NO. 2 diBAUG -3 AMID: 50

Affirmation: Pursuant to NRS 239B.030, this == L BISTRICT couny

document does not contain the social security
number of any person. CLERK DEPUTY ™
IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
Vs,

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION, et al.,, and DOES I-X,

Defendants. RUBY LAKE ESTATES

/ HOMEOWNER’S ASSOCIATION’S

RUBY LAKE ESTATES HOMEOWNER’S REPLY POINTS & AUTHORITIES
ASSOCIATION, IN SUPPORT OF MOTION FOR

ATTORNEY'’S FEES AND COSTS
Counterclaimant,

VS,

ARTEMIS EXPLORATION COMPANY, a
Nevada corporation,

Counterdefendant.

Defendant Ruby Lake Estates Homeowner’s Association (*the Association” or
“RLEHOA”), a Nevada non-profit corporation, by and through its counsel, Kemn & Associates,
Ltd., hereby submits its Reply Points & Authorities (“Reply”) in Support of Motion for Attorney’s

Fees and Costs (“Motion™). This Reply and the Association’s Motion are made and based upon
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the Final Judgment entered in favor the Association on February 26, 2018, NRS 116.4117, NRS
116.3115(6), NRS 18.010(2), the Association’s Declaration of Covenants, Conditions, and
Restrictions (“CC&Rs”), the accompanying memorandum of points and authorities, the Affidavits
of Gayle A. Kern, Esq. submitted to the Court, and all papers, pleadings and exhibits on file herein.

MEMORANDUM OF POINTS & AUTHORITIES

I.
INTRODUCTION

The Opposition of Artemis Exploration Company (“Artemis”) clearly fails to provide ahy
controlling authority or basis for denial of the Association’s Motion. The key fact which Artemis
simply cannot overcome is the Association is the prevailing party in this matter by virtue of this
Court’s February 14, 2013 Order granting summary judgment in favor of the Association on
Artemis’s declaratory relief claim (and corresponding February 12, 2013 Order denying Artemis’s
summary judgment). In the Final Judgment, the Court stated that its February 12, 2013 and
February 14, 2013 “...Orders have not been reconsidered or reversed, and therefore as standing
Orders this Court finds that Artemis’s claim for declaratory relief has been resolved as a matter
of law in accordance with the Court’s Orders ...... ” See Final Judgment, p. 3, 1. 2-6. (Emphasis
added.)

Artemis also cannot overcome that in June 2013 this Court granted the Association’s
request for its fees and costs incurred in the arbitration and district court proceeding in the amount
of $82,250.81, that this Court has already made specific findings concerning the conduct of the
Essingtons, that the fees and costs were reasonably and necessarily incurred, and that the factors of
Brunzell have been met. See Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349, 455 P.2d 31
(1969). (And see May 15, 2013 Order granting award of attorney’s fees and costs, and the Court’s
June 2013 Attorney’s Fees Award.) Instead, Artemis flatly mischaracterizes the Nevada Supreme

Court’s statements regarding fees and costs following Artemis’s premature appeal in 2013.
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(Opposition p., 2, 1I. 1-3.) The Supreme Court did not determine the award was in error. Indeed,
the Supreme Court did not even reach the issue of the attorney’s fees and cost award, as no final
judgment was entered, and fees and costs are separately appealable. As such, all arguments in
Artemis’s Opposition that the Supreme Court has considered the issues raised herein and ruled
against the Association on fees and costs are disingenuous and/or a tortured misinterpretation.
Significantly, just as this Court has already done, the Supreme Court has recognized the
Association as the “prevailing party”.!

Consequently, it remains within this Court’s sound discretion to consider the prevailing
party Association’s instant Motion for fees and costs under the following statutory and contractual
bases, separate and apart from NRS Chapter 38 and/or the counterclaims which have been
dismissed without prejudice. See Barmettler v. Reno Air, Inc., 114 Nev. 441, 956 P.2d 1382,
(1998); County of Clark v. Blanchard Contr. Co., 98 Nev. 488, 492, 653 P.2d 1217, 1220 (1982).
See Davidsohn v. Steffens, 112 Nev. 136, 911 P.2d 855 (1996); University of Nevada v. Tarkanian,
110 Nev. 581, 590, 879 P.2d 1180, 1187 (1994); County of Clark v. Blanchard Constr. Co., supra.

The Associatién respectfully requests, therefore, that the Court award fees and costs to the
Association as the prevailing party in this matter in the total amount of $115,688.14 as of March
18, 2018.

"
I

"

' The Nevada Supreme Court stated that award confirmation based upon NRS 38 did not apply
because “an action was commenced within the applicable time frame...” The Supreme Court also
recognized the district court “...resolved the issues on their merits...” See Order to Show Cause (“OSC”),
dated October 7, 2013, p. 2. As to attorney’s fees and costs, the Supreme Court simply stated “...it does not
appear that this court could reach the subdivision and homeowner’s association issues in the context of
this appeal from that order, since it confirms only the attorney fees and costs awarded and awards additional
fees and costs to the prevailing party.” Id., p. 3. (Emphasis added.)
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LEGAL ARGUMENT

A. Attorney’s Fees May be Properly Awarded to the Association as the Prevailing Party
under NRS 116.4117.

This Court determined in its February 2013 Orders that the Association is a valid NRS
Chapter 116 common interest cofnmunity, valid at its inceptions. As already established for the
Court in 2013, and again here, it is well within this Court’ discretion to award the Association the
$82,250.81 in fees and costs incurred by the Association in both the arbitration and district court
proceedings. It is also with the Court’s sound discretion to award the Association the additional,
total amount of $32,101.00 in fees and $1,336.33 in costs incurred since June 2013, for total fees
and costs of $115,688.14, as of March 18, 2018.2

Artemis argues in its Opposition that NRS 116.4117 does not apply herein because the
claim decided by this Court was a declaratory relief claim. This argument is wrong and ignores the
specific language of this enabling statute which provides in “a civil action for damages or other
appropriate relief for a failure or refusal to comply with any provisions of this chapter or the
governing documents of an association...”, “...the coﬁrt may award reasonable attorney’s fees to
the prevailing party.” NRS 116.4117(2) and (4). (Emphasis added.)?

Artemis does not, and cannot, dispute that since the beginning of this case before arbitrator
Judge Gang, and then before this Court, its claims concern the interpretation and enforcement of
the CC&Rs, the applicability of NRS Chapter 116, the levying and collection of assessments by
the Board pursuant to that chapter, and Artemis’s failure and refusal to pay those assessments.
Though ultimately abandoned by Artemis as a claim, Artemis alleged intentional misconduct by

the Association in holding itself out as a validly formed community association subject to the

2 Please note this amount does not include any fees and/or costs incurred in connection with
Artemis’s appeal of this Court’s summary judgment in favor of the Association.

3 Significantly, the statute does not limit awards of fees to prevailing parties to actions for damages,
but also includes actions for “other appropriate relief”, such as the declaratory relief action in the case at bar.
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provisions of Chapter 116. Artemis’s unsuccessful declaratory relief claim and assertions that the
Association’s governing documents do not impose assessment obligations on property owners
unequivocally put the enforcement and interpretation of the CC&Rs at issue. This was
underscored by this Court’s well-reasoned decision granting summary judgment in favor of the
Association and in its initial award of attorney’s fees and costs. Though the statutory basis for an
award of fees and costs does not derive from Chapter 38, the analysis made, and conclusion
already reached by this Court is equally appropriate and justified under NRS 116.4117(2) and (4).

Artemis cites two cases, one of which is unpublished, involving declaratory relief claims
and NRS 116.4117. Artemis attempts to argue the statute does not support an award of the
Association’s fees because Artemis’s claims were for declaratory relief. This argument fails
outright.

Both R Ventures I, LLC v. Wells Fargo Bank, N.A., 2017 Nev. Unpub. LEXIS 237 (Nev.
April 17, 2017), and Bank of Am., N.A. v. Treasure Landscape Maint. Ass'n, 2017 U.S. Dist.
LEXIS 113893 (D. Nev. July 21, 2017), are distinguishable and, therefore, inapposite here. Both
cases involved quiet title and declaratory relief litigation concerning the super-priority lien
provision of NRS Chapter 116. The disputes in those lawsuits were between lenders and either a
third-party purchaser or an association, all of whom were litigating whether the lenders’ deeds of
trust survived an association’s NRS Chapter 116 assessment lien foreclosure sales or were
extinguished under the super-priority lien provision of NRS 116.3116(2)(c).

In stark contrast to the case at bar, therefore, the cases cited by Artemis were not between
associations and unit/property owners concerning disputed assessments, liens, compliance with

Chapter 116, and/or the governing documents, as authorized by NRS 116.3116 and/or NRS
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116.4117.4 As such, the determinations in those cases that NRS 116.4117 did not allow for an
award of fees to the prevailing parties rested on fact that neither NRS 116.3116 nor NRS 116.4117
authorized such claims in the first place. Fees to a prevailing party under these Chapter 116
provisions, therefore, were also not authorized, or even applicable. See Bank of Am., N.A., 2017
U.S. Dist. LEXIS at *6-7, citing R Ventures,

“Although appellant’s quiet title and declaratory relief action may

have relied on NRS 116.3116’s superpriority lien provision, NRS

116.3116 did not authorize appellant’s action, meaning the

action necessarily was not brought [or authorized] under that

statute...” Therefore, the HOA is not entitled to attorney’s fees

under NRS 116.3116 [against the lender] under NRS 116.3116...

Therefore, the court will deny the HOA’s motion for attorney’s

fees [against the Lender] as it relates to NRS 116.4117 because

the same reasoning applies as above.
(Emphasis added.)

These rulings were not made, as Artemis suggests, simply because the claims brought were

for declaratory relief under NRS Chapter 30. Such a conclusion is contrary to the clear language

of the statutes and analysis in the cases themselves and, if accepted, would render the statute

meaningless.

4 NRS 116.4117(2) specifically provides that a civil action for damages or other appropriate relief,
i.e. declaratory relief, for failure or refusal to comply with Chapter 116 or an association’s governing
documents may be brought
(a) By the association against.
(1) A declarant;
(2) A community manager; or
(3) A unit’s owner.
(b) By the unit’s owner against:
(1) The association;
(2) A declarant; or
(3) Another unit’s owner of the association.
(Emphasis added.)

NRS 116.3116(1) provides for an association’s statutory lien for delinquent assessments and
other applicable charges. NRS 116.3116(11) provides that actions “...to recover sums for which subsection 1
creates a lien” are not prohibited nor are deeds in lieu of foreclosure. NRS 116.3116(12) further provides that
“[a] judgment or decree in any action brought under this section [to recover sums constituting the lien] must
include costs and reasonable attorney’s fees for the prevailing party.” These statutes clearly pertain to actions
between an association and unit owners, not the super priority lien litigation cases relied upon by Artemis.
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In short, the statute is clear; NRS 116.4117(2) and (4) clearly authorize an award of
attorney’s fees to the Association as the prevailing party in both the arbitration before Judge Gang
and the proceedings before this Court.

B. NRS 116.3115(6) Also Provides a Specific Statutory Basis for an Award of Fees
and Costs to the Association as the Prevailing Party in this Case.

Just as Artemis’s arguments relative to NRS 116.4117 fail, so do the arguments made
against NRS 116.3115(6) as a statutory basis for an award of fees and cost to the Association. To
the extent Artemis again relies on the Bank of Am., N.A. and R Ventures cases, such reliance has
already been dispatched as established above, and the same analysis applies to defeat the latest
arguments raised by Artemis in their Opposition concerning NRS 116.3115(6). That Artemis’s
claim is for declaratory relief “brought pursuant to NRS 30.010 et seq.” is not relevant to any
analysis as to the propriety of an award of fees and costs under NRS 116.3115(6). What triggers
this statute, like NRS 116.4117, is the dispute between Artemis as a unit/property owner and the
Association concerning the delinquent assessments, Artemis’s conduct, and the enforcement of the
Association’s governing documents and NRS Chapter 116.

What is also relevant is that, once again, this enabling statute provides for an association’s
attorney’s fees and costs, i.e. common expenses, incurred as a direct result of the misconduct of a
homeowner to be assessed exclusively against the homeowner pursuant to NRS 116.3115(6).
Specifically, NRS 116.3115(6) states: “If damage to a unit ...or if any other common expense is
caused by the willful misconduct or gross negligence of any unit’s owner...the association may
assess that expense exclusively against his or her unit, even if the association maintains insurance

with respect to that damage or common expense.. .” (Emphasis added.)’ The ultimate result is that

S NRS 116.109 defines “Common expenses” as “...expenditures made by, or financial liabilities of,
the association, together with any allocations to reserves.” Attorney’s fees and costs incurred by the
Association are expenditures and financial liabilities which fit squarely within this definition — irrespective

of whether insurance exists to cover those common expenses.
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the expenses incurred by an association, such as attorney’s fees and costs, as a result of the
misconduct of one owner should not potentially and unfairly be passed on to the other owners.

In its Opposition, Artemis suggests that the Association’s citation to NRS 116.3115(6) was
intentionally misleading. The use of quotation marks was mistaken, but nothing else. More
significantly, the quotation marks do not substantively change the statute’s plain meaning or
application herein. Artemis’s arguments otherwise are a red herring, and the bottom line is that
fees and costs incurred by an association because of an owner’s willful misconduct, including the
intentional and willful failure to pay assessments, may be assessed as a “common expense” to be
borne exclusively by that owner- and no one else. Accordingly, NRS 116.3115(6) unequivocally
authorizes the Court, in its sound discretion, to award the Association’s fees and costs in this
matter.

Artemis argues that this Court never made any finding of “damages” or “willful
misconduct”. This is nonsense. As a preliminary point, the Association has not argued the Court
made a finding of “damages to a unit”. As set forth in the Association’s Motion, however, the
Court has made specific findings regarding the misconduct perpetrated against the Association in
this case, which cannot be characterized as anything but “willful”. (See, e.g., the Court’s factual
findings in its February 14, 2013 Order granting summary judgment in favor of the Association,
pp. 4-6.) Amongst those findings, the Court recognized the conduct of Mr. Essington as holding
himself out as and acting with apparent, if not actual, authority on behalf of Artemis. Those
findings bear repeating:

For over seventeen years (1994-2011) Mr. and Mrs. Essington
represented that Lot G-6 was owned by one or both of them.

Mr. Essington represented to members of the Association that he

had the capacity and authority to act on behalf of Artemis and/or
Mrs. Essington...
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Mr. Essington served on the HOA’s Board of Directors
(hereinafter “the Board”) from 2007 until he resigned in January,
2011...

Following his election to the Board, Mr. Essington signed a
Declaration of Certification as a Common Interest Community
Board Member, as required by NRS 116.31034(9)...

Representing himself to be a lot owner, Mr. Essington seconded a
motion to approve the Bylaws...

Mr. Essington violated this provision, when for sixteen years, he
held himself out as an owner of a lot...

After becoming a member of the Board, Mr. Essington voted to
levy assessments against al HOA members for roadway
maintenance, weed abatement and the repair of signs and
culverts...

... The [July 14, 2009] Reserve Study identified the reserve items
of the Association as cattle guards, dirt road maintenance, fencing,
gates, entrance signs, and street signs. Mr. Essington voted to
approve the Reserve Study...[and] to levy assessments in in
accordance with the Reserve Study and the 2010 budge, which he
also approved.

...Mr. Essington approved these budgets and assessments [for road
and real property maintenance and fire protection] ...Mr. and Mrs.
Essington regularly paid assessments from their personal bank
account...

Artemis stopped paying its HOA assessments, all of which had
been approved by Mr. Essington as a Board member...
See 1d.6

Artemis does not dispute, nor can it dispute, these facts. All Artemis can do is argue that
Mr. Essington is not a party to this lawsuit. He does not have to be. These undisputed facts
establish, at a minimum, the apparent if not actual authority of Mr. Essington as an agent for

Artemis. Consequently, Artemis is estopped from denying Mr. Essington’s agency as a matter of

6 In addition to these facts already enumerated by the Court, the record contains numerous other
examples of willful misconduct of Artemis through its actual and/or apparent agent Mr. Essington. See, e.g.,
the Association’s Motion at pp. 8-9, incorporated herein by reference, with references to the exhibits filed in
support of the Association’s May 30, 2012 Motion for Summary Judgment.
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law, is bound by his misconduct and, therefore, is subject to the consequences. See Dixon v.
Thatcher, 103 Nev. 414, 417, 742 P.2d. 1029, 1030 (1987) (“Apparent authority is ‘that authority
which a principal holds his agent out as possessing or permits him to exercise or to represent
himself as possessing, under such circumstances as to estop the principal from denying its
existence.’”) (Citations omitted.)

The condoned acts of Mr. Essington coupled with Mrs. Essington’s (as Artemis’s sole
shareholder and director/officer) failure to disavow or stop her husband’s misconduct, along with
Artemis’s ongoing willful failure to pay assessments, all evidence the willful misconduct of
Artemis. The Association has incurred legal expenses from the underlying arbitration and the
proceedings and, but for Artemis’s willful misconduct, would not have incurred such expenses
herein. Consistent with NRS 116.3115(6), it is Artemis which should bear the consequences of its
conduct, and not potentially other owners. All the Association’s fees and costs incurred as the
prevailing party in both the arbitration and district court proceedings. Therefore, should be
properly awarded under NRS 116.3115(6), as well as NRS 4117.7

C. The CC&Rs Provide a Contractual Basis for the Award of Attorney’s Fees.

Artemis argues that the CC&Rs do not include a provision for fees and costs to the
Association as a prevailiﬁg party, but only an “...owner... DECLARANT, or any representative of
the Architectural Review Committee” (“ARC”) is entitled to fees and costs. See CC&Rs, Article
V, attached as Exhibit “2” to the Association’s Motion.

This argument is nonsensical for the simple reason that it was Artemis, a property owner,
which initiated both the arbitration and then this action before this Court, and lost in both
proceedings. The Association is the prevailing party by virtue of Judge Gang’s arbitration decision

and this Court’s February 2013 Orders and the Final Judgment. Accordingly, the Association is

7 With respect to the propriety of an award of fees and costs against the Wyatts as well as Artemis, jointly and
severally, please refer to the Association’s separate Reply to the Wyatts’ Opposition, filed contemporaneously herewith.
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entitled to its fees and costs pursuant to the CC&Rs which provide that the “...prevailing party [in
an action brought by a lot owner] shall be entitled to recover its court costs and attorney’s fees.”
Id. (Emphasis added.) It was, and still is, that simple.

D. Attorneys’ Fees Should be awarded in accord with NRS 18.010(2)(b).

NRS 18.010(2)(b) specifically directs the finder of fact to, “liberally construe the
provisions of this paragraph in favor of awarding attorney’s fees in all appropriate
circumstances . . . to punish for and deter frivolous or vexations claims and defenses because
such claims and defenses overburden limited judicial resources, hinder the timely resolution of
meritorious claims and increase the costs of engaging in business and providing professional
services to the public.” (Emphasis added.)

In this case, both Judge Gang and this Court have weighed in on the grounds, or lack
thereof, for Artemis’s claims and arguments in this case. See Judge Gang’s decision, Exhibit “1” to
the Association’s Motion at pp. 2-3:

..t is difficult to understand why, faced with overwhelming

evidence that [the Association] is a valid HOA, anyone would

continue to maintain that it is not... | have carefully considered

all of the many allegations and arguments of the Claimant and

find them unpersuasive. Indeed, I find the interpretation of

counsel that the Real Estate Ombudsman took no action when it

opined that [the Association] had to comply with the laws of the

State of Nevada pertaining to homeowners associations illogical. ..
(Emphasis added.) Similarly, this Court stated in its February 2013 Orders in favor the
Association that “Artemis makes nonsensical substantive arguments”. (See February 2013
Orders, p. 6, at 1. 5; emphasis added.)

Artemis argues this is a matter of first impression, and subject of controversy among
“leading agencies”. What Artemis continues to ignore, however, is its wholesale failure to provide

evidence of any wrongful conduct by the Association in enforcing, levying, and collecting

assessments and providing for the maintenance of the common area, common elements, and roads
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as expressly agreed to and approved by Mr. Essington as a member of the Board of Directors of
the Association, with apparent and/or actual authority to act on behalf of Artemis. Artemis has no
answer for the knowledge and repeated ratification of those actions from 1994-2011 by Artemis
and Mrs. Essington. Mrs. Essington simply did not like the decision of the ARC, and then
undertook a course of action which continues to this day to undermine the entire Association.
Again, the relevant and only inquiry under NRS 18.010(2)(b) is whether the action itself
was initiated for harassment or without reasonable basis. The evidence herein supports a finding of
both, although only one is required under the statute. See also the decision of the Ombudsman’s
Office, Exhibit “49”, RLE 127-128.
E. The Brunzell Factors are Met in this Case.
This Court has already determined that the Brumzell factors were met to award the

Association’s fees and costs in May 2013. Nothing has occurred to change that determination:

...Here, the HOA’s attorney, Gayle Kern, submitted an affidavit in

support of the request for attorney’s fees...Given Ms. Kern’s

experience and having reviewed the pleadings filed in this case,

the Court finds that Ms. Kern is highly qualified in this area of

law...The actual work performed by Ms. Kern is outlined in her

affidavit and the Court adopts that affidavit as a record of her

work in this case. Finally, the Court notes that this case resolved

in the HOA’s favor. Therefore, the Court finds that Ms. Kern’s

request for atforney’s fees satisfies the Brunzell reasonableness
factors...?

8 The Brunzell factors are:

(1) the qualities of the advocate: his ability, training, education,
experience, professional standing and skill; (2) the character of the work
to be done: its difficulty, intricacy, importance, the time and skill
required, the responsibility imposed and the prominence and character of
the parties when they affect the importance of the litigation; (3) the work
actually performed by the lawyer: the skill, time and attention given to
the work; and (4) the result: whether the attorney was successful and
what benefits were derived. Schouweiler v. Yancey Co., 101 Nev. 827,
834, 712 P.2d 786 (1985), citing Brunzell v. Golden Gate Nat'l Bank, 85
Nev. 345, 349, 455 P.2d 31 (1969).
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See May 15, 2013 Order Granting Defendant’s Motion for Confirmation and Judgment on an
Arbitration Award and Award of Attorneys’ Fees and Costs, pp. 2-3; emphasis added. See also
June 2013 Attorney’s Fees Award entered by the Court and awarding the Association in fees and
costs in the total amount of $82,250.81 as of that time.

As established to the Court before, all the factors enunciated in Schouweiler, citing
Brunzell, are present in this case, thus warranting an award of attorney’s fees to the Association.
The superior qualities and abilities of counsel in this matter, known expertise in the law governing
community associations, the difficulty and intricacy of the issues litigated herein which pertained
to analysis and interpretation of the governing documents and statutory provisions applicable to a
specialized area of law, the amount of time, work, and skill expended by counsel in all aspects of
this litigation, justify an award of attorney’s fees and costs. In support of its request, the prior
Affidavits of Gayle A. Kern, Esq. attached as ExhiBit “3” to the Association’s Motion are
respectfully, and once again, submitted as to the services rendered to the Association and fees
incurred in connection with the declaratory relief claim and entry of summary judgment in the
Association’s favor. See also Exhibit “4” attached to the Association’s Motion, which is Ms.
Kern’s March 19, 2018 Affidavit in Support of Motion for Attorney’s Fees and Costs (“Ms. Kern’s
March 19, 2018 Affidavit”).

Nothing has changed to require a different conclusion. Ms. Kern’s March 19, 2018
Affidavit establishes the propriety and reasonableness of fees under Brunzell incurred since the
June 2013 Attorney’s Fees and Costs Award on the declaratory relief claim, and in obtaining
ultimate entry of Final Judgment in favor of the Association. As set forth in Ms. Kern’s March 19,
2018 Affidavit, the additional amounts in relation to the declaratory relief claim, not the
counterclaims and cross-claim, and entry of Final Judgment are $32,101.00 in fees and $1,336.33

in costs. Combined with the $82,250.81 which had been previously approved and awarded by the

2 AA000194




10

11

12

19

20

21

22

23

24

25

26

27

28

O O

Court, the total amount of fees and costs to be awarded to the Association as the prevailing party is
$115,688.14.
F. Artemis’s other Arguments are Meritless and Should be Rejected by the Court.

1. The Nevada Supreme Court’s Order to Show Cause Does Not Preclude an Award of
Fees and Costs to the Association as the Prevailing Party.

Artemis has asserted that the Association’s request for fees and costs is improper due to
the Supreme Court’s October 7, 2013 OSC. As addressed above, however, the Supreme Court’s
OSC does not state this.

The Supreme Court simply noted that confirmation of the arbitration award and fees under
NRS Chapter 38 was improper because Artemis had filed a district court action within the 30-day
time frame referenced in the statute. Nothing in the Supreme Court’s Order precludes the
Association from filing its Motion, this Court from considering the Motioh, and/or this Court from
awarding the Association’s fees and costs as a prevailing party pursuant to other statutory and
contractual bases under Nevada law. To read the Supreme Court’s OSC any other way is
disingenuous, tortured, and blatantly wrong.

2. Statutory and Contractual Authority Exists Under Nevada Law for an Award of Fees
and Costs to the Association.

Similarly, the argument that no Nevada authority exists for an award of the Association’s
fees and costs in the arbitration is meritless. Recovery and fees and costs is not limited to the
provisions of NRS Chapter 38. If such were the case, then other statutory, rule, or contractual
bases for fees would be rendered meaningless. Accordingly, NRS 116.4117 and NRS 116.3115(6)
also provide statutory bases for award of the attorney’s fees and costs to prevailing parties in both
the arbitration and district court proceedings. Like the CC&Rs, the statutes do not limit recovery of

fees and costs to prevailing parties to district court actions. And as to the district court action,
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NRS 18.010(2)(b) provides an additional statutory basis, to be “liberally construed”, for a Court to
award fees to prevailing parties defending against frivolous claims.

Artemis takes issue at several junctures with the Association’s dismissal of the
counterclaims for damages and the declaratory relief cross claim against the joined defendants, all
without prejudice. Dismissal of those claims without prejudice has no legal or factual bearing on
the Association’s instant Motion, nor does such dismissal preclude the Association as the
prevailing party from an award of fees and costs as litigation expenses under Nevada statutory
authority and contract law. Artemis’s Opposition clearly misapprehends this point.

‘Artemis also misapprehends the fact the Association’s Motion does limit its requests for
fees and costs to those incurred in connection with the declaratory relief claim - but not the
dismissed counterclaims and cross-claims. Moreover, Artemis’s assertion that Mr. Essington’s
conduct relates only to the dismissed counterclaims is untenable, and desperate. As established
throughout this case, Mr. Essington’s conduct, Mrs. Essington’s conduct in failing to curtail or
disavow the actions of her husband, and the protracted failure to pay assessments are all at the
heart of this Court’s findings and the law of the case as set forth in the Court’s summary judgment
in favor of the Association.

3. The Redacted Invoices

As established by the Association’s invoices submitted in support of its Motion, the fees
incurred in connection with the counterclaims and cross-claim have not been included in the
requested amount. The fees for briefing on the cross-motions for summary judgment on the
counterclaims are not included, and all the time and costs for the Association’s travel to Elko and
attendance at hearings have not been included as well. Review of the submitted invoices reveals
that some of that time was related to the counterclaims and some of that time was related to

Artemis’s various motions for relief from judgment, reconsideration and to submit supplemental
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briefing. See, e.g., Ms. Kern’s March 19, 2018 Affidavit, Exhibit “4” to the Association’s Motion,
and Bate Stamp Nos. 00002-000010; 000021-000023, wherein certain entries and fees have been
either wholly omitted or reduced to take into account time spent on both the counterclaims and
Artemis’s motions for relief, reconsideration and/or for leave to file supplemental briefing on the
first summary judgment granted in favor of the Association.

The Association’s omitting fees altogether or reducing them is wholly consistent with the
February 26, 2018 Stipulation and Order for Dismissal of Counterclaims and Cross-claim Without
Prejudice, Withdrawal of Pending Motions, and for Final Judgment (“SAO for Final Judgment™).
In its Opposition, Artemis completely ignores this, complains about redactions, or assumes that
entries made were for “staff time”. That Artemis counsel may leave the evaluation, compilation,
and organization of exhibits to their staff is up to them. The Association’s documents and exhibits,
however, were not left to staff to decipher, organize and finalize.

In short, the fees and costs sought herein are specifically in connection with the arbitration
in which the Association prevailed, the Association’s successful defense of the declaratory relief
claim in this action, and in bringing the Court’s summary judgment in favor of the Association to
final judgment.’

4. The Fees for Confirmation of the Arbitration Award are Proper.

Artemis argues that $2,676.24 in fees and costs incurred in obtaining confirmation of the

arbitration award should not be allowed, apparently because of the Supreme Court’s OSC and this

Court’s subsequent order for relief.

? Regarding the redactions in the invoices, such redactions have been made to protect attorney client
and/or work product privilege or, as to some entries, complete redactions were made simply because those
amounts were related to the counterclaims and cross-claim. See., e.g., Bate Stamp Nos. 000002-
000005;000007-000010; 000020-000021-000027. Should the Court wish to review unredacted invoices in
making its decision on the Association’s instant Motion, they will be provided for in camera inspection to

preserve the attorney client and work product privileges.
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This argument should be rejected as well. Artemis made no objection at the time the
confirmation request was made that it was “improper” and/or outside the parameters of the statute.
Indeed, it was not until the Supreme Court pointed this out in its OSC that the issue was raised. As
such, Artemis has waived and/or should be estopped from objecting to these fees now.

Moreover, it was not the Association which “caused delay in this case and burdened
judicial resources...” (See Opposition at p. 8, 1l. 7-8.) It was Artemis which filed an untimely
appeal over.which the Supreme Court had no jurisdiction because final judgment had not been
entered. Again, Artemis could have, but did not, object to the requested award confirmation. To
blame the Association for Artemis’s own failures in the district court proceedings is not a proper
legal or factual basis to warrant denial of any of the fees and costs requested.

5. Artemis’s Failure to Move to Retax Costs Precludes it From Now Objecting to the
Association’s Costs.

Finally, Artemis argues the Association is not entitled to $7,591.14 in costs because no
authority has been cited. To the contrary, NRS 116.3115(6), the CC&Rs, and the Memoranda of
Costs filed by the Association on March 1, 2013 in the amount of $1,475.00 and March 20, 2018
in the amount of $1,336.00 pursuant to NRS 18.005 are the authority under Nevada law for an
award of the Association’s costs in both the arbitration and district court proceedings. Costs in the
amount of $4,718.67 were incurred in the arbitration, awarded by Judge Gang, and are properly
awarded by this court per NRS 116.3115(6) and the CC&Rs, i.e.” ...prevailing party [in an action
brought by a lot owner] shall be entitled to recover its court costs and attorney’s fees.”
(Emphasis added.)

NRS 18.110(4) provides that “Within 3 days after service a of a copy of the memorandum,
the adverse party may move the court, upon 2 days’ notice, to retax and settle the costs, notice of

which motion shall be filed and served on the prevailing party claiming costs.” Artemis failed to
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move to retax. As such, the fees incurred in the district court in the amount of $2,811.00 may also
be properly awarded pursuant to statute.

IIIL.
CONCLUSION

After nearly nine years of dispute with Artemis, the facts of this case, statutory authority,
the CC&Rs, and Nevada law provide clear basis and authority for the Court to award the
Association its attorney’s fees and costs as the prevailing party. As previously determined by this
Court, the Brunzell factors are met. It is respectfully requested, therefore, that the Court enter its

order awarding the Association attorney’s fees and costs in the amount of $115,688.14 through

il

M AYARBE, ESQ.
Nevada Bar #3358
5421 Kietzke Lane, Ste. 200
Reno, Nevada 89511
Tel: (775) 324-5930
Fax: (775) 324-6173
Email: kareyayarbe@kernltd.com
Attorneys for Defendant/Counterclaimant
Ruby Lake Estates Homeowner's Association

March 18, 2018.

DATED this 2" day of August 2018.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of Kern &
Associates, Ltd., and that on this day I served the foregoing document described as RUBY LAKE
ESTATES HOMEOWNER’S ASSOCIATION’S REPLY POINTS & AUTHORITIES IN
SUPPORT OF MOTION FOR ATTORNEY’S FEES AND COSTS on the parties set forth

below, at the address listed below by:

zg Placing an original or true copy thereof in a sealed envelope place for
collection and mailing in the United States Mail, at Reno, Nevada,

first-class mail, postage paid, following ordinary business practices,
addressed to:

Travis W. Gerber, Esq.
Zachary A. Gerber, Esq.
Gerber Law Offices, LLP
491 4th Street

Elko, NV 89801

Via Email addressed to:

Travis W. Gerber, Esq. twg@gerberlegal.com
Zachary A. Gerber, Esq. zag@gerberlegal.com

DATED this 2" day of August 2018.

Ussiiii . Brria

CHRISTINE A. LAMIA ¥
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Document Date Vol. Appellant’s
Appendix
“AA” Pg. Nos.
Acceptance of Service March 21, 2012 1 50
Answer to Complaint and April 2, 2012 1 51-72
Counterclaim
Answer to Counterclaim April 16,2012 1 73-80
Answer to First Amended March 11, 2016 1 146-166
Complaint; Counterclaim and
Cross-Claim
Answer to Second Amended | April 14, 2016 1 192-212
Complaint; Counterclaim and
Cross-Claim
Answer to Second Amended | May 4, 2016 1 213-222
Counterclaim
Arbitration Order (Exhibit) February 7, 2012 3 195-198
Complaint March 2, 2012 1 24-49
Complaint for Declaratory February 15, 2011 1 1-20
Judgment, Restitution and
Damages
Deed Lot 4 Block F - February 15,1990 |3 187-188
Stephen G. Wright & Mavis
S. Wright to Van Der Meer
1983 Trust (Exhibit)
Deed Lot 6 Block G - June 16, 1994 3 189-190
Cattlemen's Title Guarantee
Company to Artemis

Exploration Company
(Exhibit)




Final Judgment

February 26, 2018

1-11

First Amended Complaint

February 17, 2016

121-145

Grant, Bargain and Sale
Deed 49 Lots - Stephen G.
Wright & Mavis S. Wright to
Cattlemen's Title Guarantee
Company (Exhibit)

December 15, 1989

185

Grant, Bargain and Sale
Deed Lot 1 Block A -
Stephen G. Wright & Mavis
S. Wright to Robert E.
Morley, Deborah L. Morley,
Duane V. Merrill, & Sally E.
Merrill (Exhibit)

February 12, 1990

186

Grant, Bargain & Sale Deed
Lot 2 Block H - Adrian P.
Preader & Jackie R. Preader
to Artemis Exploration
Company (Exhibit)

February 18, 2010

193-194

Harold Wyatt and Mary
Wyatt’s Answer to Second
Amended Complaint and
Cross-Claim

May 12, 2016

223-235

Judgment for Attorney’s Fees
and Costs in Favor of Ruby
Lake Estates Homeowner’s
Association

December 3, 2018

167-168

Motion for Attorney’s Fees
and Costs

March 20, 2018

15-110

Notice of Appeal

March 6, 2018

12-14

Notice of Appeal

December 14, 2018

173-175




Notice of Entry of Judgment
for Attorney’s Fees and Costs
in Favor of Ruby Lake
Estates Homeowner’s
Association

December 11, 2018

169-172

Notice of Entry of Order
Awarding Attorney’s Fees
and Costs

November 19, 2018

83-166

Official Plat of Ruby Lake
Estates

September 15, 1989

176-178

Order Awarding Attorney’s
Fees and Costs

November 1, 2018

1-82

Order Denying Plaintiff’s
Motion for Summary
Judgment

February 12, 2013

81-91

Order Granting Defendant’s
Motion for Summary
Judgment

February 14, 2013

92-102

Order Granting Motion for
Relief from Judgment

April 14, 2015

106-112

Order: Joinder of Necessary
Parties

September 11, 2015

113-120

Order to Show Cause

October 7, 2013

103-105

Plaintiff’s Opposition to
Motion for Attorney’s Fees
and Costs

April 26,2018

111-181

Ruby Lake Estates
Declaration of Reservations,
Conditions and Restrictions

(Exhibit)

October 25, 1989

179-184




Ruby Lake Estates
Homeowner’s Association’s

Articles of Incorporation
(Exhibit)

January 18, 2006

191-192

Ruby Lake Estates
Homeowner’s Association’s
Reply Points & Authorities
in Support of Motion for
Attorney’s Fees and Costs

August 3, 2018

182-200

Second Amended Complaint

April 14,2016

167-191

Stipulation and Order for
Dismissal of Counterclaims
and Cross-Claim Without
Prejudice, Withdrawal of
Pending Motions, and for
Final Judgment

February 26, 2018

236-244

Stipulation and Order to
Dismiss Complaint without
Prejudice

April 1,2011

21-23
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April 26,2018
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Cattlemen's Title Guarantee
Company

December 15, 1989

185

Grant, Bargain and Sale
Deed Lot 1 Block A -
Stephen G. Wright & Mavis
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IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
FINAL JUDGMENT
VvS.

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION AND DOES I-X,

Defendants.
/

The Court, having reviewed and considered the parties’ Stipulation and Order for Dismissal
of Counterclaims and Crossclaim Without Prejudice, Withdrawal of Pending Motions, and for Final
Judgment (“Stipulation and Order™), and further based upon this Court’s review and consideration
of the Motion for Summary Judgment of Defendant Ruby Lake Estates Homeowner’s Association
("RLEHOA”) on Plaintiff Artemis Exploration Company’s (“Artemis’s) Declaratory Relief Claim,

the exhibits in support of RLEHOA’s Motion, Artemis’s Opposition thereto, RLEHOA’s Reply; and

-Artemis’s Motion for Summary Judgment on its Declaratory Relief Claim, RLEHOA’s Opposition

thereto, and Artemis’s Reply; and the Court being fully informed in the premises:
The Court finds that a Complaint was filed by Artemis on March 2, 2012, which contained
a cause of action for Declaratory Relief, and other causes of action that were subsequently,

voluntarily dismissed by Artemis. On April 2, 2012, RLEHOA answered the Complaint and filed

counterclaims against Artemis. After competing Motions for Summary Judgment were filed by

| 2 AA000001




Artemis and RLEHOA regarding Artemis’s sole claim of Declaratory Relief, this Court entered its
Order Granting RLEHOA’s Motion for Summary Judgment entered February 14, 2013, and the
Court’s Order Denying Artemis’s Motion for Summary Judgment entered February 12, 2013. The
Orders determined as a matter of law that RLEHOA is a common interest community pursuant to
NRS Chapter 116, valid at its inception, and it continues to be so today.

Pursuant to this Court’s Order: Joinder of Necessary Parties, filed September 11, 2015,
Artemis filed its Second Amended Complaint on April 14, 2016, against RLEHOA and all property
owners within Ruby Lake Estates subdivision. RLEHOA filed its Answer to Second Amended
Complaint, Counterclaim and Cross-Claim on April 14, 2016, which asserted Counterclaims against
Artemis and a Cross-Claim against all property owners within Ruby Lake Estates subdivision
seeking a determination that RLEHOA is a common interest community pursuant to NRS Chapter
116. All property owners within Ruby Lake Estates subdivision were properly served in accord with
the Nevada Rules of Civil Procedure with Artemis’s Second Amended Complaint and RLEHOA s
Cross-claim.  Except for Harold and Mary Wyatt and Artemis, all other property
owners/defendants/cross-defendants failed to respond or appear, and defaults for each of them have
been entered. Pursuant to the afore-mentioned Stipulation and Order, RLEHOA’s counterclaims
and cross-claim have now been dismissed without prejudice, and all pending Motions have been
withdrawn. Furthermore, the Wyatts as party defendants to Artemis’s Second Amended Complaint
have stipulated and agreed to be bound by this Court’s Order Granting RLEHOA’s Motion for
Summary Judgment entered February 14, 2013, and the Court’s Order Denying Artemis’s Motion
for Summary Judgment entered February 12, 2013, and any subsequent appeal related thereto.

Thus, the Court finds that the only claim not dismissed is Artemis’s declaratory judgment
claim, which was filed as part of Artemis’s original Complaint and re-filed in identical form in

Artemis’s Second Amended Complaint. Artemis’s claim was resolved by the Court’s Order Granting

2 AA000002




RLEHOA’s Motion for Summary Judgment entered February 14, 2013, and the Court’s Order
Denying Artemis’s Motion for Summary Judgment entered February 12, 2013. These Orders have
not been reconsidered or reversed, and therefore as standing Orders this Court finds that Artemis’s
claim for declaratory relief has been resolved as a matter of law in accordance with the Court’s
Orders as to all active litigants which have appeared in this matter, Artemis, RLEHOA, Harold
Wyatt, and Mary Wyatt.

IT IS THEREFORE ORDERED that JUDGMENT is entered in favor of RLEHOA in
accord with the Court’s Order Granting RLEHOA’s Motion for Summary Judgment entered
February 14, 2013, and the Court’s Order Denying Artemis’s Motion for Summary Judgment
entered February 12, 2013, and that RLEHOA is a common interest community pursuant to NRS
Chapter 116, valid at its inception, and it continues to be so today.

IT IS FURTHER ORDERED that, as to the properly served and defaulted property owner
defendants to Artemis’s Second Amended Complaint, there is no just reason for delay, Artemis’s
identical claim for declaratory relief has been resolved as to all éppearing parties, and that this

JUDGMENT shall be entered as a FINAL JUDGMENT in accord with NRCP 54(b).

DATED thig)f day ofﬁbmw/&[ 2018,

/s/ ALVIN R KACIN

DISTRICT COURT JUDGE
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IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO
ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,
Plaintiff,
VSs.

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION, et. al.,

Defendants.
STIPULATION AND ORDER FOR

DISMISSAL OF COUNTERCILAIMS

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION, AND CROSS-CLAIM WITHOUT
Counterclaimant,

PREJUDICE, WITHDRAWAL OF
PENDING MOTIONS, AND FOR

VS.

ARTEMIS EXPLORATION COMPANY,
a Nevada Corporation, FINAL JUDGMENT

Counterdefendant.

/

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION,

Cross-Claimant,
vs.
STEPHEN WEST; et. al.,

Cross-Defendants.
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Plaintiff/Counterdefendant, ARTEMIS EXPLORATION COMPANY ("Artemis"),
Defendant/Cross-Defendant, HAROLD and MARY WYATT (“Wyatts”), and
Defendant/Counterclaimant/Cross-Claimant RUBY LAKE ESTATES HOMEOWNER'S
ASSOCIATION ("RLEHOA") (collectively the “Parties”), by and through their respective,
undersigned counsel, hereby STIPULATE AND AGREE, as follows:

L. The Parties stipulate to dismiss all RLEHOA s counterclaims and cross-claim without
prejudice pursuant to NRCP 41(a)(1)(ii) and 41(c).

2. The Parties stipulate to withdraw all pending motions, including RLEHOA's Motion
for Summary Judgment on Counterclaims, Artemis's Motion for Summary Judgment on Defendant's
Remaining Counterclaims, Artemis's Motion for Leave to File Supplement to Motion for Summary
Judgment on Defendant's Remaining Counterclaims, and Artemis's Motion for Reconsideration of
Orders Denying Plaintiff's and Granting Defendant's Motions for Summary Judgment. The Parties
agree that all documents filed in the case shall be a matter of record upon appeal, and the law and
facts stated therein shall not be precluded from being presented on appeal. .

3. The Parties stipulate that Artemis’ and Wyatts’ pending Motion to Dismiss
Counterclaims and Cross-Claims Under NRCP 41(e) and to Deny Pending Motions For Lack of
Jurisdiction (“Motion to Dismiss”) is moot and, therefore, withdrawn upon the entry of this
Stipulation and Order and Final Judgment. The withdrawn Motion to Dismiss, and any arguments,
case law, or allegations in relation thereto, shall not be subject to or presented in any appeal.

4. This dismissal of RLEHOA’s Counterclaims and Cross-claim shall not constitute an
adjudication on the merits, and all Parties stipulate and agree to bear their own fees and costs incurred
in the prosecution and/or defense of the Counterclaims and Crossclaim.

5. In accord with this Court’s Order: Joinder of Necessary Parties entered September 11,
2015 (“Joinder Order™), Artemis filed its Second Amended Complaint on or about April 14, 2016,
naming all additional property owners of RLEHOA, and RLEHOA filed its Answer, Counterclaims,
and Cross-claim on or about April 14, 2016. Thereafter, and following proper service of process of
the Second Amended Complaint and RLEHOAs Cross-claim, the Wyatts filed their Answer on or

about May 16, 2016. The Second Amended Complaint contains a single declaratory relief claim
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seeking determination that RLEHOA does not constitute a common interest community pursuant to
NRS Chapter 116. In further accord with the Court’s Joinder Order, RLEHOA s single Cross-claim
against the other property owners is also a declaratory relief claim seeking a determination that
RLEHOA is a common interest community subject to the provisions of NRS Chapter 116.

6. Artemis, RLEHOA, and the Wyatts are the only parties which have appeared in this
matter. All other named property owner/defendants/cross-defendants were properly served with the
Second Amended Complaint and RLEHOA’s Cross-claim in accord with the Nevada Rules of Civil
Procedure, but no appearances were made, and defaults have been duly entered with the Court as
to all of the non-appearing property owners/defendants/cross-defendants.

7. The Parties stipulate that, with the dismissal of the Cross-claim without prejudice,
the non-appearing property owners/defendants/cross-defendants and the Wyatts shall no longer be
cross-defendants to this matter. The Wyatts shall remain as party defendants only by virtue of
Artemis’s Second Amended Complaint and the Wyatts’ Answer filed on or about May 16, 2016.
Defaults remain of record as to the non-appearing property owners/defendants to Artemis’s Second
Amended Complaint for declaratory relief, which is identical to the declaratory relief claim asserted
in Artemis’s original Complaint filed on or about March 2, 2012 (“Original Complaint”).

8. The Wyatts stipulate and agree to be bound by this Court’s Order Granting RLEHOA’s
Motion for Summary Judgment entered February 14, 2013, on Artemis’s declaratory relief claim as
asserted in its Original Complaint, and which is identical to Artemis’s declaratory relief claim in its
Second Amended Complaint. The Wyatts further stipulate and agree to be bound by this Court’s
Order Denying Artemis’s Motion for Summary Judgment entered February 12, 2013 on Artemis’s

declaratory relief claim as asserted in its Original Complaint, and which is identical to Artemis’s
declaratory relief claim in its Second Amended Complaint. In both of its Orders, the Court determined
as a matter of law that RLEHOA is a common interest community pursuant to NRS Chapter 116,
valid at its inception, and continues to be so today. The Wyatts further stipulate and agree to be bound
by any decision from the Nevada Supreme Court and/or Nevada Court of Appeals in connection with
any appeal of this Court’s February 2013 Orders referenced herein-above.
I
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9. The Parties stipulate and agree that all claims have been resolved as to all parties which
have appeared in this matter, including the Wyatts who have stipulated to be bound by this Court’s
February 12, 2013 and February 14, 2013 Orders, that the other named property owners/defendants
were properly served and defaulted as to Artemis’s Second Amended Complaint, which is identical
to Artemis’s declaratory relief claim already adjudicated by the Court’s February 2013 Orders.

10. Wherefore, the Parties stipulate, agree, and request that the Court enter Final Judgment
as to Artemis, RLEHOA, and the Wyatts, and as to the defaulted defendants pursuant to NRCP 54(b)

because there is no just reason to delay entry of Final Judgment. A proposed Judgment is attached

hereto as Exhibiz“A”.
DATED this /% ~ day of February , 2018. DATED this%%y February , 2018.
KERN & ASSOC S, . LAW OFFICE, LLP

2y A ‘ EV{ > /gv\/é,ut-’—
GAYLE A.KERN,ESQ. TRAVIS GERBER, ESQ.
NEVADA BAR #1620 NEVADA BAR #8083
KAREN M. AYARBE, ESQ. ZACHARY GERBER, ESQ.
NEVADA BAR #3358 NEVADA BAR #13128
5421 Kietzke Lane, Suite 200 491 4th Street
RENO, NEVADA 89511 ELKO, NEVADA 89801
Telephone: 775-324-5930 Telephone: 775-738-9258
Fax: 775-324-6173 Fax: 775-738-8198
Email: gaylekern@kernltd.com Email: twg@gerberlegal.com
Email: karenayarbe@kernltd.com Email: zag@gerberlegal.com
Attorneys for Defendant Ruby Lake Attorneys for Plaintiff Artemis Exploration
Estates Homeowner's Association Company and Defendants Harold and Mary

Wyatt
ORDER

—

IT IS SO ORDERED this_Z% day o Wl&
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CASE NO. CV-C-12-175
DEPT. NO. 1

Affirmation: This document does
not contain the social security
number of any person.

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
FINAL JUDGMENT
Vs.

RUBY LAKE ESTATES HOMEOWNER'’S
ASSOCIATION AND DOES I-X,

Defendants.
/

The Court, having reviewed and considered the parties’ Stipulation and Order for Dismissal
of Counterclaims and Crossclaim Without Prejudice, Withdrawal of Pending Motions, and for Final
Judgment (“Stipulation and Order”), and further based upon this Court’s review and consideration
of the Motion for Summary Judgment of Defendant Ruby Lake Estates Homeowner’s Association
(“RLEHOA?) on Plaintiff Artemis Exploration Company’s (“Artemis’s) Declaratory Relief Claim,
the exhibits in support of RLEHOA’s Motion, Artemis’s Opposition thereto, RLEHOA’s Reply; and
Artemis’s Motion for Summary Judgment on its Declaratory Relief Claim, RLEHOA’s Opposition
thereto, and Artemis’s Reply; and the Court being fully informed in the premises:

The Court finds that a Complaint was filed by Artemis on March 2, 2012, which contained
a cause of action for Declaratory Relief, and other causes of action that were subsequently,
voluntarily dismissed by Artemis. On April 2, 2012, RLEHOA answered the Complaint and filed

counterclaims against Artemis. After competing Motions for Summary Judgment were filed by
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Artemis and RLEHOA regarding Artemis’s sole claim of Declaratory Relief, this Court entered its

Order Granting RLEHOA’s Motion for Summary Judgment entered February 14, 2013, and the
Court’s Order Denying Artemis’s Motion for Summary Judgment entered February 12, 2013. The
Orders determined as a matter of law that RLEHOA is a common interest community pursuant to
NRS Chapter 116, valid at its inception, and it continues to be so today.

Pursuant to this Court’s Order: Joinder of Necessary Parties, filed September 11, 2015,
Artemis filed its Second Amended Complaint on April 14, 2016, against RLEHOA and all property
owners within Ruby Lake Estates subdivision. RLEHOA filed its Answer to Second Amended
Complaint, Counterclaim and Cross-Claim on April 14, 2016, which asserted Counterclaims against
Artemis and a Cross-Claim against all property owners within Ruby Lake Estates subdivision
seeking a determination that RLEHOA is a common interest community pursuant to NRS Chapter
116: All property owners within Ruby Lake Estates subdivision were properly served in accord with
the Nevada Rules of Civil Procedure with Artemis’s Second Amended Complaint and RLEHOA’s
Cross-claim.  Except for Harold and Mary Wyatt and Artemis, all other property
owners/defendants/cross-defendants failed to respond or appear, and defaults for each of them have
been entered. Pursuant to the afore-mentioned Stipulation and Order, RLEHOA’s counterclaims
and cross-claim have now been dismissed without prejudice, and all pending Motions have been
withdrawn. Furthermore, the Wyatts as party defendants to Artemis’s Second Amended Complaint
have stipulated and agreed to be bound by this Court’s Order Granting RLEHOA’s Motion for
Summary Judgment entered February 14, 2013, and the Court’s Order Denying Artemis’s Motion
for Summary Judgment entered February 12, 2013, and any subsequent appeal related thereto.

Thus, the Court finds that the only claim not dismissed is Artemis’s declaratory judgment
claim, which was filed as part of Artemis’s original Complaint and re-filed in identical form in

Artemis’s Second Amended Complaint. Artemis’s claim was resolved by the Court’s Order Granting
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RLI;ZHOA’S Motion for Summary Judgment entered February 14, 2013, and the Court’s Order
Denying Artemis’s Motion for Summary Judgment entered February 12, 2013. These Orders have
not been reconsidered or reversed, and therefore as standing Orders this Court finds that Artemis’s
claim for declaratory relief has been resolved as a matter pf law in accordance with the Court’s
Orders as to all active litigants which have appeared in this matter, Artemis, RLEHOA, Harold
Wyatt, and Mary Wyatt,

IT IS THEREFORE ORDERED that JUDGMENT is entered in favor of RLEHOA in
accord with the Court’s Order Granting RLEHOA’s Motion for Summary Judgment entered
February 14, 2013, and the Court’s Order Denying Artemis’s Motion for Summary Judgment
entered February 12, 2013, and that RLEHOA is a common interest community pursuant to NRS
Chapter 116, valid at its inception, and it continues to be so today.

IT IS FURTHER ORDERED that, as to the properly served and defaulted property owner
defendants to Artemis’s Second Amended Complaint, there is no just reason for delay, Artemis’s
identical claim for declaratory relief has been resolved as to all appearing parties, and that this
JUDGMENT shall be entered as a FINAL JUDGMENT in accord with NRCP 54(b).

DATED this ___ day of , 2018.

DISTRICT COURT JUDGE

2 AAO00011
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Affirmation: This document does
not contain the social security
number of any person.

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,
Plaintiff,

VS.
RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION, STEPHEN WEST;
DOMINIC DIBONA EVELYN DIBONA
MICHAEL BRENNAN AND MARNIE
BRENNAN; RICHARD BECKERDITE;
BILL NOBLE AND CHERYL NOBLE;
AARON MOTES; BILL HARMON AND
TERI HARMON; LEROY PERKS AND
NORA PERKS; JUAN LA CHICA AND
VICTORIA LA CHICA; ;BRAD KEIFE;
SEVEN K PROPERTIES; MIKE CECCHI
AND KRIS CECCHI; WAYNE CIRONE
AND ILA CIRONE; CONNIE STAFFORD; NOTICE OF APPEAL
AARON YOHEY; PAUL LUCAS; DAVE
MILLER; JAMES TAYLOR MIKE MASON
AND SHELLY MASON; JIMMY SARGENT
AND ELLEN SARGENT JACK HEALY
AND YVETTE HEALY; BO HARMON;
MICHAEL GOWAN; PHIL FRANK AND
DOROTHY FRANK JOE HERNANDEZ
AND PAULA HERNANDEZ DENNIS
MCINTYRE AND VALERI MCINTYRE
ROBERT HECKMAN AND NATHAN
HECKMAN; JAMES VANDER MEER;
HAROLD WYATT AND MARY WYATT
ROBERT CLARK; BETH TEITLEBAUM
DANIEL SPILSBURY AND DELAINE
SPILSBURY; TERRY HUBERT AND
BONNIE HUBERT RUSSELL ROGERS
AND SUSAN ROGERS ROCKY ROA;
BEVERLY PATTERSON DENNIS
CUNNINGHAM; RILEY MANZONIE;
DAVID NORWOOD DAVID JOHNSON
and DOES I-X,

Defendants.
/
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NOTICE OF APPEAL
Notice is hereby given that ARTEMIS EXPLORATION COMPANY, a Nevada corporation,
Plaintiff,and MARY WYATT and HAROLD WYATT, Defendants, above named, hereby join in an
appeal to the Supreme Court of Nevada from the District Court’s Final Judgment entered in this
action on the 26™ day of February, 2018.
Dated this _Gi_-} day of March, 2018.

Neva State Bar No. 8083
ZACHARY A. GERBER, ESQ.
Nevada State Bar No. 13128

491 4™ Street

Elko, Nevada 89801

(775) 738-9258

ATTORNEYS FOR PLAINTIFF, and
DEFENDANTS HAROLD AND
MARY WYATT

GERBER LAW OFFICES, LLP 2 AAOOOO 1 3

491 4" Street

Elko. Nevada 89801 ~
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Gayle A. Kern, Esq.

Reno, Nevada 89511

O

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of GERBER LAW OFFICES,
LLP, and that on the (_/ﬂl day of March, 2018, I deposited for mailing, postage prepaid, at Elko,

Nevada, a true and correct copy of the foregoing Notice of Appeal addressed as follows:

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane, Suite 200

MNMaipn L0

Employee of Gerber Law Offices, LLP

GERBER:;I\:\' g::ellmzs, LLP 2 AA00001 4
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IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
MOTION FOR ATTORNEY’S
Vs. FEES AND COSTS

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION, et al., and DOES I-X,

Defendants.
/

Defendant Ruby Lake Estates Homeowner’s Association (“the Association” or
“RLEHOA™), a Nevada non-profit corporation, by and through its counsel, Kern & Associates, Ltd.,
hereby submits its Motion for Attorney’s Fees and Costs (“Motion™). This Motion is made and
based upon the Final Judgment entered in favor the Association on February 26, 2018, NRS
116.4117, NRS 116.3115(6), NRS 18.010(2), the Association’s Declaration of Covenants,
Conditions, and Restrictions (“CC&Rs”), the accompanying memorandum of points and authorities,
the Affidavits of Gayle A. Kern, Esq. submitted herewith, and all papers, pleadings and
1
7

1
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exhibits on file herein.!

MEMORANDUM OF POINTS & AUTHORITIES

L
INTRODUCTION

The Court is well versed in the background facts of this matter. For the Court’s convenience,
however, a brief synopsis is provided.

This matter was submitted for dispute resolution th_rough the Nevada Real Estate Division
pursuant .to NRS 38.300 - NRS 38.360. An arbitration hearing was conducted before Arbitrator
Leonard Gang, presiding,.and after the taking of testimony and the issues having been duly heard,
Arbitrator Gang entered his Arbitration Award on February 7, 2012, served on both parties on the
same day. Judge Gang’s decision in favor the Association determined that it is a validly existing
common interest association pursuant to NRS Chapi:er 116. A true and correct copy of the
Arbitration Award is attached hereto as Exhibit “1". The Arbitration Award also included an award
of the Association’s attorney’s fees and costs in the amount of $26,810.67.

Plaintiff, Artemis Exploration Company (“Artemis”), filed a Complaint for Trial de Novo
agéinst the Association on March 12; 2012. The Complaint asserts a cause of action for declaratory
relief, alleging that the Association lacks authority to impose assessments, fees, or penalties because

it is not a valid common interest community subject to NRS Chapter 116. A second cause of action

! Final Judgment was entered in favor of the Association on February 26. 2018 pursuant to the Stipulation and
Order for Dismissal of Counterclaims and Cross-Claim Without Prejudice, Withdrawal of Pending Motions, and for Final
Judgment (“SAO to Dismiss Without Prejudice™). According to the court docket, Notice of Entry of Final Judgment
(“NOE") was filed on March 1, 2018, and served by mail by Artemis’s counsel on February 28, 2018, based upon the
attached certificate of service. For the record, however, counsel for the Association has never received by mail or
otherwise been served with the NOE, a file stamped copy of the Final Judgment, or a file stamped copy of the SAO to
Dismiss Without Prejudice. Counsel received the Notice of Appeal of the Final Judgment, on or about March 9, 2018,
which according to the certificate of service was served by mail only three days earlier on March 6, 2018. It was at that
time Association counsel’s office called the Court Clerk and was informed the Final Judgment had been filed and the
NOE filed and served. Though the NOE has never been received, in an abundance of caution, the Association files the
instant Motion in accord with NRCP 54(d).

2
2 AA000016
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for fraud and damages was also asserted by Artemis, but subsequently dropped.? Following
discovery, briefing to the Court on cross motions for summary judgment on the declaratory relief
claim, oral argument, and thorough analysis, on February 12 and 14, 2013, the Court entered its
Orders granting summary judgment in favor of the Association and denying Artemis’s cross motion.
In its ruling which is ultimately consistent with Judge Gang’s prior decision, this Court determined
as a matter of law that Artemis’s declaratory relief claim was without merit, and that the Association
was “... entitled to exercise all pbwers vested in it by NRS Chapter 116, including the collection of
assessments for common expenses... Valid at its inception, the HOA continues to be so today.” See
Order Granting Defendant’s Motion for Summary Judgment, p. 6, 1. 17-22; Order Denying
Plaintiff’s Motion for Summé.ry Judgment, p. 6, 11. 13-18.. (Emphasis added.)

On June 6, 2013, the Court entered an award of attorney’s fees and costs to the Association
in the amount of $82,250.81 for both the arbitration and the district court proceedings. See Judgment
on Arbitration Award and Award-of Attorney’s Fees and Costs entered June 6, 2013 (“June 2013
Attorney’s Fees Award”). An appeai by Artemis ensued, which resulted in an October 7,2013 Order
to Show Cause relative to the Nevada Supreme Court’s jurisdiction, i.e. whether this Court’s Order
was a final judgment for appeal, or improper confirmation of a non-binding arbitration award under

NRS Chapter 38, including the attorney’s fees. Artemis withdrew its appeal because a final judgment

had not been entered, as the Association’s counterclaims had not been resolved.

After the appeal was withdrawn, cross motions for summary judgment were filed on the
Association’s remaining counterclaims. After briefing to the Court and oral argument was heard on
separate occasions, the Court entered its Order: Joinder of Necessary Parties on September 11, 2015

(“Jbinder Order”). In accord therewith, Artemis filed its Second Amended Complaint naming all

2 In its Opposition to the Association’s May 30, 2012 Motion for Sumniary Judgment, Artemis abandoned its
claim for fraud and damages, leaving only the declaratory relief claim. Artemis’s Opposition to the Association’s Motion
for Summary Judgment, p. 3, Il. 3-5.

’ 2 AA000017
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additional property owners within the Association to its single declaratory relief claim, identical to
that in the original Complaint, and the Association filed its Answer, Counterclaims, and single
Cross-Claim for declaratory relief. F ollowing service on all jéi‘ned parties of the Second Amended
Complaint and the Association’s Cfoss-claim, additional argument before the Court, and further
procedl'lral motions, the parties ultimately reached an agreement to dismiss the Counterclaims and
Cross-Claim without prejudice and request entry of final judgment (as set forth in SAQ to Dismiss
Without Prejudice). The additioﬁal, joined property owners remain as defendants to Artemis’s
claim, all of whom defaulted except for Harold and Mary Wyatt (the”Wyatts™) who have aligned
themselves with Artemis. Final Judgment was entered on F ebruary 26, 2018 pursuant to the Court’s
February 14, 2013 Order granting summary judgment in favor of the Association on Artemis’s
declafatory relief claim (and. corresponding February 12, 2013 Order denying Artemié’_s summary
judgment). In the Final Judgment, the Court stated that its February 12, 2013 and February 14,
2013 “...Orders have not been reconsidered or reversed, and therefore as standing Orders this
Court finds that Artemis’s claim for declaratory relief has been resolved as a matter of law in
accordance with the Codrt’s Orders as to all active litigants...” See Final Judgment, page 3, 1. 2-
6. (Emphasis added.)

It is against this background that the Association now moves for its attorney’s fees and costs
as the prevailing party on Artemis’s declaratory relief claim. 3

II.
LEGAL ARGUMENT

A. AnAward of Attorney’s Fees and Costs to the Association as the Prevailing Party is within
the Broad Discretion of the Court.

* Consistent with the SAO to Dismiss Without Prejudice, the Association is not seeking fees or costs specific
to the prosecution of its now dismissed Counterclaims and Cross-Claim, but as to Artemis’s original declaratory relief
claim upon which the Court has now entered Final Judgment in the Association’s favor. Fees and costs incurred by the
Association for briefings on the cross motions for summary judgment on the Counterclaims and Crossclaims are not
included in this request. Also, not all of the Association’s time and costs for travel to Elko for various hearings, and/or -
preparation for and attendance at those hearings, have been included.

4
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The Court has already determined that the attorney’s fees and costs incurred by the
Association in the arbitration and the district court proceedings on Artemis’s declaratory relief claim
were reasonab_ly and necessarily incurred.l See June 2013 Attorney’s Fees Award. The Court has
also acknowledged in the Final Judgment that its February 2013 summary judgment Orders entered
in favor of the Association stand. Consequenﬂy, the Association now seeks its fees and costs as the
prevailing party in accord With Nevada law under several statutory and/or contractual bases.

The Nevada éupreme Court has consistently held an award of attorney’s fees is available
when authorized by a "rule, statute, or contract." See e.g. Ace Truckv. Kahn, 103 Nev. 503,512 n 4,
746 P.2d 132, 138 (1987). Moreox}er, the decision to award attorney’s fees is within the sound

discretion of the district court. See Barmettler v. Reno Air, Inc., 114 Nev. 441, 956 P.2d 1382,

(| (1998); County of Clark v. Blanchard Contr. Co., 98 Nev. 488, 492, 653 P.2d 1217, 1220 (1982).

An award of attorneys' fees will not be overturned absent a manifest abuse of discretion. See
Davidsohn v. Steffens, 112 Nev. 136, 911 P.2d 855 (1996); University of Nevada v. Tarkanian, 110
Nev. 581, 590, 879 P.2d 118.0,. 1187 (1994); County of Clark v. Blanchard Constr: Co., supra.

As already established for the Court in 2013, it is well within this Court’ discretion to award
the Association the $82,250.81 in fees and costs incurred by the Association in both the arbitration
and district court proéeedings. It is also with the Court’s sound discretion to award the Association
the additional, total amount of $32,101.00 in fees and $1,336.33 in costs incurred since June 2013,
for total fees and costs of $115,688.14, as of March 18, 2018.

B. NRS 116.4117, NRS 116.3115(6), NRS 18.010(2), the CC&Rs, and Nevada Case Law
Support the Award of Attorneys’ Fees and Costs.

No party disputes that by virtue of its ownership of property within the Association, Artemis

and joined parties the Wyatts are subject to the provisions of the CC&Rs.? As determined by this

4 The Wyatts have stipulated to be bound by this Court’s February 2013 Orders in favor of the Association, and
any appeal related thereto. For purposes of simplicity, Artemis and the Wyatts will be jointly be referred to as “Artemis”.

5
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Court in its February 2013 Orders, the Association is a valid NRS Chapter 116 common interest
community with recorded CC&Rs and, therefore, Artemis is subject to the provisions of NRS

Chapter 116.

As the prevailing party, an award of attorney’s fee;s to the Association in this contested
Judicial proceeding is appropriate in accord with the following statutory and contractual bases, which
have already been asserted, considered, and recognized in this case, along with the application of the
factors in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349, 455 P.2d. 31 (1969). (See
furthef discussion below.)

a. NRS 116.4117 Forms the Basis for An Award of Fee:s*

The Nevada legislature has provided in NRS 116.4117 that attorney’s fees may be awarded
to the prevailing party where an action has been brought to enforce or interpret the governing
documents of the association, in this case, the CC&Rs. Specifically, NRS 116.4117(2), p£ovides‘ in
relevant part, “a civil action for damages or other appropriate relief for a failure or refusal to comply
with any provisions of tﬁis chapter or the goveming documents of an assqciation” may be brought
by either the homeowner or the association. Pursuant to NRS 116.41 17(4), “the court may award
reasonable attorney’s fees to the prevailing party.” (Emphasis added.) NRS 116.4117 is clearly the
underlying enabling statute, as NRS 116.4117(2) authorizes a civil action for damages or other relief,
to enforce or interpret the governing documents of the Association.

Again, as already establisheci for the Court, the entirety of Artemis’s declaratory relief claim
concerns the interpretation and enforcement of the CC&Rs, the applicability of NRS Chapter 116,
the levying and collection of assessments by the Board pursuant to that chapter, and Artemis’s failure
and refusal to pay those assessments. Though ultimately abandoned by Artemis as a claim, Artemis
alleged intentional misconduct by the Association in holding itself out as a validly formed

community association subject to the provisions of Chapter 116. Artemis’s unsuccessful declaratory
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relief claim and assertions thai the Association’s governing documents do not impose assessment
obligations on property owners unequivocally put the enforcement and interpretation of the CC&Rs
at issue.

The applicability of the CC&Rs and Chapter 116 have been at issue since the inception of
the arbitration until now, and there c;an be no doubt that the facts of this case fall within NRS
116.4117 apd provide a specific statutory basis for an award of fees and costs to the Ass'ociat_ion as
the prevailing party. It also cannot be emphasized enough the significant amount of time and analysis
this Court spent in reaching its well-considered decisions, including the reasonableness factors of
Brunzell _which the Court has also already determined were met.

b. NRS 116.3115(6) Provides an Alternative or Additional Basis Jor the Award of Fees

NRS 116.3115(6) provides an alternative/additional statutory basis for an award of fees and
costs to the Association. The Court may recall in the earlier briefing and arguments concerning
imposition of attorney’s fees and costs that Artemis argued against application of this statutory
provisions. ‘Artemis was wrong then, and it is wrong now.

When an Association incurs attorney’s fees as a direct result of the misconduct of a
homeowner, attorney’s fees may be awarded to the Association and assessed against the
homeowners pursuant to NRS 116.3115(6). NRS 116.3115(6) provides: “If any common expense is
caused by the misconduct of any unit’s owner, the association may assess that expense exclusively
against his unit.” ‘In this case, the Association’s fees could and should appropriately be awarded
based upon NRS 116.3115(6). But for Plaintiff’s conduct, the legal expenses associated with this
matter would never have been incurred by tﬁe Association.

To this point, the Court made specific findings in its February 2013 Orders regarding the
willful misconduct perpetrated against the Association in this case. (See, e.g., the Court’s factual

findings in its February 14, 2013 Order granting summary judgment in favor of the Association, pp.
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4-6.) Amongst those findings, the Court reéognized the conduct of Mr. Essington as holding himself
out as and acting with apparent if not actual authority on behalf of Artemis, for example:

Mr. Essington represented to members of the Association that he had the
capacity and authority to act on behalf of Artemis and/or Mrs. Essington...

Representing himself to be a lot owner, Mr. Essington seconded a motion
to approve the Bylaws...

Mr. Essington violated this provision, when for sixteen years, he held
himself out as an owner of a lot...

See Id.

In addition to these facts already enumerated by the Court, the record contains numerous
otﬁer examples of willful misconduct of Artemis through is its actual and/or apparent agent Mr.
Essington:

Mr. Essington signed into rriember meetings as the owner of Lot G-6. See Exhibit “12° at
RLE 026 and Exhibit “13” at RLE 051.5

The Essingtons completed an owner survey as owners of Lot G-6 in J uly 2006, and identified
themselves as “Artemis Exploration-Mel/Beth Essington”. See Exhibit “48”, RLE021F-021H.

. Mr. Essington sent multiplé ;:ommunications ‘to the Architectural Review Committee
(“ARC?), Board members, and.Association members, identifyiné himself as an owner of Lot G-6.
See Exhibits “117, “247-426”; “317. «33 “36”, and “45”,

Both before and during his tenure on the Board, Mr. Essington wrote to mer.nbers of the
Association verifyiqg its existence and necessity, application of NRS Chapter 116, the ability and
responsibi‘lity of the Association to levy and collect assessments for maintenance of common

elements. See Exhibit “11”, RLE 021A-21C. See also Exhibits “16”, “24”- €277, “29-433”,

* These particular exhibit references are to exhibits filed in support of the Association’s May 30, 2012

Motion for Summary Judgment.
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The Essingtons not only acknowledged the existence and authority of the Association, but
they inéisted that it be formed. “See Exhibit .“4”, Wines Affidavit; “11”, RLE 021A-021D; “16,
RLE 143. | |

Mr. Essington wanted everyone to think he was a landowner_, but he knew any such
statements were false. See Exhibit “22” at 27:10-15, and 28:1-6. Mrs. Essington, knew of the
misrepr'esenfations and actions of her husband, but made no attempt to disavow or stop his actions
as either an alleged owner of Lot G-6, or as an apparent and/or actual representative of Artemis.
This is clear in her deposition. See Exhibit “8”, at 69:19-25; 78:11-14.

In short, the Court has already recognized the misconduct by virtue of its specific factual
findings. Despite any past, present, or future protests of Artemis to the contrary, the facts are not in
dispute which establish, at a minimum, the apparent aﬁthority of Mr. Essington as Artemis’s agent.
Under these facts, Artemis is estopped from denying Mr. Essington’s agency as a matter of law, is
bound by his misconduct aﬁd, therefore, is subject to the consequences. See Dixon v. T hatcher, 103
Nev. 414, {117, 742 P.2d. 1029, 1030 (1987) (“Apparent authority is ‘that au.thority which a principal
holds his agent out as possessing or permits him to exercise or to represent himself as possessing,
under such ciréumstances as to estop the principal from denying its existence.””) (Citations omitted.)

The evidence of willful misconduct by Artemis through the condoned acts of Mr. Essington
is unequivocal. Upon céreﬁﬂ consideration of the evidence before it, this Court has already
recognized this willful misconduct. But for the willful and deceptive actions of Artemis, including
Mrs. Essington as the admitted sole shareholder, director and officer of Artemis, the legal expenses
of this matter in the underlying arbitration and the di.strict court proceedings would not have been
incurred. These are common expenses borne by other innocent homeowners. And despite any
arguments to the contrary, Nevada law is clear that attorney’s fees incurred as a result of an owner’s

misconduct may be awarded to the association and assessed against that homeowner, NRS
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116.3115(6). This is precisely the type of situation contemplated by the statute, and it well within

this Court’s discretion and authority to award the Association its fees and costs incurred.

c. The CC&Rs Provide a Contractual Rasis Jor the Award of Attorney’s Fees.

An award of attorney’s fees and other reasonable expenses of litigation may be made not
only when authorized by statute, but when such fees are authorized by agreement between the
parties. Such agreement exists in the form of the CC&Rs of the Association to which Artemis is
subject by virtue of its ownership of the Lots. Artemis has not disputed, and cannot dispute, that it
is subject to the CC&Rs, and any arguments it has made or may make in contradiction of those terms
are meritless.

~ Article V of the CC&Rs provides this contractual basis for the award of attorneys’ fees and

costs:
In the event of any existing violation of any of the conditions set forth
herein, any owner of any lot, DECLARANT, or any representative of the
Architectural Review Committee, may bring an action at law or in equity
for an injunction, action for damages, or for any additional remedy available
under Nevada law and all such remedies shall be cumulative and not limited
by an election and shall not affect the right of another to avail himself or
itself of any available remedy for such violation. The prevailing party shall
be entitled to recover its court costs and attorney’s fees.

See Exhibit “2” attached hereto, which is a true and correct copy of the CC&Rs.

The Association is the prevailing party by virtue of this Court’s February 2013 Orders and
the Final Judgment. It is entitled to its fees and costs pursuant to the CC&Rs. It is that simple.

d. NRS 18.010 Supports an Award of Attorneys’ Fees.

In addition to cases where attorneys’ fees are authorized by other statute or contractual
agreement, in the circumstances presented by this case NRS 18.010(2)(a) and (b) both provide an
additional statutory basis for an award of fees. Fees are appropriately awarded when the prevailing

party has not recovered more than $20,000, (NRS 18.010(2)(a),) or when the Court determines that

claims of the opposing party were brought without reasonable grounds or to harass the prevailing
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party. (NRS i8.010(2)(b).) The statute specifically directs the finder of fact to, “liberally construe
the provisions of this paragraph in Javor of awarding attorney’s fees in all appropriate
circumstances . . . to punish for and deter frivolous or vexations claims and defenses because such
clairps and defenses overburden limited judicial resources, hinder the tixﬁely resolution of
meritorious claims and increase the costs of engaging in buéiness and providing professional services
to the public.” (Emphasis added.)

Clearly, Artemis’s claims have been brought for the purposes of harassment an.d intimidation.
It has failed to state any claim upon which relief could be validly granted against the Association. It
has failed to provide, nor can it provide, eviderice of any wrongful conduct by the Association in
enforcing, levying, and collecting assessments and providing for the maintenance of the common
area and common elements. Given the express actions of Mr. Essington as a member of the Board
of Directors of the Association, with apparent and/or actual authority to act on behalf of Artemis,
and Artemis’s repeated knowledge and ratification of those actions from 1994-2011, Artemis’s
subsequent repudiétibn of Mr. Essington’s actions seventeen years later was without legal or factual
basis. Artemis, i.e. Mrs. Essington, simply did not like the decision of the ARC, and then sought to
undermine the entire Association. Artemis’s repeated claims in both the NRED action and béfore
this Court against the Association were made in bad faith and brought without reasonable grounds.

Artemis has asserted, and likely will continue to éssert, that it had the legal right to challenge
the impbsition of assessments by the Association. As pointed out to the Court before, however, such
is not the litmus test for NRS 18.010(2)(b). The relevant and only inquiry is whether the action itself
was initiated for the pulrpose of harassment or without reasonable basis. The evidence herein

supports a finding of both, although only one is required under the statute. See also the decision of
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the Ombudsman’s Office, Exhibit “49”, RLE 127-128; and Judge Gang’s decision, Exhibit “1” at
pPD- 2-3.6 |

In addition to the other bases Attorney’s fees should be awardea to the Association pursuant
to both NRS 18.016(2)(a) and (b). |
A. The Brunzell Factors are Met in this Case.

.The Ne;v-ada Supreme Court has estéblished that the determiﬁation of the amount and award
of fees may be decided by the trier of fact based on the parties’ documentary evidence and on
“pe;sonal observations of the attorney’s time spent in hearings and quantity and quality of filings.”
Sandy Valley Associates vs. Sky Ranch Estates, 117 Nev. 948, 956, 35 P.3d 964, 969. The award of
attorﬂey’s fees may be based upon the Court’s familiarity with the proceedings and the scope and
complexity of the legal services rendered. See e.g. Summa Corp. v. Greenspun, 96 Nev. 247, 255-
56, 607 P.2d 569 (1980) modified on other grounds, 98 Nev. 528, 655 P.2d 513 (1982).

In determining the amount of an award of fees, the Court should consider the following

factors:

(1) the qualities of the advocate: his ability, training, education,
experience, professional standing and skill; (2) the character
of the work to be done: its difficulty, intricacy, importance, the
time and skill required, the responsibility imposed and the
prominence and character of the parties when they affect the
importance of the litigation; (3) the work actually performed
by the lawyer: the skill, time and attention given to the work;
and (4) the result: whether the attorney was successful and
what benefits were derived. Schouweiler v. Yancey Co., 101
Nev. 827, 834, 712 P.2d 786 (1985), citing Brunzell v. Golden
Gate Nat'l Bank, 85 Nev. 345, 349, 455 P.2d 31 (1969).

6«,..It is difficult to understand why, faced with overwhelming evidence that [the Association] is a valid HOA,
anyone would continue to maintain that it is not... I have carefully considered all of the many allegations and arguments
of the Claimant and find them unpersuasive.. Indeed, I find the interpretation of counsel and that the Real Estate
Ombudsman took no action when it opined that [the Association] had to comply with the laws of the State of Nevada
pertaining to homeowners associations illogical...” /d.
12
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As established to the Court before, all of the factors enunciated in Schouweiler, citing
Brunzell, are present in this case, thus warranting an award of attorney’s fees to the Association.
The superior qualities and abilities of counsel in this matter, known expertise in the law governing
community associations, the difficulty and intricacy of the issues litigated herein which pertainéd to
analysis and interpretation of the governing documents and statutory provisions applicable to a
specialized area of law, the amount of time, work, and skill expended by counsel in all aspects of
this litigation, justify an award of attorney’s fees and costs. In support of its request, the prior
Affidavits of Gayle A. Kern, Esq. attached hereto as Exhibit “3” are respectfully, and once again,
submitted as to the services rendered to the Association and fees incurred in comnection with
Artemis’s declaratory relief claim and entry of summary judgment in the Association’s favor. See
also Exhibit “4” attached hereto, which is Ms. Kern’s March 19, 2018 Affidavit in Support of Motion
for Attorney’s Fees and Costs (“Ms. Kern’s March 19, 2018 Affidavit”).

Indeed, the Court has already determined the propriety of an attorney’s fees award based on
Ms. Kern’s Affidavits and satisfaction of the Brunzell factors:

...Here, the HOA’s attorney, Gayle Kem, submitted an affidavit in support

of the request for attorney’s fees...Given Ms. Kern’s experience and

having reviewed the pleadings filed in this case, the Court finds that Ms.

Kern is highly qualified in this area of law...The actual work performed

by Ms. Kern is outlined in her affidavit and the Court adopts that affidavit

as a record of her work in this case. Finally, the Court notes that this case

resolved in the HOA’s favor. Therefore, the Court finds that Ms. Kern’s

request for attorney’s fees satisfies the Brunzell reasonableness factors...
See. May 15, 2013 Order Granting Defendant’s Motion for Confirmation and Judgment on an
Arbitration Award and Award of Attorneys’ Fees and Costs, pp. 2-3. See also June 2013 Attorney’s
Fees Award entered by the Court and awarding the Association in fees and costs in the total amount
of $82,250.81 as of that time.

Nothing has changed to require a different conclusion. Ms. Kern’s March 19, 2018 Affidavit

establishes the propriety and reasonableness of fees under Brunzell incurred since the June 2013
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Attorney’s Fees Award in connection with Artemis’s declaratory relief claim, and ultimate entry of
Final Judgment in favor of the Association. As set forth in Ms. Kern’s March 19, 2018 Afﬁdavit,
the additional amounts in relation to the declaratory relief claim and entry of Final Judgment are
$32,101.00 in fees and $1,336.33 in costs. Combined with the $82,250.81 previously approved and
awarded by the Court, the total amount of fees and costs to be awarded to the Association as the
prevailing party is $115,688.14.
II1.
CONCLUSION

It is clear under the facts of this case, statutory authority, the CC&Rs, and Nevada law that
the Association is entitled to its attorney’s fees and costs as the prevailing party. As previously
determined by this Court, the Brunzell factors are met. It is reséectfully requested, therefore, that
the Court enter its order awarding the Association attorney’s fees and costs in the total in the amount
of $115,688.14.

Pursuant to NRS 239B.030, the undersigned does hereby éfﬁm that this document, filed in

the above-entitled case CV-C-12-175, does not contain the social security number of any person.

DATED: March 19, 2018.

: \
KERN & ASS

[
X

KAREN M. AYARBE, £SQ.
NEVADA BAR #3358

5421 Kietzke Lane, Suite 200
RENO, NEVADA 89511
Tel: (775) 324-5930

Fax: (775) 324-6173

Email: kareyayarbe@kernltd.com
Attorneys for Ruby Lake Estates

CIATES, LTD.

Fn o5 LS
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of Kern & Associates,
Ltd., and that on this day I served the foregoing document described as follows:
MOTION FOR ATTORNEYS’ FEES AND COSTS

‘on the partiés set forth below, at the address listed below by:

L Placing an original or true copy thereof in a sealed envelope place for
collection and mailing in the United States Mail, at Reno, Nevada, first-
class mail, postage paid, following ordinary business practices, addressed
to:

Travis W. Gerber, Esq.
Zachary A. Gerber, Esq.
Gerber Law Offices, LLP .
491 4th Street '
Elko, NV 89801

L Via Email addressed to:

Travis W. Gerber, Esq. twg@gerberlegal.com

Zachary A. Gerber, Esq. zag@gerberlegal.com

O lssitii Ao e

CHRISTINE A. LAMIA /(/

DATED this 19" day of March 2018.
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' LEONARDI. GANG e

ATTORNEY ATLAW
ARTIBRATION * MEDIATION

P.0. Box 4394
Incline Village, Nevada 89450 RECEIVED
Tel: (702) 525-2742 :
Fax: (775) 593-2765 FEB -9 2012
Emwail: Jeonard iL
woll: Jeomardganp@eoiall oo GAYLE A. KERN, LTD

February 7, 2012

Travis W. Gerber, Esqg. : Gayle A Ko an.

491 Fourth Street , 5421 Kietzke Lane, #200
Elko, NV 89801 ' Reno, NV 89511

Re: Arternis Exploration Company v. Ruby Lake Estates Architectural Review
Committee & Ruby Lake Estatés Homeowner’s Association & Leroy Perks &
Valerie Mclntyre & Dennis McIntyre & Michael Cecchi
ADR Conirol No. 11-82 '

The salient facts in this case are not in dispute. The legal effect of certain];irovisions of the .
Uniform Common-Tntexest Ownership Act (Chapter 116 of NRS) as applied to lots located in
Ruby Lakes Estates, a subdivision located in Elko County, forms the essence of this complaint.
Only the facis necsssary o understanding this decision will be set forth. '
. | FACTS . - _
Artemis Exploration Company, the Comp]aihént (heripafter Arttémis), owns two lots in Rubj
Lakes Estates. The first was ptrchased in June 1994 and the second in March 2010. CC&Rs
applicable to Ruby Lake Estates were recorded on October 25, 1989. The deeds clearly reflect
that the property is subjectto CC&Rs. :

NRS 116.3101(1) entitled, “Organization of Unit-Owners Association™ provides in part as
follows: : . - .
"] . A unit-owners association must be organized no later than the date the first
unit in the cormmon-interest community is conveyed." ’ ' :

This act was passed by the Nevada legislature in 1991. The Ruby Lakes Homeowner's ,
Association (hereinafter RLHOA or Assocjation) filed its Articles of Incorporation on January
18, 2006. This action was taken after consnlting counsel, The RLHOA assessed dues. Artemis
paid dues for a period of time but now claims that the Association lacks the authority to "impose
any fee, penalty, or assessment for any reason.” It basis its argument on the fact that the -
Association was not formed prior to the conveyance of the first lot as required in NRS
116.3101(1) quoted above.. o
[N N E T A T S e Ltpe L -

Tttt E TR
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Page 2 Q | ' Atte”;v. Ruby Lakes HOA

Artemis filed an "Intervention Affidavit" with the Real Estate Division on December 18, 2009,
claiming that Ruby Lakes Estates Homcowner’s Association was an invalid homeowner’s
association. After rgviewing the complaint, the Ombudsman’s Office of the Real Estate Division
opined as follows:
"##+For these reasons, we are not, as you requested, going to declaxe that Ruby

Lakes Estates Homeowner’s Association is fnvalid. In other words, it is our view that-

the Association is required to comply with the laws pertaining to homeowner’s

associgtions, specifically NRS 116 and related Jawg and repulations.” Emphasis

added.

RLHOA filed Articles of Association Cooperative Association with the Secretary of
State approximately October 27, 2005. Acting on advice of counsel, RLHOA filed its

initial-Association-Repgistation Fomm-with the Real Estate Division approximately
March 31, 2006. It adopted By Laws on August 12, 2006.

DISCUSSION

Ariemis interprets the Ombndsman’s Office decision as, "The Ombudsman took no action,”" in
regard to their Intervention Affidavit. It asserts a myriad of reasons why, in its opinion, the
RLHOA:is not valid. RLHOA continues to comply with the laws and regulations pertaining to
homeowner’s associations as the Real Estate Ombudsman®s office opined it should, including
assessing dues to pay for insurance, having a reserve sindy conducted, leveeing assessments in
accordance with the requirements of the reserve study and, in the case of Anemzs referring it to
a collection agency due to its refusal to pay its assessments,

Artemis appears to argue that since the RLHOA was not formed until after the first lot was sold,
it could never thereafter be brought into compliance with the law. It takes the position even
though the law, requiring it to be formed no later than the date the first Iot was sold, was not
passed until two years after the first lot in the Association was sold.

DECISION

It is difficult to vmderstand why, faced with the overwhelming evidence that RLHOA is a valid
HOA, any one would continue to maintain that it is not. The HOA owns property within the
subdivision, it maintains roads, signs, gates, culverts and fencing. It is incorporated as required
by law. Indeed, Mx. Essington was at one time on the board of directors of RLIIOA and was 3
. moving force in its formation and incorporation. He signed and filed a "Declaration of
Certification Common -Interest Community Board Member® with the Real Estate Division
certifying that he read and understood the governing documents of the Association and the
provisions-of Chapter 116 of Nevada Revised Statutes and the Administrative Code. His wife,
Elizebeth Essington, apparently owns all of the stock in Artemis.

Artemis has filed a complaint against each of the members of the board alleging
misrepresentation, fraud and oppression and seeks punitive damages. I have carefully considered
all of the many allepations and arguments of the Claimnant and find them unpersuasive. Indeed, ]
find the interpretation of counsel that the Real Estate Ombudsman took no action when it opined
that REHOA had to comply with the laws of Nevada pertaining to homeowner’s associations
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illogical. The Ombudsman clearly opined that the HOA ‘was subject to the laws of Nevada that
applied to HOA’s. The Ombudsman 1ook no action on the complaint of Artemis because the
HOA was validly formed and obliged to comply with the law relating to HOAs.

ORDER

1. Ruby Lake Estates is a Common -Interest Community and is spbject to NRS Chapter 116. It
was lawfully formed and is a validly existing non-profit common interest association.

2. The complaint against the individual board members is dismissed since no evidence was
presented that they acted with willful or wanton misfeasance or gross negligence or were guilty
of intentional misrepresentation or negligence. ;

3. Claimant is not entitled to imniﬁve damages as a matter of law and no evidence was presented
that would waorant such an award.

4. Respondent is entitled to an award of attorney’s fees in the amount of $22,092.00 and costs in
the amount of $4,718.67. I make this award taking into consideration the Brunzell factors. These
factors were clearly articulated in the affidavit of Mrs. Kems in support of her request for
attomey’s fees and costs and I find them to be accurate based upon. my personal observations of
Mers. Kem’s performance as an attormey representing homeowner’s associations in these types of

matters. .
ITIS SO ORDERED.

Dated ﬂ]lS 70 day of February, 2012.
ARBITRATOR,

Leonard I. Gang, Esq. /

LIGrxg
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CERTIFICATE OF MAILING

T hereby certify that on the 8% day of February, 2012 I mailed a copy of the foregoing
DECISION AND AWARD in a sealed envelope to the following counsel of record and the

Office of the Ombudsman, Nevada Real Estate Division and that postage was fully prepaid
. thereon. '

Travis W. Gerber, Esg.
————A49]1-Fourth-Strest:

Elko, NV 89801
Gayle Kem, Esq. :

5421 Kietzke Lane, Ste. 20
Reno NV 89511 -

JorbosZ s

"ROBERTA. GANG,/ B
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~ parcel included within said land and shall jour

DECLA

RUBY LAKE ESTATES _
RATION OF RESERVATIONS, CQNDIT[ONS AND RESTRICTIONS

~

”»

This Declaration of Restrictions, made effective this é day of
%&, 1989, by Stephen G. Wright and Mavis S. Wright, hereinafter
collectavely referred to as "DECLARANT™. : : .

WHEREAS, DECLARANT is the owner of a parcel of real property situate
in the County of Elko, State of Nevada, more particularly described as follows:

WHEREAS, DECLARANT intends to sell, -convey, or dispose of, all or a
portion of said real property, from time to. time, and desires to protect said
property by subjecting the same ‘to . reservations, covenants, conditions and

restrictions' as herein set forth, pursuant to a general plan specified herein, binding
- the future owners of any interest in said property thereto,

NOW, THEREFORE, it is hereby declared that all of the parcels of the
above-described real property are . hereby - fixed 'with the - protective conditions,
restrictions, coveinants and reservatidns herein set forth, and the same shall apply
0 and upon each ‘and every lot, parcel, or’ division of said property howsoever the
same may be held or titled, all to the mutual benefit of the parcels of said real
property and of each owner or user thereof, and said covenants, restrictions,

.conditions~ and  reservations shall run with the land and inure to and pass with the
land and apply to and bind respective successors in interest thereto and shall be
uniformly imposed and impressed. upon each and every. lot, parcel, or portion of said
land as a mutually enforceable equitable servitude in favor of each and every other

e to the owners and users thereof and
to the DECLARANT herein. - ’ :

ARTICLE [

. GENERAL PURPOSE OF
RESERVATIONS AND RESTRICTIONS

The real property affected hereby is subjected to the imposition -of the

. covenants, conditions, restrictions and reservations specified herein to provide for

the development and maintenance of an aesthetically pleasing and harmonious
community of residential dwellings for the purpose of preserving a high quality of
use and appearance and maintaining the value of each and every lot and parcel of
said property. All divisions of said real property are hereafter referred to as “ots”,
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ARTICLE Il
ARCHITECTURAL REVIEW COMMITTEE.

There shall be an Architectural Review Committee which shall consist of
Stephen G. Wright, or his nominee, until such time as 30% of the lots are
transferred, at which time DECLARANT shall appoint a committee consisting of
DECLARANT and not less than two other owners of lots for the general purpose of
providing for the maintenance of a high standard of architectural design, color and
landscaping . harmony and to preserve and enhance aesthetic qualities and high
standards of construction in the development and maintenance of the subdivision.

The DECLARANT shall have the power
Architectural Review Committee, as they may occur
appoint his own successor or temporary nominee.

to fill any vacancies in the
from time to time, and may

The Committee shall determine whether
restrictions, covenants, and conditions, are
and adopt reasonable rules and regulations
Committee shall, in all respects, except wh
would otherwise dictate, be controlled by the

or not the reservations,
being complied with and may promulgate
in order to carry out its purpose. The
en, in its sound discretion, good planning
conditions set forth herein.

The Committee shall be guided by the general purpose of maintaining an

aesthetically pleasing development of a residential or vacation community in the
aforesaid subdivision in conformity with these conditions. -

ARTICLE [l
CONDITIONS -

The following conditions are imposed upon and apply to each and ew;ery
lot contained within the aforesaid real property:

A, mercial lot;
lot and shall be intended
with a convenience store, gasol

One Iot shall be designated as a Commercial
for all reasonable commercial uses consistent
ine sales, laundromat, etc., which shall be:

B.  Prohibition _against re-division.: None of the lots contained

within ‘the .Subdivision as finally authorized by the County of Elko shall
be redivided in any manner whatsoever.

C. Single dwellings: All of the lots shall contain a single dwelling -
in conformity with these conditions, with the exception of temporarily
parked recreational vehicles belonging to owners of lots or guests of lot

owners. No such temporary guest vehicle may remain on any lot, except
for purposes of storage, for longer than six weeks.

D. Building authorization: No construction of any name or nature,
including alteration of a structure already built, or original construction,
or fence coanstruction, shall be commenced until and unless the plans
therefore, including designation of floor arcas, external design, structural
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_ published. All premanufactured,
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details, materials list, elevations, and ground
may apply, have been (first delivered to and
Architectural Review Committee.
with the requirements of the Uni
Code, National Electrical Code,

location and plot plan, as
approved in writing by the
All comstruction shall be in conformance
form Building Code, Uniform Plumbing
and Uniform Fire Code as currently
modular or other housing which is not
built or constructed on-site must be approved by the Nevada Division of
Manufactured Housing or such other Nevada agency or division having
jurisdiction over the same. All mobile or modular housing shall be first
approved by the Architectural Review Commitgee and age and external
condition shall be factors in the Committee’s decision as to whether or
not the same may be placed upon any lot. The proposed plans shall be
submitted in duplicate to the Architectural Review Committee at the
address specified below, or as may be changed from time to time, which
amended address will be recgrded with the Elko County Recorder.

Steve and Mavis Wright
- Ruby Valley, NV 89833

The Committee shall then "eithe_r accept or reject the plan, or give a
conditional acceptance thereof,. indicating the conditions, in writing;
within thirty (30) days of submission. Any approved plan shall be

adhered to by the lot owner. The Committee shall retain one set of
plans. ) :

E." Setbacks: No structure shall be erected,
permitted to remain on any building plot in this sub
50 feet to the front lot line, nor nearer than. 20 fe
line, nor mearer than 20 feet to
feet to any rear line of said plot.

altered, placed or
division nearer than

eet t0 any side street
any side lot line, and no nearer than 30

F.  Materials and Components: All . residential dweilings
constructed on the Iots shall be subject to

the following material
restrictions: )

(I) Exterior material shall be either block or brick veneer or
horizontal or vertical siding and no unfinished plywood siding - shall

be used and no roof may be constructed of plywood or shake
shingles;

(2) Manufactured housing with painted metal exteriors,
provided the same are in reasonably good condition and appearance,
shall be acceptable subject to the Committee's review.

G. Advertising: Except as the same pertains to the Commercial
ot provided herein, no advertising sign, billboard, or other advertising
media or structure of any name or nature shall be erected on or allowed
within the boundary of - any lot, save and except temporary signs for

political candidates and neat and . attractive notices offering the property
for sale or indicating the contractor's name. )
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H.  Auimals and pets-: No livestock of any name or nature will be
permitted within the subdivision save and except domestic animals such as
dogs, cats, or other household pets and up to four head of livestock
(except during hunting and fishing season, at which time there may be
more than two horses which may not be kept longer than a 45-day
period), which animals may only be kept provided that they are not bred
or maintained for any commercial purposes and any kennels or fences
constructed for the same must be constructed of substantial materials
which will prevent escape of such animals from the lot of their owner.
All dogs must be kept on their owners’ lot except when attended.

I Temporary buildings- Except as pravided above, temporary
buildings of any name or nature shall not be erected .or placed upon any

lot to be used for human habitaticn, including but not limited to tents,
shacks, or metal buildings.

J. Qccupancy of residential dwellings- No residential

dwelling shall be occupied or used for the purpose. for which it is built as
a residence until the same shall have been substantially completed and a

certificate of occupancy has been issued by the Architectural Review
Committee. ' .

K. Use of premises: No person or entity shall make any use of
any premises on any lot except as a single family residential or vacation
dwelling and in conformity with these conditions and in compliance with
all County ordinances, if any, No commercial enterprises shall’ be
conducted within or upou any-lot in the subdivision.

L. Garbage and refuse: No garbage, trash, refuse, junk, weeds or
other obnoxious or offensive items ar materials shall be permitted to
accumulate on any of the lots and the owner of each lot shall cause ali
such materials and items to be disposed of by and in accordance with
accepted sanitary and safety practices.

M. Nuisances: No obnoxious or offensive activity shall be
carried on upon any Iot mor shail -anything be dome upon any lot which
shall be or may become an annoyance or a nuisance to the general.
neighborhaood, including but not limited to firewerks - displays, storage of
disabled vehicles, machinery or machinery parts, boxes, bags, trash, dead
animals or empty oi' filled containers. All trash must be taken to a
County or City dump. Mo vehicles may -be stored on any streets. and no
unsightly objects or items may be apen to public view.

N. Due Dilipence in Construction: Upon commencement of -
construction of any structure upon any lot, the owner thereof shall
prosecute said construction in a continual and diligent manner and any
structure left partially constructed for a period in excess of two years

shall constitute a violation of these ‘restrictions and may be abated as a
nuisance. '

~

O. Maintenance of Lot Grade:
alter any existing lot grade.

No construction shall materially o
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P. Compliance with Codes, etc. Any lot owner shall comply with
all codes, rules and regulations applicable to their lot enforceable by the
County of Elko, including but not limited to the clearance of all brush,

flammable vegetation and debris within a minimum of 50 feet from all
buildings.

ARTICLE IV
VARIANCES

The Architectural Review Committe
varjances to the owner of a lot on a lot~
shown but always considering the general
for a variance shall be made in writing

€ shall be empowered to grant limited
by-lot basis in the case of good cause
purpose of these conditions. A request

and state with specificity the nature and
extent of the variance requested and the reason for the request. No variance may

be granted which, in the opirion of the Architectural Review Committee, causes a

material change to the high standards of development and maintenance of the
subdivision.

The Architectural review committee shall aet upon the request .within
thirty (30) days and shall give its decision in writing, with said decision being final

and unappealable. In the event no action is taken on the request, the request shall
be deemed to be denied.

ARTICLE V
VIOLATION AND ENFORCEMENT

in the event of any existing violation of an
herein, any owner of- any lot,” DECLARANT,
Architectural Review Committee, may bring an action at law or in equity for an

injunction, action for damages, or for any additional remedy available under Nevada
law and all such remedies shall be cumulative and n

not affect the right of another to avail himself or its
such violation. The prevailing party shall be entitle
attorney's fees. Any Injunction sought to abate a
and restrictions shall not required a bond as security.

y of the conditions set forth
or any representative of the

elf of any available remedy for
d to recover its court costs and
nuisance under these conditions

The failure or election of any person having standing to bring any action
for violation of any condition herein shall not constitute a waiver of such condition
for any purpose and each and every condition hereunder shall continue in full force
and effect notwithstanding the length of time of any violation, the person or entity
committing the violation, or any change in the nature and character .of the

violation, and each day such violation continues, shall constitute a new violation of
such condition so violated.
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STATE OF leyadn
. )ss.
CountY OF Cy )

On @let IQ » 1989, personally appeared before me, a Notary Public,
Stephen G. Wright and Mavis S, Wright, who acknowledged that they executed the

above instrument.

b

NOTARAP icC

DECLARANT:

STEgHBN G. WRIGHT

MAVIS S. WRIGHKT
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KERN & ASSOCIATES, LTD.
GAYLE A. KERN, ESQ.
Nevada Bar # 1620 :
5421 Kietzke Lane, Suite 200
Reno, Nevada 89511
Telcphonc (775) 324-5930
Facsimile: (775) 324-6173
E-mail: gaylekern@lkernltd.com

Aﬁ'orneys for Respondents and Counter Claimants

. STATE OF NEVADA
IN THE DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION

ARTEMIS EXPLORATION NRED Control No. 11-82
COMPANY, on behalf of itself and all
others similarly situated,

Claimants, :

AFFIDAVIT OF GAYLE A, KXERN
Vs. IN SUPPORT OF ATTORNEY’S

_ FEES AND COSTS

RUBY LAKE ESTATES

ARCHITECTURAL COMMITTEE,

RUBY LAKE ESTATES

HOMEOWNER’S ASSOCIATION,

LEROY PERKS, VALERI MC].NTYRE

DENNIS MCINTYRE MICHAEL

CECCHI,

Respondents. ,
RUBY LAKE ESTATES
ARCHITECTURAL COMMITTEE,
RUBY LAKE ESTATES
HOMEOWNER’S ASSOCIATION,
LEROY PERKS, VALERI MCINTYRE
DENNIS MCINTYRE MICHAEL
CECCHLI, :

Counter Claimants,

Vs.

ARTEMIS EXPLORATION
COMPANY, '
Counter Respondents.

/
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STATE OF NEVADA )
COUNTY OF WASHOE S-SS

I, Gayle A. Kern, being first duly sworn do hereby swear under penalty of perjury as follows:

1. I am the aftorney representing Ruby Lalke Estates Architectural Committee, Ruby Lake
Estates I-Iomeowncrfs Association, Leroy f’erks, Valeri Mcintyre, Dennis Mcintyre, Michael Cecchi in the
above-referenced matter.

2, . I make this affidavit of my own personal knowledge except as to those matters stated on
information and belief, | |

3. Total fees.in this matter through December 20, 2011, are $22,092.00, and costs through
December 14, 2011, in the amount of $4,71'8.67, for a total of $26,810.67. A compilaﬁon of all fees and
costs is attached as Exhibit 1,

4, Redaction has been made of any privileged communications.

5. I have been in practice for over 25 years. I have a general civil practice with an emphasis
on all types of housing associations including condominiu:ﬁs, town homes, landscape maintenance, single
family, master and sub associations and mobile home parks, as well as litigation, bankruptcy and real
property law. I currently serve as counsel to over two hundred associations throughout Northern Nevada.
I provide all aspects of legal services upon request to my as;sociations including interpretation of governing
documents and applicable local, state and federal laws; guidance. and training to Boards of Directors in
connection with. running a non-profit coxﬁmon-interest community; developer transition; collection of
delinquent assessments; filing and responding to Intervention Affidavits with the Nevada Real Estate
Division; all forms of litigation including Alternative Dispute Resolution, complaints in front of the Fair
Housing Division of HUD, Small Claims Cou.rt, Justice Court, District Court, and the Nevada Supreme
Court; and assistance in collections, liens and foreclosures.

6. Iecture regularly for the Ombudsman’s office, the Nevada Real Estate Division, and teach
seminars on common-interest community law. I serve on the Community Association Institute's
Legislative Action Committee, which participates in review and comment on legislation affecting common-
interest communities and regulations promulgated by the Ombudsman and Nevada Rcal Estate Division.

[ worked with the Real Estate Division in the development of the first community manager exam and | am

2
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approved by the Real Estate Division to teach classes to community managers and Board members. I

‘regularly attend CAI’s National Law Seminars to keep appraised of new developments in the industry, not

only in Nevada, but throughout the country. I also serve on the subcommittee for the Common Interest
Communities for the Nevada State Bar Real Estate section.

7. The fees and costs billed in this matter are reasonable and appropriate. Thetotal time billed
from February 25, 2011 through December 20, 2011 was 92.05 hours, with an hourly rate of $240.00.

Costs through December 14, 2011, are itemized in the amount of $4,718.67 for a total due and owing of

$26,810.67.

8. My howrly rate is reasonable given my experience practicing law in general and my

experience in practieing in the specmhzed area of common mterest communities, in particular. Despite my
experience and expertise, my hourly rate is lower than rates routinely charged by other attorneys who
pracﬁce in this area and/or who do not have the same amount of experience that I have,

9. Based upbn all of the above factors, these fees and costs are reasonable and appropriate and
should be awmaed.

DATED this 20" day of December, 2011.

g@’u,& / )/\

GAYLEQ(ERN

SUBSCRIBED AND SWORN to before me -
this 20 day of December, 2011.

Juas O ,JZAL’L/Mobf“

NOTARY PUBLIC

TERESA A. GEARHART

) Nolary Public - State of Nevadn
7/ Appolnimont Recarded In Washoo Counly
No: 84-0132-2 - Explroa Saplambor 10, 2014
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X Placing an original or true copy thereof in a sealed envelope place for collection and mailin

X Via e-mail transmission

@) O

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of Kern & Associates, Ltd.,
5421 Kietzke Lane, Suite 200, Reno, NV 89511, and this day I served the foregoing document described

as follows:

ATTFIDAVIT OF GAYLE A. KERN
IN SUPPORT OF ATTORNEY'S FEES AND COSTS

on the parties set forth below, at the addresses listed below by:

in the United States Mail, at Reno, Nevada, first class mail, postage paid, following ordinary
business practices, addressed to:

Personal delivery, upon:

United Parcel Service, 2" Day Air, addressed to: Travis W. Gerber Only

Via U.S. Mail & _ Via U.S. Mail &

E-mail to: twg@gerberlegal.com E-mail to: leonardgang@gmail.com |
Travis W. Gerber Leonard L. Gang, Esq., Arbitrator
Gerber Law Offices, LLP P.O. Box 4394

491 4" Street . Incline Village, NV 89450

Elko, NV 89801 ' -

DATED this 20" day of December, 2011.

&QW/ML Q. /fL&/L/mL;—

TERESA A. GEARHART
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Gayle A. Kern, Ltd.

5421 Kietzke Lane Suite 200
Reno, Nevada 89511

EIN No 20-0097566

- Invoice submitted to:

December 20, 2011

In Reference Ta: Ruby Lake Estates HOA ady. Artemis Exploration Company

2/25/12011
3/2/12011
3/3/2011

3/412011

3/7/2011

3/9/2011
3/22/2011
3/23/2011

3/24/2011

Professional Services

pis provided by client; meeting with board re:

GAK review docum _
e, telephone call to Mr. Wines re

GAK Review V?HOUS emails; attempt telephone call t-

GAK Draft motion to dismiss; prepare peremptory challenge.

Y finalize
rvise commun catron wr v T. |nes
oﬁ" ice; provrde for all to be sent for delivery on Monday.

GAK Follo e s
; YR Tl G e i e prepare

penmg llga lon; review file-stamped pleadings.

GAK  Dratt letter to the Board with litigation notebook.

GAK Telephone call from Travis Gerber.

GAK Review and respond lo e-mails from Board president.

ew ar pond o e-mail from Ms. Melintyre re;
S ARy, review and respond to e-mail fr
B Telephone call fromm provid

240.00/hr

Rate Taxdt Amount

840.00

" 120.00

240.00/hr
240.00/hr

240.00/hr

240.00/hr

240.00/hr
240.00/hr
240.00/hr

240.00/hr

2 AA000048

600.00

360.00

240.00

120.00
48.00
48.00

240.00



3/29/2011

3/30/2011

511712011

5/18/2011

6/1/2011

6/15/2011

6/17/2011

6/20/2011 -

6/29/2011 -
71712011 -

711412011 -

7/20/2011 -
712212011 -

8/172011 -

GAK  Review proposed stipulation for dismissal; draft response
regarding reservation of right to seek fees and costs.

GAK Revje pond fo numerous e-mails from Mr. Gerber

#1, receive finalized stipulation,
o Mr. Gerber.

GAK  Telephone call fron/g R

GAK

GAK

GAK  Prepare responsive pleading to complaint.”

GAK  Supervise file organization; direct copies to be made of

ertinent documents; revie’w" and obtain
GAK  Supervise obtaining documents to N
GAK Telephone call from ; Prepafe Notice of Pendin
Litigation; draft letter to clien

GAK l?{aﬂ letter to Membes of the Boarg

GAK Review and respond to e-mail from Mr. Gerber re:
appointment of Judge Gang.

GAK Telephone call from

GAK Review letter from Nevada Real Estate Division assigning
arbitration to Mr. Gang; provide same to client.

I ccvis- AN

GAK Paﬁicipale in conference call with Mr. Gerber and Judge
Gang.

GAK

Rate

‘ o client; review e-mail re_
, telephone call to Travis Gerber,

240.00/hr

240.00/hr

240.00/hr
240.00/hr
240.00/hr
240.00/hr

240.00/hr

240.00/hr

240.00/hr

240.00/hr
240.00/hr

240.00/hr

240.00/hr
240.00/hr

240.00/hr

Taxt

Page 2

Amount

60.00

120.00

24.00
48.00
48.00 -

480.00

72.00

48.00

192.00

72.00
48.00

48.00

48.00
168.00

96.00
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8/4/2011
8/23/2011
8/2.4/201 1
8/31/2011

8/2/2011

9/6/12011

8/7/2011

9/9/2 011

8/12/2011
9/14/2011

10/3/2011

10/4/2011
10/11/2011

10/12/2011

1

1

GAK

GAK

GAK

GAK

GAK

GAK

GAK

GAK

GAK

GAK

GAK

GAK

© GAK

GAK

GAK

GAK

. Review letter and statement from Judge Gang; execute and

return.

Review e-mail from Mr. Gerber.

Draft Notice of Taking Depositions of Mel and Elizabeth
Essington. . -
Revise Notice of Deposition.

Review letter and enclosure from Travis Gerber to Leonard
Gang; provide to client; '
Prepare draft of first set of interrogatories; prepare draft of

first set.of Requests for Admission; draft first set of request
for Production of Documents,

Finalize notices of depositions.

Review additional e-mail with attachments and prepare third
supplemental production of documents. :

Finalize Second Supplemental List of Documents.

Review discovery requests from laintiffs; prepare draft

responses; send all tod _

Review and respond to e-mail rem supervise
obtaining court reporter for the deposilions.

Finalize Response ta Request for Admissions; finalize

Answers fo Interrogatories.

Prepare amended notice of deposition for conducting
depositions at Mr. Wines' office.

Review B [y [rom clients; draft letter to Travis
Gerber.

Travel to and prepare for depositions.

Page 3

Rale Tax# Amount

60.00
240.00/hr
24.00
240.00/hr
' 48.00
240.00/hr
72.00
240.00/hr
48.00
240.00/hr
720.00.
240.00/hr
720.00
240.00/hr
' 72.00
240.00/hr
120.00
240.00/hr
: 48.00
240.00/hr _
288.00
240.00/hr
72.00
240.00/hr
60.00
240.00/hr.
48.00
240.00/hr
48.00
240.00/hr
1,680.00
240.00/hr
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10/13/2011

10/24/2011

1

11/28/2011

11/29/2011

11/30/2011

12/1/2011

12/5/2011

12/9/2011

12/12/2011 -

12/13/2011 -

12/14/2011 -

12/20/2011 -

GAK  Conduct depostions and return to Reno.

GAK  Prepare supplemental production.

GAK Draff letter to Arbitrator Gang and Mr. Gerber re: extension
of time; strategize for preparing arbitration brief.

GAK

GAK  Prepare Third Suppemental List of Documents.

GAK  Review communication approving extension for briefs.

GAK

Continue work on Arbitration Brief draft U
R P s s S SR R e | analysis of

draft of legal points and

& begin

authorities.

GAK Continue preparation of legal arguments and points and
authorities for Arbitration Brief.

GAK  Draft arguments and points and authorities regarding

affirmative defenses and counterclaims; review and edit first

drait of Arbitration Brief.

GAK  Finalize arbitration brief: draft letter to :
begin G : &8 beqin preparation of

GAK  Work on YGRS,
GAK Conlinue_.

GAK  Final preparation of :

GAK Final preparation for arbitration; provide letter to‘
participate in arbitration.

GAK  Prepare affidavit in support of legal fees; review e-mail from
Mr. Gerber.

Page 4
Rale Taxit Amount
2,880.00

240.00/hr
72.00

240.00/hr
216.00

240.00/hr :

1,440.00

240.00/hr
48.00

240.00/hr
48.00

240.00/hr
1,944.00

240.00/hr
1,224.00

240.00/hr
1,660.00

240.00/hr
624.00

240.00/hr
360.00

240.00/hr
: 672.00

240.00/hr
960.00

240.00/hr
' 1,660.00

240.00/hr
168.00

240.00/hr
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Hours ~_Amount
For professional services rendered | 92.05 $22,002.00

Additional Charges :
Qty/Price Taxd#

3/4/2011 - TG  Fourth Judicial District Court - Filing Fee for First Appearance 1 . 318.00
. 318.00

- TG  Supreme Court of Nevada - Filing Fee for Peremptory 1 450.00
Challenge of Judge : _ 450.00

- TG  UPS Shipping Charges _ o1 24.04

ZI . 2404

3/8/2011 - TG  Binder for Litigation Notebook ' 1 14.00
14.00

3/31/2011 - TG  Phoatacopy Charges 61 ' 12.20

_ : 0.20 '

- TG  Messenger Service Charges : 1 3.00
' 3.00

5/31/2011 - TG  Photocopy Charges ' : 7 1.40
0.20

6/16/2011 - TG  Nevada Real Estate Division - Fee to File ADR Response 1 50.00
: 50.00

- TG  UPS Shipping Charges : 1 26.74
26.74

6/30/2011 - TG Photocopy Charges , 263 52.60
. ‘ 0.20

713112011 - TG  Postage Charges 1 0.88
- _ . 0.88

- TG  Pholocopy Charges ' : 8 ' 1.60
0.20

8/5/2011 - TG  Leonard |. Gang - Arbitrator's Retainer 1 1,750.00
, 1,750.00

8/15/2011 - TG UPS Shipping Charges 1 14.48
14.48

8/31/2011 - TG  Photocopy Charges 31 6.20
0.20
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8/31/2011

9/1/2011

9/9/2011

5/30/2011

10/12/2011

10/13/2011

10/31/2011

11/30/2011

12/5/2011

12/14/2011

1

1

1

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

TG

Postage Charges

(8/1/11) - AT&T TeleConference Services

UPS Shipping Charges

Photocopy Charges

Postagé Charges

The Star Hotel - Dining Expense

Sfarbui:ks - Travel Expense

Dos Ar'nigos - Dining Expense

Towne Place Suites by Marriott - Travel Expense

Sunshine Reporting and Litigation Services, LLC -
Deposition Reporting & Transcription

" Photocopy Charges

Postage Charges
Photécopy Charges
Postage Charges

UPsS Shipping Charges
Poslage Charges

Photocopy Charges

" Qly/Price

1
0.44

1
12.10

1

14.55 °

129
0.20

1
- 1.28

1
J6.66

1
10.93

1
22.42

1
189.28

1
1,682.53

67
0.20

1
2.36

10
0.20

1
1.08

1
14.42

1
1.68

313
0.20

Page 6

Taxi#t Amount

0.44

12.10

14.55

25.80

1.28

36.66

10.93

22.42

189.28

1,682.53

13.40

2.36

2.00

1.08

14.42

1.68

62.60
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TR Page 7

_ Amount

Tolal costs $4,718.67
' Amount

For professional services rendered 92.05 $26,810.67
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CASENO. CV-C-12-175

........

DEPT. NO. 1
2013 MR -1 PH 2: 51

L0 CO DISTRICT COL

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE S;T{\T,E‘ OF NE;\:’Q&DA_K%
3 X PR R Y et
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY a
Nevada Corporation,
Plaintiffs,

Vs. AFFIDAVIT OF GAYLE A. KERN IN
SUPPORT OF ATTORNEY’S FEES AND
RUBY LAKE ESTATES HOMEOWNER’S COSTS

ASSOCIATION AND DOES 1-X,
.Defendants.
RUBY LAKE ESTATES HOMEOWNER’é
ASSOCIATION,
‘ Counterc]afmant,
Vs,

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Counterdefendant.

STATE OF NEVADA )
_ . SS.
COUNTY OF WASHOE )

1, Gayle A. Kem, being first duly sworn do hereby swear under penalty of perjury as follows:

1. 1 am the attorney representing Ruby Lake Eslates Archilectural Commiliee, Ruby
ILake Estates Homeowner’s Association, in the above-referenced matter.

2. I'make this alfidavit of my own personal knowledge except as to those matters stated
on information and belief. :

3. Total [ees in this matter through February 20, 2013, arc $5.l,288.00, and coslts

tlirough February 20, 2013, in the amount of $1,475.90, for a tatal of $52,763.90. A compislation
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of all fees and costs is attached as Exhibit 1.
| 4, Redaction has been made of any privileged communications.

5. I have been in practice for over 28 years. I have a gcheral civil practice' with an
emphasis on all types of housing associations including condominiums, town homes, ldndbcape
maintenance, single family, master and sub associations and mobile home parks, as well as
litigation, bankruptcy and real property law. 1 currently serve as counsel to over two' hundred
associations throughout Northern Nevada. 1 provide all aspects of legal services upon rcquesl lo
my associations mcludmg mterpretatlon of governing documents and applicable local, stale and
federal laws; guidance and training to Boards of Directors in connectlon with running a non-proﬁ
common-interest community; developer transition; collection of delinquent assessments; f 1ling and
responding to Intervention Affidavits with the Nevada Real Estate Division; all forms of lm gatxon
including Alternative Dispute Resolution ,complaintsin front ofthe Faerousmg Dmsmn of HUD,
Small Claims Court, Justice Court, District Court, and the Nevada Supreme Court; and a551stance
in collections, liens and foreclosures.

6. Ilecture regularly for the Ombudsman’ s office, the Nevada Real leatelesxon and
teach seminars on common-interest community law., I serve on the Community Assocxallon
Institute’s Legislative Action Committee, which participates i inreview and comment on legislation
affecting common-interest communities and regulations promulgated by the Ombudéman and
Nevada Real Estaté Division. I worked with the Real Estatc_ Division in the development of the first
community manager exam and | am approved by the Real Estate Division to leach. classes to
community managers and Board members. I regularly attend CAI’s National Law Seminars to keep
appraised of new developments in the industry, not only in Nevada, but throughout the country. |
also serve on the subcommittee for the Common Interest Communilies for the Nevada State Bar
Real Estate section.

7. The fees and costs billed in this matter are reasonable and appropriate. The total
tlime billed from MEII‘CI“I 2,2012 through February 20, 2013 was 216.6 hours, with an hourly rate of
$240.00, totaling $51,288.00. Cosls through February 20, 2013, are itemized in the amount of

$1,475.90 for a total due and owing of $52,763.90.

2
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8. My hourly rate is reasonable given .my experience practicing law in general and my..
experience in practicing in the specialized area of common interest communities, in parlicu.la:.
Despite my expcriehcc and expertise, my hourly rate is lower than raes routinely cl_'lz;rged by other
attorneys who praclice in this area and/or who do not have the same amount of exﬁcrience that 1
have. |

5. Based upon all of Ithe above factors, these. fees and costs are reasonable and
appropriate and should be awarded. |

DATED this /L day of February, 2013.

W&%

GAYLE G(LRN

SUBSCRIBED AND SWORN to before me

2000 TERESAA. GEARHART |
"‘; Notary Public - State of Nevada

7¢/ Appolitmant Recarded fn Washoa County

295/ Ho: p4-0120:2- Explres Septambar 10, 2014

this_;)‘ﬂ’hday 6fFebruary, 2013.

Juon Q /UDL@MLW

NOTARY PUBLIC

~ AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hercby afﬁrm that the preceding document filed in the above entitled
case does not contain the social security number of any person.
DATED this —Zi day of February, 2013. _
'KERN & ASSOCIATES, LTD.

retzke Lane, Suite 200
RENQ, NEVADA 89511
Telephone: 775-324-5930

Fax: 775-324-6173

Email: paylekermn(@kernltd.com
Atlomeys [or Ruby Lakc Estates
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of Kem.&
Associates, Ltd., and that on this day I served the foregoing document described as follows:

' AFFIDAVIT OF GAYLE A. KERN ,
IN SUPPORT OF ATTORNEY'’S FEES AND COSTS

on the parties set forth below, at the addresses listed below by:
X Placing an original or true copy thereof in a sealed envelope placé for collection and
mailing in the United Stales Mail, at Reno, Nevada, first class mail, postage paid,
‘following ordinary business practices, addressed to: ’
Via facsimile transmission
Via e-mail.
Personal delivery, upon:
United Parcel Service, Next Day Air, addressed to:
Travis Gerber, Esq.
Gerber Law Offices, LLP
491 4" Street
Elko, NV 89801.
DATED this &"Laay of February, 2013.
L (X hait

TERESA A. GEARHART

2 AA000058




EXHIBIT “1”

EXHIBIT “1”

2 AA000059



Gayle A. Kern, Ltd.

—
——

5421 Kietzke Lane, Suite 200

Reno, Nevada 89511
EIN No. 20-0097566

Invoice submitted lo:

Amy B. Hackett

Philadelphia tnsurance Companies :

February 22, 2013

In Reference To: Ruby Lake Estates HOA adv. Artemis Exploration Company

Professional Services: |

3/2/2012 - GAK
3/6/2012 - GAK
3/9/2012 - GAK
3/19/2012 - GAK
323/2012 - GAK
3/23/29{2 - GAK
412012012 - GAK

412712012 - GAK
5/4/12012 - GAK

5/7/12012 - GAK

Review e-mail and complaint from Travis Gerber; draft
e-mail to Amy Hackell re;

Review e-mail from Mr. Perks; draft response; review
complaint; draft updated notice of pending litigation.

Review and respond to e-mail from Amy Hackell.
Execute acc;eplanc'e of Service; draft leller to Mr. Gerber.
Prepare draft answer to complaint and counterclaim to
have award confirmed and allorney's fees awarded.

Finalize Answer to Complaint and Counterclaim.

Review Answer to Counterclaim and provide same to
client.

Drafl Nolice of Early Case Conference as o Counterclaim.

Drafl letler to Mr. Gerber re: extension of time lo respond
lo motion for summary judgment.

Telephone call from Mr. Gerber re; conllicl of inlerest with
assigned judge having previously represented Arlemis: .

provide authority lo drafl and send letier lo courl re: same.

- Rate Taxd# Amount |
96.00
240.00/hr
336.00
240.00¢/hr
48.00
240.00/hr
72.00
240.00/hr
288.00
240.00/hr
504.00
240.00/hr
120.00
240.00/hr
72.00
240.00/he
148.00
240.00/hr )
48.00
240.00/hr
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Amy B. Hackell

5/11/2012 - GAK Review Complainl, Answer and Counterclaim filed in

District Court aclion; review Ruby Lakes Arbilration Brief
and Molion for Summary Judgment filed by Artemis with
supporting exhibils; conference with :

——'5/44/2042——GAK+VVaan-Qppesiﬁen;te-Meﬁcn#sr%umrr.ary .}uégmcn!

5/15/2012

- GAK
5/16/2012 - GAK

- GAK
5/17/2012 - GAK
511812012 - GAK
5/19/2012 - GAK
512012012 - GAK
5/21/2012 - GAK
52212012 - GAK

—_
]

filed by Artemis; work-on slalement of facts as supported .

by admissible evidence.

Continue work on Opposition pleading, slatemént of facts
with exhibit references; analysis of documenls produced:;
requests for admissions; begin draft of legal.arguments,
points and authorilies in opposition.

Prepare for early case conference; pariicipate in case
conference.

Continue work on Exhibils supporting statement of facts
for opposition; review again Plaintiff's Motion for Summary
Judgment and outline legal arguments made; review and
analysis of various provisions of NRS Chapler 116; outline
legal arguments in - .

opposition.

Review deposilion transcripts for Mel and Elizabeth
Essinglon and identify statements and admissions lo be
used in supporl of opposilion argumentls; continue review
and make nole of relevant provisions of Minutes and other
documents produced in NRED action.

Continue work on opposition lo Plaintifis Molion for
Summary

Judgment; continue review of documents produced in
Nevada Real Eslate Division aclion; edit and expand draft

~ slatement of facts in support of argumentls in opposition.

Continue work on legal argumentls for Opposilion pleading.

Work on legal arguments and poinls and aulharilies in
oppasition.

Legal Research on issues perlinent lo our Opposition lo
Motion for Summary Judgmenl.

Review and respond lo e-mail from Lee Perks re:

Page 2
Rate .Tax# Amount
o NO CHARGE
240.00/hr
2,088:00——
240.00/hr
1,896.00
240.00/hr
192.00
240.00/kr
1,248.00
240.00/hr
912.00
240.00/hr
1,656.00
240.00/tr
_ 840.00
240.00/hr
1,944.00
240.00/hr
96.00
240.00/hr
48.00

240.00/hr
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Amy B. Hackett - : Page _. 3

‘Rate  Taxd Amount

5/22/2012

1

GAK  Draft additional arguments for opposition pleading, : o ' : 1,320.00
melding with references to Exhibits and statements of facl. ~240.00/br . .

1

5/23/2012 GAK-f’Revisg opposition to motion for summary judgment. : NO CHARGE
el L T 240.00/hr

L

D T R GAK Contlriue work_on legal arguments and points and o 1,680.00
T authorities, melding with references to statements of facl 240.00/hr
and exhibits. : L

- GAK Complete first draft of Opposition pleading and edit same; :
prepare Index of Exhibits; check exhibit references, 240.00/hr
* . confirming correct Bates Stamp numbers for Plaintiff and :
RLE documents previously produced; lelephone
conference with Robert Wines re:_draﬂ
Affidavit of Robert Wines. :

2,040.00

5/24/2012 - GAK Continue revisions to Opposilion lo Motion for Summary ’
Judgment, including further research; supervise and _ 240.00/hr

coordinate affidavits and exhibits..

1,440.00

- GAK Telephone conference with Lee Perks, Association .
President; draft Affidavit of Lee Perks; analysis of 240.00/hr
‘additional documents sent by Perks; arrange .
supplemental production of documents; edit Perks
Affidavit; edit and add additional facls and arguments to
Opposition pleading. .

2,064.00

5/25/2012 - GAK - Review additional documents sent by client and arrange ) 2,040.00
for additional supplemental production to Artemis; review ©  240.00/hr : '
and edil Opposition pleading and add more facts and .
arguments re: additional documents produced by client;
draft argument regarding insufficiency of Essington
affidavil per NRCP 56(e); revise and complete first drafl of
affidavit of atlorney Robert Wines; check all Exhibits
referenced and to be authenticated by Wines; Tevise

. Index of Exhibits; finalize drafl of Perks Affidavit based an
new evidence; read Opposilion pleading and edil exhibil
references; proof changes made by legal assistant to
Affidavits and Index of Exhibils.

5/26/2012 - GAK Begin work on cross motion for summary judgment; ) 1,464.00
prepare introduction and background slatement; analyze 240.00/hr
slatement of facls in opposition re: whal to be necessarily
included in slatement of facis for cross molion for
summary judgment; work on statement of facls in support
of argumenils for slatute of limitalions, declaralory relief,
and liability founded upon stalute.

5/27/2012 - GAK Conlinue work on cross Motion for Summary Judgment, 2,304.00
e e U e abslracling and summarizing relevant facts from 240.00/hr
opposilion pleading with appropriale exhibil relerences;
drall affirmalive arguments and points and aulhorilies re:
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Amy B. Hackell | . Page .4

Rale = Taxdl - _Amoint

expiration of sialule of limitations; failure lo slate a claim
for fraud; failure to state a claim for declaralory relief;
failure 1o state a claim for damages; read through first
draft of Motion for Summary Judgment and edit same.

autharities in " 1,824.00
: 240.00/hr

5/28/2012 -° GAK Review and edit arguments and points and

Motion for Summary Judgment: analysis re;

5/28/2012 - GAK Review and revise motion for summary judgment: -

conference

1,440.00
240.00/hr

upervise communication Wi o
. ..» about filing a composite of exhibits; review and revise
* opposition to motion for summary judgment.

- GAK Oversee preparalion of all exhibits; add additional 1,224.00
document references - - ' - 240.00/hr

to Index of Exhibits; make revisions to Perks affidavit and

submit via :

e-mail to Lee Perks; make changes to Wines affidavit and

submit via '

e-mail lo Roberl Wines; edit Opposition pleading and

conform argument

headings o argument headings in Motion for Summary

Judgment; meel

with Lee Perks; discuss

ey proof all edits made by legal assistant in

" Opposition pleading and Motion for Summary Judgment.

5/31/2012

GAK  Prepare Request for Production of Documents 1o Artemis 192.00
Exploration Company; revise joint case conference report. . 240.00/hr

GAK Review and respdnd to request far extension of lime la - 48.00
reply to Opposition. ) 240.00/hr

6/6/2012

- GAK Review requesled changes lo the joinl case conference : 96.00
report.’ 240.00/he

6/7/2012 GAK ’fravel lo office of Lee Perks and review HOA records, 600.00

240.00thr

6/11/2012

GAK  Organize documents for supplemental production of 192.00
documenits. ) _ 240.00/hr

6/13/2012

GAK Review and finalize the identification of the exhibils. 144.00
: : 240.00/hr

6/14/2012

‘GAK Drafl RLEHOA's Second Supplemental Produclion of 48.00
Documents Pursuanl to NRCP 16.1. 240.00/he
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Amy B. Hackett - Page 5
Rate Tax#t _—__ Amount
6/16/2012 - GAK Review Artemis Reply to RLEHOA's Opposition to Motion i 192.00
for Summary Judgment.. : 240.00/hr
. 6/26/2012 - GAK Conference regardin _ ' 120.00
_ Msend e-mail lo Mr. Wines. 240.00/hr
- GAK Review and analysis of. Artemis Opposition to RLEHOA's , 1,872.00
o nEMotion for-Summary Judgment; begin draft of arguments 240.00/br

ly Brief; telephone call to Lee Perks re:
EEERER, lelephone call lo Robert Wines re;

e T 6127120122 T GAK 240,00

'Héommuﬁicate with Travis Gerber to obtain 240.00/hr
extension of-time for Reply to Opposition to Motion for
Summary Judgment. :

- GAK Review e-mail from Robert Wines; prepare Affidavit of 2,064.00
Stephen Wright; prepare e-mail correspondence ta Bob ) 240.00/hr
" Wines; finalize Affidavil; continue work on arguments and
points and authorities for Reply brief lo Plaintiffs
Opposition. : .

6/28/2012 - GAK Continue work on Reply brief and complete first draft, 1,896.00
: including response to Mrs. Essinglons Affidavil submitied 240.00/hr
- in support of Reply and Opposition; review revised
Affidavit of Stephen Wright.
6/29/2012 - GAK Review Supplemental production of documents; formulate 1,704.00
. new exhibits; edit Reply brief to incorporale new exhibits 240.00/hr
and arguments re: same; edit Reply brief.

7/2/2012 - GAK Revisions to Reply Brief for motion for summary . -
judgment; review of exhibils regarding additional 240.00/hr
information to provide to court; review of commenits in
Uniform Common Interest Community Act lo incorporale
into brief supporting the position of the Association,

552.00

h evig _ 72.00

- KMA Legal researc '
r inps ¢ 240.00/hr

- GAK Review Reply brief filed by Artemis: review and make 192.00
edils to RLEHOA's Reply lo Artemis Opposition to 240.00/hr
‘RLEHOA's Motion for Summary Judgmenl.

- GAK glergffice conference re NIRRT 360.00
(RSN review changes made to RLEHOA's Reply 240.00/hr

. if; eiw documents produced by Arlemis.
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¥ {
Amy B. Hacketl - Page 6
Rale  Taxii Amount
7/3/12012 - GAK Finalize brief and all exhibits; prepare request for review Coe 288.00
. and send all to lhe court for filing and serve all on 240.00/hr
e genne, OPPOSING cotinsel, : '
T - BGAK L i e e et 600.00
paRis P ORI Hirange for supplemental 240.00/hr
production of documents and new exhibit in suppori of
-RLEHOA's MSJ; confirm and proof edits made 1o brief;
draft changes to stalute of limitations argument re: claims
- ieena.. . . being time barred by NRS 11.190(3)(a).
" 70612012 - GAK Draft Request for Oral Argument; letter to courl clerk ' 48.00
- #44 “renclosing same for filing. 240.00/hr '
' - GAK  Telephone conference with Bill Harmon re: /RN 144.00
_ . 240.00/hr
7/12/2012 - GAK Review Request for Review and provide same to client. 48.00
240.00/hr ' .
717/2012 - GAK  Telephone con e with Lee Perks re: JJNNICINSS" 48.00
i s SRR b 240.00/hr
7/26/12012 - GAK Review email with information about additional road work ' ' 1 44.00
that will be done this summer; follow up on judge's failure 240.00/hr :
to recuse herself; prepare supplement to reply with
additional information; provide supplement to 16.1
production of documents. .
- GAK Telephone call with Judge's law clerk to schedule 48.00 -
conference call re: Judge's former representation of 240.00/hr '
Artemis; relay available dales and times to counsel.
- GAK' Draft Fourth Supplemental Production of Documents: and 72.00
Supplemént to RLEHOA's Motion for Summary Judgment. 240.00/hr
713012012 - GAK Review email from Travis Gerber and the proposed letter 72.00
: ..1o Judge Porler; supervise sendi '

ng response; Return 240.00/br

- télephone call to. Mike Cecchi &

8/212012 - GAK Telephone call o Lee Perks, HOA President, re: Ay 48.00
u 240.00/hr

. .. -GAK Alempt call _to.”repare e-mail lo Lee Perks. ' 48.00
T T el T e T R 240.00/hry
8/7/2012 - GAK Prepare Affidavits of Michael Wayne Mason and Shelly 216.00
Renee Mason; prepare Second Supplemenl lo Exhibils lo 240.00/hr '

Motion for Summary Judgment.
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Amy B. Hacketl

8/7/2012 - GAK Prepare Affidavit In Support of request for attorneys fees

and costs.

8/20/2012 - GAK Return telephone call to Courl clerk; dratft letter {o client.

9/13/2012

. 912112012

10/8/2012

~10/10/2012

2/14/2013

2/1 5/2013 =

s gl s

2/20/2013

+.10/5/2012:-

."l'l".-’-.'."‘:-' ;.__-... - : -

- GAK Prepare cover sheet for filing original Affidavits of Michael
Wayne Mason and Shelly Renee Mason that were filed as
RLEHOA's Second Supplement to Exhibits to Motion for
Summary Judgment; finalize and send to Court for filing;

serve same.
r to clients informing —

GAK Review order setting hearing on motions for summary
judgment.

- GAK Prepare

1

1

GAK Review file stamped order setting hearing on motlons for
summary Judgment provide same ta client.

Telephone call Mr Perks; prepare for oral argumenl on
motions for summary Judgment

- GAK Prepare for oral argument: travel to Elko for hearin
_ meeting with Mr. Perks w

- GAK Partrclpate' m oral argument; travel to Reno from hearing.

GAK

t

GAK Draft Notice of Entry of Order Denying Plaintiff's Molion
for Summary Judgment. i

- GAK Review order denying plaintiffs motion for summary
: udment Telephone call client and counsel Bob Wines

ey draft notice of entry of order; review

hap er 38 provisions for timing of filing a motion for

atlorney's fees and cosls.

{ of the Board.

GAK Revrew Order Granlmg our Motion for Summary
Judgment.

GAK Prepare Natice of Enlry of Order Grantlng Mation for
Summary Judgment; draft Motion to Confirm Judgment
on Arbitration and Motion for Atlorney's Fees and Costs.

IFor professional services rendered

yide order lo Ms Hackell wrthm .
R Sy view and respond to email

2 AA000066

Page 7
Rale Ta)_r# Amount
72.00

240.00/hr
96.00

240.00/br
_ 72.00

240.00/hr
48.00

240.00/nr
48.00

240.00/hr ’

L. 48.00

240.00/hr
840.00

240.00/hr ) )

. 2,400.00

240.00/hr
2,400.00

240.00/hr
24.00

240.00/hr
240.00

240.00/hr
96.00

240.00/hr
144.00

240.00/hr
960.00

240.00/hr
216.60 ° $51,288.00



Amy B. Hackett

{

Additional Charges :

3/28/2012 -

3/31/2012

o 4iBl012 -

4/9/2012 -

4/30/2012 -

5/29/2012 -

5/30/2012 -

5/31/2012 -

6/1/2012 -
6/14/2012 -

6/30/2012 -

-T,_-.G,.-,

TG

" Fourth Judicial District Court - Filing Fee for Answer and
Counlerclaim
TG  UPS Shipping Charges
TG  Photocopy Charges

TG, . Postage Charges

UPSShlpplngCharges
TG UPS Shipping Charges (1/24/1 2)
;I'G Pﬁotocgpy Charges
TG. Postage Charges
TG UPS S..t;i.;;p.ing Charges ((')pposition & Motion to Elko).
TG - UPS Shipping Charges (Return of File-Stampeci Copies)
TG  Fourth Judicial District Court - Flllng Fee for Motion for
Summary Judgment
TG  Photocopy Charges
TG

Fax Charges.

TG Postagg Charges

TG  LexisNexis - Onliné Legal Research

TG  UPS Shipping Charges (JCCR to Court)
TG  Photaocopy Charges

—

Page 8
Qly/Price Tax#- Amount
1 198.00
198.00
1 15.42
15.42
115 © 23.00
0.20
T 3.40
3.40
1 - 11.00
11.00
1 15.08
15.08
47 .9.40
0.20
1 2.00
2.00
o1 18.71
18.71
1 13.84
13.84
1 200.00
200.00
1,179 235.80
0.20
2 0.60
0.30
1 9.80
9.80 - .
1 71.77
71.77 :
1 15.63
15.63
1,092 218.40
0.20
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6/30/2012 - TG  Postage Charges )
7M1/2012 - TG  LexisNexis - Online Legal Research
7/3/2012 - TG  UPS Shipping Charges
7/6/2012 - TG  UPS Shipping Charges
7/27/2012 - TG UPS Sﬁipping Charges - Filing with Court
7/31/2012 - TG  Photocopy Charges
- TG Postage Charges
8/13/2012 - TG UPS Shippipg Charges
8/31/2012 - TG  Photocopy Charges
- TG  Postage Charges
9/30/2012 - TG  Pholocopy Charges
10/10/2012 - TG Best Weste.rn - 10/10/12 Hearing
1119/2012 - TG | Pilol - Fuel for Travelilo 10/10/12 Hearing
2/20/2013 - TG Photocopy Charges
Tolalcosts

-@

Page 9
QlylPrice  Taxd! Amount
1 8.41
8.41
Cq 4.27
. 4.27 :
1 16.74
16.74
1 15.29
15.29
1 15.29
15.29 .
196 39.20
0.20
R 11.75
11.75
1 " 15.02
15.02 .
83 16.60
0.20
1 "5.00
5.00
2 ' 0.40
0.20
1 212.79
212.79
1 48.89
48.89
22 4.40
0.20
$1.475.90
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DEPT.NO. I |
WI3HAR 29 Pi 122 38

ELI0 CO DISTRICT COUR'

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE-STATE OFNEVEDA ... @~
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiffs,

Vvs. SUPPLEMENTAL AFFIDAVIT. OF GAYLE
A. KERN IN SUPPORT OF ATTORNEY’'S
RUBY LAKE ESTATES HOMEOWNER’S FE DES AND COSTS
ASSOCIATION AND DOES I-X,

Defendants. .
/

‘RUBY LAKE ESTATES HOMEOWNER’

ASSOCIATION
Counterclaimant,

VS.

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Counterdefendant.

STATE OF NEVADA )
: : §S.
COUNTY OF WASHOE )

1, Gayle A. Kern, being first duly sworm do hereby swear under penalty of perjury as follows:

1. I am the attorney representing Ruby Lake Estates Architectural Commitice, Ruby |
Lake Estates Homeowner’s Association, in the above-referenced matter.

2. I make this supplemental affidavil of my own personal knowledpe except as to those
maliers stated on information and belicf.

3. Additional fees in this matler from February 21,2013, through March 27, 201 3 are

$2,616.00, and additional costs from February 21, 2013, through March 27, 2013, in the amounl
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of $60.24, for a total additional amount of $2,676.24. A compilation of all supplemental fees and
costs is attached as Exhibit “1".

4, Redaction has been made of any privileged communications.

5. I have been in practice for over 28 years. I have a general civil praclice with an
emphasis on all types of housing associations including condominiums, town homes, landscape
maintenance, single family, master and sub associations and mobile lllome parks, as well as
litigation, bankruptcy and real property law. 1 curfe_ntly serve as counsel to over two hundred
associations throughout Northern Nevada. 1 provide all aspects of legal services upon request to
my associationg including interpretation of governing documents and applicable local, state and
federal laws; guidance and training to Boards of Directors in connection with running a non-profit
common-interest communit_y; developer transition; collection of delinquent assessx_nents;‘ filing and
responding tc; Intervention A:Eﬁdavits with the Nevada Real Estate Division; all forms of litigation
including Alternative Dispute Resolution, complaints in front of the Fair Housing Division of HUD,
Smaﬁ Claims Court; Justice Court, District Court, and the Nevada Supreme Court; and assistance
in collections, iicns and foreclosures.

6. Ilecture regularly for the Ombudsman’s office, theNevada Real EstateDlvxslon and
teach seminars on common-interest cornmumty law. 1 serve on the Community Association
Institute’s Legislative Action Committee, which participates in review and comment on legislation
affecting common-interest communities and regulations promulgated by the Ombudsman and
Nevéda Real Estate Division. I worked with the Real Estate Division in the development of the first
community manager exam and ] am approved by the Real Estate Division lo teach classes (o
community mana.gers and Board members. Iregularly attend CA1’s National Law Seminars to keep |
appraised of new developments in the industry, not only in Nevada, but throughout the country. |
also serve on the subcommittee for the Common Interest Communities for the Nevada State Bar
Real Estate section.

7. Thesupplemental fees and costs billed in this matier are reasonable and appropriate.
The additional time billed from February 21, 2013 through March 27, 2013, was 10.9 hours, with

an hourly rate of $240.00, totaling $2,616.00. Costs from February 21, 2013 through Mexfch 27,

2
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2013, are itemized in the amount of $60.24 for an additional amount totaling $2,676.24.

8. My hourly rale is reasonable given my experience praclicing law in general and my
experience in practicing in ﬂle.specialized area of common interest communities, in particular.
Despite my experience and expertise, my hourly rate is lower than rates }outincly charged by other
attorneys who practice‘in this arca and/or who do not have the same amount of éxperiencc that 1
have,

9. Based upon all of the above factors, these fees and costs are reasonable and
appropriate and should be awarded. |

DATED this 28" day of March, 2013.

SUBSCRIBED AND SWORN to before me

] i day of h, 2013. > TERESAA. GEARHART ..
this %} ay of March, s A%\ Nolary Publlc - State of Nevada
. YRap 75/ Appolntmant Recordsd [n Washoa County
Juap (. ahat— — F I R
NOTARY PUBLIC .
AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed in the above-entitled
case does not contain the social security number of any person.

DATED this 28" day of March, 2013.
KERN & ASSOCIATES, LTD.

0 K

GAYLE A\ KERN, ESQ.
NEVADABAR #1620

5421 Kietzke Lane, Suite 200
RENO, NEVADA 89511
Telephone: 775-324-5930

Fax: 775-324-6173

Email: gaylekern@kemltd.com
Attorneys for Ruby Lake Estates
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an cmployee of the law firm of Kern &
Associates, Ltd., and that on this day I served the foregoing document described as follows:

SUPPLEMENTAL AXFIDAVIT OF GAYLE A. KERN
IN SUPPORT OF ATTORNEY’S FEES AND COSTS

on the parties set forth below, at the addresses listed below by:
X Placing an original or true copy thereof in a sealed envelope place for collection ale '
mailing in the United States Mail, at Reno, Nevada, first class mail, poslage paid,
following ordinary business practices, addressed to:
Via facsimile transmission .
Via e-mail.
Personal delivery, upon: _
- Unitqd Parcel Service, Next Day Air, addressed to:
Travis Gerber, Esq.
Gerber Law Offices, LLP
491 4" Street
Elko, NV 89801
DATED this ’_%_MHay of March, 2013. -

TERESA A. GEARHART
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Gayle A. Kern, Lid.

5421 Kielzke Lane, Suile 200
Reno; Nevada 89511

March 28, 2013

In Reference To: Ruby Lake Eslates HOA adv. Artemnis Exploration Compahy

2/25/2013

_3/1 .5/2013
3/.20/2013
3/21/2013
3/25/2013

3/27/2013

Professional Services

GAK Revise and finalize motion for attorney's fees and cosls;
review and redacl privileged statements in the invoices and
billing information.

GAK Review and respond to email from Mr. Gerber re: his
opposition filing.

GAK  Review opposilion lo molion for atlorney's fees and cosls;
: request exlension of lime to respond to April 2.

GAK Work on Reply lo Opposilion to Molion for Confirmation of
Award and Attorney's Fees and Cosls.

GAK Review and revise Reply lo Opposilion.

- GAK Revise Reply to Oppaosilion to Malion for Summary
Judgmenl; drall and finalize supplemenial alfidavit; drafl and
finalize Supplemental Memorandum of Cosls.

For professional services rendered

Rale Tax# Amount
. 144.00

240.00/hr
48.00

240.00/hr
72.00

240.00/hr
48.00

240.00/hr
1,800.00

240.00/hr
. 192.00

240.00/hr
312.00

240.00/hr
10.90 $2,616.00
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Additional Charges :

Qly/Price Taxi# Amounl

; 2/28/2013 - TG  Pholocopy Charges- . : 209 41.80
0.20

- TG Poslage Charges ' 1 5.44
5.44

3/27/2013 - TG  Pholocopy Charges 65 ’ 13.00
: 0.20

Total costs ' . $60.24

~Ee.
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CASE NO. CV-C-12-175
DEPT. NO. 2

Affirmation: This document does
not contain the social security number
of ary person.

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN-AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY,
a Nevada Corporation,

Plaintiff,

Vs. AFFIDAVIT OF GAYLE A. KERN, ESQ.

, IN SUPPORT OF MOTION FOR
RUBY LAKE ESTATES HOMEOWNER’S ATTORNEY'’S FEES AND COSTS

ASSOCIATION, et al., and DOES I-X,

Defendants.

STATE OF NEVADA )
COUNTY OF WASHOE 3:83'

I, Gayle A. Kemn, Esq., being first duly sworn do hereb).l swear under penalty of perjury as
follows:

1. I am attorney licensed to practice before all courts 6f the State of Nevada, and one
of the atto.rneys of record for Defendant Ruby Lake Estates Homeowner’s Association (the
“Association’;) in the above-reférenced matter.

2. I make this affidavit of my own personal knowledge except as to those matters
stated on information and belief. I am familiar with the Court’s June 6, 2013 award of attorney’s
fees and costs to the Association in the total amount of $82,250.81 and based upon my prior

affidavits submitted in support thereof. I have also reviewed and approved the invoices in this

matter since that date.
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3. Sincé the June 6, 2013 award of attorney’s fees and costs, additional fees and costs
have been incurred by the Association in connection with Plaintiff Artemis Exploration
Company’s (“Artemis’s”) declaratory relief claim and the parties’ efforts to obtain entry of Final
Judgment consistent with the Court’s orders throughout the litigation. The additional amount of
fees through March 18, 2018 fees is calculated to be $32,101.00 and costs through March 18, 2018
in the amount 0f $1,336.33, fora total, additional of amount 0f $33,437.33. A compilation of these
additic;nal fees and costs is e;ttached as Exhibit “A” to this affidavit. Substantial effort has been
undertaken to exclude fees and costs specifically incurred to prosécute the Association’s now
dismissed Counterclaims and Cross-Claim, including any feesl incurred fo; brieﬁhg on the
Counterclaims and Crossclaims. Substaptial effort has also been made to identify time spent
preparing for, traveling to Elko, and attending hearings on the cross motions for summary
judgment on the Counterclaims as well as on Artemis’s motions for relief from judgment,
reconsideration, and/or for leave to file supplement briefs with respect to the Court’s f‘cbruary

2013 Orders. As to those identified time entries, only 1/2 of the fees incurred was included in the

calculation.
4. Redaction has been made of any privileged communications.
S. I have been a practicing attorney in the State of Nevada for approximately thirty-

two (32) years, and have been licensed to practice in the State of Califo.rnia for twenty-nine (29)
years.

6. I have a civil practice with an emphasis on all types of housing associations
including condominiums, town homes, landscape maintenance, single family, master and sub
associations and mobile home parks, as well as litigation, bankruptcy and real property law.

7. I currently serve as counsel to over two hundred (200) associations throughout

Northern Nevada. I provide all aspects of legal services upon request to my associations including
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interpretation of governing documents and applicable local, state and federal laws; guidance and
training to Boards of Directors in connection with running a non-profit common-interest
community; developer transition; collection of delinquent assessments; filing and responding to
Intervention Affidavits with the Nevada Real Estate Division; all forms of litigation including
Alternative bispute Resolution, complaints in front of the Fair Housing Division of HUD, Small
Claims Court,.Justice Court, District Court, and the Nevada Supreme Court; and assistance in
collections, liens and foreclosures.

8. [ lecture regularly for the Ombudsman’s office, the Nevada Real Estate Division,
and teach seminars on common-interest community law. |

9. I serve on the Community Association Institute’s Legislative Action Committee,
which participates in review and comment on legislation affecting common-interest communities
and regulations promulgated by the .Oml')udsman and Nevada Real Estate Divfsion.

10.  In September 2015 I was inducted as a fellow in the Community Association
Institute’s College of Community As.sociation Lawyers. -

11. I regularly attend CAI’s National Law Seminars to keep appraised of new
developments in the industry, not only in Nevada, but throughout the country, and I also serve on
the subcommittee for the Common Interest Communities for the Nevada State.Bar Real Estate
section.

12. I worked with the Real Estate Division in the development of the ﬁrst community
manager exam, and I am approved by the Real Estate Division to teach classes to community
managers and Board members.

13, The fees and costs billed in this matter are reasonable and appropriate. The total
additional time billed from June 6, 2013 through March 18, 2018 described above and as set forth

herein and Exhibit “A” is calculated to be 133.75 hours, at an hourly rate of $240.00, totaling
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$32,101.00. A;dditional costs through March 18, 2018, itemized in the accompanying
Memorandum of Costs, are in the amount of $1 ,336.33, for additilonal fees and costs due and owing
of $33,437.33 This amount plus the $82,250.81 originally awarded by the Court on June 6, 2013,
and which award should also be reinstated, brings the total amount of fees and costs to
$115,688.14 as of March 18, 2018.

14. The hourly rate of my firm is reasonable given my experience practicing law in
general and my experience in practicing in the specialized area of common interest communities:

Despite my experience and expertise, my firm’s hourly rate is lower than rates routinely charged

|| by other attorneys who practice in this area and/or who do not have the same amount of experience|

that I have.
15.  Based upon all of the above facths, these fees and costs are reasonable, appropriate

a_nd should be awarded.

DATED this 19" day of March 2018.

GAYL

SUBSCRIBED AND SWORN to before me

this- 19" day of March 2018 by Gayle A. Kern.

/%/W/ 75

NOTARY PUBLIC

GHRISTINEA LAMIA
Notary P ublic
State of Nevada
Appt. No, 13-8761-2
My Appt. Exp!m Fobmarv1 2021
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In Reference_To: Ruby Lake Estates HOA adv. Artemis Exploration Company *

* Professional Services

6/25/,'éO13 - GAK Review Notice of No Trartscnpt draft letter to Gerber

“6/27/2013

6/28/2013

71212013
7/11/2013

7/17/2013

GAK Review and respond to

pursuant to Rule 9; review Docketing Statement; obtain
copy of amended order i lncreasmg award of attorney s
fees and costs.

GAK Prepare letter to Travis Gerber demanding lncreased

Supersedeas Bond based on Judgment entered on June
6, 2013, and disappointment that he will not discuss
settlement.

GAK Prepare Notice of Entry of Order Granting Defendant's

Motion for Confirmation of Judgment on an Arbitration
Award and Award of Attorney's Fees and Cosls; prepare
Notice of Entry of Judgment on an Arbitration Award and
Award of Altorney's Fees and Costs. -

GAK Review and respond to email fro

communication from Travis Gerber

GAK Review notice of filing supplemental supersedeas bond;

review supplement lo docketing stalement; provide copies
to client.

—— Rate

240.00/hr

Tax#

240.00/hr

240.00/hr

240.00/hr
240.00/hr
240.00/hr

240.00/hr

—__ Amount

240.00 -

96.00

48.00

48.00

' 168.00

48.00

96.00

Artemis Explﬁaworﬁﬁrﬁg)ﬂn



7/23/2013 -

9/9/2013 -

107712013 -

1 0/9/201_3 -

10/11/2013 -

10/14/2013 -

10/30/2013 -

-11/14/2013 -

11/17/12013 -

11/18/2013 -

11/19/2013 -

GAK

GAK

GAK

GAK

GAK

GAK

.GAK

GAK

GAK

KMA

KMA

KMA E

Review and respond to email from clien't about

A LT N

Draft Updated Nolice of Pending Litigation as required by
Nevada law.

Review email from| 4 regarding séttlément;
follow up with Mr. Gerber re: previous selllement
discussions.

Review order of court r ding a eal; supervise

e

Telephone call from Traws Gerber re: status of matter;
discussion of order by the Supreme Court and appendix;
raised issue of settlement. :

Review email from Travis Gerber as to his view of the
Supreme Court order and begin analysis of response.

Telephone call from Travis Gerber and long conference
about further action and-his client's refusal fo discuss
setlement at all, ) : )

Review email from Mr. Gérfner re: notice of withdrawal of

- appeal in response to court's order; draft response as to

its acceptability .and acknowledgment that we will be
proceeding in the district court to obtain complete
resolution to all remaining claims. -

Review and respond to email fro

Initial review and evaluation of pleadings, motion to
confirm arbitration award, judgment confirming arbitration
award and inclusion of additional fees and costs upon
request

Review cross motions for summary judgment as to validity

of association, court's order granting associations motion

for summary judgment: evaluale necessity of
AL

Rate  Taxt ___ Amount

48.00
240.00/h¢
72.00
240.00/hr
- NO CHARGE
240.00/hr '
120.00
240.00/hr
' 72.00
240.00/hr D
o 144.00
240.00/hr
' " 144.00
240.00/hr :
; 144.00
240.00/hr
48.00 .
240.00¢hr ~
144.00
240.00/hr
360.00
240.00/hr

Artemis Expgam(ﬁm‘goz



12/2/2013 -

12/17/2013 -

12/19/2013 -

127202013 - KA

12/28/2013 -

1/2/2014 -

1/3/2014 -

GAK

KMA

KMA

KA

KMA

KMA

._Rate Tax#

Review motions for reconsideration and motion for ;
" summary judgment; Telephone call Travis Gerber re: 240.00/hr
extension to respond; draft confirming email.

Initial review of Artemis Motion for Relief from Judgement :
and Motion for Summary Judgment; telephone call to 240.00/hr
counsel's office re: opposition date; review local rules re: :

s STAY

review and evaluate

supplement of

email to Artemis counsel

re: date for filing of opposition.

Further evaluation of motion for relief from judgment or ) :

order under NRCP 60(b) due to alleged error in - . '240.00/hr ¢
. confirming arbitration award from "non-binding :

arbitration”; reevaluate Supreme Court order re: same

and in applicability of statutory provisions for confirmation

of awards of non-binding arbitration with subsequent

district court action; research and review Chapter 38

provisions re: applicability of statutes on confirmation of

arbitration award at district court level. :

192.00

H gy

Continued work on draft opposition to motion for relief and —288.00

motion for summary judgment, draft of undisputed facts. 240.00/hr " ad
. 7?(000'—

Continued preparation of draft opposition to motion to set 426660

aside and motion for summary judgment; revise 240.00/hr
ments in relatiorERmgg TR -

=i evaluale fFER

Artemis EXP?WAWUU@QPM



{ review procedural
ry of judgment following . :
order granting summary jud _

e e

el }-‘4 (538

11712014 - KMA

00
_ £ 16E~
1/8/2014 - GAK Review and revise opposullon to motion for relief from 336.08
judgment and lo summary jud 240.00/hr -
e and analyzel ot ,.—)({0@
- ~486:00
240.00/hr

Arlemis EXPQam%'UUE%(BO4



for Summary Judgment and provide revisions to afﬁdavits
that will be filed in support of the opposition to the
motions. '

1/9/2014 - KMA Additional revisions to Opposition, Affidavits, proposed
' Judgment, in preparation for filing with the Court; final
citation check of authorities, minor revision ited
_authorities; finaizedo ppasitions

- GAK Review proposed Stipulation; telephone call with Mr.
; Gerber; execute documents for Opposition. ;
- CAL Finalize Second Supplemental Memorandum of Costs
and Opposition to Artemis Exploration Company's Motion
or Relie m_Judament or Order (NRCP 60(b ‘

opposing counsel.

1/10/2014

- GAK Return telephone call to Travis Gerber.
1/13/2014 - KMA
- CAL
5
24 et .\ . -/J.
1/14/2014 - GAK Telephone call from Travis Gerber re: pleadings and
documents on file.
1/15/2014 - KMA

In overnight package with pleadings; email copies of all to -

Rate  Tax# Amount
py . 82
#Z00=
-6006-60
240.00/hr
168.00
240.00/hr
88.00
140.00/hr C
. _ 48.00
* 240.00/hr

48.00

240.00/hr

Artemis Exp?aRA(UW@(g@OS



Rate Taxi# Amount

$aq.6¢

3/6/2014 - KMA Several telephone calls with Judicial Executive Assistant ~48.00,
(Stefanie Pattani) for Judge Kacin in Elko County to . 240.00/hr
coordinate a date and time for‘ '
hearings. C _ﬁ 1200
© 3/7/2014 - KMA Review message from judge's chambers re: oral o —2400
argument required by court, provide date re: same. : 240.00/hr -
3/10/2014 - KMA Receive and re\}iew Order Sétting Hearing from the Court; 4300
' email client a copy of same to advise of the hearing on 240.00/hr _ﬁ {d.00

May 28, 2014.

3/17/2014 - KMA -

3/27/2014 - KMA Telephone conference with [N to confirmilill :
. mthe May 28, 2014 hearing in Elko on 240.00/hr
e counter Viotions for Summary Judgment.

3/28/2014 - KMA - :
5/26/2014 - KMA Review and evaluate prior briefing of first motion for ~ . : 8800 .
. summary judgment, court orders granting Ruby Lakes 240.00/hr ' \'ﬁ’ 4 14
MSJ, subsequent judgment fees and costs award, } ) . 200~
supreme court érder to show cause; begin preparation for
oral argument in Elko on Artemis motion for relief under
" Rule 60(b), counter motions for summary judgment on
Rule Lakes' counterclaims. :

5/27/2014 - KMA Continued preparation for oral argument on motion for-. +=566-60
' relief from judgment, and counter motions for summary 240.00/hr A 00
judgment; telephone conference with local counsel Bob ﬁ -—rgd -

outline for oral argument, exnib } : »ﬁ @Od’g
- KMA  Prepare oral argument binders for hearing on May 28, . 126:00
2014, including pleadings, rules, exhibits, research, elc. 240.00/hr
5/28/2014 - KMA Compleled preparation for oral argument on motion for $7126.00 5
: relief and counter motions for summary judgment; travel . 240.00/hr #. ¢ (00 ~
to Elko to Reno and back for oral argument; conference & l,
with S -

Artemis Exp?amtamtgefos



. . ' d Rate Taxit Amount
m attended oral arg;umqnt'before
udge Kacin in Elko. .

6/29/2014 - KMA Telephone conference wif

w0 -245.00
240.00hr - \%{ d@og

4400

240.00/hr $ ad
(1 q‘; -

6/3/2014 - KMA Review proposed order for release of costs bond from
opposing counsel; preparation of status email t

and on motion for relief an

counter motions for summary judgment; revise and

finalize status report.

6/17/2014 - KMA Receive and review conformed Order Releasing Cost . : 24.00
: Bond & Suiersedeas Bonds from the Coud;h' 240.00/hr
8/12/2014 = KMA Status update and review information from court clerk re: ' 24.00

potential decision from court, still ‘under submission and 240.00/hr
pending. = - : .

12/8/2014 - KMA Exchange emails with re: status ) 24.00
SR _ 240.00/hr - :
112012015 - GAK _Review Second Request for Review filed by the Plaintiff; . 48.00

e, 0000

3/27/2015 - KMA Review information from Judge Kacin assistant as to time 72.00

line for written decision on motions; email to 240.00/hr
4/20/2015 - KMA Review and evaluate order granting motion for relief; +408:00-
reevaluate arliculated basis in order re: relief under _ 240.00/hr ! : 00

60(b)(4) judgment void for lack of subject matter
jurisdiction; reevajuateld

slalus

Arlemis Explmew@é}Sﬂ



5/19/2015 - KMA

KMA

KMA

'y (, .
ERAIE ,')
T 't'lu 5

KMA

KMA

Initial review and evaluation of Motion for Reconsideration
of court’s prior order granting summary judgment in favor
of Association and Motion for Leave {o file supplement to
on molion for summary Judment on remamln
counterclaxms evalulate

Rate

240.00/hr

240.00/hr

240.00/hr

Arlemis ExplQameg@OB




6/21/2015 -

6/22/2015 -

6/23/2015 -

6/25/2015 -

6/26/2015 -

6/29/2015 -

KMA

KMA

KMA

KMA

KMA §

oppslton thereto lnqmry as to status of §

oppaositions to  motions for reconsideration and leave to
file supplemental brief.

Continued draft of opposition to motion for leave to
supplemenl bnef ing and mollon for reconsideration;

further

revisions to oppositions.

Further rev15|ons fo opposmons to motion for
supplemental

Telephone conference with Artemnis counsel office re:

. date of reply; email re: same and requesting email copy

of filed reply

latest motions filed by Artemis, association

Rate Tax# Amount

816.00
240.00/hr
528.00
240.00/hr '
: 48.00
240.00/hr

360.00

240.00/hr

312.00
240.00/hr

Arlemis Expﬁraﬂ%\ﬁ)ﬁﬁngeyog



6/30/2015 -

71112015 -

§/21/2015 - KMA Review and evaluate order from Judge Kacin re: jr)inder

9/28/2015

of parties to declaratory relief counterclaim and
declaratory relief complaint; status update re: further
proceedings, potential letter to all owners with
disclaimer/opt in/opt out forms.

- KMA Reevaluate order re: joinder of necessary pariies; draft of

status emalllrepo i

3! 43
status and necessrly of dlscusswn re; same, revise draft
letter to all owners re: courl's joinder, acceptance of
serv:ce of order elc; revrse acceptance of service forms;

lelephone conference wit
re: order

== follow up email to

=G

Taxit

Amount

Rale

240.00/hr

.240.00/hr -

120.00

696.00

Artemis Ex”ﬁ'ﬂﬁﬁ'ﬁ@@"fm



&

o

review Rule 20

8/29/2015 - GAK Review and revise proposed documentation to send to
membership.

ST
Lo

- KMA Conference wit joinder order, further
‘proceedings in relation thereto; telephone conference with
i Riervesd. same, 3

review itemization as {o functions carrie by
Association and assessments for same; draft of proposed
declaration for owner review; drait of letter to owners re:
same; revisions to declaration and letter, and finalized

draft of same for review.

9/30/2015 - 'KMA Final revisions to proposed letter and declaration: email to
10/1/2015 - KMA Review email from Lee Perks re
review Chapter 116 provisions re
requirements; response email
10/5/20156 - KMA Follow up email toff status of draft letter and
proposed declaration to owners. :
10/6/2015 - KMA in response (o status -

g status. .

10/7/2015 - KMA . status; meeting with

proceedings going
forward to comply with court’s joinder order; begin
revisions : email opposing
counsel re: suggested conterence time; telephone
conference with Ms. Kern, opposing counsel re: joinder
order, proposals for compliance with same, procedural
issues, potential stipulation to amend complaint, answer,
counterclaim and cross claim, provisions of stipulations
re: not changes to prior rulings, procedural status of

i olential telephone confernce with court; email to
2 re: follow up discussions.

- GAK Conference call with the Gerber Law Firm regarding the
court's order

10/8/2015 - KMA Conference wilh 5o
R e of stipulation to file amended

FA RN
i3 @ni?:é-.-i‘ﬁk\

Rate Taxit Amount
- 144.00

240.00/hr
408.00

. 240.00/hr
: - 72.00
240.00/hr ’
= 96.00

240.00/hr
. . 24.00

240.00/hr
. 24.00
240.00/hr '
: 648.00

240.00/hr
300.00

240.00/hr
240.00

240.00/hr

Arlemis Expléramcdrbnﬁwé@(ﬁﬂ



10/9/2015

10/20/2015

10/22/2015

" 11/4/2015

11/5/2015

111612015

- 1117/2015

11/9/2015

11/12/2015

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

and final judgment as lo.declaration Ruby
Lakes as 116 association and award of attorney's fees
and costs.

Review owner roster and amend caption lo include
owners as defendants and cross defendants.

Email to. Artemls counsel re: status of proposed stipulation
for joinder as discussed in telephone conference; follow
up email tog 5 re; same. '

Review and exchange emails to Travis Gerber re:
amended caption, amended complaint, draft joint letter,
proposed stipulation and order; email to Gerber re:
amended caption; initial review proposed letter. .

Review draft of joint letter to lot owners; revisions to same.

Review proposed amended complaint; revise prior answer
and counterclaim as amended answer, counterclaim, and
cross claim as to.declaratory relief claim; review email
from Lee Perks re: status and response thereto; . .
additional revisions to draft letter to owners and finalized
draft of amended answer, counterclaim and cross claim;
email to Lee Perks re; same and forthcoming stipulation
for review; continued work on draft stipulation.

Review chronology of case, pleadings, and draft
Stipulation to Amend Pleadings and Join Parties Pursuant
to Court's Order re: Joinder filed September 11, 2015;
redraft and revise same, additional language re: no
abrogation, nullification, etc. of rulings o dale including

order granting summary judgment in favor of Association.

Confirm referenced pleading and order dates for inclusion
in proposed stipulation; revise and finalize same for

forwarding to AR

Review and exchange emails with Lee Perks re:
slipulation, limeframe for same and sending out of joint
lelter; email tlo Arlemis counsel re: same, potenlial
telephone conference with judge on stipulation.

Rate _ Tax#
120.00
240.00/hr - '

' 96.00

240.00/hr
168.00

240.00/hr
120.00.

240.00/hr
336.00

240.00/hr
240.00

240.00/hr
" 336.00

240.00/hr
_ 144.00

240.00/hr
72.00
240.00/hr -

Artemis Exp ram%ﬁpﬁrﬁ@§1 2



11/19/2015

11/23/2015

11/24/2015

- 12/3/2015 -

12/8/2015

12/15/2015

12/16/2015

1211712015

12/18/2015
12/21/2015

11412016

GAK
KA

KMA

KMA

KMA®

KMA

KMA

KMA

KMA

KMA

IKMA

Review and revise proposed letter to owners.

Emall from Artemis counsel re: status of joint letter and
shpulatlon response email re: same.

Revise proposed stipulation and order re: language as to
issue re: Ruby Lake Estates as Chapter 116 common
interest community consistent with joint letter to owners;
email to Artemis counsel with proposed SAQ and letter;
review and respond to emails re: same; revise joint letter
to include Artemis will be appealing fi nal judgment to
Supreme Court; follow up email re: same.

Review email from Travis Gerber re: SAQ, evaluate
suggested changes thereto.

Reevalute proposed language from Artemis counsel re:
language of stipulation, questions as to draft amended-
answer, exhibits to amended complaint...

Exchange emails with Artemis counsel re: status;
reevaluate requested revisions and; revise SAO re:
specific identification of orders and initial revision to draft
‘Answer to First Amended.Complaint re: exhibits;-email to
Gerbers re: same, forthcoming revised Answer

Review and compare: orlglnal complaint, proposed first
amended complaint, and exhibit references; revise
proposed answer to.First Amended Complaint, include
response/reference as to exhibits; finalize same for
forwarding to opposing counsel in conjunction with
Stipulation to Amend in compliance with Joinder Order;
follow up email to opposing counsel re: revisions,
comments theretlo.

Review and evaluate response email from Artemis
counsel re: language of stipulation as over inclusive re:
filing of First Amended Complaint and Amended Answer.

Review follow up email from Aremis counsel; reevaluate
SAO language; further revisions to language re:
pleadings, amendments, compliance with Joinder Order;
email to Artemis counsel re: same.

Review email from Arlemis counsel re: slipulalion, selling
up of phone conference with judge.

Rate

Taxit Amount
: 120.00
240.00/hr
: 48.00
240.00/hr
’ 216.00
240.00/hr
48.00 -
240.00/hr
72.00
240.00/hr
240.00
-240.00/hr
336.00
240.00/hr
48.00
240.00/hr,
96.00
240.00/hr
240.00
240.00/hr
24.00
240.00/hr

Arlemis Explﬂfx}&ﬁ(‘ﬁmﬁ)@%} 3



1/6/2016

11212016 -

1/14/2016

1/15/2016 -

1/19/2016 -

1/29/2016 -
2152016 -

2/16/2016

2/17/2016 -

3/112016

3/4/2016 -

Stipulation and Order lo join
partres; email to Artemis counsel re: same.

KMA

Review email from Gerber re: submission of SAO to court
and request for telephone conference.

KMA

e per proposed Amended Answer;
~ email to Artemis counsel re: same and copy of corrected
caption, inquiry as to status of SAO and attempts to set
up telephone conference with Courl; response email;
revise SAQ with correcled caption, email to Artemis
counsel re: same; forward original amended
._corrected caption to counsel for submission;

KMA

KMA Telephone conference with court clerk and Artemis
counsel to schedule phone conference on stipulation and
order to comply with joinder order of other property

owner S.

KMA

KMA Telephone conference with Judge Kacin and Arternis
counsel re: the proposed SAO for compliance with joinder
order

Review emails from Ariemis counsel and signed
stipulation and order re: joinder; response email
coordinating filing of amended pleadings, service, and
letter to owners.

KMA

Exchange further emails with Artemis counsel re:
coordination of filing amended pleadings, service, letlers
to owners.

KMA

KMA
of service from Artemis counsel for sending out of joint
lelter to owners along wilh amended complainl; answer,
counterclaim, and cross claim per court's joinder order.

KMA

for mai lng email counsel.

Initial review letler, packel, summonses, and acceplances-

Rate  Tax! Amount
‘ 72.00
240.00/hr
. 24.00
240.00/hr '
336.00
240.00/hr
: 72.00
. 240.00/hr
© 48.00
240.00/hr
. 24.00
240.00/hr '
. 192.00
240.00/hr .
72.00
240.00/hr
. 24.00
240.00/hr
72.00
240.00/hr
96.00
240.00/hr

Arlemis Expgam%m@qgm



3/4/12016 -~

" 31712016

-3/8/2016

- 3/M11/2016

3/17/2016 -

312412016~ -

4/1/2016 -

4/4/2016 -

KMA

KMA

KMA

KMA

KMA

KMA

KMA

KMA

" status reporiEs

Bgview, approve, finalize email to Artemis counsel re:
joint lgatter to owners, filing of amended pleadings, and re:
pack_ages to send to owners requesting acceptance of
service. <o

Emails with . further coordinate details re:
preparing joint letter for mailing to owners., :

Finalized answer to first amended complaint, send for

- filing with court, review owner roster'and coordinate

addresses on joint letter to same; telephone conference
with Lee Perks re: status, judge sign off on SAO but with
changes, potential timeline for packets to go out to
owners, owners who might participate vs. those who will
not, potential further briefing on Ruby Lake pending MSJ’
on counterclaim for declaratory relief depending on
participation of other owners:. . .

'Che'ck status of filing of First Amended Complaint, status

of mailing and filing of answer to same; preparation-of .
&2 revise and finalize.

Review prior transmittal to court and status update.from
court clerk on filing of answer to First Amended .
Complaint, mailing, and anticipated receipt of same for-
completion of packages to property owners.

Review documents and organize packets to send to
homeowners; review Acceptances of Service and
evaluate issues as to same, necessity to include service
of Answer and Cross claim; telephone conference with
Zach Gerber requesting inclusion of same in Acceptances
of Service.

Review slatus of mailings to all property owners; confirm
list of owners in caption; telephone conferences withEas)
R

; amend caption for SAO to
file second amended complaint with new owners
identified, answer to second amended complaint;
telephone conference with Zach Gerber re: same, follow
up email; additional telephone conference with Zach
Gerber re: stipulation to amend; follow up email re: same;
prepare SAO to amend o include four additional owners;
exchange addilional emails re: amended captions on
summonses and acceptances.

Exchange further emails with Artemis counsel re; SAO to
amend caplion, logislics for same, for filing second
amended Complaint, answer lo same, and mailing to
property owners.

__ Rate Tadt __ Amount,

48.00
240.00/hr :
1 72.00
240.00/hr
192.00
240.00/hr
312.00
240.00/hr .
NO CHARGE
240.00/hr R
; 192.00
240.00/hr
408.00
240.00/hr
168.00 .
240.00/hr

Arlemis Expﬁr%@ﬁﬁwg@1 5



4/4/2016 -

4/5/2016

4/15/2016 -

4/20/2016

. 4/25/2016

4/26/2016

4/27/2016 -
4/29/2016 -

5/10/2016 -

. KMA

KMA

KMA Finalize SAQ, emails re: same; revise caption for answer -

to second amended complaint, etc., double check against
answer to first amended complaint..

KMA  Exchange emails with Zach Gerber re: status of SAO to .
file with corrected captions; letter to Mr. Gerber re: same,
filing of amended pleadings with corrected captions,
forwarding of same with amended summonses and
acceptances, completion of mailings to property owners.

KMA  Email from Zach Gerber re: sign off by judge on SAQ for
amended complaint, answer, etc., mailing of packet to us;
response email re: same. . :

PRI ey

KMA _Status emails to SRk re B
Pt nsel re: same.-
KMA  Telephone conference with property owner Michael
Gowen re: mailings re: amended complaint, answer and
cross claim, status of lawsuit, general background of
lawsuit, option to accept service, option to participate in
suit, option to consult with own counsel, divorce from wife
and she's no longer record owner; exchange emails with

SR emails with
Zach Gerber re: status of acceptances of service,
scheduling of telephone conference; double check
mailing for owner Bill Noble; telephone conference with
owner Shelly Mason.

KMA  Telephone conference with owner Beverly Patterson re:
service of amended complaint, answer and crossclaim,
‘summons, acceptance of same, slatus of case. court’s
joinder order, and further proceedings towards final
judgment. :

KMA Telephone conference wilh Zach and Travis Gerber re:
stalus of acceplances of service, acceptances received,
second try to oblain acceptances for remaining lot
owners, Answer to be filed by Nobles, but no further
briefing, request for email confirmation as lo same in
order to keep motions submiited, confirm addresses and
phone numbers for follow up; email to

3 VENSE,

A ASTIAB T YTl

) ; review proposed
follow up lelter lorwarded by Travis Gerber; revisions (o
same, and addilional email to Travis and Zach Gerber re:

Rate Tax# Amount
NO CHARGE
240.00/hr
144.00
240.00/hr
: 24.00
240.00/hr
) 120.00
240.00/hr
144.00
240.00/hr -
NO CHARGE
240.00/kr - -
216.00
240.00/hr
120.00
240.00/hr :
504.00
240.00/hr

Arlemis EXpQ""‘ﬁ(’A‘E‘)UB’U@"Pm



511212016

5/16/2016

5/18/2016

" 5/23/2016

5/31/2016 -

6/1/2016

6/6/2016

6/8/2016

6/9/2016

.-

finalizing letter; review response emai e and
additional changes; review il f and
e

KMA Review answer to Counterclaim (per follow up with
Joinder Order); review emails confirming receipt of
acceptance of service by Dennis Cunningham.

KMA Exchange -emails with Artemis counsel's office re: ongoing
status of receipt of acceptances of service; emails with
Lee Perks re: updated phone numbers.

KMA Review answer filed by Harold and Mary Wyall; email
Artemis counsel re; status of acceplances, any other filed
answers, request confirmation in writing no further

- briefing; follow up email S, review response
from Artemis counsel re: remaining owners to obtain |
acceptance or service; response email as to same, verify
filing of answer anly on behalf of Wyatts.

KMA  Initial review and evaluate of requests for production and
interrogatories re; road maintenance, other maintenance,
common expense; emalil re: owners left to receive

- acceptances vs. attermpt service.
KMA re: new discovery.
g time -

Telephone conference with

f

=
SUEAL TS A .
new discovery requests, reasons therefore, timeline,
status of service on owners; follow up email.

KMA  Review certificate of service from cour re: letter sent in by
owners Phil and Dorothy Frank; review status emails re:
additional acceptances and/or personal service on
remaining owners.

KMA

T
e

KMA

unsel re: lack of
updaled address for owner Dibona; review email re:
same; preparalion of requesl for updated address for-
Dibona USPS. :

KMA  Atlempts to reach lasl owners re: acceptances of service,
slatus of suit.

i e P AT TR sy 17 2 Lt
telephone conference with Artemis counsel re:

Rate

240.00/hr

240.00/hr

240.00/hr

240.00/hr

" 240.00/hr

240.00/hr

240.00/hr

240.00/hr

240.00/hr

Taxit

Amount

"48.00
72.00

1568.00

96.00

240.00

48.00

96.00

168.00

72.00

Arlemis Explzam%mgsﬁ



6/10/2016 - KMA

6/16/2016 - CAL

" 6/20/2016

7/12/2016

7113/2016

- 715/2016

712512016
7/26/2016

7/2712016

7/28/2016

KMA

KMA En

-KMA

KMA

KMA

KMA

KMA

KMA

IKMA

Email from Gerbers re: additional efforts to track down the
Dibonas; response email re: same, potenlial need to
serve by publication, and calls to owners Gowan and
Teitlebaum. .

Receive and review email from attorney Gerber regarding -

stalus of homeowners that have still not returned the
Acceptance of Service ("AOS") Dibonas, Cecchi and
Teitlebaum; receive and review email from attorney
Gerber advising that Michael Gowan had signed and
returned the AOS and that Mary Gowan is due to come -
into the office to sign her AOS; telephone call from Beth
Teitlebaum to advise that she is signing the AOS today
and mail back before she leaves the couniry; email to
attorney Gerber to update on telephone conversation with
Ms. Teitlebaum and that the Postmaster search came -

back with no new information.

Status conferencef jre: service on homeowners,

compare prior list to determi

r: request for additional time, status of defaults, new

- property owneér.

Additional emails with Artemis co nsel re: extension on

include new owner; follow up email
acceplance as to owner Cecchi.

Follow up emaitggs re: status of acceptance of
service by Mr. and Mrs. Cecchi.

Exhcange emails re: personal service on Cecchis.

Emails with Artemis counsel re: stalus, coordinate
personal service on Cecchis.

ne remaining owners to serve.

Rale Taxt#" Amount
48.00
240.00/hr
120,00
240.00/hr
. ) 72.00 -
240.00/hr
72.00 .
240.00/hr
. 48,00
240.00/hr - )
72.00°
240.00/hr
24.00
240.00/hr
NO CHARGE
240.00/hr ’
432.00
240.00/hr
24.00
240.00/hr
72.00
240.00/hr

Arlemis ExplzaMmﬁnﬁ)@ga



8/4/2016 -

8/8/2016 -

8/11/2016

1

9/2/2016

9/6/2016

9/16/2016

" 9/19/2016

10/4/2016

10/5/2016 -

- 10/6/2016 -

10/7/2016 -

10/20/2016 -

10/21/2016 -

KMA  Email to Arlemis counsel re: additional lime on discovery
requests. T ' _ .

pdate on personal service of Cecchis; meeting

KMA
- B sERigad re: documents for discovery requests.

KMA Review affidavits of service on Cecchis; follow up email
re: filing of same.

B

KMA 3 eview eail from

KMA Review email from Artemis counsel re: slatus,of.filed
acceptances of service, timeline for filing defaults, SAO to
. remove McGowan from caption due to quitclaim, and add
- New owner; response email re: same. -

KMA Review and revise proposed stipulatioris on entry of
défault, add new owner as parly, dismiss Mary Ann -
McGowan due to sale of interest in property; draft email to
-Artemis.counsel re: same. ) : '

"KMA Email to-Zach Gerber re: SAO and applicétion for entry of

default. -

KMA  Review email from Zach Gerber re: status of def_auits.:

KMA Exchang.e emails with Zach Gerber re: stalué as io
defaults, remaining service on new owner.

KMA

KMA Review request to take default of joined parties,
declaration in support of same, entered default; notice of
intent as to defendant Frank, necessity of serving new
owner Johnson.

KMA Review email from Zach Gerber rejoinder in briefing by
Wyallt, determination of servi hnson,

KMA Telehpone conferenc with Zach Gerber re: stalus, need
for service on David Johnson, joinder of Wyalts, mutual
agreement of not wanling further briefing schedule by
Judge; potential timeline for completion of defaulls and
resubmission of motions to judge for decision.

and brief status report B’

Rale Taxit Amount
48.00
240.00/hr
72.00
240.00/hr
. 48.00
240.00/hr
72.00
240.00/hr -
. 48.00
- 240.00/hr
96.00
240.00/hr .
: _ 48.00
240.00thr
. ’ 24.00
240.00/hr
.48.00.
240.00/hr .
_ 48.00
240.00/hr
72.00
- 240.00/hr
- , 72.00
240.00/hr '
. 96.00
240.00/hr

Arlemis Epr?leﬂyﬁj@ 9



10/25/2016

10/27/2016

111712016

11/16/2016

11M7/2016

11/18/2016

" 11/22/2016

12/3/2016

12/5/2016

12/612016

12/11/2016

KMA
KMA

KMA
KMA

KMA

KMA

KMA

‘KMA

KMA

KMA
KMA

KMA

KMA

Exchange emails with Zach Gerber re: slatus of service
on remaining property owner.

Exchange emails with Zach Gerber re: service on new
owner Johnson; potential acceptance of same.

Telephone call to owner David Johnson; emails with Zach

-Gerber re: efforts to get in touch with Mr. Johnson to

accep! service.

Attempts to reach owner Johnson; email update to Zach
Gerber. ‘

Telephone conference with attorney David Johhson,
advised trustee for owner trust of property, ownership
inferest conveyed to various beneficiaries, recorded deed

- in September,,

Exchange emails with Zach Gerber re: new lot owners,
service of same.

Review email from Zach Gerber re: conveyance to Van
Der Meer Trust beneficiaries, last owners to join to action,

- inquiry as to means to contact.

‘Telephone conference with Zach Gerber re: status of
service, death of owner Van De Meer, joinder of Wyatts in
prior motions, necessity of brief response to same, SAOs
to'amend caption to remove David Johnson in light of
information re: trustee of Van De Meer Trust, and to
resubmit motions for decision.

Evaluate proposed stipulations forwarded by Gerber,
email to Zach Gerber re: same.

Re: review and revise proposed stipulation and order re:
defendant Johnson and to submit for decision by cour.

Rate- Taxit Amount
24.00
240.00/hr
. 24.00
240.00/hr
48.00
240.00/hr .
) 48.00
240.00/hr
43.00
240.00/hr
S 48.00
240.00/hr :
" 48.00
240.00/ht
_ 96.00
240.00/hr

240.00/hr

240.00/hr

Arlemis Expgam%m;‘wzo



‘!2/12/2016 -

12/14/2016 -
12/21/2016 -

1/6/2017 -

113172017 -

3/10/2017 -

- 3/13/2017 -

3/14/2017 -

4/28/2017 -

" 4/30/2017 -

Rate Taxit Amount

KMA Exchange emails with Amy Hacket re: status of service, -
re:-submission of motions for decision by Judge Kacin; _

emall to Zach Gerber re: Joint Request for Review, SAO o
i g revise and finalize response .

to joinder

KMA Review and approve letters to court and opposing counsel - - . 72.00 -
re: response to joinder, stipulation to submit for decision. 240.00/hr

KMA  Review email from Gerber, and Reply to RLEHOA : . NO CHARGE
Response to Joinder. 240.00/hr

KMA o T ~144.00

. 240.00/hr
re:same.

KMA Telephone conference with Zach and Travis Gerber ré: : ' " 72.00
upcomlng oral argument. 240.00/hr . .

KMA Exchange addmonal emails wuth- re: status, ' o 7= o
upcomin hearmg in'Elko; exchange additional emails 240.00/hr @ _3 6 go
wit 3 .

KMA Review order from court setting 'oral argument for cross ) : 42000

- motions for summary judgment on remaining - 240.00/hr .

counterclaims, Artemis motion for leave to file supplement
to motion for summary judgment and motion for
reconsideration of prior order granting Assaciation’s

motions for summai 'Iudgment; email to-and

KMA Review latest pleadings and organize to begin preparation 00,
for oral argument in Elko; review prior outlines; telephone 240.00/hr \% [ l g ¢0
call o Lee Perks re: upcoming hearing. ) .

KMA Confer wil : -96:00
hearing 240.00/hr ig ngg

KMA Review prior g BN hearing, issues 1-?_1@=90
raised as to recon erallon compare/conlraslh 240.00/he
in preparation for upcoming hearing; é%’ (OO

-

40(90

iew overall

all owners joined, il

Artemis Exvrmmaﬁywm



evaluatcIE{or

6/1/2017 - KMA Travel to Elko for

of prior ruling.

5/2/2017 - KMA Prepare for hearing before Judge Kacin on cross motions
for summary judgment, motion for reconsideration, motion
for leave to file supplemental briefs; attend hearing before

Judge Kacin; confer with
return travel from Elko.

6/3/2017 -

- 7/20/2017 -

8/9/2017 -

11/2/2017 -
updatéd status

12/1212017

1211312017

Rate . Tax# Amount

Arlemis Ex@rmmeyqy@)son



12/14/2017 -

12/15/2017

1

12/18/2017
12/19/2017 -
+12/21/2017 -

~1/4/2018 -

1/5/2018 -

1/8/2018 -

1/9/2018
1/10/2018

1/11/2018

KMA

KMA

KMA

KMA

KMA

‘GAK

KMA

KMA

KMA

KMA

Review emall and proposed Stipulation and Order to - . A 72.00
dlsmlss and for entry of final judgment; initial revns:ons 240.00/hr )
Email to Gerbers re: stipulation. g ) 24.00
) : 240.00/hr
' . 288.00
240.00/hr S
Telephone conference with Artemis counsel ré; motion to 960.00
dismiss, stipulation as to counterclaims, issues related 240.00/br
thereto no dlsmlssal with prejudice, issues and claims . ]
Follow up emails with Artemis counsel re: proposed . 48.00
stipulation, issues as to motion to dismiss. 240.00/hr
Revisians lo proposed stipulation on dismissal of -288.00
counterclaims; email to Arlemis counsel re: same. 240.00/hr
120.00
240.00/hr

Arlemis EprrapeA(@@@ny@Qp%



1/12/2018

1/16/2018

117/2018

1/18/2018

1/22/2018

1/24/2018" -

1/26/2018 -

2/5/12018 -

2/6/2018 -

2/712018 -

KMA Email {o counsel; review response, and evaluate
proposed edits to stipulation. g

KMA  Review, reevaluate latest proposed stipulation to dismiss
counterclaims from Arlemis counsel, evaluate language

TR

KMA

revise version sent from
ail; additional
=

KMA Emails with Arterhis counsel re: phone.conference: status

revisions to email to Artemis counsel re: issues as to
same, no entitlement to fees/costs by either side in
conneclion with counterclaims and cross claim; finalized
same and forward revised stipulation.

GAK

Review proposed Stipulation; conference with

KMA' Review email from Artemis counsel re: agreement to
" dismiss without prejudice, each party to bear its own fees
"and cosls as to counterclaims and crossclaim.

KMA Review and evaluate revised Stipulation and Order;
change language re; fees costs as to counterclaims and
cross claim.

KMA  Furlher revise Stipulation and Order; draft proposed
judgment; evaluale whether dismissal of other owners
and Wyatts required for final judgment; email to Artemis
counsel re: same.

KMA Email to Artemis counsel re: status of stipulation.

KMA

KMA Response email from Arlemis counsel re: proposed order
and judgment, issue as to other named defendants and
Wyatls as defendants, cross defendants who have
answered; final judgment issue; evaluate pleadings,
second amended complaint and procedural stalus as lo

___ Rate

240.00/hr

240.00/hr

240.00/hr

240.00/hr

. 240.00/hr

240.00/hr
240.00/hr

240.00/hr

240.00/hr

240.00/hr

240.00/hr

Tax#

264.00

384.00

144.00

24.00

72.00

384.00

24.00

144.00

264.00

Arlemis Exp?rﬂmﬁuye?g)ﬂ



2/8/2018

2/9/2018

2/12/2018

2/13/2018

2/14/2018

2/16/2018

2/23/2018

3/9/2018

3/13/2018

final judgment with Wyatts remaining as parties;
re-evaluate Rule 54(b); response emall to Artemis
counsel. .

KMA Review and evaluate rewsed proposed Judgment from
Artemis counsel; telephone conference re: same with
Travis Gerber, joinder of Wyatts, defaulted parties, 54(b)
issues, Wyalls stlpulatlng to be bound by prior Orders.

KMA  Further evaluate possible resolution re: all claims as to all
parties, stipulation as to Wyatts, 54(b) certification as to
defaulted parties given only claim pending is claim for
declaratory relief previously decided by court; evaluate
proposed revisions to proposed judgment and begin edils
to same. :

KMA. Additional revisions to propose stipulation and order for
dismissal withoul prejudice, stipulation to bind Wyatts to
_ prior orders, provisions as to non-appearing defaulted
parties, second amended complaint claim for declaratory
relief identical to original declaratory relief claim,
provisions re: no just reason for delay as to defaulted
parties per Rule 54(b); email to Artemis counsel re: same.

KMA Initial review of Artemis counsel 's latest rewsmns to
stipulation. .

KMA Incorporate additional revisions into proposed Judgment
based on language of stipulation and order for dismissal
and entry of final judgment; email to Artemis counsel, and
review response email re: same, and re: finalizing of
stipulation and proposed judgment.

KMA Review finalized documents from counsel; revise
Stipulation and Order to include language as to no
arqument re; motion to dlsmlss finalize same; email to

approve letler to counsel re:
Stipulation and Order for Dismissal Without Prejudice and
Entry of Final Judgment, Flnal Judgment; follow up email
to counsel re: same.

KMA Exchange emails with Artemis counsel re: status of
submitted Stipulation and Order and proposed judgment.

KMA Initial review of entered judgment, nolice of entry, dates
for mailing; nolice of appeal, case appeal statement;
‘confirm dale for molion for altorneys fees.

KMA Exchange additional emails re: appeal, review notice of
referral lo Supreme Court mediation program; review
nolice of appeal dockeled wilh Supreme Court.

Rate Taxi! Amount
. 192.00
240.00/kr
. 144.00
240.00/hr
432.0_0'
240.00/hr
48.00
240.00/hr
. : 216.00
240.00/hr
456.00
240.00/hr
: 24.00
240.00/hr
144.00
240.00/hr
96.00
240.00/hr

Arlemis Exp?ra'&JA(Umnr@@ZS



3/14/2018 - KMA Review exemption from setllemenl program, pending
. deadlines; email updating as to same for briefing
. schedule; review case appeal statement submitted by
Artemis..

- 6/1/2014

1131 /2015 - TG  Photocopy Charges w7 :
4/30/2015 - TG  Photocopy Charges ' .
5/31/2015 - TG Photocopy Charges -

6/30/2015 - TG  Photocopy Clhargeé .

9/30/2015 - TG  Pholocopy Charges

___Rete Taxt __ Amount
: o 120.00
240.00/hr

Arlemis Ex%orﬂﬁ(ﬁrbajryé 026




1/31/2016

3/31/2016

4/5/2016

4/30/2016

_ 8/8/12016

.1

]

10/31/2016

12/31/2016 -

5/1/2017

1

51212017

512212017

12/31/2017

1

2/16/2018 -

TG

T.G
TG
TG
TG

TG

TG

TG .

TG

- Cecchi

Postage Charges

Photocopy Charges

UPS Shipping Ch.arges

Photocopy Charges

Postago Charges

Reno/Carson Messer;ger S'ervice - Service on Kris Cecchi
Rooo/Carson Méssénger Soryioe - Service on Mike

Photocooy Charges

Phoiocopy Charges .

Paostage Charges

UPS Shipping Charges

. _Qly/Price  Tad ____Amount

1 , . 1.29 |
1.29
2904  ° ° .5B0.80
.0.20 '
1 , 29.03
29.03
283 B 56.60 -
0.20 :
1. : 280.14
280.14 . .
1 63.00
63.00 ’ -
1 25.00
25.00 . )
Y A . 9.40
.. 020 - :
. 57 . "11.40
020 . .. -
1 . 445
445 . . :

Artemis Exﬂo;&liﬂndlmarwgm?
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.6/30/2013

7/1/2013

7131/2013

12/31/2013,

11912014

112212014

Additional Charges :

GAK

- GAK

. TG

TG

TG

TG
TG
TG

TG

TG

Qty/Price Taxi#t Amounl

Photocopy Charges 333 6660 L
0.20
Postage Charges | \ 17f3
. 178 T
LexisNexis - Online Legal Research 1 10,39
o - ' 10.39 L —
. i
Photocopy Charges 93 71860
: 0.20 p———
. M ,f.ﬁ:}._".
Postage Charges 1 (542~
. ' 5.42 ) ’ '
Photocopy Charges 29 ~ 5.80 |
. : a0 G
Fourth Judicial District Court - Flllng Fee for Opposntlon to | 25.00
Motion for Summary Judgment’ - 25.00 .
UPS Shlpplng Charges . 1 41,14
. 41.14
Fourth Judicial District Court - Filing Fee for Motion for o 1 200.00
Summary Judgment 200.00 '
UPS Shipping Charges 1 38.01
38.01

Arlemis Exgbrfioh OO Ep1vqo0p29
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