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RESPONDENT'S APPENDIX TO ANSWERING BRIEF

CHRONOLOGICAL INDEX

Date

Description

Vol.#

Page Nos.

2015-08-10

Motion to Dismiss Complaint

RA1-RA57

2015-08-20

Reading International, Inc.'s Joinder
to Margaret Cotter, Ellen Cotter,
Douglas McEachern, Guy Adams
and Edward Kane's Motion to
Dismiss

RA58-RA61

2015-08-31

Motion to Compel Arbitration

RA62-RA83

2015-09-03

Motion to Dismiss Complaint

RA84-RA172

2015-10-06

Transcript of Proceedings of
Hearing on Defendants' Motion to
Dismiss and Plaintiff's Motion for
Preliminary Injunction

RA173-RA191

2015-10-12

Order Denying Nominal Defendant
Reading International, Inc.'s Motion
to Compel Arbitration

RA192-RA194

2015-10-19

Order Regarding Motion to Dismiss
Complaint

RA195-RA197

2016-02-18

Transcript of Proceedings of
Hearing on Cotter's Motion to
Compel and Motion to File
Document Under Seal

RA198-RA216

2016-06-21

Transcript of Proceedings Re:
Hearing on Defendants' Motion to
Compel and Motion to Disqualify
T2 Plaintiffs

RA217-RA241

2016-08-09

Transcript of Proceedings of
Hearing on Plaintiff's Motion for
Partial Summary Judgment, Motion
to Compel, and Motion to Amend
Complaint

RA242-RA266

2016-10-03

Order Granting Cotter's Motion to
Compel Production of Documents
and Communications Relating to

the Advice of Counsel Defense

RA267-RA269




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

CHRONOLOGICAL INDEX

Date

Description

Page Nos.

2016-10-03

Order Re Cotter Motion for
Expedited Discovery

RA270-RA272

2016-10-21

Reading International, Inc.'s Reply
In Support of Defendant W. Gould's
Motion for Summar y Judgment

RA273-RA278

2017-10-11

Motion for Evidentiary Hearing Re
Plaintiff's Adequacy as Derivative
Plaintiff — public

RA279-RA321

2017-10-18

Reading International's Joinder to
Motion for Evidentiary Hearing Re
Cotter's Adequacy as a Derivative
Plaintif f

RA322-RA324

2017-10-18

William Gould's Joinder to Motion
for Evidentiary Hearing Re Cotter's
Adequacy as a Derivative Plaintiff

RA325-RA327

2017-11-20

Transcript of Proceedings of
Hearing on Motion for Evidentiary
Hearing

RA328-RA347

2017-11-28

Déendants M. Cotter, E. Cotter,
Guy Adams, E. Kane, D.
McEachern, W. Gould, J. Codding,
M. Wrotniak's Answer to 2 nd
Amended Com plaint

RA348-RA377

2017-12-01

Request for Hearing on Gould's
Previously Filed Motion for
Summary Judgment

RA378-RA393

2017-12-13

Transcript of December 11, 2017
Hearing on Motions in Limine and
Pretrial Conference

RA394-RA468

2018-01-03

Reading International, Inc.'s Motion
to Dismiss for Failure to Show
Demand Futilit y

RA469-RA477

2018-01-04

Notice of Entry of Order Granting
Plaintiff's Motion for Rule 54(b)
Certification and Stay

RA478-RA484

2018-01-04

The Remaining Director
Defendants' Motion for Judgment as
a Matter of Law

RA485-RA517
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RESPONDENT'S APPENDIX TO ANSWERING BRIEF

CHRONOLOGICAL INDEX

Date

Description

Vol.#

Page Nos.

2018-01-05

Notice of Etry of Order Denying
Plaintiff's Motion to Stay and
Motion for Reconsideration

RA518-RA524

2018-01-08

Transcript of Proceedings of Jury
Trial — Day 1

RA525-RA538

2018-01-08

Transcript of Proceedings of
Hearing on Motion to dismiss for
Failure to Show Demand Futility
and Motion for Judgment as Matter
of Law

RA539-RA555

2018-04-23

Plaintiff Cotter's Motion for
Omnibus Relief

RAS556-RA685

2018-04-30

Transcript of Proceedings of
Hearing on Motion to Compel &
Motion to Seal

RA686-RA710

2018-05-02

Transcript of Proceedings of
Evidentiary Hearing

RA711-RA799

2018-06-19

Transcript of Proceedings of
Hearing on Motion to Dismiss,
Motion to Compel, Motions to Seal,
Motion for Relief Re
Noncompliance & Motion for
Summary Judgment

RA800-RA851

2018-07-12

Order Grantingin Part Motion to
Compel and Motion for Relie f

RA852-RA854

2018-07-12

Order Granting in Part Plaintiff's
Motion for Omnibus Relief &
Motion to Compel Production
Documents & Privile ge Log

RA855-RA857

2018-09-05

Notice of Entry of Stipulation &
Order of Relating to Process for
Filin g Motion for Attorne ys' Fees

RA858-RA865

2018-09-14

Suggestion of Death of Defendant
William Gould Upon Record Under
NRCP 25a)(2)

RA866-RA868

2018-10-01

Transcript of Proceedings of
Hearing on Plaintiff's Motion to
Retax Costs

RA869-RA893
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RESPONDENT'S APPENDIX TO ANSWERING BRIEF

CHRONOLOGICAL INDEX

Date Description Vol.# Page Nos.
2018-12-07| Notice of Enty of Order Denying in
Part & Granting in Part Plaintiff's vV | RAB94-RA900

Motion for Reconsideration & For
Limited Stay




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2017-11-28

Déendants M. Cotter, E. Cotter,
Guy Adams, E. Kane, D.
McEachern, W. Gould, J. Codding,
M. Wrotniak's Answer to 2 nd
Amended Complaint

RA348-RA377

2017-10-11

Motion for Evidentiary Hearing Re
Plaintiff's Adequacy as Derivative
Plaintiff — public

RA279-RA321

2015-08-31

Motion to Compel Arbitration

RA62-RA83

2015-08-10

Motion to Dismiss Complaint

RA1-RA57

2015-09-03

Motion to Dismiss Complaint

RA84-RA172

2018-12-07

Notice of Etry of Order Denying
in Part & Granting in Part Plaintiff's
Motion for Reconsideration &
Amendment of Judgment for Costs

RA894-FA900

2018-01-05

Notice of Etry of Order Denying
Plaintiff's Motion to Stay and
Motion for Reconsideration

RA518-RA524

2018-01-04

Notice of Entry of Order Granting
Plaintiff's Motion for Rule 54(b)
Certification and Stay

RA478-RA484

2018-09-05

Notice of Entry of Stipulation &
Order of Relating to Process for
Filing Motion for Attorneys' Fees

RA858-RA865

2015-10-12

Order Denying Nominal Defendant
Reading International, Inc.'s
Motion to Compel Arbitration

RA192-RA194

2016-10-03

Order Granting Cotter's Motion to
Compel Production of Documents
and Communications Relating to
the Advice of Counsel Defense

RA267-RA269

2018-07-12

Order Grantingin Part Motion to
Compel and Motion for Relie f

RA852-RA854
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RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2018-07-12

Order Granting in Part Plaintiff's
Motion for Omnibus Relief &
Motion to Compel Production
Documents & Privilege Log

RA855-RA857

2016-10-03

Order Re Cotter Motion for
Expedited Discovery

RA270-RA272

2015-10-19

Order Regarding Motion to
Dismiss Complaint

RA195-RA197

2018-04-23

Plaintiff Cotter's Motion for
Omnibus Relief

RA556-RA685

2015-08-20

Reading International, Inc.'s
Joinder to Margaret Cotter, Ellen
Cotter, Douglas McEachern, Guy
Adams and Edward Kane's Motion
to Dismiss

RA58-RA61

2018-01-03

Reading International, Inc.'s
Motion to Dismiss for Failure to
Show Demand Futility

RA469-RA477

2016-10-21

Reading International, Inc.'s Reply
In Support of Defendant W.
Gould's Motion for Summary
Judgment

RA273-RA278

2017-10-18

Reading International's Joinder to
Motion for Evidentiary Hearing Re
Cotter's Adequacy as a Derivative
Plaintiff

RA322-RA324

2017-12-01

Request for Hearing on Gould's
Previously Filed Motion for
Summary Judgment

RA378-RA393

2018-09-14

Suggestion of Death of Defendant
William Gould Upon Record Under
NRCP 25(a)(2)

RA866-RA868




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2018-01-04

The Remaining Director
Defendants' Motion for Judgment
as a Matter of Law

RA485-RA517

2018-05-02

Transcript of Proceedings of
Evidentiary Hearing

RA711-RA799

2016-02-18

Transcript of Proceedings of
Hearing on Cotter's Motion to
Compel and Motion to File
Document Under Seal

RA198-RA216

2015-10-06

Transcript & Proceedings of
Hearing on Defendants' Motion to
Dismiss and Plaintiff's Motion for
Preliminary Injunction

RA173-RA191

2017-11-20

Transcript of Proceedings of
Hearing on Motion for Evidentiary
Hearing

RA328-RA347

2018-04-30

Transcript of Proceedings of
Hearing on Motion to Compel &
Motion to Seal

RA686-RA710

2018-01-08

Transcript of Proceedings of
Hearing on Motion to dismiss for
Failure to Show Demand Futility
and Motion for Judgment as Matter
of Law

RA539-RA555

2018-06-19

Transcript of Proceedings of
Hearing on Motion to Dismiss,
Motion to Compel, Motions to Seal,
Motion for Relief Re
Noncompliance & Motion for
Summary Judgment

RA800-RA851

2016-08-09

Transcript of Proceedings of
Hearing on Plaintiff's Motion for
Partial Summary Judgment,
Motion to Compel, and Motion to
Amend Complaint

RA242-RA266




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2018-10-01

Transcript of Proceedings of
Hearing on Plaintiff's Motion to
Retax Costs

RA869-RA893

2018-01-08

Transcript of Proceedings of Jury
Trial — Day 1

RA525-RA538

2016-06-21

Transcript of Proceedings Re:
Hearing on Defendants' Motion to
Compel and Motion to Disqualify
T2 Plaintiffs

RA217-RA241

2017-12-13

Transcript Proceedings of
December 11, 2017 Hearing on
Motions in Limine and Pretrial
Conference

RA394-RA468

2017-10-18

William Gould's Joinder to Motion
for Evidentiary Hearing Re Cotter's
Adequacy as a Derivative Plaintiff

RA325-RA327




CERTIFICATE OF SERVICE
| certify that | am an employee of MORRIS LAW GROUP; | am

familiar with the firm's practice of collection and processing documents for

mailing; that, in accordance therewith, | caused the following document to
be e-served via the Supreme Court's egctronic service process. | hereby
certify that on the 29th day of August , 2019, a true and correct copy of the
foregoing RESPONDENT'S APPENDIX TO ANSWERING BRIEF FOR
CASE NO. 77733 was served by the following method(s):

: Supreme Court's EFlex Electronic Filing System:

Stan Johnson Donald A. Lattin

Cohen-Johnson, LLC Carolyn K. Renner

255 East Warm Springs Road, Ste. 110 Maupin, Cox & LeGoy

Las Vegas, Nevada 89119 4785 Caughlin Parkway
Reno, Nevada 89519

Christopher Tayback

Marshall Searcy Ekwan E. Rhow

Quinn Emanuel Urquhart & Sullivan LLP ~ Shoshana E. Bannett
865 South Figueroa Street, 10th Floor Bird, Marella, Boxer, Wolpert,

Los Angeles, CA Nessim, Drooks, Lincenberg &
Rhow, P.C.
Attorneys for Respondents 1875 Century Park East, 23rd FI.

Edward Kane, Douglas McEachern, Judy Los Angeles, CA 90067-2561
Codding, and Michael Wrotniak
Attorneys for Respondent

William Gould
Mark Ferrario
Kara Hendricks Judge Elizabeth Gonzalez
Tami Cowden Eighth Judicial District
Greenberg Traurig, LLP court of
10845 Giriffith Peak Drive Suite 600 Clark County, Nevada
Las Vegas, Nevada 89135 Regional Justice Center
200 Lewis Avenue
Attorneys for Nominal Defendant Las Vegas, Nevada 89101

Reading International, Inc.

By: /s/ Gabriela Mercado
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Las Vegas, Nevada 9169

Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 402 Nortk:

L%, T - VX B

~
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ORDER SHORTENING TIME

GOOD CAUSE APPEARING, it is hereby ordered that the foregoing Reading

International, Inc.’s Motion to Dismiss for Failure to Show Demand Futility shall be heard on
shortened time on the day of J ANOLVH , 2018, at the hour of % . A m.in

Department XI.

@
DATED this ?7 day of January, 2018.

N, i
DIS?;%W@

Respectfully submitted by:
GREENBERG TRAURIG, LLP

| MadlE. Ferdirio, Esq. (NBN 1625)

Kara B. Hendricks, Esq. (NBN 7743)

Tami D. Cowden, Esq. (NBN 8994)

3773 Howard Hughes Parkway, Suite 400N
Las Vegas, Nevada 89169

Counsel for Reading International, Inc.

Page 5 of 9
LV 421038143v2
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MORRIS LAW GROUP

4711 E. BONNEVILLE AVE., STE. 360 - LAS VEGAS, NEVADA 89101

702/474-9400 - FAX 702/474-9422
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MORRIS LAW GROUP

Steve Morris, Bar No. 1543

Akke Levin, Bar No. 9102

411 E. Bonneville Ave., Ste. 360
Las Vegas, Nevada 89101
Telephone: (702) 474-9400
Facsimile: (702) 474-9422
Email: sm@morrislawgroup.com
Email: al@morrislawgroup.com

Mark G. Krum, Bar No. 10913
Yurko, Salvesen & Remz, P.C.
1 Washington Mall, 11th Floor
Boston, MA 02108

Telephone: (617) 723-6900
Facsimile: (617) 723-6905
Email: mkrum@bizlit.com

Attorneys for Plaintiff
James J. Cotter, Jr.

Electronically Filed
1/4/2018 5:26 PM
Steven D. Grierson

CLERa OF THE COURT
- M

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES J. COTTER, JR,,
derivatively on behalf of Reading
International, Inc.,

Plaintiff,
V.

MARGARET COTTER, ELLEN
COTTER, GUY ADAMS,
EDWARD KANE, DOUGLAS
McEACHERN, WILLIAM
GOULD, JUDY CODDING,
MICHAEL WROTNIAK,

Defendants.
And

READING INTERNATIONAL,
INC., a Nevada corporation,

Nominal Defendant.

) Case No. A-15-719860-B
) Dept. No. XI

) Coordinated with:

)

) Case No. P-14-0824-42-E
) Dept. No. XI

)
) Jointly Administered

N’

) NOTICE OF ENTRY OF ORDER

N N S N e e e N a
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MORRIS LAW GROUP
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PLEASE TAKE NOTICE that an Order Granting Pla}intiff's
Motion for Rule 54(b) Certification and Stay was entered in this action on the
4th day of January, 2018.

A copy of the Order is attached as Exhibit 1.

MORRIS LAW GROUP

By A0,

Steved¥tGrris, Bar No. 1543
Akke Levin, Bar No. 9102

411 E. Bonneville Ave., Ste. 360
Las Vegas, Nevada 89101

Mark G. Krum, Bar No. 10913
YURKO, SALVESEN & REMZ, P.C.
1 Washington Mall, 11th Floor
Boston, MA 02108

Attorneys for Plaintiff
James J. Cotter, Jr.
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CERTIFICATE OF SERVICE
Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify

that I am an employee of MORRIS LAW GROUP and that on the date
below, I cause the following document(s) to be served via the Court's
Odyssey E-Filing System: NOTICE OF ENTRY OF ORDER, to be served on
all interested parties, as registered with the Court's E-Filing and E-Service
System. The date and time of the electronic proof of service is in place of the

date and place of deposit in the mail.

Stan Johnson Donald A. Lattin
Cohen-Johnson, LLC Carolyn K. Renner
255 East Warm Springs Road, Ste. 110 Maupin, Cox & LeGoy

Las Vegas, Nevada 89119 4785 Caughlin Parkway
Reno, Nevada 89519
Christopher Tayback
Marshall Searcy Ekwan E. Rhow
Quinn Emanuel Urquhart & Sullivan LLP Shoshana E. Bannett
865 South Figueroa Street, 10th Floor Bird, Marella, Boxer, Wolpert,
Los Angeles, CA Nessim, Drooks, Lincenberg &
Rhow, P.C.

Attorneys for /Defendants Edward Kane, 1875 Century Park East, 23rd Fl.
Douglas McEachern, Judy Codding, and  Los Angeles, CA 90067-2561
Michael Wrotniak
Attorneys for Defendant William
Mark Ferrario Gould
Kara Hendricks
Tami Cowden
Greenberg Traurig, LLP
3773 Howard Hughes Parkway
Suite 400 North
Las Vegas, NV 89169

Attorneys for Nominal Defendant
Reading International, Inc.

.u(/{/\‘

DATED thisq — _day of January, 2018.
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MORRIS LAW GROUP

Steve Morris, Bar No. 1543

Akke Levin, Bar No. 9102

411 E. Bonneville Ave., Ste. 360
Las Vegas, Nevada 89101
Telephone: (702) 474-9400
Facsimile: (702) 474-9422
Email: sm@morrislawgroup.com
Email: al@morrislawgroup.com

Mark G. Krum, Bar No. 10913
Yurko, Salvesen & Remz, P.C.
1 Washington Mall, 11th Floor
Boston, MA 02108

Telephone: (617) 723-6900
Facsimile: (617) 723-6905
Email: mkrum@bizlit.com

Attorneys for Plaintiff
James J. Cotter, Jr.

Electronically Filed
1/4/2018 10:35 AM
Steven D. Grierson

CLERE OF THE COUE[’I

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES J. COTTER, JR.,
derivatively on behalf of Reading
International, Inc.,

Plaintiff,
V.

MARGARET COTTER, ELLEN
COTTER, GUY ADAMS,
EDWARD KANE, DOUGLAS
McEACHERN, WILLIAM
GOULD, JUDY CODDING,
MICHAEL WROTNIAK,

Defendants.
And

READING INTERNATIONAL,
INC., a Nevada corporation,

Nominal Defendant,

) Case No. A-15-719860-B
) Dept. No. XI

) Coordinated with:

) Case No. P-14-0824-42-E
) Dept. No. XI

)
) Jointly Administered

) ORDER GRANTING PLAINTIFF'S
) MOTION FOR RULE 54(b)
) CERTIFICATION AND STAY

)
) Date of Hearing: January 4, 2017
) Time of Hearing: 8:30 a.m.

Nt N “wa “nst e’
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MORRIS LAW GROUP

4711 E, BONNEVILLE AVE., STE. 360 - LAS VEGAS, NEVADA 89101

702/474-9400 - FAX 702/474-9422
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THIS MATTER CAME BEFORE THE COURT on the Motion for
Rule 54(b) Certification and Stay of plaintiff James J. Cotter, Jr. ("Plaintiff").
The Court, having considered any papers filed and arguments made in
support of and in opposition to the Motion, and for good cause appearing,

IT IS HEREBY ORDERED THAT Plaintiff's Motion for Rule 54(b)
Certification is GRANTED because Plaintiff will be severely prejudiced if
required to wait to appeal and the remaining defendants will not be
prejudiced if the Court's December 28, 2017 order dismissing defendants
Edward Kane, Douglas McEachern, William Gould, Judy Codding, and
Michael Wrotniak is certified.

The Court therefore finds and determines, under Nev.R. Civ. P.
54(b), that there is no just reason for delay and hereby directs entry of
judgment as.to defendants Edward Kane, Doﬁglas McEachern, William
Gould, Judy Codding, and Michael Wrotniak on all of Plaintiff's claims

against them.
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MORRIS LAW GROUP

411 E. BONNEVILLE AVE,, STE. 360 - LAS VEGAS, NEVADA 89101

702/474-9400 - FAX 702/474-9422
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IT ISFURTHER ORDERED THAT the case is
[ ] stayed;
not stayed pending Plaintiff's appeal.

DATED this ___day of January, 2018.

GONZALEZ, |
DISTRICT COUR

ém \61\?012.{ \ELIZABETH
e

Submitted by:

MORRIS LAW GRO

By: . /s/ Akke Levin
Steve Morris, Bar No. 1543
Akke Levin, Bar No. 9102
411 E. Bonneville Ave., Ste. 360
Las Vegas, Nevada 89101

Mark G. Krum, Bar No. 10913
YURKO, SALVESEN & REMZ, P.C.
1 Washington Mall, 11th Floor
Boston, MA 02108

Attorneys for Plaintiff
James J. Cotter, Jr.
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~COHENJOHNSONPARKEREDWARDS

H. STAN JOHNSON, ESQ.

Nevada Bar No. 00265

sjohnson @cohenjohnson.com

375 E. Warm Springs Rd., Suite 104
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400

QUINN EMANUEL URQUHART & SULLIVAN, LLP
CHRISTOPHER TAYBACK, ESQ.

California Bar No. 145532, pro hac vice

christayback @quinnemanuel.com

MARSHALL M. SEARCY, ESQ.

California Bar No. 169269, pre hac vice
mar%hallsearcy@qumnemanuel com

865 South Figueroa Street, 10" Floor

Los Angeles, CA 90017

Telephone: (213) 443-3000

Attorneys for Defendants Margaret Cotter,
Ellen Cotter, and Guy Adams

Electronically Filed
1/4/2018 11:28 AM
Steven D. Grierson

CLEaK OF THE COEZT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
Case No.:
JAMES J. COTTER, JR. individually and Dept. No.:

derivatively on behalf of Reading

A-15-719860-B
XI

. Case No.: P-14-082942-E
International, Inc., Diept. No.: XI
Plaintiff, Related and Coordinated Cases
V.
MARGARET COTTER, et al., BUSINESS COURT
Defendants.
AND THE REMAINING DIRECTOR

DEFENDANTS’ MOTION FOR

READING INTERNATIONAL, INC.. a Nevada | JUDGMENT AS A MATTER OF LAW

corporation.

APPLICATION FOR ORDER

Nominal Defendant. SHORTENING TIME

Judge:

Case Number: A-15-719860-B

Hon. Elizabeth Gonzalez

Date of Hearing:
Time of Hearing:

RA485
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—TO ALL PARTIES, COUNSEL; AND THE COURT:

Pursuant to Nevada Rules of Civil Procedure 12 and 56, Defendants Margaret Cotter,
Ellen Cotter, and Guy Adams (collectively, the “Remaining Director Defendants™), by and
through their counsel of record, CohenlJohnsonlParkerlEdwards and Quinn Emanuel Urquhart &
Sullivan, LLP, hereby submit this Motion for Judgment as a Matter of Law. The Remaining
Director Defendants request that this matter be heard on an order shortening time.

This Motion is based upon the following Memorandum of Points and Authorities, the
Declaration of Noah S. Helpern, the pleadings and papers on file. and any oral argument that the

time of a hearing on this motion.

Dated: January 3, 2018
COHENIJOHNSONIPARKERIEDWARDS

By: /s/ H. Stan Johnson 44/ ;JZ[‘ZL—%

H. STAN JOHNSON, ESQ.

Nevada Bar No. 00265

sjohnson @cohenjohnson.com

255 East Warm Springs Road, Suite 100
Las Vegas, Nevada 89119

Telephone: (702) 823-3500

Facsimile: (702) 823-3400

QUINN EMANUEL URQUHART &
SULLIVAN, LLP

CHRISTOPHER TAYBACK, ESQ.
California Bar No. 145532, pro hac vice
christayback @quinnemanuel.com
MARSHALL M. SEARCY, ESQ.
California Bar No. 169269, pro hac vice
marshallsearcy @ quinnemanuel.com
865 South Figueroa Street, 10" Floor
Los Angeles, CA 90017

Telephone: (213) 443-3000

Artorneys for Defendants Margaret Cotter, Ellen
Cotter, and Guy Adams
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~_ ORDER SHORTENINGTIME ———

It appearing to the satisfaction of the Court and good cause appearing therefor, IT IS

HEREBY ORDERED that Defendants Margaret Cotter, Ellen Cotter, and Guy Adams’

(collectively, “Remaining Director Defendants™) Motion for Judgment as @]E/I’

be heard before the above-entitled Court in Department X, on the (Z

January, 2018 at (@

atter of Law shall

day of

Dated this day of January. 2018

PREPARED AND SUBMITTED BY:
COHENIJOHNSONIPARKERIEDWARDS

o L)

@p.m.. or as soon thereafter as counsel can be heard.

D

UR

@I ny,

\

H.STANJ
Nevada Bar

I:?KSON, ESQ.

0. 00265

sjohnson @cohenjohnson.cor

255 East Warm Springs Roagl, Suite 100
Las Vegas, Nevada 89119

Telephone: (702) 823-3500

Facsimile: (702) 823-3400
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! DECLARATION OF COUNSEL NOAH HELPERN
2 1, Noah Helpern, state and declare as follows:
. 1, I am a member of the bar of the State of California, and am an attorney with
4 || Quinn Emanuel Urquhart & Sullivan, LLP (“Quinn Emanuel”), attorneys for Defendants
5 || Margaret Cotter, Ellen Cotter, and Guy Adams (the “Remaining Director Defendants™). I make
6 || this declaration based upon personal, firsthand knowledge, except where stated to be on
7 || information and belief, and as to that information, I believe it to be true. If called upon to testify
8 || as to the contents of this declaration (hereinafter referred to as “HD™), I am legally competent to
9 || testify to its contents in a court of law. This declaration is made in good faith and not for the
10 |l purpose of delay.
11 2 Attached hereto as Exhibit A is a true and correct copy of the December 29, 2017
12 || Notice of Entry of the Court’s December 28, 2017 Order Regarding Defendants’ Motions for
13 || Partial Summary Judgment and Plaintiff’s and Defendants’ Motions in Limine.
14 3 Attached hereto as Exhibit B is a true and correct copy of the draft Minutes of the
15 || Meeting of the Reading International, Inc. (“RDI”") Board of Directors held on December 29.
16 || 2017, which remain subject to approval by the Board.
17 4, The Court’s December 28, 2017 Order granted summary judgment in favor of
18 || RDI Directors William Gould, Douglas McEachern, Edward Kane. Judy Codding, and Michael
19 || Wrotniak on all claims following a determination that no genuine issue of material fact existed as
20 || to the disinterestedness and independence of each; the Court denied summary judgment, and left
21 | for trial, whether Directors Guy Adams, Ellen Cotter, and Margaret Cotter were disinterested
22 || and/or independent with respect to the transactions challenged by Plaintiff.
23 3 The Court’s December 28, 2017 Order left only two transactions without the
24 || votes of a majority of legally disinterested, independent directors: (1) the actions taken by the
25 || Board up to and including Plaintiff’s termination; and (2) the decision by RDI's Compensation
26 || Committee to allow the exercise of an option held by the Estate of James J. Cotter, Sr.
27 6. On December 29, 2017, the RDI Board held a Special Meeting in which the five
28

directors found by this Court to be legally disinterested and independent (Gould, McEachern,
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Kane, Codding. and Wrotniak) reconsidered and ratified the Board’s actions relatingto

ol I T @)

10
[1

Plaintiff"s termination and the stock option exercise. The Remaining Defendant Directors Guy
Adams, Ellen Cotter, and Margaret Cotter did not vote on the resolutions adopted by the Board.

P Pursuant to NRS 78.140(2)(a) and the Nevada Supreme Court’s decision in Shoen
v. SAC Holding Corp., 122 Nev. 621, 636, 137 P.3d 1171. 1181 (2006), Nevada’s business
judgment rule therefore applies to the Board’s actions relating to Plaintiff’s termination and the
stock option exercise because those decisions were ratified by a majority of disinterested,
independent directors.

8. Given that the business judgment presumption applies to all Board actions
challenged by Plaintiff and it is beyond dispute that each decision was attributable to a rational
business purpose. Plaintiff cannot sustain any of his breach of fiduciary duty claims against any
of the Remaining Director Defendants. Judgment as a matter of law on Plaintiff’s fiduciary duty
claims should therefore be awarded to the Remaining Director Defendants.

9. Because Plaintiff cannot show a breach of fiduciary duty by any Defendant, he
cannot establish the elements required for a cognizable aiding and abetting breach of fiduciary
duty claim. As such, his Fourth Cause of Action, asserted against Ellen and Margaret Cotter,
also fails as a matter of law. Judgment on Plaintiff’s aiding and abetting claim should therefore
be awarded to Ellen and Margaret Cotter, leaving no actionable claims left for trial.

10. Good cause exists to hear this motion on shortened time. Presenting this motion
in the ordinary course would prevent the Court from ruling on it prior to the scheduled trial date.
Because this motion may moot the need for a trial, the grant of an order shortening time is
appropriate.

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct.

Executed on January 3, 2018, in Las Vegas, Nevada.

s/ Noah Helpern N‘\“‘A M/LD—H/—/\

Noah Helpern /
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MEMORANDUM OF POINTS AND AUTHORITIES ‘
INTRODUCTION ' '

As a result of the Court’s recent ruling, which granted summary judgment on all claims in
favor of Reading International, Inc. (“RDI”) Directors William Gould, Douglas McEachern,
Edward Kane, Judy Codding, and Michael Wrotniak, all of the corporate “transactions™ alleged

by Plaintiff James J. Cotter, Jr. to be actionable breaches of fiduciary duty were approved by a |
majority of disinterested, independent directors, save for two: (1) the actions taken by Board '
members leading up to and including the termination of Plaintiff as CEO and President of RDI; ‘
and (2) the RDI Compensation Committee’s approval of the exercise of a stock option held by ‘
the Estate of James J. Cotter, Sr. With respect to those transactions. the outcome-determinative

|
vote was cast by Director Guy Adams, and the Court concluded there were genuine issues of
material fact as to his independence that precluded judgment as a matter of law in his favor.

Following the Court’s decision, the full RDI Board convened a Special Meeting on

December 29, 2017 at the request of the five disinterested, independent directors to reevaluate

the two remaining transactions. Such reconsideration made logical sense, given that Plaintiff is |
asking that those Board decisions be re-reviewed through this litigation. This reexamination was !
also appropriate under NRS 78.140 and the Nevada Supreme Court’s decision in Shoen v. SAC |
Holding Corp., 122 Nev. 621, 636, 137 P.3d 1171, 1181 (2006). which provide that a transaction
involving or depending on an interested director, such as—potentially—Mr. Adams, may ‘
become “valid” and subject to the business judgment rule following an informed ratification at ‘
any time. |
After discussing Plaintiff’s allegations as to the potential interestedness or non-
independence of Mr. Adams, the independent directors addressed the challenged termination and
stock option decisions at the Special Meeting. In doing so, they were informed by the
Company’s counsel, their own extensive knowledge of the applicable facts , their previous
corporate board experience, and a further review of the contemporaneous RDI Board materials
relevant to those decisions; the Board also allowed additional debate and comment. Ultimately,

with Mr. Adams, Ellen Cotter, and Margaret Cotter not voting, the RDI Board voted 5-1 (with
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only Plaintiff dissenting) to ratify Plaintiff’s termination and the Compensation Committee’s

(3]

-

stock option decision. With the RDI Board having met all of the legally-required criteria.
Nevada’s strong business judgment rule therefore applies to those “transactions,” as it does to the 1
other corporate decisions questioned by Plaintiff in this derivative suit. Because Plaintift’s ‘
breach of fiduciary duty claims cannot survive upon an application of Nevada’s business

judgment rule and his aiding and aiding breach of fiduciary duty claim also fails without a ‘
cognizable breach, judgment in favor of the Remaining Director Defendants as to all claims is :
fully warranted. No trial is necessary: all challenged actions have either been approved or \
ratified by a disinterested majority of directors, meaning that. as a matter of law, RDI has

suffered no damage. and only damage to the Company is at issue in this derivative litigation.

|
FACTUAL BACKGROUND ’
|

A, The Court Granted Summary Judgment in Favor of Five Director
Defendants on All Claims

Plaintiff filed his currently-operative Second Amended Complaint in this action on
September 2, 2016, which asserts broad derivative claims for breach of the fiduciary duties of
care, loyalty, candor, and disclosure against the other eight current members of the Reading
International, Inc. (“Reading™) Board of Directors—Douglas McEachern. Edward Kane, William
Gould, Judy Codding, Michael Wrotniak, Guy Adams, Ellen Cotter, and Margaret Cotter—as
well as an additional claim for aiding and abetting breach of fiduciary duty against Ellen and
Margaret Cotter. (See Second Am. Compl. ("SAC”) ] 173-200.) As Plaintift subsequently

clarified, his Second Amended Complaint identifies six “actions or transactions” by these RDI

directors that he claimed were “independently entailing or constituting breaches of fiduciary
duty”: (1) the threat to terminate Plaintiff “if he did not resolve [the Cotter family] trust
disputes™; (2) Plaintiff’s actual termination; (3) the authorization of the exercise of the 100,000
share option to the Estate of James J. Cotter, Sr.: (4) the permanent CEO search, which resulted
in Ellen Cotter’s selection; (5) the decision to hire Margaret Cotter as Executive Vice President,

Real Estate Development-New York: and (6) the Board’s response to the indications of interest
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presented by Patton Vision. (See, e.g., PL.’s Opp’n to Ind. Defs.” Suppl. Mot. for Summ. ]

Nos. 1 & 2 at 5-6.)

In conformity with the case management schedule set forth by the Court, the Director
Defendants moved for summary judgment on each of these issues. as well as generally as to all
claims with respect to their independence and disinterestedness. At the hearing on the Director
Defendants motions held on December 11, 2017, the Court determined that Plaintiff failed to

raise a genuine issue of triable fact as to the disinterestedness and/or independence of Directors

Wrotniak, Codding. McEachern, Kane, and Gould. In light of Nevada’s strong business
judgment rule and consistent with well-established law, the Court granted summary judgment in
favor of these directors on all breach of fiduciary duty claims asserted by Plaintiff. Shortly
thereafter, Plaintiff moved for reconsideration of the Court’s ruling, which the Director
Defendants opposed. At a hearing held on December 28, 2017, the Court denied Plaintiff’s |
motion for reconsideration and indicated that it would enter a written order later that day i
granting summary judgment in favor of Directors Wrotniak, Codding, McEachern, Kane, and |
Gould on all claims—which it subsequently did. (See HD Ex. A (12/29/17 Notice of Entry of
Order).)

B. A Majority of Independent, Disinterested RDI Directors Subsequently

Ratified the Board’s Decision to Terminate Plaintiff and the Compensation
Committee’s Decision to Permit the Exercise of a Share Purchase Option

Given the contours of the Court’s summary judgment ruling, a majority of disinterested.

independent RDI directors approved three of the transactions identified as “breaches™ by

Plaintiff, thereby triggering the application of Nevada's business judgment rule as to those
decisions—the search for a permanent CEO of RDI, which culminated in the hiring of Ellen
Cotter: the hiring of Margaret Cotter as Executive Vice President, Real Estate Development-New
York; and the Board’s decision not to further pursue the Patton Vision indication of interest after |
devoting two board meetings to the issue, hearing a management presentation on the Company’s

valuation, and discerning the intent of the controlling stockholders not to sell at that time.! See

' Discounting the votes of Guy Adams and Margaret Cotter, the selection of Ellen

Cotter was approved by a vote of 5-1 (see P1.’s Proposed Tr. Ex. 35); discounting the vote of Mr.
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Shoen, 122 Nev. at 632, 137 P.3d at 1178-79: NRS 78.138(3), (7): see also Goldman v

(3]

~N O W

Pogo.com, Inc., No. Civ. A. 18532-NC, 2002 WL 1358760, at *2 (Del. Ch. June 14, 2002)
(“Only upon a showing by a challenger that raises a reasonable doubt as to the independence
and/or disinterestedness of a majority of a company’s directors who approved the challenged
transaction will the presumption of director fealty which lies at the core of the business judgment
rule be rebutted.”) (citation omitted).

In contrast, the Court’s order left the following RDI Board decisions without a majority
of disinterested. independent RDI directors voting in favor: (1) Plaintiff’s June 12, 2015
termination, which was approved by legally-independent directors McEachern and Kane, as well
as Mr. Adams and the Cotter sisters. for whom independence/disinterestedness remains a jury
question; and (2) the September 21, 2015 decision by RDI's Compensation Committee.
consisting of legally-independent director Kane and director Adams, to approve the use of
Class A Stock to pay the exercise price of an option held by the Estate of James J. Cotter, Sr.

After the Court’s order, Directors Gould, Kane, McEachern, Codding, and Wrotniak
issued a call on December 27, 2017 for a special meeting of the RDI Board pursuant to Article 11,
Section 7 of the Company's Bylaws, which provides that “[u]pon the written request of a
majority of the directors, the Chairman or Vice Chairman of the Board or the President shall call
a special meeting of the Board to be held within two days of the receipt of such request.”
Neither Director Adams nor Ellen or Margaret Cotter participated in the calling of the special
meeting. (See HD Ex. B (12/29/17 RDI Board Minutes) at 3.) As indicated on the agenda

distributed in advance, the purpose of the special meeting was for the RDI Board to discuss

Adams, the decision to hire Margaret Cotter was approved by a vote of 5-0 (see P1.’s Proposed
Tr. Ex. 207); and, discounting the votes of Mr. Adams and the Cotter sisters, the Board's
response to the Patton Vision indication of interest was approved by a vote of 5-0. (See Pl.’s
Proposed Tr. Ex. 387.) Other Board decisions periodically complained of by Plaintiff, but
which—according to him—are not independently-actionable breaches, such as the appointments
of Mr. Wrotniak and Ms. Codding as directors and the award of special compensation to Mr.
Adams, were also taken by a majority of disinterested, independent directors. (See id.; see also
P1.’s Proposed Tr. Exs. 263, 380, 381.)
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whether to reassess and potentially ratify the two decisions left at issue by the Court’s summary

(3]

N B W

10
11

judgment ruling—Plaintiff’s termination and the share option exercise. (/d. at 3-4.)

The full RDI Board subsequently met on December 29, 2017. (Id.) Counsel for the
Company was present, and updated the Board both on the status of this litigation as well as the
content of Plaintiff’s allegations as to why Mr. Adams was purportedly not “independent”™ with
respect to the at-issue decisions. (/d.) Counsel further informed the Board as to the scope of
NRS 78.140 (“Restrictions on Transactions Involving Interested Directors or Officers™). as well
as the Board’s fiduciary duties under Nevada law, including the duties of due care and loyalty.
(Id. at 4.) Without conceding the independence or disinterestedness of any directors that remain
as Defendants in this action, the RDI Board then proceeded to consider the actions taken leading
up and including Plaintiff’s termination, as well as the option decision. (/d. at 4-5.) Mr. Adams.
as well as Margaret and Ellen Cotter, did not vote on either issue—Ileaving the discussion and

ultimate decisions to the five disinterested. independent directors. (/d. at 4-6.)

1. The Ratification of Actions Taken by Board Members Relating to the
Termination of Plaintiff as President and CEO of RDI

Following this introduction, Lead Independent Director Gould summarized the first issue
for consideration: ratification of the actions taken by the Board members relating to the
termination of Plaintiff as President and CEO of RDI, as such actions are outlined in the Minutes
of the Board Meetings held on May 21. May 29, and June 12, 2015. (/d. at 4.) All directors
were provided copies of the referenced Minutes. (/d.) In addition to their “thorough™ review of
the relevant Board materials, Directors Codding and Wrotniak, who were not yet members of the
RDI Board at the time of Plaintiff’s termination, stated that they were drawing on their
“extensive knowledge about the Board's reasons for the termination of Mr. Cotter, Jr.,” including
their observations of Plaintiff’s “behavior and demeanor in Board meetings™ since each joined
over two years ago. (/d.) Ms. Codding expressed her view that Plaintiff “did not possess the
knowledge. ability or demeanor to be chief executive officer of the Company,” an opinion with
which Mr. Wrotniak concurred. (/d.) Discussion then ensued regarding the Board materials,

including the fact that Plaintiff had retained an outside consultant, Highpoint Associates, to assist
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him in his CEO duties—a fact that he did not disclose to the Board prior to his termination. (Jd.

(3]

10
11

13
14
15
16
17

at4-5.)
Director McEachern then made a motion, seconded by Ms. Codding. as follows:

BE IT HEREBY RESOLVED that the Board ratifies the actions taken by the
Company’s board members relating to the termination of James J. Cotter, Jr. as
President and CEO as such actions are outlined in the minutes of the Board
meetings held on May 21, 2015, May 29, 2015, and June 12, 2015.

(Id. at 5.) After debate and further discussion, including an opportunity by Plaintiff to make
comments, the proposed resolution was adopted by Directors Codding. Gould, Kane,

McEachern, and Wrotniak, with Plaintiff casting the sole vote in opposition. (/d.) Plaintiff

characterized the ratification as simply being a litigation device (id.), despite the fact that the five
ratifying directors were no longer parties to his derivative litigation and have no personal stake in
whether the litigation goes forward.

2. The Ratification of the Compensation Committee’s Decision to Approve
the Exercise of a Share Purchase Option Held by the Cotter, Sr. Estate

Director Gould then introduced the second issue for consideration: ratification of the
September 21, 2015 decision by RDI's Compensation Committee to permit the Estate of James J.
Cotter, Sr. to use Class A non-voting stock as the means of payment (as opposed to cash) for the
exercise of an option to purchase 100,000 shares of Class B voting stock in RDI. (/d.) Counsel
for the Company summarized the information regarding the matter considered by the
Compensation Committee in 2015, including the fact that acceptance of stock was within the
discretion of the Compensation Committee as Administrators of the 1999 Stock Option Plan
under which the stock option was granted. (Id.) The disinterested, independent Board members
then generally expressed their awareness of the information as well as their review of the
relevant Board materials and Compensation Committee minutes, and opened the floor up for
debate, including comment by Plaintiff. (/d.)

A motion was made and seconded, as follows:

BE IT HEREBY RESOLVED that the Board ratifies the decision of the Compensation
Committee of the Company, as outlined in the minutes of its September 21, 2015
meeting, to permit the Estate of James J. Cotter, Sr. to use Class A non-voting
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stock as the means of payment for the exercise of an option to purchase 100.000

L= R = s B B =

shares of Class B voting stock of the Company.

(Id. at 6.) The proposed resolution was then adopted by Directors Codding, Gould, Kane,
McEachern, and Wrotniak, with Plaintitf casting the sole vote in opposition. (/d.) Again,
Plaintiff complained that the ratification vote was taken solely for a “litigation purpose” (id. at 5-
6) despite the fact that the ratifying directors have no personal stake in any relevant litigation.
The Board then moved, without objection, that its resolutions include the “authorization
to take such other actions as may be necessary to accomplish the matters approved herein.” (/d.

at 6.) Given the legal impact of the ratification of these previous decisions by a majority of ‘

disinterested, independent directors under NRS 78.140 and Nevada Supreme Court precedent,
the Remaining Director Defendants now bring this Motion for Judgment as a Matter of Law as to ‘

all claims asserted by Plaintiff.

ARGUMENT

I THE BUSINESS JUDGMENT RULE APPLIES TO ALL DECISIONS
COMPLAINED OF BY PLAINTIFF

NRS 78.140 provides, in relevant part, that a “transaction” by a Nevada corporation such i

as RDI “is not void or voidable” because an interested or non-independent director is present
|
J

during a meeting or joins in a board resolution approving the transaction if “[t]he fact of the
common directorship, office or financial interest is known to the board of directors or committee,
and the directors or members of the committee, other than any common or interested directors or |‘
members of the committee, approve or ratify the contract or transaction in good faith.” NRS ‘
78.140(2)(a) (emphasis added). Citing NRS 78.140. the Nevada Supreme Court has made clear |
that the business judgment rule applies “in the context of valid interested director action, or the
valid exercise of business judgment by disinterested directors in light of their fiduciary duties.”
Shoen, 122 Nev. at 636, 137 P.3d at 1181 (emphasis added).

Here, all of the requirements for the application of NRS 78.140. and thus the business
Judgment rule, are met with respect to the Board’s actions relating to Plaintiff’s termination and
the approval of the contested option exercise. All members of the RDI Board have long been '

aware of Plaintiff’s claims that Mr. Adams, Ellen Cotter, and Margaret Cotter are interested or
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not independent in light of their ﬁnan;iﬂLintcLesLs_Elaj_m.iff_made_such;:llegaLions_at_the_.tim&of<r ——

his termination, and in every iteration of his complaints; indeed, Plaintiff has not alleged that Mr.
Adams’ purported conflicts were not “known.” but rather that RDI's directors went forward in
the face of these known conflicts. (See, e.g., SAC | 1. 6, 21. 33, 35, 37, 48, 49, 64-71.) The
RDI Board has also repeatedly discussed Plaintiff’s allegations at various board meetings,
including at the December 29, 2017 Special Meeting. (See HD Ex. B (12/29/17 RDI Board
Minutes) at 3-4 (corporate counsel summarizing allegations of interestedness/non-independence
against Director Adams).) Thus, the “fact” of the “financial interest” alleged by Plaintiff was
certainly “known to the board of directors™ at the time a majority of independent, disinterested
directors made their ratification decisions on December 29, 2017, as required by NRS
78.140(2)(a).

Moreover, as required by NRS 78.140(2)(a), the RDI Board ratified each of the

remaining challenged “transactions” by a 5-1 vote, counting only the votes of those directors

whom this Court has determined to be disinterested and independent as a matter of law. (See HD

Ex. B (12/29/17 RDI Board Minutes) at 5-6.) And the December 29, 2017 ratification vote was
certainly “in good faith™: the directors who were not present at the time these matters were
initially decided, Mr. Wrotniak and Ms. Codding, made an effort to inform themselves of the
relative merits of the decisions, including by reviewing contemporaneous materials and drawing
on their personal knowledge gleaned in their two years of Board service; corporate counsel was
present and advised the entire Board of its fiduciary duties under Nevada law, as well as the
history of each decision; no ratifying director had a personal stake in the derivative litigation
brought by Plaintiff; and discussion and debate occurred prior to the final votes, with all
directors—including Plaintiff—afforded the chance to ask questions or make comments. (See
id.) Accordingly, all of the preconditions necessary for a “valid interested director transaction”
under NRS 78.140(2)(a), and thus the application of the business judgment rule under Shoen, are

"
pI’ESCHL'

% In taking this ratification action and making this argument, the Remaining Director

Defendants do not concede that Mr. Adams, Ellen Cotter, or Margaret Cotter are interested or not
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Significantly, nothing in the text of NRS 78.140 places any deadline or time limitation

=R - B =

upon ratification. In fact, the Nevada Supreme Court in In re Amerco Deriv. Litig., 127 Nev.
196, 252 P.3d 681 (2011), acknowledged that a ratification that occurred years after the
challenged conduct could have a potentially case-dispositive effect. See 127 Nev. at 217, 252
P.3d at 697, n. 6 (noting that a ratification that had apparently occurred in 2007, after the Shoen
remand, could have had a dispositive effect, but refusing to reach the issue because it was raised
for the first time on appeal); see also id., 127 Nev. at 233, 252 P.3d at 707 n.4 (Pickering, J..
concurring in part and dissenting in part) (noting that “this issue is potentially dispositive in this
case”). Nor should a deadline be unilaterally imposed here, especially given that Plaintiff is
seeking injunctive relief to reverse his June 12, 2015 termination and to be forcibly reinstated as
RDI's CEO and President: as such, it makes logical sense that the present RDI Board can still
reevaluate the actions leading up to and involving his termination, and either reverse or ratify the
earlier decisions.

Here, because the RDI Board properly ratified the earlier termination and option approval
actions in conformity with NRS 78.140, “valid interested director™ transactions are present and
the business judgment rule applies—as it does to those transactions that the Court has already
found to be the product of actions by a majority of disinterested, independent directors.

IL JUDGMENT ON ALL BREACH OF FIDUCIARY DUTY CLAIMS IN FAVOR
OF THE REMAINING DIRECTOR DEFENDANTS IS WARRANTED UNDER

THE BUSINESS JUDGMENT RULE

In this litigation, Plaintiff has never contested that if the business judgment rule were to

apply, his fiduciary duty claims would fail as a matter of law: instead. his entire argument has
been that the business judgment rule does not apply. The business judgment rule is a
“presumption that in making a business decision the directors of a corporation acted on an
informed basis, in good faith and in the honest belief that the action taken was in the best

interests of the company.” Shoen, 122 Nev. at 632, 137 P.3d at 1178-79 (citation omitted); see

independent: rather, they continue to believe that Mr. Adams was not on both sides of any
disputed transaction and satisfies the legal definition of a disinterested, independent director.
Similarly, the Remaining Director Defendants do not concede the relevance of any
independence/disinterestedness determination under Nevada law to any of the claims at issue.
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LAS VEGAS, NEVADA, MONDAY, JANUARY 8, 2018, 1:58 P.M.
(Proceedings 1:00 p.m. to 1:58 filed under separate cover)
(Prospective jurors are present)

THE COURT: You can sit down when you get to your
chairs.

You can be seated.

Good afternoon, ladies and gentlemen. Thank you for
waiting. | want to apologize for the time we had you waiting
out in the hallway. My name is Elizabeth Gonzalez. I'm the
presiding judge in Department 11. Welcome.

We had been addressing while you were waiting in the

hallway a medical issue that had occurred with one of the
witnesses in the case and whether that was going to cause us
to delay the trial. I've just decided it is.

So, rather than have you wait around any more, I'm
now going to excuse you and return you to Jury Services. | do
not know if they will let you go home. | am hopeful they will,
but thank you very much for your patience today. I've had to
continue this trial based upon the medical issue of a witness.
So thank you very much.

Dan, if you could help them get over to the third
floor to Mariah.

(Jury discharged at 2:01 p.m.)
THE COURT: Okay. Now that we've finished that part

of our day, let me go to the other parts of my day.
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So, Mr. Ferrario and Mr. Tayback, you had both as
part of your inquiry asked if there was a cost issue if your
clients could seek any recompense for that. The answer is you
can file whatever motions you think are appropriate.

And, Mr. Searcy, if you believe there's a written
motion related to the qualifications of a class
representative, you can, of course, file that.

With respect to the motions that | denied this
morning because they were too late, let's talk about that
issue. | indicated earlier today that if we were going to
entertain those motions | was going to reopen discovery and
allow discovery on the issues related to the matters that were
addressed in those motions. Does anybody want to talk to me
about that?

MR. FERRARIO: We absolutely want to bring those
motions back. To the extent -- | personally don't think
there's discovery needed on the demand futility motion, but to
the extent you're willing to accommodate them | think they can
certainly inquire into the ratification. | think there should
be a limited discovery period opened and with appropriate
limitations, limited to that ratification process. And then
we can bring that to you on a more fulsome record.

THE COURT: Mr. Krum, Mr. Morris?

MR. FERRARIO: And we will renew the motion, as

well, on the demand futility. As Ms. Cowden pointed out to me
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when we were walking back to the war room, Shoen says "must,”
not "may." So | will -- I'll renew that and perhaps address
the Court's comments more targeted. Thank you.

THE COURT: Mr. Krum.

MR. KRUM: Well, Your Honor, obviously creating
evidence for use in a case is an unusual circumstance, but
obviously we're entitled to discovery if there's any
possibility they're going to be allowed to use it.

In this particular case we have evidence that is
predicated on a ruling that is subject of appeal, so we have
multiple moving targets. And I think that, among other
considerations that you'll probably describe to us or you may
describe to us shortly, such as your schedule --

THE COURT: What schedule?

MR. KRUM: Yes. Exactly.

-- as well as the fact that we don't know -- | think
to the extent we assume that seven weeks hence Mr. Cotter is
good to go, so to speak, we'll have to see. So we have a lot
of uncertainties. And | certainly disagree with any
suggestion that we ought to have any expedited limited
discovery period, because we're clearly going to have months
and months and months before we're on track; right? You're
not going to put us on trial in the middle of Wynn-Okada.

THE COURT: | was going to see if | could fit you

into my March spot, because the Swarovski people claim they're
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going to settle on Friday.

MR. KRUM: Okay. Well, that would be a familiar
circumstance for us, Your Honor, that is rushing to complete
discovery. So, look, if the point is that they don't object
to discovery, we'll promptly propound the document requests,
we'll collect documents such as they exist. | think it would
be probably prudent to have a couple written requests, as
well, to identify witnesses so that we don't waste the time of
a deponent doing what we could do by way of an interrogatory
identifying who knows about this, that and the other. And
then we'll undertake to schedule the depositions.

THE COURT: So you're talking about a 75- to 90-day
period basically, from what | heard.

MR. KRUM: 1 think it's at least 90 days, Your
Honor, yes.

MR. FERRARIO: We -- there's no -- it should not be
90 days. We can get this done quickly. We're prepared to
engage them. And if you want a 16.1 supplement, we'll
supplement 16.1.

THE COURT: Well, if you intended to use it, one
would have thought you would have already done a 16.1
supplement, Mr. Ferrario.

MR. FERRARIO: Your Honor, with all due respect,
this happened very quickly over the holidays. And, you know,

we're now here dealing with --
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THE COURT: You told me about it before it was going
to happen, so | would have thought that you would have filed a
supplement before you did it.

MR. FERRARIO: We needed the written order. But
we're here now. So | can tell you we'll supplement the 16.1,
and they should have limited discovery on the ratification.
There's no way it takes 75 or however many days. And if Your
Honor's going to squeeze us in March --

THE COURT: | don't know that I can.

MR. FERRARIO: | already know what you have in
March, okay, and | don't think it's looking real pretty, and
it isn't looking pretty for me. So if we're going to squeeze
in in March, let's get it done.

THE COURT: The trial starts in April, so | have
other things I'm going to do in March besides get ready for
trial in April.

MR. KRUM: March doesn't matter. Recall, Your Honor
-- and counsel know this -- I'm out of the country for in
excess of two weeks in March.

MR. FERRARIO: | getit. Okay. Well, then | don't
know about that.

THE COURT: Okay.

MR. FERRARIO: So I'm saying let's -- tell us to get
discovery done way sooner than 75 days so we can get this back

in front of you. So | would say --

Docket 75053 Document 2019-36085
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THE COURT: Mr. Ferrario, where on earth would you
put me -- put this case? Where -- if you were going to put it
on my schedule, when would it be ready?

MR. FERRARIO: Your Honor, | wouldn't even hazard a
guess. And that's what | told everybody last night when they
asked me that. Because | suspect what you're going to tell us
is you're going to tell us it's going to go after Wynn. And
then what I'm going to ask you is could you please -- if Wynn
happens to miraculously go away, could you plug us in during
that time you had previously set. So that's what | was going
to tell my client.

THE COURT: So, Mr. Krum, when in March are you out
of the country?

MR. KRUM: | had this wrong previously, so let me
look at the calendar. | believe, Your Honor, it's from the
8th of March through the 19th.

THE COURT: So that shoots my idea about March.

MR. FERRARIO: Yeah. That ruins March. So there's
some other things.

THE COURT: I'm listening. I've got a week to
listen now.

MR. FERRARIO: You 54(b)-ed some stuff. They're
going to appeal it. The quicker we get decisions on this we
may be able to make some decisions regarding writs and get

these legal issues up in front of the Supreme Court. They're
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going to consider what they want to appeal on the 54(b) stuff.
So I'm committing to the Court, to opposing counsel -- and if
Mr. Tayback or Mr. Searcy disagree, they're free to say so --
we're willing to get on an expedited schedule with Mr. Krum.
There's no reason to delay this. We will identify -- and it's

no secret who was involved in the ratification, it's the board
members and the like. To the extent there are any documents,
okay, other than what was referenced in the meetings and
referenced in the minutes, which | think are -- we submitted
drafts, we'll get the final, we'll produce all that stuff,

okay. If Mr. Krum wants more information, he's free to ask,
and then we'll deal with that.

But our -- we need to get these issues decided.
This case has gone on. It has been a huge drain on
everything.

THE COURT: Mr. Ferrario, the medical issue is one
that Mr. Cotter had that is not inside your control. The
ratification issue is clearly inside your client's control.

So the issue about the timing is not one I'm going to be very
sympathetic to at this point.

So | am vacating the trial. 1 am going to set a
status check for resetting the trial on my March 2nd chambers
calendar. At that time | would like a status report,
hopefully joint, but, if not, separate, from all parties

advising me as to the status of the discovery.
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| am opening discovery for a period not to exceed 75
days. If the discovery on these limited issues for which |
have reopened it -- that's the ratification issue and the
demand futility issues that were raised in the motions |
denied for procedural reasons this morning. If you are unable
to be done with everything by the date of that status report,
you will have to file a motion to extend.

MR. KRUM: Your Honor, | have a question. The 75
days --

THE COURT: Hold on.

MR. KRUM: Is actually 60 days for me.

THE COURT: You're right. It's not quite 75.

MR. KRUM: So, | mean, what | have --

THE COURT: If you're not going to be able to finish
in the 75 days, | need you to tell me in the March 2 status
report.

MR. KRUM: No. I'm just pointing out that I'm
actually -- okay.

MR. FERRARIO: You're anticipating we will get done
but for good cause within that period of time.

THE COURT: That is correct. That's why I'm saying
75 days, not to exceed 75 days.

MR. FERRARIO: All right.

THE COURT: It's a month and a half.

MR. FERRARIO: And, again, I'm not going to belabor

10
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this, but everything that we did was occasioned because of
Your Honor's ruling and it fell on right after the order was
signed and --

THE COURT: Blaming me for your situation --

MR. FERRARIO: I'm not blaming you.

THE COURT: -- really doesn't help.

MR. FERRARIO: I'm not blaming you.

THE COURT: Anything else?

MR. KRUM: No, Your Honor.

MR. FERRARIO: You set the -- | didn't blame you,
it's just that's what happened.

THE COURT: That's what happens when judges decide.
Things are resolved. That's why the motions are usually near
the end, because you have the factual information. But one
anticipates the parties will act in good faith during the term
of litigation and not wait until the judge decides.

Anything else?

MR. FERRARIO: Any implication we didn't ask in good
faith 1 would disagree with Your Honor. We did act in good
faith.

THE COURT: Okay. Anything else?

MR. FERRARIO: We filed the motions, you know. And
then, you know -- look, we're here in an awkward situation.
We were ready to get this case done.

THE COURT: We were all ready to get this thing

11
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done.

MR. FERRARIO: Okay. You were, obviously, and --

THE COURT: And | was not convinced until | read the
doctor's affidavit that indicated about the testing and things
he referred him to, because the delay between November 29th
and when it was scheduled were of concern to me until | read
the doctor's declaration this afternoon. So --

MR. FERRARIO: No. And itis -- that's an unusual
situation --

THE COURT: ltis.

MR. FERRARIO: -- that we're unfortunately on the
outside looking --

THE COURT: It's outside of all of our control.

Anything else?

Dulce wants you to take away --

Can | stipulate to return the exhibit devices even
though some of them were already admitted? Or do you want me
to keep them?

MR. FERRARIO: Yes.

MR. MORRIS: Yes.

THE COURT: So Dulce's going to return your three
devices to each of you, your respective three devices. She'll
have a receipt ready for you tomorrow.

MR. TAYBACK: And so that means we'll start over,

nothing will have been admitted the next time we come back.

12
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THE COURT: Correct. But hopefully it will be
easier when we get to the exhibit lists the next time, because
you will have done it before.

MR. TAYBACK: Hope so.

THE COURT: So we're also going to return the depos.
You will also have a receipt provided for each of you for your
depos to be picked up.

Anything else? All right. | am -- given the tone
of the doctor's declaration -- | had thought you could do a
video deposition of Mr. Cotter if you needed to as part of
your process, but it does not appear to me that you probably
can.

MR. FERRARIO: Your Honor, we will not -- | would
not impede Mr. Cotter's recovery with a deposition.

THE COURT: Okay.

MR. FERRARIO: We will wait until he is --

THE COURT: Better.

MR. FERRARIO: -- legit and we'll take it then if we
need to.

THE COURT: Okay. Anything else? We'll be in
recess.

MR. KRUM: Thank you.

MR. MORRIS: Thank you, Your Honor.

THE PROCEEDINGS CONCLUDED AT 2:13 P.M.

* k k% %
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LAS VEGAS, NEVADA, MONDAY, JANUARY 8, 2018, 10:07 A.M.
(Proceedings 8:28 a.m. to 8:42 a.m. and 10:00 a.m. to 10:07

filed under seal. Hearing continued in open court as follows)

THE COURT: | have 10 minutes for your arguments.

MR. KRUM: So I'll talk with counsel about this
matter after we do what we need to in the arguments so that we
can take care of that and get out of the courtroom. Thank
you.

THE COURT: Okay. | have a motion to dismiss for
failure to show demand futility, and | have a motion for
judgment as a matter of law --

Let everybody in now.

-- both which appear to be summary judgment motions,
because they are asking me to look outside of the pleadings.
Can someone explain why these motions were not filed in the
time required for summary judgment motions under my scheduling
order?

MR. FERRARIO: Who do you want to go first?

THE COURT: It doesn't matter. They both have the
same procedural issue.

MR. FERRARIO: Well, Your Honor, | addressed this
briefly the other day. And | don't think there's any dispute
as to this. Your ruling on the motions for summary judgment
relating to the five now disinterested directors had what |

would call a ripple effect. And so | don't think that we
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would have been in a position to file the motion we filed, nor
do I think that director defendants would have been in the
position to file the motions they filed without the benefit of

your order. So your order -- and | can see you're smiling,

but we filed the motions, we filed motions before, and you

said the record wasn't complete, go out and complete the -- we
did all that. Then by the time they got decided, okay, we're
now in December. So Your Honor appropriately considered the
motions that were in front of you, and I'm not going to go
through the numbers of them now, because, quite frankly, |
don't remember them all, and concluded that five directors
were now disinterested.

THE COURT: | determined there were no genuine
issues of material fact --

MR. FERRARIO: Exactly.

THE COURT: -- without the interestedness of those
directors. Different.

MR. FERRARIO: Right. And you gave -- and | want to
make on the -- you gave Mr. Krum every opportunity at that
hearing to convince you otherwise, and he had a full and fair
opportunity to present to you in the record any facts that
would controvert Your Honor's ruling. He didn't do that.

Which that, from our perspective, is the equivalent -- it's
equivalent to an evidentiary hearing. So having now the

benefit of Your Honor's ruling, we went back and we looked at
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certain things. One of the things we looked at under the
statute in Nevada is the concept of ratification. And that's
addressed more extensively in the directors' motion. We
brought that to your attention last week.

The other thing that we looked at, and it's what the
company filed based on, is the demand futility concept. Your
Honor at the outset of the case determined that from the
allegations of the complaint that sufficient information had
been pled to excuse demand on the board. That was based on
what was in the complaint.

We then go through discovery, and it was robust
discovery, | must say. There were numerous depositions taken,
thousands of pages of documents produced, and based upon a
full and complete record Your Honor makes the determination
that the five board members are not interested. That then
raises the issue of whether or not demand should have been
excused in the first place. Obviously, given your ruling,
demand should not have been excused, okay. And if you look at
whether you want to call them, as Ms. Cowden says, the Shane
case, because she likes to pronounce it like Germans do, |
call it Shoen, or you call it Amerco --

THE COURT: Because we know the family, Lynn's
family.

MR. FERRARIO: Exactly. Whatever -- if you look at

those cases, one thing they made clear is the review of demand
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or demand futility doesn't stop at the beginning, it's a
continual look. And that's quoted in both -- in Shoen and in
Amerco. And so what we've had in effect is the evidentiary
hearing on whether the directors were interested or could act
independently. And that hearing didn't go in favor of the
plaintiff. So at this stage demand should not have been
excused. And plaintiff consequently lacks standing as a
derivative plaintiff to bring this case. He would have
presented this and still should present the demand to the
board, which is comprised primarily now of independent,
disinterested directors. That's what the law provides, that's
what the Shoen and Amerco cases provide, and that's why we
brought this motion, because we're relying on Your Honor's
ruling, which we didn't have until a couple weeks ago. That's
it.

THE COURT: So you believe waiting for the Court to
decide some motions that had a required filing deadline is
sufficient showing of good cause for the late filing of these
two motions?

MR. FERRARIO: Well, | wouldn't phrase it that way.
| would phrase it that as we are standing here in front of you
today dealing with an odd set of circumstances things evolve,
okay. The case evolved. We didn't have the benefit of your
ruling. We now have your ruling. And this is a follow-on

motion related to that ruling. And you can say it's a motion
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for summary judgment. | don't think that's an appropriate
characterization. It's a motion to dismiss for demand
futility. And so | think that the predicate for that motion
was your order, and | don't think we're running afoul of the
summary judgment deadline that you had, because it arose
because of your order. And under Amerco and Shoenitsaysa
motion can be filed any time. And so that's how | would
characterize it. So we're not intentionally trying to go
around your deadline for filing summary judgment motions in
any way, shape --

THE COURT: Thank you.

Did someone want to respond on the procedural issue
related to your motion for judgment as a matter of law?

MR. SEARCY: Yes, Your Honor. With respect to the
procedural issue on several of the claims we actually did file
a motion for summary judgment. So with respect to the
appointment of Ellen Cotter as CEO, the appointment of
Margaret Cotter to the position of executive vice president of
real estate, we did file motions on those. And the byproduct
of Your Honor's ruling on those is -- should necessarily be
that because there were five disinterested directors who
approved of those transactions, those transactions should be
valid as a matter of law, Your Honor. So we did file in a
timely fashion on those.

With respect to two other transactions, specifically
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those are the termination of Jim Cotter, Jr., and with respect
to the exercise of 100,000 shares, in those instances, Your
Honor, based upon the ripple effect that Mr. Ferrario just
described the board of directors got together, as they were
allowed to do under Nevada Revised Statute 78.140(2)(a), which
applies to interested director transactions, and they ratified
those two transactions, using a majority of disinterested
directors, specifically Mr. Kane, Mr. Gould, Mr. McEachern,
Judy Codding, and Michael Wrotniak. Those five directors
approved of the two transactions that the Court has singled
out as being a potential issue for this case and ratified them
as they're allowed to under the law.

With respect to the timing issue, Your Honor, the
Court has held -- and this is with respect to a Rule 50
motion, which would apply to a bench trial, as opposed to a
jury trial --

THE COURT: This isn't a bench trial, Counsel.
We're picking a jury starting at 1:00 o'clock unless | grant

these motions.

MR. SEARCY: Understood, Your Honor. But my point

-- to distinguish that case, but to also explain the

importance of it here, in the Charles Brown case the court

held, if the plaintiff's not going to be able to prove their
case, if there's going to be a failure, as there is here,

because of the ratification under the applicable statute, then
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that should be the end of the analysis. Here they're not

going to be able to prove their case, because the transactions
have been ratified by the disinterested directors, the five

who this Court has held as a matter of law are disinterested.
You found that there's no issue of fact on that, Your Honor,
and they've ratified those two transactions.

And | would ask that to the extent that Mr. Cotter
is allowed to receive some sort of continuance, then I'd ask
for leave of the Court, if the Court really does think that
this is an issue of a motion for summary judgment, then I'd
ask for leave of the Court to be able to bring that motion,
because this is now ripe for adjudication, there are no issues
of fact here, this is a ratification that was done by a board
of directors regarding transactions that you've examined and
you've examined the relationship of those directors to those
transactions. So there shouldn't be an issue of fact here.

So to the extent that the Court does not -- is not
ready to consider this a motion for judgment as a matter of
law, then I'd ask for leave to file a motion for summary
judgment. Thank you.

THE COURT: Thank you, Mr. Searcy.

Mr. Krum, Mr. Morris, do you want to address the

procedural issue?

MR. KRUM: Thank you, Your Honor. You're absolutely

correct. These are not only untimely summary judgment
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motions, but one of them is predicated upon evidence created
on December 29th with respect to which not only is there an
issue of fact, there should be discovery. So agree with Your
Honor's assessment that they are untimely.

And the demand motion, Your Honor, they've made it,
and they've made it in the only -- it's -- nothing has changed
as they suggest it has, | don't think, Your Honor.

And you said just the procedural, so | won't go to
the law.

THE COURT: Thank you. Now, Mr. Krum, in a minute
I'm going to ask you a question. So can you pull up the
opposition you emailed, because Cassandra didn't pull it in
the pile. I read it, but | don't remember the footnote number
I may refer to.

MR. KRUM: Which one, Your Honor?

THE COURT: The opposition you sent over the weekend
to probably the motion for judgment as a matter of law. Mr.
Morris did one, and you did one, | think.

MR. KRUM: [ have it, Your Honor.

THE COURT: All right. Don't answer any questions
yet.

So the motions both are denied without prejudice to
renew if you should obtain leave of Court if there is not a
proceeding today, because waiting for the Court to decide

other motions is insufficient showing of good cause for late

10
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filing of these two motions. If you thought you had a valid
basis for the filing of the motions as they are currently
presented, that should have been done prior to the date of the
summary judgment motion.

With respect to Footnote -- is it 2 or 3 that talks
about the admissibility of evidence?

MR. KRUM: Footnote 3, Your Honor.

THE COURT: So with respect to the issue raised in
Footnote 3 of Mr. Krum's opposition | am not ruling on that at
this time. | do have serious concerns about the appropriate
disclosure of the factual evidence on which these motions are
based.

MR. FERRARIO: Well, Your Honor, as to the company's
motion it's --

THE COURT: That's the demand futility motion.

MR. FERRARIO: -- based entirely on your order.

THE COURT: I'm aware of that, Mr. Ferrario.

MR. FERRARIO: And the only thing is would -- just
so the record's clear and it is under Shoen and Amerco --

THE COURT: Itisn't Shane, it's Shoen.

MR. FERRARIO: Shoen. Okay.

THE COURT: And it's not Amercao, it's Shoen II.
| know the Supreme Court wants to give it a new name, but
it's --

MR. FERRARIO: Okay. So what do you want to call

11
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it, Shoen and Shoen I1?

THE COURT: It's Shoen.

MR. FERRARIO: All right. Well, then there. You
got that Tami? It's Shoen from now on.

THE COURT: They're Shoen. They're Shoen. Both
Shoen. Ask Mr. Peek. They were his case.

MR. FERRARIO: She keeps correcting me, and then --

THE COURT: Yeah, she's wrong.

MR. FERRARIO: All right.

THE COURT: Lynn Shoen. His name was Lynn Shoen.

MR. FERRARIO: Right.

THE COURT: And her family is the family that was
fighting.

MR. FERRARIO: That's right. Where is she now?

THE COURT: | believe there's some bar proceedings.

MR. FERRARIO: Okay. What we're filing is what the
statute provides. It's a motion to dismiss for failure to
meet the requirements of Rule 23.

THE COURT: Mr. Ferrario, | absolutely understand
what you're filing.

MR. FERRARIO: And I think the Shoen cases provide
for that, Your Honor. And | don't know that it's fair --

THE COURT: You think the Shoen case provides for
you after the hearing of the summary judgment motions to go to

the board, get a change or belief as to whether a futility
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then exists or other action should occur, and then after all

of the pretrial disclosure deadlines are due then to make a

decision right before trial?
MR. FERRARIO: Let me --
THE COURT: You think that's what Shoen says?
MR. FERRARIO: | don't think that --
THE COURT: No. I'm just trying to figure out. Do

you think --
MR. FERRARIO: No, | don't think -- I don't think --
THE COURT: -- that's what Shoen 1 or Shoen 2 says?

MR. FERRARIO: | don't think Shoen says that.
THE COURT: Okay.
MR. FERRARIO: | think what Shoen says is -- and

this is what we're doing. Shoen requires first of all demand

futility. You look at it like you did at the beginning as
pled. We made a motion to dismiss on that. You made
conclusions based on what was pled.

THE COURT: At the time.

MR. FERRARIO: At the time. Those conclusions then
changed with your order, okay. So with those changed
conclusions we now know as a matter of law that demand should
not have been excused. If --

THE COURT: That is not true, Mr. Ferrario. What
you know now is based on the facts elicited in discovery --

MR. FERRARIO: Right.
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THE COURT: -- and a briefing in this case | have
made certain decisions as to whether there was a genuine issue
of material fact related to interestedness. That's what you
know. You don't know other stuff. That's what you know.

MR. FERRARIO: | understand. But the predicate for
your ruling to excuse demand was that they were interested and
not independent.

THE COURT: But there was an allegation that they
were interested --

MR. FERRARIO: Exactly.

THE COURT: -- that was well founded.

MR. FERRARIO: And what Shoen does articulate, Your

Honor, is that you can raise that issue during the course of
the proceedings. And as we've articulated, in effect your
ruling on summary judgment is -- supplanted the evidentiary
hearing that was mentioned in Shoen.
THE COURT: That can be had in Shoen.
MR. FERRARIO: Exactly. And that's what we're --
THE COURT: You didn't request that in this case.
MR. FERRARIO: We didn't have to once you did --
once you made your ruling.
THE COURT: You never requested it for the four
years or so we've been in litigation. Wait. We've only been
in litigation three years. You didn't request it after the

motion to dismiss was denied because it appeared the
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allegations at that time were well founded. You never again
requested or renewed that motion with a request for an
evidentiary hearing.

MR. FERRARIO: You are correct, Your Honor. But
what we did do, and as Your Honor recalls, at the beginning of
this case there was a flurry of activity. The plaintiffs
wanted injunctions, we were on an expedited schedule.

THE COURT: Absolutely.

MR. FERRARIO: The parties called time out and we
pulled that injunction off, and then we set out to do
discovery, which would have dealt with all of this, okay. |
guess we could have had a separate track. But we dealt with
this through the course of discovery. And | don't think that
the fact that the issue materializes and the facts are
crystallized and you have a decision right before trial that
supports our argument regarding demand -- that that's somehow
been waived. This is a predicate for a plaintiff to make,
okay. You have to make demand or it has to be excused. Here
it should not have been excused. That's what your ruling
says, and that's why it runs afoul of Rule 23. It's a
standing issue.

THE COURT: [ understand.

MR. FERRARIO: And he lacks standing. And I just
wanted to make that clear.

THE COURT: Sure. | appreciate you --
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MR. FERRARIO: And my understanding of your comments
were that if for some reason the case gets continued, if they
get an affidavit that's sufficient, we can revisit these
issues, correct, with a more complete record? Did |
understand that correctly?

THE COURT: Then | would anticipate that you or Mr.
Searcy would file a motion for leave to file a new motion for
summary judgment and attach the draft motion. | would then
make a decision as to whether | wanted to hear it.

MR. FERRARIO: Thank you.

THE COURT: And it depends on a lot of timing
issues, because I'd probably have to reopen discovery if |
entertain these motions.

MR. FERRARIO: Understand. Thank you.

THE COURT: Anything else? All right. So I'll see
you guys at 1:00 o'clock. We are in Courtroom 3D at 1:00
o'clock.

Mr. Krum, your opposition didn't hit Odyssey, which
is why nobody could find it but me, which is why | had to ask
you for the footnote number. So you may want to check to see
if it got sent. Mr. Morris's did hit Odyssey.

MR. KRUM: Thank you, Your Honor. We will.

THE COURT: 1:00 o'clock, 3D.

THE PROCEEDINGS CONCLUDED AT 10:24 A.M.

* k k% %
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