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2015-08-10

Motion to Dismiss Complaint

RA1-RA57

2015-08-20

Reading International, Inc.'s Joinder
to Margaret Cotter, Ellen Cotter,
Douglas McEachern, Guy Adams
and Edward Kane's Motion to
Dismiss

RA58-RA61

2015-08-31

Motion to Compel Arbitration

RA62-RA83

2015-09-03

Motion to Dismiss Complaint

RA84-RA172

2015-10-06

Transcript of Proceedings of
Hearing on Defendants' Motion to
Dismiss and Plaintiff's Motion for
Preliminary Injunction

RA173-RA191

2015-10-12

Order Denying Nominal Defendant
Reading International, Inc.'s Motion
to Compel Arbitration

RA192-RA194

2015-10-19

Order Regarding Motion to Dismiss
Complaint

RA195-RA197

2016-02-18

Transcript of Proceedings of
Hearing on Cotter's Motion to
Compel and Motion to File
Document Under Seal

RA198-RA216

2016-06-21

Transcript of Proceedings Re:
Hearing on Defendants' Motion to
Compel and Motion to Disqualify
T2 Plaintiffs

RA217-RA241

2016-08-09

Transcript of Proceedings of
Hearing on Plaintiff's Motion for
Partial Summary Judgment, Motion
to Compel, and Motion to Amend
Complaint

RA242-RA266

2016-10-03

Order Granting Cotter's Motion to
Compel Production of Documents
and Communications Relating to

the Advice of Counsel Defense

RA267-RA269
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2016-10-03

Order Re Cotter Motion for
Expedited Discovery

RA270-RA272

2016-10-21

Reading International, Inc.'s Reply
In Support of Defendant W. Gould's
Motion for Summar y Judgment

RA273-RA278

2017-10-11

Motion for Evidentiary Hearing Re
Plaintiff's Adequacy as Derivative
Plaintiff — public

RA279-RA321

2017-10-18

Reading International's Joinder to
Motion for Evidentiary Hearing Re
Cotter's Adequacy as a Derivative
Plaintif f

RA322-RA324

2017-10-18

William Gould's Joinder to Motion
for Evidentiary Hearing Re Cotter's
Adequacy as a Derivative Plaintiff

RA325-RA327

2017-11-20

Transcript of Proceedings of
Hearing on Motion for Evidentiary
Hearing

RA328-RA347

2017-11-28

Déendants M. Cotter, E. Cotter,
Guy Adams, E. Kane, D.
McEachern, W. Gould, J. Codding,
M. Wrotniak's Answer to 2 nd
Amended Com plaint

RA348-RA377

2017-12-01

Request for Hearing on Gould's
Previously Filed Motion for
Summary Judgment

RA378-RA393

2017-12-13

Transcript of December 11, 2017
Hearing on Motions in Limine and
Pretrial Conference

RA394-RA468

2018-01-03

Reading International, Inc.'s Motion
to Dismiss for Failure to Show
Demand Futilit y

RA469-RA477

2018-01-04

Notice of Entry of Order Granting
Plaintiff's Motion for Rule 54(b)
Certification and Stay

RA478-RA484

2018-01-04

The Remaining Director
Defendants' Motion for Judgment as
a Matter of Law

RA485-RA517

3




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

CHRONOLOGICAL INDEX

Date

Description

Vol.#

Page Nos.

2018-01-05

Notice of Etry of Order Denying
Plaintiff's Motion to Stay and
Motion for Reconsideration

RA518-RA524

2018-01-08

Transcript of Proceedings of Jury
Trial — Day 1

RA525-RA538

2018-01-08

Transcript of Proceedings of
Hearing on Motion to dismiss for
Failure to Show Demand Futility
and Motion for Judgment as Matter
of Law

RA539-RA555

2018-04-23

Plaintiff Cotter's Motion for
Omnibus Relief

RAS556-RA685

2018-04-30

Transcript of Proceedings of
Hearing on Motion to Compel &
Motion to Seal

RA686-RA710

2018-05-02

Transcript of Proceedings of
Evidentiary Hearing

RA711-RA799

2018-06-19

Transcript of Proceedings of
Hearing on Motion to Dismiss,
Motion to Compel, Motions to Seal,
Motion for Relief Re
Noncompliance & Motion for
Summary Judgment

RA800-RA851

2018-07-12

Order Grantingin Part Motion to
Compel and Motion for Relie f

RA852-RA854

2018-07-12

Order Granting in Part Plaintiff's
Motion for Omnibus Relief &
Motion to Compel Production
Documents & Privile ge Log

RA855-RA857

2018-09-05

Notice of Entry of Stipulation &
Order of Relating to Process for
Filin g Motion for Attorne ys' Fees

RA858-RA865

2018-09-14

Suggestion of Death of Defendant
William Gould Upon Record Under
NRCP 25a)(2)

RA866-RA868

2018-10-01

Transcript of Proceedings of
Hearing on Plaintiff's Motion to
Retax Costs

RA869-RA893
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2017-11-28

Déendants M. Cotter, E. Cotter,
Guy Adams, E. Kane, D.
McEachern, W. Gould, J. Codding,
M. Wrotniak's Answer to 2 nd
Amended Complaint

RA348-RA377

2017-10-11

Motion for Evidentiary Hearing Re
Plaintiff's Adequacy as Derivative
Plaintiff — public

RA279-RA321

2015-08-31

Motion to Compel Arbitration

RA62-RA83

2015-08-10

Motion to Dismiss Complaint

RA1-RA57

2015-09-03

Motion to Dismiss Complaint

RA84-RA172

2018-12-07

Notice of Etry of Order Denying
in Part & Granting in Part Plaintiff's
Motion for Reconsideration &
Amendment of Judgment for Costs

RA894-FA900

2018-01-05

Notice of Etry of Order Denying
Plaintiff's Motion to Stay and
Motion for Reconsideration

RA518-RA524

2018-01-04

Notice of Entry of Order Granting
Plaintiff's Motion for Rule 54(b)
Certification and Stay

RA478-RA484

2018-09-05

Notice of Entry of Stipulation &
Order of Relating to Process for
Filing Motion for Attorneys' Fees

RA858-RA865

2015-10-12

Order Denying Nominal Defendant
Reading International, Inc.'s
Motion to Compel Arbitration

RA192-RA194

2016-10-03

Order Granting Cotter's Motion to
Compel Production of Documents
and Communications Relating to
the Advice of Counsel Defense

RA267-RA269

2018-07-12

Order Grantingin Part Motion to
Compel and Motion for Relie f

RA852-RA854
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2018-07-12

Order Granting in Part Plaintiff's
Motion for Omnibus Relief &
Motion to Compel Production
Documents & Privilege Log

RA855-RA857

2016-10-03

Order Re Cotter Motion for
Expedited Discovery

RA270-RA272

2015-10-19

Order Regarding Motion to
Dismiss Complaint

RA195-RA197

2018-04-23

Plaintiff Cotter's Motion for
Omnibus Relief

RA556-RA685

2015-08-20

Reading International, Inc.'s
Joinder to Margaret Cotter, Ellen
Cotter, Douglas McEachern, Guy
Adams and Edward Kane's Motion
to Dismiss

RA58-RA61

2018-01-03

Reading International, Inc.'s
Motion to Dismiss for Failure to
Show Demand Futility

RA469-RA477

2016-10-21

Reading International, Inc.'s Reply
In Support of Defendant W.
Gould's Motion for Summary
Judgment

RA273-RA278

2017-10-18

Reading International's Joinder to
Motion for Evidentiary Hearing Re
Cotter's Adequacy as a Derivative
Plaintiff

RA322-RA324

2017-12-01

Request for Hearing on Gould's
Previously Filed Motion for
Summary Judgment

RA378-RA393

2018-09-14

Suggestion of Death of Defendant
William Gould Upon Record Under
NRCP 25(a)(2)

RA866-RA868




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2018-01-04

The Remaining Director
Defendants' Motion for Judgment
as a Matter of Law

RA485-RA517

2018-05-02

Transcript of Proceedings of
Evidentiary Hearing

RA711-RA799

2016-02-18

Transcript of Proceedings of
Hearing on Cotter's Motion to
Compel and Motion to File
Document Under Seal

RA198-RA216

2015-10-06

Transcript & Proceedings of
Hearing on Defendants' Motion to
Dismiss and Plaintiff's Motion for
Preliminary Injunction

RA173-RA191

2017-11-20

Transcript of Proceedings of
Hearing on Motion for Evidentiary
Hearing

RA328-RA347

2018-04-30

Transcript of Proceedings of
Hearing on Motion to Compel &
Motion to Seal

RA686-RA710

2018-01-08

Transcript of Proceedings of
Hearing on Motion to dismiss for
Failure to Show Demand Futility
and Motion for Judgment as Matter
of Law

RA539-RA555

2018-06-19

Transcript of Proceedings of
Hearing on Motion to Dismiss,
Motion to Compel, Motions to Seal,
Motion for Relief Re
Noncompliance & Motion for
Summary Judgment

RA800-RA851

2016-08-09

Transcript of Proceedings of
Hearing on Plaintiff's Motion for
Partial Summary Judgment,
Motion to Compel, and Motion to
Amend Complaint

RA242-RA266




RESPONDENT'S APPENDIX TO ANSWERING BRIEF

ALPHABETICAL INDEX

Date

Description

Vol. #

Page Nos.

2018-10-01

Transcript of Proceedings of
Hearing on Plaintiff's Motion to
Retax Costs

RA869-RA893

2018-01-08

Transcript of Proceedings of Jury
Trial — Day 1

RA525-RA538

2016-06-21

Transcript of Proceedings Re:
Hearing on Defendants' Motion to
Compel and Motion to Disqualify
T2 Plaintiffs

RA217-RA241

2017-12-13

Transcript Proceedings of
December 11, 2017 Hearing on
Motions in Limine and Pretrial
Conference

RA394-RA468

2017-10-18

William Gould's Joinder to Motion
for Evidentiary Hearing Re Cotter's
Adequacy as a Derivative Plaintiff

RA325-RA327
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LAS VEGAS, NEVADA, MONDAY, APRIL 30, 2018, 9:04 A.M.
(Court was called to order)

THE COURT: Cotter.

Mr. Krum, why did you define "meeting" so narrowly?
Why did you define "meeting" so narrowly?

MR. KRUM: We defined "meeting" because we didn't
have the information that there was anything else going on.
But it doesn't matter for purposes of the motion today,
because we have other requests which the December 21
[inaudible] is the ones that are -- created the issue are
clearly responsive.

THE COURT: Okay. So you relied upon the

representation that was made in court about the meetings that
were occurring in December?

MR. KRUM: Well, no, Your Honor. | mean, the answer
is sure, we understood that based on the motion that was made
on the 27th the five dismissed directors had supposedly agreed
what happened. What we actually know is Mr. Gould's assistant
sent an email asking these matters be put on either the next
board meeting, which was the 29th, or a special meeting. But
we didn't miss it, Your Honor. Request Number 6 actually is
exactly what we would have drafted had we known what we did
not know.

Request Number 6 calls for all documents relating to

the decision to call the meeting, which is the December 29
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meeting, to ratify prior decisions. And the testimony, as we
provided to you in the motion, was that the three members of
the so-called special independent committee, Gould, Codding,a
and McEachern, had a meeting on a day they couldn't identify,
and they agreed at the meeting to do that. And the meeting
minutes presumably say that, but they're completely redacted.

But there are other requests, Your Honor. But |
don't need to go through them. So what happened is, as we now
know from the opposition papers, that, unlike the minutes of
the December 29 meeting which they were able to prepare in
about five days and use a draft of the December 29 minutes as
the basis for their motion for summary judgment, they didn't
bring to bear the same case in preparing the minutes of the
special independent committee of December 21. Mr. Bonner's
declaration says he was busy and he didn't prepare them until
January 24, he provided to Gould on January 30, and then he
gets comments and provides them to Codding and McEachern on
the 10th.

Your Honor, they first produced the document, first
produced documents and a privilege log on the 15th of
February. There was no basis upon which to withhold the
December 21 minutes, except for a claim of privilege. But
they didn't log them. They simply withheld them. And all
this talk in their opposition about what transpired

subsequently doesn't really change the fact that they withheld
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responsive documents. They didn't produce the document, they
didn't log the document until April 12, Your Honor. That's
after | requested it -- | didn't request it in McEachern's
deposition, because he was unclear about what transpired. But
later that day Ms. Codding said, we had a special independent
committee meeting a couple days before. And at that
deposition | asked the lawyers present, Mr. Tayback and Mr.
Ferrario, would you please produce those meeting minutes. And
whether it was there -- there was some colloquy there or
subsequently were they requested, the answer, sure they are
and -- sure they are. And so nobody said to me they're not
responsive. Nobody said, we're withholding them.
Approximately five or six days later | was in White
Plains, New York, deposing Mr. Wrotniak, who's not a member of
this committee. But at the end of that deposition | asked the
lawyers present, it was Mr. Searcy in person and Ms. Hendricks
telephonically, by the way, | asked at the last deposition for
the meeting minutes of the special independent committee,
would you produce them. Now, | had no idea that it was a
meeting about ratification. Ms. Codding said it was just --
neither Codding nor McEachern said they took any action. In
fact, one of them, | think McEachern, suggested they didn't.
So I'm like, well, fine, I'll get these minutes when Mr. Gould
makes his production. Because the productions, Your Honor,

were fairly consistent. Well, they weren't fairly consistent,
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they were exactly the same.

GT made a production I think it was on the 15th of
February, and a week or so later Quinn made a production. The
only difference was that the Quinn productions included some
nonresponsive documents they apparently want to use in the
case. And there was three sets of documents. Nothing in
those documents referenced this December 21 meeting. In fact,
as you saw in the email correspondence between me and Ms.
Hendricks, | understood that it was a December 27 meeting
based on Ms. Codding's testimony being more definitive. That
is, of course, until I deposed Mr. Gould, who, like Mr.
McEachern, placed it somewhere else in December, and, unlike
either of them said, no, we formally acted, we formally acted
at that special independent committee meeting and by, the way,
there are minutes. And they then finalized. Well, apparently
they hadn't been approved, but that's a process that they're
holding off on for reasons that may or may not have to do with
this case.

So what happened? | sat there and examined three
different committee members, the first two of which don't
really tell me what transpired. | asked for the minutes. The
minutes are responsive to this and other requests. And
nothing happens. | get nothing. And then, of course, we have
a different issue with Mr. Gould's production.

THE COURT: Okay. I don't know how you accidently
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delete your entire in box, so let's talk about that.

MR. KRUM: We'll get to that. But, to the point,
Your Honor, so what transpired on the ratification process was
unknown to me until Mr. Gould's testimony April 5th, both in
terms of chronology and in terms of what three of the five
ratifying directors did. | spent a lot of time going through
the privilege log, the only privilege log that was produced by
any of the defendants, which was by GT, because there weren't
any documents that told me anything about what transpired.
Literally. You know, we said three different sets of
documents, December 27 and 29, | think it was. So | spent a
lot of time. And then | get -- and then | don't get the
document.

You know, it's not conceivable to me that a lawyer
could sit through all these depositions where I'm examining
three different committee members giving three varying
versions of what transpired when and not say, well, gee,
should I double check and see if the minutes that Krum
specifically requested are responsive, after they've made that
decision to start with, Your Honor. That was the entire
choreography. And, by the way, it wasn't --

THE COURT: | was never told about a special
committee meeting. | was only told that the December 27th
meeting occurred at which everybody ratified the actions of

the directors who remain parties to this case.
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MR. KRUM: Right. And, of course, the process is
critical. The process is what it's all about, this process
where some number of these five ratifiers took the time to
make an informed decision and ratify a corporate decision.
What did they do? What did they know? Whether or not they
can make the case they're trying to make in their summary
judgment motion depends on that. That's exactly why you said
I needed discovery, figure out what happened.

THE COURT: So let me scoot back for a second. One
of your motions today asks me to have an evidentiary hearing
about what led up to the failure to produce this information
and whether sanctions are appropriate as a result of that.

Why do you think we should have an evidentiary hearing at this
late date?

MR. KRUM: Well, | think it's easy, Your Honor. We
don't need an evidentiary hearing. We think denying the
motion for leave to renew their ratification summary judgment
motion, grant the relief we request, which is preclude them
from offering that as a defense at trial. Otherwise, what we
have, Your Honor, if you don't think we need one and you're
prepared to make those decisions, which | think you can and |
think are appropriate, that's fine. | suggested to have an
evidentiary hearing because sometimes that's what you seek to
do to find out what happened in circumstances like this where

the lawyers seem to have not have done what they are supposed
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to have done.

The timing, Your Honor, is entirely their doing. We
were here on January 8th. Mr. Ferrario made comments to the
effect that he was going to be cooperative, they're going to
be forthcoming, and he said, | don't speak for Mr. Tayback or
Mr. Searcy, but they can say if they disagree. And he even in
those comments talked about having the draft December 29 board
minutes that were the basis for the motion approved and
finalized.

So they were going to make this all happen, we're
going to do it on an expedited basis. And not only did they
not do that, they didn't produce one of the critical documents
that we need to have and possess and know to obtain the
discovery that you told them they had to provide before they
could renew -- ask to renew their motion.

So do we need an evidentiary hearing? If we can't
get ratification out of the case, Your Honor, we don't need
one. But | know even, by the way, even it was an honest
mistake and somehow the left hand didn't know what the right
hand was doing, the lawyers weren't listening to me, what |
said at the depositions, can you please produce those minutes.
I've still been hamstrung. Three of the five ratifiers made a
decision at a meeting that | didn't even know happened.

THE COURT: Me, either.

MR. KRUM: So --
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THE COURT: And it was a week before trial -- two
weeks before trial.

MR. KRUM: Well, as it turned out, Your Honor, the
chronology of the directors was that the three, Gould,

Codding, and McEachern as members of the special independent
committee, we now know had a meeting on December 21st of that
committee.

THE COURT: | know that from the brief. Thank you.

All right. Guys, somebody want to say anything?

First, how do you accidently delete your entire in
box, and why on earth wasn't anyone informed about this
meeting when Mr. Ferrario came in and said, hey, Judge, | win?
He said that the first day when we getting ready to pick the
jury.

MR. FERRARIO: We should have won. And we should
win again. And this is a farce. And we'll explain why.

MS. BANNETT: Your Honor, | can't address that. I'm
going to leave that to Mr. Ferrario, because we weren't even
present for that -- or at least | wasn't present. So | don't
know what happened in terms of any representations on that
date.

But | can address Mr. Gould. And | want to start
with Your Honor's question about how do you delete an in box.

THE COURT: No. How do you accidently delete an in

box.

10
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MS. BANNETT: Accidently delete an in box.
THE COURT: An entire in box. But not your out --
but not your out box.

MS. BANNETT: Right. My client is not of a
generation that is super accustomed to dealing with email,
although he does use it in the course of his job. His in box
generally consists of not very many emails. He says maybe
about 10 or so emails were in his in box in total when he
accidently deleted it. So he regularly moves things out and
files things. He had about 10 emails. He thinks about three
of them were Reading related at that time. Beyond that he
doesn't know.

THE COURT: He knows how to move them -- he knows
how to move them into subfolders; right?

MS. BANNETT: He does, yes.

THE COURT: Okay. Allright. So that's a little
more adeptness with email than a lot of other people of that
generation, and "of that generation” I'm going one generation
above me.

MS. BANNETT: Yes. At least one generation.

THE COURT: Mr. Morris is very adept at email, too,
and he's in that generation.

MS. BANNETT: | don't know whether he moves -- |
have to say | don't know whether he moves them directly or

sends them to his -- forwards them to his assistant to move.

11
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THE COURT: But he knows how to do that. He knows

how to preserve his emails.

MS. BANNETT: He at least forwards his email. Yes.

And, like | said, this was not -- this was something that's
inadvertent. He doesn't know what he did. So other than
saying he went to delete one email and then he deleted the
rest, he doesn't actually know what he did.

And | don't know if you've ever misfiled an email
and not known where it's gone to, but I'm of a generation that
grew up using email, and | did that just two days ago when |
tried to forward an airline reservation to my assistant from
my phone, pressed some button to -- | have no idea where that
email is. Can't figure it out. | think that that's what
happens.

But | think that the important thing to remember is
that we're talking about what is likely three emails, maybe
four emails total that --

THE COURT: About this meeting that | didn't know

anything about right before our trial.

MS. BANNETT: No, | don't know that they were about

the December 21st meeting. They may -- they could be about
the December 27th meeting. Or | think it was the December
29th meeting, actually. The email setting the meeting went
out on December 27th.

So -- but we're talking about an extremely limited

12
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number of emails in his in box. Everything that he sent
relating to the topic of ratification was sent to either a
party or --

THE COURT: No. Those would be things in his out
box. See, when you send them they're in your out box. Your

in box are things you receive from other people.

MS. BANNETT: Yes. Everything that was either sent

or received relating to ratification came from or was copied

to a party in the case and so should have been produced or can

be pursued from a party. This isn't a case where this was the

only copy of the email in existence or that it was purely

internal communications with someone else at his firm. That's

not the kind of communications that were talking about here.
THE COURT: Okay. Anything else you want to tell

me?

MS. BANNETT: | think that the last point that |
want to make is that | think that Mr. Krum has a very clear
picture of what happened through the document discovery that
he's conducted from my client and from the other directors and
from the company and also from the depositions that he took
where he asked whatever questions he wanted to ask. And he
has a clear picture of what happened, when it happened, and
the reasons that the directors voted for ratification. And
it's not clear what additional information he's seeking at

this point.
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THE COURT: Okay.
MS. BANNETT: Do you have any further questions?
THE COURT: Not really.
Mr. Ferrario.
MR. FERRARIO: What do you want to talk about?
THE COURT: How come it takes so long to produce the
minutes that you told me the day you came in and said, hey,
Judge, it's all over, we win?
MR. FERRARIO: We have two separate committees,
Judge. And you know what -- and Mr. Krum -- this is a farce.
You want to what else you didn't know about going to trial?
THE COURT: What else don't | know about?
MR. FERRARIO: You want to know what else? They
didn't pay their experts. I've got collection agents up --
bugging one of my client's subsidiary's employees because they
didn't pay their experts before trial. We're going to have to
get into that little bit.
THE COURT: That's not fun.
MR. FERRARIO: Oh, that's not fun, is it, when we
all of a sudden had to continue the trial. Just learned --
but let's just -- let's put this back in perspective. The
issue --
THE COURT: So are you saying Mr. Cotter really
wasn't sick?

MR. FERRARIO: | don't know if Mr. Cotter was sick.

14
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THE COURT: Because that would be bad if he wasn't
really sick and | dismissed the jury based on an illness.
MR. FERRARIO: | don't know, okay. We were
suspicious, but Your Honor took their affidavit at face value,
that's it.
THE COURT: | had an affidavit from a doctor.
MR. FERRARIO: The next thing | know I've got a lot
of weird stuff going on about not paying their experts, okay.
So we could throw that out there.
But let's just get to this issue, because there's a
special litigation committee. | have the minutes right here
that Mr. Bonner -- I'm prepared to show these to Your Honor
and you can see what we talked about at the committee.
THE COURT: If you want to submit them in an in-
camera submission --
MR. FERRARIO: Absolutely.
THE COURT: -- that would be part of my record, |
will. I'm not looking at it on your tablet, Mr. Ferrario.
MR. FERRARIO: Okay. Well, | would have had that,
but | --
THE COURT: You've been through this before with
other cases.
MR. FERRARIO: | have. | had kid duty this morning
and | took the wrong car. My pleadings are in another car.

THE COURT: | left my phone at home and had to go

15
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back home.
MR. FERRARIO: All right. I didn't want to go back
home and be late. But that's neither here nor there.
So here's the issue. There's a special litigation
committee, okay, that considers all sorts of things having to
do with this case, an arbitration matter, and other related
matters, okay. That's the committee we're talking about.
That committee cannot bind the company. That committee cannot
ratify. The board ratifies, okay. The ratification took
place at the board meeting. Mr. Krum has set out in his
pleadings a rather detailed history of what occurred here,
okay. He knows exactly what occurred here. He knows the that
issue came up in a form at the special litigation committee
meeting. He knows when the ratification meeting took place.
He knows what materials were considered at that meeting. He
has deposed all these people. He has seen the documents.
And the other thing when he talks about process that
is just glaringly omitted from his pleadings is every one of
these people that are on the board were once sued by Mr. Krum
and his client. Every one of these people lived the case.
Every one of these people were deposed. Every one of these
people knows what happened, knows the chronology, knows the
facts, knows all of that, okay. So all this is at this point
is an attempt by Mr. Krum to deprive my client and the board

members of an opportunity that they have available under the

16

RA701




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

Nevada statute, to ratify an action even if --
THE COURT: The week before trial.
MR. FERRARIO: But, Your Honor, you and | talked --
THE COURT: I'm just sayin'.
MR. FERRARIO: We talked about that. That -- this
was all occasioned as a result of your ruling.
THE COURT: Which means | may never grant summary
judgment to anyone again ever.
MR. FERRARIO: Well, I don't think that's the case.
I think -- you know, if Your Honor makes a ruling, it
obviously impacts trial. It impacts all sorts of things.
THE COURT: This was a new one on me, though, Mr.
Ferrario. I've done a lot of trials in my career, and this
one was new. Very creative, but new.
MR. FERRARIO: But, Your Honor --
THE COURT: I'm not saying it's wrong, because |
haven't heard the evidence yet.
MR. FERRARIO: That's all | wanted to hear is you
not saying it's wrong.
THE COURT: How on earth -- so is the secret minutes
of the December 21 --
MR. FERRARIO: They're not secret.
THE COURT: Wait. They're redacted.
MR. FERRARIO: They're right here.
THE COURT: | can't look at your tablet. Are the
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redacted minutes of the December 21, 2017, special independent
committee meeting solely about this case?
MR. FERRARIO: Let me read them.
No. There's -- and | have to be clear. Without a
waiver, there's a discussion in here about possible
resolution, but it involves more than this case.
THE COURT: So the probate case, the one in
California?
MR. FERRARIO: It's more than that, Your Honor.
There's all sorts of prongs to this, okay.
THE COURT: Okay. Well, but that's really all about
this case for discovery purposes.
MR. FERRARIO: No.
THE COURT: When you guys asked me to take time off
S0 you can go to California to try and settle this case and
you're unsuccessful | know that they're related.
MR. FERRARIO: There were a lot of actions and there
were discussions about let's call it a global settlement --
THE COURT: Okay.
MR. FERRARIO: -- an omnibus settlement.
THE COURT: So -- that's fine. So one of the
requests is that | review those documents in camera. | am
happy to review them in camera, but you have to submit them to
me camera so | can then make a review.

MR. FERRARIO: 1 will.
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THE COURT: | am inclined to set an evidentiary
hearing related to the delay in the production of those
minutes. Whether that hearing is one at which we will take
witness testimony or not is one that | won't know until | see
the minutes to see what they talk about. Since I've never
seen them, I'm in a bit of a quandary.

| am declining to order Gould, Codding, and
McEachern to appear for further deposition, but reserve the
right to have them physically appear for the evidentiary
hearing.

MR. FERRARIO: That's fine, Your Honor. There's
no --

THE COURT: Okay. So when do you want to do it?

MR. FERRARIO: There's no mystery here.

THE COURT: When do you want to do it?

MR. FERRARIO: I'll do it tomorrow. I'll do it --

THE COURT: Okay.

MR. FERRARIO: -- this afternoon. | could care
less.

THE COURT: All righty. What time do you want to
start?

Ms. Brown, how long are we going to be with your
settlement conference today?
MS. BROWN: Hopefully all day, Your Honor.
THE COURT: So we can't do it today.
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MR. FERRARIO: Do you want me to bring Mr. Bonner
over? Do you want to talk to Mike?
THE COURT: You want to do it later in the week?
MR. FERRARIO: No. If he's here, I'll bring him
over this afternoon.
THE COURT: No. I'm doing a settlement conference
this afternoon.
MR. FERRARIO: Oh. Give us a date. But let's get
this done, because it's much ado about nothing. And all this
is they want to avoid what the Nevada statute mandates this
Court to do. And this is a half-baked attempt to create a
discovery dispute where none exists.
THE COURT: And it may be that none exists.
MR. FERRARIO: That's all this is.
THE COURT: But the fact that | never heard about
this special committee meeting prior to this motion practice
is of concern to me.
MR. FERRARIO: Why? It was a special litigation
committee that considers all sorts of things, as you will see
when | give you the minutes.
THE COURT: Okay.
MR. KRUM: Well, Your Honor, | don't know how he --
THE COURT: So I'm scheduling an evidentiary
hearing.

MR. KRUM: Yes. I'm sorry, Your Honor.
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THE COURT: So | have a case called Nuveda that has
an evidentiary hearing Wednesday, Thursday, and Friday, but
the following week | have time.
MR. KRUM: Next week, Your Honor.
THE COURT: Next week?
MR. FERRARIO: Oh. We can't do it this week?
THE COURT: I could, but | have another evidentiary
hearing on enforcement of a settlement on Wednesday, Thursday,
and Friday.
MR. FERRARIO: All right. What days next week, Your
Honor?
THE COURT: | think any day.
Right, Dulce? Except Tuesday afternoon when | have
to do my Mental Health Court duty.
MR. FERRARIO: We'll only need | would say an hour
or so.
THE COURT: Huh-uh. Never happen.
MR. FERRARIO: Two hours?
MR. KRUM: My suggestion is Wednesday, Your Honor.
THE COURT: In the afternoon.
MR. FERRARIO: Wednesday of the 9th?
THE COURT: Everybody okay on Wednesday, the 9th?
Starting at what time?
MR. FERRARIO: Your Honor, that day is horrible.
THE COURT: Okay. Thought you said you wanted to do
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this.
MR. FERRARIO: 1did. | wanted to do it today.

THE COURT: Well, I can't. I'm doing a settlement
conference that's apparently all day.

MR. FERRARIO: Can we do Tuesday?

THE COURT: In the morning.

MR. FERRARIO: Tuesday in the morning. That'll
work.

MR. KRUM: Your Honor, Tuesday's fine. I'd like to
start and finish, because I'm travelling in for that.

THE COURT: | have to take a break to do my Mental
Health Court duties. They don't always take a long time; it
depends on how many people need to be terminated from Mental
Health Court.

THE CLERK: Mental Health is dark.

THE COURT: Mental Health is dark that day.

Apparently | have all day on May 8th for you.

MR. KRUM: Well, then we'll take May 8th. But, Your
Honor, if you would, please. | don't understand who you have
-- who you expect to have testify and that sort of thing.

THE COURT: Well, if somebody thinks it would be
important for me to hear from Gould, Codding, and McEachern
about why the minutes weren't produced in a timely fashion --

I'm not sure they're really the people who answer those

guestions -- then they will need to come. I'm not going to
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let you take their deposition again. | assume that Mr. Bonner
will be here to explain to me what the hell happened.
MR. KRUM: Mr. Bonner and Mr. Ferrario were both at
the December 11 meeting, | believe.
THE COURT: Well, and Mr. Ferrario's going to be
here. I'm not sure I'm going to make him testify to explain
what happened, but he's going to be here to argue why he did
it as fast as humanly possible.
MR. FERRARIO: | don't prepare minutes.
THE COURT: I'm aware of that. | don't know that
you even prepare orders.
MR. FERRARIO: | have done that.
THE COURT: Have you done that in your history?
So | am going to reserve ruling -- or I'm going to
continue all of the motions that are on today to May 8th, and
| will see you starting at -- how about 9:00? Can we do 9:00
o'clock?
MR. KRUM: Yes.
MR. FERRARIO: That'll work.
MR. KRUM: Thank you.
MR. FERRARIO: Thank you, Your Honor.
THE COURT: We won't know what courtroom we'll be in
until | see you.
MR. FERRARIO: And I'll submit the email prior to

the hearing; right?
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THE COURT: It comes in a sealed envelope --
MR. FERRARIO: Yeah.
THE COURT: -- and it needs to be marked "For In-
Camera Submission.” The face sheet of what you're giving me
needs to be served on all parties, and then | will look at it.

MR. FERRARIO: Okay.

THE PROCEEDINGS CONCLUDED AT 9:30 A.M.

* k k% %
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LAS VEGAS, NEVADA, WEDNESDAY, MAY 2, 2018, 2:15 P.M.

(Court was called to order)

THE COURT: Are we ready? So are we going to call a
witness first, or are we going to do something else first?

MR. FERRARIO: Well, we have Mr. Gould standing by
via video link. And | would think that --

THE COURT: Do you have the exhibits?

MR. FERRARIO: We do. And Ms. Bannett will be
handling that, Your Honor. | know you don't like opening
statements on things like this, so if you want to get --

THE COURT: It's not that | don't like them. |
don't need them.
MR. FERRARIO: Okay. Well, you don't need them.
THE COURT: And | heard a rumor that Mr. Tayback got
stuck in an airport somewhere. But you're here, Mr. Searcy.

MR. SEARCY: He's stuck in Burbank, but | came in
the night before. He wanted to be here in case there were
scheduling issues, but I've got it covered, Your Honor.

THE COURT: You've got it covered?
MR. SEARCY: ['ve got it covered.
THE COURT: I'm so glad to hear that.

MR. FERRARIO: And, Your Honor --

THE COURT: | can't do video and a call in both. 1
can only do one or the other.

MR. SEARCY: | tried to tell him that.
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MR. FERRARIO: This will come up, and I'll let Ms.
Bannett speak to this further, but following your questioning
and some of the surprise you expressed on --

THE COURT: About which subject?
MR. FERRARIO: Monday about --
THE COURT: Deleting in boxes?

MR. FERRARIO: -- deleting an in box and not being
able to retrieve it. Renewed efforts were undertaken, perhaps
more pointed questions asked, and Mr. Gould was able to
retrieve some material. And --

THE COURT: Amazing.

MR. FERRARIO: -- Ms. Bannett will get to -- look,
it happens. And you will see Mr. Gould is of that generation
that's older than you and I, and -- at any rate, what we --
we've been going through it, and | feel comfortable in telling
the Court based on what I've seen now, and | don't think
anything will surprise us, all the material that we recovered
was produced by either the company or it's on a company
privilege log or by one of the other parties. | don't think
there's anything new that was retrieved. But we were able to
retrieve it, okay. | wasn't, but Ms. Bannett was. And I'l
let her speak to that, Your Honor.

THE COURT: Okay. Ms. Levin.
MS. LEVIN: Yeah. We just want to raise our

objection on this. We received an email from Ms. Bannett at
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11:18, late morning, about further production. The documents
that we received were ones already produced. But, more
importantly, we were told that they were going to provide us
with a supplemental privilege log but not today, not until

after the hearing. And our problem is that we won't be able
to test Mr. Gould's testimony as against those privilege log
entries that we haven't seen. So we are taking the position
that this -- we don't believe we can make a determination
today as to what he will testify to, because we haven't had an
opportunity to see those privilege log entries. And we would
say that, you know, we would reserve the right to depose him
further on those entries.

THE COURT: Well, that's something you've asked for
in your motion, and | haven't made a determination on what
relief I'm going to give you in your motion yet other than
scheduling this evidentiary hearing.

MR. FERRARIO: Your Honor, we are in no way, shape,
or form trying to impede, you know, a full examination of Mr.
Gould. This happened. We responded as quickly as we could.
He stayed up till 3:00 in the morning get all this together.
| think -- we haven't gone through all of the privileged
documents and all the privilege logs, but | suspect that most
everything will have been on the company privilege log. There
may be one or two additional documents. | can tell the Court

from my brief review of these materials -- and | think Ms.
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Levin indicated that most of them have already been -- | think
all of them have been produced -- a lot of them are like
calendar entry things that you get that says, we're going to
have a meeting or a call at some point in time, those kind of
things. Now, that probably won't appear on a privilege log,
but there's some other stuff.

But the bottom line is what we suspected. There
will be no prejudice. But, again, if the Court determines
that Mr. Gould needs to be redeposed, then, you know, we
understand that. The other thing | would point out is they
haven't challenged any of the privilege logs to this point, so
I don't know that that's really much of an issue. And Your
Honor looked at the meeting minutes this morning and
determined that was a proper --

THE COURT: Two pages of documents. | sustained the

redactions.

MR. FERRARIO: Exactly. So with that, I'll let Ms.
Bannett go, and we'll call Mr. Gould.

THE COURT: Ms. Levin, did you have anything else

you wanted to add before | go to the witness?

MS. LEVIN: I just wanted to raise one point, is
that the -- it still doesn't resolve the issue that some of
these emails that Mr. Gould disclosed on his first
supplemental privilege log were not logged by GT on its RDI

log. So we still haven't resolved that issue.
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And so we want to preserve all rights, because it
seems that the story also with respect to what was able to be
retrieved keeps changing, and we just want to make sure that
we get all the documents --

THE COURT: You got that.

MS. LEVIN: Okay.

THE COURT: If you couldn't find documents on Monday
because they were so unavailable and then | expressed
disbelief and they amazingly appear, that is suspicious.

MR. KRUM: One other thing, Your Honor, just to be
-- to correct the record. We did challenge the adequacy of
the privilege logs, both the original and the supplemental log
provided by Mr. Gould.

THE COURT: Okay. Ms. Hendricks.

MS. HENDRICKS: | wanted to address the issue that
Ms. Levin raised regarding GT's log and the log that Mr. Gould
produced last week. We did cross-reference it. There's
really two reasons that there are some discrepancies, one
being for RDI's privilege log if things were nonresponsive to
the requests propounded on RDI, those emails are not on our
privilege log. And some of those -- the communication that
Mr. Gould identified was not on there because it wasn't
relevant to the [inaudible] RDI's privilege.

The second issue is everything appeared to be on

email chains, except maybe one or two documents that had
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already been produced. So the email chain where the
communication started between the parties is on RDI's
privilege log. When Mr. Krum asked us to de-dupe the
privilege log about 150 entries were removed. And | believe
some of that got caught up when that happened. But the email
chain itself has been identified previously.
THE COURT: Okay. Are we ready to go to the
witness?
MS. BANNETT: It depends however Your Honor wants to
do it. I would like at some point to explain what we did to
get the documents --
THE COURT: Miraculously the documents are no longer
lost between Monday and Wednesday?
MS. BANNETT: Yes. And Mr. Gould will address to
the extent that he can. But obviously | also had a role. So
I don't know if you want me to talk about my role to start.
THE COURT: Why would | want to ask you that now
when | have a withess who's waiting for us to ask questions?
MS. BANNETT: Then, Your Honor --
THE COURT: Let me go back to my question. Do you
have exhibits? Where are they?
MR. FERRARIO: Yes. We've given them to Dulce.
THE COURT: I'm looking for the ones that Mr. Gould
has.

MS. BANNETT: | believe he has them -- | believe he
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has them all.
THE COURT: What did you send him?
MR. FERRARIO: What you have in your hand --
THE COURT: Who sent him the documents?
Ms. Hendricks, what did you send him?
MS. HENDRICKS: [Inaudible].
MR. FERRARIO: What do you mean? Don't trust me?
THE COURT: No.
MS. HENDRICKS: Sent him the notes. You've got --
the two sets you have in front of you are what were sent to
Mr. Gould. So we forwarded it to the Court, and then
forwarded it to --
THE COURT: So | have two sets of documents, one
called Plaintiff's Proposed Exhibits for Evidentiary Hearing,
which appear to have -- are they sequential Bates numbers, Mr.
Krum?
MR. KRUM: No.
THE COURT: No, they're not sequential. So those
would be P-1 through P-5. And then | have those that are
Defendants' Proposed Exhibits for Evidentiary Hearing, and
these are A through D, and they appear to be sequentially
numbered.
MS. HENDRICKS: Correct, Your Honor. The only thing
| would bring to your attention is they were not marked with

exhibit numbers before they were sent to Mr. Gould, so --
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THE COURT: And that's why | said Bates numbers.

MS. HENDRICKS: We do have somebody with Mr. Gould
that is going to help him find the right documents and get the
exhibits in front of him, so they'll --

MR. FERRARIO: And, Your Honor, you will see I've
got, for example, Mr. Bonner's declaration which is already
part of the record. But having been in front of you on other
hearings like this, you I think want us to reintroduce it
here. So that's what we're --

THE COURT: | want you to introduce it here, because
it's not introduced when it's filed with a brief.

MR. FERRARIO: Thank you.

THE COURT: Okay. Did you want to ask Mr. Gould
some questions?

MS. BANNETT: | do.

THE COURT: How do | get Mr. Gould on the camera,
Jill?
MR. KRUM: There he is.
THE COURT: Mr. Gould, how are you?
MR. GOULD: I'm fine, thank you.
THE COURT: Can you hear me okay?

MR. GOULD: Yes, | can.

THE COURT: The lawyers have microphones in front of
them, but sometimes you won't be able to hear them. I'm going

to ask them to stand near a microphone and keep their voice
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up. Our cameras do automatically go to folks when they speak,
so if someone makes an objection, please remember | need you
to pause for a minute before you answer so | can rule on their
objection. Okay? Is that okay, sir? Sir, can you hear me?
MR. GOULD: Oh. You were talking to me? | --
THE COURT: Yes.
MR. GOULD: Oh. Yes, that's fine.
THE COURT: Okay. Can you raise your right hand so
| can swear you in, please. Sir, are you agreeing to be sworn
by my clerk over the video line?
MR. GOULD: Yes.
THE COURT: Okay.
WILLIAM GOULD, A DEFENDANT HEREIN, SWORN
THE CLERK: Thank you. Please state and spell your
name for the record.
THE WITNESS: My name is William Gould, G-O-U-L-D.
THE COURT: You may proceed, Counsel. Please
remember to keep your voice up.
MS. BANNETT: Thank you for the reminder, Your
Honor.
DIRECT EXAMINATION
BY MS. BANNETT:
Q Mr. Gould, good afternoon.
A Good afternoon to you.

Q Did you receive a subpoena duces tecum from the
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plaintiff in January of this year?
A Yes, | did.

Q And what did you do to collect documents when you
received the subpoena?

A | asked my secretary to collect all the documents
that were responsive to the subpoena.

Q And were you able to collect at that time all of the
documents that you sent or received relating to ratification?

MR. KRUM: Objection. Foundation.

THE COURT: Overruled. You can answer.

THE WITNESS: Okay. Well, | was concerned about one
thing, and that is about a few months ago | was trying to mess
around with my computer and delete a few things, and | must
have pressed a button that completely eliminated my in box.
And | tried to get it back. | couldn't do it. And then |
asked my secretary, who's more well versed in these kinds of
things than | am, to help me, and she couldn't do it.

So | called in the IT Department. They came in,
they fiddled with my computer for about 20 minutes, and
finally they said, no, you can't get those back, we cannot get
you those emails back.
So | think there may have been some -- probably were
some Reading emails on that in box.
BY MS. BANNETT:

Q Mr. Gould, how did you accidently delete your in
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box?

A ldon't know. | have no idea what happened. It's a
mystery to me.

Q After the hearing do you remember that | called you
and told you that the Judge was very surprised that these
emails couldn't be recovered?

A Yes, | do.

Q And what did you do after that phone call?

A Well, after that phone call it disturbed me, because
apparently a lot of people in the courtroom were skeptical of
the story. So | went back to the IT Department and | asked
them, there has to be some way that this -- these things can
be produced -- excuse me, somehow brought back. And they
said, no, we told you before, nothing has changed, can't do
it. Then after discussion they finally came back and said
that they actually could get these emails back.

Q And did they tell you what it was technically that
they were going to?

A No. On the technical side I couldn't understand
that part of it, but | did have them get in touch with you to
go over why this was able to be done.

MS. BANNETT: No further questions at this time.

THE COURT: Mr. Krum, cross-examination?

Il
Il
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CROSS-EXAMINATION
BY MR. KRUM:
Q Good afternoon, Mr. Gould.
A Good afternoon, you.
Q When did you lose your emails, meaning when did you
delete your in box?
A You know, I don't -- | don't actually remember the
exact time, but I think it was -- must have been, oh, maybe
two or three months ago.
Q Isthere some means by which you could determine the
exact time?
A ldon't know. I'll ask if there's a way -- probably
there would be. | don't know.
Q Wasi it also in the same time range, two or three
months ago, that your IT Department first told you that the
emails could not be retrieved?
A Yes, it was.
Q Isthere any reason a person from your IT Department
could not testify in this proceeding?
A No. They're standing by, ready to testify if you
would like to hear them.
Q Do you have any documents that reflect your request
to them and their efforts to retrieve your emails?
A No. This was all done orally. | mean, we had this

conversation and, you know, | grilled them, and they said they
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just couldn't do it. And I'm not -- | don't know enough about
technology and modern developments, but | take them at their
word.

Q Do you recall that the subpoena directed to you was
served on or about January 12, 20187

A Yes.

Q Were your emails -- was your in box deleted before
or after that?

A After that, | would think. My recollection, after
that.

Q When did you first communicate with your secretary
about retrieving documents responsive to that subpoena?

A Shortly after | discovered that my email for that
particular day had gone away | call to tell her that, because
I knew that there might be some Reading emails on there and
that she should know that.

Q So your testimony, Mr. Gould, is that you had asked
her to retrieve documents responsive to the subpoena you
received on or about January 12 prior to when you deleted your
in box?

A I'm not sure about the sequence of timing, but I'm
-- | really don't know. I'm not sure about that.

Q Do you know when she began looking for documents

responsive to that subpoena?

A When you say she you mean my secretary?
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Q Well, that's who did it; right?

A Right. | just wanted to make sure that's what you
were referring to.

Q Yes.

A Would you repeat that question.

Q Of course. When did your secretary begin looking
for documents responsive to the subpoena you received on or
about January 12th?

A | believe it was shortly after | received the
subpoena.

Q So your best understanding is that she began the
search for documents responsive to that subpoena before you
deleted your in box?

A Not sure.

Q Do you have any understanding, Mr. Gould, as to why
it was nobody searched your sent email box prior to the
hearing in this case?

A Yes, | do.

Q What happened?

A What happened was the question posed to the IT
people was, can you recover those emails. And they focused on
that particular thing and they said, no, we can't recover
them. Later it turned out that they could recover both my in
box and my outgoing emails, and at that point what had

happened was just a misunderstanding on the scope of what they
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were looking at.
Q Is it your testimony that the misunderstanding was
on the part of your secretary?

A Not necessarily. | would blame it more -- the
misunderstanding on both my secretary and | and the IT
Department. You know, we weren't asking them -- you know,
they knew we wanted these memos -- or these emails back, and,
in fairness, we just asked them, is there any way to retrieve
these emails. What happened here is it turns out there's
another way to retrieve them other than going back and trying
to get the actual deleted emails.

Q When did you first tell your lawyers at Bird Marella
about the deleted in box?

A It was not too long after the deletion occurred.

Q So you would put that in the two to three months ago
time frame?

A Yes. Or maybe -- yeah, that's about right.

Q Atany point in time after you deleted your in box,
Mr. Gould, did you have any discussions about engaging an
outside IT person to do what your law firm IT Department had
initially told you could not be done, which is to recover
those deleted emails?

A No. We hadn't considered that.

MR. KRUM: | have no further questions, Your Honor.

THE COURT: Thank you.
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Anyone else have any questions for Mr. Gould?
Hold on, sir. They're consulting.
MS. BANNETT: | don't believe so.
THE COURT: All right. Thank you, sir. We
appreciate your time. Have a nice afternoon. We're going to
close the video link.
THE WITNESS: Thank you, Your Honor.
THE COURT: Who's your next witness?
MR. FERRARIO: Mike Bonner.
THE COURT: Mr. Bonner, come on up.
MICHAEL J. BONNER, ESQ., DEFENDANTS' WITNESS, SWORN
THE CLERK: Thank you. Please be seated. Please
state and spell your name for the record.
THE WITNESS: My name is Michael J. Bonner. Last
name is Bonner.
MR. FERRARIO: Can | dispense with background?
THE COURT: Mr. Bonner, you're an attorney; right?
Been an attorney for 30 years or so?
THE WITNESS: Yes, Your Honor.
THE COURT: Okay. Keep going.
MR. FERRARIO: | was going to ask him what he got in
-- what grades he got in law school, but | won't do that.
THE COURT: Thank you, Mr. Ferrario.
Il
Il

18

RA728




© 00 N oo o B~ W N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

DIRECT EXAMINATION
BY MR. FERRARIO:

Q Mr. Bonner, you currently work at Greenberg Traurig;
correct?

A Yes.

Q Andis a company called Reading International a
client?

A Yes. It's aclient of our firm.

Q Okay. And are you the principal contact for that
client?

A Yes.

Q Okay. And in your capacity as a lawyer for that
client do you get involved with something called the special
independent committee of the board of directors of Reading
International, Inc.?

A Yes.

Q Okay. Can you tell the Court a little bit about
that committee, how it came into existence and what its
purpose is.

A Yes. Board of directors of Reading formed the
special independent committee in August of 2017. It was
formed to consist of independent directors only to allow an
independent committee separate from the Cotter directors to
overview, oversee, and take a supervisory position, if you

will, with respect to the various litigation involving the
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Cotter's, including the derivative litigation, the James
Cotter, Jr., employment litigation, the Trust, the Cotter
Family Trust litigation in California, and related similar
matters.
THE COURT: And the probate case here in Nevada.
THE WITNESS: Yes, Your Honor.
MR. FERRARIO: That's true.
BY MR. FERRARIO:
Q And who are the members of that committee?
A Member of the committee are William Gould, who's the
chairman; Judy Codding; and Douglas McEachern.
MR. FERRARIO: Your Honor, I'd like to show the
witness Exhibit B. May | approach?
THE COURT: Yes.
Sir, this is not our usual organized set of binders.
Mr. Ferrario's hopefully going to get you to the right
document. 1 think it's your declaration.
MR. FERRARIO: We're going to pass the dec. We're
going to go back to [inaudible].
THE COURT: All right. So we're going to do
minutes. The redacted version?
MR. FERRARIO: We're going to go to the charter.
THE COURT: The charter.
BY MR. FERRARIO:

Q Do you recognize what I've put in front of you as
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Exhibit B?
A Yes.
Q And what is that?
A It's a copy of the charter of the special
independent committee of the board of directors of Reading
International, Inc.
MR. KRUM: 1| apologize for interrupting. We don't
have that set.
MS. HENDRICKS: Here you go.
THE COURT: You do now.
Thank you, Ms. Hendricks.
MR. KRUM: Thank you, Ms. Hendricks.

THE COURT: And at the time they offer it if you
have an objection, let me know. I'm going to let him try and
lay some foundation first.

BY MR. FERRARIO:

Q Allright. And this charter sets forth the purpose
and duties of the committee; correct?

A Yes.

Q Okay. And were you involved in preparing this

charter?
A Yes.
MR. FERRARIO: Your Honor, | would offer Exhibit B
into evidence.

THE COURT: Any objection to B, the charter?
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MR. KRUM: No objection, Your Honor. We still have
an issue, though. Excuse me.
(Pause in the proceedings)
THE COURT: So the charter will be admitted, but
we're in the process of making sure that Mr. Krum has a copy
of A through D.
Hold on, sir.
MS. HENDRICKS: They were all sent via email. |
apologize, Your Honor.
THE COURT: Even my copy?
Are you okay now, Mr. Krum?
MR. KRUM: We are.
THE COURT: Okay.
MR. KRUM: Thank you.
THE COURT: B has been admitted.
(Defendants' Exhibit B admitted)
BY MR. FERRARIO:
Q Okay. Mr. Bonner, now, you've explained to the
Court the purposes of the committee. How are meetings called,
and how does the committee generally operate?
A The meeting -- I'm sorry. The committee thus far
since its formation in August has basically started out in a
somewhat planning mode for the first several meetings. As the
months have gone by the committee has scheduled meetings for

updates relative principally to the status of the derivative
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case as it proceeded toward trial, and also some events that
were occurring with respect to the Trust case. And so
typically the chairman of the committee, Mr. Gould, will call
a meeting of the committee. They're almost always held by
telephone, and they're typically done in that fashion.

Q And are you the person that is charged with
preparing minutes regarding committee meetings?

A Yes.

Q Okay. And what is your typical practice in regard

to preparing minutes?

A | participate in the meeting, I'm in the room or on
the telephone, as the case may be, | have a legal tablet, and
| write down summaries to myself in my own handwriting and |
-- you know, they're done contemporaneously. And at some
point | will transfer those typically by dictation. | dictate
often -- when | get to actually turn them into a document |
typically dictate those through our firm's dictation system
and oftentimes through our document center, which is located
in another state, and they're returned to me.

Q There's been an issue raised in -- that brings us
here today regarding kind of the timeliness of the preparation
of minutes. Is it your practice to prepare minutes, you know,
a day after the meeting, a week after the meeting? Or what is
your practice | guess would be a better way to ask the

question.
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A All of the above. | mean, if | have the time, |
would prefer to do it sooner. But it's not uncommon due tot
press of business | may do them weeks later at times. It
would also depend on if the meeting -- if there's any
important action taken in the meeting where the existence of
the minutes may have some import.

Q Okay. And once you prepare the minutes what do you
typically do with them?

A In the case of the special independent committee my
practice was to prepare them and then send them to Chair Gould
for his review. And then ultimately we sent them on to the
other members for their review.

Q Ifyou'll look at the packet in front of you and
turn to Exhibit A, which is the declaration. Go the other
way. There you go. Take a look at that for a minute? You
recognize that document?

A Yes.

Q Okay. And does that declaration set forth what
occurred with regard to the preparation of minutes for the
meetings that are reflected on page 2 of the declaration?

A Yes.

Q And as you said in the declaration, you essentially
prepared minutes for all of these meetings, starting with the
meeting in November, on November 28, 2017, sometime in late

January 2018?
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A Yes.

Q Okay. And as you said in your declaration, the only
reason that it took so long -- if you want to say it that way
-- to prepare these minutes was because you were busy doing
other things?

A Yes.

Q I'know you can't tell the Court -- or can't tell the
parties here what companies were involved in a transaction,
but were you involved in a rather time-pressing transaction
through the month of January?

A Yes. We were retained just before Christmas on a

significant transaction in which | was lead merger counsel.
It had a very short fuse, and so | was very busy in that
particular transaction from just before Christmas into January
and beyond. As a postscript, that deal was cancelled, so much
of the work was for naught, but it took up a lot of time.

In addition, I'm co-managing shareholder of the Las
Vegas office. We have significant duties with respect to
year-end collections, and that took up much of the time toward
the end of the year, amongst other demands on my time.

MR. FERRARIO: Nothing further, Your Honor.

THE COURT: Cross-examination.

CROSS-EXAMINATION
BY MR. KRUM:

Q Good afternoon, Mr. Bonner.
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A Good afternoon.
Q You attended an RDI board meeting on December 29,
2017; correct?
A Yes. By telephone, as I recall.
Q You prepared minutes for that meeting; correct?
A Yes.
MR. FERRARIO: Your Honor, I'm going to object.
This is beyond the scope of this hearing.

THE COURT: Overruled.

MR. FERRARIO: We're talking now about the board
meeting, not the special committee.

THE COURT: | know. The one | was told about, as
opposed to the one | wasn't told about. Remember we had this
discussion on Monday?

MR. FERRARIO: Well, you know why you weren't told.

THE COURT: No, I still don't know why | wasn't
told.

MR. FERRARIO: Yes, you do.

THE COURT: But okay.

MR. FERRARIO: You read the minutes.

THE COURT: | have now read the minutes.

Mr. Krum, you may continue.
MR. KRUM: Thank you, Your Honor.
BY MR. KRUM:

Q You prepared those minutes for the December 29 board
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meeting within days of the meeting; correct?

A | participated in them. | would have to double
check and see if | was the sole preparer. But | did
participate in it.

Q Who else participated?

A ldon't know. I'd need to check.

Q Those minutes were prepared on an expedited basis;
right?

A Yes.

Q Foruse in litigation; correct?

A No. They were prepared because an action was taken
by the board.

Q Well, they weren't approved -- in fact, they weren't
submitted to the board for approval until much later; correct?

A They were -- the minutes themselves were approved at
a subsequent meeting of the board.

Q So the only use to which those minutes were put
within a week or so of the meeting was to be an exhibit in a
motion filed in this case; correct?

A 1don't know if that was the only use. They were
prepared in the normal course of business of maintaining
records of the company.

Q Is it your testimony, Mr. Bonner, that minutes of
RDI board meetings are ordinarily prepared within days of the

meetings?
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A That's not my testimony. What | said is they were
-- minutes were maintained in the normal course of the
business of the company.

Q Directing your attention to the December 29 board
meeting, there were matters characterized as ratification that
were raised; correct?

A Yes.

Q And in your own terms, if you would, succinctly, if
you can, just describe what those matters were so that | can
use some of your words to refer to them.

A There was a matter put on the agenda of the board of
directors. The issue was with respect to the fact that due
to, as | understand it, recent rulings of this Court, certain
members of the board were dismissed. And these are my words,
not legal words, so you can correct me if | misstate this;
but, as a result, the conclusion was that there were a number
of directors who would be deemed independent for certain
purposes. As a result, a matter was put on the agenda to
determine whether it was appropriate to ratify certain actions
of the board pursuant to Nevada statute.

Q The actions in question were two different sets of
actions that were taken in 2015; right?

A 1don't remember the exact dates, but, yes, they
were prior actions taken by the board.

MR. KRUM: Your Honor, may | approach?
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THE COURT: You may.
Somebody's cell phone is too close to the
microphones.
MR. FERRARIO: What document are you looking at?
MS. LEVIN: P-1.
MR. FERRARIO: Okay.
MR. KRUM: Plaintiff's Exhibit 1, Counsel.
THE COURT: Dulce, do you have their stack? I'll
hand it to Mr. Bonner.
Mr. Bonner, here's their stack of exhibits. Counsel
says this is P-1.
BY MR. KRUM:
Q Mr. Bonner, do you recognize that document?
A What you handed me, or what the Judge handed me? |
just want to get to the right page.
Should | be referring, Your Honor, to the one handed
me, or the one Mr. Krum handed me?
THE COURT: If they're the same, it doesn't matter.
If they're not, then | need to know that.
THE WITNESS: It looks like they have the same
numbering at the bottom --
THE COURT: Okay.
THE WITNESS: -- this 918, the last three digits.
THE COURT: You can look at whichever is easier for

you.
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THE WITNESS: Okay. Great.
BY MR. KRUM:
Q Mr. Bonner, do you recognize that document?
A Yes.
Q Whatis it?
A It's -- well, it's an email addressed to Ellen
Cotter from Marsha Weitsman, who | believe is William Gould's
secretary. And itis a letter addressed to Ms. Cotter, and
it's | guess typed signatures by Judy Codding, William Gould,
Edward Kane, Douglas McEachern, Michael Wrotniak.

Q Did you prepare this document?

A 1 question whether any of this privileged or work
product.

THE COURT: So I'm assuming not, since we're talking
about it now and it's in your hand in my evidentiary hearing.
So I'm assuming nobody's expressed a privilege related to it.

THE WITNESS: | don't know if | prepared it. |
definitely saw it and may have had input in it.

BY MR. KRUM:

Q Well, directing your attention in particular, Mr.
Bonner, to a paragraph numbered 1 and 2, did you prepare those
or were you a participant in the preparation of those two
paragraphs?

A ldon'trecall if | prepared them. | definitely

saw them. | may have participated in the preparation. | just
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don't recall.
MR. FERRARIO: Your Honor, can | renew an objection.
This is beyond the scope of this hearing. The scope of this
hearing | thought was going to be whether Mr. Gould produced
documents and whether Mr. -- it had to do with the timeliness
of Mr. Bonner's minutes. If you want to get into a full
evidentiary hearing regarding --
THE COURT: Oh, no. No.
MR. FERRARIO: -- what happened on December 29th,
I'm more than comfortable doing that. But I think we should
have notice of that.
THE COURT: | don't know that we have -- y'all told
me we're going to do two hours, so | don't think you can do
all of that in two hours. But as there is a difference in the
handling of the minutes from the meeting | was told about and
the minutes of the meeting | didn't know about it, | think
it's relevant for that purpose. | have no idea what P-1 is,
because I'm not looking at it because it's not admitted. So |
can't give you any more information than that, Mr. Ferrario.
If there's something more specific you want to tell me, let me
know.
MR. FERRARIO: This has nothing to do with minutes.
This is going into the substance of the December 27th meeting.
And you know what --

THE COURT: December 27th, or December 29th?
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MR. FERRARIO: December 29th. I'm sorry.
THE COURT: Okay. The meeting | knew about.

MR. FERRARIO: The meeting you knew about. Why
would you want to know about the other meeting? Do you want
me to -- you want to know about every meeting they have?

THE COURT: Only if it's --

MR. FERRARIO: Do you want to know about the ones
that happened in January when Mr. Bonner and | got undressed
for two hours by -- because the trial got continued and | had
to explain that to a group of people?

THE COURT: | wasn't real happy with it, either,
remember?

MR. FERRARIO: Yeah. | could tell you it wasn't
fun. That's why you've got two meetings in January.

THE COURT: Okay.
MR. FERRARIO: Having said that --
THE COURT: Let me ask Mr. Krum a question.
MR. FERRARIO: -- | have no -- okay. Go ahead.
THE COURT: Mr. Krum, why are we talking about this
now?

MR. KRUM: For the same reason, Your Honor, they
included information relating to this in their supplemental
opposition filed this morning. What happened and what | want
to walk through with Mr. Bonner because he was a participant

in all of it is that at the December 21 special independent
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committee meeting the three members of that committee --
THE COURT: The December 27th one?
MR. KRUM: No. The December 21 one that -- a
meeting which you and | did not know until | learned on
April 12 when they produced the document for the first time.
The three committee members authorized the preparation of
Plaintiff's Exhibit 1. So it all ties together. This is
working backwards to the meeting --
THE COURT: So you're going to establish this
relates to the first meeting?
MR. KRUM: Yes. That's exactly right.
THE COURT: Well, then, could you do that.
MR. KRUM: Of course.
THE COURT: Thanks.
BY MR. KRUM:
Q Who else participated in the preparation of
Plaintiff's Exhibit 1?
A The best of my recollection, Mr. Gould and probably
general counsel, Mr. Tompkins.
Q Craig Tompkins?
A Yes, sir.
Q And how did it come to pass that Plaintiff's
Exhibit 1 was prepared to begin with?
MR. FERRARIO: Can | renew my objection? | don't

see any relevance to this hearing on this.
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THE COURT: Sir, is this --

Wait.

Was this prepared as a result of what happened at
the special investigation committee -- special independent
committee's meeting in December?

THE WITNESS: No.
THE COURT: Thank you.

Mr. Krum, it doesn't sound like it's related to that
meeting.

MR. KRUM: Well, according to all the committee
members it is. We'll argue that.

THE COURT: | guess.

MR. KRUM: Including the testimony in their
supplement today.

All right. Well, I move to admit this. He's
authenticated it.

THE COURT: Any objection to P-1? P-1's okay.

(Plaintiff's Exhibit 1 admitted)

THE COURT: What else have you got, Mr. Krum, with
Mr. Bonner?
BY MR. KRUM:

Q Why was Mr. Tompkins involved in the preparation of
the document purportedly sent on behalf of the five directors
named at the bottom of Plaintiff's P-1?

MR. FERRARIO: Object. Attorney-client privilege,
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Your Honor.

THE COURT: Sustained.
BY MR. KRUM:

Q You attended the telephonic meeting of the special
independent committee on December 21, 2017; right?

A Yes.

Q How did that meeting come to be scheduled?
A It was scheduled by Chairman Gould to receive an
update on certain developments.
Q How?
A How physically? Mechanically?
Q Did he send an email?

A ldon'trecall. Typically either he or his office
would send out a dial-in. Sometimes | believe our office
would send out a dial-in.

Q How were the dates and times picked, including in
particular for the December 21 meeting?

A The December 21 meeting was a further updated
briefing for certain events that the committee was monitoring.
If you like, I can sort of summarize what those were, but --

Q Well, was the subject of ratification discussed at
that meeting?
MR. FERRARIO: I'm going to object, Your Honor.
Attorney-client privilege.

THE COURT: Overruled. It's a yes or no.
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THE WITNESS: Yes.
BY MR. KRUM:
Q You took notes on your legal pad for the purpose of
preparing minutes of that meeting?
A Yes.
Q Do those notes contain references to the discussion
of ratification?
A No.
Q Why not?
A Because there was a attorney-client privilege
strategy discussion. | did not maintain minutes of that
session.
Q At some point, whether at the end of the
December 21 special independent committee meeting or at
another point in the meeting did one or more of the committee
members say in words or substance that they agreed with or
approved pursuing the subject of ratification with the full
board of directors?
MR. FERRARIO: Objection, Your Honor. Attorney-
client privilege.
THE COURT: Sustained.
BY MR. KRUM:
Q How did it come to pass, Mr. Bonner, that the
subject of ratification was raised with the full board of

directors pursuant to Plaintiff's Exhibit 1?
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MR. FERRARIO: Same objection, Your Honor.
THE COURT: How did it come to be raised at the full
board meeting, Mr. Krum?
MR. KRUM: Yes.
THE COURT: Overruled.
THE WITNESS: The letter you had me refer to is a
request by those directors that it be placed on the agenda.
BY MR. KRUM:
Q Whendid --
MR. FERRARIO: For the record, Your Honor, that's?
THE COURT: P-1.
MR. FERRARIO: P-1.
THE COURT: | saw him hold it up. But, for the
record, it's P-1. Good catch, Mr. Ferrario.
MR. FERRARIO: It's taking me a long time, but I'm
getting there.
BY MR. KRUM:
Q When did Mr. Gould determine to make that request?
A ldon't-- 1 don't know the exact time. Sometime
between December 21 and December 27.
Q When did Ms. Codding determine to make that request?
A ldon't know.
Q Did she indicate at the December 21 meeting that she
was agreeable to making a request of the nature made in

Plaintiffs' Exhibit 1?
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MR. FERRARIO: Objection. Attorney-client
privilege.
THE COURT: Sustained.
Mr. Krum, please be careful of the mike.
BY MR. KRUM:
Q When did Mr. McEachern determine to make the request
that's reflected in Plaintiffs’ Exhibit 1?

MR. FERRARIO: Same objection, Your Honor.

MR. KRUM: This is the same question about it raised
pursuant to Plaintiffs' Exhibit 1 at the December 29th board
meeting.

MR. FERRARIO: Outside of the December 21st meeting?
You changed your question there.

THE COURT: Mr. Krum, can you rephrase your
question, please.
BY MR. KRUM:

Q When did Mr. McEachern agree to raise at the
December 29 board meeting or special meeting to be called for
the purpose of the matters set out in Plaintiffs’ Exhibit 1?

MR. FERRARIO: Objection. Attorney-client, Your

Honor.
THE COURT: Sustained.
BY MR. KRUM:
Q What communications did you have with Judy Codding,

if any, between December 21 and December 29 with respect to
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the subject --
MR. FERRARIO: The number of communications, not
substance; right?
MR. KRUM: Yeah.
MR. FERRARIO: Oh. You're laying a foundation.
MR. KRUM: Foundation.
MR. FERRARIO: Okay.

THE COURT: How many?

THE WITNESS: 1 apologize. Could you repeat the
question.

BY MR. KRUM:

Q How many communications did you have with Judy
Codding following the December 21 special independent
committee meeting and prior to the December 29 board meeting,
if any?

A ldon'trecall. And the answer could be none. |
just don't recall.

Q Same question with respect to Mr. Gould.

A 1 would say | had at least one communication with
Mr. Gould during that period of time.

Q Do you recall what that was, meaning what the
subject matter was?

THE COURT: And this is do you recall, yes or no.

THE WITNESS: Generally, yes.

Il
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BY MR. KRUM:

Q Without disclosing the substance of the
communication, what was the subject matter or what were the
subject matters?

A The scheduling of the request that this be placed on
the agenda.

Q You're referring to the request embodied in
Plaintiffs' Exhibit 1?

A Yes.
Q Are you aware of any communications between or among
any of the five directors listed at the bottom of Plaintiffs’
Exhibit 1 regarding the subject of ratification, other than at
the December 21 special independent committee meeting and the
December 29 board meeting?
A | have no recollection at the moment. | don't know
if I ever would have had any knowledge of that.

Q If you look at the exhibit binder that Mr. Ferrario
used -- no, I'm sorry. He didn't bring your attention to
that.

THE COURT: So, sir, while he's looking let me ask
the elephant-in-the-room question for me. Why was one set of
minutes prepared so quickly, and the other set of minutes was
delayed by the press of business?

THE WITNESS: Great question. I'm happy to answer

it, actually. The action of the board on December 29 was
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actually a decision of the board that had -- it was a decision
of the board that had some consequence. The committee
meeting, the special independent committee meetings, there
were several of them, were basically updates. There's a
series of updates of special committee where the special
committee was getting updates on status of some potential
settlements of this either this action or related actions.

There were significant concerns about the timing of the trial,
directors were trying to make plans. So there were several
update special independent committee meetings. The
independent committee is charged with overseeing the company's
role, you know, with respect to the derivative litigation. So
these were basically updates. They were typically 20, 30, 40
minutes long. And there was no formal action taken in any of
these, so they didn't have any particular consequence. | just
simply had a big stack of materials. | knew I'd get to them,
and that's absolutely the only reason they didn't get prepared
sooner.

THE COURT: But the board meeting, because, in your
words, had consequences to it, that was put on the front
burner to make sure that they were typed and distributed?

THE WITNESS: There's a formal action of the board
taken, and so there's a legal consequence to what that board
did. The special independent committee meetings were merely

update status calls, if you will.
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THE COURT: Okay. Thank you.
Mr. Krum.
BY MR. KRUM:
Q What was the consequence of the actions taken at the
December 29 board meeting?
A A ratification of the acts that were considered at
that time.
Q And the minutes were needed to do what?
A Memorialize the action taken.
Q Why?
A Good corporate practice.
Q So they were prepared on a expedited basis for the
purpose of putting them in the minute book?
A They were prepared on an expedited basis to
memorialize the action taken by the board of directors, as
opposed to a status conference call that had no legal
consequence.
Q The action needed to be memorialized on an expedited
basis why?
A Because there was a particular import to that
action.
Q When did RDI start preparing minutes on an expedited
basis because the minutes memorialized an action?
A You mischaracterize what | said, and you

mischaracterize the policy of Reading. There is no such
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policy. The intent is to prepare the minutes when you can.
import, whether it's a loan closing, a transactional approval,
something that has some legal consequence, you typically
prepare those resolutions quite quickly.

Q What was the particular legal import in this
instance?

A The ratification of the matters that were considered
at the December 29 meeting.

Q And s it your testimony, Mr. Bonner, that the
existence of minutes had some legal import?

A Well, no. Ithink as you probably know, the board's
vote constitutes the action of the board. The minutes are
merely a memorialization of that. But where there's something
that had some significance you typically prepare the
resolutions quite quickly.

Q To what use have those minutes been put since they
were drafted?
MR. FERRARIO: We used them in the motion.
THE COURT: Yeah. We all know that. But Mr. Bonner
has to now say that.
MR. FERRARIO: He's the minute guy. I'm the
litigator.
THE COURT: He may not -- he may not know that,
because he's a transactional guy.

MR. FERRARIO: You're right.
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THE COURT: He does business stuff.
MR. FERRARIO: Okay.
THE COURT: He may not know that. All the rest of
us know.
MR. FERRARIO: We all know what happened.
THE COURT: That was why you required them so
quickly, Mr. Ferrario.
MR. FERRARIO: Who cares?
THE COURT: So you could come and wave it and say,
hey, Judge, | win now.
MR. FERRARIO: That's exactly what | did. Thank
you. Okay. This is fascinating, but --
BY MR. KRUM:
Q Do you have the question in mind, Mr. Bonner, or do
you want me to repeat it?
THE COURT: You guys are killing me.
THE WITNESS: If you don't mind, would you repeat
the question?
BY MR. KRUM:
Q To what use were the minutes of the December 29
board meeting put?
A Number one, they memorialized the ratification of
the board of directors of two events. Number two, |
understand they were in fact the subject of a motion filed in

this case.
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Q Thank you, Mr. Bonner. Directing your attention,
Mr. Bonner, back to the December 21 meeting of the special
independent committee, which, if any, of those three committee
members had been told beforehand that the subject of
ratification would be discussed at that meeting?

MR. FERRARIO: Objection. Attorney-client, Your
Honor.

THE COURT: We're only identifying individuals with
whom he had a communication, not the nature of the
communication?

MR. FERRARIO: Before the meeting.
MR. KRUM: Only the subject matter.

THE COURT: Before the meeting.

MR. FERRARIO: Okay. All right.

THE COURT: So, sir, you could answer it or just
give me names if you remember.

THE WITNESS: There's a -- | don't know if I'm
permitted to ask Mr. Ferrario a question. There's an issue
relative to the way the question --

THE COURT: If you think there is a privilege
related to it, you are absolutely entitled to -- under the

Harvey Whittemore decision to ask Mr. Ferrario questions about

the extent and claim of the privilege. And | will take a
break for you to do so. And you will not be subject to

interrogation about that subject.
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Did | summarize it correctly?
MR. FERRARIO: That's pretty good.
THE COURT: Okay. You know, | can take direction
from the Nevada Supreme Court.
MR. FERRARIO: I'm glad you started laughing.
THE WITNESS: So may | ask Mr. --
THE COURT: Do you need to talk to Mr. Ferrario?
THE WITNESS: For one minute.
THE COURT: We're going to take a short break --
THE WITNESS: One minute.
THE COURT: -- for you to consult with Mr. Ferrario
on a privilege issue.
(Court recessed at 3:10 p.m., until 3:13 p.m.)
THE COURT: Mr. Bonner, have you had an opportunity
to discuss with Mr. Ferrario whether you need to assert any
privileges?
THE WITNESS: Yes, Your Honor.
THE COURT: Okay.
BY MR. KRUM:
Q So the question --
MR. KRUM: Can | ask that it be read back?
THE COURT: Nope.
MR. KRUM: That's right.
BY MR. KRUM:

Q Can you answer the question, Mr. Bonner, without
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disclosing privilege?
MR. FERRARIO: On topic, Mark -- on the topic of
ratification, yes, he can. Just that.

THE WITNESS: And I'm sorry. Could you now ask the
guestion again or have it read back?

THE COURT: | think we were on the names of the
people who may have been talked to about ratification before
the meeting.

MR. KRUM: Thank you.
MR. FERRARIO: December 21st meeting, yes.
MR. KRUM: Right.
THE COURT: The 12/21 meeting.
BY MR. KRUM:
Q Sowith --
THE COURT: Did | do good?
BY MR. KRUM:

Q Did you or anyone else at Greenberg Traurig,
including Mr. Ferrario, have communications with any of the
special independent committee members prior to the December
21, 2017, meeting about the subject of ratification?

THE COURT: And this is a yes or a no.

THE WITNESS: Yes as to me. | can't speak as to
other GT lawyers.

BY MR. KRUM:

Q With whom did you have such communications?
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THE COURT: And that's just identification of the
individuals.

THE WITNESS: The best of my recollection, we may
have had a conversation -- | may have had a conversation with
Mr. Gould. That's all | recall.

BY MR. KRUM:

Q One conversation, or multiple conversations with Mr.
Gould?

A Don't recall.

Q Over what period of time did you have those
conversations?

A Days, one or two days.

Q Okay. And what time frame? Was it December, was it
November, was it earlier?

A Oh. No. Itwould have been just prior to the
December 21 meeting.

Q Not speaking to the substance, did either of those
communications speak to a topic of a formal request such as
Plaintiffs’ Exhibit 1?

MR. FERRARIO: Objection. Attorney-client.

THE COURT: Sustained.

BY MR. KRUM:

Q Each of Gould, Codding, and McEachern at the

December 21 special independent committee meeting agreed that

ratification would be formally pursued with the full RDI
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board; correct?
MR. FERRARIO: Same objection, Your Honor.

THE COURT: Sustained.

MR. KRUM: I'm not asking if they gave him a
direction. I'm asking merely if they took a position.

THE COURT: | understand what you're asking, Mr.
Krum. I've sustained the objection on the privilege issue.

BY MR. KRUM:

Q Did you have any discussions prior to the
December 29 board meeting about the subject of ratification
with Mr. Wrotniak?

A I've no recollection of any.

Q With Mr. Ferrario?

A 1 do not know.

Q Do you recall having a telephone call with Mr.
Ferrario and Mr. Wrotniak and Ms. Codding in December shortly
before the December 29 board meeting at which the subject of
ratification was discussed?

THE COURT: And that's a yes or no.

THE WITNESS: | don't have any particular -- no.

BY MR. KRUM:

Q Were any documents provided to the committee members
either in anticipation of or as a result of the December 21,
2017, special independent committee meeting?

THE COURT: Did you give them any documents? Is

49

RA759




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

that the question?
MR. FERRARIO: And you're talking about the special
independent committee?
THE COURT: The 12/21 meeting.
MR. KRUM: Right.
MR. FERRARIO: Prior to that meeting, or --
THE COURT: He said prior to or as a result of. Do
you want him to break it up?
MR. FERRARIO: Yeah.
THE COURT: Or is the answer just no?
MR. FERRARIO: 1 think the answer's no, but go
ahead.
THE WITNESS: No.
BY MR. KRUM:
Q Are you excluding Plaintiffs' Exhibit 1?
A Yes.
THE COURT: And that's the December 27th email.
THE WITNESS: No, I'm not excluding it.
BY MR. KRUM:
Q Sois it your testimony, Mr. Bonner, that
Plaintiffs' Exhibit 1 is unrelated to the conversations
concerning ratification at the December 21, 2017, special
independent committee meeting?
MR. FERRARIO: Objection. Attorney-client, Your

Honor. He's trying to back door into this.

50

RA760




© 00 N oo o B~ wWw N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 M W N kP O

THE COURT: Sustained.
BY MR. KRUM:
Q Were any documents, other than your handwritten
notes about what you've already testified, used at or created
in connection with -- strike that.
Did you have discussions with McEachern, Doug
McEachern in the fall of 2017 about the subject of
ratification?
A Not that | recall.
Q Direct your attention, Mr. Bonner, to Plaintiffs'
Exhibit 3.
MS. HENDRICKS: Mark, our exhibits aren't marked.
Can you tell us what you're referring to?
MR. FERRARIO: Do you have a Bates number?
THE COURT: Sir, I'm going to hand you mine, because
mine is tabbed and I'm not writing on it.
MR. FERRARIO: Oh. The redacted minutes?
MR. KRUM: Yes.
MR. FERRARIO: Thank you.
THE COURT: I've given him my copy to speed up the
process, guys.
MS. HENDRICKS: Thank you.
BY MR. KRUM:
Q Mr. Bonner, do you recognize the page of redacted

minutes -- page and a half, | guess, on the second and third
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pages of Plaintiffs’ Exhibit 3?
A Yes.
Q You prepared those; correct?
A Yes.
Q These are the very minutes about which you testified
in response to some questions from Mr. Ferrario; correct?
A Yes.
MR. KRUM: Move to admit.
THE COURT: Any objection to P-37?
MR. FERRARIO: No objection.
THE COURT: Admitted.
(Plaintiffs' Exhibit 3 admitted)
BY MR. KRUM:
Q Okay. And you provided these minutes to Mr. Gould
on or about January 30, 2018; is that correct?
A Yes.
Q How?
A Email.
Q Was anyone copied on that email?
A 1 have to look at the email. May 1?
Q Of course.
A Isthere a copy? | thinkit's --
THE COURT: And if you find it, sir, if you'd tell
us the Bates numbers on the bottom.

THE WITNESS: What I'm looking at doesn't have a

52

RA762




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

Bates number. It's --
THE COURT: Is it under a tab?
MS. HENDRICKS: If | can help, it would be
Defendant's Exhibit 1.
THE COURT: So --
MS. HENDRICKS: Or Exhibit A. Excuse me.
THE COURT: Defendant's A. It's attached to the
declaration?
MS. HENDRICKS: Correct.
THE COURT: Okay. Sir, after you've refreshed your
recollection, let us know.
THE WITNESS: This does not appear that there's a
cc. I don't have any recollection that | would have sent it
to anybody else.
BY MR. KRUM:
Q And you heard back from Mr. Gould within a week
or so with -- in response to your sending him Plaintiffs’
Exhibit 3?
A Yes.
Q And you sent it on to Ms. Codding and Mr. McEachern?
A Yes.
Q You did that on or about February 10; is that right?
A Yes.
Q How did you transmit it to them? Was that by email,

as well?
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A Do you need me to indicate how I'm refreshing my
recollection?

Q Please.

A I'm looking at the email that's attached to my
declaration. It says at the bottom "Opposition Exhibit Page
077." And I see it's an email from me to William Gould,
Douglas McEachern, and Judy Codding. And it doesn't indicate
any cc.

Q Directing your attention back, Mr. Bonner, to your
prior testimony about people with whom you shared either
Plaintiffs' Exhibit 1 or a draft of it, Tompkins was one of
those people; correct?

A Yes.

Q Did you send him a draft, the final version, or
both?

A ldon'trecall if | reviewed a draft, if | prepared
a draft. |just don't know. So | don't know if | prepared
it, somebody else prepared it. | just don't recall.

Q Did you also share Plaintiffs' Exhibit 1 or a draft
of it with Ellen Cotter?

A ldon'trecall. She was the ultimate recipient, |
guess, but --

Q Mr. Bonner, I'd ask you to take a look at
Plaintiffs' Exhibit 2, please.

MR. KRUM: Counsel, that's your February 22
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privilege log.
THE COURT: It should be on the tab that says P-2.
MR. KRUM: I'd move to admit this.
THE COURT: Any objection to P-2, the privilege log?
MR. FERRARIO: Your Honor, it's authentic and
obviously it's our privilege log. | don't know what relevance
it has to this --

THE COURT: That's a different issue. We'll find

out in a minute.
So it's admitted.
(Plaintiffs' Exhibit 2 admitted)

THE COURT: What page do you want to send him to, or
what entry?

BY MR. KRUM:

Q Mr. Bonner, | direct your attention to page 32,
using the numbers at the bottom of the document where -- so
I'd be page 32 of 37. Let me know when you have that.

Do you have it, sir?
A Yes.

Q Okay. If you would, please, | direct your attention
to the fourth entry. Moving top to bottom on the left-hand
side, it ends with the number 60780. Do you have that?

A Yes.
Q This lists a document from you to Mr. Tompkins with

a copy to Ellen Cotter and others, including Mr. Gould and Mr.
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Ferrario. You see that?
A ldo.
Q You see that the date is December 267
A ldo.

Q See that the re line, apparently, on the email said,

"Draft for your review"?
A |do see that, yes.

Q See the description of it -- for the privilege log
purposes is "Communication regarding notice and agenda for
upcoming board meeting? See that?

A ldo.

Q You recall you were involved in the preparation of
the notice and agenda for the board meeting; right? The
December 29 board meeting.

A 1 was involved in the -- in that meeting. | don't
recall if | prepared the notice, but --

Q To what use, if any, was Plaintiffs’ Exhibit 1 put
in the preparation of any of the board materials, including in
particular the agenda?

MR. FERRARIO: Could you flip that around and just
ask, was it put to any use, so | can see if there's any --
MR. KRUM: Of course.
MR. FERRARIO: -- attorney-client.
BY MR. KRUM:
Q Was Plaintiffs' Exhibit 1, the December 27 Gould
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email, put to any use in preparation of the board package,
including in particular the agenda?
THE COURT: And that's a yes or no. Was it putto a
use?
THE WITNESS: Presumably, yes.
BY MR. KRUM:
Q Idirect your attention, Mr. Bonner, to page 1 of
this document. Page 1 of 37.
THE COURT: You're back on the privilege log?
MR. KRUM: Yes, back on the privilege log.
THE COURT: That's P-2.
MR. KRUM: Thank you.
BY MR. KRUM:
Q Do you have that?
A 1of37?
Q That's correct.
A Yes.
Q Idirect your attention, Mr. Bonner, to the next-to-
last entry on the left-hand side. It ends in 59792, I think.
Do you have that?
A Yes.
Q Do you see that's an email from you to Mr. Gould
with copies to others?
A |see that, yes.

Q You see the description is "Fwd: For Bill Gould to
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sign"? That apparently is the re line; is that right?
A lassume itis just by looking at the top column.

Q Okay. And do you see on the right-hand side the
description for privilege log purposes is "Communication
regarding draft letter re special board meeting"?

A | see that, yes.

Q Okay. So did you on or -- on December 27th send Mr.
Gould an email concerning a draft letter for a special board
meeting?

A Based on this description, yes.

Q Does that comport with your independent
recollection?

A 1don't know if | remember this specific email, but
generally | do. Generally the whole --

Q That's what I'm asking. So | direct your attention
on the same page, Mr. Bonner, two entries left of the entry
ending in 68, | believe the numbers are. Do you have that?

A ldo.

Q Do you see that has the -- apparently the re line is

“For Bill Gould to sign.” Do you see that?
A ldo.

Q And the description is the same as the last one at
which we looked, "Communication regarding draft letter re
special board meeting”; right?

A |see that, yes.
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Q You see this is an email from you to Craig Tompkins
and others?
A | see that, yes, indicated in the box.
Q So did you -- did you have email communications with
Mr. Tompkins on or about the 27th of December with respect to
the matters reflected in the re line of the privilege
description?
A Based on this document | guess | did, yes.
Q Did you disclose to Mr. Gould that you had had
communications with Mr. Tompkins about a draft letter
regarding a special board meeting?

MR. FERRARIO: Objection. Attorney-client, Your
Honor.

MR. KRUM: Yes or no, Your Honor.

THE COURT: Sustained.
BY MR. KRUM:
Q Did you have any communications -- strike that.

Did you ever have any discussions with any or all of
the members of the special independent committee about the
subject matter of Greenberg Traurig jointly representing the
company and the special independent committee?

MR. FERRARIO: Objection, Your Honor. That's beyond
the scope of this hearing, calls the attorney-client --

THE COURT: Sustained.

MR. KRUM: Your Honor, it actually goes to exactly
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what's transpired here.

THE COURT: No.
BY MR. KRUM:

Q Was there a point in time, Mr. Bonner, when you
learned or were told that documents in your possession needed
to be reviewed for purposes of possible production in this
litigation?

A Yes.

Q When was that?

A Sometime in -- sometime, as | recall, in January,
February.

Q What did you do, if anything, after you were told
that to comply with whatever you were told?

A 1think we had people in the department look for
some documents.

Q And when you say the department to what are you
referring?

A I'msorry. The legal -- corporate -- our corporate
group in the firm.

THE COURT: The not litigators part?

THE WITNESS: Yes, Your Honor.

THE COURT: Those of you who aren't actually
litigating all the time?

THE WITNESS: Yes.

THE COURT: Okay.
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BY MR. KRUM:

Q What did you do, if anything, to make your
electronically stored information, meaning emails and draft
documents, available to be searched for the purposes of
possible production in this case?

A My recollection is that the IT people were given
access electronically so they could conduct whatever search
they --

Q Did you give them directions as to what it was for
which they should search?

A 1think they were given a broad search, you know,
scope. | didn't establish the scope. Others did.
Q What's the basis for the testimony you just gave?
A Just recollection.

Q How did you learn that if you didn't establish the
scope?

MR. FERRARIO: What do you mean? He didn't
establish the scope.

THE COURT: How does he remember who set the ESI
search terms and the scope of custodians; right? How does he
know that? He says he recalls generally. He just ran into
somebody in the hallway, somebody told him, he got an email.
Those are all kinds of options for the answer. Or, | don't
remember, which is also an option.

THE WITNESS: My recollection is either | was asked
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for permission or it was indicated to me that there was going
to be a scope, some kind of search electronically. And |
can't remember if | had to consent or not. But if | was asked
for consent, | did. | may have just been told it was going to
happen.
BY MR. KRUM:

Q Do you know, Mr. Bonner, whether that search --
strike that.

THE COURT: There's now a Greenberg Traurig Privacy

Act.
MR. KRUM: I'm not going there. | am not going
there.
THE COURT: We're not going to talk about data
privacy?
MR. KRUM: Oh, no.
THE COURT: Oh, no. Okay. Come on.
MR. KRUM: 1 didn't then, either, you'll recall.
BY MR. KRUM:

Q Were your handwritten notes from special independent
committee board meeting minutes made available to the people
conducting the search?

A They were not -- they were not electronically
stored, so no.
Q What about drafts of documents, such as drafts --

strike that.
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Were the drafts -- was the draft you prepared of the
December 21, 2017, special independent committee meeting
minutes made available to the people who were searching for
documents for production in this case?
A Again, as | recall, they had carte blanche
electronic access to anything in the system. So they would
have had access to anything | have.

Q And the same would be true for the file version of
those minutes that you sent to Ms. Codding and Mr. McEachern
in early February; correct?

A 1 suppose so. Again, | don't know what the various
time frames of the searches were. But if the searches were
done at a time those documents existed, then they would have
picked them up.

Q Do you have any understanding as to when the
searches were conducted?

A ldon't.

Q Do you have any understanding as to what the time
frame of your documents was that -- which documents were
searched?

A lreally don't. |justrecall generally it
happening.

Q Did you have any discussions with anybody who
conducted the search and review of your hard-copy documents or

your electronically stored information?
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A Again, | recall the inquiry, | recall being asked to
be sure that if there's anything -- you know, that these
searches were coming, and we gave permission to access
whatever they needed to.
MR. KRUM: Your Honor, if | may have a moment.
THE COURT: You may.
(Pause in the proceedings)
MR. KRUM: | have nothing further, Your Honor.
THE COURT: Thank you.
Mr. Ferrario, did you have any more?
MR. FERRARIO: Just one.
THE COURT: You know now dangerous that is.
MR. FERRARIO: This is off the wall.
REDIRECT EXAMINATION
BY MR. FERRARIO:
Q During the break it was brought to my attention that
a tax issue reared its head toward the end of 2017. Do you
recall that?
A Yes.
Q Now, I think we're all aware that President Trump
passed the tax bill; right?
MR. KRUM: Objection. Beyond the scope.
THE COURT: Overruled.
BY MR. FERRARIO:
Q Right?
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A Yes.

Q And Mr. Krum asked you a number of questions
regarding why these meetings were prepared, you know,
regarding the 29th meeting, you know, within a week or so. Do
you remember the tax issue coming up?

A Yes.

Q And is that what prompted the immediate -- primarily
what prompted the immediate preparation of these meeting
minutes?

A That was the biggest driver of the urgency.

Q Was it the biggest driver of the meeting itself?

A 1 believe it was the principal purpose for which the
meeting was called.

Q And there were certain actions that need to be taken
in order for the company to avail itself of certain tax
benefits; correct?

A Absolutely. Yes.
MR. FERRARIO: Thank you. Nothing further.

THE COURT: Anything else, Mr. Krum?

MR. KRUM: Yes, Your Honor.
RECROSS-EXAMINATION
BY MR. KRUM:

Q The December 29 board meeting previously had been

scheduled for the purpose of the compensation, or, as Mr.

Ferrario says, tax issues being taken up; correct?
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A Yes.

Q And what happened is the matters we referred to as
ratification were added to the agenda a day or two before the
meeting; correct?

A They were added to the agenda. Whether it was a day
or two, that sounds about right.

MR. KRUM: Okay. Thank you, Your Honor.

THE COURT: Anything else?

MR. KRUM: Nope.

THE COURT: Thank you, Mr. Bonner. Have a nice day.
Leave before they change their mind.

THE WITNESS: Thank you, Your Honor.

THE COURT: Have a nice day. Travel safely.

Mr. Ferrario, next witness.

MR. FERRARIO: That's it.

THE COURT: Mr. Krum, do you have any additional
witnesses that you'd like to call at this time?

MR. KRUM: Well, Your Honor, the answer is it
depends how you want to handle this. The testimony offered
today is, as | think | suggested previously, in at least one
respect inconsistent with deposition testimony we've taken
before.

THE COURT: Happens all the time. Witnesses testify
differently about recollections all the time. And that goes

to their credibility.
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MR. KRUM: Well, to answer your question, though, |

don't think it's necessary to take the time of everyone here
to ask Mr. McEachern and Ms. Codding to come testify, but
we'll need an opportunity to bring to your attention their
deposition testimony, as well as that of Mr. Gould, that's
inconsistent with what we heard today.

THE COURT: | anticipate we will have that
opportunity before long.

All right. So that concludes the evidence that | am
hearing at this evidentiary hearing. | have had -- before we
close the hearing, Exhibit B was admitted, and Exhibit P-1,

P-3, and P-2 were admitted.

MR. FERRARIO: | would ask for A, as well, Your
Honor. It's Mr. Bonner's declaration.

THE COURT: Any objection to the declaration being
admitted, since he was subject to cross-examination?

MR. KRUM: No objection, Your Honor.

THE COURT: A will be admitted, as well.
(Defendants' Exhibit A admitted)
THE COURT: Any additional exhibits anyone wants to
offer before | let you argue?

All right. Since all of the motions except one were
yours, Mr. Krum, I'm going to let you have the first bite at
any additional argument, remembering it's only Wednesday and |

remember what you said on Monday.

67

RAT777




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

MR. KRUM: Well, Your Honor, let me ask about the
process.
THE COURT: I've already written down what I'm going
to do. You may be able to change my mind, but I've written
down what I'm going to do.
Mr. Ferrario is unlikely to be able to change my
mind on what I'm going to do.
MR. KRUM: Well, two things, Your Honor. First of
all --
MR. FERRARIO: That must mean I'm winning.
THE COURT: Not necessarily.
MR. KRUM: First of all, Your Honor, the point Ms.
Levin made at the outset is meaningful here. It is not only
the motion directed at Mr. Gould that may be impacted by the
supplemental log that Mr. Gould's going to provide, there's
also the motion directed | would say at McEachern and Codding,
but it's also | guess RDI, because Greenberg Traurig prepared
the privilege log, withheld the document, and belatedly
produced it and so forth. And | say that, Your Honor, not to
speak in an open-ended hypothetical way --
THE COURT: And that's part of Mr. Cotter's, your
client's, motion for omnibus relief, which is also being
argued at the same time. So I've got you arguing two motions
right now, the motion to compel that we've heard testimony

about, and your motion for omnibus relief, which is what
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resulted in the scheduling of this hearing.
I'm also going to then talk to Mr. Ferrario about a
motion that he wants to file. But you've got two issues that
are interrelated that we're talking about here that you've
asked me for some relief related to. | am prepared to give
you some relief related to it in addition to what I've already
done today, but | am waiting for you and Mr. Ferrario to
finish arguing before | tell you what I'm going to do.
MR. KRUM: Right. The point I'm attempting to make
and | didn't conclude, Your Honor, is, as we pointed out in
our reply, I think it was, in support of the motion directed
at Mr. Gould, his privilege log listed 11 documents that had
not been listed on the February 22 privilege log produced by
Greenberg Traurig, nine of which were email communications to
or from Greenberg Traurig lawyers.
Now, today for the first time there was -- Ms.
Hendricks addressed that point, and she made comments that
were difficult to follow about de-duplication and email chains
and so forth.
THE COURT: | followed it perfectly.
MR. KRUM: Well, the point -- my point, Your Honor,
is we can't respond to that. They've offered nothing in
writing, they've made no reference to privilege log.
THE COURT: You're going to have an opportunity to.
MR. KRUM: Okay.
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THE COURT: But you've got to let me get to my part
about the ruling.

MR. KRUM: Yes. Okay.

THE COURT: Is there anything else you want to tell
me?

MR. KRUM: Well, that's the procedural stuff.

THE COURT: Okay.

MR. KRUM: And so you'd like me to speak to the
motions directed at Gould in the omnibus motion?

THE COURT: If you have anything else you'd like to
add.

MR. KRUM: | do.

THE COURT: Okay.

MR. KRUM: Very briefly on the Gould motion. The
production today, on the 2nd of May, of documents and the
promise today, on the 2nd of May, of a second supplemental
privilege log obviously is woefully untimely. According to
Mr. Gould, it was two or three months ago, and he was unclear
about that, and it could have been more, because, after all,
it was January when our subpoena to him was served that the
issue of lost emails arose. He said it was after the
subpoena. So probably February.

As you saw from the email exchanges, there was no
indication by his counsel of any issue of the nature that they

disclosed for the first time at his April 5 deposition. |
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would have expected and I'm flabbergasted we didn't receive
what was given today and more, including a declaration or
something from the IT people in March, if not February.

So the relief we request on that is all
appropriately sought.

And now to speak to the other motion. As | said
already, the uncertainty occasioned by the debacle with the
Gould documents, it also adds uncertainty as to the omnibus
motion. The testimony today as | understood it said, we
didn't put anything in the minutes -- which haven't been put
on a privilege log, so we don't know, Your Honor, what the
wholly redacted December 11, 2017, minutes reference in terms
of subjects, including whether they reference the subject of
ratification. Presumably there's a line to the effect that
the minutes are complete, there was a privileged discussion on
the subject of ratification. And if there is no such line and
ratification is not mentioned in the minutes, we do not have
the issue we thought we had, which is improper withholding of
minutes that are responsive, we have that and the issue of
what amounts to manipulating the contrived evidence for the
purpose of use in litigation.

We all do minutes. We all see minutes. Because the
subject is privileged doesn't mean the subject isn't
identified as one that was discussed. And while Mr. Bonner

couldn't speak to that because his comments were privileged,
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the testimony of each of Gould, Codding, and McEachern was
that the subject of ratification was discussed and they agreed
that the matter would be -- the proposed ratifications would

be pursued and taken up with the full board. That is in --

the Codding and McEachern testimony to that effect is in the
supplemental brief they filed this morning. The Gould
testimony was in our motion. And there are emails about this.
Well, do the emails mention ratification? Presumably not,
because they just say, let's have a meeting. Although was the
meeting about ratification? If you listen to Mr. Bonner,

either no or he can't speak to it. If you listen to the three
committee members, it was.

One of the issues, if not the issue, raised in the
motion -- in their motion seeking leave to renew their so-
called ratification motion for summary judgment is whether
there was a good-faith process, whether the directors made an
informed decision.

THE COURT: Whether they're entitled to protection

under the business judgment rule, those kind of things.

MR. KRUM: Right. And so what we eventually learned

on April 5th because of Mr. Gould's testimony, but not from
McEachern or Codding, is that those three decided on
December 11th. But we had no way to ask them the questions
about on what basis did they do so because we didn't know

about December 11th, that they decided, until Mr. Gould's
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testimony.
THE COURT: You mean December 21st?
MR. KRUM: No. | mean December 11th, when the
special independent committee meeting met.
THE COURT: | thought it met on December 21st.
MR. KRUM: | misspoke. You're right. | apologize.
THE COURT: Okay.
MR. KRUM: So on December 21st they all made that
decision. But McEachern was -- anyway, | [unintelligible].
So the point, Your Honor, is we have a document that
they claim wasn't responsive. | don't know whether it is or
not, because we don't have it listed on a privilege log. And
we're asking that you order them to do so and that they
properly log it and identify the subject matters. It either
says ratification and should have been logged, because you
already determined it's properly withheld as privileged, so
I've got to abide by that, talk about the log, or it omits
information.
THE COURT: | ruled that after doing an in-camera
review of it.
MR. KRUM: Right. What we asked, though, Your
Honor, that you did not address in your minute order is that
they log it. And now, if it doesn't say anything about
ratification, then | guess you would deny that request. If it

has the sentence it ought to have, which is there was a
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privileged conversation about the subject of ratification,
then it should be logged.

THE COURT: It could have a privileged conversation
about something else, too.

MR. KRUM: [ understand that, Your Honor. The
guestion is whether the document as prepared is responsive. |
don't know.

THE COURT: | understand. Is there anything else
you want to tell me?

MR. KRUM: So -- I'm sorry, Your Honor. 1 lost my
train of thought.

THE COURT: Sorry.

MR. KRUM: TI'll let Mr. Ferrario speak, and
perhaps --

THE COURT: Mr. Ferrario.

MR. FERRARIO: Well, having listened to you before,
you've already made up your mind before | start rambling.

THE COURT: Well, | haven't made up my mind, but --

MR. FERRARIO: Why don't you tell me what you're
inclined to do.

THE COURT: -- | have outlined the relief that |
intend to grant to Mr. Krum, which may result in other things
eventually happening. But | have outlined based on Mr.
Bonner's testimony and the testimony of Mr. Gould what it

appears now that we have found some information what we need
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to do.
MR. FERRARIO: Why don't you tell me what you need
to do, and then maybe I'll respond accordingly.
THE COURT: Not me. You guys.
MR. FERRARIO: Well, tell me what we need to do, and
then -- because | have -- | have a lot to say here, but |
might be able to refrain from saying it.
THE COURT: All right. | am inclined to order
Codding, McEachern, Gould, Kane, Wrotniak, and RDI to produce
all documents which mention the scheduling or the holding or
the minutes related to the December 21st special independent
committee or relate to the subject matter contained in P-1 or
any draft of P-1 or the preparation of P-1 or discuss the
subject of ratification, understanding that there may be
assertions of privilege that occur.
In addition, | will consider whether additional
depositions need to be taken after the production of that
information once I've seen the volume of the information.
MR. FERRARIO: Your Honor, we're comfortable doing
that. We're not here to hide anything, okay. And you saw Mr.
Gould come and testify, and it's unfortunate he couldn't be
here today, but he's sick.
THE COURT: It's okay. He was by video.
MR. FERRARIO: And we'll be happy to do that. We're

not hiding anything.
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THE COURT: Now that his in box has been located and
the --
MR. FERRARIO: It hasn't been located.
THE COURT: Okay. Now that the historical backups
of his in box material have been located --
MR. FERRARIO: Mr. Gould learned something new.
It's called The Cloud, okay. So we didn't drag you through
that, because that would have been like a 45-minute
exposition.
THE COURT: Yeah. | don't need to know.
MR. FERRARIO: Yeah. We're happy to do that, and
we're happy to do it on a relatively short time frame.
One thing I did want to talk about today is
scheduling.
THE COURT: I'm not there yet. Let me hear from Mr.
Krum so | can --
MR. FERRARIO: I'm comfortable with that relief, and
I'll just save --
THE COURT: Once | say the order then we can talk
about scheduling.
MR. FERRARIO: -- save my breath on the merits of
the motion.
THE COURT: You then have a -- you have a motion you
need to argue.

Mr. Krum.
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MR. KRUM: Your Honor, that's all appropriate, and |
concur with your assessment that we need to see what the
result is to see what, if anything else, we need to do.

THE COURT: Okay. So the motion for omnibus relief
is granted in part. The individuals I outlined will produce
the information that | outlined. If there is an issue related
to the logging of any of that information on a privilege log,
given the definition of the scope of the relevant information
| have ordered produced, | would appreciate you addressing
those among yourselves if there's an issue, and then | will be
happy to rule on it if you need me to.

With respect to Cotter's motion to compel production
of documents and for privilege, that has been covered under
the ruling that I've made today. Part of the alternative
relief was that | require additional information to be
provided.

And with respect to the motion for leave to file
summary judgment motion --

MR. FERRARIO: Yes, Your Honor.

THE COURT: -- | want you to wait to file such a
motion until Mr. Krum has had an opportunity to review the
information that I've just ordered.

How long is it going to take you to produce that
information?

MR. FERRARIO: | was just going to speak to Mr.
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Krum. | think the original date range we used was, what, the
-- was after Your Honor's order, and | don't remember what
that date was, forward. Then we moved it back.

THE COURT: Remember how I tried to set you for
trial last week and you didn't like it?

MR. FERRARIO: No. | want to get to that.

So we'll start -- we'll back it up -- you want back
to September 1st of 20177

MR. KRUM: Well, you're asking about when is the
beginning date for the search for responsive documents?

MR. FERRARIO: Yeah. That'll give us -- that gives
us --

MR. KRUM: My answer is that would be the day |
picked based on the information | have.

MR. FERRARIO: That's fine.

MR. KRUM: But if you know better, then back it up
further.

MR. FERRARIO: | will check. But we'll start with
September --

MS. HENDRICKS: Your Honor, could you read the scope
one more time? Because | thought we were talking just about
the December special independent committee minutes. If it's
broader than that --

MR. FERRARIO: No. It's ratification.

THE COURT: No, you were not -- you were not talking
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about just the December special committee --
MS. HENDRICKS: This --
MR. FERRARIO: No, it's not. It's prior to --
MS. HENDRICKS: -- and the ratification, as well.
MR. FERRARIO: Right.
THE COURT: And the P-1 and the preparation of P-1
and the drafts of P-1 and all that stuff. So three
categories, the 12/21 special committee meeting, whether it's
scheduling, content, scope, minutes, whatever, related to that
meeting; P-1, whether it's subject matter, preparation,
drafting, circulation, how we're going to get it on the agenda
for the 12/29 meeting; and then the third issue is any
discussion of ratification, not limited by time.
MR. FERRARIO: We'll work -- we're going to work the
date out.
THE COURT: So -- well, but | need to know. How
long do you think? Best guess.
MR. FERRARIO: We'll do it within a week.
THE COURT: No, you can't do it in a week.
MR. FERRARIO: Why not?
THE COURT: Because it's going to take you longer.
MR. FERRARIO: It's not going to take --
THE COURT: You're going to need to give a privilege
log when you do it, because | anticipate some of the

information is going to be a claim of privilege.
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MR. FERRARIO: Your Honor, right now we're going to
proceed on the assumption we're going to start in September.
| need to talk to my folks.

MS. HENDRICKS: We already have pulled all the data.

MR. FERRARIO: | know. So we've got to just verify.

MS. HENDRICKS: So | would say even if we did it, if
you'd give us till May 11th, which is a couple extra days, but
by a week from Friday we should be able to get it in.

MR. FERRARIO: If we start from that date, we're
fine. 1 will talk to Mr. Krum more. I'm going to talk to my
team. | can't sit here and tell you that at some point in
2015 or 2016 in one of the many discussions we may have had
where we talked about Nevada statute that that topic didn't
come up. | can'ttell you that. Do | -- as | stand in front
of Your Honor do | believe there's any written document that
mentions that? | don't believe there is, okay.

THE COURT: You will notice that my order does not
have a time limitation.

MR. FERRARIO: If you want us to go back to 2015,
then we'll have to work on search terms, and we can pump those
through the system. But | suspect it's going to come up with
nothing. And it might take a little longer.

THE COURT: That may be. So you've asked for
permission, you've asked for permission --

MR. SEARCY: |did ask.
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THE COURT: -- to file a new motion for summary
judgment --

MR. KRUM: We have.

THE COURT: -- on the, | win, Judge, thing.

MR. FERRARIO: The, I win, Judge, thing, yeah.

THE COURT: Yeah. So | want Mr. Krum, instead of me
facing a 56(f) issue at the time you file that motion, he's
ready to file his opposition, | want him to have the
opportunity to get these documents with the privilege logs,
look at them, and then have a period of time he can decide
whether he needs to take additional depositions and, if you
fight about it, for me to rule on it.

So I'm going to grant your request even though | am
hesitant to do so under the circumstances, but | don't want to
be in a position where you guys slow play them and then I'm
sitting back here again that he didn't get the stuff.

MR. FERRARIO: We're not going to do that, Your
Honor.

MR. KRUM: Well, Your Honor --

THE COURT: It's called sandbagging.

MR. FERRARIO: You don't do that.

MR. KRUM: My suggestion -- and this is not for any
purpose other than what you just articulated -- is that,
rather than granting the motion today, it be continued for

whatever time they predict, two weeks, four weeks --
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THE COURT: No. I granted it today.
MR. KRUM: -- and in chambers, because --
THE COURT: No. I granted it --

MR. KRUM: -- | don't want to be back fighting about
whether they've prematurely filed the motion when we haven't
finished this process.

MR. FERRARIO: Mark, I'm going to get you the
documents, and the Judge has already indicated you're going to
have a chance to depose people if you want. We're going to
make them available. We want this heard. We're not going to
screw around, we're not going to have a 56(f) problem.

And can we now pick a trial date?

MR. KRUM: | was told that in January, by the way.

MR. SEARCY: Before we pick the trial date --

THE COURT: I've been trying to keep you guys under
control for four years.

MR. SEARCY: Your Honor, | have one logistical
question about the summary judgment motion. We attached our
motion with the motion for leave to file.

THE COURT: You don't want to file that motion. You
want to file a new motion that includes the issues that we
talked about today.

MR. SEARCY: Thank you, Your Honor. That's --

MR. KRUM: And, Your Honor --

Thank you, Mr. Searcy.
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-- they included in their proposed summary judgment
motion two arguments that were not ratification arguments, and
we objected to that in the last section of our opposition.

THE COURT: They can include whatever they want, and
I'm going to rule on it. Because otherwise the Supreme Court
will send it back and say, gosh, Judge Gonzalez, they had
plenty of time since you vacated the trial because Mr. Cotter
said he was sick. And so, instead of getting missive, I'd
rather just do it.

All right. But I'm not giving everybody new time.

What?

MR. FERRARIO: Trial date.

THE COURT: Yes. | don't have a courtroom. | don't
even know what my assignment is going to be.

MR. FERRARIO: | gotta say, you know, I've been now
on the seventeenth floor with you, now we're on the sixteenth
floor, we've been on 10, we've been on 14.

THE COURT: We've been on 3.
MR. FERRARIO: We've been on 3, that's true.
THE COURT: So | don't know when I'll have a
courtroom. | am hopeful that Judge Bell is going to move
quickly. I told her today | was ready to move overnight if
she was ready to become chief judge tomorrow, and she said,
don't count on it. So | am hopeful we will have a courtroom

by the time of your trial, because you want to go when?
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MR. FERRARIO: We had originally suggested June 4th.
That's a lot of work we're going to have to do before then.
THE COURT: 1 don't think you're going to make it.
MR. FERRARIO: Okay. My understanding is you're
starting that receiver trial --
THE COURT: Yes.
MR. FERRARIO: -- the end of July; right?
THE COURT: Yes.
MR. FERRARIO: If we could get in before that, then
we can -- | know we can make that.
THE COURT: How long is it going to take you to try
this case, understanding | might have a regular assignment
back and have to hear motion practice every day?
MR. FERRARIO: Yeah. |just don't see it being more
than three weeks. | mean, we're going to have a jury probably
in two days, | would imagine.
MR. KRUM: I think three weeks is --
THE COURT: Three to four weeks?
MR. KRUM: 1 think three weeks is probably doable,
but --
THE COURT: And you told me that you couldn't start
until when because of travel and witnesses?
MR. KRUM: The week following Fourth of July
weekend.

THE COURT: When did | set NCIC to start?
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THE CLERK: [Inaudible].
THE COURT: Okay.
MR. FERRARIO: That's close. So we could start --
what week is that, Mark?
MS. HENDRICKS: That is July 9th.
MR. FERRARIO: July 9th? Okay.
That doesn't work for you?
MR. SEARCY: I'm not here on July [inaudible].
MR. FERRARIO: Let us talk about that, Your Honor,
when we get out of here, okay.
THE COURT: So if you go after the NCIC people --
MR. FERRARIO: That'll be late August; right?
THE COURT: It's going to take them four weeks.
MR. FERRARIO: 1 talked to those guys the other day.
I'm not going to speak for them, but --
THE COURT: They're trying a malpractice case on the
CD, which means | have to try the underlying CD case related
to Chateau Versailles and the default judgments that were --
MR. FERRARIO: That's what that case is about?
THE COURT: That's part of what that case is about.
MR. FERRARIO: Forget about it.
THE COURT: And so that's going to make my life a
bit miserable.
MR. FERRARIO: Okay. That's all | need now.
THE COURT: If | have to do that.
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MR. FERRARIO: TI'll talk to Mr. Whitmire.

MR. KRUM: I'm sorry, Your Honor. They're
anticipated to go all of August; is that correct?

MR. FERRARIO: That's what --

THE COURT: I'm thinking four weeks.

MR. FERRARIO: See, that's why we've got to this
done.

MR. KRUM: Well, what's -- I'm sorry. | don't
recall what the discussion was, if anything, about what
follows them.

THE COURT: | have no idea.
MR. FERRARIO: She's -- that's --
THE COURT: I'm going to be a regular judge. |
don't even know what kind of regular judge. | just asked not
to be sent back to Family Court, because | did my part and did
guardianship for eight months. And I'm not doing it again.

MR. KRUM: Okay. Thank you, Your Honor.

MR. FERRARIO: Thank you, Your Honor.

THE COURT: Other than that, | have no idea what
Judge Bell will assign me.

I'm going to set you for a status check on whether
the documents got exchanged three weeks from Friday. All |
want, Mr. Krum, is a status report saying, we got them and
everything is perfect, or, gosh, Judge, we have problems, it

would be nice if you would schedule a conference call to talk
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about how we're going to handle them.
MR. KRUM: This is in chambers? You just need a
status report?
THE CLERK: May 25.
THE COURT: Okay.
MR. KRUM: Got it. Thank you, Your Honor.
MR. FERRARIO: Thank you, Your Honor.
THE COURT: Have a lovely afternoon. You were
pretty close to your estimate of two hours. I'm impressed.

THE PROCEEDINGS CONCLUDED AT 4:05 P.M.

* k k% %
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LAS VEGAS, NEVADA, TUESDAY, JUNE 19, 2018, 8:39 A.M.

(Court was called to order)

THE COURT: Good morning. Does anyone have any
electronic drives they would like Mr. Doan and his team to
look at?

MR. JOHNSON: Yes, Your Honor, we do.

THE COURT: Team 1. Good morning. How have you
been. Thanks. Let me know when you're done.

In the meantime, | received late last night, | guess
early this morning plaintiff's reply on the motion related to
the May 2 rulings and a motion to seal those. Does anyone
object to me signing the order shortening time on the motion
to seal and advancing it to this morning?

MR. KRUM: No.

THE COURT: I'm going to wait for a minute before we
start the motions. The order I'm going to go is | am going to
handle the motion first for relief based on noncompliance with
the Court's May 2, 2018, ruling before | go to any other
motions. And then, according to the notes | wrote last night,
my plan is to do the motion to compel and then to go to the
motion for summary judgment and then to the motion to dismiss,
if you need to order your stacks.

(Pause in the proceedings)
MR. DOAN: Okay. So these are good.

THE COURT: You need to get near the mike, Mike.
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MR. DOAN: Sorry.
THE COURT: You know better than that.
MR. DOAN: Okay. Yeah. I think there's some
standard exhibits and videos on one. Is that true?
MR. JOHNSON: Yes.
MR. DOAN: Okay. So those are traditional, so those
won't be part of this.
THE COURT: Okay.
MR. DOAN: The other set's good. The blank jury
drive isn't labeled, but it should be good. It'll still be in
the box. So that's your call how you want to handle that.
THE COURT: Okay.
MR. DOAN: The other set, we a bad file name on it,
just the naming, so --
THE COURT: Okay.
MR. DOAN: -- if we could fix that real quick.
THE COURT: Whose drive is it?
UNIDENTIFIED SPEAKER: Is that the orange one?
MR. DOAN: Yeah, the orange one.
THE COURT: What do you want -- come name the file.
Come help rename the file.
UNIDENTIFIED SPEAKER: Sure.
THE COURT: It's easier if we all sit here and do it
now.

MR. KRUM: So, Your Honor, may we interject an
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observation and a question?
THE COURT: No, not yet.
MR. KRUM: Well, it's with respect to this.
THE COURT: Hold on.
MR. KRUM: Okay.
THE COURT: Are we reading the file in an
appropriate format?
Okay. Mr. Krum, you wanted to make an observation.
MR. KRUM: Well, the observation, Your Honor, is
that we've not had an opportunity to complete processing the
documents that have been produced in the approximate last
week.
THE COURT: I'm not there yet. I'm not there yet,
Mr. Krum. That's the first motion this morning.
MR. KRUM: Well, no. But for the purposes of our
drive | just wanted to apprise the Court that our view is that
it's incomplete. We'll --
THE COURT: That's the first two motions this
morning, Mr. Krum.
MR. KRUM: Okay. | wanted to make sure he knew if
he need to. That's all.
THE COURT: He doesn't need to know that. He just
needs to know when he needs to come and check it and tell us
it's okay, start the next process.

MR. KRUM: Thank you, Your Honor.
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THE COURT: So make him do substantive stuff. Make
him do process stuff.
All right. Mike, are we good on everything else?
MR. DOAN: Yeah, we're good.
THE COURT: Okay. So if you'd deliver the drives
back to Dulce and we'll do what we need to.
Thank you, gentlemen, for coming. | appreciate your
time.
THE LAW CLERK: Are we doing time?
THE COURT: Yes, they are on timers.
How much time do you think you need?
MR. FERRARIO: For what?
THE COURT: I'm going to put you on a timer, but
you're going to tell me how much time you need, and then I'm
going to hold you to it.
MR. FERRARIO: Per motion?
THE COURT: How much time do we need this morning,
Mr. Ferrario?
MR. FERRARIO: I'm running a calculation in my head.
THE COURT: I'm watching your numbers run. There's
steam coming out of your ears.
MR. FERRARIO: | would think no more than 20 minutes
per motion combined for both sides.
THE COURT: How much do you think you need, Mr.

Krum?
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MR. KRUM: 1 think, Your Honor, 15 minutes per

motion is sufficient.
THE COURT: And I'd said you had not to exceed an

hour this morning not counting the stuff for the drives. So
I'm going to allocate a total of 30 minutes to each side for
you to split however you want among your motions, okay.

So, Cassandra, please keep track -- she left. Hold
on.

MR. KRUM: We had strict time limits in the

depositions in the Daimler v. Chrysler case, the securities

case, and the Daimler folks all spoke better English than most
of us, but they insisted on a translator.
THE COURT: Yeah. It doubles the time.

MR. KRUM: Well, so literally we had a clock person
starting and stopping when the lawyer's question ended and the
translation began.

THE COURT: Thirty minutes each, please.

Cassandra, if you could track them.

THE LAW CLERK: Got it.

THE COURT: Allright. | said | wanted to start
with the motion related to the compliance with the May 2
order.

MR. KRUM: Thank you, Your Honor. May I sit for
this? My notes are on my computer.

THE COURT: Sure.
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MR. KRUM: Thank you.

THE COURT: Just make sure you keep your voice up.

MR. KRUM: So first by way of hopefully a timely
abbreviated background, recall that the original summary
judgment attached only the December 29 minutes. There was no
mention of even the December 27 Gould email, much less the
December 21 special committee meeting. So when the documents
were produced in February, of course, there was nothing about
the December 21 special committee meeting, but there was the
December 27 Gould emall, as if the five had contemporaneously
shared and epiphany and somehow someone -- Gould had dictated
that.

But, of course, we learned from prior motion
practice that what in fact happened supposedly as among the
five is the first event was the December 21 special
independent committee meeting. So I've done M&A work for
decades, and one of the things I've enjoyed about that is
being able to provide advice about business matters, not just
litigation. But | understand that in those circumstances
sometimes that entails molding what comes to be the evidence.
I've never seen anything like this. The GT lawyers, as we
know from the May 2 hearing, did not prepare the minutes of
the December 21 SIC meeting, special independent committee,
until after the motion had been heard, after we'd propounded

discovery, and then, as we heard from Mr. Bonner, well, no,
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the discussion of ratification was privileged and so it didn't
appear in the minutes, or words to that effect. I'm not going

to go over all that again. That's just context. They clearly
sought to conceal the December 21 special committee meeting.
And we never received an explanation. Now, counsel for Mr.
Gould said, we didn't think it was responsive. And we spoke

to that in our papers. I'll just reiterate that's

unbelievable.

GT lawyers participated in the entire ratification
process, and | put "ratification” in quotes and "process" in
quotes, Your Honor. That includes December 21 SIC meeting.
That includes the litigators present in the room today. So
May 2 you made an order that was clear and precise,
ratification, matters relating to the December 21 SIC meeting,
matters relating to the December 27 Gould email.

| understood counsel for defendants, GT counsel, to
indicate that in connection with the February 2018 production
they had previously collected all emails for GT attorney
Bonner and | assume Ferrario for Ellen Cotter, for Craig
Tompkins, for all the SIC members dating back to September of
'"17. Soin view of that, in view of the specificity of the
Court's May 2 order, and in view of the fact the GT lawyers
had participated in these events they knew exactly what they
had and they knew exactly what they needed to do on May 2.

And what they could have done and should have done, Your
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Honor, is a manual review of the emails they'd previously
collected, which presumably they could have done in a week or
two to produce the documents you ordered produced on May 2.
They didn't do that. Those documents weren't produced until
approximately -- not approximately, starting for all intents
and purposes on June 9.

The whole schedule is in Exhibit A to our reply.
Did Your Honor have a chance to look at that?

THE COURT: | did.
MR. KRUM: Thank you. So I'm going to --
THE COURT: | took the opportunity while we were

looking at the drives.

MR. KRUM: | understand, Your Honor. | apologize it
wasn't to the Court earlier.

I'd like to talk a minute about Exhibit 4 to the
reply. It's a brief email chain dated December 20 concerning
the scheduling of the December 21 SIC meeting. The document
was not produced and not logged until May 31. And on May 31
it was logged. The email was devoid of substance. There's
nothing privileged about it. You can see, Your Honor, it's
about scheduling the December 21 SIC meeting. Except, except
that you can also see that the meeting was scheduled at the
request of GT lawyers, not SIC members, and that at least one
of them on December 20 didn't know why they were going to have

a special meeting on December 21. Respectfully, Your Honor, |
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think it was logged on May 31st as part of an effort, a
successful effort, to slow play plaintiff, exactly what you
directed counsel for defendants not to do on May 2.

There are other documents, Your Honor, that show
that what transpired is that prior to the December 21 SIC
meeting GT counsel conferred with Craig Tompkins and Ellen
Cotter. The other documents and privilege log entries -- and
I'm inferring from the privilege log entry, | don't have
testimony about it and if | get to trial then I'm out of luck,
because they'll object, but I infer from these privilege log
entries that following December 21 GT lawyers worked with
Craig Tompkins and Ellen Cotter to draft the December 27 Gould
email. Now, of course, the language in that email was used in
the agenda, it was used in the minutes. It's the legally
operative language. "Legally operative" is not my word. It's
language of legal consequence, according to Mr. Bonner.

So where does leave us, the result of this slow play
today? I've been unable to examine witnesses because | didn't
have documents, | had privilege logs. | got the privilege
logs, Your Honor, the ones on which I'm now supposed to rely,
on June 15. Defendants have since May 2 engaged in what
amounts to wilful noncompliance, delaying, logging documents
that aren't privileged and so forth. So plaintiff has been
unable to respond to the summary judgment motions, he is

unable to complete discovery in advance of trial, he is unable
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to use the evidence at trial for any purpose, whether to
respond to a ratification defense or otherwise. As we say in
other motions, there are other uses to which we can put it.
Thank you, Your Honor.
THE COURT: Thank you.
Mr. Ferrario.
MR. FERRARIO: Your Honor --
MR. KRUM: Sorry, Mark.
How much time did | use?
THE LAW CLERK: You have 23 minutes left.
MR. KRUM: Thanks very much.
MR. FERRARIO: I'm going to primarily address any
guestions you have.
THE COURT: | don't have any questions, Mr.
Ferrario.
MR. FERRARIO: I do--1do --
THE COURT: | made an order. It was pretty clear.
MR. FERRARIO: And we complied.
THE COURT: Okay.
MR. FERRARIO: Okay? And, as a matter of fact,
Judge, | went to the unprecedented step of producing otherwise
privileged documents provided | could get Mr. Krum to agree
there was no waiver. What this is, quite frankly, is just an
effort to take away from my client something Nevada law

provides, which is to ratify a prior decision. This whole
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thing has been turned on its head, okay. Ratification is
provided for under our statute, okay. This notion that
there's a ratification process or anything, it just -- it's a
farce, okay. And this is the problem | have with what Mr.
Krum is doing here. He doesn't want to address the merits,
because he knows if he addresses the merits, it's over. So
the only thing | would agree with Mr. Krum on is I've never
seen anything like this. I've never seen a derivative case
like this, you haven't, and he hasn't. You can't cite one
case around the country that even approximates this. I've
never seen a case where they abandon their damage expert yet
it's still the derivative case for the company. What's the
company going to get? They have no damage expert. I've never
seen a case where we show up for trial and on a Friday he says
he's ready to go, but over the weekend emergency health issue,
boom, gone. | haven't seen that before. I've never seen a
case where we're here in Nevada talking about Nevada law and
they hire an expert from Delaware to talk about Delaware law.
You're right. I've never seen a case like this.

THE COURT: He was a very bright man.

MR. FERRARIO: So if -- | don't care how bright he
is. He doesn't know anything about Nevada law, apparently,
because he didn't cite one Nevada case. So do | agree with
Mr. Krum that I've never seen anything like this, you bet |

haven't. Because, you know what, it's so confounding that |
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went back to basics over the weekend with Ms. Cowden after we
argued over what to put in our pleading, and | said, what is a
derivative case, a derivative case is supposed to bestow
benefit on the company, right?

THE COURT: The shareholders.

MR. FERRARIO: The shareholders, right, through the
company. So you tell me -- and | defy Mr. Krum to stand up
today given the case that he has with no damage expert, what
benefit is going to result to the company or the shareholders
from prosecuting this action. It doesn't exist.

So let's go back to where we are. This Court gave
Mr. Krum the benefit of the doubt and said, now go out and do
this and broad discovery. | have a little cheat sheet here,

I'll be happy to give it to. This shows you all the operative
dates on what we did and when we provided information. He
goes to this document that he says -- this email chain that

set up a meeting. Wow. That's an earth-shattering event.

You know what the problem is? He already knows about the
meeting. He asked people questions about the meeting. Does
the email tell him anything he doesn't already know? The
answer to that is unequivocally no, okay. He's deposed
everybody. Has he come to you and said that any document that
we've produced, any document, would spawn additional
guestions? Any document disclosed to him, anything material

that he didn't know, has he told you that? Absolutely not.
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And the reason is it doesn't impact what he already knows. It
doesn't impact what happened here. He cites in his pleading
the outrageous proposition that | would give advice to my
client. How foolish of me to tell the client that under

Nevada law there's a ratification option as a result of the
decision Your Honor made. That's just ridiculous that | would
do that. But | guess under Mr. Krum's world my client would
have had to hire a separate lawyer to tell them what's in
Nevada law. Farcical. The whole thing is farcical, because
he knows that under Nevada law the legislature has provided
that my client could go back, okay -- not go back, today look
back and say, based on what | know and all the facts today,
okay, the directors, the independent directors could ratify
those decisions. That's just the harsh reality of Nevada law.
And unless he can point to some prejudice that's resulted to
him, which he can't and which he hasn't, all he's done is talk
about this should have come that day, that privilege log
adjusted -- and Ms. Hendricks can address all the evolutions
of the privilege log and after we had the meet and confer and
what we gave him and even to the point, Your Honor, of giving
him privileged information provided he said it wouldn't be a
waiver, okay. But at the end of the day you have to be able
to say that this has impacted me adversely. It's not enough
to say, well, I got this email that talked about scheduling

the meeting that | already knew and | should have had it
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earlier. What the heck does that have to do with the price of
beans? Nothing. That's what's missing here.

So it's nothing more than a smoke screen to avoid
the inevitable that results under Nevada law. Now, we have,
and Ms. Hendricks can address this, some documents that we're
prepared to give to Your Honor in camera that you can review.
But | would submit it's not going to change anything that
happened here; because, as | told you from the beginning,
okay, and has been evident through all the depositions -- and
| must point out that Mr. Krum's desperation to avoid the
application of this law is best displayed in Ellen Cotter's --
no, in his motion, his opposition to the directors' motion
where he deliberately misstates the testimony of the various
directors. And | read that this morning. That's on page 6 of
the directors' reply.

So this isn't about looking at the record, this
isn't about facts. This is about Mr. Krum and his client
deliberately misleading this Court and deliberately misstating
the evidence because they want to avoid the inevitable under
Nevada law. So before he stands up and says, oh, Ferrario's
crazy 'cause he gave advice to his client, before | stands up
and says he doesn't have any information or something he has
to tie that out to an issue that's relevant to the case. And
he hasn't done that. Not once in these pleadings does he

demonstrate any prejudice as it relates to this issue;
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because, as | told Your Honor when | first raised this issue
after your decision in December, okay, we had a situation --
we had a sea change in the case. We had now directors that
had been declared independent by this Court, and that then
gave rise to the ratification option under Nevada law. There
was a meeting held, a board meeting duly noticed that his
client attended where these directors ratified the decisions
that were the subject of the agenda, which is the option
decision and the termination of Mr. Cotter. That is nothing
earth shattering, that is nothing nefarious. There's nothing
wrong with that. And he hasn't cited to you a case, a
statute, nothing to support any of the claims he makes. And
he comes to this Court -- he hasn't said, | need to reexamine
Mr. McEachern because | got this email, he hasn't come -- and
I've been through that with Your Honor hundreds of times
because you say you get 10 minutes to ask that question. He
hasn't come to you with any of that stuff.
THE COURT: It's only because you take longer.

Other people would get 15.

MR. FERRARIO: And that's because I'm quick.

Anyhow, so that's what's at -- that's the problem |
have with this motion, Your Honor. Now | guess the most
bizarre thing is at the end he says now he has too many
documents. It's pretty clear what's going on. In December

something -- in December, late January leading up to the trial
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obviously, since he'd pulled his experts, there must have been
an issue with the experts. And that's going to be the subject
of another motion that's going to be filed regarding why we
ended up continuing this trial in the first place in January,
okay. Now here we are a few months later, he withdraws his
two experts, his main experts in the case. And what's he
doing now? He wants another continuance on the ratification
issue, which didn't even come about until Your Honor's
decision.

So you want to go back to the beginning? I've never
seen anything like this. And that much we agree on. And he
can't cite you a case to support anything he's talking about
here regarding ratification, not one. Matter of fact, he goes
so far as to contort what the committee that consists of Mr.
Gould, Ms. Codding, and Mr. Wrotniak, he keeps calling it a
special litigation committee, like it's a DISH committee and
things like that, and he cites cases that deal with those
types of committees. And he keep conflating what this
committee does. All he has to do is read the charter. So
instead of coming forward with something clear and concise,
it's just a bunch of crap thrown in the air, and he's hoping
that this Court bites on it.

So at the end of the day we've done what we had to
do, he's failed to show any prejudice, and if he can present

you with a document or something and say, hey, | need to go
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ask more questions, then Your Honor could say, like she has to
me many times, then you get another 10 minutes or 20 minutes
or an hour with this witness and have at it. But he hasn't
even done that. It's pretty obvious what's going on here.
They don't have a case, they don't want to try the case, and
they're using any means available to them to delay this
proceeding and continue to cost the shareholders millions of
dollars. That's what's going on here.

THE COURT: Thank you.

MR. KRUM: Okay. Thank you. Well, most of that's
-- | don't know whether it's from college debate or whether
it's Trump politics. It's irrelevant fiction intended to
deflect and distract.

THE COURT: I think it's Wynn experience.

MR. KRUM: Pardon me?

THE COURT: Wynn experience.

MR. KRUM: Well, I'm not speaking to that. | have
plenty of secondhand Wynn experience.

Okay, Your Honor. First of all, I've had it with
this, these repeated innuendos, emergency health issue and so
forth. Mr. Cotter's -- one of his physicians provided an
affidavit or declaration. | thought that was good enough, but
apparently that person is presumed to be a liar and I'm
presumed to be a liar.

THE COURT: Mr. Krum, please direct your comments to
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me.
MR. KRUM: And, Your Honor, | appreciate that Mr.
Ferrario's under pressure from clients and that the clients
dislike my client. | wish we were above that, okay. The
physician in question is somebody with whom I've had a
professional relationship for 20 years. | know the person to
be of integrity. But | knew | was going to get more of this
innuendo today, and | was concerned about something that was
said yesterday, so | circled back and confirmed with the
physician that Mr. Cotter had the procedure that was described
to you in the declaration. So can we stop that, | hope?
Now, on to --

THE COURT: | think there's a motion next week on

MR. KRUM: Well, I haven't seen that.
MR. FERRARIO: There will be coming. And it has
nothing to do --
THE COURT: Mr. Searcy, did you serve your motion?
MR. FERRARIO: It will probably be served today.
And it has nothing to do with whether he had the procedure.
THE COURT: Wait, Mr. Ferrario. It's Mr. Searcy's
motion.

MR. FERRARIO: Huh? We're going to join.

MR. SEARCY: That's being served today, Your Honor.

MR. KRUM: Okay. Now, so, Your Honor, the next
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thing is who's deliberately misleading the Court. Look,
they're the ones that came and told you, they showed up on
December 29, they looked at the package. Well, we know that
that's inaccurate. There's a whole history here. Then he
says, well, | knew that the December 21 meeting occurred, what
more do | need. Well, how'd it occur? | didn't get that from
any of them.
MR. FERRARIO: We called it.

THE COURT: Mr. Ferrario.

MR. KRUM: And, so, for example, Your Honor, Exhibit
3 to our reply tells me something | didn't know, that Craig
Tompkins precipitated the meeting. |1 now know that | need to
depose him about the whole ratification process. He was a
critical participant from before it went to independent
directors to drafting the operative document.

And Exhibit 4, Your Honor, the email, it doesn't
tell me anything | knew? Excuse me? None of these directors
testified that the December 21 special independent committee
meeting had been called by GT lawyers. None of them testified
-- Mr. McEachern didn't testify that he even knew why it was
called until he showed up. So, yes, it's news, Your Honor.

So | need to find out from Tompkins and Ellen Cotter
what exactly they communicated to somebody else. It may only
be the subject matter, Your Honor, depending on how these

privilege issues play out, but I'm entitled to that, because a
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privilege log doesn't substitute for testimony. And I'm
entitled to hear from Margaret Cotter why she gave me a sworn
interrogatory response that excludes written communications
about ratification. And what else did she not tell me? And
then, of course, Mr. Gould, you know, he was the only
"independent,” | put that in quotes, director involved. So,
Your Honor, yes, the whole process, the ratification process
has been concealed, the discovery process has been undermined,
and what you ordered on May 2 hasn't been provided. Thank
you.

THE COURT: Thank you.

If we could go to the motion to compel, please. Mr.
Krum, we're on your next motion.

MR. KRUM: Yes. Thank you, Your Honor.

First, Your Honor, the SIC charter provides it with,
quote, "authority to enter and bind the company in connection
with Cotter-related proceeding.” That includes this case.

The charter itself, Your Honor, makes clear that the committee
is empowered and as such is what is typically called a special
litigation committee.

Point two. GT lawyers made no effort to maintain
any confidence or privilege of SIC members, the SIC itself, or
any independent director vis-a-vis anyone, not Craig Tompkins,
not even Ellen Cotter and Margaret Cotter, defendants in this

case, who stand to benefit from a supposed independent
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business judgment of SIC members or the five, depending upon
how you view it. The independent committees do not share
privilege or common interest with a full board where, as here,
their work entails assessing the conduct of other members of
the board. Talk about nonsensical. That's as if the members
of the jury and the litigants can have a relationship of that
nature. Where a special committee doesn't maintain its
information as privileged and confidential vis-a-vis

potentially adverse board members -- that's the key, are they
potentially adverse -- such information isn't privileged and
confidential, is not privileged and confidential.

Well, they say, well, none of that happened here
because it was five who voted at the December 29 meeting.
Well, the meeting effectively was called for the purposes of a
ratification summary judgment motion by the three. The email
says the five, but there's no evidence that Kane or Wrotniak
knew about it beforehand. In fact, the evidence by privilege
log entries from which we infer, because Wrotniak couldn't
specify the day, whether it was December 26, 27, or 28, but
the privilege log entries indicate that Wrotniak first learned
about ratification on December 28th, the day after the Gould
email.

So what happened here is the same thing that

happened in two of the cases we cited, Kline versus FPL and In

Re Parr Pharmaceuticals. The independent committee takes some
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action to bring a matter before the full board for a vote of

all the supposedly independent members of that full board.
And FPL it was an evaluation committee, in Parr it was a
committee that conducted and investigation and recommended
dismissal of the derivative suit. But the same thing happened
as here. "Independent directors,” and | put that in quotes

all the time, caused a matter to be taken up before the full
board, all independent directors, including those who caused
it and those who didn't vote it, and the cases find that the
information, because it was disclosed to board members who
were not part of the independent group who voted, either
wasn't privileged or privilege was waived.

The same kind of thing happened in Wardleigh, Your
Honor, where it was a homeowners association and owners. And
the question was, you know, what was the lineup. So the law
isn't not Nevada law, it's consistent with Nevada law.

Attorney work product. If it's prepared in
anticipation of litigation, it's not what they claim it is in
the ratification summary judgment motion, independent business
judgment on RDI business matters.

So the opposition was great, Your Honor, because
it's a perfect exercise in question begging. It says, "RDI's
committee does not have different objectives from the rest of
the board.” Well, that says everything and nothing. They

say, "There's no separation between Mr. Tompkins's interests
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and the interests of the SIC," which is in effect because he
reports to Ellen Cotter, says, the SIC and defendant Ellen
Cotter have the same interests. The best part is that the
opposition to search that GT, quote, "may have discussed in
confidence certain ratification-related with Ellen and
Margaret Cotter," quote, "in no way constitutes waiver of the
attorney-client privilege," close quote.

Why is that? And the answer is, quote, "Unity of
interest between RDI and Ellen and Margaret Cotter, who share
a common interest in responding to plaintiff.” Excuse me.
These are supposed to be independent directors who engaged in
a good-faith process resulting in an informed decision to,
quote, "ratify" prior conduct of directors, including Ellen
and Margaret Cotter. Either they were that, which is what the
motion claims they were, or they were at SLC that said, we
don't want this case around anymore. But they can't have it
both ways. They cannot be both. They cannot share supposedly
privileged information used by supposedly independent
directors to make a supposedly good-faith, informed decision
independent of the people who were the subject of the
decision, defendants Ellen and Margaret Cotter and Craig
Tompkins, who reports to them and works for ostensibly an
[unintelligible] RDI. They can't share that information and
claim that it's privileged and confidential. They can't both

be -- they can't share that information and be independent
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directors, which is why all this caselaw says independent
committees and independent directors should not use company
counsel. This isn't extraordinary stuff, Your Honor. This is
something we took for granted back in the '80s when | was a
takeover lawyer in New York. Somebody makes an offer for the
company, you get a committee of independent directors to
evaluate the offer, they hire independent advisors,

independent lawyers, independent bankers and so forth.
Nobody, nobody, except someone who didn't know what they were
doing or didn't think they could control the independent

people uses company counsel. Why did they do it here? You
know, there were a couple times early in the case | thought,
they're not paying attention, not sweating the details. But

what this whole ratification exercise shows is that it is

Craig Tompkins and more particularly outside counsel, GT is
the means by which Tompkins and Ellen Cotter control the
independent directors. GT advised the ratification people,

the independents, all of them. Not only the SIC, they had
phone calls on the 28th, if that's what the logs fairly

indicate, which we can surmise, with Wrotniak, Kane, who

didn't recall having it, and got everybody lined up the day
before. But they didn't -- and now we look back and we go,

oh, my goodness, GT advises the compensation committee, they
advised in all matters.

So, Your Honor, they can't have it both ways, and
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they can't argue with the evidence. You know, | understand

the argument about the quote on McEachern. McEachern wasn't
on the compensation committee. He was on the SIC. And he
testified that what the SIC did was to act to resolve these

issues. And Mr. Gould wasn't confused about the SIC making
the request. He was clear about that. That's what

transpired.

So, Your Honor, the bottom line is this isn't simply
an issue about privilege. This is an issue about privilege
related to whether these directors are independent, which goes
go both summary judgment motions. Thank you.

THE COURT: Thank you.

Mr. Ferrario.

MR. FERRARIO: Your Honor, | stand guilty as charged
for advising my client as to what NRS 78. | think 140 says.

And he hasn't cited one case anywhere, okay, that says a
lawyer can't talk to members of a board about Nevada law. He
says that this is something orchestrated by Craig Tompkins or
Ellen Cotter or Margaret Cotter. What he's missing and what
he's distorting is this wasn't orchestrated by anybody other
than the Nevada Legislature when they passed the law.

THE COURT: So, Mr. Ferrario, let me stop you. This
doesn't really relate to this motion, but since you've brought
it up, NRS 78.140(4) says, "The fact that the vote or votes of

the common or interested director or directors are not counted
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for purposes of subsection 2 does not prohibit any

authorization, approval, or ratification of a contract or

transaction to be given by written consent pursuant to

subsection of NRS 78.35 [sic] regardless of whether the common
or interested director signs written consent or abstains in

writing from providing consent.”

That seems to limit the type of items which
ratification can be used for. Can you discuss that issue with
me.

MR. FERRARIO: Well, actually this is something
we've debated in this case from the beginning as to why you
were saying these directors weren't independent, because under
Nevada law you have a much broader protection for directors
than you do under Delaware and elsewhere. And so this whole
thing started off by a way for Mr. Krum to say these were
interested directors. And the only way you could say that is
were they interested in this transaction or occurrence. And
he said they were, that they were doing that to -- and the
transaction or occurrence is the termination of Jim Cotter,

Jr., and --

THE COURT: And | made a determination on summary
judgment. What I'm trying to get from you is is the
ratification process that the Nevada Legislature has
authorized in NRS 78.140(3) and (4) limited to a contract or

transaction, as opposed to other kinds of actions that

28

RA827




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 M W N kP O

officers and directors of a company take. That's what I'm
trying to focus on.

MR. FERRARIO: | don't believe itis. You have to
talk about what "transaction” means, okay. And the
transaction at issue, for example, in the 100,000 -- you know,
exercise of the 100,000-share option, that's a transaction,
okay. Now, again, if you take it out of that, then the board
can ratify any decision. That's just general corporate law.
So either way he's out, okay. There's nothing that prevents a
board from being fully informed and going back and saying, you
know what, I'm going to ratify that decision. It happens all
the time, okay. And under that statute the Nevada -- under
our corporate statute, under our corporate governance, okay,
you can clearly do that. That's what our legislature has
said. Even in a situation where you have an interested
director involved in the transaction and the other board
members know it, somebody may benefit from the transaction or
the contract, our legislature says you can ratify that,
independent directors, you can do that. That's what happened
here under Nevada law.

THE COURT: What I'm trying to get from you, Mr.

Ferrario, and you're circling around for me, is there are
other kinds of activities that are the subject of this
litigation that do not clearly fall within the words in my

mind "transaction" or "contract."
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MR. FERRARIO: | understand what you're saying.
THE COURT: I'm trying to find out from you the
basis on which you think ratification under that statute can
be expanded to cover what have been alleged as what I'll call
business torts for lack of a better term.
MR. FERRARIO: What was the -- no. The transaction
here was the termination of Mr. Cotter, Jr.
THE COURT: The termination of Mr. Cotter.
THE COURT: Yeah. The transaction here was the
company, okay, allowing the exercise of the option, okay.
Those are the events that were at issue. Terminating his
contract, okay. That's what was involved here. And now if
you get outside of that, then where are we? What's our
doctrinal framework for this case, then? Because I've said
this to you and you've acknowledged there's no other case in
America that approximates this. This is nothing more than a
personal case by James Cotter, Jr., to get his job back. And
we're at the most bizarre point --
THE COURT: You and | see lots of personal cases in
Business Court, Mr. Ferrario.
MR. FERRARIO: Exactly. But, you know what, they're
called breach of contract cases. They're not called
derivative cases. And this is a derivative case, okay, by Mr.
Cotter, Jr., where we're now at the bizarre point after

spending millions of dollars in defense costs, blowing through

30

RA829




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 M W N kP O

the policy where they're not even seeking damages, nor can
they articulate to you a damage theory that would benefit the
shareholders. We're down to this. Because of their
withdrawal of their experts, we're down to can this Court
reinstate Mr. Cotter. And how is that going to benefit the
shareholders? There's not one case in America that authorizes
that type of relief. That's what's happening here.

So, you know what, | agree with Mr. Krum. This is
like politics today where one side just throws out anything
they can, creates a big kerfuffle, and then people think that
there's something there. There's nothing here. And so, yes,
I think we fall within the confines of that statute. And if
we don't, then it's incumbent upon him to come to this Court
and say why a board cannot go back and ratify prior decisions,
an independent board. This board -- if we ended up in the
bizarre situation where somehow Mr. Cotter was reinstated,
again, something not seen anywhere in the United States under
any caselaw, this independent board could fire him the next
day under our law, under our business judgment rule. Because
what's happening here is Mr. Cotter is asking this Court to do
violence to some of the statements made by our Supreme Court
in the recent Wynn case because he wants this Court to manage
this company when this Court has said there's independent
directors out there who can manage the company. So we end up

in this bizarre dialogue, okay.
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But | can tell you we've tried to figure out why it
is, why would the independence be an issue at the beginning.
Well, under Nevada law if you're involved in a transaction or
occurrence and you stand to benefit, which is what they
argued, right, at the beginning, Mr. Guy Adams stands to
benefit financially from this -- first they said all the
directors stand to benefit because they stay on the board.
Now, that's the claims the made. It seems to fall within NRS
78.140, and that's why we utilize that. Did we advise the
board? Absolutely. Did we say, now that the Court has said
that you're independent, independent directors whether there's
that statute or whether it's under general corporate law can
always ratify. And that decision, Your Honor, that decision
is protected by Nevada's business judgment rule.

So if you order us to produce something, we'll do
it. We've slogged through everything. | would apologize to
the Court and to Counsel we ran into issues previously not
encountered with our vendor, we lost our earlier contact and
we ended up with somebody new, and it was a nightmare.

THE COURT: I'm sorry to hear that.
MR. FERRARIO: Well, it was not fun for anybody.
THE COURT: It's better than when the storage
company decided to destroy the documents in CityCenter.
MR. FERRARIO: That is true. Itis better than

that. But it wasn't much better than that, because --
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THE COURT: Ms. Hendricks remembers having to deal
with that, so --

MS. HENDRICKS: Yes.

MR. FERRARIO: So anyhow, if you want us to produce
anything, that's fine. Again, we've given them everything.
There's no mystery here. I've been candid with the Court from
the beginning as to how this happened, that it was -- and they
somehow think, oh, it's a litigation strategy. Him filing the
complaint is a litigation strategy whether he -- whether he --
what claims he puts in is a litigation strategy, okay. This
is something available under Nevada law. My client took
advantage of it, the decisions were ratified. And if you want
more discovery from us, we'll be happy to comply.

THE COURT: Is there anyone else who wants to speak
against the motion to compel?

MR. SEARCY: | think Mr. Ferrario has covered it.

THE COURT: Thank you.

Mr. Krum.

MR. KRUM: How much time?

THE LAW CLERK: You have 11 minutes.

MR. KRUM: Thanks very much.

THE COURT: For the rest of the motions.
MR. KRUM: Understood, Your Honor.
Your Honor, the December 29 minutes say that the so-

called ratification was based on NRS 78.140. The ratification
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summary judgment is based on that statute, nothing else. So
the question you asked is the question that needs to be
answered. And the answer is no. 78.140 by its plain terms
applies only to contracts or transactions between the
corporation and a director or officer of the corporation. We
had lots of interesting discussions internally about the

history of this, because, of course, in Nevada there isn't
much history, whether it's this particular statute or any

other. But the reality is it's a means by which so-called
interested director transactions can avoid being voided or
voidable. Well, neither the, quote, "ratification" of the
terminate of plaintiff nor the, quote, "ratification” of the
compensation committee approval of the acceptance of Class A
nonvoting stock is consideration for the so-called 100,000-
share option are interested director transactions. And

there's certainly no transaction, nothing on the first one.

And the second one, it's an approval of a process, it's not
the, for example, issuance of a contract, it's not the

issuance of an option. It's just the approval. So, no. By

it's plain terms NRS 78.140 does not apply to the matters that
were purported ratified. If it did, which it doesn't, a

decision must be made -- pursuant to the statute it must be
made by independent directors acting in good faith. And the
evidence shows neither here. The evidence shows there are

material questions about their independence starting with the
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use of company counsel to advise them to make a decision about
the directors whose conducts were ratified.

But beyond that, | mean, | was candidly, Your Honor
-- one of the other factors we cite in the brief is conflating
the company and the independent directors. And both Mr.
Bonner and Mr. Wrotniak did that.

So, now, let me be clear. Director independence is
relevant to whether they can invoke the business judgment
rule. The claims in this case are for breaches of fiduciary
duty, they're not for lacking independence. And the
independence is | think put at issue, and I'm going to repeat
myself and waste my precious time, so | won't do that, Your
Honor.

THE COURT: Thank you.

Do you have anything else?

So the motion for relief and the motion to compel
are both granted in part. The Court will conduct an in-camera
review after receiving updated Excel electronic privilege logs
to be delivered, both the documents and the electronic Excel
spreadsheet, Friday by 8:30 a.m.

For purposes of the pretrial motions as an
evidentiary sanction the Court will infer and make a
rebuttable presumption that the docs, if timely produced,
would support the plaintiff's position that the ratification

was a sham or fraudulent exercise.
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If there are remaining issues after the pretrial
motions, Gould, Codding, McEachern, Ellen Cotter, Margaret
Cotter, and Tompkins will appear for depositions not to exceed
an hour next week.

Okay. So we're going to take a short break before
we go to motion for summary judgment, which is the next item
on my agenda.

MS. HENDRICKS: Your Honor, can | get the specifics
on what you want on a privilege log again? | wasn't writing
fast enough. | want to make sure we get --

THE COURT: Do you want my little blurb that | send
out on every case?

MS. HENDRICKS: That would be great.

THE COURT: | sent it out in your case about three
years ago. I'll go get it now.

(Court recessed at 9:33 a.m., until 9:42 a.m.)

THE COURT: Ms. Hendricks, if you'd approach. |
printed this off an old CMO because | couldn't find the
CityCenter one. The CityCenter one | put it in a footnote,
but this one was on a whole page.

MR. FERRARIO: Your Honor, you were talking really
fast, and none of us know what you said, okay.

THE COURT: You want to hear the really important
part? Wait. Wait.

MR. FERRARIO: Yes.
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THE COURT: Can | say that part that matters for the
rest of the morning?

MR. FERRARIO: Yes.

THE COURT: I'll say it slow. For purposes of
pretrial motions, i.e., what we're going to do now, as an
evidentiary sanction the Court will infer and make a
rebuttable presumption that the documents if timely produced
would support the plaintiff's position that the ratification
was a sham or fraudulent exercise.

MR. FERRARIO: So that would seem to at least -- it
impacts the motion filed by the directors --

THE COURT: It impacts the rest of what we're doing
this morning.

MR. FERRARIO: And I'll deal with that in our
motion, because | beg to differ. | don't think it impacts the
motion we filed at all. But if that's the case, then --

THE COURT: That's why | took a break, so you could
digest it. Do you need me to take another break so you can
digest it since | read it again?

MR. FERRARIO: 1think | get it now. But you were
speaking really fast on who wanted deposed. So --

THE COURT: If remaining issues after the pretrial
motions, i.e., what we do today, Gould, Codding, McEachern,
Ellen Cotter, Margaret Cotter, and Mr. Tompkins not to exceed

one houir.
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MR. FERRARIO: Okay. That was what we didn't --
THE COURT: Isn'tit nice | wrote it down so | would
be able to remember it.
MR. FERRARIO: And then -- all right. So we'll get
on scheduling that.
MS. HENDRICKS: And then, Your Honor, if | may, this
is helpful --
THE COURT: | said if issues remain after the
pretrial motions, because you may rebut the presumption and |
may grant your motion. So I'm not saying you can't.
MR. FERRARIO: That's pretty hard to when we have a
rebuttable presumption.
THE COURT: Do you want me to take a break for you
guys to communicate among yourselves, or are we ready?
MR. FERRARIO: No, | get where we're at. | mean,
I'm happy to go forward. | think | get where we're at.
THE COURT: All right.
MS. HENDRICKS: | do have a question on the
privilege log you want produced on Friday. | want to make
sure | understand correctly.
THE COURT: Every category that is identified on a
privilege log to be prepared, which is listed on the handout |
gave you, is required to be included.
MS. HENDRICKS: There have been multiple privilege

logs. So my understanding was the privilege logs related to
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these specific issues. So we have --

THE COURT: That is correct.

MS. HENDRICKS: -- after May 2nd, and then there was
an earlier privilege log | think in February.

THE COURT: That related to these two meetings and
the ratification process.

MS. HENDRICKS: Okay. And we've produced most -- or
a good deal of those documents already to Mr. Krum in the last
couple weeks, so I'm just producing to you the documents that
remain on the privilege log that have not already been
provided to Mr. Krum.
THE COURT: Correct. For my in-camera review.
MR. KRUM: Well --
THE COURT: | need a hard copy of the document --
Mr. Krum, please be quiet.
| need a hard copy of the documents, | need an
electronic version of the privilege logs.
MS. HENDRICKS: Of the privilege logs.

THE COURT: I'm happy to take -- because, as you may
know from other cases, | will then mark and seal certain
documents that I've reviewed as part of my in-camera review so
you have a record in case you need to seek appellate review.
And Dulce will seal portions of that. Like the privilege log
won't be sealed, but the documents | review will be.

MS. HENDRICKS: Okay. | understand. We'll get on
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THE COURT: Mr. Searcy.

MR. SEARCY: Your Honor, | apologize. | have one
logistical question, as well. Will the Court be reviewing the
documents in camera and then the depositions will proceed
after the Court --

THE COURT: | have asked for the documents to be
delivered at 8:30 so | can get them done on Friday.

MR. SEARCY: Thank you, Your Honor.

THE COURT: Because | can't imagine it's more than |
reviewed last week. Or was it the week before?

MR. SEARCY: | believe it was the week before, Your
Honor.

THE COURT: Okay.

MR. KRUM: Your Honor, my question for the benefit
of everyone. Some documents have been produced, but they've
been redacted. | would assume that you wish to have them
provided to you in unredacted form.

THE COURT: The redacted version and the unredacted
version need to be provided to me. The redactions, if they
are redacted for something other than personal identifiers or
medical issues, | need to have the unredacted version. If
it's about someone besides Mr. Cotter's medical condition, |
don't really need to know about it. But otherwise | need the

redacted and unredacted document.
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MS. HENDRICKS: Okay.

THE COURT: And Ms. Hendricks knows that, because
she's had to go through this a lot.

MS. HENDRICKS: | have. We'll get it to you on
Friday.

THE COURT: More than other people.

Okay. Anything else before | go to the motion for
summary judgment, which is my next agenda item up?

MR. KRUM: No, Your Honor.

THE COURT: Okay. Mr. Tayback.

MR. TAYBACK: Your Honor, in light of the last
order, and | know that allocation of time, I'm going to be
fairly concise.

THE COURT: Okay.

MR. TAYBACK: There are two points that | want to
make. The first one is revisit something that has been
discussed in the context of the other motions, which is the
idea that whether ratification under NRS 78.140 applies. That
whole proposition started because the plaintiff has pled his
case and alleged that the transactions as he described them
were in fact voidable or void because they were conducted by
interested directors. If that's the case and we are moving
that the claims that the plaintiff has asserted, if that's the
case, then ratification under this statute applies.

If that's not the case, then the question of the
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disinterestedness of the directors of the three remaining
defendant directors really doesn't matter. But however you
slice it, the fact is the claims, such as they are, of his
termination, the estate's redemption of Class A stock for
Class B stock options, and the kind of related issues of the
hiring of Ellen Cotter, those have all been approved by
indisputedly [sic] a majority of independent directors.

Now, you've raised the issue of this rebuttable
presumption. And | certainly think --

THE COURT: It's an evidentiary sanction.

MR. TAYBACK: | understand. The evidence that we
have submitted is undisputed. The evidentiary sanction that
you're inferring or imposing from -- that indicates, | think
you said, that it would be a sham transaction --

THE COURT: His allegation in his pleading is sham
or fraudulent exercise.

MR. TAYBACK: --is rebutted by the context of this
meeting, and the record is all in front of you, which is that
the board was provided with a board package in advance of the
meeting, each of the directors undisputedly testified that
they reviewed that, that they took advice of counsel, that
they based their decision upon their history and interactions
with the plaintiff over the course of their time on the board,
his temperament was ill suited, and, tellingly, by the fact

that the entire board was there, including the plaintiff, and
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when the plaintiff was offered an opportunity to speak to each
of the two issues the plaintiff refused to say anything with
respect to either of the issues, with respect to any aspect of
them. He raised no issues, and in fact cast the only vote
against both of those ratification votes.
You can call it a sham, and if the evidentiary
sanction is to say that his allegation of it being a sham
would be true, there is no evidence that supports that. That
is to say, all the evidence rebuts that. And that is the
definition of a rebuttable presumption. If it's presumed it's
a sham, you have to look at the evidence. And the evident
undisputedly shows that this was an informed board, a majority
of whom have been determined to be disinterested, and in fact
they exercised their power under Nevada law to ratify these
two decisions. There is no contrary evidence. So the
presumption is rebutted.
THE COURT: Anything else?
MR. TAYBACK: Any questions?
THE COURT: Anybody else want to speak on favor of
this motion?
MR. FERRARIO: We're joining.
THE COURT: All right. Mr. Krum.
MR. KRUM: I'm sorry. How much time?
THE LAW CLERK: You have 8 minutes.
THE COURT: And you need to save some for the last
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motion, which is the demand futility issue.

MR. KRUM: Understood, Your Honor. So I'll be
brief. Thanks.

So the moving party bears the burden with respect to
independence, and they've failed to do that.

The other point | haven't made yet is no one
purported to ratify the decision of the compensation committee
that the estate owned the 100,000-share option. And we
submitted evidence, all the Kane emails you've seen before
where he raised that as an issue at the time. So, as | said,
the independence is an issue raised by the motion. It doesn't
matter whether they acted as a special committee or not. And
I've already spoken to that issue. Thank you.

THE COURT: Okay. Anything else?

MR. TAYBACK: | would only say in support of my
argument that in fact the whole concept of the application of
the law of this case being governed by the idea that this was
a transaction governed by NRS such that it's susceptible to
ratification specifically under that code comes from his
second amended complaint at paragraph 53 where he seeks to
void it and claims that it's void precisely because it was an
interested transaction. If interestedness does not matter,
then, frankly, the stock option issue shouldn't be at issue in
this case, because Mr. -- Adam's independence is the only

basis upon which there was a material fact that prevented
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summary judgment previously. If it doesn't matter that he was
interested because it wasn't a company transaction, the same
is true with the termination; it was approved by a majority of
independent directors at the time. And we're entitled to
summary judgment that way.
MR. FERRARIO: Your Honor, on --
THE COURT: Did anybody else want to say something
on this motion?
MR. TAYBACK: Page 53, not paragraph 53 of his
second complaint.
MR. FERRARIO: | would just ask the Court --
THE COURT: Did you have something you want to say?
MR. FERRARIO: Real quick, ask the Court how this is
a derivative claim on the 100,000-share option. Because --
and on the issue of whether it's the estate or the trust, what
we pointed out is Your Honor in the early parts of these
proceedings --
THE COURT: When we were doing injunctive relief
iSsues.
MR. FERRARIO: --indicated that if it's in the
estate, that the executors control it. This option
indisputably was granted to Jim Cotter, Sr., and never put in
the trust. And do under the Court's directive that came down
in | think --
THE COURT: Three years ago.

45

RA844




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 M W N kP O

MR. FERRARIO: -- yeah, August or September, the
executors went forward and exercised -- the only -- the only
possible harm that could result would be harm to the company
for the exchange of the A shares and B shares. He's provided
no evidence that that wasn't equivalent value. You could have
paid it with cash, or you could have paid it with stock. So
there's -- it's not a derivative claim, period. The option
either existed if -- taking his thing at the trust level or at
the estate level, either way it could be exercised. It's not
harm to the company. The company got value. That's what
missing here. And the fact that Mr. Kane may have raised a
guestion, who cares? He denies -- is he now saying Mr. Kane
shouldn't have raised the question? What's his complaint now?
Because originally it was the exchange of A shares for B
shares. It now has morphed in desperation to try to keep this
faux issue alive, when just go back, ask him what the harm is
to the company. See if he can articulate it.

THE COURT: Okay. Anything else, Mr. Krum?

MR. KRUM: Your Honor, | just want to reiterate this
ratification motion is predicated on NRS 78.140. So
everything we discussed before also is dispositive.

MR. FERRARIO: That's the transaction.

THE COURT: | know. I've been asking questions.

MR. KRUM: It's not. That's my point.

THE COURT: Wait. Don't fight with each other.
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You're directing your arguments to me. I'm the one you've got
to convince.

Here the Court has taken into consideration the
inferences, the rebuttable presumption, as well as the
evidence that has been submitted along with the motions. The
typical practice is to have independent advisers provide
information to the board and/or special committees under NRS
78.138. While that is certainly a cleaner practice, it is
uncontested here that Greenberg Traurig, qualified and
experienced counsel, under 78.138(2)(b) gave legal advice to
the -- related to the ratification to the directors that the
Court had previously determined to be independent. The advice
given was protected by the attorney-client privilege based
upon the Wynn case -- it's the Wynn case, right -- the Wynn
case, and the Court must honor the ratification by those
independent directors and respect their business judgment
after their reliance upon Greenberg Traurig under NRS
78.138(2)(b).

As a result, that motion is granted.

Next? Is there anything left? Do | need to go to
demand futility?

MR. KRUM: Your Honor, our answer is yes. The Court
denied summary judgment motions, partial summary judgment
motions with respect to a host of subjects. The ratification

motion was directed at two. The Court also didn't rule on
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motions that weren't brought with respect to matters such as
what I'll for shorthand call the attempted extortion of Mr.
Cotter to get him to settle personal issues with his sisters.

THE COURT: Those aren't derivative claims, though.
Those are direct claims.

MR. KRUM: Well, I don't know that that's correct,
Your Honor. But to the point for answering the question you
asked, I'm speaking of what hasn't been disposed of in the
case.

THE COURT: Right.

MR. KRUM: We filed a motion on that, Honor. And |
don't think any of us understood that to be the ruling on
December --

THE COURT: So I'm going to go away, and | want you
guys to look at your versions of the pleadings. And I'm going
to come back in a few minutes, and you're going to tell me
what remains.

MR. FERRARIO: Whether | even have to argue this
motion.

THE COURT: That is correct.

MR. FERRARIO: All right. Good.

THE COURT: Because | don't think that anything else
is left.

MR. FERRARIO: | don't think anything else is left.

THE COURT: But I've been wrong a lot lately.
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(Court recessed at 9:57 a.m., until 10:20 a.m.)

THE COURT: Counsel, after you've had a chance to
check your pleadings, discuss it with your teams, what do you
believe is left?

MR. FERRARIO: Your Honor, first point, we would
submit the motion that the company filed regarding standing to
Your Honor for decision. | won't argue it.

THE COURT: It's moot. Unless there's something
left, it's moot.

MR. FERRARIO: Okay. That's going to be the Court's
ruling, fine. Then there is nothing --

THE COURT: Unless there's something left.

MR. FERRARIO: There's nothing left from Mr.
Tayback's perspective, my perspective, or the directors of the
company. There's nothing left.

THE COURT: Mr. Krum, do you think there's anything
left?

MR. KRUM: Your Honor, we think the same thing about
today's ruling as we thought about the rulings that you made
on December 11th. And there's no reason for us to take the
time of the parties and the time of the Court to do anything
other than pursue those on appeal, as we already have.

THE COURT: So at this point, Mr. Krum, if you would
prepare an order related to the motion for relief and motion

to compel.

49

RA848




© 00 N oo o B~ w N P

N N NN NN P PR R R R R R R R
g N W N P O © O N o o0 N W N kP O

And, Mr. Ferrario, if you will prepare -- and Mr.
Tayback, if you will prepare findings of fact and conclusions
of law related to your motions, I'll get them signed.

Does anybody want me to go ahead and do the in-
camera review related to the motion for relief and motion to
compel?

MR. KRUM: Well, the answer, | think it's -- Your
Honor, | think it's moot given what you're ruling.

THE COURT: Well, itis. But, you know.
MR. KRUM: I'm not going to ask -- the answer is,
sure | do. But I'm not going to ask Your Honor to do that.
THE COURT: Okay.
MR. KRUM: Nothing will come of it.
THE COURT: So I'll do a review, I'll do a note, but
it won't have any impact on any future events unless the case
returns.

MR. KRUM: Right. That's what | understood the
circumstances would be, and for that reason I'm not going to
ask you to do that.

THE COURT: Okay. So, Ms. Hendricks, you're off the
hook.

MS. HENDRICKS: Thank you, Your Honor.

THE COURT: But please keep that list.
MS. HENDRICKS: | might keep that in a very safe

place for next time.
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THE COURT: Well, I try to put it in a footnote in
all the case management orders because people --
MS. HENDRICKS: | remember it in the CityCen