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Respondent Reading International, Inc. (“Reading,” “RDI,” or the
“Company’’) through its counsel of record, Greenberg Traurig, LLP, respectfully
submits its Answering Brief.

INTRODUCTION

This 1s the second of three appeals brought by James J. Cotter, Jr. (“Cotter,
Jr.”), all stemming from his loss on all claims in the litigation wherein he, a former
Reading CEO who had served less than a year before his dismissal, masqueraded
as a derivative plaintiff in hopes of winning his own reinstatement. Each of his
claims were premised on the theory that his two sisters, Ellen Cotter and Margaret
Cotter (who together control the majority of the Company’s voting shares) had
persuaded the other directors to vote on various internal governance issues to suit
their own personal interests, rather than the interests of the Company. His suit was
primarily focused on the termination of his own employment and his hopes of
being reinstated. Despite such focus, Cotter, Jr. challenged a multitude of
corporate decisions. He also included as defendants all of the other directors of the
Company, including those who had voted against his termination, and adding
those appointed subsequently. He could then point to the pending claims against
the directors, and their purported lack of independence, to explain his failure to

make demand.
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In the years since he filed his complaint, he engaged in continual assaults,
made incessant demands for discovery and repeated depositions of the same
witnesses, and amended his complaint to add newly appointed directors and to
challenge new board decisions, all the time costing the Company millions of
dollars.

But Cotter, Jr.’s hopes were dashed in December 2017, when the District
Court finally acknowledged that, as to at least five of the eight Director
Defendants, he was unable to substantiate his claims that they lacked
independence. Judgment in favor of those five directors led inevitably to the
conclusion that any corporate decisions approved by those five independent
directors could not form the basis of a breach of fiduciary duty claim against the
remaining three directors. Out of the myriad decisions challenged by Cotter, Jr.,
only two remained: the decision to terminate Cotter, Jr. (the “Termination
Decision™), and a decision (made by the Board’s Compensation Committee) that
the Estate of James J. Cotter, Sr. (the “Estate”) could use nonvoting stock to pay
for the exercise of an option to purchase voting stock (“the Option Decision™).

The five directors who were found to be independent subsequently voted to
ratify the Termination and Option Decisions (the “Ratification Decision”).
Because, under Nevada law, an action involving purportedly interested directors

cannot be voided based on solely such interest if a majority of the non-interested
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directors have ratified the action, and because the only basis for Cotter, Jr.’s
attacks on the decisions had been made to further the personal interests of the
remaining directors, Cotter, Jr.’s sham derivative suit was finally brought to a halt.
Because the suit was halted, Reading, which has been required to foot the bill for
the defense of the directors, was saved the expense of a trial from which it could
receive no benefit. After the exhaustion of a $10 million insurance policy, and
expenditure of millions more, the assault on Reading was ended. Except of
course, for this appeal.

Unable to accept that his vendetta against Reading has finally been stopped,
Cotter, Jr. now attempts to reinvent Nevada corporate law. He proposes that an
entire category of board decisions that do not qualify for his narrow interpretation
of the term “transaction” cannot be ratified by subsequent boards. Cotter, Jr.’s
theories as to Nevada corporate law are wholly inconsistent with the broad
authority that Nevada law grants to corporate boards, the broad deference Nevada
law requires be given to director decisions, and the scope of the business judgment
rule that Nevada has deliberately embraced.

His stance is not surprising: throughout this litigation, Cotter, Jr. has
attempted to impose upon Nevada’s corporate law a doctrine that admittedly does
prevail in Delaware, but is anathema to NRS Chapter 78—the requirement of

“entire fairness” of any corporate actions that could arguably inure to the personal
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benefit of majority stockholders. The entire fairness doctrine, and indeed, any
“enhanced scrutiny” type of analysis 1s, however, wholly inconsistent with
Nevada’s express statutory corporate law.

Significantly, in 2017, the Nevada legislature cl/arified that the Nevada
corporate law statutes mean what they say—i.e., that the business judgment rule
applies in all circumstances, absent a contrary provision in a corporation’s
organization documents, or with respect to changes to voting rights to appoint or
reject directors. With such modifications effective July 1, 2017, it is therefore
clear that the ratification, which occurred on December 29, 2017, is itself a
decision that is protected by the business judgment rule—a truth that Cotter, Jr.
has chosen to ignore.

Cotter, Jr. contends that the Ratification Decision was nothing more than a
“litigation strategy,” as though being a “litigation strategy” could itself somehow
negate the effect of the ratification. Cotter, Jr. goes to great lengths to “prove”
what Reading itself freely admits—that the corporate “purpose” of the
Ratification Decision was to put an end to Cotter, Jr.’s sham derivative suit.
However, such a purpose does not alter the fact that each of the five directors
considered the propriety of the decision to be ratified in the context of the time
that the decisions were made, and they voted accordingly. Cotter, Jr.’s efforts to

distort and twist the testimony of the directors is to no avail.
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Cotter, Jr. asks this Court to create new Nevada corporate public policy that
disregards NRS Chapter 78, but it is the legislature that determines public policy,
and Nevada’s legislature has spoken, repeatedly, on this topic. The directors of a
corporation are entitled to great deference when they make decisions on behalf of
a company. Reading asks this Court to honor Nevada’s public policy and affirm
the judgment that put a halt to Cotter, Jr.’s assault on the Company.

JURISDICTIONAL STATEMENT

Respondent Reading agrees that this Court would have jurisdiction pursuant
to NRAP 3A(b)(1), allowing an appeal to be taken from the final judgment in an
action. However, as set forth in Reading’s Answering Brief in Case 75053, the
District Court herein did not have jurisdiction over the case below, as Cotter, Jr.
never properly pleaded demand futility, and never showed that demand was, in
fact, futile. Reading incorporates the arguments requesting dismissal for lack of
jurisdiction set forth in its Answering Brief in Case No. 75053, as though set forth
herein in their entirety.

STATEMENT OF THE ISSUES
L. THE DISTRICT COURT PROPERLY GRANTED JUDGMENT IN
FAVOR OF THE RESPONDENTS, WHERE THE REMAINING
CHALLENGED DECISIONS HAD BEEN RATIFIED BY A

MAJORITY OF INDEPENDENT DIRECTORS.

II. THE COURT PROPERLY DETERMINED THAT THE
TERMINATION AND OPTION DECISIONS COULD BE RATIFIED.
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STATEMENT OF RELEVANT FACTS'

Backeround

Reading International, Inc. is an internationally diversified company,
incorporated in Nevada, principally focused on the development, ownership, and
operation of cinema exhibition and real property assets in the United States,
Australia, and New Zealand. VIII JA1833-1834. For years it had been led by
James J. Cotter, Sr., who was also Reading’s controlling stockholder, with the
power to vote with more than two-thirds (approximately 66.9%) of the outstanding
voting stock. Id.; XI JA2730. In August 2014, after Cotter, Sr. had resigned for
health reasons, Cotter, Jr. was appointed as his father’s replacement. VII JA1673—
1684; IX JA2071. Sadly, he could not fill his father’s boots.

At the time of Cotter, Jr.’s appointment, the Board of Directors consisted of
Cotter, Jr.; his sister, Margaret Cotter, who, as an outside consultant, managed
RDTI’s live theater division, supervised certain live theater real estate, and was

responsible for redevelopment work on RDI’s Manhattan theater properties; his

! The facts presented here have been narrowed to those that are specifically
relevant to the ratification. Reading has provided statements of the facts detailing
the events in this litigation in greater detail in its Answering Brief in Case No.
75053 and its Opening Brief in Case No. 77733. Such statements are incorporated
herein as though set forth in their entirety. Additionally, Reading joins in the
Answering Briefs filed by Respondents Adams, Codding, Ellen Cotter, Margaret
Cotter Gould, Kane, McEachern, and Wrotniak in this appeal, as well as those in
Case Nos. 75053 and 77648, and in their Opening and Reply Briefs in Case No.
77733, including in the Statements of Facts.
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other sister Ellen Cotter, who, as an RDI employee since 1998, controlled the day-
to-day operations of the Company’s domestic cinema operations; and five non-
Cotter directors: (1) Edward Kane, who was an experienced tax attorney and health
care industry consultant; (2) Guy Adams, who was a registered investment advisor
and experienced independent director on public company boards; (3) Douglas
McEachern, who was previously an audit partner at Deloitte & Touche;
(4) Timothy Storey, who was Chairman of a New Zealand-based investment fund
specializing in commercial property; and (5) William Gould, who, during his
lifetime as a corporate attorney, was a renowned expert on corporate governance
issues.? VIII JA1980-1983. Prior to his appointment as CEO, Cotter, Jr. had
supported the nomination and election of each of these individuals to the Board.
James J. Cotter, Sr. ultimately passed away from his illness on
September 15, 2014. IX JA2011. As Co-Executors of the Estate of James J. Cotter,
Sr., and through their control of their father’s Living Trust and Margaret’s position
as sole trustee of his Voting Trust, Ellen and Margaret Cotter possess voting

control over Reading.

2 See, e.g., Wynn Resorts v. Eighth Judicial Dist. Ct., 133 Nev. 369, 377, 399 P.3d
334, 343 (2017) (quoting Gould treatise regarding Nevada’s business judgment
rule).
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Cotter, Jr. Fails as CEO

Following Cotter, Jr.’s abrupt appointment, members of the Board quickly
recognized that Cotter, Jr. had various problems, leading to, among other
measures, Director Storey to take on a coaching position. VII JA1586—1589,
1619-1620. However, by early 2015, it was clear to RDI’s Board that Cotter, Jr.
lacked numerous leadership qualities, was “closed door,” unengaged, “very
reluctant and slow to make decisions,” and unable to “establish teamwork.” VII
JA1582-1583, 1622, 1636—1637; IXJA2088-2089. Additionally, Cotter, Jr., had
“a volatile temper” and “anger management problem([s],” with his outbursts
causing employees to be “afraid” of him and be worried for their “physical safety.”
VII JA1574-1576, 1592-1597, 1626-16281708-1710, 1751-1753. Additionally,
having observed Cotter, Jr.’s lack of understanding of key issues critical to the
cinema industry, the Board questioned whether Appellant was “really learning the
business” and “leading [the Company] forward.” VIIJA1564-1567. Additionally,
Cotter, Jr. alienated key executives, including his sisters, with attempts to
undermine them before the Board, including using a dispute with a tenant of a New
York theater property to attack Margaret Cotter. > VIIJA1598-1599, 16201621,

1636, 1706-1707, VIIJA1598-1599, 1620-1621, 1636, 1706—1707.

3 In that dispute, the arbitrator ultimately vindicated Margaret Cotter when it ruled
in favor of Reading, awarding it specific performance, injunctive relief, and
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Cotter, Jr. Fails Despite Efforts to Assist Him and Is Terminated

Reading attempted to assist Cotter, Jr., engaging a Director to serve as an
ombudsman to help him along. VII JA1638-1640. But his performance did not
improve, and the Board ultimately placed Appellant’s “status” as President and
CEO on the agenda, and held three separate meetings, lasting a combined thirteen
hours, on May 21, May 29, and June 12, 2015, to consider whether to continue his
at-will employment. IX JA2075-2083, 2101. Rather than taking advantage of the
opportunity to make a case for his own continued employment, Cotter, Jr. instead
spent the time threatening the board members with financial ruin through a lawsuit.
VII JA1578-1579, 1624-1625; IX JA2075-2078, 2082. Cotter, Jr. rejected
proposals that would have allowed him to keep the title of CEO his title while
reducing his responsibilities, thereby allowing him to grow into the position while
ensuring he could not harm the Company. IX JA2082-2084; IX JA2078, 2080—
2084, 2103-2106. Finally, RDI’s Board—by a 5-2 vote—decided to remove
Appellant from his position as RDI’s President and CEO at the Board’s June 12,
2015 meeting. IX JA2084. Directors Margaret and Ellen Cotter, Adams, Kane,
and McEachern voted in favor of Appellant’s termination, with Directors Storey

and Gould voting against termination based upon their desire to delay a final

attorneys’ fees of more than $2.25 million, but Cotter, Jr. continued to refer to the
matter as a “debacle” in his pleadings.
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assessment. Id.; VIIJA1631, 1635. Notwithstanding his termination as CEO,
Appellant remained an RDI director until November 7, 2018. II RA422-425.

Cotter, Jr. Seeks Vengeance Through His “Derivative” Action.

As he had threatened, on the very day of his termination, Cotter, Jr. filed this
action, bringing claims of breach of the fiduciary duties of care, loyalty, and
candor against all other members of the Board of Directors, plus a claim of aiding
and abetting such breaches against his sisters; he would later include board
members who had been appointed in the fall of 2015 in his breach of fiduciary duty
claims. I JA 0001; IT JA263; ITI JA 519. His requested relief included orders
requiring Reading to take certain actions, such as reinstating Plaintiff to an
executive position; terminating Reading’s chosen CEO and President; imposition
of specific qualifications for appointment to Reading’s Board of Directors;
interfering with Reading’s contractual relationships; and prohibiting Reading from
making use of certain Board committees, thereby, requiring a change in Reading’s
Bylaws. I JA 0029-0030; I JA310-311; III JA 573-574. Cotter, Jr. made no
demand on the Board, claiming that such demand was futile due to the influence of
his sisters. III JA564-565.

On December 11, 2017, after extensive discovery, including nearly 30
depositions devoted to this litigation alone (plus additional depositions due to an

intervening set of derivative plaintiffs), and the production of thousands of pages
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of documents, and following oral argument on Respondents’ motions, the District
Court determined that there were “no genuine issues of material fact related to the
disinterestedness and/or independence” of Directors Kane, McEachern, Gould,
Codding, and Wrotniak, and, as such, the District Court entered judgment in their
favor “on all claims asserted by Plaintiff.” XXVJA6065-6071.* Directors Ellen
Cotter, Margaret Cotter, and Guy Adams remained in the case, as the District
Court concluded that there were “genuine issues of material fact related to the
disinterestedness and/or independence of those directors.” XXV JA6081-6091.

Cotter, Jr. concedes that “the dismissal of all claims against five directors
narrowed down Cotter Jr.’s derivative claims against the three remaining directors
to two principal decisions in which they had a determinative say,” i.e., the
Termination Decision and the Option Decision. Opening Brief, pp. 11-12.

The Option Decision involved the Estate’s September 2015 exercise of an
option to acquire 100,000 shares of RDI Class B Voting Stock, using an equal
value of Class A Non-Voting Stock as payment. The applicable stock option plan
allows for payment in such manner with the approval of the Compensation
Committee. XII JA2883. Cotter, Jr. did not challenge the Estate’s ownership of the

stock, the stock price, or whether the option was exercisable. Instead, his sole

4 This ruling by the District Court is the subject of Appellant’s related appeal in

Case No. 75053.
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complaint was the Compensation Committee’s approval of the payment method,
despite the fact that Reading was, at the time, engaged in a buyback of its Class A
stock. XIT JA2871, 2883. XXI JA5098. The payment method was approved by
Adams and Kane; Storey, the third member of the Compensation Committee, did
not attend the meeting. /d.

There is no genuine dispute as to the ownership of the option, as to whether
the Option was then exercisable, or as to what the exercise price was. See I1
JA266 (“Plaintiff is informed and believes that, on September 17, 2015. .. EC and
MC acted to exercise an option held by the Estate, of which they are executors.”)
(emphasis added). Instead, Cotter, Jr. contests the good faith of a September 21,
2015 decision by RDI’s Compensation and Stock Options Committee
(“Compensation Committee””)—which committee was comprised of Directors
Kane, Adams, and Storey—to allow Ellen and Margaret Cotter, acting as executors
of the Estate, to use Class A RDI Common Stock—as opposed to cash—to pay the
exercise price of the Option. OB12; XXI JA5098; XII JA2871. Storey did not
attend the meeting; Kane and Adams approved the exercise. /d. Although Cotter,
Jr. contended that the Option Decision was intended to “entrench” the voting
power of Margaret and Ellen Cotter, the exercise of the option had no impact on
the election of RDI’s Board at the 2015 Annual Stockholder Meeting, as even

before the exercise, Ellen and Margaret Cotter together controlled more than two-
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thirds of the outstanding RDI voting power, though their positions as co-executors
of the estate, and trustees of Cotter, Sr.’s Living Trust and the voting trustee
therein.

The Board Revisits and Ratifies the Termination and Option Decisions

Once the District Court’s first grant of summary judgment was entered,
Reading filed a Motion to Dismiss for Failure to Show Demand Futility, renewing
the prior motions on the basis of the District Court’s determination that Cotter, Jr.
could not show a lack of disinterest as to any of the five directors. XXV JA6162—
6170. Additionally, the five directors who had been dismissed from the litigation
requested that the full RDI Board convene a Special Meeting to reconsider both the
Termination Decision and the Option Decision. XXVJA6156—6161, 6224A—F.
The agenda for the proposed meeting was disclosed in advance to all Directors,
including Cotter, Jr. /d.

While Cotter, Jr. describes the events related to the Ratification Decision as
though it were the product of a vast conspiracy, the true circumstances are
mundane. Three of the five directors whose independence had been determined
were members of a Special Independent Committee (“SIC”) that had been formed

in August 2017,°> whose charge it was to monitor the events in the varying

> Contrary to Cotter, Jr.’s suggestions, the SIC was not a special litigation
committee charged with reviewing a derivative action and making a
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litigations among the Cotter siblings. Receiving advice of Reading’s counsel
following the District Court’s grant of summary judgment to the five directors, the
committee members informally agreed that they and the other two directors
included in the Court’s grant of summary judgment should request that the Board
of Directors discuss the issue of ratifying the two remaining challenged decisions.
XXXIIJA7847-7849. This was the sum of the participation of the SIC in the
Ratification Decision events. XXXII JA7996—-7997.

Directors Kane and Wrotniak, who were not members of the SIC, also
consulted with counsel in late December 2017. William Gould, the Lead
Independent Director, on behalf of the five directors, requested, via email, that a
special meeting be called, and that the ratification issue be placed on its agenda.
RDI-SUPP JA7568-A [filed under seal]. ¢ The email was simply stated,
requesting that the agenda include ratification of the actions taken by the board
with respect to the termination of Cotter, Jr and the exercise of the option, giving

the dates each of those transactions had occurred. /d. The letter (sent by Mr.

recommendation as to whether the Company should proceed or not. The
Committee’s formation and purpose were disclosed in SEC filings. XXII JA5438.

6 This email, described as “December 27, 2017 Email” was contained in the record
below as Ex. 6 to Cotter, Jr.’s June 8, 2018 Motion to Compel; it had been filed
under seal. XXIX JA7252. Significantly, despite the importance he attaches to it,
Cotter, Jr. did not include is document his 57-volume appendix, even among the
those documents filed under seal. Accordingly, Reading is submitting a Motion to
File Appendix under Seal, containing this document.
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Gould’s assistant) was directed to Ellen Codding, Reading’s CEO, and was copied
to Reading’s GC and to Michael Bonner, reading’s corporate counsel. /d.

As shown in the minutes of the Board Meeting, the proceedings involving
the ratification included a recitation of the allegations made by Cotter, Jr. regarding
the lack of independence of Guy Adams (whose vote in favor of the Cotter, Jr.’s
termination was challenged by Cotter, Jr.). XXV JA 6159. The Board members
were provided with copies of the minutes from the board meetings wherein Cotter,
Jr.’s termination was discussed and voted upon. Additional information, unknown
at the time of the termination, regarding Cotter’s Jr.’s secret employment of a
coaching firm, Highpoint, at Reading’s expense, was also provided to the Board
Members. Id. A motion to ratify the termination was made and seconded. Id. at
JA6160. Cotter, Jr. was invited to provide his thoughts to the Board. He expressed
his view that the purpose of the ratification was to support the “position of the
Company and the Board in the ongoing Derivative Litigaiton. [sic]” Id. Directors
Codding, Gould, Kane, McEachern, and Wrotniak voted in favor; Director Cotter,
Jr. voted against; and Directors Adams, E. Cotter, and M. Cotter abstained. Id.

The Board then addressed the issue of the Option Decision. XXV JA 6160.
The Board were given the extensive record prepared by the Compensation
Committee. Reading’s counsel summarized the issue and noted that the 1999

Stock Option Plan gave the committee the discretion to authorize the payment
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method of the stock. Board members expressed their understanding. Id. Cotter, Jr.
expressed his view that the ratification was a “litigation device” and stated that he
did not agree with some statements made. Id. McEachern stated his opinion that
Cotter, Jr.’s allegations had caused waste by the Company, because it was obvious
that neither the Cotter sisters nor the Estate had gained any advantage from this
method, as the Estate could have sold the stock and used the case to exercise the
option; he saw no harm to the company. Id. at JA6260-6061. A motion to ratify
the Option Decision was made, and seconded, and again Directors Codding,
Gould, Kane, McEachern, and Wrotniak voted in favor; Director Cotter, Jr. voted
against; and Directors Adams, E. Cotter, and M. Cotter abstained. Id. at JA6061.

Summary Judgment Is Granted on the Remaining Claims

On January 3, 2019, fewer than five days after the entry of the written order
that determined that five of the Defendants were independent, Reading filed a
Motion to Dismiss for lack of demand futility, based on that now-determined
independence. XXV JA 6162. On January 3, 2018, the remaining Director
Defendants filed a Motion for Summary Judgment on all remaining claims, based
on the Ratification. XXV JA 6225. The District Court denied both motions as
untimely because, even though each was based on events that had occurred mere
days before their filing, they had been filed after the deadline for dispositive

motions. XXV JA6281-6294.
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Although trial on the remaining claims would have proceeded on January 8§,
2018, on Sunday January 7, 2018, Cotter, Jr. requested a continuance based on
circumstances of which he had been aware for some time, and about which he
refused to give complete details. VII RDI-A 9616 (filed under seal); VII RDI-A
10667.7 Trial was rescheduled for July 2018. XXVII JA 6724-6726.

Cotter, Jr. sought and received the opportunity to pursue still more
discovery, including the depositions of the directors who had voted in favor of the
ratification, as well as the production of documents that required still more costly
e-discovery. See XXXII 7881-7886 (detailing discovery obtained by Cotter, Jr. in
the spring of 2018, and his persistent demands for still more discovery).
Additionally, while this discovery was occurring, it was learned that Cotter, Jr.
would not have been able to present certain of his designated expert witnesses if
trial had proceeded in January, as he had failed to pay their fees. VI RDI-A 9633-
9773. Ordered to produced current billing statements for all experts who would
testify at trial, Cotter, Jr. was forced to concede that, for the trial now scheduled for
July 2018, he would not present any expert on damages suffered by the Company.
VII RDI-A 9625:11-16; VIII RDI-A 10667, 10730.

During the discovery that had been ordered, Reading—who, due to the broad

7 Given that the actual reason that the scheduled trial did not occur in January 2018
was due to Cotter, Jr.’s request, Cotter, Jr.’s references to the ratification as a
strategy to “avoid trial” are, at best, disingenuous.
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search terms on which Cotter, Jr. insisted, had been forced to attempt to review
many thousands of pages for both responsiveness and privilege—encountered
difficulties in responding to the production demands. XXVII JA 6600-6698. As a
result, the District Court imposed an evidentiary sanction for the purposes of
pretrial motions: “a rebuttable presumption that the docs, if timely produced,
would support the plaintiff’s position that the ratification was a sham or fraudulent
exercise.” XXXIV8377.

Despite this evidentiary presumption, the District Court granted judgment in
favor of the remaining director defendants on their renewed Motion for Summary
Judgment. XXIX JA7173-7221; XXXIV JA8389. Specifically, the District Court,
after considering “the inferences, the rebuttable presumption, as well as the
evidence that has been submitted,” that the Ratification had met the requirements
of NRS 78.140, and that, because of the Ratification Decision, the challenges to the
Termination and Option Decisions would have to overcome the business 