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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories
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Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease
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(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381
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Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard
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Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii
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Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt
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Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief
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Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment
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Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018
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64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!
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12/12/17
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01/04/18
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18 4217-4234
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19 4332-4352
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1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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THE O'MARA LAW FIRM, P.C.
DAVID C. O’MARA, ESQ.
NEVADA BAR NO. 8599

311 East Liberty Street

Reno, Nevada 89501

Telephone: 775/323-1321

Fax: 775/323-4082

LAW OFFICES OF BRTAN P. MOQUIN
BRIAN P. MOQUIN, ESQ.

FPro Hac Vice Application Pending
CALIFORNIA BAR NO. 247583

3506 La Casteliet Court

San Jose, CA 95148

Telephone: 408.300.0022

Fax: 408.843.1678
bmoquin@lawprism.com

Attorneys for Plaintiffs

LARRY J. WILLARD,

OVERLAND DEVELOPMENT CORPORATION,
EDWARD C. WOOLEY, and JUDITH A. WOOLEY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
LARRY J. WILLARD, individually and as Case No.

FILED
Electronicall
2014-08-08 04:01

A.App.1

y
:29 PM

Joey Orduna Hastings
Clerk of the Qourt
Transaction # 455451B : mfernand

trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT Dept.
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,

V.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.
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VERIFIED COMPLAINT
(EXEMPT FROM ARBITRATION—AMOUNT IN EXCESS OF $40,000.00)

Plaintiffs LARRY J. WILLARD (*Willard™), individually and as trustee of the Larry
James Willard Trust Fund (“the Willard Trust”), OVERLAND DEVELOPMENT
CORPORATION (“Overland™), EDWARD C. WOOLEY and JUDITH A. WOOLEY (“the
Wooleys”), individually and as trustees of the Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000 (“the Wooley Trust”), by and through undersigned atiorneys,
herehy allege, aver, and complain of Defendants BERRY-HINCKLEY INDUSTRIES (“BHI”),
JERRY HERBST (“Herhst”), and JH, INC. (“JIH”) (collectively, “Defendants™) as follows:

JURISDICTION

1. This Court has jurisdiction over Defendants hecause Defendants are either
citizens or residents of the State of Nevada or do business in the State of Nevada, County of
Washoe.

2. Venue is proper in this Court because the properties at issue are located in this
Judicial district and because the leases at issue expressly provide for venue in this Court.

PARTIES

3. Plaintiff Larry J. Willard (“Willard™) is, and at all times relevant herein was, a
citizen of the United States and a resident of the State of California. At all times relevant herein
Willard was trustee of the Larry James Willard Trust Fund (“the Willard Trust™).

4. Plamtiff Overland Development Corporation (“Overland™) is, and at all times
relevant herein was, a corporation organized and existing under the laws of the State of
California. Willard is the President of Overland. Willard, the Willard Trust, and Overland are
referred to hereinafter as “the Willard Plaintiffs.”

5. Plaintiffs Edward C. Wooley and Judith A Wooley (collectively, “the Wooleys™)
are, and at all times relevant herein were, citizens of the United States of America and are
trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000 (*the
Wooley Trust™) (collectively, “the Wooley Plaintiffs™).

6. Defendant Berry-Hinckley Industries (“BHI) is, and at all times relevant herein

2.
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was, a corporation organized and existing under the laws of the State of Nevada.

7. Defendant Jerry Herbst (“Herbst™) is, and at all times relevant herein was, a
citizen of the State of Nevada.

8. Defendant JH, Inc. (“JH”) 1s, and at all times relevant herein was, a corporation
organized and existing under the laws of the State of Nevada. JH is the parent company of BHI

9. Plaintiffs are informed and believe and on that basis allege that Defendant JH is
the alter ego of Defendant BHI, given the commingling and diversion of the funds and assets of
each, the failure to segregate said funds, the unity of interest and ownership between JH, B,
and Herbst such that their individuality or separation bas ceased, the disregard for corporate
formalities, the undercapitalization of BHI to the extent that it cannot satisfy its legal
obligations, and the commonality of officers, directors, and corporate office, resulting in BHI
serving as a mere shell for the affairs of JH and Herbst and being used solely for the purpose of
escaping personal liability. Tbe interests of justice in avoiding inequitable results warrants the
disregarding of BHI’s corporate form and the holding of BHI’s parent company, JH, as well as

its sole sharcholder, Herbst, liahle for BHI’s legal obligations.

FIRST CAUSE OF ACTION
(Breach of Lease Agreement)
By the Willard Plaintiffs Against JH, Inc. and Berry-Hinckley Industries

10.  Paragraphs 1 through 9 above are hereby incorporated by reference as if fully set
forth at this point.

I11.  On November 18, 2005, BHI entered into a lease agreement (the “Willard
Lease”) on the property owned by the Willard Plaintiffs located at 7695-7699 S. Virginia Street,
Reno, Nevada (tbe “Willard Property™). Under the Willard Lease, BHI agreed to lease the
Virginia Street Property from January 2006 through January 2026 at a monthly rental rate of
$122,031.25, said rental rate increasing by 2% per month through the lease term. A true and
correct copy of the Willard Lease 1s attached hereto as Exhibit 1.

12. On Fehruary 17, 2007, BHI sent the Willard Plaintiffs a letter indicating Herbst’s
intent to acquire BHI’s convenience store assets. Attached to that letter was a letter from Herbst

rcquesting tbat the Willard Plaintiffs agree to a modifications of the Willard Lease in return for

_3-
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Herbst personally guaranteeing lease payments by BHI through the duration of the revised lease
term. Also attached was a letter from Johnson Jacobson Wilcox dated January 31, 2007 attesting
to the fact that Herbst’s net worth was in excess of $200 million. A true and correct copy of the
February 17, 2007 letter and accompanying attachments is attached hereto as Exhibit 2.

13. On March 9, 2007, the Willard Plaintiffs agreed to amend the Willard Lease,
thereby forgoing $5,250,045.20 in rent through the shortening of the lease term hy 30 months, in
return for Herbst’s personally guaranteeing that BHI would make all lease payments through the
term of the lease (the “Tlerbst-Willard Guaranty Agreement”™). A true and correct copy of the
Herbst-Willard Guaranty Agreement is attached bereto as Exhibit 3. A true and correct copy of
the amendment to the Willard Lease is attached hereto as Exhibit 4.

14.  InMarch 2013, BHI defaulted on the Willard I.ease. BHI and Herbst negotiated
an agreement (the * Operating Agreement”) with the Willard Plaimtiffs under which BHI would
pay the Willard Plaintiffs 50% of net revenues minus $10,000.00 from continning to operate at
the Willard Property. A true and correct copy of the Interim Operating Agreement is attached
hereto as Exhibit 5.

15.  BHI failed to tender any payments to the Willard Plaintiffs as required under the
Interim Operating Agreement, instead occupying the Willard Property throngh May 2013
withont paying any rent. At the end of May 2013, BHI abandoned the Willard Property leaving
it in snch a state of dishevelment and disrepair that Willard was fined and continnes to be fined
by the City of Reno, said fines currently totaling $3,265.00.

16.  As adirect and proximate result of BHI hreaching the Willard Iease, the Willard
Plaintiffs were deprived of rental income in the amount of $19,443,836.94 that they otherwise
would have received. The net present value of the remaining lease payments using a discount
rate of 4% as specified in the Willard Lease was $15,741.360.75 as of March 1, 2013.

17.  As a further direct and proximate result of BHI breaching the Willard Lease, the
Willard Plaintiffs were forced to sell the Willard Property in March 2014 in a short sale, thereby
losing $4,437,500.00 of earnest money invested in the Willard Property and incurring at least
$3,000,000.00 in tax consequences and $549,852.00 in closing costs.

_4.
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18.  As a further direct and proximate result of BHI breaching the Willard Lease, the
Willard Plaintiffs were forced to purchase insurance on the Willard Property at a cost of
$4,554.53, were forced to pay for installation of a security fence for the Willard Property at a
cost of $2,668.62, and were charged $10,393.35 by Nevada Energy for utility fees rightly owed
by BHL

19. As a further direct and proximate result of BHI breaching the Willard Lease,
Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and $15,000.00 in
accounting fees in the process. Six months later, upon the advice of counsel, Willard withdrew
his bankruptcy petition but has been rendered insolvent by virtue of the breaches by BHI and
Herbst.

20.  Asa further direct and proximate result of BHI breaching the Willard Lease, the
Willard Plaintiffs hired an attorney to file suit against JH, BHI, and Herbst in Santa Clara

County, California, thereby incurring $35,000.00 in attorney’s fees.

SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)
By the Willard Plaintiffs Against Jerry Herbst

21.  Paragraphs 1 through 20 above are hereby incorporated by reference as if fully set
fortb at this point.

22.  Upon receiving notice from the Willard Plaintiffs that BHI was in default of the
Willard Lease, Herbst breached bis duties under the Herbst-Willard Guaranty in failing to tender
payment of rent due by BHI to the Willard Plaintiffs.

23. Under the terms of the Herbst-Willard Guaranty, Herbst guaranteed
“unconditionally, absolutely and irrevocably” the timely payment and performance of each of
BHI’s obligations arising out of and under the Willard Lease. This guaranty was “a guaranty of
timely payment and performance of the Guaranteed Obligations and not merely of collectability
or enforceability of such obligations.” Herbst agreed to be “directly responsible for the full
extent of any unsatisfied Guarantee Obligations.” Herbst furtber agreed that his guaranty “is an
unconditional, absolute, present and continuing guaranty of payment and performance, and will

remain in full force and effect witbout regard to, and the obligations of [Herbst] hereunder shall

-5-
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not be impaired, affected or released hy, any of the following: (i) any modification, supplement,
extension or amendment of any of the Guaranteed Ohligations or the Lease; (i1) any extension,
indulgence or other action in respect thereto or therefor; (iii) any failure or delay by the Lessor
or BHI in exercising any right or power under the Lease; (iv) any invalidity or unenforceability
in any respect of, or any irregularity or other defect in any of, the Lease or Guaranteed
Ohligations; (v) any exercise or non-¢xercise of any right, remedy, power or privilege in respect
of this Agreement or any of the Guaranteed obligations; (vi) any transfer of the assets of Lessor
1o, or any consolidation or merger of the Lessor with or into, any other entity; (vii) any voluntary
or involuntary liquidation, dissolution, sale or other disposition of all or substantially all of the
assets, receivership, insolvency, bankruptcy, reorganization or similar proceeding affecting BHI
or any of its assets; (viii) any allegation or contest of the validity of the Lease or this
Agreement.”

24, In the Herbst-Willard Guaranty, Herhst expressly waived “any defense to its
obligations . . . that might arise as a result of any of the” contingencies articulated in Paragraph
20, and furtber waived “tbe effect of any fact, circumstance or event of any nature whatsoever
that would exonerate, or would constitute or give rise to a defense to, the obligation of a surety
or guarantor.”

25.  As adirect and proximate result of Herbst hreaching the Herhst-Willard Guaranty
Agreement, the Willard Plaintiffs were forced to sell the Willard Property in March 2014 in a
short sale, thereby losing $4,437,500.00 of eamest money invested in the Willard Property and
incurring at least $3,000,000.00 in tax consequences and $549,852.00 in closing costs.

26.  As adirect and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, the Willard Plaintiffs were forced to purchase insurance on the Willard Property at a
cost of $4,554.53, were forced to pay for installation of a security fence for the Willard Property
at a cost of $2,668.62, and were charged $10,393.35 by Nevada Energy for utility fees rightly
owed by BHI.

27. As a direct and proximate resuit of Herbst breaching the Herbst-Willard Guaranty
Agreement, Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and
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$15,000.00 in accounting fees in the process. Six months later, upon the advice of counsel,
Willard withdrew bis bankruptey petition but bas been rendered insolvent by virtue of the
breaches by BHI and Herbst.

28.  Asadirect and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, the Willard Plaintiffs hired an attorney to file suit against JH, BHI, and Herbst in

Santa Clara County, California, thereby incurring $35,000.00 in attorney’s fees.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)
By the Wooley Plaintiffs Against JH, Inc. and Berry-Hinckley Industries

29, Paragraphs 1 througb 9 above are hereby incorporated by reference as if fully set
forth at this point.

30. On December 2, 2005, BHI entered into a lease agreement (“Wooley Lease #17)
on the property owned by the Wooley Plaintiffs located at 1820 Highway 50 East, Carson City,
Nevada (the “Highway 50 Property”). Under Wooley Lease #1, BHI agreed to lease the
Highway 50 Property from December 1, 2005 through November 30, 2025 at a montbly rental
rate of $22,666.67, said rental rate increasing by 2% per month through the lease term. A true
and correct copy of Wooley Lease #1 is attached hereto as Exhibit 6.

31.  OnJune 6, 2006, BHI entered into a lease agreement (“Wooley Lease #27) on the
property owned by the Wooley Plaintiffs located at 1365 Baring Boulevard, Sparks, Nevada (the
“Sparks Property”). Under Wooley Lease #2, BHI agreed to lease the Sparks Property from
June 6, 2006 through September 30, 2025 at a monthly rental rate of $19,856.25, said rental rate
increasing by 2% per month througb the lease term. A true and correct copy of Wooley Lease
#2 is attached bereto as Exhibit 7.

32.  OnFebruary 17, 2007, BHI sent the Wooley Plaintiffs a letter indicating Herbst’s
intent to acquire BHI’s convenience store assets. Attached to that letter was a letter from Herbst
requesting that the Wooley Plaintiffs agree to a modifications of Wooley Lease #1 and Wooley
Lease #2 in return for Herbst personally guaranteeing lease payments hy BHI through the
duration of the revised lease terms. Also attached was a letter from Johnson Jacobson Wilcox

dated January 31, 2007 attesting to tbe fact that Herbst’s net worth was in excess of $200
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million. A true and correct copy of the February 17, 2007 letter and accompanying attachments
is attached hereto as Exhibit 2.

33, On March 12, 2007, the Wooley Plaintiffs agreed to amend Wooley Lease #1 and
Wooley Lease #2, thereby forgoing $1,834,663.77 in rent through the shortening of the lease
terms hy 30 months, in return for Herbst’s personally guaranteeing that BHI would make all
lease payments throngh the term of the lease (the “Herbst-Wooley Guaranty Agreement”). A
true and correct copy of the Herbst-Wooley Guaranty Agreement regarding the Highway 50
Property is attached hereto as Exhibit 8. A true and correct copy of the Herbst-Wooley
Guarantee is attached hereto as Exhibit 9. A true and correct copy of the amendment to Wooley
Lease #1 is attached hereto as Exhibit 10. A true and correct copy of the amendment to Wooley
Lease #2 is attached hereto as Exhibit 11.

34.  In March 2013, BHI defaulted on Wooley Lease #1 and Wooley Lease #2.

35.  Asadirect and proximate result of BHI breaching Wooley Lease #1, the Wooley
Plaintiffs were deprived of rental income in the amount of $4,420,244.00 that they otherwise
would have received. The net present value of the remaining lease payments using a discount
rate of 4% as specified in Wooley Lease #1 was $3,323,543.49 as of March 1, 2013.

36.  Asa further direct and proximate tesult of BHI breaching Wooley Lease #1, the
Highway 50 Property suffered a diminution in value in an amount to be proven at trial but which
is af least $2,000,000.00.

37.  As afurther direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs incurred property taxes in the amount of $1,500.00.

38.  As afurther direct and proximate result of BHI hreaching Wooley Lease #1, the
Wooley Plaintiffs were forced to purchase insurance on the Highway 50 Property at a cost of
$3,840.00.

39.  Asa further direct and proximate result of BHI hreaching Wooley Lease #1, the
Wooley Plaintiffs incurred maintenance costs on the Highway 50 Property of $4,000.00.

40.  As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs incurred management fee costs on the Highway 50 Property of $2,500.00.
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41.  As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs were deprived of the security deposit from the subtenant at the Highway 50
Property in the amount of $2,485.00.

42.  As a direct and proximate result of BHI breaching Wooley Lease #2, the Wooley
Plaintiffs were deprived of rental income in the amount of $3,712,389.67 that they otherwise
would bave received. The net present value of the remaining lease payments using a discount
rate of 4% as specified in Wooley Lease #2 was $3,046,715.50 as of March 1, 2013.

43.  Asa further direct and proximate result of BHI breaching Wooley Lease #2, the
Wooley Plaintiffs were forced to sell the Sparks Property at a loss of $147,847.30.

44,  Asa further direct and proximate result of BHI breaching Wooley Lease #2, the
Wooley Plaintiffs incurred tax liabilities in an amount to be proven at trial but which is at least
$600,000.00.

45.  As a further direct and proximate result of BHI breaching Wooley Lease #1 and
Wooley Lease #2, the Wooley Plaintiffs hired an attorney to file suit against JH, BHI, and

Herbst in Santa Clara County, California, thereby incurring $45,088.00 in atiorney’s fees.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)
By the Wooley Plaintiffs Against Jerry Herbst

46. Paragraphs 29 through 45 above are hereby incorporated by reference as if fully
set forth at this point.

47.  Upon receiving notice from the Wooley Plaintiffs that BHI was in default of the
Wooley Leases, Herbst breacbed bis duties under the Herbst-Wooley Guaranty in failing to
tender payment of rent due by BHI to the Wooley Plaintiffs.

48.  Under the terms of the Herbst-Wooley Gnaranty, Herbst guaranteed
“unconditionally, absolutely and irrevocably” the timely payment and performance of each of
BHT’s obligations arising out of and under the Wooley Leases. This guaranty was “a gnaranty of]
timely payment and performance of the Guaranteed Obligations and not merely of collectability
or enforceability of such obligations.” Herbst agreed to be “directly responsible for the full

extent of any unsatisfied Guarantee Obligations.” Herbst further agreed that his guaranty “is an
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unconditional, absolute, present and continuing guaranty of payment and performance, and will
remain in full force and effect without regard to, and the obligations of [Herbst] hereunder shall
not be impaired, affected or released by, any of the following: (i) any modification, supplement,
extension or amendment of any of the Guaranteed Obligations or the Lease; (ii) any extension,
indulgence or other action in respect thereto or therefor; (iii) any failure or delay by the Lessor
or BHI in exercising any right or power under the Lease; (iv) any invalidity or unenforceability
in any respect of, or any irregularity or other defect in any of, the Lease or Guaranteed
Obligations; (v) any exercise or non-exercise of any right, remedy, power or privilege in respect
of this Agreement or any of the Guaranteed obligations; (vi) any transfer of the assets of Lessor
to, or arty consolidation or merger of the Lessor with or into, any other entity; (vii) any voluntary
or involuntary liquidation, dissolution, sale or other disposition of all or substantially all of the
assets, receivership, insolvency, bankruptcy, reorganization or similar proceeding affecting BHI
or any of its assets; (viii) any allegation or contest of the validity of the Lease or this
Agreement.”

49.  Inthe Herbst-Wooley Guaranty, Herbst expressly waived “any defense to its
obligations . . . that might arise as a result of any of the” contingencies articulated in Paragraph
44, and further waived “the effect of any fact, circumstance or event of any nature whatsoever
that would exonerate, or would constitute or give rise to a defense to, the obligation of a surety
or guarantor.”

50.  Asadircct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs were deprived of rental income in the amount of $8,145,301.73
that they otherwise would have received. The net present value of the remaining lease payments
using a discount rate of 4% as specified in the Wooley Leases was $6,370,258.99 as of March 1,
2013.

51. As afurther direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Highway 50 Property suffered a diminution in value in an amount to be proven at
trial but which is at least $2,000,000.00.

52.  As afurther direct and proximate result of Herbst breaching the Herbst-Wooley
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Guaranty, the Wooley Plaintiffs incurred property taxes in the amount of $1,500.00.

53.  As afurtber direct and proximate result of Herbst breaching the Herhst-Wooley
Guaranty, the Wooley Plaintiffs were forced to purcbase insurance on the Highway 50 Property
at a cost of $3,840.00.

54. As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred maintenance costs on the Highway 50 Property of
$4,000.00.

55.  As afurther direct and proximate result of Herbst breacbing the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred management fee costs on the Highway 50 Property of
$2,500.00.

56. As a further direct and proximate result of Herbst breaching the Herbst-Waooley
Guaranty, the Wooley Plaintiffs were deprived of the security deposit from the subtenant at the
Highway 50 Property in the amount of $2,485.00.

57.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs were forced to sell the Sparks Property at a loss of $147,847.30.

58.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred tax liabilities in an amount to be proven at trial but
which is at least $600,000.00.

59.  As afurther direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs hired an attorney to file suit against JH, BHI, and Herbst in

Santa Clara County, California, thereby incurring $45,088.00 in attorney’s fecs.

FIETH CAUSE OF ACTION
{Breach of Fiduciary Duty)
By the Willard Plaintiffs Against Jerry Herbst

60.  Paragraphs 1 througb 28 above are bereby incorporated by reference as if fully set
forth at this paint.

61. By virtue of the Herbst-Willard Guaranty entered into by and between the Willard
Plaintiffs and Herbst on March 9, 2007, Herbst owed and continues to owe the Willard Plaintiffs

a fiduciary duty.
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62.  Herbst breached that duty.
63.  Asa direct and proximate result of Herbst’s breach of his fiduciary duty, the

Willard Plaintiffs suffered damages in the amount of $23,873,479.21.

SIXTH CAUSE OF ACTION
{Breach of Fiduciary Duty)
By the Wooley Plaintiffs Against Jerry Herbst

64.  Paragraphs 46 through 59 above are hereby incorporated by reference as if fully
set forth at this point.

65. By virtue of the Herbst-Wooley Guaranty entered into by and between the
Wooley Plaintiffs and Herbst on March 12, 2007, Herbst owed and continues to owe the Wooley
Plaintiffs a fiduciary duty.

66. Herbst breached that duty.

67. As a direct and proximate result of Herbst’s breach of his fiduciary duty, the
Wooley Plaintiffs suffered damages in an amount to be proven at trial but which is at least

$9,179,859.29.

SEVENTH CAUSE OF ACTION
(Attachment)
By All Plaintiffs Against All Defendants

68.  Paragraphs 1 through 67 above are hereby incorporated by reference as if fully set
forth at this point.

69.  Plaintiffs are informed and believe and on that basis allege that as a result of this
action, Defendants will attempt to transfer or otherwise conceal assets in an effort to make 1t
impossible for Plaintiffs to reach the property by execution after judgment is entered.

70.  Plaintiffs are informed and believe and on that hasis allege that Defendants will
move, transfer or otherwise conceal these assets in order to defeat or otherwise hinder Plaintiff’s
ability to collect after judgment is entered.

71.  These allegations are based in part on the fact that on March 18, 2013,
Defendants atiorney, Gerald M. Gordon of Gordon Silver, sent a letter to Plaintiffs’ attorney in
which Defendants threatened to declare bankruptcy rather than honor their obligations arising

under the leases. A true and correct copy of this letter is attached hereto as Exhibit 12.
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72. These allegations are further based on the fact that on March 28, 2013,
Defendants attorney, Gerald M. Gordon of Gordon Silver, sent a letter to Plaintiffs’ attorney
retterating Defendants’ threat of seeking bankruptcy protection and offering to pay a small
fraction of the amount due under the leases and Herbst’s personal guaranty, an offer which
Plaintiffs rejected.

73. These allegations are further based on the fact that on July 1, 2013, while
Plaintiffs had the instant claim pending against Defendants in Santa Clara County, California,
Herbst and his wife transferred 100% of their interest in the estate located at 1701 Enclave
Court, Las Vegas, Nevada 89134 to their sons, Timothy Paul Herbst and Troy Dederick Herbst,
as trustees of the Jerry E. Herbst Residence Trust and the Maryanna Herbst Residence Trust.
Plaintiffs are informed and believe and on that basis allege that such transfer was for the purpose
of attempting to shelter the estate, which is estimated to be worth at least $18 million, from
being attached by Plaintiffs.

74.  Inthis action, Plaintiffs seek an attachment pursuant to NRS 31.013 because
extraordinary circumstances exist which will make it improbable for Plaintiffs to reach the
property of Defendants by execution after judgment has been entered. Specifically, Plaintiffs
seek an attachment of the following property:

* the estate located at 1701 Enclave Court, Las Vegas, Nevada 89134, Parcel No.
138-20-416-003;
* the property located at 1001 South California Avenue, Parker, Arizona 85334,

| Parcel No. 311-23-031;

* the property located at 1005 South California Avenue, Parker, Arizona 85344,
Parcel No. 311-23-030;

* the property located at 1009 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-028A;

* the property located at 515 Saddle View Way 23, Park City, Utah 84060, Parcel
No. 01-923-06; and

* such other and further assets and properties owned by Defendants sufficient to
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secure payment of Plaintiffs’ claims against Defendants.
75.  Pursuant to NRS Chapter 31, Plaintiffs seek issuance of a prejudgment writ of
attachment upon the assets of Defendant JH, Inc., Defendant Berry-Hinckley Industries, and

Defendant Jerry Herbst, to secure payment of Plaintiffs’ claims against Defendants.
EIGHTH CAUSE OF ACTION
{Temporary Restraining Order)
By All Plaintiffs Against All Defendants

76.  Paragraphs 1 through 75 above are herehy incorporated by reference as if fully set
forth at this point.

77. If Defendants are permitted the ability to transfer, sell, or otherwise conceal assets
during the pendency of this action, Plaintiffs will suffer irreparable harm.

78.  If Defendants are permitted to have the ahility to transfer, sell, or otherwise
conceal assets before this Court can issue a writ of attachment on the assets of Defendants, and
each of thermn, Plaintiffs will be denied the extraordinary relief provided in NRS Chapter 31 to
protect their rights.

79.  Aninterlocutory injunction preventing Defendants or any person with actual
knowledge of the injunction is necessary to maintain the status quo until this Court can
determine whether a writ of attachment should issue and/or until the conclusion of this action
after trial.

80.  Plaintiffs are entitled to a temporary restraining order and preliminary injunction
enjoming Defendants, and each of them, and any other person with notice of the injunction from
transferring, selling, or otherwise encumbering any assets or property of Defendants.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:
ON THE FIRST CAUSE OF ACTION:

1. For direct damages in the discounted amount of $13,766,991.73;

2. For consequential damages in the amount of $8,080,856.50;

3. For late payment penalties of $25,630.98 for the period of March 2013 through
May 2013;
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4. For inferest at a rate of 18% per annum as provided for under the Willard Lease
from March 1, 2013 through entry of judgment; and
5. For reasonable attorney’s fees as provided for under the Willard Lease.

ON THE SECOND CAUSE OF ACTION:

1. For direct damages i the discounted amount of $15,766,991.73;

2. For consequential damages in the amount of $8,080,856.50;

3. For late payment penalties of $25,630.98 for the period of March 2013 through
May 2013;

4. For interest at a rate of 18% per annum as provided for under the Willard Lease
from March 1, 2013 through entry of judgment; and

5. For reasonable attorney’s fees as provided for under the Willard Lease.
ON THE THIRD CAUSE OF ACTION:

1. For direct damages in the discounted amount of $6,370,258.99;

2. For consequential damages in an amount to be proven at trial but which is at least
$2,809,600.30;
3. For interest at a rate of 18% per annum as provided for under the Wooley Leases

from March 1, 2013 through entry of judgment; and

4. For reasonahle attorney’s fees as provided for under the Wooley Leases.
ON THE FOURTH CAUSE OF ACTION:

1. For direct damages in the discounted amount of $6,370,258.99;

2. For consequential damages in an amount to be proven at trial but which is at least
$2,809,600.30;

3. For interest at a rate of 18% per annum as provided for under the Wooley Leases
from March 1, 2013 through entry of judgment; and

4. For reasonable attorney’s fees as provided for under the Wooley Leases.

ON THE FIFTH CAUSE OF ACTION:

1. For damages i the amount of $23,773,479.21;

2. For interest at a rate of 18% per annum as provided for under tbe Willard Lease
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from March 1, 2013 through entry of judgment; and
3. For reasonable attorney’s fees as provided for under the Willard Lease.

ON THE SIXTH CAUSE OF ACTION:

1. For damages in an amount to he proven at trial but which is at least
$9,179,859.29;

2. For interest at a rate of 18% per annum as provided for under the Wooley Leases
from March 1, 2013 through entry of judgment; and

3. For reasonable attorney’s fees as provided for under the Wooley Leases.

ON THE SEVENTH CAUSE OF ACTION:

L. For 1ssuance of a writ of attachment to impress a lien upon the assets of
Defendants, and each of them, in order to secure judgment in favor of Plaintiffs, which including
interest accrued to date will exceed $41,526,899.64. Such assets include the following:

* the estate located at 1701 Enclave Court, Las Vegas, Nevada 89134, Parcel No.
138-20-416-003;

¢ the property located at 1001 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-031;

* the property located at 1005 South California Avenue, Parker, Arizona 85344,
Parcel No. 311-23-030;

* the property located at 1009 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-028A;

* the property located at 515 Saddle View Way 23, Park City, Utah 84060, Parcel
No. 01-923-06; and

¢ such other and further assets and properties owned hy Defendants sufficient to
secure payment of Plaintiffs’ claims against Defendants.

ON THE EIGHTH CAUSE OF ACTION:

1. For a temporary restraining order and preliminary injunction preventing
Defendants, and each of them, and any person with knowledge of the injunction from

transferring, selling, or otherwise encumbering the assets of Defcndants.
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ON ALL CAUSES OF ACTION:

1. For pre-judgment interest upon such damages through entry of judgment at the
rate of 18 percent per annum as provided for under the Lease Agreements;
2. For costs of suit;
3. For such other orders and further relief as the Court deems just and proper.
Respectfully submitted,
Tae O’MARA AW FIrMm, P.C.

DATED: August/?f 2014 By: D@M i CO}/{’( gL

DAVID C. O'MARA
Nevada Bar No. 8599

311 East Liberty Street
Reno, Nevada 89501

(775) 323-1321

(775) 323-4082 (facsimile)

Law OFFICES OF BRIAN P. MOQUIN

DATED: August7, 2014 By, ~ L —mm

BRIAN P. MOQUIN

Pro Hac Vice Application Pending
California Bar No. 257583

3506 La Castellet Court

San Jose, CA 95148

(408) 300-0022

(408) 843-1678 (facsimile)

Attorneys for Plaintiffs
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VERIFICATION

Under penalty of perjury, the undersigned declares that he is the attorney for Larry J.
Willard, Overland Development Corporation, Edward C. Wooley, and Judith A. Wooley,
Plaintiffs in the foregoing Complaint and knows the contents thereof, that the pleading is true of
his own knowledge, except as to those matiers stated on information and belief, and that as to
such matters he believes themn to be true.

Pursuant to NRS 15.010, the undersigned atiorney verifies this Complaint for Plaintiffs
Larry J. Willard, Overland Development Corporation, Edward C. Wooley, and Judith A. Wooley

because Plaintiffs reside outside this County.

DATED: Augustj%zom E\?C)_’Wj\ (/7 WN

DAVID C. O’MARA, ESQ.
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AFPIRMATION
{Pursuant to NRS 239%.030)

The undersigned does hereby affirm that the preceding
document filed in the above-entitled matter
not contain the sceial security number

cum doe

“

th (3‘
“J

X D ent
o ny pe
=R

Document contains the social security number of a2
perscn &8s reguired Dy:

A specific state or faderal law, fte wit:

—Op-
_____ PFer the administration of a public program
P
____ For an application for a federal or state grant

Confidential Family Court Information Shset (MRS
125.130, NRS 125,230 and NRS 125B.055}

DATED: August 8, 2014.

BY: /s David €, OfMara
DAVID C. @’MARA; E3Q.

A.App.1¢
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is made as of November 18, 2005 by and
between OVERLAND DEVEOPMENT CORP_ORATION INC. dba LIW ENTERPIRSES
NG, and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES WILLARD
TRUST (“Lessor™), whose address is 133 Glenridge Avenue, Los Gatos, CA 95030, and
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose address is 425
Maesiro Drive, Reno, NV 89511 ;

In considération of the mutual covenants and agreements berein contained, Lessor and
I essee hereby covenant and agres as follows:

Certain Defined Terms. Capitalized terms not defined herein shall have the meanings set
forth in. Exhibit A hereto. : -

. Lease of Property; Use; Possession, In consideration of the Rentals and other Monetary

Obligations to be paid by Lessee and of the other terms, covenants and conditions on Lesses’s
part ta be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and
leases, the Property (as such term is defined in Exhibit A atteched hereto and which Property is
Iocated at the address set forth in Exhibit B attached bersto and sitnated on the real property
legally described in Exhibit B attached hereto), subject to the Permitied Encumbrances, all Legal
Requirements (incloding any existing violation thereof), and the condition of the Property as of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein
shall niot be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Property shall be used solely for the opetation of a
Pemmitted Facility, and related purposes such as ingress, egress and parking,

To the maximum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lessee acknowledges that if has accepted the Property “as is,"in
its current condition, with no répresentations, warranties of covenants, express or implied, on the
part of the Lessor with respect to condition of the same or the suitability of the Property for
Lessec's infended use.

1.ease Termy; Extension. The initil term of this Lease (“Initial Term™) shall commence
February 24, 2006 ("Effective Date") and shall expire at midnight on August 23, 2023
("Expiration Date™), unless terminated sooner as provided in this Lease and as may be extended
. gs provided herein. The time period during which this Lease shall actually be in effect, including
any Extension Term, is referred to hereir as the “Lease Term.” Lessee shall have the right and

option (each, an "Extension Option") to extend the Initial Term for four (4) additional successive
petiods of five (5) years each (each, an "Extension Terr”), pmrsuant to the terms and
conditions of this Lease then in offect. Lesses may only exercise the Extension Options by
giving written notice thereof to Lessor ofits election to do so first, no later than two kundred
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the
 immediately preceding Extension Term, as the case may be. If writien notice of the exercisc of

any Extension Option is not received by Lessor by the applicable dates described abave, then this

Sample Lense
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Lease shall terminate on the last day of the Inifial Term or, if apphcable, the last day of the
Extension Term then in effect,

4.-  Rental and Other Monetary Obligations.

A, Base Monthly Rental. During the Initial Term, on or before the first day of

each calendar month, Lessee shell pay in advance the Base Monthly Rental; provided,
however, if the Effcctive Date is a date other than the first day of themonth, Lessee shall
pay to Lessor {or any other party designated by Lessor) on the Bffective Date the Base
Manthly Rental prorated by multiplying the Base Montbly Rental by a fraction, the
numerator of which is the number of days remaining in the month (including the
Effective Date) for which Rental is being paid, and the denominator of which is the total

. munber of days in such month, During the Extension Terms, if any, Lessee shall pay the
Rental (including the Base Monthly Rental) in the manner set forfh in this Section 4.
Unless otherwise specifically stated to the contrary hercin, Lessee shall perform all ifs
obligations under this Lease at ifs sole cost and expense and shail pay ail Rental and any
other Monstary Obligation due hereunder when dus and payable, without notice or
demand,

B. Adjustments. On the first Adjustment Date and on each Adjustment Date
thereafter the Base Annual Rental shall increase by an amount equal to the Rent
Adjustment. The "Rent Adjustment” shall be an amount equal to two percent (2%) of the
Base Annual Rental in effect immediately ] pnor to the applicable Adjustment Date. The
Adjustment Date shall be on the annual anniversary of the Effective Date.

C.  Additional Rental. Lessee shall pay and discharge, as additional rental.
("Additiona] Rental"), ail sums of money required to be paid by Lessee under this Lease
which are not specifically referred to as Base Annual Rentat or Base Monthly Rental,
Lessee shall pay and discharge any Additional Rental when the same shall become due,-
provided that amounts which are billed to Lessor or any third party, but not to Lessee,
shall be paid within five (5) days after Lessor’s demand for payment thereof o, if later,
when the same are due. 'In no event shall Lesses be required to pay to Lessor any item of
Additione] Rental that Lessee is obhgated to pay and has paid to any third party pursuant
0 any prowsmn of this Lease.

D.  Payment of Rental and Other Monetary Obligations. All Rental and other
Menetary Obligations which Lessee is required to pay hereunder shall be the )
unconditional obligation of Lessee and shall be payable in full when due without any
setoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forth
berein, All payments of Base Monthly Rental and any cther Monetary Obligations
payable to Lessor shall be remitted to Lesser at Lessor's address set forth in the first
paragraph of this Lease or such other address as Lessor may designate pursuant to

Section 24 bereof,

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee
i Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the
exsct amonnt of such costs being extremely dzfﬁcult and impracticable fo fix in advance.
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Such costs include, without limitation, processing and accounting charges, and late
charges that may be imposed on Lassor by the terms of any encumbrance and note
secured by any encumbrance covering the Property. Therefore, if any payment which is
required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor; as a late
‘payment charge, five percent (5%) of the amount of the delinguent payment.
Additionally, if any payment which is required to be made by Lessee pursuant to the
terms of this Lease is made more than ten (10) days after the due date thereof, such
payment shall bear interest at the Defanlt Rate until received by Lessor. The late payment
charge and default interest shall be paid to Lessor at the time of payment of the
delinquent amount. The late payment charge and the default interest charge shall
compensate Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parfies agree that the late charge and the default interest
charge represent a fair and reasonable estimate of the costs that Lessor will incur by
reason of late payinent by Lessee.

5 Gaming, Lessor hereby conditionally assigns to Lesce all leases, writien or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements (including
subleages thereof and tenancies following attornment) upon or covering the use or occupancy of
the Property all of which leases, agreements, subleases and teparcies are herein sometimes
collectively referred té as the “Assigned Leases™; (ii) the immediate and contituing right fo -
collect and recetve all of the rents, income, receipts, revenues, issues and profits now due or
which may becorme due or which may now or hereafter become due from or out of the Assigned
1 eases or any part thereof, including, but not limited to, security déposits, minimum rents,
additional rents, parking rents, deficiency tents and liquidated damages following default, any
premium payable by any tenant upon the exercise of 2 cancellation privilege contained ia fis
Lease; all procesds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
any kind which Lessor has or hercafter may have against the tenants imder the Assigned Leases
and any subtenants aud other occupants of the Properiy; any award granted Lessor after the date
hereof in any court proceeding involving any tenant in any bankrupicy, insolvencyor )
reorganization proceedings in any state or federal court and any and all payments made by any
tenant in lien of rent (any and all such moneys, rights end claims identified in this paragraph are
herein sometitnes referred to as the “Rents” and somefimes as the “Rent™); and (ji} all of the
 rights, powers and privileges of Lessor (A) to accept prepayment of more than oue {1) monthly

installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, () to
cancel, terminate or accept the sumrender of any Assigned Lease, and (11) to amend, modify or
abridge any of the terms, covenants or conditions of dny Assigned Lease. The assignment
contained in this Section 5 and Lessee’s inferest in the Assigned Leases sball become void and of
no further force or effect upon the expiration or early termination of this Lease and upon such
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned
Leases. Furthermore, Lessee sball have no fght to collect any amounts under the Assigned
Leases upon the occurrence and continvance of an Event of Default and all such amounts shall
be paid to Lessor during any such period.
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6. Nevads Gaming Control Board. Lessor will follow afl laws of the State of
Nevada and cooperate with WGI in making spplication to the Nevada Gaming Control Board as

may be required.

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hercunder shall
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of everykind and nature whatsoever relating to the Property
shall be performed and paid by Lessee, including but not limited to all impositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all ntility expenses, ail Taxes, all prernjums for insurance
required io be meintained by Lessee pursuant to the terms hereof and all other expenses, charges,
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lesses to pay any of such costs, charges or expenses,
Yessor shall have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Renfal. It is the intention of the parties except as expressly .
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction i, Renta! payahle under this
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary .
shall not alter this agreement of the parties,

- 8. . Taxes and Assessments. Lessee shall pay, prior fo the earlier of delinquency or
the accrual of interest on the unpaid balance, one bandred percent (100%) of the following
{collectively, "Taxes"): all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee during the Lease Term, including without limitation, 21 ad
valorem taxes, assessments and special assessments upon the Property or any part thexeof and
upon any personal property, trade fixtures aud improvements located on the Property, whether
belonging to Lessor or Lesses, or any tax or charge levied in Hen of such taxes and assessments;
all taxes, cbarges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, lcense, sales, use and other taxes upoxn the
Rental or other Monetary Obligations bereunder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing, '

* Within thirfy (30) days after each tax and assessment payment is required by this Section
to be paid and upon request of Lessor, Lesses shall, upon prior writien request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely
fashion. Lessee may, af its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described item or Hen
with respect thereto, including, without limitation, the amount ar validity or application, in whole
or in part, of any such item, provided that (A) neither the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proccedings, {B) 10 monetary
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copics of all
notices received or delivered by Lessee and filings made by Lessee in connection with such
proceeding, and (1) Lessee shall indemnify and hold Lessor harmiess against any loss, Costs or
damages arising from or related to such confest. - -
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If Lessee shall fail to pay any Taxes when due and before any delinguency, penalty or
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to
Lessee, in which case Lesses shall repay in foll such amount to Lessor with Lessee's next Base
Monthly Rental installment together with interest at the Defuult Rate.

9.  Utflities. Lessec shall contract, in its own name, for and pay when due (and hold
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity,
telephoré, garbage collection, sewsr use and other utilify services supplied to the Property during
the Tease Term. Al ntility charges, assessments and fees for the last year of the Lease shall be
ptorated as of the termination date of this Lease. No full or partiat utility deprivation including,
but not limited to, blackout; brownout, or raticring, nor any loss of or damage fo improvements
related to distuption or failure of any utility service shall give rise to any abatement of Remtals
nor give rise to any right of Lessee o offset Rentals or to terminate the Lease, unless cansed hy
the gross negligence or willful misconduct of Lessor of its agents, employees or contractors (but
not of any other tenants or occupants of the Property). Lessor shail reasonably cooperate with
Lessee, but without out-of-pocket expense to Lessor, in Lessee’s cfforts to restore utility service
to the Properiy; provided, however, that if the utility service was disrupted dosto Lessor's gross
negligence or willful misconduct, then the cost of such restoration shall be bomns by Lessor.

10. Insurance. Throughout the Lease Term, Lessee shall maintain, at its sole
expense, the following types and amounts of insurance: ) '

_ Al Insurance agzinst loss or damage to the Property and all buildings and
improvements thereon under an "all risk" insurance policy, which shall include coverage
against all risks of direct physical loss, including loss by fire, lightning, and other risks
normally included in the standard ISO special form (which shall include coverage forall
risks commonly insured for propesties similar to the Property in the Reno, Nevada area,
including insurance coverage for damage caused by earthquaks, flood, tornado,
windstorm and other disasters for which insurance is customarily maintained for similar
commercial properties). Such insurance shall be in amounts sufficient o prevent Lessor,
from becoming a co-insurer nnder the applicable policies, and in any event, dfter
application of deductible, in amounts not less than 100% of the full insnrable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clause, an increased cost of construction endorsement, debris removal coverage
and a walver of subrogation endorsement in favor of Lessor. While any portion of the
tmprovements on the Property is heing rebuilt on the Land, Lessee shell provide such
propesty insurance in huilder’s tisk completed value form, ineluding coverage available
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payees
on such property insurance policy.

. B. Commercial general lishility insurance, including products and completed
operation liability, coveting Lessor and Lessee against bodily injury liability, property
damage liability and personal and edvertising injury, liquor liability coverage (to the
extent liquor is sold or manufactured 2f the Property), garage liabilily coverage including
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without limitation any liability erising out of the ownership, maintenance, repair,
condition or operation of the Property or adjoining ways, streets, parking lots or
sidewalks. Such insnrance policy or policies shall contgin a broad form contractnat
liahility endorsement under which the insurer agrees fo insure Lessee’s abligations under
‘Bection 15 hereof to the extent insurable, and a "severability of interest" clanse or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of net less than $2,000,000 per occurrence for bodily injury and property damage, and -
$2,000,000 general aggregate per location, or snch higher limits as Lessor may
reasonably require from time fo fime ot as may be required by the Permitted
Encumbrances, and shall be of form and substance satisfactory to Lessor.

: C.  Workers’ eompensation insurance in the stafutorily mandated limits
covering all persons employed by Lessee on the Property or any persons employed by
Lesse in copnection with any work done on ar about any Property for which claims for
death or bodily injury could be asserted against Lessor, Lessee or the Property, together
with Employers Liahility Insurance with Jimits of not less than $100,000 per accident or
disease and $500,000 agpregate by disease, - : ‘ '

D Rental value insurance, equal to 100% of the Base Annuat Rental (as
may adjusted hereunder} for a period of not less than twelve (12} months; which
insurance shall be carved out of Lessee's business interruption coverage for a
separate rental value insurance payable to Lessor, or if rental valee insurance is
inchvded in Lessee's business interruption coverage, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk"”
coverage and is not to contain 2 co-insurance clause, '

E. Comprehensive Boiler & Machinery Insurance against loss or damage
from explosion of any steam ar pressure boilers or similar apparatus, if any, located in or
abgut the Property in an amount not less than the actual replacement cost of the Property.
Such insurance should be in an amount of the lesser 0f 25% of the 100% replacement
cost or 35,000,000.00, :

All insurance policies shall:

@ Provide (1) for a waiver of subrogation by the insnrer as to claims
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that
the insurer shall not deny a claim and that stch insurance cannot be unreasonably
cancelled, invalidated or suspended on account of the conduct of Lessee, its
officers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other ocoupant of the Property, and (3) that any losses otherwise
payahle thereunder shall be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, result in a
forfeiture of all or & part of such insurance payment;
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@)  Be primary and provide that any "other insurance” clause in the
insurance policy shall excinde any policies of insurance maintained by Lessor and
the insurance policy shall not be brought into contribution with insurance :
maintainied by Lessor;

@iif)  intentioneily omifted

(v}  Conizin a standard non-contributory mortgages clause or
endorsement in favor of any Lessor's Lender designated by Lessor;

(v)  Provide that the policy of insuranee shall not be terminated,
cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor's Lender covered by any standard morigagee clause or
endorsement; :

(vi)  Provide that the insurer shall not bave the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
bersof’ ) :

¢(vii) Be in amounts sufficient at all times to satisfy any coinsurance
requirements thereof} .

(viii) Except for workers’ compensation insurance referred to in Section
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an
"additional insured” (and, with respect to any Lessor's Lender designated by
‘Lessor, as an “additional insured mortgagee”) with respect to general liability
insurance, and as a "parmed insured" with respect to real property and "loss payee"
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear; : ; '

(ix} Beevidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage {or any other
form requested by Lessor) and an Acord Form 25 for lability, workers” -
conmpensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such -
evidence of insurance shall be in & form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
‘Lessor prior to the Effective Date; and :

(x)  Beissued by insurance companies Heensed o do business in the
states where thé Property is located and which are rated A;VIII or better by Best’s
Insurance Guide or are otherwise approved by Lessor,

It is expressly understood and agreed that (I} ﬁmy insurance required herennder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condifion thereof by
Lessee, or become void or in jeopardy by reason of the faiture or impairment of the capital of
any insurer, Lessee shall immediately obfain new or additional insurance reasonably satisfactory
— 7
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to Lessor and any lender designated by Lessor; {II) the foregoing minimum Hmits of insurance
coverage shall pot limit the Hability of Lessee for its acts or omissions as provided in this Lease;
and {[TT) Lessee shall procure policies for all insurance for periods of not less than one year and
shall provide to Lessar and any servicer or lender of Lessor certificates of insurance or, upon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying
the requirements of this Lease is in effect 2t all times.

Lesgee shali pay as they become due all premiums for the insurance required by this
Section 10, In the event that Lessee fails to comply with any of the foregoing requirements of
this Section 10 within ten (10) days of the giving of writfen notice by Lessor to Lessee, Lessor
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shall be repaid by Lessee, together with inferest thereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessce immpediately
upon written derand therefor by Lessor,

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lesses
is required to obtain pirsuant to this Section 10 may be carried under a "blanket” policy or
. policies covering other properties or liabilities of Lessee provided that such "blanket” policy or
policies that otherwise comply with the provisions of this Section 10 and specify the location of
the Property.

11.-  Intentionally QOuiited

12.  Cempliance With Laws, Restrictions, Covenants, Encumbrances and
Agreements. It is expressly understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier termination of this Lease for any reason.

A. ' Legal and Gaming Law Compliance. Lessea’s use and occupation of the
Property, the use and occupation of the Property by any other person (including but.not
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements {including without Limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly
file, or cause o be filed, and provide to Lessor any notices, reports or other filings that
Lessee or any-other Person is required fo file or provide to any Govermpental Anthorities
regarding the business operations conducted on or from the Property, including but not”
limited to those described in Subsection D(ii) bereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and
tiquor on the Property, including any filings required to be made in connection with the
change cf ownership or control of Lessee and, within fifieen (15) days of Lessee's receipt
of writter: notice from Lessor of any planned or actual change in the ownership or control
of Lessor or any planned or actual change in the ownership of the Property.

B.  Acts Resulting in Increased Insyrance Rates. Lessee will nse its
commercially reasonable efforfs to prevent any act or condition to exist on or about the
Property which will materially increase any insurance rate thereon, except whon such acts
are required in the normal course of jts business and Lessee shall pay forsnch increase.
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Lessee shall comply with all orders and directives of any insurance compenies issning
liability, fire, or extended coverage inswrance pursuant to Section 10 hereof, and Lesses
shall not do, bring, or keep anything in or about the Property that will canse a
cancellation of any insurance covering the Property.

C. Prevention of Nuisance. Lessee shall not cominit nor cause or permit {0
‘be conunitted any public or private nuisance on the Property.

D. Environmental,

a) Covenants.  All uses and operations on or of the Property,
incInding the use and operation of UST's on the Propesty, whether by Lessee or
any othet Person, shall be in compliance with ail Environmental Laws and
pesmmits issued pursuant thereto. Lessec sball keep the Property or cause the
Property to be kept free and clear of all Environmental Liens, whether due to any
act or omission of Lessee or any other Person. Lessechercbyrepresenisand -
watrants that Lessee shall not install and shall not perrnit any person to instali any
asbestos containing materials (*ACM") or materials or equipment containing
nolychlorinated bipheny! ("PCBs") in the Property, and to the extent any ACM,
PC'Bs or other Hazardous Materials are on or in the Property, the same shall be
maintained, stored and used in accordance with all Legal Requirements.

@)  Notification Reguirements. Lessee shail immediately notify Lessor
in writing upon Lesses obtaining actual knowledge of (1) any Releases or
Threatened Releases in, on, under or from the Property other than in Permitted
Amounts, or migrating towards any of the Propeity; (2) any non-compliance with
any Environmental Laws related in any way to any of the Properiy; (3) any actual
or potential Environmentel Lien; (4) auy required or proposed Remediation of
environmental conditions relating fo any of the Property required by applicable
Goveinmental Authorities; and (3) any written or oral notice or other
commumication which Lessee becomes aware from any source whatsoever
(inciuding but not limited to a Governmental Authority) relating in any way fo
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or
on the Property, other than in Permitted Amounts, possible Hiability of any Person
relating to the Property pursnant to any Environmental Law, ofher environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to i

(i)  Reporis and Investigations. Lessee shall promptly supply Lessor
with copies of all reports of any testing of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lessee
to any Governmental Authority concerning envirommental matiers, the USTs, or
Hazardous Materials. Lessee shall furnish o Lessor cestificates of enrollment
issued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than October 30 of each year, and gasoline storage
tank perrnits issued by the Department of Air Quality Management of the County
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in which the Property is located with respect 1o each UST on the Property no later
than May 3 of each year, and such other certificates or permits as may be issued
or required by any other Governmenta} Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all applicable
Legal Requitements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects thet Contaminetion (as hereafter defined) may
have ocourred or be occurring at the Property, Léssee agrees fo perform, at
Lessee's sole expense, an eavironmental assessment of the Property, including
soil borings, fo confirm whether such Contamination is ocourring, Additionally,
at least ninety (90) days prior to the expiration of the Lease Term, Lessee agrees
to perform an enviromnental assessment of the Property in order to define the
nature and extent of Contamination, if any,

@v)  Indemnification. Lessee shall indemnify, defend, protect and hold
each of the Indemnified Parties free and harmless from and against any and all
Losses, arising from or caused in whole or in part, directly or indirectly, by any of
the following, unless arising from or caused by the gross negligence or willful
misconduct of the Indemnified Party requesting indemmification: (2) the use,

- storage, transportation, disposal, release, discharge or geseration of Hazardons
Materials to, in, on, under or about the Property (whether ocewrring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements is
"Contarmination"), including diminution in value of the Property; and (b) the cost
of any required or necessary repair, remediation, cleamm or detoxification and the
preparation of any closure or other required plans or reports, whether such action
is required or necessary prior to or following transfer of title to the Property {such
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee’s
feilure to comply with any Legal Requirements, Lessec’s obligations to perfoun
Correstion Action shall fnclude, without limitation, and whether foreseeable or
unforesecable, alf cost of any investigation (mcludmg consultants and attorneys
fees and testing) required or necessary repair, remediation, restoration clean up, -
detoxification or decontamination of the Property and the preparation and -
implementation of any closure, remedial action or other required plans in
connection therewith, and shall survive the expiration or eartier termination of the
Term of this Lease. This agreement to indemmnify, defend, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or lizbilities Lessee may have to Lessor or the Indemnified Parties, if
any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease. : : .

- In the event that Lessee is required io perform Corrective Action to
address any Contamination, Lessee shall perform such activities in a diligent
manner. In the event that Lesses has not completed its Cotrective Action (if
necessary), as required herein, by the expiration of the Lease Term, Lessor shalt
grant Lessee, and its consuliants, contractors and agents a revocable license, at no
cost to Lessoe except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term to conduct
Corrective Action and to place and remove all necessary equipment and
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improvements on the Property sufficient to satisfy the requiremeots of all
Governmental Anthorities regarding the Contamination. If such post-expiration
Corrective Action will unreasonably interfere with a reasonably foreseeable
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial uses at reasonable market rents), the
Lease Term shall be extended until sixty (60) days after the Corrective Action has
been performed such that post-expiration Corrective Action by Lessee no longer
_unreasonably interferes with a reasonably foresesable commercial use of the
Property, and Lessee agrees fo keep Lessor apprised of the anticipated compietion
date of the Corrective Action. _

E. Intentionally Omitied.

E. Dealer Reguirements. Tn addition to the requirements sef forth in this
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agrecments with Dealer. Lessee bereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from Dealer
information which Dealer receives relating to Lessee’s operation of its business on the

Propetty.

G WGT Agreements. Lesses represents that the WGI Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
W1 has such approval rights under the WiGI Agreement. :

H.  Winner's Corner. Lesses shall af all times operate the gas stationand
convenience store on the Property under the trade name "Winner's Corner" and/or under 2
major oil brand {such as Chevron, BP, Amoco, Shell, Sun Oil, or the such).

13,  Maintenance; Repairs and Reconstruction. Lessce shall, at its sole cost and
expense, be respansible for keeping all of the buildings, structures, improvements and signs
erected on the Property in good and substantial order, condition, aud repair, includmg but not
limited to replacement, maimtenance and repair of 2il structural or load-bearing elements, roofs,
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems,
any building security. and moniforing system, windows, walls, doors, electrical and other utility
systems znd equipment, mechanical equipment, plumbing and all other components of the
buildings, mowing of lawns and care, weediog and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways end parking arcas, and adjacent public
sidewatks; removal of snow and ice from the Property and adjacent public sidewalks, removal of
trash, maintenance of utility lines and exterior lighting and signage on Property, and any
maintenance, repairs or replacements (or fees or reserves thezefor) as may be required by any
Pennitted Encombrances. All such replacements, maintenance and repair shall keep the Froperty
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal
Requirements and insurance regulations. Lessee must make all repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or nafural elements
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or as required pursuant to Governmental Authorities or Legal Requirements, Lesses expressly
waives the benefit of any statute now or hereinafier in effect which would otherwise afford
Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or
to terminate this Lease becanse of Lessor's failure to keep the Property in good order, condition
or repair, or which would otherwise require Lessor to make repairs, corrections, improverments,
replacements or alterations. Ifthe buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
a Governmental Authority or the-written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Reqguirements (induding any special or conditional use permiis or other variznces granted
specifically for the Property) and the Permitted Encumbrances. .

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage
or destruction to any buildings, structures or improvemnents erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstraction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or desituction and fhis Lease shall remain in full force and effect,
provided, however, that Lessee shall have the right io replace the improvements with different
structures so long s (a) the value of the Propesty with such different structures is no less than the
value of the Property immediately prior to the date of casualty and the different square footage of
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any .
special or conditional use permits or other variances granted specifically for the Property) and
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are
herein called a "repair") shall be commenced within & reasonable time however no more than
thirty (30) days afier the later of (i) the date that such damage or destruction occurred, (if) the
date that all permits and other approvals necessary fo authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (iif) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such damage or destruction, if any, bave been
made available to Lessce as set forth herein; theréafter, the repair shall be diligently pursued to
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior fo
commencing the repair to permit the Lessor to post appropriate notices of non-responsibility, and
alt such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

"The proceeds of any insurance maintained ander Section 10 hereof shall be made
aveilable to Lessee for payment of costs and expense of tepair,

14, Waste; Alterations and Tmprovements; Trade Fixtures and Equipment.
Lessee shall not commit actual or constructive waste upon the Property. During the Lease
Term, Lessee may construct any additions or improvements to the Property and make such
structiral or nop-structural altetations to the Property as are reasonably necessary or desirable for
Lessec's use of the Property for a Permitted Facility. All improvements, alterations, or additions
shall be constructed by Lessee at Lessce’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessec shall give

Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of nop- -

responsibility. Notwithstanding anything herein to the contrary, without Lessor's priot written
Vs 12 |
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consent, Lessee shall not make any alterations that will decrease the value or fimetion of the
improvements located on the Property. .

Lessee’s right to make any alterations, improvements and additions shall be deemed
conditioned vpon Lessee acquiring 2 permit o do go from appropriate Governients] Authorities,
the furmishing of a copy thereof fo Lessor psior to the commencement of the work and the
compliance by Lessee of all conditions of said permit in a prompt and expeditious manner. All
allerations, improvements or other consfruction by Lessee shall be in compliance with all Legat
Requirements, and all alterations and improvements shall be done and performed in good and
workmanlike manner, using new and first quality materials., All costs of any such improvements .
shall be paid by Lessee. :

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and alterations made, a swom
construction statement, lien waivers from all persons or entities providing materials, services or
equipment for the work completed and, if available, ad endorsement to Lessor’s policy of title
insurance or other evidence from a tifle company confirming the absence of any Liens or other
atters of record related to the work performed, -

. Unless expressly released by Lessor in writing, all improvements or alterations shall be
and remain, at the time of expirafion or other termination of this Lease, the property of Lessor
‘without payment or offset unless such improvements are pof aftached fo the Property.
Notwithstanding anything berein to the contrary, all phumbing, electrical, HVAC equipment,
doors, ceiling and floor tiles, and wall covetings shall become the property of Lessor and remain
in place on the Property upon expiration or other {ermination of this Lease.

' During the Lease Term, Lessee shall have the right to locate in the Property such personal
property, furniture, trade fixtures, and equipment (hereafter referred to as "Eixtures and
Ecquipment”) as shall be considered by Lessee to be appropriate or necessary to Lessee’s use and

occupancy of the Property. :

Al Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. During the term of this Lease, Lessee may remove apy Fixtores and Equipment
installed by Lessee, and any and alf such Fixtures and Equipment shail remain the sole property
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration
necéssitated by the removal of Lessee’s Fixtures and Equipmen, inchuding but not limited to
damage resulting from removal of any of Lessec's signs in or about the Property.

Lessee shall keep the Property free and clear of all mechanic’s, materialmen or similar
lies, including, but not limited to, those resulting from the construction of alterations,
improvements, additions, trade fixtures, and equipment performed by or for Lessee.

Lessee shall have the right to contest the commectness or validity of any such lien if
Lessee first procures and records a ben release bond issned by & corporation authorized fo issue
surety bonds in the state in which the Propesty are located in an amount required by Legal -
Requirements to remove such lien. The bond or jis equivalent shall meet all applicable
requirements of the state in which the Property ara located. In the event that any tien does s0
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount
so paid by Lessor. On fina] determination of the lien or claim of lien Lessee will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be releazed or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonsble attorneys! fees and
costs ir participating in such action if Lessor shall decide it is in its best interest to do so,

15, Indemnification. Lesses agrees to use and occupy the Property af iz own risk
and hereby releases Lessor and Lessor’s agents and employees fiom all claims for any damage or
injury fo the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
Tiable to Lessee or Lessee’s employees, agents, cusiomers or invitees for bodily injury, personal
injory or property damage occasioned by the acts er omissions of any other lessee or such
lessee’s employees, agents, coniractors, customers ot invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incwred or resuiting from Lessee’s nge and oceupancy of the Property, whether relating to its
original design or construction, latent defects, alferation, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or flom any breach of, defoult under, or failure fo

. perform, any term or provision of this Lease by Lessee, ifs officers, employees, agents or other
Persons. It is expressly understood and agreed that Lessee’s obligations undsr this Section shall
survive the expiration or earlier termination of this Leasa for any reason.

16, Quniet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform al} of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate fo Lessor’s
rights herein, the right to the peacefiil and quiet ocoupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WG] Agreement and any use 6r occupancy agreements,
leases or licenses now affecting the Property or hereinafter made by Lessee.

17.  Inspection; Right of Entry. Lessor and its authorized representatives shell have
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of
an emergercy, in which case no prior notice shall be required), to enter the Property or any part
- thereof and to inspeci the same; to serve, post, or keep posted any notices required or allowed -

- under the provisions of this Lease or by law; to show the Property to prospective brokers, agénts,
buyers, or pessons inferested in an exchange, at any time; and to show the Property io -
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place nupon the Property any "to let* or "for lease™-signs
at any time within two hundred forty (240) days prior fo the expiration of this Lease, esses
hereby waives any claim for damages for any injury or inconvenience to or interference with
Lessee’s business, any loss of occupancy or quiet enjoyment of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the
negligence or intentional miscondnct of Lessor,

18.  Condemmation aﬁd Casualty.
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A.  Damage or Destruction to the Property; No Abatement of Rent. I the
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
promptly restore the Property pursuant to the ferms of Section 13 bersof
Notwithstanding the partial or fotal destruction of the Property and any pert thereof, and
notwithstanding whether the casualty is insured or not, there shall be no sbatement of*
Rentals or of any other obligation of Lessee hereunder including, without limitation,
payment of operating expenses, insurance promiums and Taxes, by reason of such
damage or destruction unless the Lease is tezminated by virtue of another provision of
this Teage. . -

B. Option to Terminate. Tf the Property is damaged or destroyed during the
last one (1) year of the Lease Térm to the exient that the Propstty is untenable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving written
notice to Lessor of such election within thisty (30) days following the dafe of such fire or
otber casualty, in which case, all insurance proceeds related to the Property (other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, orif
required by Lessor’s Lender, fo soch lender. : :

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of
the convenience store building on the Property; or (if) twenty-five percent (25 %) or more

'of the parking area at the Property shall be taken and Lessee determines in its reasonable

discretion that such Taking will have a material adverse impact on the ability of Lessee to
conduct its normal business operations from the Property, then, within thirty (30) days
after the date on which Lessee receives written nofice of sich Taking, Lessee may -
terminate this Lease by written notice to Lessor which termination shall be effective as of
the date the condemming authority takes actual possession of the portion of the Property
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly
refind to Lessee all unearned Annnal Base Rental and other amounts paid in advance by
Lessee,

D.  Obligation to Restore. I a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to 2 condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possible such that Lessee can conduct its normal business operations, Lessce
shall commence such restoration within ninety (90) days after the occurrence of the
taking and shall complete such restoration within six (6) months after the occurence of

the taking,
'E.  Condemnation Award. Any condemnation award payable during the term

of this Lease shall belong to and be paid to Lessor, including but not limited to awards
payable with respeet to damage to either the fec or leasehold estates, except that Lessee

shall receive from the award the following:

i T Lessee exercises ifs rights to terminate this Lease, the portion of
the award, if any, atiributable to Lessee’s Fquipment or Fixfures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that ave taken in the Taking,
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i. The portion of the award, if any, attributable to severance damages
for the repair or restoration of the Property (herein. called "repair™), but only if
Lessee does not exercise Léssee’s right to terminate the Lease and further
provided, that such damages shall be deposited and disbursed in accordance with

_the provisions hereof related to the handling of insurance proceeds that are
applied {0 a repair of the Property and Lesses shall promptly commence and
diligently complete the repair so that upon completion the Property wili have a
character and commercial value as nearly as possible equal to the value of the
Property immediately prior to the teking, and further provided that, in the event
such damages are insufficient io cover the cost of repair, then any amounts
required over the amount thereof that are required to complete said repatr shall be
prompily deposited with the disbursing entity by Lessee in advance of
commencing the repair.

#i,  Additionally, if this I case is terminated as a result of any such
taking, Lessee shall be permitted to recover its relocation expenses and the going
concem value of Lessee's business from the condemning anthority (but not from
Lessor or the portion of the award otherwise payable to Lessor) as provided by
law. ) ’

19.  Intentionally Deleted.
20.  Default, Conditional Limitations, Remedics and Measure of Damages.

A.  Event of Defoult. Each of the following shall be an event of default by
Lessee under this Lease (each, an "Bvent of Defauli"): .

3] If any Rental or other Monetary Obligation due nnder this Lease is
not paid within five (5) Business Days of notice it is past due, provided, however,
that if within the first twelve (12) months of the Lease Term, Lessor has given
two (2) such notices to Lesses, then a defanlt shall be desmed to have occurred
when such faiture has continued for three (3) business days afier the same is due,
without notice thereof by Lessor to Lessee; and further, provided, however, that
after the first twelve (12) months of the Lease Term, if Lessor has given such
notice to Lessee within the preceding twelve (12) months, then g defauli shall be
deened to have occurred when such failore has continued for three (3) Business
Days afier the same is due, without notice thereof by Lessor to Lessee;

(#H) ifthereis an Insolvency Event;

(i)  if Lessee fuils to observe or perform any of the other covenants,
conditions or obligations of Lessee in this 1.ease; provided, however, if any such
failure does not involve the payment of any- Monetary Obligation, does not place
any rights or property of Lessar in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Event of
Defimlt bereunder, unless otherwise expressly provided herein, unless and wntil
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall
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have elapsed, during which period Lessee may correct or cure such fziture, upon
failure of which an Event of Defanit shall be deemed to have occutred bereunder
without firther notice or dernand of any kind being required. If such failure
cammot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of
such faihwe, then Lessee shall have a reasonable period to cure such failure
beyond such thirty (30) day period. If Lessee shall fail to cotrest or cure such
fatture within such period and said period is not extended by the parties, an Bvent
of Default shail be deemed to have ocourred hereunder without firther notice or -
demand of any kind being required;

iv)  if Lessee shall be Hquidated or dissolved or shall begin
proceedings towards its liquidation or dissolution; or

B.  Remedies. Upon the occurrence of an Event of Default, with or without
notice or demand, except as otherwise expressly provided herein or such other notice as
may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to
exercise, at its option, concurrently, successively, or in auy combination, afl remedies
available at law or in cquity, including without limitation, any one or more of the

following: ‘

@ To terminate this Lease, whereupon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee’s Liability, shall be
terininated. Upon such tenmination, Lessor shall be entitled to récover liquidated -
damages equal o the total of (i) the cost of recovering possession of the Property;
(i) the unpaid Rental earned at the time of termination, plus interest at the Defanlt
Rate thercon; (iii) late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present valve of the balance of the Base Aprual Rental for the
remsinder of the Lease Term using a disconnt rate of four percent (4%), less the
present value of the reasonable rental value of the Property for the balance of the
Term rematning after a one-year period fhllowing repossession using a discount
rate of four percent (4%); (v) costs of operating the Property until relet and the
reasoneble costs of performing any obligations of Lessee under this Lease to be
performed upon termination or expiration of this Lease (including buf not limited
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other
sum of money and damages reasonably necessary to comipensate Lessor for the
detriment caused by Lessee'’s default. ’

(i)  To the extent not prohibited by applicable law, to reenter and take
possession of the Property (or any part thereof) without being deemed guilty in
anty manner of irespass or becoming liable for any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereunder or under a forcible entry and detainer statuie or
similar law shall constitite an election by Lessor to terminate this Lease unless -
such notice specifically so states. If Lessee shall, after default, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Property, or both, such actions shall he-deemed to be in compliance with Lessor’s
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rights and the acceptance thereef by Lessor or ifs agents shall not be deemed to
constitute a termination of the Lease. Lessor reservesthe right following any

" reentry and/or reletting to exercise its right to terminate this Lease by giving
Lessee written notice thereof, in which event this Lease will terminate, and Lessor
may recover liquidated damages as set forth in Subsection (§) sbove.

(iii} Tobring an action against Lessee for any damages sustained by
Lessor or any equitable relief available ta Lessor. i

(iv)  To'relet the Property or any part thereoffor such terim or terms
(including a term which extends beyond the original Lease Tenm), at such rentals’
and upon such other terms as Lessor, in its sole discretion, may determine, with
all praceeds received from such reletting being applied to the Rental and other
Mounetary Obligations due from Lesses in such order as Lessor may, in it sole
discretion, determine, which other Monetary Obligations include, without

limitation, all commercially reasonable repossession costs, brokerage
commissions, attomeys® fees and expenses and repair costs. Lessor reserves the
right following any reeniry and/or reletting to exercise its right to terminate this
Lease by giving Lessee written notice thereof, in which event fhis Lease will
terminate as specified in said notice.

: (") Torecover fram Lessee all Costs paid or incurred by Lessor as
result of such breach, regardless of whether or not legal proceedings gre acinally
commenced.

i) To immediately or at any time thereafter, and with or withoat
notice, at Lessor’s sole option but withoot any obligation to do so, correct such
breach or defauit and charge Lessee all Costs inowrred by Lessor therein. Any
sum or stums 80 paid by Lessor, together with interest at the Defanlt Rate, shall be
deemed to be Additional Rental hereunder and shall be immediately due from
Lessee to Lessor. Any such acts by Lessor in correcting Lessee’s breaches or
defaults herennder shall not be deemed to cure said breaches ar defavits or

- constitute any waiver of Lessor’s right to exercise any or all remedies set forth

_ (vii) To immediately or at any time thereafict, and with or without
notice, except as required herein, set off any money of Lessee held by Lessor
under this Lease.

(viii) To seek any equ:table relief available o Lessor, including, without
. limitation, the right of specific performance.

All powers and remedies given by this Secnon fo Lessor, subject o apphcable
Law, shall be cumulative and not exclusive of one another or of any other right or remedy
or of any other powers and remedies available to Lessor under this Lease, by judicial
proceedings ar otherwise, to enforce the performance or observance of the covenants and
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to
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exercise any right or power acoruing upon the ccourrence of any Event of Default shall

 impair any other or subsequent Bvent of Defanlt or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor
may be exercised from time to time, and as often as may be deerhed expedient, by Leszor,
subject at 211 times to Lessor’s right in its sole judgment to discontitue any work
commenced by Lessor or change any course of action undertaken by Lessor,

C.  Default by Lessor. Lessor shall be in default under this Lease if Lessor
fails or refuses to perform any abligation of Lessor under the terms of this Lease, and if
the failure to perform the obligation is not cured within thirty (30) days afier notice of the
default has been given by Lessee to Lessor. If the default cannot reesonably be cored
within thirty (30) days, then Lessor shall not be in default if Tessor commences to curs
the default within the thirty (30) day period and diligently and in good faith continues o -
cure the default thereafter.

Tessee, at any time after expiration of the cure period provided above and a
subsequent written notice to Lessor, may cure the default at Lessor’s cost. If Lessee'at
_any time, as a result of Lessor’s default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Tessee o the time the sum is paid, and if paid 2t a later date shall bear interest at the rate

of twelve percent {129%) per annum from the date the sum is paid by Lessee until the date”

Lessee is reimbursed by Lessor. Any amounts due fiom Lessor to Lessee pursuant to this
Section 15 may be deducted or offset against Lessee’s Base Monthly Rental

21.  Morfgage, Subordination and Attornment. Lessor’s interest in this Lease
and/or the Property shall not be snbordinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor, Notwithstanding the terms of or fhie parties to the WGI
Agreement and any ofher agreements pursuant to which Persons other than Lessee have the right
1o occupy any portion of the Property, such agreements shall, as between Lessor and Lesses, be
treated as an instrument snbordinate fo Lessor's interest in the Property and this Lease. Lessee
shall keep the Properiy free from any liens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at all times shall sutomatically be subordinate to the lien of any and all Deeds
of Trust now or hercafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in default hereunder. Lessee covenants and agrees to exccute and deliver, upon
demand, such further instruments which are acceptable to Lessee, subordinating this Tease {o the
lien of any ar all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Dreeds of Trust; provided, that the terms and provisions of any such instrument are commercially
reasonsble. The Lessee acknowledges that the terms and provisions of the Instrument attached
hersto as Exhibit C are commercially reasopable. :
Sample Lease ‘ 19 '
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If any Lessor's Lender, mortgages, receiver or other secured party elects to have this
Lease and the interest of Lessee hereunder be supetior to any such Deed of Trust and evidences
soch election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall
be deemed superior fo amy such Deed of Trust, whether this Lease was executed before or after
such Deed of Trost and in that event such morigagee, receiver or other secured party shall have
the same rights with respect to this Lease as if it hiad been exceuted and delivered prior to-the
execution and delivery of such Deed of Trust and bad been assigned fo sach mottgagee, receiver
or other secured party.

. In the event any purchaser or assignee of any mortgagee or deed of tust holder at a
foreclosure sale acquires title to the Property, ot in the event that eny mortgagee or any assignee
ofherwise suceeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attoru o
mortgages or deed of trest holder or such purchaser or assignee, as the case may be (a
"Successor 1 essor"), and recognize the Successor Lessor as lessor under this Lease, and, i the
Swnccessor Lessor in its sole diseretion elects to recognize Lessee’s tenancy under this Lease, this
Lease shall contimie in full foree and effect as a direct lease between the Successor Lessor and
Lesses, provided that the Sucoessor Lessor shall only be lizble for any obligations of Lessor
under this Lease which accrue after the date that such Successor Lessor acquires fifle. The
foregoing provision shall be self-operative and effective without the execuhun af any further
instruments. -

Lessee shall give written notice to any Lessor’s Lender of whom Lessee is nofified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or motigages the same rights to which Lessor might be entitted to cure snch default
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lessee’s financial statements delivered to Lessor pursuant to
this Lease to sueh Lessor's Lender.

22.  Esioppel Ceriificate and Other Documents. At any time, and from time to
time, each party shall, promptly and in no event later than ten (10) days after a request from the -
other executs, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, certifying: (A) that this Leass is in full force and
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the _
© pommencement and expiration dates of the Lease Term; (C) the date to which the Rentals have

- been paid under this Lease and the amount thereof then payable; (D) whether there are then any
existing defaulis by Lessee or Lessor in the performance of its obligations nnder this Lease, and,
if there are any such defaults, specifying the pature and exfent thereof: {E) that no notice has
béen received by the certifying party of any default under this Leasé which bas not been cured,
except as to defaulis specified in the certificate; (F) the cepacity of the person executing such
certificate, and that such person is duly authorized to execute thesame on bebalf of Lessee; and;
(G) and any other information reasonably requested by the requestmg party.

Lessor and Lessee further agree to reascnably negotiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance certificates and
other documents requested by WGI, any Lessor's Lender or any lender of Lessec in connection
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with a loan to be obtained by Lessor ot Lessee, or in connection with a sale, assignment, sublease
orother disposition of the Lessor’s interest under this Lease.

23. - Assignment/Subletting. Lessee’s interest in this Lease shall not, voluntatﬂy,
involuntarily, or by operation of law, be assigned to any third person or entity without the prior
written consent of Lessor which will not be unreasonzbly withhold conditioned or delayed,

In the event of an assignment of Lessee’s inferest under this Lease to a third person or
entity which has been approved by the Lessor, the original Lesgee shall be relieved from any and
all further obligations under the terms of this Lease npon delivery to Lessor of an originally
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defaults of Lessee under, the terms of this Lease.

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other
agresmenis pursuant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store building located on the site for uses that are
complementary to or extensions of Lessee's gas station and convenience store operations {e.g.,
quick-service restaurants, deli and sandwich shops, coffec shops, juice shops, postal coniract
uits and/or UPS/Federal Express services) when such uses are pot ie violation of Legal
Requirements or the Permitted Encumbrances(such other agreements are referred to herein as
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall not be unreasonably withheld, conditioned or delayed.
Inno event will any Permitted Subleases, or any other subleases that Lessor consents to relieve
Lesses of any liability hereunder during the period of any such subletting. Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Penmitted Sublease,
which notice shall be accompanied by a copy of the form of the Permitted Sublease.

* Bach Permitted Sublease, and eny other subleass that Lessor may consent to pursuant to

. the foregoing paragraph shall provide that (f) the term thereof will not exceed the Initial Term
hereof and any extensions of the Initial Term that ave permitied hereunder; (i) the sublease and
subtensant shall be subject to and bound by sl the terms and conditions of this: Lease (except that
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall
collect eny rents owed by the subtenant pursuant to the sublease); (3ii) the sublease ghall state
that, af Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee’s .
successor under the sublease for the balance of the sublease term if this Lease is swrendered by
Lessee or terminated by reason of Lessee’s default, '

24,  Notices. AH notices, demands, designations, certificates, requests, offers,
consents, approvals, appointments end other instruments given pursuant to this Lease '
{collectively cailed "Notices™) shall be in writing and given by any one of the following:

{A) hand delivery, (B) express overnight delivery service, (C) certified or registered mafl, refimn
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent viz
certified or registered mail, retumn receipt requested, ot by overnight delivery service, within one
Business Day of the transmission of soch facsimile, and shall be deemed to have been delivered
upon (f) receipt, if hand delivered, (ii) the next Business Day, if delivered by a reputable express
overnight delivery service, (iii) the third Business Dey following the day of deposit of such :
notice with the United States Postal Service, if sent by certified or registered mail, return receipt
S L | 1 |
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requested, or (v} transmission, if delivered by facsimile pursuant to the requirements of
Section 24.D above. Notices shall be provided to the parfies and sddresses {or electronio mail -
addresses) specified below: _

If to Lessee: Berry-Hinckley Industries
Atin: Paul A, Morshito
425 Maestro Drive
Renc, NV 89511 .
Telephone: (775} 685-1222
Facsimile: (775) 689-1232

With a copy to: Hodgson Russ LIP
T Attt Sujata Yalamanchili
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephone: (716) 848-1657
Facsimile: (716) 849-0349

o Lessor: Overland Devdopment Corporation Ine,
| Atin: Larry Willard
133 Glenridge Avenue
Los Gatos, CA 95030

With a copy to Sam Chuck, Heq. _
Rossi, Hamerslongh, Reischl & Chuck
'1960 The Alameda, Suite 200
San Jose, CA 65126 '
Telephone: (408) 261-4252
Facsimile: (408) 261-4292

or to such other address or such other person as either party may from time to time hereafier
specify fo the ofher party in a notice delivered in the manner provided above.

25.  Holdover. If Lessee remains in possession of the Property after the expiration of
the term hereof, Lessee, at Lessor’s option and within Lessor’s sole discretion, may be deemed a
Lesses on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be
automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental
payzble under this Lease. :

26.  Intentionalty Omitted.

27, Sarremder. At the expiration of the Lease Term, Lessee may remove fom the
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such
removal and shall leave the Property broom clean and in good and working condition and repair
inside and out, and comply withall of the requirements of Section 12.1 hereof. Lessor may, in
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment,

_personzl property and vehicles to which Lessee is entitled but which Lessee does not remove
from the Property pussuant fo this Section within ten (10) days after notice, provided, however,
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing
any Fixtures and Equipment and any sl personal property, vehicles and inventory, Hazardous
Materials, USTs and related equipment, located in or about the Property that are left therein by
Lesses or in restoring the Property to the condition required by this Lease.

28.  Financial Statements; Compliance Certificate. Once per calendar year, and
within 120 days after the end of Lessee’s fiscal year, Lessee shall furnish to Lessor audited
financial statements of Lessee for the immediately preceding fiscal year, Lessor shall maintain
such statements in confidence but may disclose any financial statements furpished by Lessec to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultants and accountants; Lessor shall advise such permiited recipients that the fnancial
statements firnished o them are fo be held in confidence. In no event shall Lessorknowingly

-~ gisclose Lessee’s financial statements to competitors of Lessee.

29.  Porce Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts
of God, enemy or hostile governmental action, civil commotion, fire or other casuaity beyond the
control of the party obligated to perform (each, 2 "Force Majeure Event™) shall excuse the
performance by such party for 2 period equal to any such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and
other Monetary Obligations o be paid hereunder,

30.  No Merger. There shall be no merger of this Lease nor of the leasehold estate
created by this Lease with the fee estate in or ownership of the Propetty by reason of the fact that
the same person, corporation, firm or other entity may acquire or hold or own, directly or
indirectly, (A) this Lease or the leasehold estate ereated by this Lease or amy interest in this
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall occur unless and until all persons,
cotporatiops, firms and other entities having any inferest in (i) this Lease or the leaschold cstate
created by this Lease, and (if) the fec estate in or ownership of the Property or any pari thereof
sought to be merged shall join in 2 wtitten instrument effecting such merger and shall duly
record the same. -

31.  Characterization. Lessor and Lessee acknowledge and watrant to each other that
each has been represented by independent counse] and has exccuted this Lease after being folly
advised by said counsel as to its effect and significance. This Lease shall be interpreted and
construed in a fair and impartial manmer without regard to such factors as the party which
prepared the instrument, the relative bargaining powers of the parties or the domicile of any
party. Whenever in this Lease any words of obligation or duty are used, such words ox
expressions shall have the same force and effect as though made in the form of a covenant.

32, Fasements. During the Lease Term, Lessor shall not bave the right to grant.
easements o, over, under and above the Property without the prior consent of Lessee, which
consent will not be vmreasonzbly withheld, conditioned or delayed.

Sample Lease .
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33. Bankiuptey. Intentionally Omitted.

34.  Attorneys’ Fees. In the event of any judicial or other adverserial procesding
concerning this Lease, to the extent permitted by Law, Lassor the prevailing party shall be
eotifled to recover all of its reasonable atterneys’ fees and other Costs in addition to any other
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, he
entitled to all attorneys® fees and all other Costs incurred in the preparation and service of any
notice or demand hereunder, whether or not 2 legal action is subsequently commenced.,

35,  Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
and Lessee are executing Lessor’s standard form memorandum of lease in recordsble form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor’s request, Lessee agrees to execute and
acknowledge a termination of lease and/or quit claim deed in recordable form to be held by
Lessor until the expiration or sooner termination of the Lease Term. A

36.  No Broker. Lessor and Lessee fepresent and warrant o each other that they have
had po conversation or negotiations with any broker concerning the leasing of the Property.
Each of Legsor and Lessee agrees to protect, indemnify, save and keep harmiess the other,
against and from all Habilities, claims, losses, Costs, damages and expenses, including attomeys®
fees, arising ont of, resulting from or in connection with their breach of the foregoing warranty -
and representation, . o

37.  Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a frial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other o its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessce, Lessee’s use or occupancy of the Property, and/or any claim
fof injury or damage, or any emergency or statutory remedy, This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their

bargain. Furthermore, Lessee hereby knowingly, vokmteily and intentionally waives the right it

may have to seck punitive, consequential, special and indirect damages from Lessor, Lessor's
Lenders, and any of the Affiliates, officers, directors, members, managers or émployees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented

in any action, proceeding, claim or counterclaim brought with respect to any matter arising ont of

or i connection with this Lease or any document contemplated herein or related hereto. The
waiver by Lessee of any tight it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

38.  Miscellanepus.

A, Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease. )
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B. Waiver and Amendment. No provision of this Lease shall be deemed
waived or amended except by & written instrument unamibiguously setting forth the
matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any matter shall tiot be deemed a waiver of
the same or any other matter on any fufure occasion. No acceptance by Lessor of an

- amount }ess than the Rental and other Monetary Obligations stipulated to be due under
this Lease shall bedeemed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or
staterent on any ¢heck or letter accompanying any such payment be deemed 2 waiver of
Lessor’s right to collect any tnpaid amounts or an accord and satisfaction.

C. Successors Bound. Bxcept as otherwise specifically provided herein, the
terms, covenants and condisions contained in this Lease shall bind and inure to the benefit’
of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto.

D, Captions. Captions ate used throughout this Lease for convenience of
" reference only and shatl not be considered in any manner in the construction ox
jnterpretation bereof.

E.  Severability. The provisions of this Lease shall be deemed severabie. If
any part of this Lease shall be held unenforceable by any court of competent Jurisdiction,
tbe remainder shall remain in full force and effect, and such unenforceable provision shail
be reformed by such court so as to give mazimum legal effect o the intention of the
parties as expressed therein. - .

F. - Other Documents. Bach of the parties agrees to sign such other and
further documents as may be necessary or appropriate to cairy out the intentions
expressed in fhis Lease; provided such documents are reasonably acceptabie to ecach
parties® counsel. |

G.  Ewtire Agreement. This Lease and any other instruments or agreements
referred to berein, constitiste the entire agreement between the parties with respect io the
subject matter hereof, and there are no other representations, watranties or agreemenis
except as herein provided. :

_ H.  Forum Selection;: Jurisdiction; Venue; Choice of Law. For purposes of
any action or proceeding arising out of this Lease, the parties hereto expressly submit to
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee
consents that it may be served with any process or paper by registered meil or by personal
service within ar without the State of Nevada in accordance with applicable law. .
Purthermore, Lessee waives and agrees nat to assert in any such action, suit or
proceeding that it {s not pérsonally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict
the right of Lessor to commence any proceeding in the federal or state courts located in

Bample Lzase
1/4{2006 25

OO 509958 GRDOCS 469445+

EXHIBIT 1 - PAGE 25 OF 35

A.App.46



the state where each Property is located to the extent Lessor deems such proceeding
necessaty or advisable fo exercise ramedies available under this Lease.

L Counterparts. This Lease may be executed in one or mose counterparts,
each of which shall be deemed an ongmal

L Prohibited Persons and Transactions. Lessee and Lessor (eacha
"Represenfing Party™) represents to its current knowledge fo the other that the
Representing Party is not 2 person or entity, nor owns property or Interests in property,
which is blocked pursnant to Exccutive Order 13224 signed on September 24, 2001 and
entitled "Blocking Property and Prohibiting Transactions with Persons Who Coromit,

 Threaten to Commit or Support Terrorism” or onder any rules and regulations related

hereio.
39.  Intentionally Omitted,

40. . Amendments to Accammudate Sale to Tenants In Common. At the request of

Lessor, Lessee shall exscote any amendments to this Lease that Lessor deems reasonably
necessary to accommodate Lessor's sale of the Propetty to tmants in common {and subsequent
management of the Property by such tenants in commor or a manager appointed by them),.
provided that such smendments do not materially and negatively impact Lessee's obligations

herennder,

[Remainder of page intentionally Jeft blank; signatures follow]
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IN WITNESS WHERBOR, Lessor and Lesses hsve entered into this Lzsse as of the date
first shove writlen, )

7 LESSOR: .
Y y .

STATE OF %m

)
) }ss
COUNTY OF Szefn _Clar. )

The foregoing instrment wes acknowledged before me o IZ../z/pg by
{éf&"? W{[Zﬁwz , the frepadrad ~ of Wa.J - ombehelfefthe
limited liability company. '
e s . Lelb
Notary Public -

My Comunission Expires:_ D (8- &7

Sampte L=y
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STATE OF CALIFORNIA ° } 5.5.
COUNTY OF 3anis Ciara

On Datamber 2, 2005 bafora me,
Iipa ] Seda

& MNotary Public In and for said County and Sighe, parsonaly
sopaared

Lanv_J Wilflarg
. W2 T, SEDA. E
LTy commbsion & 1421079
T

personsly imown lo me [or proved %o me on tha basiz of Noigy Pulitg » Caliomic §
satisfactory avidencs) to be the parsonis) whose namels) anla Ciena Counly
fe/gre subseribed to the within Instrument and acknewledged to WMy Gumem, Bxples Ccl 15, 2007
me ithal hefthefthey axeculed the same In histherthelr
authorized eapacity(ias] and that by hisfasithalr signsture/sj
o the inslumsnt the Dersonie), or the entity upon behsif of
which the personts), 2cted, executsd the instrumanl,*

WITNESS my hand znd offidiaf seal,

S . AP £ {This =ree for official natorie! seal)
gnamre_____u-sj‘-ﬂ‘-ﬁ-' :

By e NI il
n
<

fotryaek sco, (DIOERT
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LESERE:

BERRY-HINCKLEY INDUSTRIES, 2 Novads -
corporstion
By: P ?

(Bl Moisbiso, its Chief Exeoufive Officer
Tax Ideaﬁﬁcaﬁnn No. 88-0125101

Co e o

STATE OF 79

Ov
COUNTY OF WASHRR)

The foregoing instrument was acknowledged before me on | 4~/ 0 ¢ by Paui
Morabita, as Chief Executive Officer of BERRY-HINCKLEY INDUSTRIES, aNevade

corporation, on behalf of the corporation. ‘ .
Notary Public 6 % g .

i JB

My Commisslon Bxpires;_ 22 1 /5 7]

- ANNA-LISA LOMIER *
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EXHIBIT A
DEFINED TERMS

The foliowing tenns shall have the following meanings for all purposes of this Lease:
“Additional Rental” has the meaning set forih in Section 4.C.

“Adjustment Datg” means , and every anmversary thercafier dunng the
Initial Term, and any Extension Term.

“Affiliate” means any Person which directly or indivectly controls, is under common
control with er is controlled by any other Person. For purposes of this definition, “controls”,
“ander common control with”, and “controlled by” means the possession, directly or indirectly,
of the power to direct or cause the direction of the management and policies of such Person,

"whether through the ownership of voting securities or otherwise.

“Base Annval Rental” means $1,464,375.00.

“Base Monthly Rental” means an amount equal to 1/12 of the applicable Base Amua:
Rental. _

“Business Day” means Monday through Friday, except those days on which the United
Btates Postal Service does not deliver regular first-class mail.

“Crzsmlzy” 1aeans any loss of or damage to any property incladed vmhm orrelated to any
Property or arising from an adjommg Pproperty caused by fire, fiood or other casualty.

“Condemmation” means a Taking and/or a Requisition.

“Costs” means all reasonable costs and expenses incurted by a Person, inclading without
limitation; reasonsble attorneys’ fees and expenses, court costs, expert witness fees, costs of tests
and analyses, repau- and maintenance, travel znd accommodation expenses, deposition and trial
transcripts, copies and other similar costs and fees, hrokerage fees, escrow fees, title insurance
and other insnrance premivms, appraisal fees, stamp taxes, recording fees and transfer taxes or
~ fees, as the c:rcumstances Tequire,

“.Dealer” means any Pea:son that supplies gasohne and/or diesel fuel fo Lessee.at the
Property for sale to third parties, or its snceessor or assigns.

“Dealer Agreement” means a written agreement or otber document granting Lesses the
right t0 operate a gas station opération under the flag, brand or trade name of a Dealer.

“Default Rate” means 18% per annum or the highest rate permitted by law, whichever is
Tess.
A-1
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*Deed of Trust™ means any and all deeds of trust, morigages or other liens to secure debis
or ofher security instruments here and afier placed by Lessor on the Property or any part thereof
(except the Lessee’s personal property or trade fixtures), and to any and all renewals,
modifications, consolidations, teplacements, extensions or substitutions of any such instruments.

“Ejz?'eczive Date” has the meaning set forth & Section 3 of this Lease.

“Emironmental Laws” means federal, state and local laws, ordinances, common law
_tequirements and regulations and standards, rules, policies and other governmental requirements, '
administrafive rulings and court judgments and decrees having the effect of law in effect pow or

in'the finure and including all amendments, that relate to Hazardous Materials, Regulatod
Substances, USTs, and/or fhe protection of iiman health or the environment, or relating to
Hability for or Costs of Remediation or prevention of Releases; and apply to Lesses and/or the

Property.

“Environmentel Liens” means liens thétlmay be imposed pursuant to Environmental
Laws, including but not limited to Nevada Revised Statutes Chepters 459 and 618.

“Event of Defunlé” hes the mesning set forth in Section 20.4.
“Expiration Date” has the meaning sef forth in Section 3.

“Extension Option’™has the meaning set forth in Section. 3.

“Fxtension Term” has the meaning set forth in Section 3.
' “Force Majeure Event” has the meaning set forth in Section 29.

“Governmental Authority” means any governmental anthority, agency, department, _
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United
States, amy state or any political subdivision thereof (including but not Hmited to the Nevada
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect fo or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to issue court orders,

“Hazardous Materials” includes: (a) oil, petroreum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, tozic wastes or substances ot
any other materials, contaminents or poliutants which pose a hazard to the Property or to Persons
‘on or about the Property, cause the Property to be in violation of any local, state or federal law or
regulation, (incieding without limitation, any Environmental Law), or are defined as or inchuded
in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic
gubstances™, “contaminants”, “pollutants™, or words of similar import under any applicable local,
state or federal Iaw or under the regulations adopted, orders issued, or publicaticns promulgated
pursnant thereto, inclnding, but not limited to: (i) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C.'§9601, et seq.; (if) the
Hazardous Matetials Transportation Act, as amended, 49 U.S.C. §1801, et seq.; (iif) the
Resource Conservation and Recovery Act, as smended, 42 U.8.C. §6901, ot seq.; and
Yo
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(iv) regulations adopted and publications promulgated pursuant to the aforesdid laws; (b)
astestos in any form which is or could become friable, urea formaldehyde foam insulation,
transformers or other equiptment which contain dielectric fluid containing levels of
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks;
and (d) any other Regulated Substances, chemical, material or substance, exposure to which is
probibited, limited or regulated by any governmenta! authority or which may or could pose a
hazard to the health and safoty of the occupants of the Propety or the owners and/or occupants
of any adjoining property. .
“Indemnified Parties” means Lessor, any Lessor's Lenders and their members, managers, -
officers, directors, shareholders, partners, employees, agents, servants, representatives,
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns,
 including, but not Jimited to, sny successors by merger, consolidation or acquisition of all or a
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable.

“Initia]l Tern?” has the meaning set forth in Section 3.

Yinsolvency Event” means (z) Lessee’s (i) faihure to generally pay its debis as such debts
become due; (ii) admitting in wrifing its inability to pay its debts generally; or (i) making a
general assignment for the benefit of crediters; (b) any proceeding being instituted by or against
Lessee (i) seeking to adfudicate it a bankrupt or insolvent; (i) seeking Hquidation, winding up,
reorganization, arrangement, adjustment, protection, relief, or composition of it or ifs debts nnder
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (ifi) seeking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, either such proceeding shall remain undismissed for 2 period of one humdred
twenty (120} days or any of the actions sought in such proceeding shall occur; or () Lessee
taking any eorporate action to authorize any of the actions set forth above in this definition,

“Law(3)” means any constitution, statute, rule of law, code, ordinance, order, judgment,
decree, mjunction, rule, regulation, policy, requirement or administrative or judiciat
determination, even if unforeseen or exfraordinary, of every duly constituted Governmental
Authority, cowt or agency, now or hereafier enacted or in effect,

“Lease Term” shall have the meaning described in Section 3.

. “Legal Requirements” means the requirements of all present and future Laws (including
without limitation, Environmentel Laws and Laws relating to accessibility to, usability by, and
diserimination against, disabled individuals), all judicial and administrative interpretations
thereof, inchuding any judicial order, consent, decree or judgment, and all covenants, restrictions
and conditions now or hereafter of record which may be applicable to Lessee or to the Property,
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or
Testoration of fo the Property, even if compHance therewith necessitates structaral changes or
improvements or results in intetference with the use or enjoyment of the Propesty. :

"Lessor’s Lender” means aﬁy lender of Lessor that has a lien on the Property, including
any lenders named in any Deed of Trust. ’
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“7 osses” means any and afl claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, dimirmtions in valee,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in seitlement and
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties (including, without limitation, attorneys” fees and other Costs of defense).

“Monetary Obligations” means all Rental and all other sums paysble or reimbursable by
Lesses under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified

Party.
“Notices” has the meaning set forth in Section 24,

“Peymitted Amounts” shall meen, with respect to any given level of Hazatdous Materials
or Regulated Substances, that level or quantity of Hazardous Materials or Regnlated Substances
in any form or combination of forms which does not constitutea violation of any Environmentsl
Laws and is customarily employed in, or associated with, similar businesses located in the states
where the Property is located.

% Pormitted Ercumbrances” shall mean those covenants, testtictions, reservations, liens,
conditions, encroachments, easements, survey exceptions, parties in possession and other maiters
of title that affect the Property as of the date of Lassor’s acquisition thereof and those iteras
which hereafter affect title as permitied under this Lease, including but not limited fo those
identified in the owner's policy of title insurance issued to Lessor by First American Title
Insurance Company or an egent thereof in conjunction with Lessor's acquisition of the Property.

“Permitted Facility” means & gas station with cogvenience store (and restaurant and

postal unit operations within a convenience store), and uses incidental or related thereio

 jncluding but not limited to & cer wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lesgee's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
(e.g., quick-service restaurants, deli and sandwich shops, cotiee shops, juice shops, postal
contract units and/or UPS/Pederal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances,

“pormitted Sublease” has the meaning set forth in Section 23,

“Person” means any individual, partnership, corporation, limited liability company, trost,
unincorporated organization, Governmental Authority or any other form of entity.

“Property” means, that parcel or parcels of real estate located at the address set forth in
Bxhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with ail righis, privileges, and appurtenances associated therewith,
all buildings, fixtures and other improvements now or hereafier located on such parcéls of real
estate (whether or not affixed to such real estate).

Sample Lease
14473006
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“Regulated Substances” means “petrolenm™ and “petroleum-based substances” or any
similar terms described or defined in any of the Environmental Laws and any applicable federal,
state, cournty or local laws applicable to or regulating USTs.

“Release” means any presence, release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Malerials, Regulated Substances or USTs.

' “Remediation” means any response, remedial, removal, or cotrective action, any activity
to cleanp, detoxify, deconfaminate, contain or otherwise remediate any Hazardous Materials,
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action
to comply with any Ervironmental Laws or with any permits issued pursuant thereto, any
inspection, investigation, study, moritoring, assessient, audit, sampling and testing, laboratory
or other analysis, or any evaluation relating to any Hazardons Materials, Regulated Substances or
USTs. ’ .

“Rental” meens, collectively, the Base Anmual Renfal and the Additional Rental,
“Rent Adjustment” bas the meaning set forth in Section 4B.
“Successor Lessor” has the meaning set forth in Section 21.

“Taking” means (a) any taking or damaging of all or a partion of the Property () in ot by
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or
(i) by reason of any agreement with any condemnor in setflement of or under threat of any such
condemnation or other eminent domain proceeding, or (iif) by amy other means, or (b) any de
facto condemmation that constitates a compensable taking under applicable law. The Taking
shall be considered to have taken place as of the later of the date actual physical possession is
taken by the condennor, or the date on which the right to compensation and damages accrues
under the'law applicable to the Property.

“Threatened Release” means a substantial likelthood of a Release which requires action
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmental medium comprising or
surrounéing any Property which may resolt from such Release.

“USTs" means anty one or combination of tanks and associated product piping systems used
in connection with storage, dispensing and general use of Regulated Substances.
"WGI" means Winner's Gaming, Inc.

"WGH Agreemens" means any and all agreements of Lessee with WGI pursuant to which WGI
currently operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WG Agresment (as defined in Segtion 12.F),

Samnple Lease
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EXHIBIT B

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY
PROPERTY ADDRESS: 7695 - 7699 S. Virginia Street, Reno, Nevada (APN 043-011-48)

PROPERTY LEGAL DESCRIPTION:
Parcel I

The land referred to hercin is situated in the City of Reno, County of Washoe, State of Nevad,
located within a portion of the South Half (S 1/2) of the Northwest Quarter (NW 1/4) of Section
6, Township 19 North, Range 20 Hast, M.D.M., and being more particularly described as
follows: : :

Commencing at the Southwest comer as Parcel “C”, a found nail and tag on a fence post, as
shown on Parcel Map No. 218, File No. 388954, on file in the Counfy Recorders Office, Washoe
Cousty, Nevada; thence North 00°16'56" East, a disténce of 579.25 feet to the Northerly side of
Longley Lang, Thence along said Northerdy side Scuth 69°21'09" West, a distance of 21.41 feet

tp the true peint of beginning, . :

Thence along the said Northerly line of Longley Lane South 69°21'09" West, 2 distance of
301.22 feet to the Easterly line of U.S. 395; thence along said Bastery line North 21 °p4'38"
West, a distance of 653.04 fect; thence leaving said Hasterly ling North 14°55'49" Bast, a
distance of 126.66 feet, thence North 89°52'07" Bast, a distance of 458.81 feet; thence North
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance 0f 213.17 feet to
the Westerly line of South Virginia Street; thence along said Westerly line South 20°36'19" East,
a distance of 257.92 feet; thence leaving said westerly line of South Virginia North 89°40'13"
West, o distance of 275.76 feet; thence South 00°16'56" West, a distance of 406,67 feet 1o the -

true point of beginning,
" Parcel 11
A non-exclusive easement for ingress, egress and access by and for vehicular pedestrian traffic

and vehicle parking as set forth in that certain mutual parking and access agreement recorded
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe

County Recorder’s Office, Washoe County, Nevada.

Note: The above metes and bounds legal description appeared previously in that certain
document recorded Augnst 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695,

Saample Lease - . -
1/4/2006 B-1
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BERRY-HINCKLEY INDUSTRIES
Memorandum
To Berry-Hinckley Industries - convenience store landiords
Re Jerry Herbs acquisition of Winners Corner & Chevron convenience stores
Date Saturday, February 17, 2007

Over the past several weeks, Jerry Herbst of Terrible Herbst, Inc., in Las Vegas, Nevada, has
been in discussions with us to acguire the convenience store assets of Berry-Hinckley Industnies.

The Herbst’s business is the second largest petroleum provider in Nevada after Berry-Hinckiey,
they have a 50% retail marketshare in Clark County (Las Vegas), and through a separate
company controiled by the Herbst’s three sons, operate in excess of 7,000 slot machines on a
route and four casinos in Southem Nevada.

As a landlord of one of our properties, Mr. Herbst has requested that you consider certain
changes to the isases that you have with Berry-Hinckley as a condition of assignment. We have
attached an Estoppel, as well as a Lease modification document. Mr. Herbst has also attached a
letter, in which he offers to personally guaranty your lease, as well as a brief summary on his net
worth and company description. With this transaction, Mr. Herbst is also acquiring Berry-
Hinckley’s option to own Winners Gaming, Ine. which operates the slot machines in all of our
convenience stores.

Qur goal is to have all Estoppels and other documents agreed to and executed by February 23,
d they will then be held by Chicago Title Insurance Company in escrow until closing.

Please address any concerns to Philip Tripoli, Berry-Hinckley’s Vice President of Developiment
at (775) 223-3590 or by e-mail at Philip.tripoli@berry-hinckley.com. If you refer this on to your
attorney to review, please have them communicate directly with Berry-Hinckley's counsel:

Sujata YValamanehili, Esq.

Hodgson Russ LLP

One M&T Plaza, Suite 2000

Buffalo, New York 14203

Telephone (716) 848-1657; fax 849-0349
syalaman{@hod gsonruss.com

We are looking forward to working with Jerry Herbst and you, reaching a successful conciusion
for all parties.

Thazk you for your irust and confidence in Berry-Hinckley Indnstries.
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Sujaty Yalamanehili
Direct Dial: 716.848.1657
syalaman@hodgsonmss.com

Larry Willard
133 Glenridge Avenue
Tos Gatos, CA 65036

Dear Mr. Willard:

A.App.59

—4
Hodgson Russ

February 17, 2007

Re:  Jerry Herbst - Acquisition of Winners Comner & Chevron Convenience Stores
#1 Highway 95A - #1935

Enclosed please find the following documents:

1. Gary M. Johnson’s Letter dated January 31, 2007,

2. Letter from Jerry Herbst regarding the acquisition of C-Stores dated
December 14, 2006;

3. Memo dated December 18, 2006;

4, The Landlord’s Estoppet Certificate; and

. First Amendment to Lease Agreement.

Please feel free to contact me with any questions you may have.

SY/tmr
Enclosures

Sincerely yurs,

ey R

Sujata Yalamanchili

’ 7
2

T
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Jenuary 31, 2087

To Whom it May Concern
RE: Jerry Herbst

Our firm has compiied, in acsordanee with Statements on Standards for Accounting and
Review Services issued by the American Instizuts of Cerlified Publis Accounlants, the personal
financial statement of Jerry and Maryanna Herbst ag of December 31 cash year from the 1980%
through 2005, A compilation is fimited 1o presenting in the form of financial statements
information that is the representation of the individuals whose financial statements are presented.
We did not audit ot review the personal financial statements of Mr. and Mrs. Herbst and,
accordingly, did not express an opinion or any other form of assurance on thern.

The net worth of Mr. and Mrs. Herbst, a3 reported on the statement complied by us as of
December 31, 2003, was in excess of $2060 millien,

Sincersty,

O ljﬁ;ON JACOBSON WILCOX

(MTiks
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TERRIBLE HERBST, INC.

Busingss GVERVIEW

Terrible Herbst, Ine. ("Temrible Hetbst™ or the
“Company ™} is one of the most recognized brands in
the Las Vegas metropolitan area. The Terrible Herbst
legacy dates back to 1937 when Ed Herhst {Jerry
Herbst father) opened his first service siation. The
Terrible Herbst brand and f{amiiliar "Bad Guwy”
cowbny logo, has been an icon in Mevada since 1359
and is currently wsed at five casinos, over 100
gasoline stations and convenience stores as well as
over 850 slot route locations throughout the state of
Nevada.

Terrible Herbst, Inc. is owned by Jerry and Maryania
Herbst who have 5 combined net worth in excess of
approximately $240 million. Terrible Herbst, Inc.
operates over 100 gas station and convenience stores,
many of which include Tube facilities and car washes,
throughout Southetn Nevada. Teivible Herbst has &
leading position in the Southern MNevada and
maintains a market share of approximately 350% of
total fuel sales, which is egquivaient to a statewide
market share of approximately 30%.

The Herbst family uses cross-marketing efforts io capitalize on the strong recognition and bigh level of
quality and value associated with the Terrible Herbst trade name and cowhoy loge. The company has
established strategic and/or marketing alliances with Chevron, ARCO, Pizza Hutt, Burger King, Port
of Subs, Coke and McDonalds.

The Terrible Herbst name and Jogo we also used by |
Herbst Gaming, which is owned and operated by Ed,
Tim snd Troy Herbst. Herbst (aming began operations
in 1897 and is now one of the largest siot route
operators i Nevada with an excess of 7,200 siot
machines.  Additionally. Herbst Gaming currently
operates eight Tenribie’s casinos in locations spread thronghout Nevada, Towa and hissouri.

In recent transactions, Herbst Gaming has entered into a contract with MGM Mirage to purchase
Buffalo Bill's, Primm Valley and Whiskey Pete’s Hotel-Casino in Primm, Nevada. In addition, the
Company recently entered the Reno market with is acquisition of the Sands Regent in Reno, Mevada,
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LANDLORDY'S BSTOPPEL CERTIFICATE
Landlord hereby certifies as follows:

1. A frue, accurate, and complote copy of the Lease is attached hereto
as Exhibit A. The Lease is in full force and effect and, has not been emended or
modified, except as set forth zbove.

2 That Landlord is the fec owner of the Premises and has net
assigned its interest in the Lease. There is no mortgage financing on the Premises, except
for . The loan documents related to such deed of frast
provide that the lender under snch deed of trust will not disturt the Lease 5o long as the
Tenant attorns to the Landlord’s successor.

3. The original term of the Lease commenced on i
and has been renewed such that the current term of the Lease expires on
., . The Tenant has - additional renewal periods, such that the
Lease might expire as late as .

4, That the Monthly Rent due under the Lease has been paid through

and all Additional Rent due under the Lease has been paid through

. That there exist at this time no charges, Hens, claims, or offsets

against the rents or other charges due or 1o become due under the Lease. That there is no

defense, offset, claim or connterclaim by or in favor of Landiord against Tenant under the
Lease or against the obligations of Landlord under the Lease,

5. Landiord has no knowledge of any outstanding notice of default
given by Tenant, To the best of Landlord™s knowledge, Landlord and Tenant ars not in
default of any of the agreements, terms, amendments, covenants, or conditions of the
Lease on the part of Landlord or the Tenant to be performed or complied with, and no
condition or set of facts exist which, with the passage of time and/or the giving of notice
would constitute a defavit by either party in the performance of any of the agreements,
terms, smendments, covenants, or conditions of the Lease.

6. That the above certifications are made by Landiord knowing that
they will be relied upon by .

in addiiion, Landiord herehy consents to the encumbrance of the Tenant’s
interest in the Lease with a leasehold deed of trust and collateral assignment of the
Tenant’s interest in favor of First National Bank of Nevada or another lender of the
Tenant. Landlord hereby agrees to give such lender notice of any default under the Lease
and that such lender has the right {but no obligation) to cure such default within the time
pexiod set forth in the Lease with respect to monetary defavits and with respect fo non-
monetary defauls so long as such lender promptly commences to cure such default and
diligently pursues such cure.

H00160/00855 GBDOCS 721407vE 1
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First Amendment to Lease Agreement

THIS FIRST AMENDMENT TO LEASE AGREEMENT (this “Amendment™ is
dated as of December __ 2006 by and between OVERLAND DEVELOPMENT
CORPORATION INC. dba LYW ENTERPRISES INC. and LARRY J. WILLARD,
TRUSTEE OF THE LARRY JAMES WILLARD TRUST (“Lessor”), whose address is 133
(Hlenridge Avenue, Los Gatos, CA 95030 and BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation (“Lessee”), whose address is 425 Maestro Drive, Reno, Nevada 89511

WHEREAS, Lessor and Lessee have entered into that cerfain Lease Agrecment dated as
of Mazch 1, 2006 (the “Lease™) with respect 1o real property and improvements as deseribed in
the Lease;

WHEREAS, Lessor and Lessec wish to amend certain provisions of the Lease as set forth
herein; and

WIHEREAS, capitalized terms not defined in this Amendment have the meanings given
to them in the Lease.

NOW, THEREFRORE, in consideration of the foregoing recitals and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and
Lessee agree as fHllows:

1. WGI Agreements. The following sentence is added to the end of Section 12.G:

“For purposes of clarification, this Section is not deemed to prohibit the early termination
of the WGI Agreement; provided, that within sixty (60) days of termination of the WGI
Agreement, a new agreement is entered into by Lessee with WG, Herbst Gaming, Inc, BTT.

Inc. Slot Route or a substitute gaming operator approved by Lessor (such approval not o be
unreasonably withheld, conditioned or delayed).”

2. Winner's Coraer. Section 12.H is deleted in its entirety.
3. Default, Conditional Limitations, Remedies and Measure of Damages.

The following language is deleted in its entirety from the first paragraph of Section 20.B:

“Remedies. Upon the occurrence of an Fvent of Defanlt, with or without notice or
demand, except as otherwise expressly provided herein or such other notice as may be required
by statute and cannot be waived by Lessee, Lessor shail be entitled to exercise, at iis option,
concurrently, successively, or in any combination, all remedies available at law or in equity,
including without limitation, any one or more of the following:”

and replaced with the following:
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“Remedies. Upon the occurrence of an Event of Defarlt, Lessor shall give any londer
whose name and notice address information has been provided to Lessor in wiiting, notice of
soch Event of Default conternporaneously with the delivery of such notice to Lessee.
Additionally, lender shall have the right {with no obligation) to cure such Event of Default within
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with
respect to non-monetary defaulis, such time reasonably necessary to cure such Event of Default,
as long as the lender promptly commences to cure such Event of Default and diligently pursues
such cure to completion. If lender does not elect such option fo cure, then, except as otherwise
expressly provided herein or such other notice as may be required by stafitte and cannot be
waived hy Lesseg, Lessor shall be entitled to exercise, at is option, concurrently, successively,
or in any combination, all remedies available at law or iu equity, including without limitation,
any one or more of the following™

4. Morigages, Subordination and Attornment. Section 21 is hereby amended as
foliows:

{a)  The last seutence of the first paragraph of Section 21 is hereby deleted in its
gutirety.

(b}  The fourth paragraph of Section 21 is deleted in ifs eatirety and replaced with the
following: “In the event any purchaser or assignee of any mortgage at a foreclosure sale acquires
title to any of the Properties, or in the event that any mortgagee or any assignee otherwise
succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to mortgages or
such purchaser or assignee, as the case may be (a “Successor Lessor™), and recogutize the
Buceessor Lessor as lessor tnder this Lease, and Successar Lessor shall recognize and not
disturb Lessee's tenancy created hereby. So long as Lessee is not then in defaclt under this
Lease, this Lease shall continue in full force and effect as a direct lease between the Successor
Lessor and Lessee, provided that the Successor Lessor shall only be liable for any obligations of
Lessor under this Lease which accrue from and after the date that such Successor Lessor acquires
title to such Property or otherwise succeeds to the rights of Lessor as Jandlord hereunder. The
foregoing provisions shail be self-operative and effective without the execution of further
instruments.”

5. Assignment/Subletiing. Section 23 is hereby amended as follows:

(@)  The following sentence is added to the end of the first parsgraph of Section 23;

“For purposes of clarification, this Section is not and shail not be deemed to prohibit
Lessee’s right to collaterally assign its interest fo any third person or entity, including, without
limitation, by placing or granting any lien, encumbrance or other security interest on the Lease or

its interests therewnder, all of which such actions may be taken by Lessee without Lessor's
consent.”

{by  The following paragraph is added to the end of Section 23:

“Notwithstanding any provision to the coutrary in this Lease, Lessor conseuts to the
transfer or assignment of Lessse’s rights under this Lease upor 2 foreclosare on Lessee's iuterests
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herein, or deed in lien of foreclosure, to any lender of Lessee or an affiliate of such lender, and to
the first transfer or assignment of such rights subsequent to foreclosure by snch lender to a thivd
party, so long as the third party can demonstrate sufficient financial creditworthiness reasonably
acceptable to Lessor.”

6. Governing Law. Sections 37 and 38.H are hereby incorporated in full by this
reference.

7. No Other Medification. Except as expressly set forth in this Amendment,
nothing herein contained shall be deemed to modify, supplement, supersede or otherwise amend
any term or condition in the Lease, and the parties hereto acknowledge and agree that all terms
and conditions of the ease are and shall remain in full force and effect.

8. Condition to Effectiveness. This Amendment shall only be effective upon the
closing of that certain iransaction whereby the sharcholders of P.A. NMorabito & Co., Limited
(“PAMC0™), the corporation that owns all the stock of Lessee, will enter into a Stock Purchase
Agreement with Jerry Herbst (“Hexbst™) pursuant to which Herbst will purchase all of the
ontstanding stock of PAMCo.

9. Connterparts. This Amendment may be executed in one or more counterparts,
each of which shall be deemed an original.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Lessor and ELessee have executed this Amendment on
the date first above written,

LESSOR:

OVERLAND DEVELOPMENT CORPORATION
INC. dba LIW ENTERPRISES INC. and LARRY
J WILLARD, TRUSTEE OF THE LARRY
JAMES WILLARD TRUST

By:

Printed Name:

Title:

LESSEE:
BERRY-HINCKLEY INDUSTRIES

By:

Printed Name;

Title:
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STATEOF }
} 88
COUNTY OF 3
On . before me, , a Notary Public in
and for said State, personally appeared . personaily known

1o me {or proved in me on the basis of setisfactory evidence) fo be the person(s) whose neme(s) isfere
subscribed to the within instrument and acknowledged to me that he/shefthey executed the saime in
histherftheir authorized capecityfies), and that by his/hes/thelr signsture(s} on the instrument the
person(s), or the entity upon behaif of which the person(s) acted, execuled the instrument.

WITNESS my hond and official ssal.

{BEAL)
STATE OF 3
} 88
COUNTY OF }
On , before me, , & Notary Publicin
and for said Staie, personsily appeared . personally known

fo me {or proved fo me on the basis of satisfactory evidence) io be the person(s} whose name{s) isfere
subscribed to the within instrument and acknowledged to me thet he/shefthey execuled the same in
hisfherithelr suthorized capacity(ies), and that by hisher/their signeture(s) on the instrument the
parson(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITKESS my hand and official seal.

(SEAL}

A.App.68
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GUARANTY AGREEMENT

This GUARANTY AGREEMENT, dated as of this __ day of December, 2006 (this
"Agreement’), is made by Jerry Herbst, an individual (the “Guarantor™), for the benefit of
Overland Development Corporation Ine. and Larry J. Willard, Trustee of the Larry James
Willard Trust (colectively, the “Lessor™).

RECITALS:

A, The Lessor and Berry-Hinckley Industries, a Nevada corporation (“BHYP), are
parties to that certain Lease Agreement for #1 Highway 95-A & Goldfield, Yerington, Nevada
{the “Lease™).

B. The Guarantor desires to enter into this Agreement in order to induce the
Landlord to (i) provide consent under the Lease to a change of control of P.A. Morabito & Co.,
Limited ("PAMC0™), the corporation that owas all the stock of + BHT and/or (ii) enter into an
amendment to the Leaase,

AGREEMENT:

NOW, THEREFORE, in consideration of the premises, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Guarantor
hereby guarantees, promises and undertakes as follows:

1. Guaranty. The Guarantor unconditionally, absolutely and imevocably gnarantees
the timely payment and performance of each of BHI’s obligations arising ont of and under the
Lease (such obligations, the “Guaranteed Qbligations™). The Guarantor’s guaranty made hereby
is a guaranty of timely payment and performance of the Guaranteed Obligations and not merely
of collectibility or enforceability of such obligations.

2, Remedies and Rights of the Lessor. The Guarantor agrees that if and to the extent
that BHI either (a) fails to satisfy any of the Guaranteed Obligations and fails to remedy such
failure within thirty (30) days after receiving written notice from the Lessor of such failure, or
{b} is subject to a pending petition for relief under Chapter 6 or Chapter 11 of Title 11 of the
United States Code, the Guarantor will be directly responsible for the fiull extent of any
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and
continuing guaranty of payment and performance, and will remain in firll force and effect
without regard to, and the obligations of the Guarantor hereunder shall not be impaired, affected
or released by, any of the following: (i) any modification, supplement, extension or amendment
of any of the Guaranteed Obligations or the Lease; (i3) any extension, indulgence or other action
in respect thereto or therefor; (iif} any failure or delay by the Lessor or BHI in exercising any
tight or power under the Lease; (iv) any invalidity or unenforceability in any respect of, or any
irregularity or other defect in any of, the Lease or Guaranteed Obligations; (v) any exercise or
nonexercise of any sight, remedy, power or privilege in respect of this Agreement or any of the
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any consolidation or
merger of the Lessor with or into, any other entity; (vii) any voluntary or involuntary Liquidation,
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dissolution, sale or other disposition of all or substantially all of the assets, receivership,
insolvéncy, bankrupicy, recrganization or similar proceeding affecting BHI or any of its assets;
or (viii) any aliegation or contest of the validity of the Lease or this Agreement. The Guarantor
herehy waives any defense to its obligations hereunder that might arise as 2 result of any of the
foregoing, and hereby waives the effect of any fact, circumstance or event of any nature
whatsoever that would exonerate, or constitute or give rise to a defense to, the ohligation of 2
surety or guarantor. Without limitation, except to the extent specifically provided in Paragraph 2
hereof, the Guarantor waives any right it may have o require the Lessor, and any obligation the
Lessor may have, to proceed first against BHI or exhaust any remedies that it may have against
BHI in respect of non-payment or non-performance of the Guaranteed Obligations, before
dersand for payment or performance by the Guarantor under this Agreement.

The Guarantor acknowledges that the rights and remedies herein provided are not
exciusive of any other rights or remedies that the Lessor may otherwise have at law orin equity,
and shail not prejudice the Lessor’s right io assert any other ciaim under the Lease.

3 Duration of Agzeement. The term of this Agreement will begin on, and this
Agreement shall be of no force and effect until, the closing of that certain Stock Purchase
Agreement by and among Guarantor, or a company controlied by him, and the stockholders of
PAMCo. This Agreement will continue in fuil force and effect and the obligations of the
CGuarantor hereumder will not be discharsed undil the earlier of (i) the date on which the
Guarantéed Obligations are fully performed, satisfied and discharged oruntil BHIs liahility to
the Lessor under the Lease shall have been compietely performed, satisfied and discharged,
whichever occurs first, or (if) the date on which Guarantot no longer owns any interest, directly
or indirectly, in BHI. The Guaranteed Obligations will not be considered fully performed,
satisfied and discharged (a) unless and until ail obligations of BHI to the Lessor pursuant to the
Lease have been fully and completely performed, satisfied and discharged, or {b) to the extent
any claim by the Lessor against BHI remains outstanding.

4, No Assignment. The rights and obligations of the Guarantor hereunder may not
be assigned without the prior written consent of the Lessor or the then beneficiary of this
Agreement. Any purported assignment in violation of this section shall be nuil and void. All
covenants and agreements in this Agreement made by the Guarantor shall bind and inure to the
benefit of its successors and permitied assigns,

5. Integration: Modification; Waiver. This Agreement constitutes the entire
agreement between the parties hereto with respect to the subject matter hereof and supersedes all
prior understandings of the parties. No supplemers, modification or amendment of this
Agreement will be hinding unless executed in writing by the Guarantor and acknowiedged and
accepted hy the Lessor or the then beneficiary of this Agreement. No waiver of any of the
provisions of this Agreement will be deemed to be or shall constitute & continuing waiver. No
waiver will be binding unless executed in writing by the party making the waiver.

6. No Third Party Bereficiaries. Nothing in this Agreement shall confer any rights
or remedies upon any person other than the Lessor and jts successors and assigns.
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s

7. Governing Law. This Agreement will be governed in all respects by the laws of
the State of Nevada without regard to conflicts of law principles.

[signatures on following page]
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IN WITNESS WHEREOF, the undersigned have caused this Guaranty Agreement to be
duly executed as of the date first above written.

JERRY HERBST

Each of the undersigned hershy acknowledges and accepts this Guaranty Agreement as ofthe
date hereof.

OVERLAND DEVELOPMENT CORPORATION INC.

Bwv:

Name:
Title:

LARRY JAMES WILLARD TRUST

By:
Name: Larry J. Willard
Title: Trustee

160133258_1.DOC
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GUARANTY AGREEMENT

This GUARANTY AGREEMENT, datedas of this jfday of March, 2007 (this
“Agresment™), is mnade by Jerry Herbst, an individual (the “Guarantor™), for the benefit of
Overland Development Corporation Inc. and Larry J. Willard, Trustee of the Larry James
Willard Trust (collectively, the “Lessor™). :

- RECITALS:

A The Lessor and Berry-Hinckley Indusiries, a Nevada corperation (“BHI"), are
parties to that certain Lease Agrecment for 7695 South Virginia, Reno, Nevada {the “Lease”).

B. The Guarantor desirves to enter into this Agreement in order to induce the
Landlord to (i) provide consent under the Lease to a change of coutrol of P.A. Morabito & Co.,
Limited (“PAMCo™), the corporation that owns all the stock of BHI and/or (ii) enter into an
amendment to the Lease.

AGREEMENT:

NOW, THEREF ORE, in consideration of the preinises, and other goed and valuabie
consideration, the receipt and sufficiency of whieh are hereby acknowledged, the Guarantor
hereby guarantees, proutises and undertakes as follows:

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees
the timely payment and performance of sach of BHIs obligations arising out of and under the
Lease (such obligations, the “Guaranteed Obligations™). The Guatantor’s guaranty made hereby
is a guaranty of timely payment and performance of the Guaranteed Obligations and not merely
of collectibility or enforceability of such obligations.

2. Remedies and Rights of the Lessor. The Guarantor agrees that if and fo the extent
that BHI either (a) fails to satisfy any of the Guaranteed Obligations and fails to remedy such
failure within thirty (30) days after receiving written notice from the Lessor of such failure, or
{b) is subject to a pending petition for relief under Chapter 7 or Chapter 11 of Tifle 11 of the
United States Code, the Guarantor wil] ba directly responsibie for the full extent of any
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and
continuing guaranty of payment and performance, and will remain in full force and effect
without regard to, and the obligations of the Guarantor hereunder shall not be impaired, affected
or released by, any of the following: (i) any modification, supplement, exiension or amendment
of any of the Guaranteed Obligations or the Lease; {if) any extension, indulgence or other action
in respect thereto or therefor; (iif) any failure or delay by the Lessor or BHI in exercising any
right or power under the Lease; (iv) any Invalidify or unenforceability in any respect of, or any
irregularity or other defect in any of, the Lease or Guaranteed Obligations; {v) any cxcreise or
non-exercise of any right, remedy, power or privilege in respect of this Agreement or any of the
Guaranteed Obligations; {vi) any transfer of the assets of Lessor to, or any consolidation or
merger of the Lessor with or into, any other entity; (vii} any voluntary or involuntary Yquidation,
dissolution, sale or other disposition of all or substantially all of the assets, receivership,
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insalveucy, bankruptcy, reorganization or similar proceeding affecting BHI or any of its assets;
or {viii) any allegation or contest of the validity of the Lease or this Agreement. The Guarantor
hereby waives any defense to its obligations hereunder that might arise as a result of any of the
foregoing, and hereby waives the effect of any fact, circhmstance or event of any nature
whatsoever that would exonerate, or constinute or give risc to a defense te, the obligation of 2
surety or gearantor. Withoot limitation, except to the extent specifically provided in Paragraph 2
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the
Lessor may have, to proceed first against BHI or exhaust any remedies that it may have against
BII in respect of non-payment or non-performance of the Guaranteed Obligations, before
demand for payment or performance by the Guarantor wider this Agresment.

The Guarantor acknowledges that the vights and remedies herein provided are not
exclusive of any other rights or remedies that the Lessor may otherwise have at Jaw or in equity,
and shall not prejudice the Lessor’s right to assert any other claim under the Leass.

3. Duration of Agreement, The term of this Agreement will begin on, and this
Agreement shall be of no force and effect until, the closing of that certain Stock Purchase
Agreement by and among Guarantor, or a company comtrolled by him, and the stockholders of
PAMCo. This Agreement will continue in filll fores and effect and the obligations of the
Guarantor hereunder will not be discharged until the earlier of (i) the date on which the
Guaranteed Obligations are fully performed, satisfied and discharged or unti] BHI's liability to
the Lessor under the Lease shall have been completely performed, satisfied and discharged,
whichever occurs first, or (if) upon a change in the contro! of BHI provided that the Lessor has
consented 1o such change of contrel, which consent shall not be unreasonably withheld. For the
purpose of the foregoing sentence, “change in the control of BET™ shall inean the transfer, on a
cumulative basis, of 50% or more of the voting control of BHI {o a party not owned, directly or
indirectly, by the Guarantor, Edward Herbst, Timothy Herbss or Troy Herbst. Any transfer of
Guarantor’s interest in BHI other than upon a change in the control of BHI with Lessor’s consent
pursuant to section (i) above will not cause this Agreement or Guarantor’s obligations bercunder
to terminate. The Guaranteed Obligations will not be considered fully performed, saiisfied and
discharged {a) unless and until all obligations of BHI to the Lessor pursuant o the Lease have
been fully and completely performed, satisfled and discharged, or (b) to the extent any claim by
the Lessor against BHI remains outstanding.

4. No Assi@ment The rights and obligations of the Guarantor hereunder may not
be assigned without the prior written consent of the Lessor or the then beneficiary of this
Agreement. Any purporied assigament in violation of this section shall be null and void. All
covenants and agreements in this Agreement made by the Guarantor shall bind and inure to the
benefit of its successors and pennitted assigns.

5. Integration; Modification: Waiver. This Agreement constitutes the entire
agreement between the parties hereto with respect to the subject matter hereof and supersedes all
prior inderstandings of the parties. No supplement, modification. or amendrnent of this
Apgresnent will be binding unless executed in writing by the Guarantor and acknowledged and
acccpted by the Lessor or the then beneficiary of this Agreement. No waiver of any of the
provzsmns of this Agreement will be deemed to be or shall constitute a continuing wawm No
waiver will be binding unless exccuted in writing by the parfy making the waiver.

EXHIBIT 3 - PAGE 2 OF 4
A.App.75



4, No Third Party Beneficiaries. Nothing in this Agreement shall confer any rzghts
“or remedies upon any person other than the Lessor and its successors and assigns.

‘ 7. Goveming Law. This Agreement will be governed in all respects by the laws of
the State of Nevada without regard to confliets of law principles.

[signature page fotlows]
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IN WITNESS WHEREOF, the undersigned have caused this Guaranty Agresment fo be
duly executed as of the date first above written.

/%-a—,/ds““

£~ TERRY HERBST

Each of the undersigned hereby acknowledges and accepts this Guaranty Agreement as of the
date hereof.

OVERLAND DEVELOPMENT CORPORATION INC.

Name

Title: /4%.#4.-?"‘—"

LARRY JAMES WILLARD TRUST

T O (it

Name: Larry T Witlard
Title: Trustes

Herbsi Lease Guaranty - 7695 Sonth Virginia. DOC
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HeS S, Vigndas

Amen&meﬂt {o Lease Agreement

- March®1, 1097

THIS AMENDMENT TO Ak E AGREEMENT {this “Amendment™} is

raade and enteredifio effective as of Dreesibir : byandbetweenO"ERLANﬂ
PEVELOPMENT CORE: dba WENTERBEISES NG, s d LARRY WILLARD,
TRUSTEE OF THE LARRY JAMES WILEFARD TRUST ¢Léss or), whose addréssis 133
Glenridge Avenus, Los Gatos; CA 95030 and BERRY-HINCKEEY TNDUSTRIES, a Nevads
corporation (“Lessee™), whose addiess is 425 Maestro Drive, Reno; NeVadasg‘Sl 1.

WHEREAS, Lessor and Lessee have entered info a Lease Agreerhent datod as of
November 18, 2005 (the “Lease™) with respect 16 veal property and mprovgmenw as stanad in
the Lease. 7638 &£ U:f'j.f A .

- WHEREAS, Le;got,andl_,essee;-wish to-amend eortain provisions of the Lease as
setforth hersinyand

WHEREAS, Capiitalized termis notdefined in this Atnéndment have" themeamngs
* givett'to ther in the Lease,

‘NOW, THEREFORE, Th considerdtion of the foregoing recitals afid-other gootl -
and valuable cons:derauon, the receipt end sufficiency of whichis hercby acknowledged, Lessor
and Lessee agree &5 follows: .
1. “WGI Agreements. The following senténiceis-added to the erid of Section
12.G: : : ‘

“For pitposes of clarification, this:Section is rotdeemed to. prohibit the €drly termination
of the WGI Agoement; pmwded that, within sixty (60) days of termination of the: WEI
Agréemhent, anevw apreéthishit i entéred into By Lessed with WG Herbst Ganing, Ine., ot ET.T.

Tne.. Slot Route or a substiute géming operafor approwd by Lessor {such approval foet to be:
inteasonably withikeld, conditioned.or delayed).”

3. .. Winnér’s Corner..Section 12 s deletediin its.entitsty.-

3. Deéfanlt, Canditional: antsnon; Remedies-and Measnre-of Damages.
The follmwng language is deleted T its-eutirety fom the ﬁrstparagrapﬁof Section 20.8:

“Remeddizs. Upon the oocurzence ofian Bveut-of Default, with o withort notice or
demand, except as vtherwise expressiy providedTerein or:such otherniotice as migy berequired
by statuté And cantiof. bawawed By Lessee, Lessor shall be entitled.to exercise, at ity:option;
concurrently, supcessively, orin any combination, all remedies availdbleat Jawior in equity,
including without limitation, any:one or:more of the following:?”

and replaced with the following;

“Remeddies. Upen the occurrence bfan Event of Default, Lessorshall give any
lender whose name and notige address information has beex provided fo Lessor in writing, notice
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of such Event of Default confemporanecusly with the delivery of such nefice o Lessee.
Additionally, lender shall have the right (with no obligation) to cure such Event of Defanit within
the time period afforded Lesses sef forth in the Lease with respsct t0 monetary defaulis, and with
respect 1o non-monetary defanits, such time reasonably necessary 1o cure such Event of Default,
a5 long as the lender promptly commences to cure such Event of Default and diligently pursues
such cure to completion. If lender does not elect such option to cure, then, except as otherwise
expressly provided herein or such other notice as may be required by stahxte and cannot be
waived by Lessee, Lessor shall be entitled to exercise, at its opiion, concurrertly, successively,
or in any combination, all remedies available at taw or in equity, including without [imitation,

_ any one or more of the following:”

4, Mortgages, Subordination and Attornment. Section 21 is herehy
amended as follows:

() - Thelast sentence of the first paragraph of Section 21 is hereby deleted in
its entivety.

by The fourth paragraph of Section 21 s deleted in ifs entirety and replaced
with the following: “In the event any purchaser or assignee of any mortgage af & foreclosure sale
acquizes title to any of the Properties, or in the event thet any mortgages or any assignee
otherwise succeeds to the rights of Lessor as landlozd under this Lease, Lessee shafl attorn to
morigagee or such purchaser or assignes, as the case may he {a “Successor Lessor”), and
recognize the Snccessor Lessor as lessor under this Lease, and Successor Lessor shall recognize
and not disturb Lessee's tenancy created hersby, Sc long as Lessee is not then in defanit under
this Lease, this Lease shall continve in full force and effect as a divect leasé between the
Successor Lessor and Lessee, provided that the Successor Lessor shall only be liable for any
ohligations of Lessor under this Lease which accrue from and after the date that such Successor
Lessor acquires title to such Property or otherwise stoceeds to the rights of Lessor as landford
hereunder. The foregoing provisions shall be selfioperative and effective without the execution
of forther instruments ”

5. Assignment, Section 23 is amended as follows:

{8)  The following sentence is added to the end of the first paragraph of
Section 23:

“Far purposes of clarification, this Section is not and shall not be deemed to
prohibit Lessee’s right to collaterally assign its interest to any third person or entity, including,
without limitation, by placing or granting any Hen, encumbrance or other security interest on the
1 ease or its interests thereunder, all of which such actions may be taken by Lassee without
Lessor's consent.”

(6)  The following paragraph is added to the end of Section 23:

“Notwithstanding any provision 1o the contrary in this Lease, Lessar consents to
the transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessce's
interests herein, or deed in lieu of foreclosure, to any lender of Lessee or an affiliate of such
lender, and 1o the first transfer or assignment of such rights subsequent to foreclosure by such
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lender to a third party, so long as the third party can demenstrate sufﬁclent financiai
creditworthiness reasonably aceeptable to Lessor.”

6. Governing Law. Sections 37 and 38 ¥ are hereby incorpara.ted in full by
this reference. )

7. No Other Modification. Except as expressly set forth in this
Amendment, nothing herein cantained shall be deemed to modify, supplement’, supersede or
otherwise amend any term or condition in the Lease, and the parties hereto scknowledge and
agree that il tarms and conditions of the Lease are and shall remain in full force and effect.

8. Condition to Effectiveness. This Amendment shall only he effective
upon the closing of thai certain transaction whereby the shareholdars of P.A. Morahite & Co.,
Limited (“PAMCo™), the corporation that owns all the stock of Lessee, will enter into a Stock
Purchase Agreement with Jerry Herbst (“Herbst™) pursuant to which Herbst will purchase all of
the outstanding stock of PAMCo.

‘ 5. Counterparts. This Amendment may be execnted in one or more
counterparts, each of which shall be deemed an original.

[SIGNATURE PAGE FOLLOWS],
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N WITNESS WHEREOF, Lessor and I essee have executed fhis Amendment on the

date first above wriften.

LESSOR:

OVERLAND DEVELOPMENT CORP. INC.
dba LTW ENTERPRISES

Bamn, (7 lrtlien’
PﬁmdName:ﬁﬁk;v 2. AL AED
Tiile: . ;‘%‘s«!c_ }{

LARRY WILLARD, TRUSTEE OF THE
LARRY JAMES WILLARD TRUST

e 2 e

Prinfed Naroe: _(499/*7*7 Vo G lld

-LESSEE:

BERRY-HINCKLEY INDUSTRIES

—
B g
Pringed Name: _\vtaml Lo d -
Tile: _&c@w‘%
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state o Lalefornia )

COUNTY oF t Jarta Cf&ﬁ’ 5
lOn Harch 7, 2007 seiorams, Hﬂ,{;ﬂ‘f"'&fj“’,ammpummn
TEtEoRaty-KHEWR

and for sald State, personally appeared Earrd J Wil ar '

te-ma-{or proved to ms on the basls of salisfaciory eVidencsy o be the personis) whose neme(s] is/ere
subserbed fo the within instrsment and ecknowledged to ms fhat he/skaihay executed the sams in
hisfhesiheir euthorized capacityGesy, end that by hisherthel signaturs{sy on the instrument the
patson(s, or the antity upon bahalf of which the personis} acted, exacufed the inetritnant.

WITNESS my hand and oifitial seal

D - T
' 7 = T 7y TA COUNTY

(SEAL)

STATEOF _ Zv e AR r)
) 5
COUNTY OF (2 eadbr

‘ On wzowaz,'bsfm me,>77 . & Notery Public in
and for eaid State, pepSenally appeared , personally known
o ma {cr proved to mE on the basis of satisfaciory evidance) io e parson(s) whose namafs) isfare

subseribad o fhe within Instrunterd and acknowledged 1o me that hofshe/fhey exesuled fhe sameo In
nis/herihelr euthorized copacity(ies), and that by histherthelr signatire(s) on the insbument the
person(s), of the entity upon behalf of which the person(s) acted, execufed the hstrumant.

WITNESS my hand and ofifcial seal.

T TS C R

Koltaw %7a 0t

LTI HRLER e

Notary Public - Siute of Nevada
Agpodinert Resarcedin Washoo County

i

:
i
i
:
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3. RELATIONSHIP OF PARTILS,

Nothing in this Agrecment shall be construed as reserving to Owner any right to exercise
any control over, or to direct in any respect Operator’s performance of the Services; the entire
control and direction of the Services shail be and remain in Operaior, subject only to Operator’s
performance of the obligations of this Agreement in compliance with all laws and reguiations
governing the opcration of the Location and the Services provided at the Location. It is
expressly understood and agreed that it is not the purpose or intention of this Agreement to create
between the parties hereto, nor shall the same be construed as creating, nor shall Owner or
Operator ever assert that this Agreement creates or created the relation of employer and
employee. co-employer or joint employer, any type of partnership relationship, a franchise
relationship under the Federal Petrolenm Marketing Practices Act or any state franchise Iaws, or
any joint venture. Neither Operator nor any person performing any duties or engaged in any
work pursuant to this Agreement for or on behaif of Operator is authorized to impose on Owner
any obligations or Hability whatsoever except as expressly provided herein.

4. COMPENSATION TO OPERATOR,

In consideration of Operator performing the Services and the other mutual covenants set
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/100ths Dollars
($10,000.00) per month (the “Fee¢™), and Owner then shall be entitied to alt Net Profits (below
defined} generated at the Location during each month of the term of this Agreement. The Fee
and Net Profits payment shall be payable as set forth below.

Operator shall have fifty (50} days from the end of each month to tender the Net Profits
to Owner and provide Owner with an accounting of the subject month’s Net Profits, Based
thereon, commencing on July 20, 2013, and continuing no later than the twenticth (20™) day of
each month thereafter as necessary depending on the length of the term of this Agreement,
Operator shall tender to Owner the subject month's Net Profits aftributable to the Location,
minus the Fee, which such Fee shall be retained by Operator. In the event that the Net Profiis for
any given month are negative or otherwise not sufficient to pay the Fee, Owner shall not be
entitled to any payment and shall instead pay to Operator the amount of the negative Net Profits
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demand
therefore. As used herein, the termy Net Profits shali mean the gross receipts collected hy
Operator in operating the Location in any given month, minus any and al! expenses incurred by
Operator in operating the Location during such month including, but not fimited to, the cost of all
insurance required to be carried by Operator as well as the actual cost to Operator of alf
inventory soid during such month {regardless of whether Operator purchased such inventory
during the suhject month, or any previous month). Fach payment of Net Profits to Owner
nereunder (or alternatively, demand by Operator for payment of the Fee and/or negative Net
Profits} shall be accompanied by documentation, certified by an officer of Operator to be
accurate, supporting Operator’s calculation of Net Profits for the subject month.

TOS(RH-ODT /76T 1095_2 o
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16.  CONFLICTING PROVISIONS.

A.App.87

Except as otherwise expressly provided herein, Operator’s use and occupancy of the
Location shall be on the terms and provisions as set forth in the Lease. In the event of a conflict
between the terms and provisions set forth in the Lease and the terms and provisions set forth in
this Agreement, the terms and provisions of this Agreement shall control.

IN WITNESS WHEREOF, Owner and Operator have executed this Agreement as of the

Effective Date.
“OPERATOR”

BERRY-HINCKLEY INDUSTRIES,
a Nevada corporation

-

By:

Name: c%w%; &/"”W

“OWNER”

OVERLAND DEVELOPMENT
CORPORATION INC., D/B/A LIW
ENTERPRISES, INC,, a

AP LS PEELS W corporation

/
Title: \ ﬁ ﬁf ﬁjm/ﬁ

105000-001/76T5095_2.doc

Name: £ P LR Copip bl &0

Title: /25 xcde £

Trustee, THE WILLARD FAMILY TRUST
DATED NOVEMBER 14, 1987
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease™) is made as of December ___, 2005 by and
between IEDWARD C, WOOLEY and JUDITH A. WOOLEY], a -
{"Lessor™), whose address is ,and BERRY-
HINCKLEY INDUSTRIES, a Nevada corporation {"Lessee™), whose address is 425 Maestro
Drve, Reno, NV BYSE]

In comsideration of the mutual covenants and agreements herein contained, Lessor and
Lesses hereby covenant ané agree as follows:

1. Certain Defined Terms. Capitalized terms not defined herein shall have the
meanings set forih in Exhibit A hereto.

2, Leage of Property; Use; Possession, Tnt consideration of the Rentals and other
Monetary Obligations to be paid by Lessee and of the other terms, covenants and conditions on
Lessee™s part to be kept and porformed, Lessor hereby leases to Lessec, and Lessee hereby takes
and lezses, the Property {as such term is defined in Exhibit A avtached hereto and which Property
is located af the address set forth in Exhibit B attached hereto and sitnated on the real property
tegally described in Exhibit B attached hereto), sabicet to the Permitted Encumbrances, all Legal
Requirements (including any existing violation thereof), and the condition of the Property as of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein
shall not be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Propenty shall be used solely for the operation of &
Permitted Facility, and eelated purposes such as ingress, egress and parking,

To the maximum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is,” in
its current condition, with no representations, warranties or €ovenants, express or implied, on the
part of the Lessor with respect to condition of the same or the suitability of the Property for
Lesgee's intended use.

3. Lease Term; Extension. The initial term of this Lease {"“Initial Term™) shail
commence May 1, 2006 ("Effective Date™) and shail expire gt midnight on April 30, 2006
{"Exphration Date"}, unless terminated sooner as provided in this Lease and as may he extended
as provided herein. The time period during which this Lease shall actually be in effect, including
any Extension Term, is referred to herein as the “Legse Term.” Lessee shall have the right and
option (each, an "Extension Option"} to extend the Initial Term for two (2} additional successive
periods of five {3) years each (each, an "Extension Term”}, pursuant to the terms and conditions
of this Lease then in effect, Lessce may only exercise the Extension Options by giving written
notice thereof to Lessor of its election to do so first, no later than twe hundred forty {240} days
prior to the Expiration Date and two undred forty {2403 days prior to the immediately preceding
Extension Term, as the cuse may be. If written notice of the exercise of any Extension Option is
not received by Lessor by the appliceble dates described #hove, then this Lease shal] terminate
0;:{ the last day of the Initial Term or, if applicable, the last day of the Extension Term then in
elfect,

Sampmby Lease
£ A0NS
ORI GUERICS 47T

EXHIBIT 6 - PAGE 1 OF 35

A.App.89

A.App.89



A.App.90

4. Rental and Other Monetary Obligations.

A Base Morthly Rentai. During the Inital Term, onor hefore the first day of
each catendar month, Lesses shall pay in advance the Base Monthly Rental; provided,
however, it the Effective Date is a date other than the first day of the month, Lesses shall
pay to Lessor {or any other party designated by Lessory on the Effective Datic* the Base
Mounthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the
rmmerator of which is the number of days remaining in the month {inciuding the
Effective Date} for which Rental is being paid, and the denominator of which is the tof;a]
number of days & such month. Duning the Extension Terms, iTany, Les‘aee s,haaﬁ pay the
Rental {inciuding the Base Monthly Rental) in the maunper set forth in tis ;&aggggﬁ:
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all it
obligations under this Ledse at its sole cost and expense and shall pay i Rm?ai and any
other Monetary Obligation due hercunder when due and payable, without notice or
demand,

B. Adiustments. On the first Adjustment Date aod on each Adjustment Datc
theresfter, the Base Annual Rentai shall increase by an amount equal (o the Rent
Adjustment. The "Rent Adjustment” shall be an amount equai to two percent {2%%) of the
Hase Annual Rentz] in effect immediately prior to the applicable Adjustment Date. The
Adjusiment Date shall be on the annual aniversary of the Effective Date.

. Additional Rental, [ essee shall pay and discharge, as additional rental
(“Additional Rental®), all sums of money required to be paid by Lessee under this Lease
which are sot specifically roferred 1o as Base Annual Rental or Base Monthly Rental.
L.essee shall pay and discharge any Additional Rental when the same shali become due,
provided that amounts which are billed {0 Lessor or any third party, but not {o Lessee,
ghall be paid within five (5] days afier Lessor’s demand for payment thereof or, 18 Jater,
when the same are due. In no event shall Lessee be required to pay to Lessor any item of
Additional Rental that Lessee is oblipated 1o pay and hes paid to any third party pursuant
to any provision of this Lease.

o Paymeny of Renral and Other Monetary Obiigations.  All Bental and other
Monetary Obligations which Lessee is required to pay hereunder shall be the
unconditional obligation of Lessee and shali be payabie in full when due without any
sctoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forlh
herein, All psyments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall be remitied 1o Lessor at Lessor’s address set Torth in the first
paragraph of this Lease or such other address as Lessor may destgnate pursuant to
Section 24 hereofl

E. Late Payment Charge. Lesses acknowledges that late payment by Lesses
1o Lessor of Rental will cause Lessor to incur costs not confemplated by this Lease, the
exact amoant of such costs being extrernely difficul and impracticabla to fix in advance,
Such costs include, without limitstion, processing gnd ancounting charpes, and jafe
¢harges that may be imposed on Lessor by the terms of any encumbrance and note
secured by any encumbrance covering the Property.  Therclore, if any payment which is
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required 10 e made by Lessee to Lessor pursuant to the terms of this Lease) is made more
than ten {10) days after the due dafe thereof, then Lessee sh_ali pay to Lessor, as a late
payiment charge, Sve percent {3%}) of the amount of the delinguent paymcn;. |
Additionally, if sny paymaent which is required to be made by Lessee pursuant (o the
terms of this Lease is made more than ten {101 dayy after the due date thersof, sach
payment shali bear interest at the Default Rate until recei‘.wd by Lessor, The lste payment
charge and default intersst shall be paid to Lessor at the time of payment of the
delinguent amount. The late payvment charge and the defeult interest charge shafl
compensate Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parties agree that the Iate charge and the defanlt interest
charge represent a fair and reasonable estinate of the costs that Lessor will incir by
reason of [ate pavment by Lesses,

5. Gaming. Lessor hereby conditionally assigns 1o Lessec all leases, written or pral,
and alf agreements for use or cccupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements {including
subicases thereof and tenancies following attormmient} upon or covering the use or coeupancy of
the Property all of which leases, agreementy, subleases and tenancies are herein sometimes
collectively referred (o as the “Assigned Leases™; (i} the immediate and contimiing right to
collect and receive dll of the rents, income, receipts, revenues, issues and profits now due or
winch may become due or which muy now or hereafier become due from or out of the Assi gned
Leases or any part thereof, including, but not limited to, security deposits, mininvam rents,
sdditional rents, parking rents, deficiency rents and liquidated damages following defauit, any
premium payable by any tenant upon the exercise of & carcellation privilege contained in its
Lease; il proceeds payable under anv policy of insurmes covering foss of reats resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
any kind which Lessor has or hereafier may have against the tenants under the Assigned Leases
and any subtenants and other occupants of the Property; any award granted Lessor afier the date
hereof in any court proceeding mvolving any tenant in any bankruptcy, insolvency or
reorganization proceedings in any state or federal court and any and sil payments made by any
fenant in liew of rent {any and all such moneys, rights and claims identified in this paragraph are
hereln sometimes referred 1o as the “Rents” and sometimes as the “Rent™; and {iii} all of the
rights, powers and privileges of Lessor (A) o accept prepayment of more than once (1) monthiy
installment of the Rent thereunder, and {B) except with respect to the Assigned Lease, {Dto
canced, lerminate or accept the surrender of any Assigned Lease, and (11} to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Legse. The ass igrment
comtained in this Section 5 and Lessee™s interest in the Assigned Leases shall become void and of
no farther force or effect upon the expiration or early tenmination of this Lease and upon such
event, Lessor shall be the sole party with sny interest as 3 landlord or lessor in the Assigned
Leases. Furthermore, Lessee shall have no right to collect any amounts ender the Assigned
Leases upon the oceurrence and continuance of an Event of Default and all sueh amounts shall
be paid to Lessor during any such period.

&, Nevada Gaming Control Board. Lessor will follow all faws of the State of
Wevada and epoperate with WGl in making application to the Nevada Gaming Control Board as
miay be required.
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7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property
shall be performed and paid by Lessee, including but not limited to all fmpositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance
required to be maintained by Lessee pursuant to the tenms hercof and all other expenses, charges,
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lessec to pay any of such costs, charges or expenses,
Lessor sball have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Rental, Itis the intention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this
Lease, except as otherwise expressly provided herein. Any present or fiture taw to the contrary
shall not alter this agreement of the parties.

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following
{coliectively, "Taxes"): all taxes and assessments of every type or nature assessed against or
imposed upon fhe Property or Lessee during the Lease Temm, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and fnprovernents located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in lien of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, licenss, sales, use and other taxes upon the
Rental or other Monetary Obligations herennder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing.

Within thirty (30) days after each tax and assessinent payment is required by this Section
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide
Less_or with evidence reasonably satisfactory to Lessor that such payment was made ina timely
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal
pr_uceedings conducted in good faith and with due diligence, any above-described item or lien
th‘h respect thereto, including, without limitation, the arnount or validity or application, in whole
or in part, of any snch item, provided that {A) neither the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Default has occurred, (C) Lessee sball promptly provide Lessor with copies of all
fniotices received or delivered by Lessee and filings made by Lessee in connection with such
proceeding, and (D) Lessee shall indemnify and hold Lessor harmless against any loss, Cosis or
darnages arising from or related to snch contest,

. If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or
interest is imposed on such Taxes, Lessor shall bave the right to pay the same after notice to
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Lesser, in which case Lessee shall repay in full such amount to Lessor with Lessecs next Base
Monthly Rental installment together witl: interest at the Default Rate.

&, Utilities. Lessee shall contract, in its own narne, for and pay when due {and hold
Lessor free and harmiess from) all charges for the connection and ose of waler, gas, ﬁectsicityr
telephone, garbape coliection, sewer use and other utility services supplied to the Froperty during
the Lease Tenm.  All utility charges, assessments and fzes for the last vear of the Lease shall he
prorated as of the termination date of this Lease. e full or partial utility deprivation including,
but not Timited to, blackout, brownout, or rationing, nor any loss of or damage to improvements
related w disruption or failure of any wiility service shall give rise to any abaternent of Rentaly
nor give rise to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willfiul misconduct of Lessor or its agents, employees or contractors {bur
not of any other tenanis or occupants of the Property}. Lessor shall reasonably cooperate with
Lessee, but without out-of-pocket expense to Lessor, in Lessee’s efforts to restore utility seevice
to 1he Property; provided, however, that if the utility service was disrupted due to Lessor's gross
negligence or willful misconduct, then the cost of such restoration shall be bome by Lessor.

i, losurance. Throughout the Lease Term, Lessee shall maintain, #t its sole
expense, the following types and amounts of insurance:

A Insurance against loss or damage to the Property snd all buildings and
improvements thereon under an "all risk” insurance policy, which shalf include coverage
against alf risks of direct physical loss, inctuding loss by fire, lightning, and other risks
normally included in the standard 1SO special form (which shall include coverage for all
risks commonly insured for propertics similar to the Property in the Reno, Nevada areg,
including insurarice coverage for damage cansed by earthquake, flood, tomado,
windstorm and other disasters for which insurance is castomarily maintained for similar
commercial properties). Such insurance shall be in amounts sufficient 1o prevent Lessor
from becoming a co-insurer under the applicable pulicies, and in any event, after
application of deductible, in amounts not less than 100% of the fiull insurable repiacernent
cost. Buch insurance shat] contain an sgreed valuation pravision in Heu of any ce-
insurance clause, an increased cost of construction endorsement, debris removal Coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the
inprovements on the Property is being rebuilt on the Land, Lesyee shall provide such
property insurance in builder’s risk completed value form, including coverage available
un the so-called "all-risk™ non-reporting form of policy in an amount equal to 100% of
the full insurable replacerent value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties
other than Tessor, Lessor's Lender and Lessee 1y be named as insureds or loss payees
on such property insurance poficy.

B. Commercial general ability insurance, inclodin g products and completed
operation lisbility, covering Lessor smd Losses against bodily injury labikity, property
damage Hability and personal and advertising injury, Hquor liability coverage {to the
extent iquor is scld or mancfachmed o the Property), garage Hability coverage mcluding
without {imitation any Hability arising om of the ownerslip, maintenance, repair,
condifion or eperation of the Property or adjoining ways, streets, parking lows or
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sidewalks. Such insurance policy or policies shall contain 8 broad form contractual
fiability endorsement under which the insurer agrees to insure Lessee’s obligations under
Section 15 hereof to the extent insurable, and & “severability of interest” clause or
endorsement which preciudes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of not less than 32,000,000 per ovcurrence for bodily injury and property damage, and
$2.000,000 general aggregate per location, or such higher limits as Lessor muay
reasonably requive from time to time or as may be required by the Penmitted
Encumbrances, and shall be of form and substance satisfactory to Lessor.

C. Workers® compensation insurance in the statutorily randated Hmits
covering ail persons employed by Lessee on the Propesty or any persons employed by
Lessee in connection with any work done on or about any Property for which claims for
death or bodily injury could be asseried against Lessor, Lessee or the Property, together
with Employers Liability Insurance with limits of not less than £100,000 per accident or
discase and $500,000 aggrepate by discase.

D, Rental value insurance, equat to 100% of the Base Annual Rental (as
may adjusted hereunder) for a period of not Tess than twelve {12) months; which
insurance shall be carved ont of Lessec's business interruption coverage for a
separate rental vatue insurance payable to Lessor, or if rental value insarance is
inciuded in Lessee's business interruption coverape, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk”
coversge and is not fo contaln a co-insurance clause.

E. Comprebensive Boiler & Machinery Insurance against foss or damage
from expioston of any steam of pressure beilers or similar apparatus, if any, located inor
about the Property in an amount not less than the actual replacement cost of the Property.
Such insurance should be in an amount of the lesser of 25% of the 100% replacement
cost or $3,000,006.00.

Adl insurance poticies shall

{3} Provide (1} for a waiver of subrogation by the insurer as to claims
against Lessor, Lessor's Lenders and their emplovees, officers and agents, {2) that
the insurer shall not deny a claim and that such insurance cannot be unreasonably
ca_nceﬁcxf, invalidated or suspended on sccount of the conduct of Lessee, its
officers, dizectors, employees or agents, or anyone acting for Lessee or any
sublessee or other peeupant of the Property, arud {3} that any losses otherwise
payable thereunder shail be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, resuli in a
forfeiture of all or & part of such insurance pavment;

{1}  Be primary and provide that anv "other jpsmrance” slanse in the
insurance poiicy shall exclude any policies of insurance maintained by Lessor and
Enmpie Leuse &
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the iosurance policy shall not be brought into contribution with insurance
maintained by Lessor;

{(ifi}  intentionzaily omitted

{ivy Contain a standard non-contributory mortgagee clause or
endorsemertt in favor of any Lessor's Lender degignated by Lessor;

{v}  Provide that the policy of insurance shall not be terminsted,
cancelied or amended without at Jeast thirty (30} days" prior written nofice to
Lessor and fo any Lessor's Lender covered by any standard mortgagee clause or
endorsernent;

{vi} Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease fn accordance with the terms
hereof;

{vii} Be in amoants sufficient at &l imes to satisfy any coinsurance
requirements thereof,

{vizl} Except for workers” compensation insurance referred 1o in Section
10.C sbove, vame Lessor and any Lessor Affiliate requested by Lessor, as an
“additional insured” {and, with respeet to any Lessor's Lender designated by
Lessor, &5 an "additfional insured morigagee”) with respect to general Hability
insurance, and as a "pamed insured” with respect to real property and "loss payee”
with respect to all real property and rent value insurance, ag appropriate and as
their interests may appear;

{ix} Beevidenced by defivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage {or any other
form requested by Lessor) sad an Acord Form 23 for liability, workers”
compensetion and umbreils coverage {or any other form requested by Lessor);
pravided that in the event that either such form is no Jonger available, such
evidence of insurance shall be in a form reasonably satisfactory to Lessor anid any
lender designated by Lessor; such certificates of insurance shal] be delivered to
Lessor prior to the Effective Date; and

{x}  Beissued by insurance companies licensed to do business ia the
states where the Property is located and which are rated A:VIII or better by Best's
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (I} if any insurance required hereunder, or any
part thereof, shail expire, be withdrawn, become void by breach of any condition thereof by
Lesses, or become void or in jeopardy by reason of the failure or impairment of the capita] of
&Ny insurer, Lessee shall immediately obtain new or additional insurance regsanably satishtory
to Lessor and any {ender designated by Lessor; (I the foregoing minimum limits of inserance
coverape shall not limit the Hability of Lestes for Ifs acls or omissions as provided in this Lease;
Faupte Losse 7
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and (IT} Lessee shail procure policics for al} insurance for peniods of not 1?‘93 than one year and
shall provide to Lessor and any servicer or tender of Lessor r.?mtiﬁf:a%es ﬁfﬂ;nsumnce o, Upof
1essor's request, duplicate originals of insurasce policies evidencing that insurance satisfying
the requirements of this Lease is in cffect at alf imes.

Lessee shall pav s they becorne due all premiums for the ingurance required by this
Section 10, in the event that Lessec fails to comply with any of the foregoing raquirmmm of
this Secticn 10 within ten {10 days of the giving of written notice by Lessor to Lessee, Lessor
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such
‘nsurance shall be Additional Restal and shall be repaid by Lessee, together with interest thereon
4t the Defauit Rate, from the time of payment by Lessor until fully paid by Lessee immediately
upon writien demand therefor by Lessor.

Anything in this Section 10 to the confrary notwithstanding, eny msurance wi?i::h Lessee
is required to obtain pursuant to this Section 10 may be carried under a "blanket” policy or
policies covering other properties or itabi fities of Lessec provided that such "b}mket"_ pﬁitf:y or
policies that gtherwise comply with the provisions of this Seciion 10 and specify the location of
the Property.

11, Intentionally Omitted

12,  Compliance With Laws, Restrictions, Covenants, Encambrances and
Agreements. It is expressly understood and agreed that the obligafions of Lessee umder this
Section shall survive the expiration or earlier termination of this Lease for auy reason.

A Legal and Gaming Law Compliance. Lessee’s use and sccapation of the
Property, the use and occupation of the Property by any other person (ipcluding but not
limited to any subtenants and WG1) and the condidon of the Property, shall, at Lessee’s
sole oost and expense, comply with all Legal Requirements {including without fimitation
the Americans with Disabilities Act and ali Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shali promptly
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that
Lessee or aay other Persou is required to file or provide to any Governmental Anthorities
regarding the business operations conducied on o7 from the Property, inchuding but not
Himited to those described in Subsection Dijil} hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobaceo and
liquor on the Property, including any filings required to be made in connection with the
change of ownership or controi of Lessee and, within fifteen {15) days of Lessee's receipt
of written notice from Lessor of any planned or actuai change in the ownership or control
of Lessor or any planned or actual change in the ownership of the Property.

B. Acts Resulting in Increased insurance Rates. Lessce will use its
commercially ressonable efforis to prevent any act or condition fo exist on or sbout the
Property which will materially increase any insurence rate thereon, except when such acts
are required in the normal course of its business and Lessee shal] pay for such inereose.
Faessee shall comply with all orders ape directives of any insurance contpanies issuing
Hability, fire, or extended coverage insurance pursuant i Section 14 hereof, and Lessce
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shall not do, bring, or keep snything in or sbout the Property thet will cause 2
cancellation of eny insurance covering the Property.

C. Prevention of Nuisance. Lessee shall aot commit nor canse or permit fo
he pomitis=d any public or private nuisance on the Property.

¥ Envirowmental

(it Covenonts.  Alluses and operations on or of the Property.
including the use and operation of LST's on the Property, whether by Lessee o
any other Person, shail be in compliance with alt Environmental Laws and
permits issued pursuant thereto. Lessee shall keep the Property or cause e
Propeny 1o be kopt Hee and clear of &l Environmental Liens, whether due to any
act or omission of Lessee or any other Perser. Lessee hereby represents and
werrants that Lessee shall aot install and shall not permit any person io install any
asbestos containing materials ("ACM"} or materials or equipment containing
polychiorinated biphenyd {"PCBs"} in the Property, and te the extent any ACM,
PCBs or other Hazardous Materizls are on or in the Property, the same shall e
maintained, stored and vsed o accordance with all Legal Requirements.

{ity  Noufication Requirements, Lessee shall immediately notify Lessor
in writing upon Lessee oblaining acual knowledge of (1) any Releases or
Threatencd Releases in, on, ander or from the Property other than in Permitied
Amounts, or migrating towsrds any of the Property; {2} 2oy non-compliance with
ary Environmental Laws relaled in sny way fo any of the Propesty; {3} any actual
o potential Environmentsl Lies; {4} any requived or proposed Remediation of
environmental conditions relating to any of e Property required by applicabic
Goverpmrents] Authorifies; and {3) any written or oral notice or other
communication which Lessee becomes aware Fom any source whatsoever
(including but not limited to s Governmental Authority} relating in any way to
Hazardous Materials, Regulated Substances or USTs, or Remediation theres? at or
o the Property, other than in Permitted Amounts, possibie liability of any Person
relating to the Property pursuant 1o any Environmentsl Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in

this Subsection D

(i} Reports and Investigations. Lessee shail promptly supply Lessor
with copies of al reports of any testing of the Property conducted by or ot the
request of Lessor or any Governments! Avthorities and alf submissions by Lessee
e any Governmental Authority conceming environmental matters, the USTs, or
Hazardous Materials. Lessee shail furnish to Lessor certificates of enroliment
sssued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than Octuber 30 of cach year, and gasoline storage
tank permiss issued by the Department of Afr (inality Managencat of the County
1 whick the Property 1s located with respect to each UST on the Property no later
than May 3 ol each year, end such other certificates or penmits as may be issued
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or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of cach UST on the Property with ali appiicablc
Legal Requirements. Additionaily, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (a3 hereafter defined) may
have occurred or be oceurring at the Property, Leases agrees to perform, at
Lessed’s sole expense, an enviroumental assessment of the Propeny, including
soil borings, o confirm whether such Contarination is occurring. Additionally,
ut least ninely {90} days prior o the expiration of the Lease Term, Lessee agrees
to perform an environmental assessment of the Property in order to define the
nature and extent of Contamination, if any.

{iv} JIndemnification. Lessec shall indenmify, defend, protect and hold
each of the Indemmnified Parties free and harmless from and against any and sli
Losses, arising from or caused in whole or in part, direcily or indirectly, by any of
the following, unicss arising from or caused by the gross negligence or wiltful
misconduct of the Indemnified Party requesting indemnification: {a) the use,
storage, transportation, disposal, release, discharge or generation of Hazardous
Materials to, i, on, under or about the Property {whether occurring before or after
the dats hercof) {any of the forepoing in violation of Legal Requircroents is
“Contamination"), including diminution in value of the Property; and {4) the cost
of any required or necessary repair, remediation, cleanup or detoxification and the
preparation of any closure or other required plans or reports, whether such action
is raquired or necessary prior to or following transier of title to the Property {such
acts are sometimes referred to herein as "Cormrective Action"™}, and {¢) Lessee’s
fatfure to comply with any Legal Requirements. Lessee’s obligations to perform
Corregtion Action shall include, withoot Himitafion, and whether foreseeable or
unforeseeable, all cost of any investigation (including consuliants and attorneys
fees and testing) required or necessary repair, remediation, restoration clean up,
detoxification or decontamination of the Property and the preparation and
unplementation of any closure, remedial action or other required plans in
comnection therewith, and shall survive the expiration or earlier termination of the
Term of this Lease, This agrecment to indemnify, defend, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or liabilities Lessce may have to Lessor or the Indemnified Parties, if
any, at common law under ail statutes and ordinances or otherwise and survive the
teanination of the Lease,

In the event that Lessce is reguired fo perform Corrective Action to
address any Contamination, Lesses shali perform such activities in a diligent
manner. 1o the event that Lessee has not compieted its Corrective Action (if
necessary}, as required berein, by the expiration of the Lease Term, Lessor shall
grant $essee, and its consultants, contractors and agents a revocable license, # no
cost to Lessee except as set forth in the succeoding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term o conduct
Corregtive Action and to place and remove oll necessary equipment and
improvements on the Property sufficient to salisfy the requirements of all
Governnental Authorities regurding the Confamination. If such post-expiration
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Corrective Action will unreasonably interfere with a reasonably foreseeable
intended commercial use of the Property {i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial uses at reasonable rmarket rents}, ih;e

1 esse Term shall be extended until sixty {60) days after the Comective Action has
teen performed such that post-expiration Corrective Action by Lessee no longer
unreasonghly interfores with a reasonsbly foreseesbie commercial use of the
Property, and Lessoc agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action, _

E. Futentionally Omitted..

F. Dealer Reguirements. In addition to the requirements set forth in this
Lease, Lessee, In its use, oocupancy and mizintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and o Lessor obtaining from Dealer
information which Dealer receives relating to Lessee’s operation of its business on the
Proparty.

3. WGE Agreements. Lessee represents that the WG Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
WG] has such approval rights under the WGI Agreement.

1. Winner's Corner. Lessce shall at all times operate the pas station and
convenience store on the Property under the irade name “Wirmer's Comer” andfor under &
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oif, or the such).

13, Maintenance; Repairs and Reconstraction. Lessee shall, at its sole cost and
expense, be responsible for keeping sll of the buildings, structures, improvements and sipng
ergcted op the Property in good and substantial order, condition, and repair, including but got
Hmited to replacement, maintenanee and repair of all structural or load-bearing elements, roof,
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems,
any building security and monitoring system, windows, walls, doors, clectrical and other wility
Systemns and equipment, mechanical egnipment, plumbing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walloways, driveways and parking areas, and adjacent public
sidewalks; rernoval of snow and ice from the Propenty and adjacent public sidewalks, removal of
trash, maintenance of utility lines snd exterior lighting and signage on Property, and any
msintenance, repairs or replecements {or fecs or reserves therefor) as may be required by any
Permitted Encumbrances. All such replacements, muintenance and repair shai keep the Property
in good repair and in & clean, safe, and sanitary condition and in compliance with all Legal
Requirements and inswrance regulations. Lessee must make al repairs, corrections,
reptaccmc:nts, fmprovements or alterations negessitated by age, Losses’s use, or natural elements
or 88 required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly
waives the benefit of any statute now or hereinafier in effect whichk would otherwise afford
e H

U GADOUE ¢TT 4lw

EXHIBIT 6 - PAGE 11 OF 35
A.App.99



A.App.100

Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or
1o terminate this Lease because of Lessor’s failure w keep the Propenty in good order, condition
or tepair, or which would otherwise require Lessor to make repairs, comections, improvements,
replacements or alterations. If the buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, thes Lessee shall, upon the written demand of
a Governmental Authority or the written demand of & party to or beneficiary of any Permitied
Encumbrance, vepair, restore, relocate andfor rebuild the same in sccordance with Legal
Requirements {including eny special or conditional use permits or other variances granted
specifically for the Property} end the Permitted Encumbrances.

[essee shall, af its sole cust and expense, be responsible to repair or reconstruct damage
or destrosfion 1 any buildings, structures or improvements erected on the Property from acts of
Ciod vr any other catastrophes or canses. Any such repairs or reconstruction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shali remain in full foroe and effect,
provided, however, that Lesses shail have the right to replace the improverments with different
structures so long as (2} the value of the Property with such different structures is no less than the
value of the Property immediatcly prior to the date of casualty and the different square footage of
the new buildings is no less thar the buildings existing as of the date hereof, and (b} the new
structure can be built and oceupied in compliance with Legal Requirements (including any
specisl or ponditional use permits or other variances granfed specifically for the Properly) and
the Permitied Encurnbrances. Such repair, restoration, relocation and rebuilding (all of which me
herein called a “repair™) shall be commenced within a reasonable time however no more than
thirty (303 days after the fater of (¥} the date that such damage or destruction pocurred, (i) the
date that all permits and cther approvals necessary to authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (3if) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been
made available 16 Lessce as set forth herein; thereafter, the repair shall be diligently pursued to
compietion. Lessee shall give Lessor at Teast fifteen (15) days wriiten notice prior to
commencing the repair to permit the Lessor to post appropriate notices of non-responsibitity, and
all such repair work shali be subject 1o the provisions of Section 14 hereof related to alterations
improvements and additions o the Property. ,

_ The procesds of any insurance maintained under Section 10 hereof shall be made
availuble to Lessee for payment of costs and expense of repair,

B4, Waste; Alterations and Improvements; Trade Fixtares and Equipment.
Lessee shall not commit actus of constructive waste upon the Property. During the Lease
‘Ferm, Lessee may construct any additions or improvements to the Property and make such
structural or nop-structural alterations to the Property as are reasonably necessary or desirgble for
Lessee's use of the Property for a Permiticd Facility, All improvements, alterations, or additions
shall be constructed by Lessee at Lessce’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or aiterations to the Property, Lessee shall give
Lessor at icast ﬁﬁttm’ {15} days written notice to atlow Lessor to post appropriate notices pf nan-
responsibility. Notwithstanding anything hersin to Hic wontrary, without Lessor’s prior written
consent, Lessee shall not make any alterations that will decresse the vaive or function of the
improvements located on the Property.
Sumygsle Loase i2
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Lessee’s right to make any alterations, improvements and additions shall be deemed N
cenditioned upon Lessee poguiring a permit 0 &o so from approprate Governmental Authorities,
the farnisking of a copy thereof to Lessor prior t6 the commencement of the jwork and the
compiiance by Lessee of all conditions of said permit in 2 prompt and expeditions manger. Alk
ziterations, Improvements or other construction by Lessee shall be in compliance w‘mth alf Legal
Requirements, and all alterations and improvements shail be done and performed in good and
workmanlike manner, using new and first quality materials. Al costs of any such improvements
shall be paid by Lessece.

Upon completion of any such work, Lessee shall submit 1o Lessor as-built plans of any
structural, mechanical or interior uslity improvensents and ajterations made, a swom
epastruction statoment, lien waivers from ali persons or entities providing materials, services or
equipment for the work completed and, if availsble, as endorsement to Lessor’s policy of title
insnrance or other evidence from a title company confirming the absence of any Hens ar other
matters of record related to the work performed. -

Usnless expressly released by Lessor in writing, all improvements or alterations shall be
and remein, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not attached to the Property,
Notwithstanding anything herein 16 the contrary, all plumbing, electrical, HVAC equipment,
doors, ceiling and floor tiies, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this [ ease.

During the Lease Term, Lessee shall have the right to locate in the Property such personal
property, finniture, {rade fixtures, and equipment (hereafler referred to as "Fixtures and
Equipment™) a5 shall be considered by Lessee to he appropriate or necessary to Lessee's use and
occupaney of the Property.

All Fixtures and Equipment shal] be provided by Lesses at Lessee’s own cost and
expense. Buring the ierm of this Lease, Lessee hay remeve any Fixtures and Equipment
instalfed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property
of Lessee. Lessee shal] perform {and pay all costs associated with) any and all restoration
neeessitated by the remeval of Lessee™s Fixtures and Equipment, including but not limited 1o
daraage resulting from removal of any of Lessee's signs in or about the Pro perty.

o Lw:{?e shall keep the Property free and clear of all mechanic's, materialmen or simijar
?ims, inchiading, but not Himited (o, those resuliing from the construction of alteraiions,
improvernents, additions, wade fixnwes, and equipment performed by or for Lessce.

Lesseo shall have the right to contest the correctness ot validity of any sueh Hen if,
Lessce first procures and records a lien refease bond issued by & corporation authorized to issue
surely bonds in the state in which the Propesty aze located in an amovnt requited by Legal
Requirements to remaove such Hen. The bond or its equivaient shall mest all applicable
reguirements of the state in which the Property are located. n the event that any lien does so
fs!”tach., and is not released within thirty {34} days after wrkish netiee 1o Leagee the:rcof, Lessor, In
i snle discretion, Y68y pay and discharge the seme and relieve the Pro perty therefrom, and *
Lessee agrees to repay and reimburse Lessor as Addirional Rental upon demand for the amount
S.?mpi: fotse i3
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so paid by Lessor. On fina} determination of the lien or claim of lien Lessee wilf immediately
pay any judgment rendered, and ait costs and charges, and shall cause the lien to be releasod or
satisfed. In addition, Lessor may require Lesses to pay Lessor's reasonabie attorneys’ fees and
costs in participating in such action if Lessor shall decide it is n its best interest ta do so.

15,  Indemnification. Lessee agrees to use and oocupy the Property at its own risk
and hereby releases Lessor and Lessor's agents and employees from all claims for any damuge o
injusy to the full extent permitted by law. Lessce agrees that Lessor shall not be responsible or
lisble to Lessee or Lessee™s employees, agents, customers or invitees for bodily injury, personal
injury or property damage occastoned by the acts or omissions of any other lessse or such
lessen’s employses, agents, contractors, customers or invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lossee shall indenmify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incurred or resuiting from Lessee's use and occupancy of the Property, whether relating to is
original design or construction, latent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to
perform, any lerm or provision of this Lease by Lessee, its officers, employees, agenis or other
Persons. It is expressly understood and agreed that Lessee’s obligations unider this Section shall
survive the expiration or carlier termination of this Lease for eny reason.

16, Quict Enjoyment. 8¢ long as Lesser shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor's
rights herein, the right to the peaceful and guiet ocoupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WGt Agreement and any use of ocoupancy agreements,
leases or licenses now affecting the Property or hereinafier made by Lessec.

17.  Imspection; Right of Entry. Lessor and its suthorized representatives ghall have
the right, at all reasonable times and upon giving reasoneble prior sotice (except n the event of
28 emergency, i which ¢ase no prior notice shall be required), to enter the Property or any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed
under the provisivs of this Lease or by law; to show the Property to prospective brokers, 2 gents
buyers, or persons interested in an exchange, at any time; and to show the Property 1o '
prospective temants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place upon the Property any "to let” or “for lease” signs
at any Hme within two hundred forty (240} days prior to the expiration of this Lease. Lessee
hereby waives any claim for damages for any injury or inconvenience fo or interference with
Lz:ssw,e"s business, any loss of occupancy or guist enjoyment of the Property and any other {oss
occasioned by such entry, bat, subject to Section 37, exclading damages arising as a result of the
negligence or infentional misconduct of Lessor. |

13.  Condemnation and Casualty,

e Damage er Destruction to the Property: No Abatemeni of Rent. I e
Property is damaged or destroyed g3 g result of fire of sther casualty Lessce shall
peumpily restore the Property pursuant to the teoms of Sectiog 13 hereof.
Notwithstanding the partial or total desiruction of the Property and any part thereof, and
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nobwithstanding whether the casualty is insured or not, there shall be no abatement of
Rentals or of any other obligation of Lessee hereunder tncluding, without limitation,
payment of operating expenses, insurance prermivms snd Taxes, by reason of such
damage or destruction unless the Lease is terminated by virtue of another provision of
this Lease.

B. Cprion to Terminare. 1 the Property is damaged or destroyed during the
fast one (1} year of the Lease Term to the extent that the Property is untenable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving written
notice to Lessor of such election within thirty (303 davs following the date of such firc or
other casualty, in which case, all insurance proceeds related to the Property (other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if
required ¥y Lessor’s Lender, to such ender.

. Termination Upon Taking. T as a consequence of a Taking, (i) any part of
the convenience stors building on the Property; or {ii} twenty-five percent (25 %) or more
of the parking arez at the Property shall be taken and Lessce determines in its reasonable
discretion that such Taking will have a1 material adverse impact on the abifity of Lessee 1o
conduct its normal business operations frow the Property, then, within thinty (30) days
after the date on which Lesses recefves written notice of such Taking, Lesses may
terminate this Lease by writien notice to Lessor which termination shall be effective as of
the date the condemning authority takes actual possession of the portion of the Property
that is subject tc the Taking. If Lessce terminates this Lease, Lessor shall prompily
refund to Lesses all uneamed Annual Base Rental and other amounts paid in advance by
Lessee,

D. Obligation to Restore, If a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition
similer in physical appearance to that which existed immediately prior to the Taking o
the extent possible such that Lessee can conduct its normal business operations, Lessee
shall commence such restoration withio ninety {90} days after the occurrence of the
taking and shall compiete such restoration within six {6) months after the occurrence of
the taking, :

] E. Condemnation Award. Any condemnation award payable during the term
of ﬁns Lease shali belong to and be paid 10 Lessor, including but not limited 1 awards
payable with respect o damage to either the fee or leaschold estates, except that Lesyee
shall receive from the award the following:

i If Lesser exercises its rights to terminate ihis Lease, the partion of
the award, if sny, atributable to Lessee’s Equipment or Fixtures that are taken in
the 'Taking and the unamortized cost of any lcasehold improvements made 1o the
Property by Lessee sfier the date hereof that are taken in the Taking.

if. ) The pﬁﬁi}:m of the award, if any, atribyighle to severmes dumages
for the repair or regtoration of the Property (herein called "repair™), but only if
Lessee does not exercise Lessee’s right to terminate the Lease and further
St Laass 15
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provided, that such damages shall be deposited and disbursed in amrﬁmcs with
the provisions bereof refated to the handling of insurance proceeds thgt are
applied 10 & repair of the Property and Lessee shail }:m’)mpﬁy comnmence and
diligently complete the repair so that upon completion the Property will have a
character and commercial value as nearly as possible equal to the vai.:xe; ofthe
Property immediately prior to the taking, and further provided that, in the eveat
such damages are insufficient to cover the cost of repair, then any amounts
required over the amount thereof that arc required to complete smd repair shell be
promptly deposited with the dishursing entity by Lesser in advance of
commencing the repair.

HIN Additionaily, if this Lease is terminated as a result of any such
taking, Lessee shall be permitted to recover its relocation expenses and the going
concem value of Lessee's business from the condemning authority (but not from
{essor or the portion of the award otherwise payable to Lessor) as provided by
faw,

1%, Intentionaily Deleted.
20.  Default, Conditional Limitations, Remedics and Measure of Damages.

A, Event of Defauli, Bach of the following shall be an event of default by
Lessee under this Lease {each, an "Event of Default™):

{i} 1f any Rental or other Monetary Obligation due under this Lease is
not paid within five {3} Business Days of notice it is past due, provided, however,
that if within the frst tweive {12} months of the Lease Term, Lossor bas given
two (2) such notices o Lessee, then a default shall be deemed 1o have occurred
when such failure has continued for three (3) business days after the same is dug,
without notce thereof by Lessor 1o Lessee; and Surther, provided, bowever, that
after the first twelve {12) monihs of the Leass Term, if Lessor has given such
notice to Lessee within the preceding twelve {12) months, then a default shall be
deemed to have accurred when such faflure has continued for three (3} Business
Days atier the same is due, without notice thereof by Lessor 1o Lessee;

{ii}  if thereis an Insolvency Bvent;

fili}  if Lessee fails to observe or perform muy of the other covenants,
copditions or obligatons of Lessee in this Lease; provided, however, if any such
failure does not iovelve the paymeat of any Monetary Obligation, dees not place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its rcasonable discretion, then such failure shall not constitute an Fvent of
Diefaull hereunder, unless otherwise expressly provided herein, unless and antii
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall
heve elapsed, during which period Lessew may correct or eure such failure, upon
futhure of which an Event of Defauit shail be deemed 1o have necurred herennder
without firther notice or demand of any kind being required. 11 such failure
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cannot reasonably be cured within such thirty {30) day period, as determined by
Lessor in its reasonable disaretion, and Lesses is diligently pursuing a cure of
such failure, then Lessee shall have a reasomzble period to cure such fathure
beyond such thirty (30) day period. If Lessee shall fail to correct or cure such
faiture within such period and said period is not extended by the parties, an Event
of Default shall be deemed to have secwmed hereunder withowt further netice or
demand of any kind being required;

{iv} il Lessee shall be liguidated or dissolved or shall begin
procecdings towards its Hquidation or dissolution; or

B, Remedies. Upon the cecurrence of an Event of Default, with or without
notice or demand, except 25 otherwise expressly provided herein or such other nofice as
may be required by statute and cannot be waived by Lesses, Lessor shall be entitled Yo
exercise, at Its option, conewrrendy, successively, or in any combination, af] remedies
aveilable at law or o equity, inchuding without limitation, eny one or mote of the
following;:

(i} To tarminate this Lease, whereupon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee's liability, shall be
terminated. Upon such termination, Lessor shall be entitied to recover liquidated
damages equal 1o the tolal of (fy the cost of recovering possession of the Property;
{if} the unpaid Renla! earned at the time of termination, plus Interest at the Defauit
Rate thereon; (iii} late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present value of the halance of the Base Annual Rental for the
remainder of the Lease Term using a discount rate of four percent {49%), less the
present value of the reasonsble rental value of the Property for the balance of the
Term remaining after a one-year period following repossession using a discount
rate of Tour percent (4%, (v} costs of operating the Property until refet and the
reasonable costs of performing any obligations of Lessee under this Lease 1o be
performed upon termination or expiration of this Lease {including but not Himited
to the Lessee's obligations under Segtions 12.D ang 27 hereof); and {vi) any other
sum of money and damages reasonably necessary to compensate Lessor o the
detriment caused by Lessee’s defaute

(i}  To the extent not prohibited by applicable law, to reenter and take
possession of the Property {or any part thereof) without being deemed guilty in
any manner of trespass or becoming Hable for any loss or damage resulting
therefrom, without resort 10 legal or judicial process, procedure or action. No
potice from Lessor hereunder or under a forcible entry and detainer statute or
similar law shall constitute an efection by Lessor to terminate this Lesse unless
such notice specifically so states. 1f Lessee shall, after default, voluntarily give up
possession of the Property to Lessor. deliver to Lessor or its agents the keys to the
Property, or both, such actions shall be deemed e be in compliance with Lessor's
rights and the acceptance therenf hy Lessor or its agemte shalf not be deemed to
constitute a fermination of the Lease, Lessor reserves the ri ght following any
reentry and/or reletting to excreise its right to terminate this Lease by giving
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Lessee writien notice thereof, in which event this Leasg will terminate, and Lessor
may recover Hoquidated damages as set forth in Subsection {i} above.

i} To bring an action ggainst Lessee for any damages sustained by
Lessor or any equitable relief available to Lessor.

{(i¥}  To relet the Property or any part thereof for such term or terms
{including a term which extends beyond the original Lease Term), at such rentals
and upon such other terms as Lessor, in its sole discretion, may determine, with
all proceeds received from such retetting being spplied to the Rental and other
Monetary Obligations due from Lessee in such order as Lessor may, in it sole
diseretion, determine, which other Monetary Obligations include, without
limitation, all commerciaily reasonable repossession costs, brokerage
commissions, attorneys’ fees and expenses and repair costs. Lessor reserves the
right following any reentry and/or reletting to exercise jts right to terminate this
Lease by giving Lessee writien niotice thereof, in which event this Lease will
terminate as specified in said potice.

{¥)  Torecover flom Lussce all Costs paid or Incurred by Lessorasa
result of such breach, regardiess of whether or not legal proceedings are achmily
commenced.

{vi}  To immediately or af any time thereafler, snd with or without
notice, at Lessor®s sole option but without any obligation to do so, correct such
breach or default and charge Lesses aft Costs imcurred by Lessor therein. Any
surn or surns so paid by Lessor, together with interest at the Defasit Rate, shali be
deemed to be Additional Rental hereunder and shall be immediatety due from
Lessee to Lessor. Any such acts by Lessor in correcting Lesses’s breaches or
defauits bereunder shall not be deemed to cure said bresches or defauits or
constitule any waiver of Lessor's right to exercise any or all remedies set forth
hercin.

{vii} To immediately or at any tim¢ thereafter, and with or without

natice, except as required herein, set off any money of Lessee held by Lessor
under this Lease.

{viil) To seck any equitable relief available 1o Lessor, incloding, without
limitation, the right of specific performance.

All powvers and remedies given by this Seciion 1o Lessor, subject to applicable

Law, shall be cumulative and not exclusive of one another or of any other right ot remedy
or of any other powers and remedics available w Lessor under this Lease, by judicial
proceedings or otherwise, 0 enforce the performance or observance of the covenants and
agresments of Lessee contsined in this Lease, and no delay or omission of Lessor to
exercise any right or power accruing upon the covurrence of iny Event of Default shafl
Impair any othei ur subsequent Event of Diefault or impair any rights or remedies
consequent thercto. Every power and remedy given by this Section or by Law to Lessor
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may be exercised from time to time, and as often as may ?m_;ie:emnfi expedient, by Lessor,
subject at all times to Lessor's right in its sole judgment to discontinue any work
commenced by Lessor or change any course of action undertaken by Lessor,

C.  Default by Lessor, Lessor shall be in defauit under this Lease if Lessor
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if
the failure to perform the obligation iz ot cured within thirty (30) days after notice of the
defasit has been given by Lessee to Lessor. {fthe defaslt cannot reasonably be cured
within thirty ¢30) days, then Lessor sheli not be in defanlt if Lessor commences to cure
the defiult within the thirty (30} day period and diligently and in good faith continues to
cure {he default Siereafier,

f essee, at any timme after expiration of the core period provided above and 2
subsequent written notics to Lessor, may cure the delaolt at Lessor™s cost. 1 Lesses at
any time, as a result of Lessor's default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lessee at the tme the swm is paid, and if paid af a Jater date shall bear interest at the rate
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lesges pursuant o this
Section i3 may be deducted or offset against Lessec’s Base Monthly Rental,

21, Mortgage, Subordination and Attormment. Lessor’s interest in this Lease
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the
Property by or resulting from any aci of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor. Notwithstanding the termus of or the partics to the WG}
Agreement and any other agreements pursuard to which Persons other than Lessee have the right
Lo accupy any portion of the Property, such agreements shall, gs between Lessor and Lessee, be
treated as an instrument subordinate (o Lessor's interest in the Property and this Lease. Lessee
shall keep the Property free from any Hens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY (HVEN THAT LESSEE B ROT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE'S { FASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at afl times shall automatically be subordinste to the lien of axry and ail Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in defanlt hesreunder. Lessee covenants and agrees to execute and deliver, upon
demand, such further instraments which are acceptable to Lessee, subordinating this Lease 1o the
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument are mmﬁ&rciaﬁ}«
reasongble. The Lessee scknowledges that the terms and provisions of the Instrument sttached
hereto as Exhibit C are commercially reasonable. '

IF any Lossor's Lender, martgages, receiver or sther secured party clects to have this
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences
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such clection by notice given to Lessee, then tliis Lease and the interest of Lessee hereunder shali
be deemed superior to any such Deed of Trust, whether this Lease was sxecuted before or after
such Deed of Trust and in that event such mOrgagTe, receiver or other sceured party shail have
the same rights with respect to this Leasc 15 if it had been excouted and delivered prior to the‘
execution and delivery of such Deed of Trust aad had been assigned to such mortgages, recever
or other secured party.

In the event any purchaser or sssignee of any mOrgages or deed of trust holder ata
foreclosure safe acquires titla to the Froperty, or in the event that a0y MOrgaZee oF any assighes
wiherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attom fo
mongagee or deed of trust holder or such purchaser or assignee, as the case may be (a
weeacssor Lessor™), and recognize the Successor T.essor as lessor under this Lease, aryd, if the
Successor Lessor in its sole diseretion elects to recognize Lessee's tenancy under this Lease, this
Lease shail continue in full foree and effect a3 a direct lease betwees the Successor Lessor and
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor
under this Lease which acerue after the date that such Suceessor Lessor acquires title, The
foregoing provision shall be self-operative and effective without the execution of any further
instruments,

Lessce shall give written notice to sy Lessor's Lender of whom Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations nader thiz Lease and give
such lender or mortgagee the same rights to which Lessor might be entited to cure such defauit
before Lessee may excrcise any remedy with respeet thereto. Upon request by Lessor, Lesses
shali suthorize Lessor to release to Lessee’s financial stalements delivered to Lessor pursuani lo
this Lense to such Lessor's Lender,

22, Estoppel Certificate and Other Documents. At uny time, and Fom time
timne, each party shafl, promptly and in no event later than ten {10) days after 2 request fom the
ather execute, acknowledge and deliver (o the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, coertifying: (A} that this Lease is in full force and
eifeet and has not been modilied (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the cortificate shall so specify the reasons therefor; (B) the
commencement and expirstion dates of the Lease Terny; {C) the date to which the Rentals have
becn paid under this Lease and the amount thereof then paysbie; (D) whether there are then any
f:xisting defaults by Lossee or Lessor in the performance of its obligations under this Lease, and
if there are any such defaults, specifying the nature and extent thereof; (E} that no notice has a
been received by the centifying party of any default under this Lease which has not been cured,
except a8 {o defaults specified in the certificate; (F) fhe capacity of the person executing such
certificate, and that such person iy duly suthorized to exceute the same on behalf of Lessee; and;
{G) and any other information reasonably requested by the requesting party. T

Lessor and Lessee further agree to reasonably negotiate execnte all reasonable
documents, including without limitation, estoppel certificates, non-distrbance certificates and
m}zer documnents requested by WGI, any Lessor’s Lender or any lender of Lessee in connggtion
with & loan to be obtained by {68507 0 LESIE0, OF it vonmection with 3 sale, assignsment, sublease
or pther disposition of the Lessor's inferest under this Lease.

Lmapiy Lease
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21, AssignmentSubletting, Lessee's interest in this Lease shf&i not, wiunwﬁ?,
invelumarity, or by operation of taw, be assigned fo any third person or entity without the prior
wrilten consent of Lessor which will not be unreasonably withhold conditioned or dejayed.

in the event of an sssignment of Lessee’s interest under this Lease 1o a thind person or
entity which has been appeoved by the Lessor, the original Lessee ghall be relieved f}'{{m any and
all further obligations under the terms of this Lease upon defivery 1o Lessor of an originslly
executed assurnption of 2l of Lessee's obligations under this Lesse by the assignee, and upon
eure of all then existing defaults of Lessee under the terms of this Lease,

Other than for the WGI Agreement and any Replacement WGT Agreement, snd any other
sgreements pursnant o which experienced and reputsbic operatots are permitted to occupy
discrest portions of the convenience store bullding located on the sife for uses that are
complementary to oF extensions of Lessee's gas station and convenience store operations (e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal copdract
units andior $TPS/Federst Express services) when such uses are not in violation of Legal
Hequirements or the Permitted Encumbrances{such other agreements are referred to herein as
"Permitted Subleases™), Lessee may nor sublease all or any part of the Property withiowt the pror
writlan consent of the Lessor, which shall oot be unreasonsbly withheld, conditioned or dedayed.
In no event will any Permined Subleases, or any other sublesses that Lessor consents to refieve
Lesses of any liabitity hereander during the period of any such sublefting.  Additionally, Lessee
shail give I essor at jeast thirty (30) days advance notice of any proposed Permitted Sublease,
which notiee shall be accompanied by & copy of the form of the Permitted Sublease

Each Permitted Sublease, and any olher sublease that Lessor may consent 1o pursas io
the foregoing paragraph shall provide that (1} the term thereof will not exceed ihe Initial Term
hiereof and any extensions of the Initial Term that are permitted hereunder; {if) the sublease and
sublenant shali be subject to and bound by all the terms and conditions of this Lease {except that
the Lesser shall continue o pey all Rental and Monetary Obligaticns herennder and 1 essee shall
coilect any rents owed by the subtenant pursuznt to the sublease}; (5ii) the sublease shall state
ihat, at Lessor's election, the subtenant will artorn to Lessor and recognize Lessor as Lessee’s
successor under the sublease for the balance of the sublease term if this Lease is surrendeved by
Lessee or terminated by reason of Lessee’s default.

4. Netices. All notces, demands, designations, certificates, reguests, offers,
consents, approvals, appointments and other insiruuenis given pursuant 1o this Lease
{zoliectively cailed “Notices™} shalt be in writing and given by zny one of the foliowing:

{(A) hand delivery, (B} express ovemight delivery service, (C) cedified o registered mail, return
receipt requesied or {3} facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, refwm receipt requested, or by overni ght delivery service, within one
Business Dy of the transmission of sech facsimile, and shall be deemad to bsve been delivered
upon {i} receipt, if hand delivered, (i} the next Bosiness Day, if delivered by a reputable EXPreSs
svermight delivery service, (ji} the third Business Day following the dav of dopuosit of such
notice with the United States Postal Sexvice, if sent by certified or registered mail, retym reneipt
requested, or {iv} transmission, if defivered by facsimile pursnant to the requirements of
Settton 24 T sbove. Notices shall be provided 1o the parties and addresses {or efectronic mai]
addresses} specified below:
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If 1o Lessee: Berry-Hinckiey Industries
Aftn: Paud A Morabito
425 Maestro Drive
Reno, NV 856511
Telephone: {775) 689-1222
Facsimiler (7753 689-1232

With & copy 10 Hodgson Russ LLP N
Altr  Sujata Yalemanchili
One M&T Plaza, Suite 2000
Buffalo, MY 14023
Telephone: (716) 848-1657
Facsimile: {710) 849-0349

if to Lessor:

With 8 copy o

or to such other address or such other person as either party may from time o time hereafter
specify to the other party in 2 notice delivered in the manner provided above,

25.  Holdover. If Lessee remains in possession of the Property after the expirstion of
the term hereof, Lessce, at Lessor's option and within Lessor’s sole discretion, may be deemed »
Lesses on 2 month-to-oronth basis and shall continue 1o pay Rentals and othier Monetsry
Obligations in the armounts berein provided, except that the Base Monthly Rental shall be
automatically increased to one umdred Gty percent {150%) of the last Base Monthly Rental
payable under this Lease,

26 Intentionatly Omitted.

27, Surrender. At the expiration of the Lease Term, Lesses may remove from the
Property all of Lessee’s Fixtures and Equipment. Lessee shall repair any damage cansed by such
removal and shall leave the Property broom ciean and in good and working condition and repair
inside and out, and comply with ali of the requirements of Section 12,1 bereof.  Lessor may, in
is sole discretion, elect to retain or dispose of i any roanner any Fixtures or Equiproeat,
personal property and vehicles o which Lessee is entitled but which Lessee does not remove
from the Property pursuani to this Jection within ten (10} days after notice, provided, however,
that upon demand, Lessec shall reimburse Lessor for ail costs incurred by Lessor in removing
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous
Sampie Lean: 32
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Materials, USTs and related equipment, focated in or sbout the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.

28.  Fmancial Statements; Compliance Certificate. Once per calendar year, and
within 120 Jays afier the end of Lessee’s fiscal year, Lessee shall furnish o Lessor apdited
fmancial statements of Lessee for the Immediately preceding fiscal vear. Lessor shall maintain
wich statements in confidence but may disclose any financial statements frrnished by Lessec 1o
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and 1o Lessor's
consultants and accountants; Lessor shadl advise such permitted recipients that the financial
satements funsshed 1o them are to be held in confidence. In no event shall Lessor knowingly

diselose Lessen's Rnancial statemierds fo connpetitons of Tesces.

24, Force Majeure. Any prevention, delay or stoppage due to strikes, fockouts, acts
of God, enemy or hostile governmental action, civil commeotion, fire or other casualty beyond the
controf of the party obligated 1o perform (each, a “Force Majcure Event™s shall excuse the
performance by such party for a period equal to amy such prevention, delay or stoppags,
expressiy exciuding, however, the obligations imposed upon Lessee with respect o Rental and
otber Manetury Obligations 0 be paid hereunder,

3. No Merper. There shail be so merger of this Lesse nor of the leaschold estate
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that
the same person, corporation, fimm o other entity may acquire or hold or own, directly or
indirectly, {A) this Lease or the leasehold vstate created by this Lease or azy interest in this
Lease or in such leasehold estate, and {B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall pecur unfess and anti} all peTSOnS,
cerporations, firms and other entities having any interest in (3) this Lease or the Teasehold estate
created by this Lease, and £ii} the fee estate in or ownership of the Property or any part thereof
sought to be merged shalf join in 2 writien instrument effecting such mierger and shall duly

31, Characterization. Lessor and Lessee acknowledge and warrant to each other that
=ach has been represented by independent counsel and has executed this Lease after being fully
advised by said counse! as to its effect and significanve, This Lease shall be mterpreted and
construed in a fair and tmpartial manner without regard 1o such factors as the party which
prepared the instrament, the relative bargaining powers of the parties or the domicile ofany
party. Whenever in this Lease any words of obligation or duty are used, suck words o
expressions shall have the same foree and effect a3 thongh made in the form of a covenan,

32, Easements. During the Lesse Term, Lessor shall not bave the right to grant
casemenis on, over, under and above the Property without the prior consent of Lessee, which
consent wiil not be unreasonably withheld, conditioned or delzyed,

3. Bankrupicy. Intentionally Omitted.
%4» 5 Atforneys” Foes. L the event of any judicial or other adversarial proceeding
copcermng this Lease, 1o the extent permitted by Law, Lessor the prevailing party shiafl be
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entitled 1o recover all of its reasonable attorneys” fees and other Costs in additiont to any other
relieF to which it may be entitled, In addition, the prevaiting party shall, upon demand, be
entitled 1o all attorneys’ fees and alf other Costs ineurred i the preparation and service of any
sotice or demand hereunder, whether or not a legal action is subsequently commenced.

15,  Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
and Lessee are execufing Lessor’s standard form memorandum of lease i1 recordable form,
jndicating the names and addresses of Lessor and Lessec, 2 description of the Property, the Lease
Term, but omitting Rentals snd such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor's request, Lessee agrees 10 execule and
acknowledge 2 termination of lease and/or quit claim deed in recordable form to be heid by
{ essor until the expiration or sooner termination of the Lease Term.

36,  INo Broker. Lessor and Lessec represent and warzent {0 each other that they have
had no conversation or negotiations with any broker conceming the leasing of the Property.
Each of Lessor and Lesses agrees to protect, indemnify, save and keep harmiess the other,
apsinst and fom all liabilities, claims, losses, Costs, damages and expenses, including aftorneys’
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty
and representation.

37. ‘Waiver of Jury Trial and Punitive, Conscquential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voiuntarily and intentionally wave theright
either may have to a trial by jury with respect 10 any and all issues presented in any action,
procecding, claim or counierciaim brought by either of the parties hereto against the other or jts
successors with respect to any matter arising out of or in connection with this Lease, the
reiationship of Lessor and Lessec, Lessee’s use or oocupency of the Property, and/or any claim
for injury or damage, Or any emergency or statatory remedy. This walver by the parties hereto of
axry right either may have to a trial by jury has been negotiated and is an essential aspect of their
bargain. Furthermore, Lessee hereby knowingly, voluntarily and infentionally waives the right it
may have to seek punitive, consequential, special and mdirect damages from Lessor, Lessor's
Lenders, and any of the Adffiliates, officers, directors, members, managers or employees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and ali issves presented
in any action, proceeding, clsim or counterclaim brought with respect 1o any matter arising out of
vr in connection with this Lease or any document contemplated herein or refated hercto, The
waiver by Lessee of any right it may have o seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essennial aspect of their bargain.

33, Miscellaneous,

Ao Time ls of the Essence. Time is of the essence with respect to each and
every provision of this Lease.

B Waiver and Amendment. No provision of this Lease shail be deemed
waived or amended exeept by & writien instrument unambiguously setiing forth the
mnatter waived or amended and signed by the party ggainst which enforeement of such
waiver or amendinent is sought. Waiver of any matter shail not be deemed a waiver of
the same or any other maiter on any future occasion. Mo aceeplance by Lessor of sn
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amount less than the Rental and other Monetary Obligations stipulated 1o be due under
this Lease shall be desmed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nof shail any endorsement or
stafernent on any check or letter accompanying any such payment be deemed a waiver of
Lessor’s right to collect any unpaid amounts or an accord and satisfaction.

C. Successors Bound, Except as otherwise specificaliy provided herein, the
terms, covenants and conditions contained in this Lease shall bind and inure 1o the benefit
of the respective heirs, successors, executors, administrators and assigns of each af the
partes hereto,

0. Captions. Captions are used (hroughout this Lease for convendence of
reference only and shall not be considered in any manner in the construction or
mterpretation hercof

E. Severability. The provisions of this Leuse shail be deemed severable, If
any part of this Lease shall be held unenforceable by any court of competent jurisdiction,
the remainder shall rematn in fuil force and effect, and such unenforceable provision shail
be reformed by such court 56 a5 to give maximum legul effect o the intention of the
pariies as expressed therein,

F. Other Dacumenis. Fach of the parties agrues to si ep such other and
further documents as may be necessary or appropriate o carry out the intentions
expressed in this Lease; provided such documents are reagsonably acceptabie to each
parties” counsel

G, Entire Agreement. This Lease and any other instruments or agrecments
referred to herein, constitute the entire agreement betweer the parties with respect to the
subject matter hereof, and there are no ather representations, wamanties or agreements
except a8 herein provided.

_H. Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of
any action or proceeding arising out of this Lease, the parties hereto expressly submit to
the jurisdiction of all feders! and state courts focated in ibe State of Nevada, Lessee

consents that it may be served with any process or paper by registeved mail or by personal
service within o1 without the State of Nevads in accordance with applicable law.
Furthermore, Lessee waives and agrees not 1o assert in any such action, suit or
;mg:ﬂeding that i is not personally subject 1o the jurisdiction of such courts, that the
a«:;n:m, suit or proceeding is brought in an meonvenient forum or that venue of the action,
suit or proceeding is improper, Nothing comsined in this Section shall Hmit or restriet
the right of Lessor to commence any proceeding in the federal or state courts tocated in
the state where each Property is located to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies availsble under this Leuge,

i Counterparts. This Lease giay he executsd in one Ut IOre cournterpart
) _  CXECH . 5
each of which shall be deemed un original. ,
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L Prohibited Persons and Transactions, Lessee and Lessor {cach a
“Representing Party™) represents to its corrent knowledge Lo the other that the
Representing Party is pot 2 person or entity, nor owas property ot interests in properiy,
which is blotked pursuant to Execotive Order 13224 signed ou September 24, 2001 and
eatitted "Biocking Property and Prohibiting Transactions with Persons Whe Commit,
Threaten fo Commit or Support Terrotisoi” or under auy rules and regulations related
thereto.

39, intemtiomnally Omiited.

40. Amendments to Accommodate Sale to Tenants In Common. At the request of
L.essor, Lesses shall execute any smendements to this Lease that Lessor deems reasonably
necessary {0 accommodate Lessor's sale of the Property 16 tenints in common (and subseguent
management of the Property by such tenants in eommon or a manager appointed by them),
provided that such amendments do not matenially and negatively impact Lessee's obligations
hersundery,

{Remainder of page intcatiopally left blank; signatures follow]
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N WITNESS WHEREQF, Lessor apd Lesgee have entered into this Lease as of the date
Hrst above writtorL

LESSOR:

EDW 3 QOLE

===

STATE OF (4 [y i )
ysa
COUNTY OF (gnde Clare.
_The foregoing instrument was admowledged before me oDz 2, 2095 3y
%_”z:&f o the K fa vy Foble of Eﬁ-ﬂa—s{ {. Wgalimy. »on behalf of the
imited Hability corapany. i dvmﬂ? A . oy

My Commission Expires:_#2r 1, 244 7
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LESSEE:

BERRY-HINCKLEY INDUSTRIES, a Nevada
carporation

By: M
Morsbite, ity Chief Exccutive Officer
Tax Mdeatification Mo, BE-0125101
Cﬂ } i‘ [ 2P f,;,
STATE OF Nii
COUNTY OF WASHZE)

The foregoing instrument was acknow!ledged before meon 1.7/ 4/ o £ by Paul
Morubito, as Chief Executive Officer of BERRY-HINCKILEY INDUSTRIES, a Nevada
corporation, on behalf of the corporation.

My Cammission Expires: -2 <~ | /071
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is made as of , 2006
by and between EDWARD WOOLEY AND JUDITH WOCLEY, individuals (collectively
"Lessor") and BERRY-BINCKLEY INDUSTRIES, a Nevada corporetion (“Lessee), whose
address is 425 Masstro Drive, Reno, Nevada 89511. .

Tn consideration of the mutnal covenants and agreements herein contained, Lessor and
Lessee hereby covenamt and agree as follows:

1. Certzin Defined Terms. Capitalized terms not defined herein shall bave the
meanings set forth in Exhibit A hersto.

2 Lease of Property; Use; Possesslon. In consideration of the Rentals and other
Monetary Obligations to be paid by Lessce and of the other terms, covenants and conditions on
Lessee’s part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes
and leases, the Property (as such term is defined in Exhibit A attached hereto and which Property
is located at the address set forth in Bxhibit B attached hereto and situated on the real property
legally described in Exhibit B attached hereto) and commonly known as 1365 Baying Boulevard,
Sparks. Nevada, subject to the Permitted Encumbrances, all Legal Requirements (including any
existing Violation thereof), and the condition of the Property s of the Effective Date; provided,
howeve?, that the recital of the Permitted Encurnbrances herein shall not he construed as a revival
of any Permitted Encumbrance which may have expired or been terminated. During the Lease
Term, the Propesty shall be used for the operation of a Permitted Facility, and lawful or related
purposes such as ingress, egress and parking,

3. Lease Term; Extension, The initial term of this Lease (“Initial Term™) shall
commenceMay __, 2006 ("Effective Date") and shall expire at midnight on October 31, 2023
("Expication Date™), unless terminated sooner as provided in this Leese and as may be extended
as provided berein, The time period during which this Lease shall actually be in effect, including
any Extension Term, is referred to herein as the “Lease Term.” Lessee shall have the xight and
option (each, an "Extension Option") to extend the Initial Term for four (4) additional successive
periods of five (5) years each (each, an "Extension Term"), pursuant to the terms and conditions
of this Lease then in effect. Lessec may only exercise the Extension Options by giving written
nofice thereof to Lessor of its election to do so first, no later than two bundred forty (240} days
prior to the Expiration Date and two hundred forty (240) days prior to the mmmediately preceding
Extension Term, as the case may be. If written notice of the exercise of any Extension Option is
not received by Lessor by the applicable dates deseribed above, then this Lease shall terminate
on the last day of the Initial Term or, if applicable, the last day of the Extension Term then in
effect,

4 Rental and Gther Monetary Chligations,

A Base Monthly Rental, During the Initial Term, on or before the first day of
cach calendar month, Lessee sball pay in advance the Base Monthly Rental; provided,
however, if the Bffective Date is a date other than the first day of the month, Lessee shail

Wooley/BHI
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pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base
Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the
munerator of which is the number of days remaining in the month (including the
Effective Date) for which Rentsl is being paid, and the denominator of which is the total
mumber of days in such month. During the Extension Terms, if any, Lessee shall pay the
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4.
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its
obligations under this Lease af its sole cost and expense and shall pay sll Rental and any
other Monetary Obligation due hereunder when due and payable, without notice or
demand.

B. Adjustments. On the first Adjastment Date and on each Adjustment Dats
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent
Adjustizent. The "Rent Adjustment” shall be an amount equal to two (2) percent of the
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The
Adpstment Date shall be on the annual annjversary of the Effective Date.

C. Additional Rental. Lessee shall pay and discharge, as additional rental
("Additional Rental™), all sums of money required to be paid by Lessee under this Lease
which are not specifically referred o as Base Anmual Rentat or Base Monthly Rental.
Lessee shall pay and discharge any Additional Rental when the same shall become dne,
provided that amoumts which are billed to Lessor or any third party, but not to Lesses,
shafl be paid within five (5) days after Lessor’s demand for payment thereof or, if later,
When the same are due. In no event shall Lessee be required to pay to Lessor any item of
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant
to any provision of this Lease.

D. Payment of Rental and Other Monetary Obligations. All Rental and other
Monetary Obligations which Lessee is required to pay hereunder shall due without any
setoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forth
herein. All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shail be remiited to Lessor at Lessor's address set forth in the frst
paregraph of this Lease or such other address as Lessor may designate pursuznt to
Section 24 hereof.

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee
to Lessor of Rental will cause Lessor fo incur costs not conteraplated by this Lease, the
exact amount of such cests being extremely difficalt and impracticable to fix in advance.
Such costs include, without limitation, processing and accoumting charges, and late
charges that may be imposed on Lessor by the terms of any encumbrance and note
secured by any encumbrance covering the Property. Therefore, if any payment which is
required to be made by Lessee to Lessor pursuant to the terms éf this Lease is made more
than teh (10) days after the due date thereof, then Lessee shall pay to Lessor, as a late
peyment charge, five percent (5%) of the amount of the delinguent payment.
Additionally, if any payment which is required to be made by Lesses pursuant to the
tenms of this Lease is made more than ten (10) days after the due date thereof, such

‘Wooley/BHI 2
1365 Basing Bivd/BHI
Sparhs, Nevada
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payment shall bear interest at the Defauli Rate until received by Lessor. The late payment
charge and defanlt interest shall be paid to Lessor at the time of payment of the
delinquent amount. The late payment charge and the default interest cbarge shall
compensate Lessor for the expenses incurred hy Lessor in financing, collecting and
processing the late payment. The parties agres that the late charge and the default interest
charge represent a fair and reasonsble estimate of the costs that Lessor will incur by
reason of late payment by Lessee.

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, writien or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewsls thereof and any and all further leases, subleases, lottings or agroements (including
subleases thereof and fenancies following atfornment) upoa or covering the use or accapancy of
the Property all of which leases, agreements, subleases and tenancies ate herein somehmes
collectively referred to as the “Assigned Leases™ (i) the immediate and coniimuing right to
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or
which may become due or which may now or hereafier hecome due from or out of the Assigned
Leases or any part thereof, including, but not lirnited to, security deposits, minimum renis,
additional rents, parking rents, deficiency rents and ligidated damages following default, any
preminm payable by any tenant upon the exercise ofa cancellation privilege contained in its
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from
. untenantsbility caused by destraction or damage fo the Propesty; any and all rights and claims of
any kind which Lessor has or hercafter may have against the tenants under the Assigned Leases
and any subtenants and other occupants of the Property; any awaxd granted Lessor after the date
hereof in any court proceeding involving auy tenant in any bankyuptoy, insolvency or
reorpanization proceedings in any state or federal court and any and all payments made by any
tenant in lien of rent (auy and all such moneys, rights and claims identified in this paragraph are
‘herein sometimes referred to as the “Rents” and sometimes as the “Rent”); and (iii) all of the
rights, powers and privileges of Lessor (A) to accept prepayment of more than one {1) monthly
instellment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (I) to
cancel, terminate or accept the suxender of any Assigned Lease, and (II) to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignmeni
contained in this Section 5 and Lessee’s interest in the Assigned Leases ehail become void and of
o firther force or effect npon the expiration or early termination of this Lease and upon such
event, Lessor Shall be the sole party with any interest as a Jandlord o Jessor in the Assigned
Leases. Furfhermore, Lessee shall have no tight to collect any amounts under the Assigned
Leases upon the occurrence and contimmence of an Event of Defauit and ali such amounts shall
be paid to Lessor during any such period.

6. Nevada Gaming Control Board. Lessor will follow all laws of the State of
Nevada, and cooperate with Winner’s Gaming Inc. (“WGI™) or its successor in making
application to the Nevada Gaming Contro] Board if such application or approval is required.

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall
be pet to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property
shall be performed amd paid by Lessee, including but not limited to all impositions, operating
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charges, maintenance charges, consfruction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encombrances or otberwise,
all maintenance and repair expenses, all ntility expenses, all Taxes, all premiums for insurance
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges,
assessments and costs associated with the Properfy or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the faiture of Lessee to pay any of such costs, charges or expenses,
Lessor shall have the same righis and remedies as otherwise pravided in this Lease for the failure
of Lesses to pay Base Annual Rental, 1t is the fmtention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reasoa by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this
Lease, except as otherwise expressly provided herein. Any present or future Jaw to the contrary
shall not alter this agreement of the parties.

8. Taxes and Assessments. Lessee shall pay, pricr to the earfier of delinguency or
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following
{collectively, "Taxes™): all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee duting the Lease Term, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and improvements located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in Yien of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, ficense, sales, use and other taxes npon the
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and sli interest, surcharges or service or other
fees payable in connection with the foregoing.

Upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide

. Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely
fashion, Lessee may, at its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described jtem or Hen
with respect thereto, including, without limitation, the amount or validity or application, in whole
or in part, of any such itern, provided that (A) neither the Property nor any interest therein would
be in any denger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Default has ocourred, (C) Lessee shall promptly provide Lessor with copies of all
notices recejved or delivered by Lessee and filings made by Lessee in conpection with such
proceeding, and (D) Lessee shall indemnify and hold Lessor harmless against any loss, Costs or
damages arising from or related to such contest.

If Lessee shalt fail to pay any Taxes when due and before 2ny delingrency, penalty or
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to
Lessee, in which case Lessee shall repay in fisll such amount to Lessor with Lessee's next Base
Monthly Rental instailment together with interest at the Defanlt Rate. H

9. Utiliies. Lessee shall contract, in its own name, for and pay when due (and hoid
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity,
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telephone, garbage collection, sewer use and other wtility sesvices supplied to the Property during
the Lease Term. Al utility charges, assessments and fees for the last year of the Lease shall be
prorated as of the termination date of this Lease. No full or partial utility deprivation including,
but not limited to, blackout, brownout, or rationing, nor any loss of or damage to improvements
related to disruption or failure of any wility service shall give rise to any abatement of Rentals
nor give se to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willful miscotduct of Lessor o its agents, employees or contractors (but
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with.
Lessee, but withont out-of-pocket expense to Lessor, in Lessee's efforts to restore wiility service
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross
negligence or willful miscondnct, then the cost of such restoration shail be bome by Lessor.

10. Jnswramce. Throughout the Lease Term, Lessee shail maintzin, at its sole
expense, the following types and ameunts of insurance:

A Insurance against loss or damage to the Property and ail buildings and
improvements thereon vnder an "all risk" insurance policy, which shall include coverage
agaimst all risks of divect physical loss, including loss by fire, lighining, and other risks
normally included in the standard ISO special form (which shall include coverage for all
risks commonly insared for properties similar to the Property in fhe Reno, Nevada area,
including isurance coverage for damage caused by earthquake, flood, tornado,
windstorm, and other disasters for which insurance is customarily maintained fox similar
commercial properties). Such insurance shell be in amounts sufficient to prevent Lessor
from becoming a co-insurer under the applicable policies, and in any event, after
application of deductible, in amounts not less than 100% of the full insurable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clanse, an increased cost of construction endorsement, debris removal coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion ofthe
improvements on the Property is being rebuilt on the Land, Lessee shail provide such
property insurance in builder’s risk completed value form, including coverage available
on fhe so-called "all-risk” non-reparting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payess
on such property insurance policy.

B. Commercial general Yizbility insurance, including products and completed
aperation Hability, covering Lessor and Lessee against bodily injury Nlability, property
damage liability and personal and advertising injury, liquor liability coverage (to the
extent liquor is sold or mamufactured at the Properly), garage liability coverage incinding
without limitation any lability arising out of the ownership, maintenance, repair,
condition or operation of the Propérty or adjoining ways, streets, parking lots or
sidewalks. Such insurance policy or policies shall contain a broad form contractual
Liability endorsement wmder which the insurer agrees to insure Lesses’s oblipgations under
Section 15 hereof to the extent insurable, and a “severability of interest® clause or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
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(viy  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
hereof;

{vii) Be in amounts sufficient at al] times to satisfy any coinsurance
requirements thereof;

(viii} Except for workers® compensation insurance referred to in Secticn
10.C above, name Lessor and any Lessor Affiliste requested by Lessor, as an
"additional insured" (and, with respect fo any Lessor's Lender designated by
Lessor, as an "additional insured morigagee™) with respect to general Tiability
insurance, and as 2 "named insured” with respect to real property and "Joss payce™
with respect to all real property and reut value insurance, as appropriate znd as
their interests may appear;

(ix) Beevidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage (or any other
form requested by Lessor) and an Acord Form 25 for lisbility, workers’
compensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any
Iender designated by Lessor; such certificates of insurance shall be delivered to

. Lessor pifor to the Effective Date; and

(x)  Beissued by insurance companies licensed to do business in the
states whexe the Property is located and which are rated A:VTII or better by Best’s
Inserance Guide or are otherwise approved by Lessor.

1t is expressly understood and agreed that (1) if any insurance required hereunder, or any
paxt thereof, shall expire, be withdrawn, become void by breach of any condition thereof by
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory
to Lessor and any lender designated by Lessor; (1) the foregoing minimmem limits of insurance
coverage shall not limit the liability of Lesses for its acts or omissions as provided in this Leage;
and (TI) Lessee shall procure policies for all insurance for periods of not less than one year and
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, npon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying
the requirements of this Lease is in effect at all times.

Lessee shall pay as they become due ail premiums for the insurance required by this
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of
this Section 1€ within ten (10) days of the giving of written niotice by Lessor to Lessee, Lessor
shal} be extifled to procure such insurance. Any sums experided by Lessor in procuring such
insurance shall be Addifional Rental and shall be repaid by Lessee, together with interest thereon
at the Defanit Rate, fiom the time of payment by Lessor until fully paid by Lessee immediately
upon written demand therefor by Lessor.
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Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee
is required to obtain pursuant to this Section 10 may be carried under a "blanket” policy or
policies covering other properties or habilitics of Lessce provided that such "blanket” policy or
policies that otherwise comply with the provisions of this Section 10 and specify the Jocation of
the Property.

11. Inteniionafly Omitted

12. Compliance With Laws, Restrictions, Covenanis, Encumbraaces and
Agreements. It is expressly understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier iermination of this Lease for any reason.

A Legal and Gaming Law Compliance. Lessee’s use and occupation of the
Property, the use and oceupation of the Property by any other person (including but not
limited to any subtenants and WGY) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements (including without limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessece shall promptly
file, or cause to he filed, and provide to Lessor any notices, reports or other filings that
Lessee or any other Person is required fo file or provide to any Governmental Authorities
regarding the business operations conducted on or from the Property, including but not
limited o those described in Subsection D(ii) hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and
Tiquor on the Property, including any filings required to be made in connection with the
change of ownership or confrol of Lesses and, within fifteen (15) days of Lessee's receipt
of written notice from Lessor of any planned or actual change in the ownership or conirol
of Lessor or any planned or actoal change in the ownership of the Property.

B. Acis Resulting in ncreased Insurance Rates. Lesses will use its
vommercially reasonable efforts to prevent amy act or condition to exist on or about the
Property which will materially increase any insurance rate thereom, except when such acts
are required in the normal course of its business and Lessee shall pay for such increase.
Iessee shall comply with all orders and directives of any insurance companies issuing
Hability, fire, or extended coverage insurance pursuant to Section 10 bereof, and Lessee
shall not do, bring, or keep anything i or about the Property that will cause 2
cancellation of any insurance covering the Property.

C. Prevention of Nuisance. Lesses shall not commit nor cause or permit to
be committed any public or private nuisance on the Property.

D. Envirommental.

d) Covenants.  All uses and operations dn or of the Property,
including the nse and operation of UST's on the Property, whether by Lessee or
any other Person, shall be in compliance with all Environmental Laws and
permits issued pursuant thereto. Lessee shall keep the Property or cause the
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Property to be kept free and clear of all Envirommental Liens due to soy act or
omission of Lessee,

()  Netification Requirements. Lessee shall immediately notify Lessor
in writing upon Lessee obtaining actual knowledge of (1) any Releases or
Threatened Rejeases in, on, under or from the Property other than in Permitted
Amounts, or migrating towards any of the Property; (2) any non-compliance with
a0y Environmental Laws related in any way to any of the Property; (3) any actual
or potential Environmental Lien; (4) any required or proposed Remediation of
cavironmental conditions relating to any of the Property required by applicable
Governmental Anthorities; and {5) any written or oral notice or other
communication which Lessee becomes aware from any source whatsoever
{including but not linited to a Governmental Anthority) relating in any way to
Hazardous Materials, Regulaied Substances or USTs, or Remediation thereof at or
on the Property, other than in Permitted Amounis, possible liability of any Person
relating to the Property pursuant to any Environmental Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in
thia Subsection D.

(iii)  Reporis and Investigations. Lessee shall promptly supply Lessor
with copies of all reports of any testing of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lesses
to any Governmental Authority concerning environmental matters, the USTs, or
Hazardous Materials. Y.essee shall fornish to Lessor certificates of enrollvnent
issued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than October 30 of each year, and gasoline storage
tank permits issued by the Department of Air Quality Management of the County
in which the Property is located with respect to each UST on the Property no later
than May 5 of each year, 2ud such other certificates or permits as may be issned
or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all applicable
Legal Requirements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (as hereafter defined) may
bave occurred or be ocourring at the Propesty, Lessee agrees to perform, at
Lessee's sole expense, an environmental assessment of the Property, including
soil borings, to confirm whether such Contamination is occurring.

(iv)  Indemnification. Lessee sball indemnify, defend, protect and hold
each of the Indemnified Parties free and harmiless from and against any and all
Losses,.arising from or caused in whole or in part, directly or indirectly, by any of
tbe follpwing, unless arising from or cansed by the gross negligénce or willful
wmisconeuct of the Tndemnified Party requesting indemnification: (a) the use,
storage, transportation, disposal, release, discharge or generation of Hazardous
Materials to, in, on, under or about the Property {whether occurring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements is
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"Contamination™), including dimivution in value of the Property; and (b) the cost
of any required or necessary repair, remediation, cleanup or detoxification and the
preparation of any closure or other required plans or reports, whether such action
is required or necessary prior to or following transfer of title to the Property (such
acts are semetimes referred to herein as "Corrective Action™), and {c) Lessee’s
failure to comply with any Legal Reguirements. Lessee’s obligations to perform
Correction Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (including consultants and attorneys
fees and testing) required or necessary ropaix, remediation, restoration clcan up,
detoxification or decontamination of the Property and the preparation and
implementation of any closure, remedial action or other required plans in
connoction therewith, and shall survive the expiration or earlier termination of the
Term of this Lease. This agrecment to indemnify, defend, protect and hold
hammless each of the Indermified Pasties shall be in addition to any other
obligations or liabilities Lessee may have to Lessor or the Indermmified Parties, if
any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease.

o the event that Lessee is required to perforin Corrective Action to
address any Contamination, Lessee shall perform such activities in 2 diligent
manner. Jn the event that Lessee has not completed fts Corrective Action (if
necessary), as required herein, by the expiration of the Lease Term, Lessor shall
grant Lessee, and its consultants, contractors aud agents a revocable license, at no
cost to Lessee except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term o conduct
Corrective Action and {o place and remove all necessary equipment and
improvements on the Property sufficient to satisfy the requirements of all
Governmental Authoritics reganding tbe Contamination. If such post-expiration
Corrective Action will unreasonably interfere with a reasonably foresesable
intended commercial nse of the Property (i.e., if Lessor cannot reasonably lease
fhe Property for reasonsble commercial uses at reasonable market rents), the
Lease Term shall be sxtended until sixty (60) days after the Cormective Action has
‘been performed such that post-expiration Corrective Action by Lessee no longer
unreasonably interferes with a reasonably foresesable commercial use of the
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action.

E. Intentionally Omitted.

F. Dealer Requirements. In addition to the requirements set forth in this
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from Dealer:
information which Dealer receives relating to Lessee’s operation of its business on the
Property.
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G WG Agreements. Lessee represents that the WGI Agreement is in flll
force and eifect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee sball abide by all the terms and conditions of the WGI
Agreement, and Lessee represents and warrents that WGI has approved this Lease, if
WGI has such approval rights under the WGI Agreement.

13.  Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvements and signs
erected op the Property in good and substantial order, condition, and repair, inchading but not
limited to replacement, maintenance and repair of all stractural or load-bearing elements, roofs,
walls, foundations, gaiters and downspouts, heating, ventilating and air conditioning systems,
any building security and monitoring system, windows, walls, doors, electrical and other utility
systems and equipment, mechanical equipmeant, plumbing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways and packing areas, 2nd adjacent public
sidewalks; removal of snow and ice from the Properiy and adjacent public sidewalks, removal of
trash, mainfenance of utility lines and exterior Hghting and sipnage on Property, and any
maintenance, repairs or replacements {or fees or reserves therefor) as may be required by any
Permiited Encumbrances. All such replacements, maintenance and repair shall keep the Property
in good repair and in 2 clean, safe, and sanitary condition and in compliance with all Legal
Requirements and inshrance regulations. . Lessee must make afl repairs, correctioos,
replacements, improvementis or alterations necessitated by age, Lessee's use, ornatura] elements
or as required pursuant to Governmental Authorities or Legal Requirements. I essce expressly
waives the benefit of any statute now or hereinafter in effect whick wonld otherwise afford
Lessee the right to make repairs, comrections, inprovements or alterations at Lessor's expense or
to terminate this Lease becanse of Lessor’s fafture fo keep the Property m good order, condition
or repair, or whick would otherwise require Lessor to make repairs, corrections, improvements,
replacements or alterations. I the buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
2 Governmental Authority or the written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Requirements (including any special or conditional nse permits or other veriances granted
specificaily for the Property) and the Permitted Encumbrances.

Lesses shall, at its sole cost and expense, be responsible to Tepair or reconstruct damage
or destruction to any buildings, siructures or improvements erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the
buildings and ll improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shall remain in full force and effect,
provided, however, that Lessee shall bave the right to replace the i improvements with different
structures so long as (a) the value of the Property with such different structures is no less than the
value of the Property tmmediately prior to the date of casualty and the different square footage of
the new buildings is no less than the buﬂdmgs existing as of the date hereof, and (h) the new
structure can be built and ocenpied in compliance with 1.egal Requirements (including any
special or conditional use permits or other variances granted specificafly for the Property) and
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the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which sre
herein called a "repair™) shall be commenced within a reasonable time however no more than
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the
date that all permits and other approvals necessary to authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (jii} the date that any insurance proceeds
payable te Lessor or its lender in conjunction with such damage or destruction, if any, have been
made avzilable to Lessee as set forth herein; thereafter, the repair shall be diligently pursned to
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to
commencing the repair to permit the Lessor to post appropriafe notices of non-responsibility, and
all such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

The proceeds of any insurance maintained under Section 10 hereof shall be made
available to Lessee for payment of costs and expense of repair.

14.  Waste; Alterations and Emprovemenis; Trade Fixtures and Eqnipment.
Lessee shall not commit acteal or constructive waste upon the Property. During the Lease
Term, Lessee may construct any additions or improvements to the Property and make such
structural or non-structural alterations to the Property as are reasonably necessary or desirable for
Lesses's use of the Property for a Permitted Pacility. All improvements, alterations, or additions
shall be constracted by Lessee at Lessee’s sole cost and expense. Priot to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessee shall give
Tessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non-
respousibility. Notwithstanding anything herein to the contrary, without Lessor's prior written
consent, Lessee shall not make any alierstions that will decreasc the value or function of the
improvements located on the Property.

Lessee’s right to make any alterations, improvements and additions shall be deemed
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Aunthorities,
the furnishing of a copy thereof to Lessor prior to the commencement of the work and the
compliance by Lessee of il conditions of szid permit in 2 prompt and expeditions manper. Ail
alterations, improvements or other construction by Lessee shall be in compliance with all Legal
Requirements, and all alteratioas and improvements shall be done and performed in good and
workmanlike manner, using new and first quality materials. All costs of any such improvements
shall be paid by Lessee.

Upon completion of any such work, Lesses shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and alterations made, a swom
construction statement, fien waivers from all persons or entities providing materials, services or
equipment for the work completed and, if available, an endorsement to Lessor’s policy of tifle
insurance or other evidence from a title company confirming the absence of any liens or other
matters of record related to the work performed.

Uniess expressly released by Lessor in writing, all iniprovements or alterations shall be
and remain, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not attached to the Property.
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Notwithstanﬂiiag anything herein to the contrary, all plumbing, electrical, FVAC equipment,
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease.

During the Lease Term, Lessee shall have the right o locate in the Property auch personat
property, farniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and
Equipmenf”) as sball be considered by Lessee to be appropriate or necessary to Lessee’s use and
occupancy of the Property.

All Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. Diring the term of thia Lease, Lessee may remove any Fixtures and Equipment
installed by Lessee, and any and ali such Fixtures and Equipment shall remain the sole property
of Lessee. Lessee shall perform {and pay all costs associated with) any and all restoration
necessitated by the removal of Lessee’s Fixtures and Equipment, inclading but not Lmited to
damage resuiting from removal of any of Lessee's signs in or about the Property.

Lesses shall keep the Property fiee and clear of all mechanic’s, materialmen or similar
lens, including, but not limited to, those resulting from the construction of alterations,
mprovements, additions, trade fixtares, and equipment performed by or for Lessee.

Lesses shall have the right to contest the correctness or validity of any such Hen if,
Lessee first procures and records a lien release bond issued by a carporation anthorized to issue
surety bonds in the state in whick the Property are located in an amonnt required by Legal
Requirements o remove such lien. The bond or its equivalent shall meet all applicable
requirements of the state in which the Propexty are located, In the event that any lien does so
attach, and is not released within thirty (30} days afier written notice to Lessee thereof; Lessor, in
its sole discretion, may pay znd discharge the same and relieve the Property therefrom, and
Lesses agiees to repay and reimburse Lessor as Additional Rental upon demand for the amount
so paid by Lessor. On final determination of the lien or clatm of lion Lessee will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attomeys' fegs and

costs In participating in such action if Lessor shall decide it is in its best interest to do so.

15.  Indemnification. Lesses agrees to use and occupy the Froperty at its own risk
and hereby releases Lessor and Lessor’s agents and employess from all claims for any damage or
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
Liable to Lessee or Lessee’s employees, agents, customers or invitees for bodily injury, personal
mjury or property damage occasioned by the acts or omissions of any other lessee or such
lessee’s employees, agents, contractors, customers or invitees. In addition to other specific
indemmification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses cansed by,
incurred or resulting from Lessee’s nse and occupancy of the Property, whether relating to its
original design or canstruotion, Iatent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to

perfonn, any term or provision of this Lease by Lesses, its officers, employess, agents or other
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Persons. Tt is expressly understood and agreed that Lessee’s ohligations under this Section shall
survive the expiration or earlier termination of this Lease for any reason.

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peaceful and quiet occcupancy of the Property, subject fo the
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupaucy agreements,
Teases or Heenses now affecting the Property or hereinafter made by Lessee.

17. Inspection; Right of Entry. Lessor and its anthorized representatives shall have
the right, 2t all reasonsble times and upon giving reasonsble prior notice (except in the event of
an emergency, in which case no prior notice shall be required), to enter the Property or any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed
umder the provisions of this Lease or hy law; to show the Property to prospective brokers, agen's,
buyers, or persons interested in an exchange, at any time; aud to show the Property to
prospective tenanis within two hundred forty (240) days prior to the expiration of this F.ease or
any time during the option period and to place upon the Property any "to let” or "for lease" signs
at any fime within two hundred forty (240) days prior to the expiration of this Lease. Lessee
hereby waives any claim for damages for any injury or inconverience o or interference with
Tessee’s business, any loss of occupancy or quiet enjoyment of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excinding damages arising as a result ofthe
negligence or mntentional misconduct of Lessor.

18. Cordemnaiion and Casealty.

A.  Damage or Destruction to the Property; No Abatement of Rent. X the
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
prompily restore the Property pursuant to the terms of Section 13 hereof
Notwithstanding the partial or total destruction of the Property and amy part thereof, and
notwithstanding whether the casualty is insured or not, there shall be no abatement of
Rentals or of any other obligation of Lessee hereunder incleding, without limitation,
payment of operafing expenses, insurance premiums aad Taxes, by reason of such
damage or destruction unless the Lease is terminated by virtue of another provision of
this Lease.

B. Option to Terminate. If the Property is damaged or destroyed during the
last one {1) year of the Lease Term io the extent that the Property is untenable, Lesses
may termninate this Lease as of the date of such damage or destruction by giving written
qotice to Lessor of such election within thirty (30) days following the date of such fixe or
other casualty, in which case, a1l insurance procseds related to the Property {other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if
reqiiired by Lessor’s Lender, to such lender.

C. Termination Upon Taking. If as a consequence of a Taking, (i) any past of
the convenience store building on the Property; or (ii) tweaty-five percent (25 %) or more
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of the parking ares at the Property shall be taken and Lessee detormines in its reasonable
discretion that such Taking will have a material adverse impact on the sbility of Lessee to
conduct its normal business operations from the Property, then, within thirty (30) days
after the date on which Lessee receives writien notice of such Taking, Lessee may
terminate this Lease by wiiiten notice to Lessor which termmination shall be effective as of
. the date the condemning authority {akes actual possession of the portion of the Property
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly
refimd to Lessee all uneamned Anpusl Base Rental and other amounts paid in advance by
Lessee,

D. Obligation to Restore. If a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possibie such that Lessee can conduct its normal business operations, Lessee
shall commence such restoration within ninety (90) days after the occurrence of the
taking and shall complete such restoration within six (6) months after the occurrence of
the taking,

E. Condemnation Award. Any copdemnation award payable during the term
of this Lease shall bclong to and be paid to Lessor, including but not limited to awards
payzble with respect to damage to either the fec or leasehold estates, except that Lessee
shall receive from the award the following:

D If Lessee exercises its dghts to terminate this Lease, the portion of
the award, if any, attributable & Lessee’s Equipment or Fixtures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that are taken in the Taking.

(i)  The portion of the award, if any, attributable to severance damages
for the repair or restoration of the Property (herein celled "repair), but only if
Lessee does not exercise Lessee’s right to terminate the Lease and further
provided, that such damages shall be deposited and disbursed in accordance with
the provisions hereof related to the handling of insurance proceeds that are
applied to a repair of the Property and I.essee shall promptly commence and
diligently complete the repair so that upon completion the Property will have 2
character and commercial value as nearly as possible equal {0 the value of the
Property immediately prior to the taking, and further provided that, in the event
such damages are insufficient to cover the cost of repair, then any amounts
required over the amount thereof that are required o complete said repair shall be
promptly deposited with the disbursing entity by Lessee in advance of
commencing the repair.

(i) Additionally, if this Lease is terminated as a refult of apy such

taking, Lessee shall be permitted to recover its relocation expenses and the going
concern value of Lessee's business from the condemning anthority (but not from
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Lessor or the portion of the award otherwise payable to Lessor) as provided by
law. .

19.  Intentionally Deleted.
20.  Default, Conditional Limitations, Remedies and Measure of Damages.

A.  Event of Default. Each of the following shall be an event of default by
1essee under this Yease {each, an "Bvent of Default"):

(  If any Rental or other Monetary Obligation due under this Lease is
not paid within five (5) Business Days of notice it is past due,

(i)  ifthere is an Insolvency Event;

(iif)  if Lessee fails to observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; provided, however, if any such
failure does not involve the payment of any Monetary Obligation, does nof place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Event of
Defanit herennder, unless otherwise expressly provided herein, unless and until
1.essor shall have given Lessee notice thereof and a period of thirty (30) days shall
have elapsed, during which period Lessce may cotrect or cure such failure, upon
failure of which an Event of Default shall be deemed to bave ocenrred hereunder
without firther notice or demand of any kind being required. If such faiture
cannot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligenfly purseing a cure of
such failure, then Lessee shall have a reasonable period to cure such faikure
beyond snch thirty {30) day period. If Lessee shall fail to comect or cure such
failare within snch period and said period is not extended by the parties, a2 Event
of Default chall be deemed 1o have occurred hereunder without farther notice or
demand of any kind being required;

(iv)  if Lessee shall be liguidated or dissolved or shall begin
proceedings towards its liquidation or dissolntion.

B. Remedies. Upon fhe occurrence of an Event of Default, Lessor shall
provide notice thereof to WGl and shall provide WGIwith a thirty day period in which to
elect, by notice to Lessor, to ewe such Event of Defanlt, in which case, Lessor will
provide WGI reasonable access to fhe Premises to cure such Event of Default, and will
accept such cure as if performed by Lessee. WGI may also elect within such thirty day
period, to take an assignment of tenant’s mterests under this Lease, in which case, WGI
will have 2 period of one hundred twenty (120) days following such assignment in which
to further assign such fenant’s rights, or to sublet the Premises, to a entity or pérson
which will operate the Premises as a Permitted Facility, without the need for Lessor’s
consent or approval
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If'WGI does not elect either such option then, except as otherwise expressiy

provided herein or such other notice as may be required by statie and carmot be waived
by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively, or
in any combination, all rernodies available at law or in equity, including without
limitation, any one or more of the following:

Wooley/BHI

() To terminate this Leass, whereapon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee’s Bability, shall be
temminated. Upon such termination, Lessor shall be entitled to recover lquidated
damages equal to the total of (i) the cost of recovering possession of the Property;
(ii) the vnpaid Rentsl earned at the time of termination, plus interest at the Default
Rate thereon; (i) late charges and interest at the Defanlt Rate on the unpaid
Rental; (iv) the present value of the balance of the Base Ammuazl Rental for the
remainder of the L.ease Tenn using a discount rate of four percent (4%), less the
present value of the reasooable rental valve of the Property for the belance of the
Term remaining after a one-year period following repossession using z discount
rate of four percent (4%); (v) costs of operating the Property until relet and the
reasonable costs of performing any obligations of Lessee under this Lease to be
perfonned upon termination or expiration of this Lease @including but not limited
To the Lessee’s obligations under Sections 12.D and 27 bereof); and (vi) any other
sum of money and damages reasonably necessary to compensate Lessor for the .
defriment cansed by Lessee's defanlt.

i)  To the extent not prohibited by applicable law, to reeater and take
possession of the Property {or any part thereof) without hefug deemed guilty in
any manner of trespass or becoming lisble far any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereonder or onder a forcible entry and detainer statute or
similar lavr shall constitate an election by Lessor to terminate this Lease unless
such notice specifically so states. If Lessee ghall, after defanlt, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Property, or hoth, such actions shall be deemed to be in compliance with Lessor’s
rights and the acceptance thereof by Lessor or its agents shall not be deemed to
constitute a termination of the Lease. Lessor reserves the right following any
reentry and/or reletfing to exercise its right to terminate this Lease by giving
Lesses written notice thereof, in which event this Lease wiil texrninate, and Lessor
may recover liquidated damages as set forth in Subsection i) above.

(iiiy To bring an action against Lesses for any damages sustained by
Lessor or any equitable relief available to Lessor.

(v}  To relet the Property or any part thereof for such term or terms
{including a term which &xtends beyond the original Lease Term), at such rentals
and upon such other terms as Lessor, in its sole discretion, may determine, with
all proceeds received from such reletting being applied to the Rental and other
Mouoetary Ohligations due from Lessee in such order as Lessor may, in it sole
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discretion, determine, which other Monetary Obligations include, without
limitation, a1l commercially reasonable repossession costs, brokerage
commissions, attorneys® fees and expenses and repair costs. Lessor reserves the
right following any reentry and/or reletting to exercise its right to terminate this
Lease by giving Lessee written notice thereof, in which event this Lease wiil
terminate as specified in said nofice.

(v}  To recover from Lessee all Costs paid or incurred by Lessaras a
result of such breach, regardiess of whether or not Jegal proceedings are actually
commenced.

(vQ) To immediately or at any time thereafier, and with or without
notice, at Lessor’s sole option but without any obligation to do so, correct such
breach or defanit and chargc Lessee all Costs incurred by Lessor therein, Any
sum or sums 50 paid by Lessor, together with interest at the Default Rate, shall be
desmed to be Additional Rents! herennder and shall be innnediately due from
Lessee to Lessor. Amy such acts by Lessor in correcting Lessee’s breaches or
defanits hereunder shall not be deemed to cure said breaches or defaults or
constitute any waiver of Lessor’s right to exercise any or ail remedies set forth
herein,

(vii) To immediately or at any time thereafter, and with or without
notice, except as required herein, sef off any money of Lessee held by Lessor
under this Lease.

(viii} To seck auy equitable relief available to Lessor, including, without
limitation, the right of specific performance.

All powers and remedies given by this Section o Lessor, subject to
applicable Law, shall be cumulative and not exclusive of one another or of any
other right or remedy or of any ofher powers and remedies available to Lessor
under this Lease, by judicial proceedings or otherwise, to enforce the performance
of observance of the covenants and agreements of Lessee contained in this Lease,
and no delay or omission of Lessor to exercise any right or power accruing upon
tbe ocarrence of any Bvent of Default shall impair any other or subsequent Event
of Default or impair any rights or remedies consequent therete. Every power and
remedy given by this Section or by Law to Lessor may be exercised from time to
time, and as often as may be deemed expedient, by Lessor, subject at all imes to
Lessor’s right in its sole judgment to discontinue any work commenced by Lessor
ot change any course of action undertaken by Lessor.

C. Default by Lessor. Lessor shall be in default under this Lease if Lessor
fails or refuses to perform any obligation of Lessor under the tezms of this Lease, and if
the failure to perform the obligation is not cured within thirty (30) days after notice of the
defanlt has been given by Lessee to Lessor. If the default cannot reasonsbly be cured
within thirty (30) days, then Lessor shall not be in defauit if Lessor commences to cure
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the default within the thirty (30} day period and diligently and in good faith continues o
curs the defmilt thereafter.

Lessee, at any time after expiration of the cure period provided sbove and a
subsequent written notice to Lessor, may cure the defamlt at Lessor’s cost. If Lessee at
any time, as & result of Lessor’s default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lessec at the time the sum is paid, and if paid at a Iater date shall bear interest st the rate
of twelve percent (12%) per anpum from the date the swn is paid by Tessee until the date
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursnant to thig
Section 15 may be deducted or offset against Lessee’s Base Monthly Rental.

21.  Mortgage, Sabordination apd Attornmeni. Lessor’s interest in this Lease
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination hy Lessor. Notwithstanding the terms of or the parties to the WGI
Agreement and any other agreements pursuant to which Persons other than Lessee have the right
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be
freated as an instument subordinate to Lessor's inierest in the Property and this Lease. Lessee
shall keep the Properiy fiee from any ¥ens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT .
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SEALL BE VOID.

This Lease at all times shall antomatically be subordinate to fhe lien of any and il Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s uge and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in defanlt herexnder. Lessee covenants and agrees to execute and deliver, upon
demend, such further instruments which are acceptable to Lessee, subordinating this Lease to the
lien of any or all such Deeds of Trust as shall be desired hy Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument ave commerciaily
teasonable. The Lessee acknowledges that the tenmns and provisions of the Instrament attached
hereto as Exhibit C are commercially reasonable.

If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this
Lease and the interest of Lessee hereander be superior t0 any such Deed of Trust and evidences
such election by notice given to Lesses, then this Lease and the interest of Lessee hereunder shail
be deemed superior to any such Deed of Trust, whether this Lease was executed hefore or after
such Deed of Trust and in that event such mortgagee, receiver or othier secured party shall have
the same rights with respect to this Lease as if it had been ‘executed and delivered prior to the
extecution and delivery of such Deed of Trust and had heeh assigned to such mortgagee, receiver
or other secured party.
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In the event any purchaser or assignee of auy mortgagee or deed of rust holder at 2
foreclosure sale acquires title to the Property, or in the event that any mortgages or any assignee
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee ghall atiomn to
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a
"Successor Lessor™), and recognize the Successor Lessor as lessor under this Lease, and, if the
Successor Lessor in its sole discretion elects to recognize Lessee’s tenzncy wnder this Leass, this
Lease shall continne in foll force and effect as a direct lease befween the Successor Lessor and
Lesses, provided that the Successor Lessor shall only be liable for any obligations of Lessor
vnder this Lease which accre after the date thai such Snccessor Lessor acquires tifle. The
foregoing provision shall be self-operative and effective without the execution of any further
instriments.

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or mortgagee the same rights to which Lessor might be entitled to cure such defanlt
before Lesses may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lessee’s financial statements delivered to Lessor pursnant fo
this Lease to such Lessor’s Lender.

22.  Estoppel Certificate and Other Documents. At any time, and from time to
4ime, cach party shall, prompfly and in no event later than ten (10} days after a request fom the
other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, ceriifying: (A) that this Lease is in full force and
effect and has not heen modified (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the :
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have.
been paid under this Lease and the amount thexeof then payable; (D) whether there are then any
existing defaults by Lessee or Lessor in fhe performance of ifs obligations under this Lease, and,
if there are any such defaults, specifying the nature and extent thereof; (E) that no notice has
been received by the certifying party of any defanit under this Lease which has not heen cured,
except a8 to defeults specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and;
(G) and any other information reasonably requested by the requesting party.

Lessor and Lessee further agree to reasonably negofiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance cerfificates and
other documents requested hy WGL, any Lessor's Lender or any lender of Lessee in conmection
with & loan to be ohtained by Lessor or Lessee, or in connection with a sale, assignment, sublease
or other disposition of the Lessor's interest under this Lease.

23,  Ascignment/Subletting. Except as provided in Section 20, above, Lessee’s
interest in'this Lease shall not, vohmtarily, involuntarily, or by opération of law, he assigned to
any third person or entity without the prior written consent of Lessor which will not be
unreasonahly withhold conditioned or defayed.
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In the event of an assignment of Lessee’s interest under this Lease to a third person or
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and
all further obligations under the terms of this Lease npon delivery to Lessor of an originally
executed assumpfion of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defanlts of Lessee vmder the terms of this Lease.

Other than for the WGI Agreement and amy Replacement WGI Agreement, and any other
agreements pursuant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store building located on the site for uses that ars
complementary to or extensions of Lessee's pas station and convenience store operations (e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract
units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requiraments or the Permitted Encambrances(such ofher agreements are referred to herein as
‘Rermitied Subleases™), Lessec may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall net be unreasonably withheld, conditioned or delayed.
In no event will any Permitted Sublesses, or amy other subleases that Lessor consents to relieve
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease,
which notice shall be accompanied by 2 copy of the form of the Permitted Sublease.

Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to
the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Term
herenf and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and
subtenamt shall be:subject to and bound by all the terms and conditions of this Lease {except that
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall
collect any rents owed by the subtenant pursuant to the sublease); (iif) the sublease shall state
that, at Lessor's election, the snbtenant will attorn to Lessor and recognize Lessor as Lessee’s
successor undex the sublease for the balance of the sublease term if this Lease is swrendered by
Lesses or tenninated by reason of Lessee’s defanlt.

24.  Wotices. Allnotices, demands, designations, certificates, requests, offers,
consents, approvals, appointments and other instruments given pursoant to this Lease
(collectively called "Notices™) shall be in writing and given by any one of the following:

{A) hand delivery, (B) express ovemight delivery service, (C} certified or registered mail, retun
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, retum receipt requested, or by overnight delivery service, within one
Buginess Day of the transmission of such facsimile, and shall be deemed to have been delivered
upon (i) receipt, if hand delivered, (ii) the next Business Day, if defivered by a reputable express
overnight delivery service, (iii) the third Business Day following the day of deposit of such
notice with the United States Postal Service, if sent by cextified or registered mail, retam receipt
requested, or {iv) transmission, if delivered by facsimile pursnant to the requirements of

Section 24.D above. Notices shall be provided fo the parties and addressesi(or elecironic mail
addresses) specified below:

If to Lessee: Berry-Hinckiey Industries
Atin: Paul A. Morsbito
Wool 21
1365 Baring BIv/BHI
Sparks, Navada
762006
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425 Maestro Drive

Reno, NV 89511
Telephone: (775) 689-1222
Facsimile:; (775) 689-1232

With a copy io: Hodgson Russ LLP
Aitn: Sujate Yalamenchili
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephone: (716) 848-1657
Facsimile: (716) 849-0349

And with a copy to: ‘Winners Gaming Inc.
Atin; Paul A, Morabito
425 Maestro Drive
Reno, NV 89511
Telephone: (775) 689-1222
Facsimile: (775) 689-1232

If to Lessor:

of to such other address ar such other pexson as either party may from time fo time hereafter
specify to the other party i a notice delivered in the memmex provided above.

25. Holdover. If Lessee remains in possession of the Property afier the expiration of
the term hereof, Lessee, at Lessor’s option and within Lessor’s sole discretion, may be deemed a
Lesses on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monihly Rental shail be
autornatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental
payable under this Lease.

26. Imtentiopally Omitted,

27.  Surrender. At the expiration of the Lease Term, Lesses may remove from the
Property all of Lessee's Fixtures and Bquipment. Lessee shall repair auy damags caused by such
removal and shall Jeave the Property broom clean and in good and working condition and repair
inside and out, and comply with all of the requirements of Section 12.D hereof. Lessor may,
its sole discretion, elect 1o retain or dispose of in any manner any Fixtures or Equipment,
personal property and vehicles to which Lessee is entitled but which Lessee does not remove
from the Property pursuant to this Section within ten (10) days after nofice, provided, however,
that upon demand, Lessee shail refmburse Lessor for all costs mcurred by Lessor in removing
any Fixtures and Equipment and any all personal property, vehicles and imventory, Hazardous
Materials, USTSs and related equipment, located in or about the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.
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28.  Financial Statements; Compliance Certificate. Once per calendar year, and
within 120 days after the end of Lessee’s fiscal year, Lessee shall farnish to Lessor audited
financial statements of Lessee for the immediately preceding fiscal year, Lessor shall maintain
such statements in confidence but may disclose any financial staternents fiornished by Lessee to,
Lessor's lawyers, any prospective purchaser of the Property who bas entered into a signed
purchase agresment with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consuitants and accountants; Lessor shafl advise such permitted recipients that the financial
statements furnished to them are to be held in confidence. In no event shall Lessor knowingly
disclose Lessee's financial statements to competitors of Lesses.

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockonts, acts
of God, enemy or hostile governmental action, civil commotior, fire or other casualty beyond the
control of the party obEgated to perform (each, a "Force Maienre Bvent™) shall excuse the
performance by such party for a period equal to amy such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed npon Lessee with respect to Rental and
other Monetary Gbligations to be paid hereunder.

30. NoMerger. There shall be no merger of this Lease nor of the leasehokd estate
created by this Lease with the fee estate I or ownership of the Property by reason of the fct that
the same person, corporaticn, finm or ofher entity may acquire or hold or own, directly or
indirectly, (A) this Lease or the leasehold estate created by this 1.ease or any interest in this
Lease or in snch Jeaschold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall occur unless and until afl persons,
corporations, firms and other entities having any interest in (i) this Lease or the leasehold estate
created by this Lease, and (ii) the fee estate in or ownership of the Property or any paxt thereof
sought to be merged shall join in a written instrument effecting suich merger and shall duly
record the same.

31,  Characterization. Lessor and Lessee acknowledge and warrant to each other that
each bas been represented by independent counsel and has executed this Lease after being fully
advised by said counsel as to ifs effect and significance. This Lease shall be interpreted and
comstrued in a fair and impartial manner withont regard to such factors as the party which
prepared the instrument, the relative bargaining powers of the parties or the domicile of any
party. Whenever in this Lease any words of obligation or duty are nsed, such words or
expressions shall have the same force and effect as though made in the form of a covenant.

32. Easements. During the Lease Term, Lessor shall not have the right fo grant
easements on, over, under and above the Property without the prior consent of Lessee, which
consent will not be nmreasonably withheld, conditioned or delayed.

33. PBapkruptey. Intentionally Omitted.

34,  Atiorneys’ Fees, Inthé event of any judicieal or other adversarial proceeding
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be
entitled to recover all of its reasonable attorneys” fees and other Costs in addition to any other
relief to which it may be entitled. In addition, the prevailing party shall, tpon demand, be
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entitled to all attoxneys” fees and all other Costs incurred in the preparation and service of any
notice or demand herennder, whether or not a legal action is sabsequently commenced.

35, Memorandum of L.ease. Conowrrently with the execntion of this Lease, Lessor
and Lessee are executing Lessor’s standard form memorandum of lease in recordable form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, mt omiiting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor’s request, Lesses agrees to execute and
acknowledge a termination of lease and/or quit claim deed in recoxdable form to be held by
Lessor antil the expiration or sooner termination of the Lease Term.

36. ™o Broker. Lessor and Lessee represent and warrant {o each other that they have
had no conversation or negotiations with any broker concerning the leasing of the Property.
Each of Lessor and Lessee agrees to protect, indemuify, save and keep harmless the other,
against and from gl liabilities, claims, losses, Costs, damages and expenses, including attorneys”
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty
and representation.

37.  Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a irial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hexeto against the other or its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee’s use or occupancy of the Property, and/or any claim
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their
bargain. Purthermore, Lesses hereby knowingly, voluntarily and intentiopally waives the right it
mey have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's
Lenders, and any of the Affiliates, officers, dircctors, members, managers or amployees of
Lessor, Lessor’s Lenders, or any of their successors with respect to any and all issues presented
in any action, proceeding, ¢laim or counterciaim bronght with respect to any matter arising out of
or in connection with this Lease or any document contemplated herein or related hereto. The
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

38. Miscelianeons.

A, Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease.

B. Waiver and Amendment. Mo provision of this Lease shall be dsemed
waived or amended except by a written instrument unambiguously setting forth the
matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any maiter shall not be deemed a waiver of
the same or auy other matter on any future occasion. No acceptance by Lessor of an
amougnt less than the Rental and other Monetary Obligations stipulated to be due under
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this Lease shall be deemed to be other than 2 payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or
statement on any check or letier accompanying any such payment be deemed a waiver of
Lessor’s right to collect any unpaid amounts or an accord and satisfaction.

C. Successors Bound. Except as otherwise specifically provided herein, the
terms, covenants and conditions contained in this Lease shall bind acd inore to the benefit
of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto,

D. Captions. Captions are used throughout this Lease for convenience of
reference only and shall not be considered in any manner in the construction or

interpretation hereof.

E Severability. The provisions of this Lease shall be deemed severable. If
any part of this Lease shall be held unenforceable by any court of competent jurisdiction,
the remainder shall remain in full force and effect, and such unenforceable provision shall
be reformed by snch court 5o as to give maximum legal effect to the intention of the
parties as expressed therein.

E. Other Documents. Each of the parties agrees to sign such other and
firther documents as may be necessary or appropriate to canry out the intentions
expressed in this Lease; provided such documents are reasonably acceptable to each
parties’ connsel.

G. Entire Agreement. This Lease and any other instruments or agreements
referved o herein, constitute the entire agreement between the parfies with respect to the
subject matter bereof, and there are no ofher representations, warranties or agreements
gxcept as herem provided.

H Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of
any action or proceeding arising out of this Lease, the parties hereto expressly submit to
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee
consents that it may be served with any process or paper by registered mai! or by personal
service within or without the State of Nevada in accordance with applicable law.
Purthermore, Lessee waives and agrees not to assert in any such action, suit or
proceeding that it is not personally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict
the right of Lessor to cormmence any proceeding in the federal or state courts located in
the state where each Property is Jocated to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies available under this Lease.

L Counterparts. This Lease may be executed in one or more counterparts,
each of which shall be deemed an original.
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1 Prohibited Persons and Transactions. Lessee and Lessor (each a
"Representing Party™) represents 1o its current knowledge to the other that the
Representing Party is not a person or entity, nor owns property or interests in property,
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and
entitied "Blocking Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Cornmit or Support Terrorism” or under any rules and regulations related
thereto.

39.  Intentionally Omitied.

40. Ameodments to Accommodate Sale fo Tenanis In Common. At the request of
Lessor, Lessec shall exscule any amendments to this Lease that Lessor deerns reasonably
necessary to accommodate Lessor’s sale of the Property to tenants in common (2nd subsequent
management of the Property by such tenants in common or 2 manager appointed by them),
provided that such amendments do not materiaily and negatively impact Lessee's obligations

hereunder.
Remainder of page intentionally left blank; signatares follow]
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[N WITNESS WHEREOF, Lessor and Lessee have entered mjto this Leaze as ofthe date
first above writien. .

LESSOR:

£ Ll O A

EDWARD WOOLEY — 0 7°

Tax Identification or Social Secarity No.

STATE OF Wm }

county oF_Saln Clum, )

The foregojnp instrument was acknowledged before me on_}u sLe o | 2o{by
Etuc.red Wonjew a..n_ae , 20 individuai with an address of !

Sodi GOk S ) sscpa Aue. log grms O, SO
G . '/J_»z_péi\_

Notary Public

88

My Commission Expires:_{ £~ [5 &7

N U N NN W e

TIMA T, SEDA
A Commission # 141079 |
=} Nolary Public - Callfomis £
Sanla Clara County 3

R e e o et

[orey sewmst
sHizoes
DODIENTSIES GROOCE ST555dvt

Carzon City 26

A.App.143

EXHIBIT 7 - PAGE 26 OF 35

A.App.143



STATE OF CALIFORNIA j 8.8
COUNTY OF Santa Clara

On June 6, 2006

before me,

Tina T Seds
@ Notary Public, personaily appeared

Aot boalty
Judifn _ JiJooled

persanally known Lo me (or proved (o ine on the basis of
salisfactory evidence) o be the parson(s} whose
name(s) isiate subscribed Io the within instrument and
acknowledged to me thet helshefthey execuled the
sama in hisherfthelr authorized capacity{tes) and that by
hisettheir  signelure{s) on the instument fhe
person(s). or the enfily vpon behalf of which the
persan{s), acted, executed the instrument.

WITNESS my hiand and official seal.

Signalure, s:j‘(/'—-ﬁ\-' e M‘i

12

Commisson # 1441877 &
Nolary Pubfic - Ceilfoinla é

A.App.144

Sqnta Clase Counly
Comm. Expues Ocl 15, 2007

o e

{This area for official notorial seat)
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LESSEE:

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation .

By: ‘/f/ >

i

STATE OF-NEVEDA Cﬂl\i torma )
. 85
COUNTY OF WASHOE Dmﬂg)ff )

foregoing instument was acknowledged before me on JUi! i ; y ‘ﬁl[)by
Qau! Eﬁfﬁy&fm ags EEEZ] VIVAAA ofBEE%H]N %mn;nsi'nms, a

Nevada corporation. .

i am A Notary Publi€
My Commission Expires: &fﬁx w . ’)%(l Q .

I JEARETVE TEQER [
Commission 8 16808087 =

Relary Public - Colitornis 3
ORANGE COUNTY

oy Expitos Sopt. 20, 2007
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EXHIBIT A

DEFINED TERMS

The following terms shall have the following meanings for all purposes of this Lease:
“4dditional Rental” has the meaning set forth in Section 4.C.

“Adjustment Date” means the first anniversary of the Effective Date, and every
anniversary thereafter during the Initial Term, and any Extension Term.

“Affiliate” means any Person which directly or indirectly controls, is under common
control with or is controlled by any other Person. Fox purposes of this definition, “controls”,
“yunder common conirol with”, and “controlied by” means the possession, directly or indirectly,
of the power to direct or canse the direction of the management and policies of such Person,
whether throngh the ownership of voting securities or otherwise.

“Base Annual Rerial” means $238275.

“Base Monthly RentaP” means an amount equal to 1/12 of the applicable Base Annual
Rental.

“Business Day” means Monday throngh Friday, except those days on which the United
States Postal Service does not deliver regular first-class mail.

“Casualty” means any loss of or damage to any property inclnded within or related to any
Property or atising from an adjoining property caused by fire, flood or other casuaity.

“Condemmnation™ means a Taking and/or & Requisition,

“Coszs” means all reasonable costs and expenses incurred by a Person, including without
limitation, reasonable attomeys® fees and expenses, court costs, expert wiiness fees, costs of tests
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trigl
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance
and other insurance premiums, appraisal fees, stamp taxes, recording fees and tramsfer taxes or
fees, as the circumstances require.

“Dealer” means any Person that supplies gasoline and/or diesel fuel to Lessee at the
Propesty for sale to third parties, or its successor o assigns.

“Dealer Agreement” means a written agreement or other document granting Iessee the
right fo operate a gas station operation under the flag, brand or trade name of a Dealer.

A1
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“Default Rate” means 18% per annum or the highest rate permiited by law, whichever is
less.

*Deed of Trust" mesns any and all deeds of tmst, mertgages or other Hens to secure debts
or other security instraments here and after placed by Lessor on the Property or any part thereof
{except the Lessee’s personal property or trade fixtures), and to any and all renewals,
modifications, consolidations, replacements, extensions or substitutions of any such instrurnents.

“Effective Date” has the meaning set forth in Section 3 of this Lease.

“Environmental Laws™ means federal, state and local laws, ordinances, common law
requirements and regulations and standards, rules, policies and other govermnental requirements,
administrative rulings and conri judgments and decrees having the effect of law in effect now or
in the future and including 2H amendments, that relate 1o Hazardous Materials, Regulated
Substances, USTs, and/or the protection of humag health or the environment, or relating to
ligbility for or Costs of Remediation or prevention of Releases, and apply to Lessee and/or the

Property.

“Environmenial Liens” means liens that may be imposed pursnant to Environmental
Laws, inclnding but not limited to Nevada Revised Statutes Chapters 459 and 618.

“Event of Default” has the meaning set forth in Section 20.4.
“Expiration Date” has the meaning set forth in Section 3.
“Extension Optior™ has the meaning set forth in Section 3.
“Extension Term™ hag the meaning set forth in Section 3.
“Force Majeure Event” has the meaning set forth in Segtion 29.

“Governmental Authority” means any governmental authority, agency, department,
commission, burean, board, instramentality, court or quasi-governmental anthority of the United
States, any state or any political subdivision thereof {including but not limited to the Nevada
Depariment of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with anthority to adopt, modify, amend, inferpret, give effect to or enforce
any federsl, state and local laws, statutes, ordinances, rules or regulations, including cornmon
law, or to issue court orders.

“Hazerdous Materials” includes: (g) oil, petrolenm products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons
on or gbout the Property, cause the Property tg be in violation of any local, state or federal law or
regulation, (including without limitation, any Environmental Law), or are defined as or included
in the definition of “hazardous substances”, “hazardous wastes”, “hazardons materials”, “toxic
substances”, “contaminants”, “pollutants”, or words of similar import under any applicable Jocal,
statc or federal law or under the regulations adopted, orders issued, or publications promulgated
Waolcy/BHI
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pursuant thereto, including, but not limited to: (§) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, et seq.; (ii) the
Hazardons Materials Transportation Act, as amended, 43 U.S.C. §1801, et seq.; (iii) the
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and

(iv) reguiations adopied and publications promulgated pursuant to the aforesaid laws; (b)
ashestos in any form which is or could become frisbie, urea formaldehyde foam insulation,
transformers or other equipment which contain dielectric fluid containing levels of
polychlorinated bipbenyls i excess of fifty (50) parts per million; (c) mmderground storage tanks;
and {d) any other Regulated Substances, chemical, material or substance, exposure to which is
prohibited, limited or regulated by any governmental authority or which may or could pose a
hazard to the health and safety of the occupants of the Property or the owners and/or oceupants
of any adjoining property.

“Indemnified Parties” means Lessor, any Lessor’'s Lenders and their members, managers,
officers, directors, shareholders, partners, employees, agents, servants, representatives,
contractors, subcantractors, affiliates, subsidiaries, participants, successors and assigns,
inctuding, but not Mimited to, any successors by merger, consolidation or acquisition ofall or a
substantial portion of the assets and business of Lessor or any Lessor’s Lenders, as applicable.

“Initial Tern?” has the meaning set forth in Section 3.

“Insolvency Event” means (a) Lessee’s (i) fuilure to generally pay its debts as such debis
become due; (i) admitting in wrifing its inability to pay its debts generally; or (iii) meking a
general assignment for the benefit of creditors; (b) eny proceeding being instituted by or against
Lessee (i) seeking to adjudicate it 2 bankvupt or insolvent; (ii) seeking liquidation, winding up,
reorgamization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iif) secking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, either such proceeding shall remain undismissed for a period of one imndred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lesses
taking any corporate action t¢ authorize any of the actions set forth above in this definition.

“Law{s)” means any constitution, statute, rule of law, code, ardinance, order, judgment,
decree, injunction, rule, regulation, policy, requirement or administrative or judicial
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafter enacted or in effect.

“Leqse Term® shall have the meaning described in Section 3.

“ILegnl Requirements” means the requirements of all present and future Laws (including
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and
discrimination against, disabled individuals), all judicial and administrative inferpretations
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions
and conditions now or hereafter of record which may be applicable to Lessee or to the Property,
or to the use, mapner of use, occupancy, possession, operation, maintenance, alteration, repair or
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restoration of to the Property, even if compliance therewith necessitates shruchural changes or
improvements or results in interference with the use or enjoyment of the Property.

"Lessor's Lender” means any lender of Lessor that has a lien on the Property, including
any lenders named in any Deed of Trust.

“Losses” means any and ail claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in valze,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties {inclnding, without limitation, atforneys’ fees and ofther Costs of defense).

“Moneiary Obligations™ means all Rental and all other sums payable or reimbursable by
Lessee under this Tease to Lessor, to any third party on behalf of Lessor, or to zny Indemnified
Party.

“Notices™ has the meaning set forth in Section 24.

“Perniitted Amounts™ shall mean_ with respect to any given level of Hazardous Materials
or Regulated Snhstances, that Jeve] or quantity of Hazardous Materials or Regulated Substances
in any form or combination of forms which does not constitute a violation of any Environmental

-Laws and is customarily employed in, or associated with, similar businesses located in the states
where the Property is located.

“Permitted Encumbrances” shall mean those covenants, restrictions, reservations, Hens,
conditions, encroachments, casements, snrvey exceptions, parties in possession aud other matters
of title that affect the Property as of the date of Lessor’s acquisition thereof and those items
which hereafter affect title as permitted under fhis Lease, inchuding but not limited to those
identified in the owner's policy of title insurance issued to Lessor by First American Title
Insorance Company or an agent thereof in ¢conjunction with Lessor’s acquisition of the Property.

“Permitted Facility” roeans a gas station with convenience store (and restaurant and
postal wnit operations within a convenience store), and nses incidental or related thereio
including bt not limited to a car wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lesses's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience stote operations
(e.g., quick-service restaurants, deli and sandwich shops, coffec shops, juice shops, postal
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances.

“Permitted Sublease” has the meaning set forth in Section 23,

“Person” means any individual, partnership, corporation; limited Liability company, trust,
unincerporated organization, Governmental Authority or any other form of entity.
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“Property” means, that parcel or parcels of real estate located at the address set forth in
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with, all rights, privileges, and appurtenances associated therewith,
all buildings, fixtures and ofher improvements now or hereafter located on such parcels of real
estaie (whether or not affixed to such real estate).

“Regulated Substances” means “petroleum” and “ﬁctroleum—based substances” or any
similar terms described or defined m any of the Environmental Laws and any applicable federal,
state, county or local laws applicable to or regulating USTs.

“Release” means any presence, release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Materials, Regulated Substances or USTs.

“Remediation” means any response, remedial, removal, or corrective action, amy activity
to cleanup, detoxify, decontaminate, confain or otherwise remediate any Hazardous Materials,
Regulated Substances or USTs, any actions to prevent, cure or mxitigaie any Release, any action
to comply with any Environmental Laws or with eny permits issued pursuant thereto, any
inspection, investigation, study, monitering, assessment, audit, sampling and testing, laboxatory
or other analysis, or any evalnation relating to any Hazardous Materials, Regulated Substances or
USTs.

“Rental” means, collectively, the Base Annual Rental and the Additional Rental.
. “Rent Adjusiment” has the meaning set forth in Section 4.B.

“Successor Lessor” has the meaning set forth in Section 21,

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain procesdings pursuant to any Law, general or special, or
(i) by reason of any agreement with any condemnor in settiement of or under threat of any such
condemnation or other eminent domain proceeding, or (iii) by any other means, or () any de
facto condernnation that constitutes a compensable taking under applicable law. The Taking
shall be considered to have taken place as of the later of the date actual physical pessession is
taken by the condemmor, or the date on which the right to compensation and damages accrues
unider the law applicable to the Property.

“Threatened Release” means a substantial likelihood of a Release which requires action
ta prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmenta! medium comprising or
surrounding any Property which may result from such Release.

“USTs" sheans any one or combination of tanks and associated prpduct piping systems
used in connection with storage, dispensing and general use of Regulated'Substances.

WG means Winner's Gaming, Inc.
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"WGI Agreement” means any and all agreements of Lessee with WGI pursuant to which
WGI currently operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section
12.5). .

Woolsy/BH! .

1365 Baring BIva/BH]

Sparks, Movada

TIS2006

00D160/69959 GBDOCS 5T6854v2

EXHIBIT 7 - PAGE 34 OF 35
A.App.151



A.App.152

EXHIBITB

ADDRESS AND LEGAL DESCRYIPTION OF PROPERTY

PROPERYY ADDRESS:

PROPERTY LEGAL DESCRIPTICN:

Wooley/BHI
1365 Baring Blvd/BHL
Spacks, Neveda

TING
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This SUIARAWTY ACREEMENT, deisdpgad tite  doyof Mol 20007 (s
4 propment™, is made by Jerry Herbst, an indiidual e “Gramnioe™), for e benelit of
Bdwad 1. Woolsy aid Tadith A Wooley, tristees of s Bdward O, Wedey zad Tudith A,
onley Mtstvivos Revosdide Troe Veor 2000 (s "3 samor™).

RECTIALE:

A Tho Leosor and Reny-Hinckiey Trsfuastrles, & Mevads corpamation (“BET™, are
pnedes te that certzin T etss Agreaywent for property loceted on TS, Biphvray 30 fi Sparls,
Hovads ftin “Loao?

B, The Guarspior desires o sober o fidn Agresrent in grder i indose the
Landlerd 1o {J provids cupsent under the Lease ts 2 shinga of control of PLA. Mombito & Co.,
Wfi«&&%ﬁ%ﬁ%ﬁﬂ%@@%%mﬁ%%ﬁﬂﬂmﬁfﬁ@}m&%m
e g ey s ¥ A

WOV, THEREFORE, in cansderation of S premdises, aod afher onod aod walnable
semsideration:, fhereesipt nd sufficiency of which e bemlry stnowledeed, the Guamior
Hereby paomtees, promEses and mmiatdnes st Hilowe:

L. Grarznty. Ths (uavantor uaconditionaily, shrolutely spd frevesbly puarmntees
fhe Gmely payment sod performence of pel of BHI's obligations arishp out of and under e
Lense fench obiigetions, the “Gompeptend Obfieations”}). The Goemntor’s yumemty made herety
is ¢ gnaranty of thmely payment end perforrasnos of the Gusremises Obifgetions snd not reexely
of eallsctibility v enfhreadbify of such obligations.
IE iﬁ

2 Remedisg: ity of e Lescor, The Chmsrantor agrees thet #and to (he extont
Fixt B wither {23 Gals uy garsly sny of the and Fafls foy vepedy soch
Sihore within thidky (38} daye aftey reesiving written moSice fomn fhs Lessor of such Sdlme, or
(b} Is subjest to & pepding potition for sefief wnder Chagpter 7 or Chapter 11 of Tile 13 ofthe
Tnited tates Cods, the Cuitanter will be droctiy rosponsdble Sy the fall extont of say
wisalfisfed Churantoed Obfigations. This Agresmerat is sn nuconditioral, shuolute, present snd
without regard te, mmd fie sbligations of fi Guarsstor lirenndter shal oot be fngpoirad, sfisced
s released by, sy of te following: 4} any modification, sugplement, extensian or emendnent
of uny of The Gusramteed Clilipziions or (e Lot [y amy exbenision, indulgenes o ofher asthun
mmwm--m;ﬁmmmwwmmmmmmm
ﬁg}ﬂmwwmmmg}v}mywﬁwmmﬁnw%w&mmﬁ;wm
?:mg;ﬁafﬁywm&efm%ﬁm-immnm&mwmﬁmiﬁmymw
omexercise of tay Hght, remedy, power ar privilege in respect of this Agreament or sy of the
Chearunieed (Sgarions, (vi) any banslir of the assets of Teasor &y, & sy-consoidaion or
Wwﬁwzmw%wm,m'm‘mﬁvﬁwwmmymmmﬁqﬁm

. g b +
L aranna L B et
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dissahurion, sale or other dispoattion of ¢ff or substantielly olf ol ths assets, secriversiip,
ingslvency, boriqupicy, reorganizarion or similer procee@ing ficting BEI or eny of its sges
o €750 oy effemation or conteat of (he va¥idity of the Lease or fhis Agreament. Thy Gossagior
haurebry wodves sy Aaftmse to ity obfpations boneunder thet might arfee 29 2 resol of sy of e
fovegoing, end bereby waives e effvcr of any frer, cironmstme or event of any natios
whatpoeves Byt would sxonerals, o cotstitaieor glve dee to 2 defese o, fe obigation of e
sty or guaramior. ‘Without Hmitstlon, aeept t the exient specifically provided in Pacagreph 2
beread, Bz Guarantor watves ray dght i may have to requirs e Lessor, md aoy obligation the
Lesior may have, t proceed first agatost BHY or exheust any remedies that it may havs against
BHI in respect of non-paymient or con-parfornumes of the Cusrmteed Ghligiions, betors
demend for paymenf or performancs by e Guatsrinr onder this Agresgent.

exchosive of amy other ights o vesedivs it S Lessor oy ofsorwiss have 2t nw or b squity,
ded shiall nor priedice e Lessor’s gk b asset sy wiior tlsin tmder fin Lease,

3. Pumfienof gesment The tom of fhis Agreevment will begin on, and Hhis
Agmeemendt shaT be a0 Boe sl offsct nol, S Jostop of thet certels Siock Purehnss
Agreernem by snd amony Suscator, o seomprEry sexdrelled Ty b, apd the steedcioitiay of
Pa2d0e. Thiz Agreement will continue fu $55 fooce 2ud effext end fiee ohlizations of the
{eargptar Bereonder will oot be dschaped uotil fe carlier of 6 the dare vu which the
Gearanteed Obligstions 2ce flly perfinmed, ytiched end discharged or wmt) B3 Hubility 1o
e Lessor upfler the Lease shall bave been completely performed, sefisficd and discharged,
whirhever ocemrs fivst, or (i) wpon 2 clumge in the conbrd of BET provided fhar the Dessee by
vonsented 1o such dhanpe of conire], wifeh conset sfudl net be wresson-ty withbeld, For the
purpose of the foregofng sentens, “ohonge in e contesl of BATY shal] meen the teansfir, on s
“ipmulative basls, of 50% oo more of the voting control of BEY to a party vt vwned, directly or
fodirectly, by fhe Goamnior, BEdward Hedbet, Thnothy Herbst or Troy Hecbat, Any transfir p?
(nsranter’s inpereat i BE{ other than upon » charge in the conirol of BET with, Lessor®s copsent
pursuumt ie seodon {1 doove will not clise (s Aproement or Guarasdior™s whBgiions baeunder
“The Cumenteed Obfigations will nolbe considmed falty perfinmed, safsfind und
bern fully and compistely pecformed, satisfied wnd discharged, o () Wtk oxtent any clabny by

4. Mo Assiemmens The rights oo gbiigations af fe Guarentor herrunder ey aot
e nssfned withont vhe prior written srsent of the Lessor or the Taen bopcficiary of this
Apreernprt, Anyrpraported seciomest iy viodstion of this sectfon shel] be ool and void. AR
sovensnts md agreementy o this Agraement made by e Gnerantor shaBl bind wod fuurs t e
benufit of #s seecessors and peonitted ssiigny,

5 IotegreHan: Modification: Weiver. This Sgreament constitities the entire
afrpement between thy parties herete with respect to e sybject malter hereof wd supemedes i)
prior understandings of the patiies. No supplement, modifieation or amendtoent of s
Agreament will be binding wnbers execated i weiting by e Guarentor and acknowledped and
socepted by the Lessor o the then bonuficiary of Ty Agrevment, Mo walver of say of ths

ta
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provisions of thds Apreernent will be deemed to be or shull eonstitods & continning waiver. %sy
wabver will be binding unless sxecuied bn woitfog by fe party making the waiver.

cinries. Nothing in this Apreceuent dhall confer any rghly
wm@mwmypma%&mﬁmimﬂﬁmmﬁmgm

T Q_mlw mAmmtwﬂwmmmmpmﬁymemﬁi’
o Sompe of Mevads wilhons regand tr gonfifots of lye moinelple

Tsignatome pags follows]
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IN WITNESS ?&WF; the mﬁgﬂﬁm eansed thin (Guss wnty Agﬁmm fes b
dely emeovied ae of the date St sbove writtsn.

Each of the vndersigned bereby acknowledges wnd sccepts tide Guaranty Agreeent 4 of the
gste bereol,

EDWARD C. WOOLEY v— -~

mé’ﬁw@rﬁw

DY £ WOOLEY

e Lozus Cuscatty - LE By 50 CWoeleft G0

A.App.157
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EXHIBIT 9

A.App.159
FILED PP

Electronically
2014-08-08 04:07:29 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 4554518 : mfernand
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#4 resrnent™), s made by Terry Heshst, an ndividvel (the “Guarsntar™), for the benofit of
Rawerd C. Woolsy snd Judith 4. Wonlsy, s trustess of the Bdward €, Waoley and Tudith A,
Waoley Intervivos Revooshin Trust Vesr 2000 (the “Tousor™)

RECIYALS:

A ‘TheLessor md Berry-Hinokloy Endusiries, a Novads corparstion (“BET), are
pactioa o fhat cerisin Losse Agrocwment for 1365 Sering Boulevard, Spadas, Novada (e

B, The Guaranter Sesfres to anter fufo this Agresment in onier o ipduce the
Landiord to (i)pxoﬁdommtmﬂerﬁmlmiauhmmcfmlﬂ.kmmbﬁo & Coy
Limited (“PAMCG"), the corpotatiol fhet owaty 8l the stock of BEY and/or (1) enter intt au
pmsadment to the Lessg. . )

AGHEEMENT:

NOW, THERERORE, in consideration of the premises, and viher good mnd valnable
considsation, the reteipt and safficiansy of whish ere hersby adimowliadged, e Guurantor -
henshy gutrantass, protnigss aud unfotiekes s Silovs:

L m The Grarmterenoomdianally, absoluttly and imevooshly gepmniees
the tiniely pagment end performeanos of sach of BEI*s sbligations arisiag out of and tnder the
Lnsn {such toms, the "Cuacetesd Oklgations™). The Guurautor’s guamnty meds hiarelsy
iz & guaranty of peyncet snd perforaanse of the Guerantesd Chligations wod ot mecety
ofwolleatibiity or seforeesbility of saoh oliigations. )

famedies and Rights of the Tesser, The Cluscmabor apress fiat if and to the extext
fhuat BT eliher (e} fills to sutinlly wny of fhe Coaarteed ObHystions and fills to remedy such
foiiovs within thixty (30) days after yecalving written siotice fivun the Lesaor of such faflure, or
(b} is wuiject to & peading petition Sor ratief nder Chwpler 7 or Chapter 11 of Titlo 11 of the
Onited States Cods, ths Guarantor will be directy asibils for he AT sxtent of say
unatisfiad Garenteed Cbligations. ‘This Agresment 1s m yeonditional, abaolnde, prasent snd
santinning gueesty of payment snd prrformanss, sud will remein fa fli foros md offect
withont regand o, and the obligations of the Guirantor herminder shall not be impaired, affecled
oriotévaed by, oy of the Sollowing: () sny modiGeston, supplement, cxtsinion o smendeent
afaay of the Guarantess Obligations or the Leess; (i) sy extesion, indulgstns or othey action
in zespest thezeta or tharefors (1) any fifiees or delay by fhe Lessor or HHY in ecarvising soy
right orpower under the Lease; (iv) tmy fvalidity or vrapforceability i any respect of, or ey
frcegulerlty or other defect in any of, the Laese or Guanntosd Obligaiions; (¥) sy oxercise oz
no-exarcise of By tight, remedy, power or privitegs iu respect of this Agreement or mmy of the
Guareanteed Qbligations; {vI) any transfer of the sssets of Lassor to, or any comiofidation o
mmger of fhe Legsor with or futo, auy other antity; (vii) axy voluntery or involuntary Houidation,

A.App.160
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dissolution, sals o othey dispositlon of aff oz yubstantialiy all of the pasets, reosivemshin,
insalvency, bankropiey, reorganizaiion or similar propecding affecting BEE or auy of s assets;
o (vif) suy sifegation or contest of the validity of the Leuss ot this Agresment. The Guaramter
horsby waives any defense to iis chHaations heeunder famtmight arice 08 2 tesult of any of'the
forsgolng, m&hmbymmomwfwfm, elrournshines Gr gVeiit of Ay ditice -
whatsopver that would axonerats, ot cozsiltvie o give tise to3 defense fo, e obligation of &
Busty or guarantor. ' Without Smitatian, scoapt fo fhe extest specifically provided in Paregraph 2
Tieveof, Ty Guetentor watves any dght it mey have fo require e Lewstr, end eny obligation the
Lessor may have, to procsed fivst agaiest BEY or mihaust sy xemiedise that fi may havs ageinst
BEL it respesct of non-payment or son-performance of the Guaerantesd Obligaiions, hefora
démand for payment ar performazcs Ty the Garantor woder this Agreament,

The Guarstitor ackuowledges thet thexights and romedies herein provided sremot
enelusive of axy other rights or remediss thet the Lassor may ofierwise kuve af Taw orin equity,
end ghall not prejudics the Lessot™s ripht to asvert uny other clatm vmder fie Lesse.

3. Dustiopof Agveement. Thotinm of this Agreemont will hegin on, amd thiz

Agronmont al] be of no Soros and affest unthl, fe olosing of st certsin Stock Puxchese

bysndamongeuarmm oF & comptny eontrolled by kim, xud the stockhelders of
PAMEe. This Agreement will ontiono i foll forop and effent and the cbipations of the
Gmuhmmmﬂmhmamﬁimﬂuof{i}w date on which the

Gusrantsed Obfigaions are fully pecformed, satisfied and dischaoged or until BHT's Hebility to
o Lessor imdar the Lases ahall have bew oompletely perfoumed, setiefied and disoharged,
whickisyer nocis first, or (i} tpon & change in o sontzo] of RHT provided (het the Leszor has -
conaenied to suoh change of conirol, which comsent shell vot be warsasoxably withhsdd, For the
pmwfhﬁmmm%mhﬁamﬁammnmﬁamfmma
cummiative basis, of 50% or mors of the voting sontrol of BAT t » party not owned, firectly or
indireotly, by the Gustantor, Edward Hevbet, Timothy Herbst or Troy Harbst. Any tansfer of
Guaranior’s rterast I BHE ather thik gpon o change i fhe conteol of BEY with Lesyor’s consent
pussuzat fo ssction (1) above will ot cause this Agreement or Guaramtor’s ehilgations heveunder
to feminate, The Guarantesd Oblignations will oot be opnsidered fully performad, petiufied and
dizohergnd () nndess and uxtil sll obligations of BHT to the Lessor pursuant to the Leass have
bom fully and mmmﬂﬁmﬁaémdm“(b)nﬂummdaimby
mm:ngﬁnaBEImwum&!ng

The righis and chligations of the Goatantor heretnder moy ot
bammmmmmmwmmammmmwmﬁs
Agresment, Anypumperied assignment i vinlation of this soottnn shall e sodl and vaid, Al
oovepants and apreepemts & this Agreement mads by the Guarantor sbel] bind aod s to the
banefit of its soccassors andpmmﬁnﬁ askigns,

Walver. This Apreoment oomstitutes fis entire
mement betwmﬂmpubeshezm wiﬁ:mpact’!o hs subjeot marter hereof and suparsedes sl
privr understendings of the parties. 1¥p supplement, nvdification or amendment of thia .
Agreamunt will be binding emless executed in-writing by tho Guarantor ané sokmowledgad and
accepted by the: Legsor or the fiwn beneficlagy of this Agresment. No waivar of engy of the -

A.App.161
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provisions of fids Agrbement will be desmed o bo or shall constituts amﬁmn:igwamr e
walver will be binding upless excouted in, writing by the party meking the waiter,

6 ity Bepefiviajes, Noﬁﬂngmmwwmmarmﬂws
orremedics wmmymaﬁwﬁm&emmiﬁmmmsndm

1. Governinulaw. This Agreement will bs governad n ot eghents by the laws of
ths Stafs of Wevads without regard to confliots of law principies,

[signetore pags Gflows]
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IN WITNESS WHEREOF, the vndersigned have caused this Guaranty Agteement fo be
duly executed a5 of the date fivst above written,

Bach of the undersigned herebyy acknowledges and aocepis fhis Guaranty Agreement us of the
date hareof,

M@u@ T hullic
ITH &, WOOLBY

Herbit Lyt Cuarmmty 1363 Bafeg DOC

A.App.163
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A.App.165
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First Amendment to Lesse Acreement
v Harch 17,5007
THIE ¥ RMEWM&W T LEARE AGREEMENT {ﬁﬁﬁ * Epon iyl ;
dated 23 of Broerdn 2000 by sod between EDWARD C WOOLEY AND JUDITH A,
WODLEY, a9 srustess mf the Bdward £ Wooley and Tudith A Wooley Trservivos ﬁwmaﬁ&
T Yoo 2000 (° s e BERRY-HINCKLEY INDUSTRIES, 3 Mevada ¢ 8
{"Lemee”), whose i3 2235 Mae

7 Livive, Ropn, Movs

iE BUELE.

WHEREAS, Lessor and Lessse heve entered wio thal certain Losse Agreement daled as
of Muovermber 14, 2&’}&3 {the “Leane™) with tespect 1o reed propenty and improvements Iooated ar
180U S, Highway 50, Uarson Uiy, Nevads end 25 finther desoribed in Exhibic 4:

WHEREAS Lessor was onghally misidemified in the Lesse 2g Sdwerd C Wooley snd
Fudel A Woslsy,

WHERBAS, Lessor and Lesses wish fo mvend certain provisions of the Lesse s set Surth
berein, and

WHEREAS, capitiived terms not defined in this Arendment have the mesningy given
b thenys 4o Sha Laase,

NOW, TIIEREFORE, in consideration of the Joregoing recitals wnd other good gd
valusble consideration, th reveipt and sufficisncy of which is bereby acknowledsed, Lossor and
Lesses sgrot =8 ollows:

5. Lessor's Uhange of Mame, The nune of the Lessor is bereby chimizped, affective
g5 of the dats of the Lease listed sbove, i Bdward ©. Wooley and Fudih A, Wooley, a5 trusiess
of the Edward £ Wooley nad hulith A, Wooley balervives Revocable Trasr Yesy 2000

2 W Agrecments. The fetlowing setenee is adided 10 the end of Sectan 110

“For purpozes of slerification, this Section 5 not dearmed to prokibil the early termination
of the Wi Agrscment, g}mviﬁmi, et within sty (500 daye of termination of the WG
Agrosrent, 3 new sgmesmient is mtw mhw Eesges with WG Herbe Gorodag, e, B7TT
&m bl ﬁmam or & sabstinte gan saber sppreved by Lessor sk spproval norto be
sopepsnebly withheld, condl o dslaved).”

3 Brefani, Cunditional §imitation

5, Remedies aad Measure of Damages,

{8y The frm paragragh of Bection 203 is beweby deloted in e entivedy snd coplaced
as folipwey:

“Semedies Lpoe comsrence of an Bvent of Defauk, Lescor ghall give any lender whise
aume and aotice address information tise boen provided 1o Lessor in waiting, notics of sush
Event of Default contomporansously with the delivery of such notice to Lessee. Additonslly,
tender shall lave the right fwith no ohligation) to cure such Bvert of Dedsalt witkin the g
poriod slforded Lessee sed forth in the Lease with respect fo monctary definults, md vk mspect

A.App.166
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to non-mosetary defilts, such tme ressonably necsssary w0 vure such Bvent of Defanll, as long
#: the lender prompily commences to cure such Event of Default and diligently pursues such
cure 3 sonopistion.”

{83 The hollowing language is deleted in iis enlissly Form the second peragranh:

“IFWGE does not elect ¢lther such option, then, excopt a5 otherwise expressly provided
herein o such wther notics a8 may be regured By statute and cannol be walved by Lessee, Lessoy
shafl b entitle (o exerclse, ot ite option, consurrently, successively, or in say cornbinativg, afl
romedies evaiiskle af law or in equity, includineg withne Hmitalen, any one o7 o of the
following:”

and replaced with e Rellowing:

“1f lender does not eleet such option 1o cure, then, encept 28 otherwise oxpresshy provided
terein or sach olber nntice as may be roowived by statuts and camnot be waived by Lesses, Lessor
stall e ontitled to extroise, at its option, convurrently, successively, or in any combination, all

remdios available af law or in equity, Incindingy withost Himl=tion, sny one or mors of the
following™

4. Muortgages, Subordivstion and Anornment, Ssotivn 71 35 hereby amended ag
ftbowa:

{8} Thelest sertence of the frst paragraph of Seotion 21 is hereby deleted in iis
wriirety,

By The fourth paragraph of Sention 21 i5 deleted in its ertirety and replaced with the
following: “In the event any purchaser or assignee of any morizage 51 2 foroclosure sals soquires
ittle o any of the Properties, or in the event thaf any mortgagee or any assignee otherwize
suceeeds 1o die nghts of Lessor as Jandlord under this Lease, Lessce shall attors to morigages or
sush purchaser O ssstgmce, 53 the cese may be {a “Sacoeasor Legmor™), m&ir&mgﬁmﬂw
Successor Lessor as lessor under this Lease, and Successor Lessor shail reco grize md s
disturl Losses’s tenancy created hereby, Ro long as Lessee is aot then in defaull soder thiy
Lezse, dhis Lesse shall sontinge in &l force gnd offe0t 25 2 dlreet lepse bapween the Sucoessor
Lesgor and Letsse, provided that the Suceassor Lassor shall only be Hable for any nbligaticss of
{essor under this Leass which acovue from and after the date thet such Suscessor Leseor scouires
tifie by such Poopenty or otherwise succeeds 10 the rights of Lessor ss landiord kereunder, The
foregning provisinos shall be il operstive and effective without the sxecution of Bmther
ingtnumends.”

5 Assipnment/Subletting. Secllon 23 is hemby smunded as follows:
{81 The following sentenve is added %o (he end of the first paragraph of Ssction 23!

“Far purposes of clerification, Sis Seetion is not and shall not be decaned 1o probibit
Lasses’s right to collaterelly assign its interest to any third person or entity, including, without
limitstion, by placioy o gronting mny Hon, cneumbranss or sther séuwily wdorest on he Lease or
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irs iaserests Thereunder, 21l of which such actions may be teken by Lessos withont Lessm’s

consenl.”
fo}  The foilowing paragraph is added io the ead of Section 23:

"otwithelanding any provision To the contrary in {his Leass, Lessor consems 1o the
irassfer of ssstenment of Lesses's rights under this Leass upon & Toeeclosure ou Lessed’s interssis
hopeim, or deed in Beu of fureclonure, o oy uder of Lesses or oo offilisle of such lender, snd fo
the first transfer or assignment of such rights subsequent i foreclosure by such Iender 1o o thind
party, o long as the third party can demonstrate sufficient financial areditworthiness masonably
woteptale to Lessor”

& Governigg Law. Sections 37 and 38.H are hereby incoyporated in Bl by this
yeferenee,

[ Mo Giter Modification, Excepl o expressly set forth in this Aonendment,
nothing herein contained shell be deemed to modify, supplement, superseds or otherwise amend
sny term of condition in the Leasc, and the porties hevato achnowledge and sgres Ha 4l looms
and sonditons of the Louse are o shell remedn b Ball doroe snd e

&. Condition {o Effectiveness. This Amendment skali only be effective upon fie
closing of that certain transaction whereby the sharcholders of P.A. Morabito & Co., Limited
P AMCY, the corporation that owns all the stock of Lassee, will exder into a Stock Purchasz
Agreerment with Jerry Herbst {“Herbat™ pursuan to which Hlerbst will purchese all of the
outstarnding stosk of PAMCo.

& Coanterparts. This Amendment may be execuied in one oy niore countspans,
sach of which shail be deemed an oviginud.

[SIGNATURE PAGE FOLLOWS]
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N WITNESS WHEREQF, Lessor and Lessee have executed this Amendment on

e date first abowe writhsn

ﬁﬁmm zd
wdifts . Wl
T hevetze

LESSOR:

EDWARD C. WOOLEY AND JUDITH AL
WOOLEY

Bw J
Printed Name: 50 @obndd E g’,{?ﬁ&éfa;{//
Tile: :,7%—;4 A

LESSEE:
BERRY-HINCEKLEY INDUSTRIES
Ry

Printed Wame:

Tile:
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STATE OF HEVADA 3
PRicH
COUNTY OF WASHOE }

Ontpmer 79, D27 before : M/g‘*ﬂw %;aw
Public in an for sajd/State, personally appeared sl fugh, Ll osnf , personally known
to me {or proved t'me on the basls of saligfaciy wﬁﬁms&} fo be e %rsm whose namels

g iherrined to e within nsbomend end adaoniodged to me that be svecuied the same in s
sulhorized capacily, and thal by his signsdwe on the nslrument e parson, or the ety upon

bahalf of whinh the pereosn acted, executas the instrument,

WITHESS my hand and offical seal.

iBEALY

o e e
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13LS Douwny Bl

First Amendinent to Lease Agreement

THIS FIRST AMENDMENT TO LEASE AGREEMENT (this *Amendment”) is
dated as of March [2.,2007 by and between Bdward C. Woaley and Judith A. Wooley, as
{rustees of the Edward C. Wooley and Tndith A. Wooley Intervivos Revocable Trust Year 2600
(“Lessar”) and BERRY-HINCKLEY INDUSTRIES, a Nevada corporation (“Lessee”), whose
address is 425 Maestro Drive, Reno, Nevada 89511.

WHEREAS, Lessor and Lessee have entered into that certain Lease Apreement dated as
of May __ 2006, (the “Lcase’) with respect to real property and improvements as further
described in Exhibit A;

WHEREAS, Lessor was originally misidentified in the Leagse as Edward C. Wooley and
Judith A, Wooley;

WHEREAS, Lessor and Lesses wish to amend certain provisions of the Lease as set forth
herein; and )

WHEREAS, capitalized terms not defined in this Amendment have the meanings given
to them in the Lease.

NOW, THEREFORE, in consideration of the foregoing recitals and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and
Lessee agree as follows: :

1. Lessor’s Change of Name. The name of the Lessor is hereby changed to Edward
C. Wooley and Judith A. Wooley, as trustees of the Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust Year 2000.

2. WGI Agreemeuts. The following sentence is added to the end of Section 12.G:

“For purposes of clarification, this Section is not deemed to prohibit the early tenmination
of the WGI Agreement; provided, that within sixty (60) days of termination of the WGI
Agrcement, a new agreement is entéred into by Lessee with WGI, Herbst Gaming, lac., ET.T.
Inc. Slot Route or a substitute gaming operator approved by Lessor (soch approvai ot to be
unreasonably withheld, conditioued or delayed).”

3. Winner's Corner. Section 12.H is deleted in ifs entirety,
4. Defanit, Conditional Limitations, Rt_amedies and Measure of Damages.
The following Ianguage is deleted in its entirety from the first paragraph of Section 20.B:

“Remedies. Upon the occurrence of an Bvent of Default, with or without rotice or
demand, except as otherwise expressly provided herein or such other notice as may he required
by statute and cannot be waived by Lesseo, Lessor shall be entitled to exervise, at its option,

ExHIBIT1]l - PAGE 1 OF 7
A.App.174
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concurrently, successively, or in any combination, all remeglics”ava.ilable at law or in equity,
including without limitation, any one or mora of the following:

and replaced with the following:

“Remedies. Upon the occurrence of an Event of Default, Tessor s}.'lall g_i*:re any Itauder
whose name and notice address information has been provided to Lessor in writing, notice of
such Bvent of Defanlt contemporaneously with the delivery of such notice to Lessee. .
Additionally, lender shall have the right (with no obligation) to cure such Event of Default w1tl.uu
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with
respect to uon-monetary defanlis, such time reasonably necessary to cure such .E_vcnt of Dafanit,
as long as the lender promptly commences to cure such Event of Default and diligentty purstes
such cure to completion. If lender does not elect snch option to cure, then, except ss otherwise
expregsly provided herein or such other notice as may be required by statute and cannot b.e
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively,
or in any combination, all remedies available at law or in equity, including without limitation,
any ane or more of the following:”

. 5. Mortgages, Snbordination and Attornment. Section 21 is hereby amended as
follows: i

(&)  The last sentence of the first paragraph of Section 21 is hereby deleted in its
entirety.

(b)  The fourth paragraph of Section 21 is deleted in its entirety and replaced with the
following: “In the event any purchaser or assignee of any mortgage at a foreclosure sale 2cqguires
title to any of the Properties, or in the event that any mortgagee or any assignee otherwise
succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to mortgagee or
such purchaser or assignee, as the case may be (a “Successor Lessor™), and recognize the
Successor Lessor aa lessor under this Lease, and Successor Lessor shall recognize and not
disturk Lessese's tenancy created hereby. So long as Lessee is not then in default under this
Lease, this Leasc shall continue in full force and effect as a direct lease between the Successor
Lessor and Lessee, provided that the Successor Lessor shall only be lable for any obligations of
Lessor nnder this Lease which accrue from and after the date that such Suceessor Lessor acquires
title to such Property or otherwise succeeds to the rights of Lessor as landlord hereunder. The
foregoing provisious shall be self-operative and effective without the execution of further
instruments,”

6. Assignment/Subletting. Section 23 is hersby amended as follows:

(a) The following sentence is added to the end of the first paragraph of Section 23:

“For purposes of clarification, this Section is not and shall not be deemed to prohibit
Lessee’s right to collaterally assign its interest to amy third person or entity, including, without
[imitation, by placing or granting any lien, encurmbrance or other security interest on the Lease or

its interests thereunder, all of which such actions may be taken by Lessee without Lessor's
consent.”

EXHIBIT 11 - PAGE2 OF 7
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() ‘The following paragraph is added to the end of Section 23:

“Notwithstanding any provision to the contrary in this Lease, Lessor consents 10 the
transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's intorcsts
herein, or deed in lien of foreclosure, to any lender of Lessee or an affiliate of such lender, and to
the first transfer or assignment of such rights subsequent to foreclosure by such lenderto a third
party, so long as the third party can demonstrate sufficient financial creditworthiness reasonably
acceptable to Lessor.”

7. Governing Lavw. Sections 37 and 38.H are hereby incorporated in full by this
reference.

3. No Other Modification. Except as expressiy set forth in this Amendment,
nothing herein contained shall be deemed to modify, supplement, supersede or otherwise amend
any term or condition in the Lease, and the parties hereto acknowledge and agree that all terms
and conditions of the Lease are and shall remain in full foree and effect,

3. Condition to Effectiveness, This Amendment shall only be effective upon the
closing of that certain transaction whereby the shareholders of P.A. Morabito & Co., Limited
(“PAMCg™), the corporation that owns all the stock of Lessee, will enter into a Stock Porchase
Agreement with Jerry Herbst (“Herbst™) pursuant to which Herbst will purchase all of the
outstanding stock of PAMCo.

10,  Counterparts. This Amendmeat may be executed in one or more counterparts,
each of which shall be deemed an original.

[SIGNATURE PAGE FOLLOWS]
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N WITNESS WHEREOQF, Lessor and Lessee have executed this Amendment on

the date first above written,

pudety 4.0
O wittn 3. 10
- Thwstee

LESSOR:
EDWARD WOOLEY AND JUDITH WOOLEY

By: M
Printed Name: W&d%c?
Title: T Pws Y=L

LESSEE:
BERRY-HINCKLEY INDUSTRIES

By:
Printed Name:
Thtler

AGREED AND ACKNOWLEDGED:

WINNER'S GAMING, INC.

By: —

Printed Name: _é/.zw/ & /(‘a?#

Title: K""— &

SHERILL GRAYSON
STATE OF NEVADA

Sl h,
I )
ey i
: f
AN <
Nt
FALhL, I.ny

Agpt. Mo, 03-84260-2
Ampt. Expires Sy 18, 23087

EXHIBIT 11 - PAGE 4 OF 7

A.App.177

A.App.177



STATEOF _(alifornis
) s
COUNTY OF Senta Clara )

S

on March 12, 2007 _ peorame, 1dars M. Edgar. 5 Notary Public in
and for said Stale, personally appesred Bl wiprel C. (Boefles/~  persomatyiaown
se-medor proved to me on the basis of satisfactory svidencay to be the persan(s whose name(e) isfare
subscribed lo the within Instrument and acknowledgad to me thal he/shelthey executed the same in
Hisfhosthesr suthorized capacityfles), and that by hisfharhelr signature{e) on the instrument the
parson(sy; or the entity upon bohalf of which the persan(syaoled, executed the instrumant.

WITNESS my hand and officlal seal. MARY M. EDGAR
COMM. #1655108
-
‘ (¥
(8EAL)

STATE OF _Lali frrri
88
COUNTY OF M‘__&;

on_March 12, 2007 veiorems, Loy M. By 40 Notary Pubis i
wd Sget,opersonalg agpeared Fuolith A . o iewrf . personatiy-iaTowh
I prov me on the basis of safisfactory evidenceyto be the persanfe} whose namefa) lsfare-
subseribed to the within Instrument and acknowledgst toc?n’a {hat refche/they- executsd the G?ame In
isfherfthelf eutharized capacityfies), gnd that by Hefher/their slgnature(s) on the instrument the
persenis), ar the entity upon behalf of which tha personfs) acted, executed the instrument.

WITNESS my hand and official seal.

MARY M. EDGAR

A.App.178
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IN WITNESS WHEREOF, Lessor and Lesses have executed this Amendment on

the date first above written.

ittt -
O watittr . 10
rry

AGREED AND ACKNOWLEDGED:
WINNER'S GAMING, INC.
By

LESSOR:
EDWARD WOOLEY AND JUDITH WOOLEY
By: __Qé’@é/‘

= ;
Printed Name: @é cdngd . dfd' 2o ‘aﬁ
Title: ,77215 ve L

LESSEE:
BERRY-BINCKLE USTRIES

e
Printed Name: -_ihw U,QK |
| {

Title:

Pri.mter.'lI\Taal:me:&‘.,ég.——;‘z {(/f:/;

Title: /j“}f’ <
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STATE OF NEVADA )i
. ) 85:
COUNTY OF WASHOE )

On M?@ 28077 _, before me, MJ% naud+t . a Notary
Public in an for said State, personally appeared | a2y HLonA s _, personally known
to me (or proved to me on the basis of satisfactory evidence) to belthe person whose name is
subscribed to the within instrument and acknowledged o me that he exscuted the same in his

authorized capacify, and that by hls signature on the instrument the person, or the entity upon
behalf of which the person acted, execuled the instrument.

VWITNESS my hand and official seal.

(SEAL)

A.App.180
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f SILVER

GORDON §

March 18, 2013

VIA EMAIL & CERTIFIED MAIL:

The Goldbiatt Law Firm

Atn: L. Steven Goldblatt, Esq.
22 Martin Street

Gilroy, California 95037

Re: Obligations of Berry-Hinkley Indusiries Inc. (“BHI”} and Jerry Herbst (“Mr,
Herbst™} with regard to 76935 South Virginia St., Reno, Nevada 89511 (the “Leased
Premises™)

Dear Mr. Goldblatt:

This officc has been retained by Mr. Herbst and BHI with regard to certain outstanding
obligations due regarding the Leased Premises. | am in receipt of your letier of March 12, 2013,
on behalf of Overland Development Corporation, Inc., dba LIW Enterprises, Inc. and Larry I
Willard, Trustee of Larry James Willard Trust Privilege. According to the records and
documents provided to us, BHI is the lessee of the Leascd Premises pursuant to a Lease
Agreement entered into on MNovember 18, 2005 (together with all amendments and
modifications, the “Lease™, and Mr. Herbst is the guarantor of the Lease obligations pursuant 10
a Guaranty Agreement dated as of the Sth day of March, 2007 (the “Guaranty”).

it is my understanding that several years ago BHI and Mr. Herbst approached your clicnts
with regard to compromise and settle the obligations due under the Lease and Guaranty. For
various reasons, no agreements were agreed upon in this regard. Over the intervening time the
financial and economic situations for both BHI and Mr, Herbst have worsened. BHI is simply
not in the pesition o continue to operate the business located on the Leased Premises and
mainiain the Lease. As such, there are two options available; (i} an agreement {or the orderly
nrnover of the Leased Premises 10 your clients and a lermination of the Lease on terms
acceptable to BHI together with an agreement limiting Mr. Herbst's continued exposure on the
Guaranty, or (i) BHI will seck liguidation under Chapter 7 of the Bankruptey Code with an
immediate termination of business at the Leased Premises, and your clicnts can pursue a claim in
the Chapter 7 case. To the exient that your elients seek to enforce the Guaranty, in Hght of Mr.
Herbst's other outstanding obligations and financial condition, he will have no other option but
to scek protection under Chapter 11 of the Bankruptey Code, and your clients can pursue a claim
for damages under the Guaranty.

I helieve that you are aware of the limitations on the payment of future lease obligations

under Section 502 of the Bankruptey Code, which limitation is applicable to your clients” claims:

under the Guaranty. 1 also believe that you are aware of the provisions for payment of allowed

2960 Howarp Hucurs Parsway, Moves Fuooe 1 Las Vegas, Neovao 89169
T 702 FOR5555 ¢ P 7023892066
HISH0-001/1 84T _2 gordomsitvencom

LABVECAS ¢+ PEOENIX | REMNG @ WASHINGTON DI
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Gorden Sitver

Atlorreys and Counselons w Law

March 18, 2013
Page 2

unsecured claims against an individual debtor in Chapter 11, As such, your clients® recoveries in
the event that Mr. Herbst must seek protection under the Bankruptcy Code will be materially
impaired.

Given the outcome in the event of no resolution; no recovery from BHI, a limited
recovery under the Guaranty payable over lime, and repossession of non-cperating locations,
BHI is prepared to assist in a coordinated turnover of the Leased Premises, which affords your
clients the opportunity o maintain operations and preserve vaiue. Mr. Herbst will agree 1o
amend the Guaranty to provide for a total payment over sixty {60} months of the allowed claim
that your clients will have under Section 502(b)(6} of the Bankruptey Code for future amounts
due under the Lease, together with interest 51 3% per anmum. We believe that this amount will
be significantly greater than the amount your clients will receive under Chapter 11.

If your clients are interested in pursuing this alternative resolution, please contact me no
later than close of business on March 25, 2013. We will provide you with calculations of the
amount which Mr. Herbst will agree to pay and discuss the process for the turnover of the Leased
Premises. All negotiations must be cencluded by April 1, 2013,

Let me be very clear on two points. First, given the amount of moneys involved,
agreements must be reached with each hoider of a guaranty by Mr. Herbst of 2 BHI {ease or
other obligation. Second, the agreements with each landlord will be on the same monetary
formula and terms; no agreement will be reached with vour clients that is better or worse than the
agrecments reached with the others lessors.

I have not responded to each of the points you have raised in vour letter. However, BHI

and Mr. Herbst categorically deny the allegations set forth in the leiter regarding the conduct of
BH] and Mr. Herbst and any claim for damages associated with such alleged conduct,

Very fruly vours,

GORDON SILVER

MO W

GERALD M. GORDON, ESQ.

MMW/

FOSDU-00E 1842200 2

A.App.183

ExHIBIT 12 - PAGE 2 OF 2

A.App.183



A.App.184

A.App.184



EXHIBIT 13

A.App.185
FILED PP

Electronically
2014-08-08 04:07:29 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 4554518 : mfernand

A.App.185



GORDON @ SILVER

March 28, 2013

VIA EMAITL & REGULAR MAITL.:
Email: l.steven.goldblatt@email.com

The Goldblatt Law Firm

Atin: L. Steven Goldblatt, Esq.
22 Martin Street

Gilroy, California 95037

Re: Proposed settlement offer regarding the obligations of Berry-Hinkley Indusiries
Inc. (“BHI”) and Jerry Herbst (“Mr. Herbst™) with regard to 7695 South Virginia
St., Reno, Nevada 89511 (the “Leased Premises™)

Dear Mr. Goldblatt:

As indicated in our March 18, 2013 letter, BHI is prepared to assist in a coordinated
turnover of the Leased Premises, which affords your clients the opportunity to maintain
operations and preserve value. Mr. Herbst will agree to amend bis guaranty to provide for a total
payment over sixty (60) months equal to the allowed claim that your clients would have under
Section 502(b)(6) of the Bankruptcy Code for future amounts due under the lease in the event
Mr. Herbst is required to file a petition under Chapter 11, together with interest at 3% per annum.

The amount allowed pursuant to Section 502(b)(6) with regard to the Leased Premises is
$2,921,180 from March 1, 2013, to Angust 23, 2023. Subject to the conditions set forth in the
March 18, 2013 letter, Mr. Herbst is prepared to pay your clients $3,149,387 over 60 months,
which amount includes the $2,921,180 amount under Section 502(b}(6), together with interest at
3% per annum, The proposed monthly settlement payment is $52,490.

These calculations of allowed amounts include all scheduled rent increases pursuant fo
the lease and, as noted, are calculated from March 1, 2013, to expiration of the lease.

1 look forward to hearing from you in regard to this proposal.
Very truly yours,

GORDON SILVER

GERALD M. GORDON, ESQ.

3960 Howarp HucaEs Parkway, Nt Froor | Las VEGas, Nevana 89169

T: 702.796.5555 1 F: 702.369.2666
10500-001/1870022.doc gordonsilver.com
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Gordon Silver

Attorneys and Counselors at Law

March 28, 2013
Page 2

ce: Jerry Herbst {via email)
Brigid M. Higgins, Esq. (via email)
Marc Berger (via email)
Mark M. Weisenmiller, Esq. {(via email)

E0500-001/1870022 doc

A.App.187
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THE O'MARA LAW FiRM, P.C.

WILLIAM M. O’MARA, State Bar No, 00837
DAVID C. O’MARA, State Bar No. 8599

311 E. Liberty Street

Reno, NV 89501

Telephone (775) 323-1321

Facsimile: (775) 323-4082

LAW OFFICES OF BRIAN P, MOQUIN
BRIAN P. MOQUIN, ESQ.

Pro Hac Vice Application Pending
California Bar No. 247583

3506 La Castellet Court

San Jose, CA 95148

Telephone: 408.300.0022

Fax: 408.843.1678
bmoquin@lawprism.com

Attorneys for Plaintiffs
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individuallyandas ) Case No. CV14-01712

trustee of the Larry James Willard Trust Fund; )

OVERLAND DEVELCPMENT ) Dept.No. 6

CORPORATION, a California corporation; )

EDWARD C. WOOLEY ANDJUDITHA. ) ACCEPTANCE OF SERVICE OF
WOOLEY, individually and as trustees of the ) SUMMONS AND COMPLAINT ON
Edward C. Wooley and Judith A. Wooley ) BEHALF OF DEFENDANTS, BERRY-

Intervivos Revocable Trust 2000, ) HINCKLEY INDUSTRIES, JERRY

)
Plaintiffs, ) HERBST, and JH, INC.

VS, )
)
BERRY-HINCKLEY INDUSTRIES, a )
Nevada corporation; JERRY HERBST,an )
individual; and JH, INC., a Nevada )
corporation, )
)
Defendants. )
)

188

M

gayne
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1, John Desmond, of Gordon Silver, do hereby accept service of the Summons and
Complaint in the above-entitled case on behalf oé the Defendants, Berry-Hinckley Industries,
7% HALL
Jerry Herbst, and JH, Inc., this S day of st, 2014,

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does bereby affirm that the preceding document filed in the above

referenced matter does not contain the social security number of any person

—
Dated: \%Gn({méer QS 2014 GORDON SILVER

—
I %

~for~ TOHN DESMOND, ESQ.
100 W. Liberty St., Ste. 940
Reno, NV 89501
Telephone: 775.343.7500
Fax: 775.786.0131

A.App.189
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Cathy Hill
1130 Acting Clerk of the Court
GORDON SILVER Transaction # 4638541 : yvilori

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525

100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,
CASE NO.: CV14-01712

Plaintiff, DEPT. NO.: 6

VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

DEFENDANTS’ ANSWER TO PLAINTIFFS’ COMPLAINT

A.App.190
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DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST
(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER,

answer Plaintiffs” Complaint as follows:

JURISDICTION

1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’
Complaint.
2. To the extent Plaintiffs purport to quote or paraphrase from a document, the

document speaks for itself. Defendants deny any statements inconsistent with the document.
Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint.

PARTIES
3. Defendants are without knowledge or information sufficient to form a belief as to

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus
deny the same.

4. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus
deny the same.

5. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus

deny the same.

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’
Complaint.

7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’
Complaint.

8. Defendants deny the allegations contained in Paragraph 8 of Plaintiffs’
Complaint.

9. Defendants deny the allegations contained in Paragraph 9 of Plaintiffs’
Complaint.
1
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FIRST CAUSE OF ACTION
(Breach of Lease Agreement)

10.  Paragraphs 1 through 9 above are hereby incorporated by reference as if fully set
forth at this point.

11.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs’ Complaint,
and thus deny the same.

12.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 12 of the Complaint.

13.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint,
and thus deny the same.

14. Defendants deny the allegations contained in Paragraph 14 of the Complaint.

15.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 15 of Plaintiffs” Complaint,
and thus deny the same.

16. Defendants deny the allegations contained in Paragraph 16 of the Complaint.

17. Defendants deny the allegations contained in Paragraph 17 of the Complaint.

18. Defendants deny the allegations contained in Paragraph 18 of the Complaint.

19. Defendants deny the allegations contained in Paragraph 19 of the Complaint.

20. Defendants deny the allegations contained in Paragraph 20 of the Complaint.
-3-
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SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)

21.  Paragraphs 1 through 20 above are hereby incorporated by reference as if fully set
forth at this point.

22. Defendants deny the allegations contained in Paragraph 22 of the Complaint.

23.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 23 of the Complaint.

24.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 24 of the Complaint.

25. Defendants deny the allegations contained in Paragraph 25 of the Complaint.

26. Defendants deny the allegations contained in Paragraph 26 of the Complaint.

27. Defendants deny the allegations contained in Paragraph 27 of the Complaint.

28. Defendants deny the allegations contained in Paragraph 28 of the Complaint.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)

29.  Paragraphs 1 through 28 above are hereby incorporated by reference as if fully set
forth at this point.

30.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint,
and thus deny the same.

31. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs’ Complaint,
and thus deny the same.
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32.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 32 of Plaintiffs’ Complaint,
and thus deny the same.

33.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 33 of Plaintiffs” Complaint,
and thus deny the same.

34.  Defendants deny the allegations contained in Paragraph 34 of the Complaint.

35.  Defendants deny the allegations contained in Paragraph 35 of the Complaint.

36.  Defendants deny the allegations contained in Paragraph 36 of the Complaint.

37.  Defendants deny the allegations contained in Paragraph 37 of the Complaint.

38.  Defendants deny the allegations contained in Paragraph 38 of the Complaint.

39.  Defendants deny the allegations contained in Paragraph 39 of the Complaint.

40.  Defendants deny the allegations contained in Paragraph 40 of the Complaint.

41.  Defendants deny the allegations contained in Paragraph 41 of the Complaint.

42. Defendants deny the allegations contained in Paragraph 42 of the Complaint.

43.  Defendants deny the allegations contained in Paragraph 43 of the Complaint.

44.  Defendants deny the allegations contained in Paragraph 44 of the Complaint.

45.  Defendants deny the allegations contained in Paragraph 45 of the Complaint.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)

46.  Paragraphs 1 through 45 above are hereby incorporated by reference as if fully set
forth at this point.

47. Defendants deny the allegations contained in Paragraph 47 of the Complaint.
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48.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 48 of the Complaint.

49.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 49 of the Complaint.

50.  Defendants deny the allegations contained in Paragraph 50 of the Complaint.

51.  Defendants deny the allegations contained in Paragraph 51 of the Complaint.

52. Defendants deny the allegations contained in Paragraph 52 of the Complaint.

53.  Defendants deny the allegations contained in Paragraph 53 of the Complaint.

54.  Defendants deny the allegations contained in Paragraph 54 of the Complaint.

55.  Defendants deny the allegations contained in Paragraph 55 of the Complaint.

56.  Defendants deny the allegations contained in Paragraph 56 of the Complaint.

57.  Defendants deny the allegations contained in Paragraph 57 of the Complaint.

58.  Defendants deny the allegations contained in Paragraph 58 of the Complaint.

59.  Defendants deny the allegations contained in Paragraph 59 of the Complaint.

FIFTH CAUSE OF ACTION
(Breach of Fiduciary Duty)

60.  Paragraphs 1 through 59 above are hereby incorporated by reference as if fully set
forth at this point.

61.  Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 61 is required. To the extent
a response is required, Defendant Jerry Herbst denies the allegations in paragraph 61.

62.  Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 62 is required. To the extent

a response is required, Defendant Jerry Herbst denies the allegations in paragraph 62.
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63. Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 63 is required. To the extent
a response is required, Defendant Jerry Herbst denies the allegations in paragraph 63.

SIXTH CAUSE OF ACTION
(Breach of Fiduciary Duty)

64.  Paragraphs 1 through 63 above are hereby incorporated by reference as if fully set
forth at this point.

65. Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 65 is required. To the extent
a response is required, Defendant Jerry Herbst denies the allegations in paragraph 65.

66. Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 66 is required. To the extent
a response is required, Defendant Jerry Herbst denies the allegations in paragraph 66.

67. Defendant Jerry Herbst has filed a motion to dismiss the Fifth Cause of Action,
and therefore, no response to the allegations contained in paragraph 67 is required. To the extent
a response is required, Defendant Jerry Herbst denies the allegations in paragraph 67.

SEVENTH CAUSE OF ACTION
(Attachment)

68.  Paragraphs 1 through 67 above are hereby incorporated by reference as if fully set
forth at this point.

69. Defendants deny the allegations contained in Paragraph 69 of the Complaint.

70. Defendants deny the allegations contained in Paragraph 70 of the Complaint.

71.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 71 of Plaintiffs’” Complaint,
and thus deny the same.

72.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.

-7-
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73. Defendants deny the allegations contained in Paragraph 73 of the Complaint.
74. Defendants deny the allegations contained in Paragraph 74 of the Complaint.
75.  Defendants deny the allegations contained in Paragraph 75 of the Complaint.

EIGHTH CAUSE OF ACTION
(Temporary Restraining Order)

76.  Paragraphs 1 through 75 above are hereby incorporated by reference as if fully set
forth at this point.

77. Defendants deny the allegations contained in Paragraph 77 of the Complaint.

78.  Defendants deny the allegations contained in Paragraph 78 of the Complaint.

79.  Defendants deny the allegations contained in Paragraph 79 of the Complaint.

80.  Defendants deny the allegations contained in Paragraph 80 of the Complaint.

AFFIRMATIVE DEFENSES

In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses
may or may not have been asserted herein insofar as sufficient facts were not available to
Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants
assert the following defenses based in fact or upon reasonable belief and hereby reserve the right
to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or
discovery so warrants:

FIRST AFFIRMATIVE DEFENSE

Defendants hereby incorporate by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendants reserve the
right to seek leave of the court to amend this Answer to specifically assert any such defense.
Such defenses are herein incorporated by reference for the specific purpose of not waiving any
such defense.

SECOND AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted.

I
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THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because Defendants did not owe any
legal duty to Plaintiffs or, if Defendants owed any such legal duty, Defendants did not breach
that duty.

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties.

FIFTH AFFIRMATIVE DEFENSE

Defendants are excused from performance.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver,
equitable estoppel, and ratification.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately
mitigate any injuries and damages that it allegedly suffered.

EIGHTH AFFIRMATIVE DEFENSE

Defendants are entitled to set-off, should any damages be awarded against them.

NINTH AFFIRMATIVE DEFENSE

Plaintiffs may not recover on the claims pled in the Complaint because the damages
sought are too speculative and remote.

TENTH AFFIRMATIVE DEFENSE

Plaintiff has contractually waived the right to seek consequential, special, and indirect
damages.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and
adequate notice of any claimed breach.

I
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THIRTEENTH AFFIRMATIVE DEFENSE

It has been necessary for Defendants to employ the services of an attorney to defend this
action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together
with their costs expended in this action.

FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages
against Defendants.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs are not contractually entitled to accelerated rent.

SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to allege facts, or a cause of action, sufficient to support a
claim for attorney’s fees, costs, or interest.

PRAYER FOR RELIEF

WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST
hereby pray for judgment against Plaintiffs as follows:
1. That Plaintiffs take nothing by way of their Complaint and that the same be
dismissed with prejudice.
2. For costs of suit and reasonable attorneys’ fees; and
3. For such other and further relief as the Court deems just and proper in the
circumstances.
I
I
I
7
7
7
7

I
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Pursuant to NRS 239B.030

A.App.200

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 6" day of October, 2014.

GORDON SILVER

By: _ /s/ Kathleen M. Brady

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758
KATHLEEN M. BRADY

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: jdesmond@gordonsilver.com

Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants,
Berry Hinckley Industries, and
Jerry Herbst

-11-
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CERTIFICATE OF SERVICE

| certify that | am an employee of GORDON SILVER, and that on this date, pursuant to

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS> ANSWER

TO PLAINTIFFS’ COMPLAINT on the parties as set forth below:

XXX

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, Reno, Nevada, postage prepaid, following

ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)

Electronic Notification

addressed as follows:

David C. O’Mara

THE O’MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501

DATED this 6" day of October, 2014.

/s/ Cindy S. Grinstead
An Employee of GORDON SILVER

-12-
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THE O’MARA LAW FIRM, P.C.

WILLIAM M. O°'MARA, State Bar No. 00837
DAVID C. O’MARA, State Bar No. §599

311 E. Liberty Street

Reno, NV 89501

Telephone (775) 323-1321

Facsimile: (775) 323-4082

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN, ESQ.

Pro IHac Vice Application Pending
California Bar No. 247583

3506 La Castellet Court

San Jose, CA 95148

Telephone: 408.300.0022

Fax: 408.843.1678
bmoquin@lawprism.com

Attorneys for Plaintiffs

A.App.202
FILED
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Cathy Hill
Acting Clerk of the Coult
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individuvally and as ) Case No. CV14-01712

trustee of the Larry James Willard Trust Fund; )
OVERLAND DEVELOPMENT )
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

)

)

)

)

)

)
Plaintifis, )
VS. )
)
BERRY-HINCKLEY INDUSTRIES, a )
Nevada corporation; JERRY HERBST, an )
)

)

)

)

)

individual; and JH, INC., a Nevada
corporation,

Defendants.

Dept. No. 6

—
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A.App.203

MOTION TO ASSOCIATE COUNSEEL

Plaintiffs, Larry J. Willard, individually and as trustee of the Larry James Willard Trust
Fund, Overland Development Corporation, a California corporation, Edward C. Wooley and
Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000, by and through their counsel David C. O’Mara, Esq., of The
(O’Mara Law Firm, P.C., hereby moves this Court for an order permitting Brian P. Moquin,
Esq. to practice in Nevada pursuant to Nevada Supreme Court Rule 42 (SCR 42). This Motion
is supported by the attached “Verified Application for Association of Counsel” (Exhibit “17),
“Certificate of Good Standing” from California (Exhibit “2”), and the State Bar of Nevada
Statement (Exhibit “3™).

DATED: October 28, 2014 THE O’MARA LAW FIRM, P.C.
WILLIAM M. O°’MARA, ESQ.
DAVID C. O’MARA, ESQ.

/X-- @uuﬂ ('/W%QM

U T DAVID C~O°'MARA, ESQ.
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NOTICE OF MOTION

TO: Al Interested Parties; and

TO: Al Counsel of Record

PLEASE TAKE NOTICE that Plaintiffs, Larry J. Willard, individually and as trustee of
the Larry James Willard Trust Fund, Overland Development Corporation, a California
corporation, Edward C. Wooley and Judith A. Wooley, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000, by and through
their counsel David C. O’Mara, Esq., of The O’Mara Law Firm, P.C. will bring the foregoing

Motion to Associate Counsel on for decision on the day of , 2014,

in Department 6 of the above-entitled Court.

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document filed in the above

referenced matter does not contain the social secnrity number of any person.

DATED: October 28, 2014 THE O'MARA LAW FIRM, P.C.
WILLIAM M. O'MARA, ESQ.
DAVID C. O'MARA, ESQ.

X il 1)) @w\

DAVID C/U'%RA ESQ.
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CERTIFICATE OF SERVICE

I hereby certify that 1 am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty
Street, Reno, Nevada 89501, and on this date | served a true and correct copy of the foregoing

document on all parties to this action by:

k Depositing in a sealed envelope placed for collection and mailing in the United
' States Mail, at Reno, Nevada, following ordinary business practices

Personal Delivery

Facsimile

Federal Express or other overnight delivery
Messenger Service

Certified Mail with Return Receipt Requested
Electronically through the Court’s ECF system

Email

addressed as follows:

John Desmond, Esq.

100 W. Liberty St., Ste. 940
Reno, NV 89501
Telephone: 775.343.7500
Fax: 775.786.0131

DATED: Octobergf , 2014.

A.App.205




Ul

w

O e )

10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF EXHIBITS
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L. Verified Application for Association of Counsel
Under Nevada Supreme Court Rule 42

2. The State Bar of California’s Certificate of
Standing

State Bar of Nevada Statement Pursuant to
Supreme Court Rule 42(3)(b)
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VAPP

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Larry J. Willard, et al.

Plaintiff,
Case No. CV14-01712
Dept. No. 6

vS.
Berry-Hinckley Industries, Inc., et al.

Defendant.

I o N N N

VERIFIED APPLICATION FOR ASSOCIATION
OF COUNSEL UNDER NEVADA SUPREME COURT RULE 42

Brian F, Moquin | Petitioner, respectfully represents:
First Middle Name Last
1. Petitioner resides at 3506 La Castellet Court
Street Address
San Jose . Santa Clara , CA 95148
City County State Zip Code

( 408 | 300-0022
Telephone

2. Petitioner is an attorney at law and a member of the law firm of: Law Offices of Brian P. Moquin

with offices at 3506 La Castellet Court
Street Address
San Jose , Santa Clara , CA | 95148
City County State Zip Code
¢ 408 300-0022 ) bmoquin@lawprism.com
Telephone Email

A.App.208
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3. Petitioner has been retained personally or as a member of the above named law firm by

(See Exhibit 1{4)) to provide legal representation in
connection with the above-entitled matter now pending before the above referenced court.

4. Since November of 2008 | petitioner has been, and presently is, a member of good standing of

the bar of the highest court of the State of ___California where petitioner regularly practices

law.
5. Petitioner was admitted to practice before the following United States District Courts, United
States Circuit Courts of Appeal, the Supreme Court of the United States, and/or courts of other states

on the dates indicated for each, and is presently a member in good standing of the bars of said Courts:

DATE ADMITTED
Supreme Court of California 11/3/2008
U.S. District Court for the Eastern District of California 7/08/2011
U.S. Bankruptcy Court for the Eastern District of California 7/08/2011
U.S. District Court for the Central District of California 2/09/2011
U.S. District Court for the Northern District of California 2/22/2013

6. 1s Petitioner currently suspended or disbarred in any court? You must answer yes or no. If yes,

give particulars; e.g., court, jurisdiction, date: No.

7. Is Petitioner currently subject to any disciplinary proceedings by any organization with authority
at law? You must answer yes or no. If yes, give particulars, e.g. court, discipline authority, date,

status: No.

A.App.209
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8. Has Petitioner ever received public discipline including, but not limited to, suspension or
disbarment, by any organization with authority to discipline attorneys at law? You must answer yes

or no. If yes, give particulars, e.g. court, discipline authority, date, status: No.

9. Has Petitioner ever had any certificate or privilege to appear and practice before any regulatory
administrative body suspended or revoked? You must answer yes orno. If yes, give particulars, e.g.

date, administrative body, date of suspension or reinstatement: No.

10. Has Petitioner, either by resignation, withdrawal, or otherwise, ever terminated or attempted to
terminate Petitioner's office as an attorney in order to avoid administrative, disciplinary, disbarment,

or suspension proceedings? Yon must answer yes or no. If yes, give particulars:  No.

11. Petitioner has filed the following application(s) to appear as counsel under Nevada Supreme
Court Rule 42 during the past three (3) years in the following matters, if none, indicate so: (do nor

include Federal Pro Hacs)

Title of Court Was Application
Date of Administrative Body Granted or
Application Cause or Arbitrator Denied?

None.

(If necessary, please aftach a statement of additional applications)

A.App.210
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12. Nevada Counsel of Record for Petition in this matter is:

(must be the same as the signature on the Nevada Counsel consent page)

David C. O’Mara 8599
First Name Middle Name Last Name NV Bar #
who has offices at The O’ Mara Law Firm, PC.
Firm Name/Company
311 E. Liberty Street ; Reno _ Washoe
Street Address City County
89501 L T75 ) 3231321
Zip Code Phone Number

13. The following accurately represents the names and addresses of each party in this maiter,
WHETHER OR NOT REPRESENTED BY COUNSEL, and the names and addresses of each
counsel of record who appeared for said parties: (You may attach as an Exhibit if necessary. )
NAME MAILING ADDRESSS

See Exhibit 1(B).

14. Petitioner agrees to comply with the provisions of Nevada Supreme Court Rule 42(3) and (13)
and Petitioner consents to the jurisdiction of the courts and disciplinary boards of the State of
Nevada in accordance with provisions as set forth in SCR 42(3) and (13). Petitioner respectfully
requests that Petitioner be admitted to practice in the above-entitled court FOR THE PURPOSES OF
THIS MATTER ONLY.

15. Petitioner has disclosed in writing to the client that the applicant is not admitted to practice in

this jurisdiction and that the client has consented to such representation.

A.App.211
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I,_ BrianF  Moquin , do hereby swear/affirm under penalty of perjury that the

assertions of this application are true:

That I am the Petitioner in the above entitled matter; that I have read the foregoing and know the
contents thereof; that the same is true of my own knowledge except as to those matters therein stated
on information and belief, and as to the matter I believe them to be true.

That I further certify that T am subject to the jurisdiction of the Courts and disciplinary boards of
this state with respect to the law of this state governing the conduct of attorneys to the same extent as
a member of the State Bar of Nevada; that I understand and shall comply with the standards of
professional conduct required by members of the State Bar of Nevada; and that T am subject to the
disciplinary jurisdiction to the StatcABaI of Nevada with respect to any of my actions occurring in the

course of such appearance.

DATED this_ 6™ day of __ October ,2014

m

Petitioner/Affiant
If this signature is not in blue ink, you have a
copy.
STATEOF (4l psvmsa_ )
S8
COUNTY OF _wsa  (Darz )
Subscribed and sworn to before me
this 0% dayof 74, ,20 /4L
KiM-TRINH MAI 2y
COMM. #2073674 = A
) NOTARY RUBLIC ® CALIFORMIA 2 42y

/ SANTA CLARACOUNTY: =
s Comm. Exp. AUG. 1, 2018

A.App.212
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I David C. O'Mara hereby consent as Nevada Counsel of Record to the

Print NV Counsel name

designation of Petitioner to associate in this cause pursuant to SCR 42.

DATED this_ @ day of folsber 09 1

/{W WMl

~ Counsel of Record
If this signature is not in blue ink, you have a

copy.

STATE OF Y 1ttt )
COUNTY OF _Li)a Sy 2- )

Subscribed and sworn to before me

g

this @éﬁ MN

VALERIE WEliSN vada
Publlc Stata of N '

A.App.213



VERIFIED APPLICATION FOR ASSOCIATION
OF COUNSEL UNDER NEVADA SUPREME COURT RULE 42

Exhibit 1

A. List of Clients

1. Larry J. Willard

2. The Larry James Willard Family Trust

3. Overland Development Corp.

4, Edward C. Wooley

5. Judith A. Wooley

6. The Edward C. and Judith A. Wooley Intervivos Revocable Trust
B. Names and Addresses of Parties and Counsel of Record
NAME MAILING ADDRESS
Larry J. Willard 826 Vanderbilt Place,

San Diego, CA 92103

The Larry James Willard Family Trust 826 Vanderbilt Place
San Diego, CA 92103

Overland Development Corp. 826 Vanderbilt Place
San Diego, CA 92103

Edward C. Wooley 68-1025 N. Kaniku Dr. # 516
Kamueca, HI 96743

Judith A. Wooley 68-1025 N. Kaniku Dr. # 516
Kamueca, HI 96743

The Edward C. and Judith A. Wooley 68-1025 N. Kaniku Dr. # 516

Intervivos Revocable Trust Kamueca, HI 96743

David C. 0’'Marg, Esq. The O’Mara Law Firm, P.C.

311 East Liberty Street
Reno, NV 89501

A.App.214
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Acting Clerk of the Court
Transaction # 4672894 : ylloyd
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EXHIBIT 2
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THE STATE BAR

A.App.216

OF CALIFORNIA ' MEMBER RECORDS & COMPLIANCE

CERTIFICATE OF STANDING

September 15, 2014

TO WHOM IT MAY CONCERN:

This is to certify that according to the records of the State Bar, BRIAN P.
MOQUIN, #257583 was admitted to the practice of law in this state by the
Supreme Court of California on November 3, 2008; and has been since that
date, and is at date hereof, an ACTIVE member of the State Bar of
California; and that no recommendation for discipline for professional or
other misconduct has ever been made by the Board of Trustees or a
Disciplinary Board to the Supreme Court of the State of California.

THE STATE BAR OF CALIFORNIA

Louise Turner
Custodian of Membership Records

180 HOWARD STREET, SAN FRANCISCO, CALIFORNIA 94105-1617 : TELEPHONE: 888-800-3400

A.App.216
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Acting Clerk of the Court
Transaction # 4672894 : ylloyd

EXHIBIT 3

EXHIBIT 3
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STAT

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Case No. CV14-01712
Dept. No. 6
Larry J. Willard
vs.

Berry-Hinckley
Industries, Inc.

/

STATE BAR OF NEVADA STATEMENT PURSUANT TO SUPREME COURT RULE
42(3) (b)

THE STATE BAR OF NEVADA, in response to the application of
Petitioner, submits the following statement pursuant to SCR42(3):

SCR42(6)Discretion. The granting or denial of a motion to associate
counsel pursuant to this rule by the court is discretionary. The
court, arbitrator, mediator, or administrative or governmental
hearing officer may revoke the authority of the person permitted to
appear under this rule. Absent special circumstances, repeated
appearances by any person or firm of attorneys pursuant to this rule
shall be cause for denial of the motion to associate such person.

(a) Limitation. It shall be presumed, absent gpecial
circumstances, and only upon showing of good cause, that
more than 5 appearances by any attorney granted under
this rule in a 3-year period is excessive use of this
rule.

{(b) Burden on applicant. The applicant shall have the
burden to establish special circumstances and good cause
for an appearance in excess of the limitation set forth
in subsection 6{(a) of this rule. The applicant shall set
forth the special circumstances and good cause in an
affidavit attached to the original verified application.

1. DATE OF APPLICATIQON: October 10, 2014

2. APPLYING ATTORNEY: Brian P. Mcquin, Esg.

A.App.218
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3. FIRM NAME AND ADDRESS: Law Offices of Brian P. Moquin, 3506 La
Castellet Court, San Jose, CA 95148

4. NEVADA CQOUNSEL OF RECORD: David C. O'Mara, Esg., The O'Mara Law
Firm, P.C., 311 E. Liberty Street, Reno, NV 89501

5. There is no reccrd of previous applications for appearance by
petitioner within the past three (3) years.

DATED thig October 22, 2014

! {
M AR
Maryn Jorgensén
Member Services Manager
Pro Hac Vice Processor

STATE BAR OF NEVADA

A.App.219
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Electronically
2014-11-10 03:32:31 PM
Cathy Hill

Acting Clerk of the Court
Transaction # 4689820

CODE NO. 3696

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

k k%

LARRY J. WILLARD, individually and as trustee
of the Larry James Willard Trust Fund; et al.,

Plaintiffs,
Case No. CV14-01712
Vs.
Dept. No. 6
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; JERRY HERBST, an individual and
JH, INC., a Nevada corporation,
Defendants.
/
PRETRIAL ORDER

The procedures described in this pretrial order are designed to secure a just, speedy, and
inexpensive determination of the issues. If any party believes that a procedure described below will
not achieve these ends in this case, that party should seek an immediate conference among all parties
and the Court so that alternative possibilities may be discussed. Otherwise, failure of either party to
comply with the provisions in this order may result in the imposition of sanctions, including dismissal

of the action or entry of a default. All references to “counsel” include self-represented litigants.

A.App.220
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I. TRIAL SETTING AND PRETRIAL CONFERENCES

A. Trial Setting. Within 30 days of the date of this Order, Counsel for Plaintiff(s) must
notice counsel for Defendant(s) and set this matter for trial. Said trial setting may be via telephone
conference with all parties conferenced first before calling the Court.

B. Interim Pretrial Conferences. The Court is available to meet with the parties whenever
the parties agree that a meeting would be beneficial in facilitating this litigation. The Court also may
order one or more pretrial conferences sua sponte or upon motion by any party.

C. Final Pretrial Conference. When this case is initially scheduled for trial, the parties shall
also arrange for a final pretrial conference, to be held no later than 60 calendar days prior to trial.

1. Purpose—The conference is intended to develop a plan for trial, including a
protocol for facilitating the admission of evidence, and to address any trial-related disputes, needs, or
requests.

2. Required Attendance—This conference must be attended by (a) the attorneys who

will try the case; (b) the parties, which includes an authorized representative of any party that is an
entity; and (¢) any unrepresented parties.

3. Use of Equipment at Trial—At this conference, counsel must advise the Court fully

with respect to the following matters:
(a) the equipment to be used during trial;
(b) the presentation software to be used during trial, and whether each party is able to
receive and use digital files of presentation materials prepared by another;

(c) any expected use of videoconferencing; and

A.App.221
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(d) the testing, inspection, compatibility, reliability, positioning, and backup for any
equipment to be brought to the courtroom.
D. Personal Appearance Required. Except upon prior approval otherwise, counsel must

appear at all conferences in person.

II. DISCOVERY

A. Explanation and Support for Objections. A party objecting to a discovery request

must, in the original response, specifically state the grounds for any objection asserted, including (a)

an explanation supporting the stated objection, and (b) affidavits, declarations, or other evidence to
support any factual assertions upon which the objection is based. The Court will disregard general
objections used to assert objections that might exist to unspecified portions of a discovery request.

B. Consultation Before Motion Practice. Prior to filing any discovery motion, the attorney
for the moving party must consult with opposing counsel about the disputed issues. Counsel for each
side must present to each other the merits of their respective positions with the same candor,
specificity, and supporting material as would be used in connection with a discovery motion.

C. Dilatory Motions. Notwithstanding the deadline for submitting pretrial motions, all
discovery motions must be filed and submitted in a reasonably prompt manner with respect to the
request or response giving rise to the motion.

D. Discovery Hearings. Discovery motions typically are resolved without the need for oral
argument. However, if both sides desire a dispute resolution conference pursuant to NRCP 16.1(d),
counsel must contact the Discovery Commissioner’s office, at (775) 328-3293, to obtain a date and
time for the conference that is convenient to all parties and the Discovery Commissioner. If the
parties cannot agree upon the need for a conference, the party seeking the conference must file and

submit a motion in that regard.

A.App.222
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E. Effect of Trial Continuance. A continuance of trial does not extend the deadline for
completing discovery. A request for an extension of the discovery deadline, if needed, must be made
separately or included as part of any motion for continuance of trial.

F. Electronically Stored Information. Electronically stored information (“ESI”) is any
information created, stored, or best utilized with computer technology of any type. ESI generally is
discoverable to the same extent as other information.

1. Notice of ESI Discovery—If any party intends to seek the production of ESI in this

case, that fact should be communicated as soon as possible to counsel for the party in possession,
custody, or control of that ESI, and the categories or types of information to be sought should be
clearly identified.

2. Consultation About ESI—If discovery of ESI will be sought or is likely to be

sought, the parties must meet and confer about the issues, problems, and disputes that might
reasonably arise from such a request.

3. Knowledge of Systems—To the extent that discovery of a party’s ESI is or

reasonably may be an issue in the case, counsel for that party (either personally or through a
representative) must become appropriately familiar with the operation of the client’s relevant
information management systems, including the manner in which information is stored and retrieved.
The degree of familiarity necessary will depend upon the nature of the case, the information systems,
the discovery requests, and other relevant factors.

G. Computer Animations. If any party intends to offer a computer-generated animation
either as an evidentiary exhibit or an illustrative aid, that party must disclose that intention when
expert disclosures are made pursuant to NRCP 16.1(a)(2). A copy of the animation must be

furnished to all other parties no later than 30 calendar days prior to trial. Disclosure of the animation

A.App.223
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includes copies of the underlying digital files as well as the completed animation.

IIL. SETTLEMENT AND ALTERNATIVE DISPUTE RESOLUTION

A. Notice of Settlement. In the event that this case is settled prior to trial, the parties must
promptly notify the presiding judge’s judicial assistant.

B. Settlement Conference or Alternative Dispute Resolution. The court may order, upon
a party’s request or sua sponte, that the parties and their attorneys (a) meet in person with a judge
other than the presiding judge in this case and attempt to settle the case, or (b) participate in
mediation or some other appropriate form of alternative dispute resolution in an effort to resolve this

case prior to trial.

IV. TRIAL-RELATED PROCEDURES

A. All Motions and Motions in Limine. All motions, except for motions in limine, must be

fully briefed and submitted for decision no later than 30 calendar days before trial. Motions in limine

must be fully briefed and submitted for decision no later than 15 calendar days before trial. Any

party filing a motion in limine, or any other paper stating a party’s position in connection with a
motion in limine, must deliver to chambers a copy of that party’s filing. The parties are relieved of
the requirement that motions in limine be attached to a party’s trial statement.

B. Page Limits. Legal memoranda submitted in support of any motion may not exceed
fifteen pages in length; opposition memoranda may not exceed fifteen pages in length; and reply
memoranda may not exceed five pages in length. These limitations are exclusive of exhibits. A party
may file memoranda that exceed these limits only with prior approval of the Court, upon a showing
of extraordinary circumstances. Said approval will only be considered upon the party filing a Motion
to Exceed Page Limits. Absent a Motion to Exceed Page Limits and the Court’s approval of said

motion, any motion, opposition or reply submitted to Department Six that exceeds the page limits

A.App.224
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listed above, will be rejected.
C. Exhibits. The Court Clerk(s) for Department 6, will contact trial counsel, no later than

seven calendar days prior to trial, to arrange a date and time to mark trial exhibits.

1. Marking and Objections—All exhibits shall be marked in one numbered series
(Exhibit 1, 2, 3, etc.) and placed in one or more binders provided by counsel, unless the Court permits
a different procedure. When marking the exhibits with the clerk, counsel shall advise the clerk of all
exhibits which may be admitted without objection, and those that may be admissible subject to
objections.

2. Copies—Counsel must cooperate to insure that three identical sets of exhibits—one
for the Court, one for the clerk to be used for trial, and one for the testifying witnesses—are provided
to the Court.

3. Custody of Exhibits—After trial exhibits are marked by the clerk, they will remain

in the custody of the clerk.

4, Unmarked Exhibits—Any exhibits not timely submitted to opposing counsel and
the clerk in full compliance with these procedures will not be marked by the clerk, and may not be
offered or referenced during the trial.

5. Illustrative Aids—No later than seven judicial days before trial, the parties must

exchange any illustrative aids that they may use at trial. These exhibits must be exchanged in the
form and format in which they may be used at trial.

D. Trial Statements. The trial statement required by WDCR 5 must be filed and served no
later than 5:00 p.m. five judicial days before trial. It must be served upon other parties by personal
delivery, fax, or email, and a copy must be delivered to the chambers of the presiding judge.

E. Jury Instructions and Verdict Forms. All proposed jury instructions and verdict forms

A.App.225
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must be submitted to the Court no later than five judicial days prior to trial.

1. Format—All original jury instructions must be accompanied by a separate copy of
each instruction containing a citation to the form instruction or to the authority supporting that
instruction. All modifications made to instructions taken from statutory authority, Nevada Pattern
Jury Instructions, Devitt and Blackmar, CACI, BAJI, or other form instructions must be separately
underscored on the citation page.

2. Exchange—The parties must exchange all proposed jury instructions and verdict
forms no later than seven judicial days before trial.

3. Agreement and Submission—The parties must confer regarding the proposed jury

instructions and verdict forms before they are submitted to the Court. All undisputed instructions and
verdict forms must be submitted jointly to the Court; the parties must separately submit any disputed
instructions and verdict forms.

4. Disputes and Additional Instructions—After commencement of the trial, the Court

will meet with counsel to determine the jury instructions and verdict forms that will actually be used.
At that time, the Court will resolve all disputes over instructions and verdict forms, and consider the
need for any additional instructions which could not reasonably have been foreseen prior to trial.

F. Juror Notes and Questions. Jurors will be permitted to take notes during trial. Jurors
will be permitted to submit questions in writing during trial; however, juror questions will be asked
only after the questions are reviewed by counsel and approved by the Court. Any objection to this
procedure must be set forth in the trial statement.

G. Use of Electronically Recorded Depositions. No depositions that were recorded by
other than stenographic means may be edited until the Court rules on objections. If sucha recording

is to be used at trial, it must be edited to eliminate cumulative testimony and to present only those

A.App.226
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matters that are relevant and material. All extended silent passages and objections/exchanges
between counsel must be omitted.

H. Evidentiary Rulings. Every witness that counsel intends to call at trial must be informed
about any rulings that restrict or limit testimony or evidence (e.g., rulings on motions in limine), and
to further inform them that they may not offer or mention any evidence that is subject to that ruling.

1. Examination Limits. Absent extraordinary circumstances, counsel will be given the
opportunity for one re-direct and one re-cross examination.

V. MISCELLANEOUS

A. Communication with Department. In addition to communication by telephone, letter, or

facsimile, counsel may communicate with Department 6 via electronic mail to the Judicial Assistant

at;_heidi.boe@washoecourts.us. All written communications must be copied to all opposing counsel
and unrepresented litigants.

B. Request for Accommodation or Interpreter. Counsel must notify the Court as early as
possible of any reasonable accommodation needed because of a disability or the need for an
interpreter.

C. Audio Visual Equipment. Attorneys requesting the use of audio visual equipment in the
courtroom must complete the “audio visual equipment request form” and fax the completed form to
Court Administration at the number provided thereon. Please note that significant lead time is
needed for the request as Court equipment is limited. The form is available on the Second Judicial
District Court’s web site at:

http://washoecourts.com/filing office/PDF/Audio%20Visual%20Equipment%20Request%20

Form.pdf

D. Etiquette and Decorum. Counsel must adhere to professional standards of courtroom

A.App.227
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etiquette and decorum. In addition, direct attacks on the character or ethics of other counsel which the
Court deems unwarranted—whether occurring in a writing submitted to the Court, at a deposition, or
in connection with a trial, hearing, or meeting with the Court—may result in the imposition of
sanctions.

IT IS SO ORDERED.

DATED this /ﬂ day of November, 2014.

DISTRICT COURT JUDGE

A.App.228
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT;
that on the _M"day of November, 2014, | electronically filed the foregoing with the
clerk of the Court:
JOHN DESMOND, ESQ.

DAVID O’'MARA, ESQ.
KATHLEEN BRADY, ESQ.

BRIAN IRVINE, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

M!C{Iftlﬁ’?/

Judicial Assistant

A.App.229
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THE O’MARA LAW FIRM, P.C.

WILLIAM M. O°’MARA, State Bar No. 00837
DAVID C. O°'MARA, State Bar No. 8599

311 E. Liberty Street

Reno, NV 89501

Telephone (775) 323-1321

Facsimile: (775) 323-4082

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN, ESQ.

Pro Hac Vice Application Pending
California Bar No. 247583

3506 La Castellet Court

San Jose, CA 95148

Telephone: 408.300.0022

Fax: 408.843.1678
bmoquin@lawprism.com

Attorneys for Plaintiffs

A.App.230
FILED
Electronically
2014-11-13 09:49:24
Cathy Hill
Acting Clerk of the C
Transaction # 46932

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.

Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

) Case No. CV14-01712

)
) Dept. No. 6

)

) ORDER ADMITTING BRIAN P.
WOOLEY, individually and as trustees of the ) MOQUIN, ESQ. TO PRACTICE
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Brian P. Moquin, Esq. having filed his Motion to Associate Counsel under Nevada
Supreme Court Rule 42, together with a Verified Application for Association of Counsel, a
Certificate of Good Standing for the State of California, and the State Bar of Nevada Statement;
said application having been noticed, no objections having been made, and the Court being

fully apprised in the premises, and good cause appearing, it 1S hereby

ORDERED, that said application is hereby granted, and Brian P. Moquin, Esq. is
hereby admitted to practice in the above-entitled Court for the purposes of the above-entitled

matter only.

DATED: ///I 7’/ ,2014.

DIgTRICT COURT JUDGE

A.App.231






