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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
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(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 
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(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xv 
 

 
(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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GORDON SILVER 

JOHN P. DESMOND 

Nevada Bar No. 5618 

BRIAN R. IRVINE 

Nevada Bar No. 7758 

KATHLEEN M. BRADY 

Nevada Bar No. 11525 

100 West Liberty Street 

Suite 940 

Reno, Nevada  89501 

Tel:  (775) 343-7500 

Fax:  (775) 786-0131 

Email: jdesmond@gordonsilver.com 

Email: birvine@gordonsilver.com 

Email: kbrady@gordonsilver.com  

 

Attorneys for Defendants 

Berry Hinckley Industries, and 

Jerry Herbst 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

 

LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD E. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of the 

Edward C. Wooley and Judith A. Wooley 

Intervivos Revocable Trust 2000, 

    

Plaintiff, 

vs. 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; JERRY HERBST, an 
individual; and JH, INC., a Nevada 
corporation, 

Defendants. 

 CASE NO.: CV14-01712 

 

DEPT. NO.: 6 
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DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER, 

answer Plaintiffs’ Amended Complaint as follows: 

JURISDICTION 

 

1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’ 

Complaint. 

2. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint. 

PARTIES 

3. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus 

deny the same. 

4. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus 

deny the same. 

5. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus 

deny the same. 

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’ 

Complaint. 

7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’ 

Complaint. 

FIRST CAUSE OF ACTION 

(Breach of Lease Agreement) 

 8.  Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set 

forth at this point. 
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A.App.251 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-3- 

 

 9. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint, 

and thus deny the same. 

 10. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 10 of the Complaint. 

 11. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs’ Complaint, 

and thus deny the same. 

 12. Defendants deny the allegations contained in Paragraph 12 of the Complaint. 

 13. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint, 

and thus deny the same. 

 14. Defendants deny the allegations contained in Paragraph 14 of the Complaint. 

 15.  Defendants deny the allegations contained in Paragraph 15 of the Complaint. 

 16. Defendants deny the allegations contained in Paragraph 16 of the Complaint. 

 17. Defendants deny the allegations contained in Paragraph 17 of the Complaint. 

 18. Defendants deny the allegations contained in Paragraph 18 of the Complaint. 

SECOND CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set 

forth at this point. 

A.App.252 
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 20. Defendants deny the allegations contained in Paragraph 20 of the Complaint. 

21. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 21 of the Complaint. 

 22. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 22 of the Complaint. 

 23. Defendants deny the allegations contained in Paragraph 23 of the Complaint. 

 24. Defendants deny the allegations contained in Paragraph 24 of the Complaint. 

 25. Defendants deny the allegations contained in Paragraph 25 of the Complaint. 

 26. Defendants deny the allegations contained in Paragraph 26 of the Complaint. 

THIRD CAUSE OF ACTION 

(Breach of Lease Agreement) 

 27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set 

forth at this point. 

 28. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint, 

and thus deny the same. 

 29. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs’ Complaint, 

and thus deny the same. 

 30. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 
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the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint, 

and thus deny the same. 

 31. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs’ Complaint, 

and thus deny the same. 

32. Defendants deny the allegations contained in Paragraph 32 of the Complaint. 

 33. Defendants deny the allegations contained in Paragraph 33 of the Complaint. 

 34. Defendants deny the allegations contained in Paragraph 34 of the Complaint. 

 35. Defendants deny the allegations contained in Paragraph 35 of the Complaint. 

 36. Defendants deny the allegations contained in Paragraph 36 of the Complaint. 

 37. Defendants deny the allegations contained in Paragraph 37 of the Complaint. 

 38. Defendants deny the allegations contained in Paragraph 38 of the Complaint. 

 39. Defendants deny the allegations contained in Paragraph 39 of the Complaint. 

 40. Defendants deny the allegations contained in Paragraph 40 of the Complaint. 

 41. Defendants deny the allegations contained in Paragraph 41 of the Complaint. 

 42. Defendants deny the allegations contained in Paragraph 42 of the Complaint. 

FOURTH CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set 

forth at this point. 

 44. Defendants deny the allegations contained in Paragraph 44 of the Complaint. 

 45. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 45 of the Complaint. 
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 46. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 46 of the Complaint. 

 47. Defendants deny the allegations contained in Paragraph 47 of the Complaint. 

 48. Defendants deny the allegations contained in Paragraph 48 of the Complaint. 

 49. Defendants deny the allegations contained in Paragraph 49 of the Complaint. 

 50. Defendants deny the allegations contained in Paragraph 50 of the Complaint. 

 51. Defendants deny the allegations contained in Paragraph 51 of the Complaint. 

 52. Defendants deny the allegations contained in Paragraph 52 of the Complaint. 

 53. Defendants deny the allegations contained in Paragraph 53 of the Complaint. 

 54. Defendants deny the allegations contained in Paragraph 54 of the Complaint. 

 55. Defendants deny the allegations contained in Paragraph 55 of the Complaint. 

 56. Defendants deny the allegations contained in Paragraph 56 of the Complaint. 

FIFTH CAUSE OF ACTION 

(Attachment) 

 57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set 

forth at this point. 

 58. Defendants deny the allegations contained in Paragraph 58 of the Complaint. 

 59. Defendants deny the allegations contained in Paragraph 59 of the Complaint. 

 60. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint, 

and thus deny the same. 

 61. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

 62. Defendants deny the allegations contained in Paragraph 62 of the Complaint. 

 63. Defendants deny the allegations contained in Paragraph 63 of the Complaint. 
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 64. Defendants deny the allegations contained in Paragraph 64 of the Complaint. 

EIGHTH CAUSE OF ACTION 

(Temporary Restraining Order) 

 65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set 

forth at this point. 

 66. Defendants deny the allegations contained in Paragraph 66 of the Complaint. 

 67. Defendants deny the allegations contained in Paragraph 67 of the Complaint. 

 68. Defendants deny the allegations contained in Paragraph 68 of the Complaint. 

 69. Defendants deny the allegations contained in Paragraph 69 of the Complaint. 

AFFIRMATIVE DEFENSES 

 In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses 

may or may not have been asserted herein insofar as sufficient facts were not available to 

Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants 

assert the following defenses based in fact or upon reasonable belief and hereby reserve the right 

to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or 

discovery so warrants: 

FIRST AFFIRMATIVE DEFENSE 

 Defendants hereby incorporate by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.  In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendants reserve the 

right to seek leave of the court to amend this Answer to specifically assert any such defense.  

Such defenses are herein incorporated by reference for the specific purpose of not waiving any 

such defense. 

SECOND AFFIRMATIVE DEFENSE 

 The Complaint fails to state a claim upon which relief can be granted. 

THIRD AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties. 

FOURTH AFFIRMATIVE DEFENSE 

A.App.256 
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 Defendants are excused from performance. 

FIFTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver, 

equitable estoppel, and ratification. 

SIXTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately 

mitigate any injuries and damages that it allegedly suffered. 

SEVENTH AFFIRMATIVE DEFENSE 

 Defendants are entitled to set-off, should any damages be awarded against them. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiffs may not recover on the claims pled in the Complaint because the damages 

sought are too speculative and remote. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff has contractually waived the right to seek consequential, special, and indirect 

damages. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiffs are not contractually entitled to accelerated rent. 

ELEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and 

adequate notice of any claimed breach. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages 

against Defendants. 

FOURTEENTH AFFIRMATIVE DEFENSE 

It has been necessary for Defendants to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together 
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with their costs expended in this action. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to allege facts, or a cause of action, sufficient to support a 

claim for attorney’s fees, costs, or interest. 

PRAYER FOR RELIEF 

 WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

hereby pray for judgment against Plaintiffs as follows: 

1. That Plaintiffs take nothing by way of their Complaint and that the same be 

dismissed with prejudice. 

2. For costs of suit and reasonable attorneys’ fees; and 

3. For such other and further relief as the Court deems just and proper in the 

circumstances. 

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED this 2nd day of February, 2015. 

GORDON SILVER 
 
 
 

By:  /s/ Brian R. Irvine_______     
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
KATHLEEN M. BRADY 
Nevada Bar No. 11525 
100 West Liberty Street, Suite 940 
Reno, Nevada  89501 
Tel:  (775) 343-7500 
Fax:  (775) 786-0131 
Email: jdesmond@gordonsilver.com 
Email: birvine@gordonsilver.com 
Email: kbrady@gordonsilver.com 
 
Attorneys for Defendants, 
Berry Hinckley Industries, and 
Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of GORDON SILVER, and that on this date, pursuant to 

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS’ ANSWER 

TO PLAINTIFFS’ AMENDED COMPLAINT on the parties as set forth below: 

 XXX  Placing an original or true copy thereof in a sealed envelope placed for collection 

and mailing in the United States Mail, Reno, Nevada, postage prepaid, following 

ordinary business practices 

 

    Certified Mail, Return Receipt Requested 

 

    Via Facsimile (Fax) 

  

     Via E-Mail 

 

    Placing an original or true copy thereof in a sealed envelope and causing the same 

to be personally Hand Delivered 

 

    Federal Express (or other overnight delivery) 

 

    Electronic Notification 

 

addressed as follows: 

 

David C. O’Mara 

THE O’MARA LAW FIRM, P.C. 

311 E. Liberty Street 

Reno, Nevada  89501 

 

 

 DATED this 2nd day of February, 2015. 

 

 

 

         /s/ Stephanie J. Glantz    

       An Employee of GORDON SILVER  
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1085 

GORDON SILVER 

JOHN P. DESMOND 

Nevada Bar No. 5618 

BRIAN R. IRVINE 

Nevada Bar No. 7758 

KATHLEEN M. BRADY 

Nevada Bar No. 11525 

100 West Liberty Street 

Suite 940 

Reno, Nevada  89501 

Tel:  (775) 343-7500 

Fax:  (775) 786-0131 

Email: jdesmond@gordonsilver.com 

Email: birvine@gordonsilver.com 

Email: kbrady@gordonsilver.com  

 

Attorneys for Defendants 

Berry Hinckley Industries, and 

Jerry Herbst 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

 

LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD E. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of the 

Edward C. Wooley and Judith A. Wooley 

Intervivos Revocable Trust 2000, 

   Plaintiff, 
vs. 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; JERRY HERBST, an 
individual; and JH, INC., a Nevada 
corporation, 

Defendants. 
______________________________________/ 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation;and JERRY HERBST, an 
individual;  
 

Counterclaimants 

 CASE NO.: CV14-01712 

 

DEPT. NO.: 6 
 

 

 

 

F I L E D
Electronically

2015-04-21 03:40:56 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 4916942 : csulezic
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vs. 
 
 
LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

and OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

 

Counter-defendants 
    

DEFENDANTS’ AMENDED ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT 

AND COUNTERCLAIM 

DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER, 

answer Plaintiffs’ Amended Complaint as follows: 

JURISDICTION 

 

1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’ 

Complaint. 

2. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint. 

PARTIES 

3. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus 

deny the same. 

4. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus 

deny the same. 

5. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus 

deny the same. 

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’ 

Complaint. 
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7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’ 

Complaint. 

FIRST CAUSE OF ACTION 

(Breach of Lease Agreement) 

 8.  Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set 

forth at this point. 

 9. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint, 

and thus deny the same. 

 10. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 10 of the Complaint. 

 11. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs’ Complaint, 

and thus deny the same. 

 12. Defendants deny the allegations contained in Paragraph 12 of the Complaint. 

 13. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint, 

and thus deny the same. 

 14. Defendants deny the allegations contained in Paragraph 14 of the Complaint. 

 15.  Defendants deny the allegations contained in Paragraph 15 of the Complaint. 

 16. Defendants deny the allegations contained in Paragraph 16 of the Complaint. 
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 17. Defendants deny the allegations contained in Paragraph 17 of the Complaint. 

 18. Defendants deny the allegations contained in Paragraph 18 of the Complaint. 

SECOND CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set 

forth at this point. 

 20. Defendants deny the allegations contained in Paragraph 20 of the Complaint. 

21. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 21 of the Complaint. 

 22. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 22 of the Complaint. 

 23. Defendants deny the allegations contained in Paragraph 23 of the Complaint. 

 24. Defendants deny the allegations contained in Paragraph 24 of the Complaint. 

 25. Defendants deny the allegations contained in Paragraph 25 of the Complaint. 

 26. Defendants deny the allegations contained in Paragraph 26 of the Complaint. 

THIRD CAUSE OF ACTION 

(Breach of Lease Agreement) 

 27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set 

forth at this point. 

 28. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint, 

and thus deny the same. 

 29. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 
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the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs’ Complaint, 

and thus deny the same. 

 30. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint, 

and thus deny the same. 

 31. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs’ Complaint, 

and thus deny the same. 

32. Defendants deny the allegations contained in Paragraph 32 of the Complaint. 

 33. Defendants deny the allegations contained in Paragraph 33 of the Complaint. 

 34. Defendants deny the allegations contained in Paragraph 34 of the Complaint. 

 35. Defendants deny the allegations contained in Paragraph 35 of the Complaint. 

 36. Defendants deny the allegations contained in Paragraph 36 of the Complaint. 

 37. Defendants deny the allegations contained in Paragraph 37 of the Complaint. 

 38. Defendants deny the allegations contained in Paragraph 38 of the Complaint. 

 39. Defendants deny the allegations contained in Paragraph 39 of the Complaint. 

 40. Defendants deny the allegations contained in Paragraph 40 of the Complaint. 

 41. Defendants deny the allegations contained in Paragraph 41 of the Complaint. 

 42. Defendants deny the allegations contained in Paragraph 42 of the Complaint. 

FOURTH CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set 

forth at this point. 

 44. Defendants deny the allegations contained in Paragraph 44 of the Complaint. 
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 45. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 45 of the Complaint. 

 46. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 46 of the Complaint. 

 47. Defendants deny the allegations contained in Paragraph 47 of the Complaint. 

 48. Defendants deny the allegations contained in Paragraph 48 of the Complaint. 

 49. Defendants deny the allegations contained in Paragraph 49 of the Complaint. 

 50. Defendants deny the allegations contained in Paragraph 50 of the Complaint. 

 51. Defendants deny the allegations contained in Paragraph 51 of the Complaint. 

 52. Defendants deny the allegations contained in Paragraph 52 of the Complaint. 

 53. Defendants deny the allegations contained in Paragraph 53 of the Complaint. 

 54. Defendants deny the allegations contained in Paragraph 54 of the Complaint. 

 55. Defendants deny the allegations contained in Paragraph 55 of the Complaint. 

 56. Defendants deny the allegations contained in Paragraph 56 of the Complaint. 

FIFTH CAUSE OF ACTION 

(Attachment) 

 57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set 

forth at this point. 

 58. Defendants deny the allegations contained in Paragraph 58 of the Complaint. 

 59. Defendants deny the allegations contained in Paragraph 59 of the Complaint. 

 60. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint, 

and thus deny the same. 
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 61. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

 62. Defendants deny the allegations contained in Paragraph 62 of the Complaint. 

 63. Defendants deny the allegations contained in Paragraph 63 of the Complaint. 

 64. Defendants deny the allegations contained in Paragraph 64 of the Complaint. 

EIGHTH CAUSE OF ACTION 

(Temporary Restraining Order) 

 65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set 

forth at this point. 

 66. Defendants deny the allegations contained in Paragraph 66 of the Complaint. 

 67. Defendants deny the allegations contained in Paragraph 67 of the Complaint. 

 68. Defendants deny the allegations contained in Paragraph 68 of the Complaint. 

 69. Defendants deny the allegations contained in Paragraph 69 of the Complaint. 

AFFIRMATIVE DEFENSES 

 In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses 

may or may not have been asserted herein insofar as sufficient facts were not available to 

Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants 

assert the following defenses based in fact or upon reasonable belief and hereby reserve the right 

to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or 

discovery so warrants: 

FIRST AFFIRMATIVE DEFENSE 

 Defendants hereby incorporate by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.  In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendants reserve the 

right to seek leave of the court to amend this Answer to specifically assert any such defense.  

Such defenses are herein incorporated by reference for the specific purpose of not waiving any 

such defense. 

SECOND AFFIRMATIVE DEFENSE 
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 The Complaint fails to state a claim upon which relief can be granted. 

THIRD AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties. 

FOURTH AFFIRMATIVE DEFENSE 

 Defendants are excused from performance. 

FIFTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver, 

equitable estoppel, and ratification. 

SIXTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately 

mitigate any injuries and damages that it allegedly suffered. 

SEVENTH AFFIRMATIVE DEFENSE 

 Defendants are entitled to set-off, should any damages be awarded against them. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiffs may not recover on the claims pled in the Complaint because the damages 

sought are too speculative and remote. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff has contractually waived the right to seek consequential, special, and indirect 

damages. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiffs are not contractually entitled to accelerated rent. 

ELEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and 

adequate notice of any claimed breach. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages 
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against Defendants. 

FOURTEENTH AFFIRMATIVE DEFENSE 

It has been necessary for Defendants to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together 

with their costs expended in this action. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to allege facts, or a cause of action, sufficient to support a 

claim for attorney’s fees, costs, or interest. 

PRAYER FOR RELIEF 

 WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

hereby pray for judgment against Plaintiffs as follows: 

1. That Plaintiffs take nothing by way of their Complaint and that the same be 

dismissed with prejudice. 

2. For costs of suit and reasonable attorneys’ fees; and 

3. For such other and further relief as the Court deems just and proper in the 

circumstances. 

COUNTERCLAIM 

 Counterclaimants Berry-Hinckley Industries and Jerry Herbst, by and through their 

counsel of record, Gordon Silver, allege as follows: 

PARTIES 

1. Berry-Hinckley Industries (“BHI”) is a Nevada corporation. 

2. Jerry Herbst (“Herbst,” and collectively with BHI, “Counterclaimants”) is an 

individual and a resident of the State of Nevada. 

3. Counter-defendant Larry J. Willard (“Willard”) is, on information and belief, a 

resident of California, and at all relevant times herein was trustee of the Larry James Willard 

Trust Fund (the “Willard Trust”). 

4. Counter-defendant Overland Development Corporation, Inc., dba LJW 

Enterprises, Inc. (“Overland”), is, on information and belief, a California corporation. 
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5. On information and belief, Willard is the president of Overland. Willard, the 

Willard Trust, and Overland are collectively referred to hereinafter as “Counter-defendants.” 

GENERAL ALLEGATIONS 

6. On May 1, 2013, BHI entered into an Operation and Management Agreement (the 

“Operation Agreement”) with Counter-defendants related to the real property located at 7695 S. 

Virginia Street in Reno, Nevada, which BHI had occupied pursuant to a Lease Agreement by and 

between BHI and Counter-defendants  (the “Willard Lease”). A true and correct copy of the 

Operation Agreement is attached hereto as Exhibit 1. 

7. Pertinent to this Counterclaim, Section 4 of the Operation Agreement provided 

the following with respect to compensation to BHI, who is defined in the Operation Agreement 

as the “Operator”: 

In consideration of Operator performing the Services and other mutual covenants 

set forth herein, Owner shall pay to Operator the sum of Ten Thousand and 

No/100ths Dollars ($10,000.00) per month (the “Fee”), and Owner then shall be 

entitled to all Net Profits (below defined) generated at the Location during each 

month of the term of this Agreement. The Fee and Net Profits payment shall be 

payable as set forth below. 

Operator shall have fifty (50) days from the end of each month to tender the Net 

Profits to Owner and provide Owner with an accounting of the subject month’s 

Net Profits. Based thereon, commencing on July 20, 2013, and continuing no later 

than the twentieth (20
th

) day of each month thereafter as necessary depending on 

the length of the term of this Agreement, Operator shall tender to Owner the 

subject month’s Net Profits attributable to the Location, minus the Fee, which 

such Fee shall be retained by Operator. In the event that the Net Profits for any 

given month are negative or otherwise not sufficient to pay the Fee, Owner shall 

not be entitled to any payment and shall instead pay to Operator the amount of the 

negative Net Profits (if applicable) plus the balance of the Fee within three (3) 

days of receipt of written demand therefore. As used herein, the term Net Profits 

shall mean the gross receipts collected by Operator in operating the Location in 

any given month, minus any and all expenses incurred by Operator in operating 

the Location during such month including, but not limited to, the cost of all 

insurance required to be carried by Operator as well as the actual cost to Operator 

of all inventory sold during such month (regardless of whether Operator 

purchased such inventory during the subject month, or any previous month). Each 

payment of Net Profits to Owner hereunder (or alternatively, demand by Operator 

for payment of the Fee and/or negative Net Profits) shall be accompanied by 

documentation, certified by an officer of Operator to be accurate, supporting 

Operator’s calculation of Net Profits for the subject month. 

A.App.269 

A.App.269 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-11- 

 

8. Section 5 of the Operation Agreement also provided that BHI had no obligation to 

make the rent payments set forth in the Willard Lease. Specifically: 

During the term of this Agreement, Operator shall have no obligation to make the 

rent payments set forth in the Lease. Owner hereby acknowledges and agrees that 

the continuous operation of the Location by Operator and the payment of the Net 

Profits to Owner (if any) constitutes sufficient consideration of Operator’s 

occupation of the Location and shall be in lieu of any obligation to pay rent under 

the Lease during the term of this Agreement. 

9. Further, Section 9 of the Operation Agreement provides that Counter-defendants 

must indemnify BHI as follows: 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 

employees, affiliates and agents against, and hold them harmless from, any and all 

costs, expenses, claims, suits, liabilities, loss and damages, including attorneys’ 

fees arising out of or relating to this Agreement and/or the services provided by 

Operator under this Agreement, excepting therefrom costs, expenses, claims, 

suits, liabilities, loss and damages arising as a result of Operator’s gross 

negligence. The indemnification obligations set forth herein shall survive the 

expiration or earlier termination of this Agreement. 

10. BHI incurred a negative Net Profit during the term of the Operation Agreement, 

which was also insufficient to pay the Fee contemplated in Section 4 of the Operation 

Agreement.  

11. However, Counter-defendants have failed to pay to BHI the amount of negative 

Net Profits plus the balance of the Fee as was required by Section 4 of the Operation Agreement. 

12. Further, Counter-defendants have brought suit against BHI, seeking, inter alia, 

rental payments under the Willard Lease that Counter-defendants claim were incurred during the 

term of the Operation Agreement. 

13. Counter-defendants have also brought suit against Herbst, claiming, inter alia, 

that Herbst is liable for rental payments under the Willard Lease that Counter-defendants claim 

were incurred during the term of the Operation Agreement by virtue of a guaranty between 

Herbst and Counter-defendants (the “Willard Guaranty”). 

FIRST CLAIM FOR RELIEF 

(BREACH OF CONTRACT) 

 

14. Counterclaimants incorporate by reference all allegations previously stated in this 
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Counterclaim as though set forth fully herein. 

15. The Operation Agreement constitutes a binding legal contract. 

16. BHI performed under the terms of the Operation Agreement. 

17. Counter-defendants’ failure to pay to BHI the amount of negative Net Profits plus 

the balance of the Fee as was required by Section 4 of the Operation Agreement constitutes a 

breach of the Operation Agreement. 

18. As a result of Counter-defendants’ breach of the Operation Agreement, BHI has 

suffered damages in excess of $10,000, plus interest, attorneys’ fees, and costs. 

SECOND CLAIM FOR RELIEF 

(DECLARATORY RELIEF) 

 

19. Counterclaimants incorporate by reference all allegations previously stated in this 

Counterclaim as though set forth fully herein. 

20. Pursuant to NRS 30.040(1) and NRS 30.050, any person interested under a 

written contract, or whose rights, status, or other legal relations are affected by a contract, may 

have determined any question of construction or validity arising under the contract and obtain a 

declaration of rights, status, or other legal relations thereunder, regardless of whether or not a 

breach has occurred. 

21. Here, a controversy exists because Counter-defendants have brought suit against 

BHI seeking, inter alia, rental payments under the Willard Lease that Counter-defendants claim 

were incurred during the term of the Operation Agreement. 

22. Similarly, Counter-defendants have brought suit against Herbst, claiming, inter 

alia, that Herbst is liable for rental payments under the Willard Lease that Counter-defendants 

claim were incurred during the term of the Operation Agreement by virtue of the Willard 

Guaranty. 

23. While BHI and Herbst deny any liability under the Willard Lease and Willard 

Guaranty, BHI and Herbst request a declaration that BHI and Herbst are not responsible for any 

of the rental payments that Counter-defendants claim were incurred during the term of the 

Operation Agreement, as Section 5 of the Operation Agreement expressly provides that “[d]uring 
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the term of this Agreement, Operator shall have no obligation to make the rent payments set 

forth in the Lease.” 

PRAYER FOR RELIEF 

 WHEREFORE, Counterclaimants pray for relief as follows against Counter-defendants: 

1. Judgment for damages in excess of $10,000 in favor of BHI and against Counter-

defendants. 

2. A judicial declaration that BHI and Herbst are not responsible for any of the rental 

payments that Counter-defendants claim were incurred during the term of the Operation 

Agreement. 

3. For all attorneys’ fees, costs, and interest according to law; and 

4. For such other and further relief as this Court deems just and proper. 

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED this 21
st
 day of April, 2015. 

GORDON SILVER 
 
 
 

By:  /s/ Brian R. Irvine_______     
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
KATHLEEN M. BRADY 
Nevada Bar No. 11525 
100 West Liberty Street, Suite 940 
Reno, Nevada  89501 
Tel:  (775) 343-7500 
Fax:  (775) 786-0131 
Email: jdesmond@gordonsilver.com 
Email: birvine@gordonsilver.com 
Email: kbrady@gordonsilver.com 
 
Attorneys for Defendants, 
Berry Hinckley Industries, and 
Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of GORDON SILVER, and that on this date, pursuant to 

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS’ ANSWER 

TO PLAINTIFFS’ AMENDED COMPLAINT AND COUNTERCLAIM on the parties as 

set forth below: 

 XXX  Placing an original or true copy thereof in a sealed envelope placed for collection 

and mailing in the United States Mail, Reno, Nevada, postage prepaid, following 

ordinary business practices 

 

    Certified Mail, Return Receipt Requested 

 

    Via Facsimile (Fax) 

  

     Via E-Mail 

 

    Placing an original or true copy thereof in a sealed envelope and causing the same 

to be personally Hand Delivered 

 

    Federal Express (or other overnight delivery) 

 

    Electronic Notification 

 

addressed as follows: 

 

David C. O’Mara 

THE O’MARA LAW FIRM, P.C. 

311 E. Liberty Street 

Reno, Nevada  89501 

 

 

 DATED this 21
st
 day of April, 2015. 

 

 

 

         /s/ Stephanie J. Glantz    

       An Employee of GORDON SILVER  
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JOHN P. DESMOND 

Nevada Bar No. 5618 

BRIAN R. IRVINE 

Nevada Bar No. 7758 

KATHLEEN M. BRADY 

Nevada Bar No. 11525 

100 West Liberty Street 

Suite 940 

Reno, Nevada  89501 

Tel:  (775) 343-7500 

Fax:  (775) 786-0131 

Email: jdesmond@gordonsilver.com 

Email: birvine@gordonsilver.com 

Email: kbrady@gordonsilver.com  

 

Attorneys for Defendants 

Berry Hinckley Industries, and 

Jerry Herbst 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD E. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of the 

Edward C. Wooley and Judith A. Wooley 

Intervivos Revocable Trust 2000, 

Plaintiff, 

vs. 

 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; JERRY HERBST, an 
individual; and JH, INC., a Nevada 
corporation, 

Defendants. 
______________________________________/ 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation;and JERRY HERBST, an 
individual;  
 

Counterclaimants, 
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vs. 
 
LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

and OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

 

Counter-defendants. 

       
 

On the 21
st
 day of April, 2015, Defendants/ Counterclaimants Berry-Hinckley Industries 

and Jerry Herbst filed their Amended Answer to Plaintiffs’ Amended Complaint and 

Counterclaim (“Amended Answer”). The exhibit to the Amended Answer was inadvertently 

omitted. Defendants’ Amended Answer is attached in its entirety, including the exhibit, hereto as 

Exhibit 1.  

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED this 23
rd

 day of April, 2015. 

GORDON SILVER 
 
 
 

By:  /s/ Brian R. Irvine_______     
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
KATHLEEN M. BRADY 
Nevada Bar No. 11525 
100 West Liberty Street, Suite 940 
Reno, Nevada  89501 
Tel:  (775) 343-7500 
Fax:  (775) 786-0131 
Email: jdesmond@gordonsilver.com 
Email: birvine@gordonsilver.com 
Email: kbrady@gordonsilver.com 
 
Attorneys for Defendants, 
Berry Hinckley Industries, and 
Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of GORDON SILVER, and that on this date, pursuant to 

NRCP 5(b), I am serving a true and correct copy of the attached ERRATA on the parties as set 

forth below: 

 XXX  Placing an original or true copy thereof in a sealed envelope placed for collection 

and mailing in the United States Mail, Reno, Nevada, postage prepaid, following 

ordinary business practices 

 

    Certified Mail, Return Receipt Requested 

 

    Via Facsimile (Fax) 

  

     Via E-Mail 

 

    Placing an original or true copy thereof in a sealed envelope and causing the same 

to be personally Hand Delivered 

 

    Federal Express (or other overnight delivery) 

 

    Electronic Notification 

 

addressed as follows: 

 

David C. O’Mara 

THE O’MARA LAW FIRM, P.C. 

311 E. Liberty Street 

Reno, Nevada  89501 

 

 

 DATED this 23
rd

 day of April, 2015. 

 

 

 

         /s/ Stephanie J. Glantz    

       An Employee of GORDON SILVER  
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EXHIBIT TABLE 

 

Exhibit Description Pages
1
 

1 Defendants’ Amended Answer to Plaintiffs’ Amended 

Complaint and Counterclaim 

20 

 

                                                 
1
 Exhibit page counts are exclusive of exhibit slip sheets. 
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Attorneys for Defendants 

Berry Hinckley Industries, and 

Jerry Herbst 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

 

LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD E. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of the 

Edward C. Wooley and Judith A. Wooley 

Intervivos Revocable Trust 2000, 

   Plaintiff, 
vs. 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; JERRY HERBST, an 
individual; and JH, INC., a Nevada 
corporation, 

Defendants. 
______________________________________/ 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation;and JERRY HERBST, an 
individual;  
 

Counterclaimants 
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vs. 
 
 
LARRY J. WILLARD, individually and as 

trustee of the Larry James Willard Trust Fund; 

and OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

 

Counter-defendants 
    

DEFENDANTS’ AMENDED ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT 

AND COUNTERCLAIM 

DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER, 

answer Plaintiffs’ Amended Complaint as follows: 

JURISDICTION 

 

1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’ 

Complaint. 

2. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint. 

PARTIES 

3. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus 

deny the same. 

4. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus 

deny the same. 

5. Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus 

deny the same. 

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’ 

Complaint. 
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7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’ 

Complaint. 

FIRST CAUSE OF ACTION 

(Breach of Lease Agreement) 

 8.  Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set 

forth at this point. 

 9. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint, 

and thus deny the same. 

 10. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 10 of the Complaint. 

 11. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs’ Complaint, 

and thus deny the same. 

 12. Defendants deny the allegations contained in Paragraph 12 of the Complaint. 

 13. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint, 

and thus deny the same. 

 14. Defendants deny the allegations contained in Paragraph 14 of the Complaint. 

 15.  Defendants deny the allegations contained in Paragraph 15 of the Complaint. 

 16. Defendants deny the allegations contained in Paragraph 16 of the Complaint. 
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 17. Defendants deny the allegations contained in Paragraph 17 of the Complaint. 

 18. Defendants deny the allegations contained in Paragraph 18 of the Complaint. 

SECOND CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set 

forth at this point. 

 20. Defendants deny the allegations contained in Paragraph 20 of the Complaint. 

21. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 21 of the Complaint. 

 22. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 22 of the Complaint. 

 23. Defendants deny the allegations contained in Paragraph 23 of the Complaint. 

 24. Defendants deny the allegations contained in Paragraph 24 of the Complaint. 

 25. Defendants deny the allegations contained in Paragraph 25 of the Complaint. 

 26. Defendants deny the allegations contained in Paragraph 26 of the Complaint. 

THIRD CAUSE OF ACTION 

(Breach of Lease Agreement) 

 27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set 

forth at this point. 

 28. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint, 

and thus deny the same. 

 29. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 
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the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs’ Complaint, 

and thus deny the same. 

 30. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint, 

and thus deny the same. 

 31. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs’ Complaint, 

and thus deny the same. 

32. Defendants deny the allegations contained in Paragraph 32 of the Complaint. 

 33. Defendants deny the allegations contained in Paragraph 33 of the Complaint. 

 34. Defendants deny the allegations contained in Paragraph 34 of the Complaint. 

 35. Defendants deny the allegations contained in Paragraph 35 of the Complaint. 

 36. Defendants deny the allegations contained in Paragraph 36 of the Complaint. 

 37. Defendants deny the allegations contained in Paragraph 37 of the Complaint. 

 38. Defendants deny the allegations contained in Paragraph 38 of the Complaint. 

 39. Defendants deny the allegations contained in Paragraph 39 of the Complaint. 

 40. Defendants deny the allegations contained in Paragraph 40 of the Complaint. 

 41. Defendants deny the allegations contained in Paragraph 41 of the Complaint. 

 42. Defendants deny the allegations contained in Paragraph 42 of the Complaint. 

FOURTH CAUSE OF ACTION 

(Breach of Personal Guaranty) 

 43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set 

forth at this point. 

 44. Defendants deny the allegations contained in Paragraph 44 of the Complaint. 
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 45. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 45 of the Complaint. 

 46. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document and 

deny any remaining allegations contained in Paragraph 46 of the Complaint. 

 47. Defendants deny the allegations contained in Paragraph 47 of the Complaint. 

 48. Defendants deny the allegations contained in Paragraph 48 of the Complaint. 

 49. Defendants deny the allegations contained in Paragraph 49 of the Complaint. 

 50. Defendants deny the allegations contained in Paragraph 50 of the Complaint. 

 51. Defendants deny the allegations contained in Paragraph 51 of the Complaint. 

 52. Defendants deny the allegations contained in Paragraph 52 of the Complaint. 

 53. Defendants deny the allegations contained in Paragraph 53 of the Complaint. 

 54. Defendants deny the allegations contained in Paragraph 54 of the Complaint. 

 55. Defendants deny the allegations contained in Paragraph 55 of the Complaint. 

 56. Defendants deny the allegations contained in Paragraph 56 of the Complaint. 

FIFTH CAUSE OF ACTION 

(Attachment) 

 57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set 

forth at this point. 

 58. Defendants deny the allegations contained in Paragraph 58 of the Complaint. 

 59. Defendants deny the allegations contained in Paragraph 59 of the Complaint. 

 60. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself. Defendants deny any statements inconsistent with the document. 

Additionally, Defendants are without knowledge or information sufficient to form a belief as to 

the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint, 

and thus deny the same. 
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 61. To the extent Plaintiffs purport to quote or paraphrase from a document, the 

document speaks for itself.  Defendants deny any statements inconsistent with the document. 

 62. Defendants deny the allegations contained in Paragraph 62 of the Complaint. 

 63. Defendants deny the allegations contained in Paragraph 63 of the Complaint. 

 64. Defendants deny the allegations contained in Paragraph 64 of the Complaint. 

EIGHTH CAUSE OF ACTION 

(Temporary Restraining Order) 

 65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set 

forth at this point. 

 66. Defendants deny the allegations contained in Paragraph 66 of the Complaint. 

 67. Defendants deny the allegations contained in Paragraph 67 of the Complaint. 

 68. Defendants deny the allegations contained in Paragraph 68 of the Complaint. 

 69. Defendants deny the allegations contained in Paragraph 69 of the Complaint. 

AFFIRMATIVE DEFENSES 

 In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses 

may or may not have been asserted herein insofar as sufficient facts were not available to 

Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants 

assert the following defenses based in fact or upon reasonable belief and hereby reserve the right 

to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or 

discovery so warrants: 

FIRST AFFIRMATIVE DEFENSE 

 Defendants hereby incorporate by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.  In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendants reserve the 

right to seek leave of the court to amend this Answer to specifically assert any such defense.  

Such defenses are herein incorporated by reference for the specific purpose of not waiving any 

such defense. 

SECOND AFFIRMATIVE DEFENSE 

A.App.285 

A.App.285 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-8- 

 

 The Complaint fails to state a claim upon which relief can be granted. 

THIRD AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties. 

FOURTH AFFIRMATIVE DEFENSE 

 Defendants are excused from performance. 

FIFTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver, 

equitable estoppel, and ratification. 

SIXTH AFFIRMATIVE DEFENSE 

 Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately 

mitigate any injuries and damages that it allegedly suffered. 

SEVENTH AFFIRMATIVE DEFENSE 

 Defendants are entitled to set-off, should any damages be awarded against them. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiffs may not recover on the claims pled in the Complaint because the damages 

sought are too speculative and remote. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff has contractually waived the right to seek consequential, special, and indirect 

damages. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiffs are not contractually entitled to accelerated rent. 

ELEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and 

adequate notice of any claimed breach. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages 
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against Defendants. 

FOURTEENTH AFFIRMATIVE DEFENSE 

It has been necessary for Defendants to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together 

with their costs expended in this action. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ Complaint fails to allege facts, or a cause of action, sufficient to support a 

claim for attorney’s fees, costs, or interest. 

PRAYER FOR RELIEF 

 WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST 

hereby pray for judgment against Plaintiffs as follows: 

1. That Plaintiffs take nothing by way of their Complaint and that the same be 

dismissed with prejudice. 

2. For costs of suit and reasonable attorneys’ fees; and 

3. For such other and further relief as the Court deems just and proper in the 

circumstances. 

COUNTERCLAIM 

 Counterclaimants Berry-Hinckley Industries and Jerry Herbst, by and through their 

counsel of record, Gordon Silver, allege as follows: 

PARTIES 

1. Berry-Hinckley Industries (“BHI”) is a Nevada corporation. 

2. Jerry Herbst (“Herbst,” and collectively with BHI, “Counterclaimants”) is an 

individual and a resident of the State of Nevada. 

3. Counter-defendant Larry J. Willard (“Willard”) is, on information and belief, a 

resident of California, and at all relevant times herein was trustee of the Larry James Willard 

Trust Fund (the “Willard Trust”). 

4. Counter-defendant Overland Development Corporation, Inc., dba LJW 

Enterprises, Inc. (“Overland”), is, on information and belief, a California corporation. 
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5. On information and belief, Willard is the president of Overland. Willard, the 

Willard Trust, and Overland are collectively referred to hereinafter as “Counter-defendants.” 

GENERAL ALLEGATIONS 

6. On May 1, 2013, BHI entered into an Operation and Management Agreement (the 

“Operation Agreement”) with Counter-defendants related to the real property located at 7695 S. 

Virginia Street in Reno, Nevada, which BHI had occupied pursuant to a Lease Agreement by and 

between BHI and Counter-defendants  (the “Willard Lease”). A true and correct copy of the 

Operation Agreement is attached hereto as Exhibit 1. 

7. Pertinent to this Counterclaim, Section 4 of the Operation Agreement provided 

the following with respect to compensation to BHI, who is defined in the Operation Agreement 

as the “Operator”: 

In consideration of Operator performing the Services and other mutual covenants 

set forth herein, Owner shall pay to Operator the sum of Ten Thousand and 

No/100ths Dollars ($10,000.00) per month (the “Fee”), and Owner then shall be 

entitled to all Net Profits (below defined) generated at the Location during each 

month of the term of this Agreement. The Fee and Net Profits payment shall be 

payable as set forth below. 

Operator shall have fifty (50) days from the end of each month to tender the Net 

Profits to Owner and provide Owner with an accounting of the subject month’s 

Net Profits. Based thereon, commencing on July 20, 2013, and continuing no later 

than the twentieth (20
th

) day of each month thereafter as necessary depending on 

the length of the term of this Agreement, Operator shall tender to Owner the 

subject month’s Net Profits attributable to the Location, minus the Fee, which 

such Fee shall be retained by Operator. In the event that the Net Profits for any 

given month are negative or otherwise not sufficient to pay the Fee, Owner shall 

not be entitled to any payment and shall instead pay to Operator the amount of the 

negative Net Profits (if applicable) plus the balance of the Fee within three (3) 

days of receipt of written demand therefore. As used herein, the term Net Profits 

shall mean the gross receipts collected by Operator in operating the Location in 

any given month, minus any and all expenses incurred by Operator in operating 

the Location during such month including, but not limited to, the cost of all 

insurance required to be carried by Operator as well as the actual cost to Operator 

of all inventory sold during such month (regardless of whether Operator 

purchased such inventory during the subject month, or any previous month). Each 

payment of Net Profits to Owner hereunder (or alternatively, demand by Operator 

for payment of the Fee and/or negative Net Profits) shall be accompanied by 

documentation, certified by an officer of Operator to be accurate, supporting 

Operator’s calculation of Net Profits for the subject month. 
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8. Section 5 of the Operation Agreement also provided that BHI had no obligation to 

make the rent payments set forth in the Willard Lease. Specifically: 

During the term of this Agreement, Operator shall have no obligation to make the 

rent payments set forth in the Lease. Owner hereby acknowledges and agrees that 

the continuous operation of the Location by Operator and the payment of the Net 

Profits to Owner (if any) constitutes sufficient consideration of Operator’s 

occupation of the Location and shall be in lieu of any obligation to pay rent under 

the Lease during the term of this Agreement. 

9. Further, Section 9 of the Operation Agreement provides that Counter-defendants 

must indemnify BHI as follows: 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 

employees, affiliates and agents against, and hold them harmless from, any and all 

costs, expenses, claims, suits, liabilities, loss and damages, including attorneys’ 

fees arising out of or relating to this Agreement and/or the services provided by 

Operator under this Agreement, excepting therefrom costs, expenses, claims, 

suits, liabilities, loss and damages arising as a result of Operator’s gross 

negligence. The indemnification obligations set forth herein shall survive the 

expiration or earlier termination of this Agreement. 

10. BHI incurred a negative Net Profit during the term of the Operation Agreement, 

which was also insufficient to pay the Fee contemplated in Section 4 of the Operation 

Agreement.  

11. However, Counter-defendants have failed to pay to BHI the amount of negative 

Net Profits plus the balance of the Fee as was required by Section 4 of the Operation Agreement. 

12. Further, Counter-defendants have brought suit against BHI, seeking, inter alia, 

rental payments under the Willard Lease that Counter-defendants claim were incurred during the 

term of the Operation Agreement. 

13. Counter-defendants have also brought suit against Herbst, claiming, inter alia, 

that Herbst is liable for rental payments under the Willard Lease that Counter-defendants claim 

were incurred during the term of the Operation Agreement by virtue of a guaranty between 

Herbst and Counter-defendants (the “Willard Guaranty”). 

FIRST CLAIM FOR RELIEF 

(BREACH OF CONTRACT) 

 

14. Counterclaimants incorporate by reference all allegations previously stated in this 
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Counterclaim as though set forth fully herein. 

15. The Operation Agreement constitutes a binding legal contract. 

16. BHI performed under the terms of the Operation Agreement. 

17. Counter-defendants’ failure to pay to BHI the amount of negative Net Profits plus 

the balance of the Fee as was required by Section 4 of the Operation Agreement constitutes a 

breach of the Operation Agreement. 

18. As a result of Counter-defendants’ breach of the Operation Agreement, BHI has 

suffered damages in excess of $10,000, plus interest, attorneys’ fees, and costs. 

SECOND CLAIM FOR RELIEF 

(DECLARATORY RELIEF) 

 

19. Counterclaimants incorporate by reference all allegations previously stated in this 

Counterclaim as though set forth fully herein. 

20. Pursuant to NRS 30.040(1) and NRS 30.050, any person interested under a 

written contract, or whose rights, status, or other legal relations are affected by a contract, may 

have determined any question of construction or validity arising under the contract and obtain a 

declaration of rights, status, or other legal relations thereunder, regardless of whether or not a 

breach has occurred. 

21. Here, a controversy exists because Counter-defendants have brought suit against 

BHI seeking, inter alia, rental payments under the Willard Lease that Counter-defendants claim 

were incurred during the term of the Operation Agreement. 

22. Similarly, Counter-defendants have brought suit against Herbst, claiming, inter 

alia, that Herbst is liable for rental payments under the Willard Lease that Counter-defendants 

claim were incurred during the term of the Operation Agreement by virtue of the Willard 

Guaranty. 

23. While BHI and Herbst deny any liability under the Willard Lease and Willard 

Guaranty, BHI and Herbst request a declaration that BHI and Herbst are not responsible for any 

of the rental payments that Counter-defendants claim were incurred during the term of the 

Operation Agreement, as Section 5 of the Operation Agreement expressly provides that “[d]uring 
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the term of this Agreement, Operator shall have no obligation to make the rent payments set 

forth in the Lease.” 

PRAYER FOR RELIEF 

 WHEREFORE, Counterclaimants pray for relief as follows against Counter-defendants: 

1. Judgment for damages in excess of $10,000 in favor of BHI and against Counter-

defendants. 

2. A judicial declaration that BHI and Herbst are not responsible for any of the rental 

payments that Counter-defendants claim were incurred during the term of the Operation 

Agreement. 

3. For all attorneys’ fees, costs, and interest according to law; and 

4. For such other and further relief as this Court deems just and proper. 

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

DATED this 21
st
 day of April, 2015. 

GORDON SILVER 
 
 
 

By:  /s/ Brian R. Irvine_______     
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
KATHLEEN M. BRADY 
Nevada Bar No. 11525 
100 West Liberty Street, Suite 940 
Reno, Nevada  89501 
Tel:  (775) 343-7500 
Fax:  (775) 786-0131 
Email: jdesmond@gordonsilver.com 
Email: birvine@gordonsilver.com 
Email: kbrady@gordonsilver.com 
 
Attorneys for Defendants, 
Berry Hinckley Industries, and 
Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of GORDON SILVER, and that on this date, pursuant to 

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS’ ANSWER 

TO PLAINTIFFS’ AMENDED COMPLAINT AND COUNTERCLAIM on the parties as 

set forth below: 

 XXX  Placing an original or true copy thereof in a sealed envelope placed for collection 

and mailing in the United States Mail, Reno, Nevada, postage prepaid, following 

ordinary business practices 

 

    Certified Mail, Return Receipt Requested 

 

    Via Facsimile (Fax) 

  

     Via E-Mail 

 

    Placing an original or true copy thereof in a sealed envelope and causing the same 

to be personally Hand Delivered 

 

    Federal Express (or other overnight delivery) 

 

    Electronic Notification 

 

addressed as follows: 

 

David C. O’Mara 

THE O’MARA LAW FIRM, P.C. 

311 E. Liberty Street 

Reno, Nevada  89501 

 

 

 DATED this 21
st
 day of April, 2015. 

 

 

 

         /s/ Stephanie J. Glantz    

       An Employee of GORDON SILVER  
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OPERATION AND MANAGEMENT AGREEMENT 

THIS OPERATION AND MANAGEMENT AGREEMENT (the "Agreement"), dated 
the 1st day of May, 2013 (the "Effective Date"), is made and entered into by and between 
BERRY -HINCKLEY INDUSTRIES, a Nevada corporation (the "Operator"), and OVERLAND 
DEVELOPMENT CORPORATION INC., D/B/A LJW ENTERPRISES, INC., and 
t./r'f-I..V ,/.vli./-h-!<= AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED 
NOVEMBER 14, 1987 (collectively, the "Owner") as follows: 

RECITALS 

A. Owner is the owner of that certain gas station and convenience store located at 7695 S. 
Virginia Street, Reno, Nevada (the "Location"). 

B. Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement 
dated November 18, 2005, which encumbers the Location <as amended, the "Lease"). 

C. Operator has informed Owner that Operator intends to vacate and cease operations at the 
Location no later than April 30, 2013. Owner has requested that Operator remain in possession 
and continue to operate the Location until such time as Owner is able to find a replacement 
tenant for the Location. 

D. Operator has agreed to remain in possession and continue operating the Location upon 
the tenns and conditions as set forth in this Agreement. 

NOW THEREFORE, in consideration of the mutual promises and undertakings 
contained in this Agreement, the Owner and Operator agree as follows: 

1. TERMffERMINATION. 

This Agreement shall be on a month to month basis commencing on tbe Effective Date. 
Either party hereto may terminate this Agreement at any time upon seven (7) days advance 
written notice to the other party. This Agreement shall automatically terminate on the last day of 
each month in which this Agreement is in effect if both parties do nol agree, in writing, to renew 
this Agreement for an additional one (1) monlh period prior to the last day of the then current 
month. 

2. GENERAL SCOPE OF SERVICES. 

Owner hereby hires Operator as an independent contractor and Operator hereby accepts 
such engagement to provide for the Location such personnel as shall be required to opemte and 
manage the Location as well as such other duties and responsibilities as are necessary to operate 
the Location (collectively, the ·'Servie.s~). 

105000.001 n671 095_ 2.doc 
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3. RELATIONSHIP OF PARTIES. 

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise 
any control over, or to direct in any respect Operator's performance of the Services; the entire 
control and direction ofthe Services shall be and remain in Operator, subject only to Operator's 
performance of the obligations of this Agreement in compliance with all laws and regulations 
governing the operation of the Location and the Services provided at the Location. It is 
expressly understood and agreed that it is not the purpose or intention of this Agreement to create 
between the parties hereto, nor shall the same be construed as creating, nor shall Owner or 
Operator ever assert that this Agreement creates or created the relation of employer and 
employee, co-employer or joint employer, any type of partnership relationship, a franchise 
relationship under the Pederal Petroleum Marketing Practices Act or any state franchise laws, or 
any joint venture. Neither Operator nor any person performing any duties or engaged in any 
work pursuant to this Agreement tbr or on behalf of Operator is authorized to impose on Owner 
any obligations or liability whatsoever except as expressly provided herein. 

4. COMPENSATION TO OPERATOR. 

In consideration of Operator performing the Services and the other mutual covenants set 
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/lOOths Dollars 
($10,000.00) per month (the "Fee"), and Owner then shall be entitled to all Net Profits (below 
defined) generated at the Location during each month of the tcrm of this Agreement. The Fee 
and Net Profits payment shall be payable as sel forth below. 

Operator shall have fifty (50) days from the end of each month to tender the Nel Profits 
to Owner and provide Owner with an accounting of the subject month's Net Profits. Based 
thereon, commencing on July 20, 2013, and continuing no later than the twentieth (20Ih) day of 
each month thereafter as necessary depending on the length of the term of this Agreement, 
Operator shall tender to Owner the subject monlh's Net Profits attributable to the Location, 
minus tbe Fee, which such Fee shall be retained by Operator. In the event that the Net Profits for 
any given month are negative or otherwise not sufficient to pay the Pee, Owner shall not be 
entitled to any payment and shall instead pay to Operator the amount of the negative Net Profits 
(if applicable) plus the balance of the Pee within three (3) days of receipt of written demand 
therefore. As used herein, the term Net Profits shaJl mean the gross receipts collected by 
Operator in operating the Location in any given montil. minus any and all expenses incurred by 
Operator in operating the Location during such month including, but not limited to, the cost of all 
insurance required to be carried by Operator as well as the actual cost to Opemtor of all 
inventory sold during such month (regardless of whether Operator purchased such inventory 
during the subject month, or any previous month). Each payment of Net Profits to Owner 
hereunder (or alternatively. demand by Operator lbr payment of the Pee andlor negative Net 
Profits) shall be accompanied by documentation, certified by an officer of Operator to be 
accurate, supporting Operator's calculation of Net Prolits for the subject month. 
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5. RENT. 

During the term of trus Agreement, Operator shall have no obligation to make the rent 
payments set forth in the Lease. Owner hereby acknowledges and agrees that the continuous 
operation of the Location by Operator and the payment of the Net Profits to Owner (if any) 
constitutes sufficient consideration for Operator's occupation of the Location and shall be in lieu 
of any obligation to pay rent under the Lease during the term of this Agreement. 

6. OPERA TOR'S EMPLOYEES. 

Operator shall select and maintain the staff of employees for the Location as Operator 
deems necessary for its performance of the Services hereunder. All personnel furnished by 
Operator for its performance of the Services hereunder shall be the employees of Operator, and 
Operator shall have the right, in its sole and absolute discretion, to select, hire, pay, supervise, 
discipline and discharge such employees. Operator shall be responsible for payment and 
supervision of personnel at the Location. 

7. INSURANCE. 

Operator shall at all times during the term of this Agreement maintain insurance in the 
types and amounts as is required by the Lease. 

8. DEFAULT·· REMEDIES. 

In the event either Owner or Operator defaults in the performance of any covenant or 
condition of this Agreement and, as to any such default, fails to remedy the same or fails to 
implement a corrective action plan acceptable to the non-defaulting Party within three (3) days 
after the complaining Party gives notice thereof to the other, then the non-defaulting party may, 
at its option and upon written notice to the other, terminate this Agreement without prejudice to 
any other rights or remedies such party may have here or by law. Either party's right to require 
strict performance of the other's obligations under this Agreement shall not be affected by any 
previous waiver, forbearance, course of dealing, or trade custom or usage. 

9. INDEMNIFICATION. 

Owner shall indemnifY and defend Operator, and its officers, directors, owners, 
employees, affiliates and agents against, and hold them harmless from, any and all costs, 
expenses, claims, suits, liabilities, loss and damages, including attorneys' fees arising out of or 
relating to this Agreement andlor the services provided by Operator under this Agreement, 
excepting therefrom costs, expenses, claims, suits, liabilities, loss and damages arising as a result 
of Operator's gross negligence. The indemnification obligations set forth herein shall survive the 
expiration or earlier termination of this Agreement. 
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10. CONFLICTING PROVISIONS. 

Except as otherwise expressly provided herein, Operator's use and occupancy of the 
Location shall be on the terms and provisions as set forth in the Lease. [n the event of a conflict 
between the terms and provisions set forth in the Lease and the tenus and provisions set forth in 
this Agreement, the terms and provisions of this Agreement shall control. 

IN WITNESS WHEREOF, Owner and Operator have executed this Agreement as of the 
Effective Date. 

"OPERATOR" 

BERRY-ffiNCKLEY INDUSTRIES, 
a Nevada corporation 

IOSOOO.<JOln67109SJdoc 

"OWNER" 

OVERLAND DEVELOPMENT 
CORPORATION INC., D/B/A LJW 
ENTERPRISES, INC., a 
~v 7'0,4/;" corporation 

By' =-'b -G-:::-?d'~~ 
Name: C-t'?L!12 y G.4c <'4'" 1'." ~----

<'~E ~~LYTRUST 
DATED NOVEMBER 14, 1987 
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2045/2185
DICKINSON WRIGHT PLLC
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALI D. WEBSTER

Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@.dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneysfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs
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1
LARRY J. WILLARD, individually and as

2 trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT

3 CORPORATION, a California corporation;

^ Counter-defendants.
5

6

^ MOTION TO FORCONTEMPT PURSUANT TO NRCP 45(e> AND MOTION FOR
SANCTIONS AGAINST PLAINTIFFS' COUNSEL PURSUANT TO NRCP 37
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Defendants Berry-Hinckley Industries and Jerry Herbst (collectively, "Defendants"), by

and through their attorneys of record, Dickinson Wright PLLC, hereby respectfully submit this

Motion for Contempt and/or Motion for Sanctions, seeking to compel third-party Daniel

Gluhaich to comply with the Subpoena Duces Tecum with which he was served, and seeking

sanctions against counsel for the Plaintiffs in this case, Brian P. Moquin. This Motion is based

upon NRCP 37 and NRCP 45, the following memorandum of points and authorities and

declaration of Brian R. Irvine, attached hereto as Exhibit 1, all pleadings and papers on file

herein, and any other material that this Court may choose to consider.

MEMORANDUM OF POINTS AND AUTHORITIES

FACTS AND PROCEDURAL HISTORY

While this Motion concerns the failure of third-party Daniel Gluhaich to respond to

Defendants' Subpoena Duces Tecum with which he was served. Defendants respectfully submit

that Mr. Gluhaich's failure to respond to the Duces Tecum appears largely to be a result of Mr.

Moquin's dilatory conduct.

On June 11, 2015, counsel for Defendants wrote to counsel for Plaintiffs regarding a

Subpoena Duces Tecum for Mr. Gluhaich (the "Subpoena," attached hereto as Exhibit 2), and

inquired (1) whether Mr. Gluhaich or his company would be the more appropriate recipient of

such a subpoena; and (2) whether Mr. Moquin would accept service of the Subpoena on behalf

of Mr. Gluhaich. (June 11, 2015, email exchange. Exhibit 3.) Mr. Moquin responded that Mr.
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1 Gluhaich was the proper recipient of the Subpoena and that Mr. Moquin had authority to accept

2 service on Mr. Gluhaich's behalf. Id.

3 On June 29, 2015, counsel for Defendants sent to Mr. Gluhaich and Plaintiffs' counsel

4 the following: (1) the Subpoena; (2) a form for acceptance of service; and (3) a cover letter

5 listing the deadlines to respond. (June 29, 2015, email. Exhibit 4.) Specifically, the cover letter

6 stated, in pertinent part, that Mr. Gluhaich was required to (1) produce true, legible, and durable

7 copies of the documents identified in the Subpoena at the office of Talty Court Reporters, 2131

8 The Alameda, San Jose, CA 95126, on July 20, 2015« at 9:00 a.m.: or (2) in lieu of his personal

9 appearance on that date, to deliver copies of the documents to the office of Defendants' counsel

10 onorbefore July 15,2015« at 9:00 a.m.. along with a Certificate ofAuthenticity.*(Cover Letter,

11 Exhibit 4.) Mr. Moquin acknowledged receipt of the Subpoena and signed the acceptance of

12 service. (June 29,2015, email response. Exhibit 5.)

13 On July 17, 2015, Defendants' counsel informed Mr. Moquin that Defendants had not yet

14 received any responses from Mr. Gluhaich. (July 17, 2015, email exchange. Exhibit 6.) Mr.

15 Moquin responded that responses would be tendered at Talty Court Reporters on July 20, 2015.

16 Id. Mr. Moquin subsequently represented that, in lieu of having Mr. Gluhaich appear at the San

17 Jose court reporter's office, he would place the responsive documents, along with a Certification

18 of Authenticity from Mr. Gluhaich, into an emailed Dropbox file on July 20, 2015,

19 notwithstanding that the deadline for providing documents other than a personal appearance at

20 Talty Court Reports was July 15, 2015. Id. Importantly, based on Mr. Moquin's representation

21 that he would submit Mr. Gluhaich's response via Dropbox, Defendants' counsel took the

22 records deposition off calendar and did not require Mr. Gluhaich's personal appearance at Talty

23 Court Reporters on July 20, 2015. (Deck of B. Irvine, Exhibit 1.)

24 On July 20, 2015, Mr. Moquin informed Defendants' counsel that he had "been working

25 for 20 hours straight on the Gluhaich subpoena response," and "should have it to [Defendants'

26

27
'The responsive deadlines reflected in the cover letter are slightly later than those

reflected in the Subpoena because Defendants extended the deadlines based on a slightdelay in
2g the issuance of the Subpoena.
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1 counsel] sometime [that night]." (July 20, 2015, email. Exhibit 7.) Mr. Moquin also assured

2 Defendants' counsel that he would provide documents to supplement Plaintiffs' wholly deficient

3 discovery responses by July 21, 2015. M

4 Mr. Moquin did not provide any documents to Defendants' counsel by the dates specified

5 in his email. (Decl. of B. Irvine, Exhibit 1.) On July 21, 2015, Defendants' counsel informed Mr.

6 Moquin that they had still not received a response to the Subpoena. (July 21, 2015, email,

7 Exhibit 7.) Defendants' counsel admonished Mr. Moquin that "[a]s of [July 22, 2015, the next

8 day], that response will be one-week late and we will have no choice but to file another motion.

9 Please advise as to the status of that response." Id.

10 On July 23, 2015, Defendants' counsel informed Mr. Moquin that Defendants still did not

11 have responses from Mr. Gluhaich, stating as follows:

12
[W]e still do not have a response to our subpoena to Mr. Gluhaich.

13 The response is now eight days late, and you have fallen into a
pattern of ignoring discovery deadlines. We intend to file a motion
tomorrow and seek relief on shortened time unless I have a

2̂ response by morning. I am truly not trying to be difficult, but these
continued delays are not allowing us to conduct the discovery we

16 need to prepare this case for our clients.

17 (July 23, 2015, email. Exhibit 8.) Mr. Moquin did not provide a substantive response indicating

18 when documents responsive to the subpoena to Mr. Gluhaich would be produced. (Decl. of B.

19 Irvine, Exhibit 1.) And, as of today's date. Defendants have not received any documents

20 responsive to the Subpoena. Id.

21 DISCUSSION

22 Pursuant to NRCP 45(e), "[f]ailure by any person without adequate excuse to obey a

23 subpoena served upon that person may be deemed a contempt of the court from which the

24 subpoena issued." Here, Mr. Gluhaich has failed to timely respond to the Subpoena: his delivery

25 of documents, along with a Certificate of Authenticity, is already nine days late. (Cover Letter,

26 Exhibit 4.) Thus, Defendants respectfully request that this Court compel Mr. Gluhaich to

27 produce all documents responsive to the Subpoena.

28
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1 Additionally, as noted herein, Mr. Gluhaich's failure to timely comply with the subpoena

2 appears to be attributable to Mr. Moquin.Mr. Moquin appears to have an established relationship

3 with Mr. Gluhaich, and it is clear that Mr. Gluhaich has a long-standing relationship with each of

4 the Plaintiffs as their real estate broker. Mr. Moquin certainly represented that he was authorized

5 to accept service on Mr. Gluhaich's behalf and assured Defendants that he would timely provide

6 the documents responsive to the subpoena directed at Mr. Gluhaich on behalf of Mr. Gluhaich.

7 (July 17, 2015, email exchange. Exhibit 6.) Based on Mr. Moquin's representation that he would

8 facilitate Mr. Gluhaich's response via Dropbox, Defendants' counsel did not require Mr.

9 Gluhaich's personal appearance at Talty Court Reporters on July 20, 2015. (Decl. of B. Irvine,

10 Exhibit 1.) In other words, but for Mr. Moquin's representations. Defendants would have taken

11 steps to procure the responsive documents from Mr. Gluhaich on July 20, 2015, at Talty Court

12 Reporters.

13 Indeed, according to Mr. Moquin, Mr. Gluhaich has already provided Mr. Moquin with

14 responsive documents on or before July 20, 2015, as Mr. Moquin purportedly "work[ed] for 20

15 hours straight on the Gluhaich subpoena response" on July 20, 2015. (July 20, 2015, email,

16 Exhibit 7.) In fact, Mr. Moquin represented in June that Mr. Gluhaich provided Mr. Moquin

17 with "162,000 e-mail messages" in response to Defendants' discovery requests to Plaintiffs.

18 (June 23, 2015, email. Exhibit 9.) If Mr. Moquin had responsive documents as of the Subpoena

19 deadline, the delay in responding to the Subpoena is attributable to Mr. Moquin.

20 Defendants also note that Mr. Moquin's repeated—but empty—reassurances of

21 forthcoming documents have become a pattern. As this Court is aware. Plaintiffs' first round of

22 discovery responses in this matter were more than 20 days late (following several extensions),

23 resulting in this Court compelling Plaintiffs to produce their responses and awarding Defendants

24 their fees. (Order Granting Motion to Compel, on file herein.) Since that time, Mr. Moquin has

25 not only delayed in providing responses to the Subpoena, he has also delayed in providing

26 supplemental responses to Plaintiffs' deficient discovery responses. {See, e.g., July 20, 2015,

27 email. Exhibit 7.) Defendants have heard excuses ranging from business trips to India, to

28 potential eviction, to last-minute hearings or trials, to ignorance of the fact that verification of
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1 discovery responses must be notarized. Defendants are certainly sympathetic to any justified

2 requests for extensions, but Mr. Moquin's repeated failure to provide Defendants with responsive

3 documents is severely hampering Defendants' ability to conduct the discovery necessary to

4 defend this case.

5 Plaintiffs' unjustifiable and continual failure to provide Defendants with responses to

6 Defendants' discovery requests has left Defendants with no choice but to file the present Motion.

7 Further, Defendants have made repeated efforts to obtain documents responsive to the subpoena

8 from Mr. Moquin. (See, e.g., July 17, 2015, email exchange. Exhibit 6; July 21, 2015, email,

9 Exhibit 7; July 23, 2015, email. Exhibit 9.) Defendants have also notified Mr. Moquin on two

10 occasions that absent a response to the Subpoena, Defendants would file a motion for relief. (See,

11 e.g., July 21, 2015, email. Exhibit 7; July 23, 2015, email. Exhibit 9.) Thus, Defendants

12 respectfully request that this Court award Defendants the fees and costs associated with the filing

13 of this Motion against Mr. Moquin. Pursuant to NRCP 37(a)(4)(A):

14 ..
If the motion is granted or if the disclosure or requested discovery

15 is provided after the motion was filed, the court shall, after
affording an opportunity to be heard, require the party or deponent
whose conduct necessitated the motion or the party or attorney

jy advising such conduct or both ofthem to pay to the moving party
the reasonable expenses incurred in making the motion, including

18 attorney's fees, unless the court finds that the motion was filed
without the movant's first making a good faith effort to obtain the

19 disclosure or discovery without court action, or that the opposing
party's nondisclosure, response or objection was substantially
justified, or that other circumstances make an award of expenses20

2j unjust.

22

23 Defendants also note that Defendants have propounded additional discovery requests to

24 Plaintiffs, responses to which are due by August 6, 2015. (Decl. of B. Irvine, Exhibit 1.)

25 Defendants have also scheduled three depositions, at least one of which Mr. Moquin has already

26 attempted to reschedule. Id. Defendants fear that, absent affirmative relief against Mr. Moquin, a

27 pattern of obstructive conduct will continue and Defendants will continue to be severely

28 prejudiced in their attempt to defend this case.
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1 CONCLUSION

2 Based on the foregoing. Defendants respectfully request that this Court compel responses

3 to the Subpoena and award sanctions against Mr. Moquin in the form of Defendants' fees and

4 costs associated with the filing of this Motion.

5 AFFIRMATION
Pursuant to NRS 239B.030

6

7

8

g DATED this24th dayof July, 2015

10 DICKINSON WRIGHT PLLC

11

12

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

By: /s/ Brian Irvine
13 JOHN P. DESMOND

Nevada Bar No. 5618
14 BRIAN R. IRVINE

Nevada Bar No. 7758
15 ANJALID. WEBSTER

Nevada Bar No. 11525
15 ICQ West Liberty Street, Suite 940

Reno, NY 89501
17 Tel: (775) 343-7500

Fax:(775)786-0131
18 Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
19 Email: Awebster@dickinsonvyright.com

20 Attorneysfor Defendants
Berry Hinckley Industries, and

21 Jerry Herbst

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached MOTION TO FOR CONTEMPT

PURSUANT TO NRCP 45(e) AND MOTION FOR SANCTIONS AGAINST

PLAINTIFFS' COUNSEL PURSUANT TO NRCP 37 on the party(s) set forth below by:

^ (BY MAIL) on all parties in said action, by placing a true copy thereof enclosed
in a sealed envelope in a designated area for outgoing mail, addressed as set forth
below. At the Law Offices of DICKINSON WRIGHT PLLC, mail placed in that
designated area is given the correct amount of postage and is deposited that same date in
the ordinary course of business, in a United States mailbox in the City of Reno,
County of Washoe, Nevada.

I I By electronic service by filing the foregoing with the Clerk ofCourt using the E
Flex system, which will electronically mail the filing to the following individuals.

IXI Certified Mail

I I (BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) at the addressees) set forth below.

I I (BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below,
addressed as follows:

^ By email

I I Federal Express (orother overnight delivery)

Addressed as follows:

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue Suite 130

Morgan Hill, CA 95037

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court
San Jose, California 95148

DATED this^V^av of July, 2015.

David C. O'Mara

THE O'MARA LAW FIRM

311 E. Liberty Street
Reno, Nevada 89501

An Employee of DICKINSON WRIGHT PLLC

8 of 9

A.App.315 

A.App.315 



Declaration of Brian R. Irvine

Subpoena Duces Tecum to Dan Gluhaich
June 11, 2015, email exchange
June 29, 2015, email attaching the Subpoena, a form for
acceptance of service, and a cover letter listing the deadlines to
respond
June 29, 2015, email response
July 17, 2015, email exchange
July 20 and July 21 2015, email
July 23, 2015 email
June 23, 2015 email

Exhibit page counts are exclusive of exhibit slip sheets.
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DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as r a qp xm r\nA 01710
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, DECLARATION OF BRIAN R. IRVINE
vs. IN SUPPORT OF DEFENDANTS'

MOTION FOR CONTEMPT PURSUANT
BERRY-HINCKLEY INDUSTRIES, a Nevada TO NRCP 45(e) AND MOTION FOR
corporation; and JERRY HERBST, an SANCTIONS PURSUANT TO NRCP 37
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

LARRY J. WILLARD, individually and as
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trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

I, BRIAN R. IRVINE, do hereby declare as follows:

1. I am an attorney of record for Defendants Berry-Hinckley Industries ("BHI") and

Jerry Herbst in the above-captioned matter. I am an attorney duly licensed to practice law in the

State of Nevada and before this Court, and I have personal knowledge of and am competent to

testify concerning the facts stated herein, except for those matters stated upon information and

belief, and as to those matters, I believe them to be true.

2. Based on Brian Moquin's representation to me that he would submit Daniel

Gluhaich's response via Dropbox, I took the records deposition off calendar and did not require

Mr. Gluhaich's personal appearance at Talty Court Reporters on July 20, 2015.

3. Although Mr. Moquin represented to me that he would provide me with

documents responsive to the subpoena duces tecum by July 20, 2015,1 did not receive any such

documents by that date.

4. In fact, as of today's date, I still have not received any documents responsive to

the subpoena duces tecum to Daniel Gluhaich.

5. Defendants have propounded additional discovery requests to Plaintiffs

Responses are due by August 6, 2015.

6. Attached as Exhibit 2 to the Motion is the Subpoena Duces Tecum to Daniel

Gluhaich.

7. Attached as Exhibit 3 to the Motion is an email exchange from June 11, 2015,

between Plaintiffs' counsel and Defendants' counsel.

8. Attached as Exhibit 4 to the Motion is an email dated June 29, 2015, from the

office of Defendants' counsel, including a Cover Letter to Mr. Gluhaich, the Subpoena Duces

Tecum, and a form for Acceptance of Service.
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9. Attached as Exhibit 5 to the Motion is a June 29, 2015, email from Mr. Moquin

regarding acceptance of service.

10. Attached as Exhibit 6 to the Motion is an email exchange from July 17, 2015,

between Plaintiffs' counsel and Defendants' counsel.

11. Attached as Exhibit 7 to the Motion is an email exchange between Defendants'

counsel and Mr. Moquin dated July 20-21, 2015.

12. Attached as Exhibit 8 to the Motion is an email from Defendants' counsel dated

July 23,2015.

13. Attached as Exhibit 9 to the Motion is an email from Mr. Moquin dated June 23

2015.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this j^fi^ofJuly,2015.

BRIAN R. IRVINE
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AnORNEV OR PARTY WITHOUT ATTORNEY Slate BarnumOer. antfatftfreuj;

Brian R. Irvine (NV 7758) John P. Desmond (NV 5618. CA 176430)
Dickinson Wriaht PLLC
100 W. Liberty Street. Suite 940 Reno. NV 89501

TELEPHONE NO.: ( ( ( OUU (Op'""""' 775*786-0131
EMAIL ADDRESS f0p/,ena/j. birvlnetSldickinsonwriaht.com

ATTORNEY FOR (Atemej Bcrrv Hincklev Industries. Jerrv Herbst. JH. inc.

SUBP.030

.•i"=!SED
PILED

Court lor county in which discovery is to be conducted:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SsntB Clara
STREET ADDRESS 191 Noilh First Street
MAILING ADDRESS 191 Noilh First Street

CITY AND ZIP CODE 330 JosB, CA 95113
BRANCH NAME. Downtown Superior Court

2015 ju;

C3.?JK

23 P 2-2

.l^/CiiT

Court In which action ispending: Second Judicial District Court
Name ofCourt: Second Judicial DistrictCourt, County of Washoe
STREET ADDRESS: 75 Couit Street
MAILING ADDRESS: 75 Court Street

CITY. STATE. AND ZIP CODE. Reno, NV 69501
COUNTRY USA

plaintiff/petitioner- Larry J. Willard, et al.

DEFENDANT/RESPONDENT; Berry Hinckley Industries, et al.

APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

CALIFORNIA CASENUMBER (lieny ouignad by couil)

15 CV2 822^8
CASENUMBER (el lebon penaingoutsda Caiitamii):

CV14-01712

1. Applicant (name): Berry Hlnckley Industries; Jerry Herbst; JH, Inc. is (check one):
I I Plaintiff I I Petitioner I / I Defendant I I Respondent I I Other fsp8c//K|:

in the above action.

2. Applicant requests that this court issue a subpoena for discovery under Code ofCivil Procedure sections 2029.100 - 2029.900
to (name and address of deponent or person incontrolofproperty):

Daniel Gluhaich; 175 East Main Ave., Suite 130; Morgan Hill, CA 95037

3. Attached is {check one): I I the original ("71 a true and correct copy of the document from the court in which the action
is pending that requires the person in 2 to (checkall that apply):

a. I I attend and give testimony at a deposition;

b. PTH produce and permit inspection and copying of designated materials, information, ortangible things in the possession,
custody, or control of the deponent;

c. • permit theinspection ofpremises under the control ofthe deponent.

A. Applicant submits with this application a proposed subpoena thatincludes terms identical to those inthedocument from the
out-of-state court. (Code of Civil Procedure section 2029.300(d).)

I declare under penalty of perjury under the lawsof the State of California that the foregoing is true and correct.

Date; 6/17/2015

Brian R. Iivine

(TYPE OR PRINT NAME) (SIGNATURE OFATTORNEY ORPARTY WITHOUT ATTORNEY)

Note: This application must be accompanied by the fee speciried in Government Code section 70626.
A discovery subpoena must be personally served on the deponent in compliance with California law, indudtng
Code of Civil Procedure section 1985.

p«Bo 1 or 1

Foim AdOBteo lor Munsaioiy Usa
Ju0<i3i Counoi e> Cai'iomia

SUBP*030 (New Jonutiy 1.20t0|
APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

CoOoat Ovil PiDcaduroSS3029.10^600
mmr.eeufMO.e* soy
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DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
1GO West Liberty Sirccl, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinson\vriuht.com
Email: Birvine@dickinsonvvrighl.com
Email: Avvebster@.dickinsonvvright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbsi

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individuallyand as trusteesof the
Edward C. Wooley and Judith A. Wooley
Iniervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

vs

h }
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Coimter-defendants.

SUBPOENA PUCES TECUM

THE STATE OF NEVADA SENDS GREETINGS TO:

Daniel Gluhaich
Intero Real Estate Services
175 East Main Avenue Suite 130
Morgan Hill, CA 95037

You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,

legible, and durable copies of the documents identified inExhibit A attached hereto at the office

of TALTY COURT REPORTERS, 2131 The Alameda, San Jose, CA 95126 on July 10,

2015 at 9:00 a.m. If you fail to attend, you may be deemed guilty of contempt of Court and

liable to pay all losses and damages caused by your failure to appear.

In lieu of your personal appearance on July 10, 2015, at 9:00 a.m., you may deliver

copies of the documents to be provided to DICKINSON WRIGHT, 100 W. Liberty Street,

Suite 940, Reno, NV 89501 on or before July 15, 2015, at 9:00 a.m. If documents are

produced in lieu of appearance, please execute the attached certification (Certificate of

Authenticity) that the records produced are true, accurate and complete copies of all responsive

records in your possession or under your control.

DATED thisilday ofTY^)\aP_. 2015.

JACQUELINE BRYANT. CLERK OF THE COURT

DEPUTY CLERK

ff-r,"",
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AFFIRMATION

Pursuant to NRS 2396.030

The undersigned does hereby affirm that the preceding document does notcontain the

social security number of any person.

DATED this i ' day of June, 2015.

DICKINSON WRIGHT

IICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax:(775)786-0131
Email: Jdcsmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@-dickinsonwrieht.com

Attorneyfor Defendants
Berry ITmckley Industries, and
Jerry Ilerbst
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STATE OF CALIFORNIA )
)ss.

COUNTY OF SANTA CLARA )

I hereby certify that I am over 18 years ofage and not a party to nor interested inthe proceeding

in which this service is made. That I received this Subpoena on the ^day of

2015, and personally served the same by delivering a copy to the witness at (state address)

on this _day of. 2015.

Signature ofpersonmakingservice

Print name here

Page 4 of IS

A.App.326 

A.App.326 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIBIT

DEFINITIONS

The following preliminary definitions and instructions apply to each of the requests

hereinafterset forth, and Defendantsincorporatethe same herein by reference.

1. When used herein, the term means Berry-Hinckley Industries, a Nevada

corporation.

2. When used herein, the term "Defendants" means BHI and Jerry Herbst.

3. When usedherein, the term"Willard"means Lany J. Willard, individually and as

trustee of the Lany James Willard Trust Fund.

4. When used herein, the term "Overland" means Overland Development

Corporation, a California corporation.

5. When used herein, the term "Willard Plaintiffs" means Willard and Overland.

6. When usedherein, the term "WillardProperty" means the real propertylocated at

7695-77699 S.Virginia Street, Reno, Nevada (APN 043-011-48).

7. When used herein, the term "Wooley Plaintiffs" means Edward C. Wooley and

Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000.

8. When used herein, the term "Highway 50 Property" means the real property

located at 1820 Highway 50 East,Carson City, Nevada (APN 002-368-27).

9. When used herein, the term "Baring Property" means the real property located at

1365 BaringBoulevard, Sparks,Nevada(APN 030-041-08).

10. When used herein, the terms"You" and "Your" and their plural, or any synonym

thereof means Daniel Gluhaich, in an individual capacity and/or in his capacity as a realtor

and/or broker and/or real estate agent, and/or any agent, employee, or representative of Daniel

Gluhaich who is purporting to act on his behalf, or who are in possession of, or may have

obtained information for or on behalfofDaniel Gluhaich.
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11. When used herein, the terms "Document" and "Writing" and the plural forms

thereof, shall mean all written, typewritten, printed, recorded, or gr^hic matters, however

produced or reproduced, of every kind and description, pertaining to the subject matter of this

action. The terms "Document" and "Writing" shall include, but are not limited to, any books,

pamphlets, periodicals, memoranda, letters, correspondence, telegrams, applications, leases,

memoranda of understanding, agreements, contracts, permits, articles, bylaws, financial records,

security instruments, checks, bank statements, receipts, invoices, bids, proposals, offers,

counteroffers, time records, accounting records, minutes, records of meetings, reports, notes

diaries, logs, tapes, transcripts, recordings, records of phone calls, work papers, charts, faxes,

drawings, photographs, films, medical and hospital reports and records, x-ray photographs, oi

any other handwritten, recorded, transcribed, punched, taped, filmed, orgraphic matter, however

produced or reproduced, in Your possession, custody, or control, or to which you have had

access. Documents shall alsoinclude anydrafts or variations or markings to original Documents.

12. When used herein, the terms "Communication" or "Communications" shallmean

(a) any form ofdata transmission, including letters, faxes, emails, and other transmission ofdata

via telecommunications, (b) all meetings of two or more persons and all documents describing

such meetings, (c) all telephone conversations and telephone conferences, and (d) all situations

in which ideas are discussed, interpreted or exchanged among two or more persons.

13. When used herein, the term "Correspondence" shall mean any writing oi

document relating to any communication, including but not limited to letters, emails, notes,

telephone message pads, textmessages, transcriptions, faxes, andmemoranda.

14. When used herein, the term "Person" shall mean natural persons, firms

proprietorships, associations, partnerships, corporations, governmental entities, and every othei

type of organization or entity.

15. When used herein, the terms "Relate to," "related to," or "relating to" shall mean

constituting, pertaining to, referring to, alluding to, responding to, elaborating upon, concerning,

memorializing, supporting, refuting, evidencing, coimected with, commenting on, regarding,
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discussing, showing, describing, reflecting, analyzing, recording, including, mentioning, in

respect of, analyzing or bearing on any logical or factual connection with the matter discussed.

16. In the event you withhold from identification any document as privileged, you are

requested to provide a list of documents withheld and state the following information with

respect to each document withheld:

a. The date appearing on the document and, if it has no date, the date, oi

approximate date, onwhich it was prepared;

b. The title, label, code number or filenumber of the document;

c. The name and current address ofthe person(s) who signed the document and, ifi

was not signed, the name and current address ofthe person(s) who prepared it;

d. The name and current address of the person(s) to whom the document was

directed and the person(s) to whom a copy ofthe document was directed;

e. Ageneral description ofthe subject matter(s) to which the document relates;

f. The name and current address of the person(s) having present possession

custody, or control of the document;

g. The grounds on which the document has been withheld.

17. Ifyou object to any portion ofthis Subpoena, state the specific ground for such

objection and respond to the request to the extent to which there isno objection.
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INSTRUCTIONS

1. You are requested to produce all Documents and tangible things in Yom

possession, custody orcontrol, which have not been previously produced.

2. You are requested to produce Documents inthe form inwhich they are kept inthe

usual course ofYour business, or to organize and label them tocorrespond with the categories in

this request.

3. If You claim that the attomey-client privilege, theattomey work-product rule, oi

any other privilege isapplicable to any Document, production ofwhich issought by this request,

the substance of that Document need not be disclosed in Your answers, but You shall, with

respect to that Document:

a. State the date of the Document;

b. Identify each and every author ofthe Document;

c. Identify each and every person who .prepared orparticipated inthe preparation o:

the Document;

d. Identify eachand everypersonwhoreceived the Document;

c. Identify each and every person from whom the Document was received;

f. State thepresent location of theDocument and all copies thereof;

g. Identify each and every person having custody orcontrol ofthe Document and al

copies thereof; and

h. Provide sufficient further information concerning the Document and the

circumstances thereof to explain the claim of privilege and to permit the

adjudication of the propriety ofthat claim.

4. In the event You are able to produce only some of theDocuments called for in a

particular request, please produce all the Document You are able to and state the reasons foi

Your inability to produce the remainder.

5. If You object to a portion ofa request, please produce allDocuments called for by

that portion of the request to which You do not object.
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REQUESTS FOR PRODUCTIONS OF DOCUMENTS

REQUEST NO. 1; Please produce any and all Documents You sent to orreceived from

the Willard Plaintiffs, Willard, and/or Overland, or any employees, representatives, or agents ol

the Willard Plaintifife, Willard, and/or Overland relating to the Willard Property from January

2005 through present.

REQUEST NO. 2; Please produce any and all Documents You sent to orreceived from

BHI or any employees, representatives, agents, or successors of BHI relating to the Willard

Property from January 2005 to present.

REQUEST NO. 3; Please produce any and all Documents You sent to or received from

Jerry Herbst or any employees, representatives, or agents ofJerry Herbst relating to the Willarc

Property from January 2005 to present.

REQUEST NO. 4; Please produce any and all Documents You sent to orreceived from

anyotherperson or entity relating to the Willard Property from January 2005 to present.

REQUEST NO. 5; Please produce any and all Documents You have prepared or

authorized or directed preparation of relating to the Willard Property from January 2005 to

present.

REQUEST NO. 6i Please produce each and every contract towhich you are a party that

is related to the Willard Property.

REQUEST NO. 7; Please produce any and all marketing or promotional materials in

yourpossession, custody, or control for the lease or sale of the Willard Property.

REQUEST NO. 8; Please produce any and all Documents You sent to orreceived from

the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffr

relating to the Hi^way 50 Property from January 2005 through present.

REQUEST NO. 9; Please produce any and all Documents You sentto or received from

BHI or anyemployees, representatives, agents, or successors of BHIrelating to the Highway 5(

Property from January 2005 through present.
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REQUESTNO,10: Please produce any and all Documents Yousentto or received from

Jerry Herbst or anyemployees, representatives, or agents of Jerry Herbst relating to the Highway

50 Property from January 2005 to present.

REQUEST NO. 11; Please produce any andall Documents You sentto orreceived from

anyotherperson or entity relating to the Highway 50 Property fromJanuary 2005to present.

REQUEST NO. 12r Please produce any and all Documents You have prepared or

authorized ordirected preparation ofrelating to theHighway 50 Property from January 2005 to

present.

REQUEST NQ, 13; Please produce each and every contract to which you are a party

that is related to the Highway 50 Property.

REQUEST NQ. 14; Please produce any and all marketing or promotional materials in

your possession, custody, or control forthe lease or saleof theHighway 50 Property.

REQUEST NQ. IS: Please produce any and allDocuments You sent toorreceived from

the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffs

related to the Baring Property from January2005 through present

REQUEST NQ. 16; Please produce any and all Documents You sent toorreceived from

BHI or any employees, representatives, agents, or successors of BHI related to the Baring

Property fromJanuary2005 throughpresent.

REQUEST NQ. 17; Please produce any and all Documents You sent toorreceived from

Jeny Herbst or any employees, representatives, oragents of Jerry Herbst related to the Baring

Property from January 2005 to present.

REQUEST NQ« 18: Please produce any andall Documents You sentto orreceived from

any personor entity relatedto the BaringPropertyfrom January2005 to present

REQUEST NQ. 19; Please produce any and all Documents You have prepared oi

authorized or directed preparation of relating to the Baring Property from January 2005 tc

present.
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REQUEST NO. 20; Please produce each and every contract to which you are a party

that is related to the Baring Property.

REQUEST NO. 21: Please produce any and all marketing or promotional materials in

your possession, custody, or control for the lease or sale ofthe Baring Property.

REQUEST NO. 22; Please produce documents sufficient to identify any and all

commissions or other compensation that you have earned performing work for the Willard

Plaintiffs and/or the WooleyPlaintiffsfrom 2005 through present.
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CERTIFICATE OF AUTHENTICITY

State of California )
)ss.

County ofSanta Clara)

I, do herebydeclare as follows:

1. I am a duly authorized Custodian ofRecords for Daniel Gluhaicli, and I have the

authority to certify said records.

2. The attached records are true, accurate and complete copies of the original

records responsive to the Subpoena Duces Tecum dated June , 2015, and are kept in the

regularcourseand scopeof my business.

3. The attached records constitute all records responsive to the Subpoena Duces

Tecum dated June , 2015.

I declare under penalty of peijury under the laws of the State of Nevada that the

foregoing istrue and correct to thebest ofmy knowledge.

Executed this day ofJune, 2015.

SUBSCRIBED and SWORN to before me this

day of , 2015.

NOTARY PUBLIC

By:.
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RULE 45

EXHIBIT «B"
NEVADA RULES OF CIVIL PROCEDURE

(c) Protection of Persons Subject to Subpoena.
1. Aparty oran attorney responsible for the issuance and service ofa subpoena shall

take reasonable steps toavoid imposing undue burden orexpense ona person subject
tothat subpoena. The Coiut onbehalfofwhich the subpoena was issued shall enforce
this duty and impose upon the party orattomey inbreach of this duty anappropriate
sanction, which may include, but isnot limited to, lostearnings and a reasonable
attorney's fee.

2. (A) Person commanded to produce and permit inspection and copying ol
designated books, papers, documents or tangible things, or inspection ofpremises need
not appear inperson atthe place ofproduction orinspection unless commanded toappear
for deposition, hearing or trial.

(B) Subject toparagraph (d)(2) of this rule, a person commanded to produce
and permit inspection and copying may, within 14 days after service of the subpoena or
before the time specified for compliance if such time is less than 14 days after service,
serve upon the party or attomey designated in the subpoena written objection to
inspection or copying of any or all of the designated materials or of the premises. I
objection is made, the party serving the subpoena shall not be entitled to inspect and copy
the materials or inspect the premises except pursuant to an order ofthe court by which the
subpoena was issued. If objection has been made, the party serving the subpoena may,
upon notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect any person who
is not a party or an officer of a party from significant expense resulting from the
inspectionand copyingcommanded.

3. (A) On timely motion, the court by which a subpoena was issued shall quash
or modifythe subpoenaif it:

(i) fails to allow reasonable time for compliance;
(ii) requires a person who isnot aparty oran officer ofa party totravel to aplace

more than 100 miles from theplace where thatperson resides, is employed or regularly transacts
business in person, except that such aperson may inorder toattend trial becommanded totravel
from any such place within the state in which the trial is held, or

(iii) requires disclosure ofprivileged orother protected matter and no exception oi
waiver applies, or

(iv) subjects a person to undue burden.
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(B) Ifa subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information,or

(ii) requires disclosure of an unretained expert's opinion or information nol
describing specific events or occurrences in dispute and resulting from the expert's study made
not at the request of any party, the court may, to protect a person subject tooraffected by the
subpoena, quash or modify the subpoena or, if the party in whose behalf is issued shows a
substantial need for the testimony or material that cannot be otherwise met without undue
hardship and assures that the person to whom the subpoena is addressed will be reasonabl)i
compensated, the court may order appearance or production only upon specified conditions.

(d) Duties In Responding to Subpoena.
1. Aperson responding to a subpoena to produce documents shall produce them as
they are keep in the usual course of business or shall organize and label them to
correspond withthecategories in the demand.

2. When information subject toa subpoena iswithheld on aclaim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall besupported by adescription ofthe nature ofthe documents,
communications, orthings not produced that issufficient toenable the demanding party
to contest the claims.
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CERTIFICATE OF SERVICE

I cerlify thai I am an employee of DICKINSON WRIGHT, and thaton thisdate, pursuant

10 NRCP 5(b); I am serving a true and correct copy of the attached SUBPOENA DUCES

TECUM on the parties as set forth below:

X Placing an original ortrue copy thereof ina sealed envelope placed for
collection and mailing inthe United States Mail, Reno, Nevada, postage prepaid,
following ordinar)' business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

_Placing an original or true copy thereof in a scaled envelope and causing the same
to be personally Hand Delivered

_Federal Express (or otherovernight delivery)

EM/ECF Electronic Notification

Addressed as follows:

Daniel Gluhaich

Intero Real Estate Services
175 East Main Avenue Suite 130
Morgan Hill, CA 95037

David C. O'Mara

THE O'MARA LAW FIRM

311 E. Liberty Street
Reno, Nevada 89501

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castcllet Court

San Jose, California 95148

DATED this I Iday of June, 2015

An employee of DI
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EXHIBIT 3

EXHIBIT 3

F I L E D
Electronically

2015-07-24 05:03:50 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5062411 : mcholico
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Mina Reel

From: Brian Moquin <bmoquin@lawprjsm.com>
Sent: Friday, June 12, 2015 10:05 AM
To: Anjali D.Webster
Cc: david@omaralaw.net; Brian R. Irvine; Mina Reel

Subject: Re: Willard et al. v. BHI et a!.. Case No. CV14-01712

I have confirmed that Dan Gluhaich is the proper target for a subpoena and Ican accept service on his behalf.

Brian

Sent from my iPhone

On Jun 12, 2015, at 9:33 AM, Anjali D. Webster <AWebster(5)dickinson-wright.com> wrote:

Great, thank you. I appreciate your input on to whom to address the subpoena and look forward to
hearing from you regarding service.

From: Brian Moquin fmailto:bmoauin@lawprism.com1
Sent: Thursday, June 11, 2015 6:57 PM
To: Anjali D. Webster; david@omaralaw.net
Cc: Brian R. Irvine; Mina Reel
Subject: Re: Willard et al. v. BHI et al.. Case No. CV14-01712

I represent Dan Gluhaich in another matter, will check with him to see whether he will authorize me to
accept service of a subpoena issued in this case. He is the proper target for the subpoena, not Intero.

I'll let you know by tomorrow.

Best,

Brian

Brian P. Moquin, Esq.
LawOffices of Brian P. Moquin
3506 La Castellet Court

San Jose, CA 95148

skype: brianmoquin
408.300.0022

408.460.7787 cell

408.843.1678 fax

On 6/11/15 4:48 PM, Anjali D. Webster wrote:

Dear Messrs. Moquin and O'Mara:

We plan to serve a document-only subpoena duces tecum for Mr. Daniel Gluhaich. We
know that Mr, Gluhaich is employed at Intero Real Estate Services; do you know if we
should issue the subpoena to Mr. Gluhaich, Intero, or to both? We want to ensure that
the recipient of the subpoena has the appropriate authority to provide us with our
requested documents, whether that be Mr. Gluhaich or Intero.
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Additionally, are you authorized to accept service of the subpoena?

Thank you, and I look forward to hearing from you.

Anjali

Anjali D. Webster Associate Attorney

100 West Liberty Street Phone 775-343-7498
Suite 940 _ -7-7= -roe
Reno NV 89501-1991 775-786-0131

Email AWebster@dlckinsonwriqht.com
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EXHIBIT 4

EXHIBIT 4

F I L E D
Electronically

2015-07-24 05:03:50 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5062411 : mcholico
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Mina Reel

From: Stephanie J. Glantz
Sent: Monday, June 29, 2015 4:48 PM
To: bmoquin(a)lawprism.com
Cc: Brian R. Irvine; Anjali D. Webster
Subject: Subpoena to Daniel Gluhaich - Willard, et al. v. BHI, et al.
Attachments: Cover Letter to D.Gluhaich.pdf; [Filed] Gluhaich Subpoena.Santa Clara.pdf; RENO-#150-

v2-Acceptance_of_Service_for_Daniel_Gluhaich.pdf

Mr. Moquin,

Attached, please find a Subpoena to Daniel Gluhaich, an accompanying cover letter, and an Acceptance of Service of
Subpoena. If everything looks acceptable, please return a signed copy of the Acceptance of Service at your earliest
convenience. Thank you in advance, and please do not hesitate to contact our office if you have any questions.

Kind regards,

Stephanie Glantz

Stephanie J. Glantz Legal Secretary
1GO West Liberty Street phone 775-343-7513
Suite 940

Reno NV 89501-1991 ^ax 775-786-0131
Email SGIantz@dickinsonwriQht.com

Dickinson WRiGHTnu:
MICHIGAN ARIZONA NEVADA OHIO TENNESSEE WASHIHGTON D.C. TORONTO
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DICKINSON/WRIGHTpllc
]00 West Liberty Street. Suite 940
RENO, NV 89501-1991
Telephone;(775) 343-7500
Facsimile: (775) 786-0131
hltp;//www.dickinionwrigbl.coin

Brian R. Irvine

BIrvine@dickinsonwright.com
(775) 343-7507

June 29,2015

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue, Suite 130
Morgan Hill, CA 95037

Dear Mr. Gluhaich:

Please find attached a Subpoena Duces Tecum requiring you to produce certain
documents in the case of Willard et al v. Berry-Hinckley Industries, et al. Case No. CV 14-
01712. Brian Moquin, who represents the plaintiffs in this case, has informed us that he is
authorized to accept service on your behalf; thus, wehave contemporaneously sentMr. Moquin
an acceptance of service and the attached Subpoena.

Please note that the attached subpoena requires you to personally appear on July 10,
2015, at 9:00 a.m. to produce the required documents, or, in lieu of your personal appearance, to
deliver copies of the required documents by July 15,2015.See Subpoena Duces Tecum, attached
hereto, at pg. 2. Given a slight delay in issuance of the Subpoena, we will extendthosedeadlines
as follows:

• You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,
legible, and durable copies of the documents identified in Exhibit A to the Subpoena
Duces Tecum at the office of Talty Court Reporters, 2131 The Alameda, San Jose, CA
95126 on July 20. 2015« at 9:00 a.m. If you fail to attend, you may be deemed guilty of
contempt of Court and liable to pay all losses and damages caused by your failure to
appear.

• In lieu of your personal appearance on July 20. 2015. at 9:00 a.m.. you may deliver
copies of the documentsto be providedto DickinsonWright, 100 W. Liberty Street,Suite
940, Reno, NV, 89501, on or before July 15. 2015. at 9;00 a«in. If the documents are
produced in lieu of appearance, please execute the Certificate of Authenticity attached to
the Subpoena Duces Tecum to certify that the records produced are true, accurate, and
complete copies of all records in your possession and under your control.

AHl/ONA KliNTUCKY MICHIGAN NEVADA OHIO TENNESSEE WASIIINCTON DC TORONTO
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Daniel Giuhaich

June 29, 2015
Page 2

DICKINSON Wright PLLC

Thank you for your cooperation and please do not hesitate to contact me if you have any
questions.

BRIisjg
Enclosures

CC: Brian P. Moquin

Very truly yours,

Dickinson Wright PLLC

Brian R. Irvine

Attorney

RE-NO 60540-1 240WCk Y Michigan ni-;vada oiiio ri-n ni-ssi-;i-; Washington oc Toronto

A.App.344 

A.App.344 



ATTORNEY OR PARTY WITHOUT ATTORNEY rNamo. Sralc 83'numfto/. and AtftfteuJ;

3rian R. Irvine (NV 7758) John P. Desmond (NV 5618. CA 176430)
Dickinson Wrioht PLLC
100 W. Liberty Street. Suite 940 Reno. NV 89501

TELEPHONE NO.; /ro-J40-/ouu fop"®"®'' 775-786-0131
E-MAIL ADOREss fo/Y.onao birvineOdickinsonwrioht.Gom

attorney FOR rwamffi Berrv Hincklev Industries. Jerrv Herbst. JH. Inc.

SUBP-030
r — »

FOR COURT USE ONLY i •
I N

2815 JUI

Ci.aii Vi-I

JRSED
PILED

23 P 2-2
CouTt for county in whicft discovery is to be conducted:

SUPERIOR COURT OF CALIFORNIA. COUNTY OF Santa Clara
STREET address 191 Nofth Fifst Street
MAILING ADDRESS 191 Noilh Flrst Stfset

CITY AND ZIP CODE San Jose, CA 95113
ORANCHMAME Dow/ntown Superior Court

>asO=aC^7ig

"c^/OnT

Court inwiiich action ispending: Second Judicial District Court
Name ofCourt: Second Judicial District Court, County of Washoe
STREET ADDRESS; 75 Couit Street
MAILING ADDRESS: 75 COUlt StfCet

CITY. STATE. AND ZIP CODE Reno, NV 89501
COUNTRY USA

plaintiff/petitioner- Larry J. Wiliard, et al.

DEFENOANT/RESPONOENT; Berry Hinckley Industries, et al.

APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

CALIFORNIA CASENUMOER (rfonifOMigned by eoufi)

15 CV2 822^8
CASENUMBER {olBOton (MtWing outnda CsUlbmla);

CV14-01712

1. Applicant (name): Berry Hinckley Industries; Jerry Herbst; JH, Inc. is (cheek one):
I I Plaintiff I I Petitioner I / 1 Defendant I I Respondent I I Otherfspec//yj:

in the above action.

2. Applicant requests that this court issue asubpoena for discovery under Code of Civil Procedure sections 2029.100 - 2029.900
to (nameand address ofdeponentor personincontrol ofproperty):

Daniel Gluhaich; 175 East Main Ave., Suite 130; Morgan Hill, CA95037

3. Attached is (check one): I I the original I / Ia true and correct copy of the document from the court In which the action
is pending thatrequires thepersonin2 to(check aitthatapply):

a. 1 I attend and give testimonyat a deposition:

jj I / I produce and permit Inspection and copying of designated materials, information, or tangible things in the possession,
custody, or control of the deponent;

c. I I permitthe inspection of premises under the controlof the deponent.

4. Applicant submits with this application a proposed subpoena that includes terms identical tothose in the document from the
out-of-slate court. (Code of Civil Procedure section 2029.300(d).)

Ideclare under penaltyof perjury under the lawsof the State of Califomia that the foregoing is true and correct.

Date: 6/17/2015

Brian R. Irvitie ^
(TYPE OR PRINT NAMEI (SIGNATURE OFATTORNEY ORPARTY WITHOUT ATTORNEY)

Note: This application must be accompanied bythe fee spedlied in GovernmentCode section 70626.
Adiscovery subpoena must be personally served onthe deponent incompliance with Califomia law, including
Code of Civil Procedure section 1985.

Pbbb 1 ot1

FoimAdoBiea lor Mineatoiy Use
Jud<J9i Counei el Caiitomia

SUBP-030 (Ne-« Jsrasiy I. ZOlO]

APPUCATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

Code el CnhlPracedura5$ 2029.100-900
invtKCdvttnfe.ea gev
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4065 •' '
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinson\vriuhl.com
Email: Birvine@.dickinsonwriaht.com
Email: A \vebster@dickinsonvvriahi .com

Attorney for Defendants
BerryHinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEV AND JUDITH A.
WOOLEY, individually and as trusteesof the
Edward C. Wooley and Judith A. Wooley
Iniervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimanls,

vs

/
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LARRY J. WILLARD, individually and as
trusteeof the LarryJames WillardTrust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter«defendants.

SUBPOENA PUCES TECUM

THE STATE OF NEVADA SENDS GREETINGS TO:

Daniel Gluhaich
Intero Real Estate Services
175 East Main Avenue Suite 130
Morgan Hill, CA 95037

You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,

legible, and durable copies of the documents identified in Exhibit A attached hereto at the office

of TALTY COURT REPORTERS, 2131 The Alameda, San Jose, CA 95126 on July 10,

2015 at 9:00 a.m. If you fail to attend, you may be deemed guilty of contempt of Court anc

liable to pay all losses and damages caused by your failure to appear.

In lieu of your personal appearance on July 10, 2015, at 9:00 a.m., you may deliver

copies of the documents to be provided to DICKINSON WRIGHT, 100 W, Liberty Street

Suite 940, Reno, NV 89501 on or before July 15, 2015, at 9:00 a.m. If documents are

produced in lieu of appearance, please execute the attached certification (Certificate o:

Authenticity) that the records produced are true, accurate and complete copies of all responsive

records in your possession or under your control.

DATED this _IjL day ofTY^)VVP_. 2015.

JACQUELINE BRYANT, CLERK OF THE COURT

DEPUTY CLERK.

rfiGV*"'
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AFFIRMATION

Pursuant to NRS 2396.030

Theundersigned does hereby affirm that the preceding document does notcontain the

social security number of any person.

DATED this of June, 2015.

DICKINSON WRIGHT

IICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West LibertyStreet, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

AItormyfor Defendants
Berry HinckleyIndustries, and
Jerry Ilerbst
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STATE OF CALIFORNIA )
)ss.

COUNTY OF SANTA CLARA )

I hereby certify that I am over 18 years ofage and not aparty tonor interested inthe proceeding

in which thisservice is made. ThatI received this Subpoena on the ^day of

2015, and personally served the same by delivering a copy to the witness at (state address)

on this _day of. 2015.

Signature ofpersonmakingservice

Print name here
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EXfflBIT«A"

DEFINITIONS

The following preliminary definitions and instructions apply to each of the requests

hereinafter set forth, and Defendants incorporatethe same herein by reference.

1. When used herein, the tenn "BHI" means Berry-Hinckley Industries, a Nevada

corporation.

2. When used herein, the term "Defendants" means BHI and Jerry Herbst.

3. When used herein, theterm"Willard" means LarryJ. Willard, individually andas

trustee of the Larry James Willard Trust Fund.

4. When used herein, the term "Overland" means Overland Development

Corporation, a California corporation.

5. When used herein, the term "Willard Plaintiffs" means Willard and Overland.

6. When used herein, the term"Willard Property" meansthe real propertylocated at

7695-77699 S. VirginiaStreet,Reno, Nevada(APN 043-011-48).

7. When used herein, the term "Wooley Plaintiffs" means Edward C. Wooley and

Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000.

8. When used herein, the term "Highway 50 Property" means the real property

locatedat 1820Highway 50 East, Carson City, Nevada (APN 002-368-27).

9. When used herein, the term "Baring Property" meansthe real property located at

1365 BaringBoulevard, Sparks,Nevada(APN 030-041-08).

10. When used herein, the terms "You" and "Your** and their plural, or any synonym

thereof means Daniel Gluhaich, in an individual capacity and/or in his capacity as a realtot

and/or broker and/or real estate agent, and/or any agent, employee, or representative of Daniel

Gluhaich who is purporting to act on his behalf, or who are in possession of, or may have

obtained information for or on behalfofDaniel Gluhaich.
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11. When used herein, the terms "Document" and "Writing" and the plural forms

thereof, shall mean all written, typewritten, printed, recorded, or grq)hic matters, however

produced or reproduced, of every kind and description, pertaining to the subject matter of this

action. The terms "Document" and "Writing" shall include, but are not limited to, any books,

pamphlets, periodicals, memoranda, letters, correspondence, telegrams, applications, leases,

memoranda of understanding, agreements, contracts, permits, articles, bylaws, financial records

security instruments, checks, bank statements, receipts, invoices, bids, proposals, offers,

counteroffers, time records, accounting records, minutes, records of meetings, reports, notes,

diaries, logs, tapes, transcripts, recordings, records of phone calls, work papers, charts, faxes,

drawings, photographs, films, medical and hospital reports and records, x-ray photographs, oi

any other handwritten, recorded, transcribed, punched, taped, filmed, orgraphic matter, however

produced or reproduced, in Your possession, custody, or control, or to which you have hac

access. Documents shall also include anydrafts or variations or markings to original Documents

12. When used herein, the terms "Communication" or "Communications" shall mean

(a) any form ofdata transmission, including letters, faxes, emails, and other transmission ofdata

via teleconmiunications, (b) all meetings of two or more persons and all documents describing

such meetings, (c) all telephone conversations and telephone conferences, and (d) all situations

in which ideas are discussed, interpreted or exchanged among two or more persons.

13. When used herein, the tenn "Conespondence" shall mean any writing oi

document relating to any communication, including but not limited to letters, emails, notes

telephone message pads, textmessages, transcriptions, faxes, andmemoranda.

14. When used herein, the term "Person" shall mean natural persons, firms,

proprietorships, associations, partnerships, coiporations, governmental entities, and every othei

type of organization or entity.

15. When used herein, the terms "Relate to," ''related to," or "relating to" shall mean

constituting, pertaining to, referring to, alluding to, responding to, elaborating upon, concerning,

memorializing, supporting, refuting, evidencing, connected with, commenting on, regarding,
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discussing, showing, describing, reflecting, analyzing, recording, including, mentioning, ir

respect of, analyzing or bearing on any logical or factual connection with the matter discussed.

16. In the event you withhold from identification any document as privileged, you are

requested to provide a list of documents withheld and state the following information with

respect to each document withheld:

a. The date appearing on the document and, if it has no date, the date, oi

approximate date, onwhich it was prepared;

b. The title, label,codenumberor file numberofthe document;

c. The name and current address ofthe person(s) who signed die document and, ifi

was not signed, the name and current address ofthe person(s) who prepared it;

d. The name and current address of the person(s) to whom the document was

directed and the person(s) to whom a copy ofthe document was directed;

e. Ageneral description ofthe subject matter(s) to which the document relates;

f. The name and current address of the person(s) having present possession

custody, or control of the document;

g. The grounds onwhich the document has been withheld.

17. Ifyou object to any portion ofthis Subpoena, state the specific ground for such

objection and respond to the request to the extent to which there isno objection.
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INSTRUCTIONS

1. You are requested to produce all Documents and tangible things in Your

possession, custody orcontrol, which have not been previously produced.

2. You are requested to produce Documents in the form inwhich they are kept inthe

usual course ofYour business, orto organize and label them to correspond with the categories in

this request.

3. If You claim that the attorney-client privilege, the attorney work-product rule, or

any other privilege isapplicable to any Document, production ofwhich issought by this request

the substance of that Document need not be disclosed in Your answers, but You shall, with

respect to that Document:

a. State the date of the Document;

b. Identifyeach and everyauthorof the Document;

c. Identify each and every person who .prepared orparticipated in the preparation o:

the Document;

d. Identify eachand everypersonwhoreceived the Document;

e. Identify each and every person from whom the Document was received;

f. State the present location of the Document and allcopies thereof;

g. Identify each and every person having custody or control ofthe Document and al

copies thereof;and

h. Provide sufficient further information concerning the Document and the

circumstances thereof to explain the claim of privilege and to permit the

adjudication of the propriety of that claim.

4. In the event You are able to produce only some of theDocuments called for in ^

particular request, please produce all the Document You are able to and state the reasons for

Your inability to produce the remainder.

5. If You object toa portion ofa request, please produce allDocuments called for by

that portion of the request to which You do not object.
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REQUESTS FOR PRODUCTIONS OF DOCUMENTS

REQUEST NO. 1; Please produce any and all Documents You sentto or received from

the Willard Plaintiffs, Willard, and/or Overland, or anyemployees, representatives, or agents oi

the Willard Plaintiffs, Willard, and/or Overland relating to the Willard Property fix)m January

2005 through present.

REQUEST NO* 2; Please produce any and all Documents You sent to or received fix)m

BHI or any employees, representatives, agents, or successors of BHI relating to the Willard

Property from January 2005 to present.

REQUEST NO. 3; Please produce any and all Documents You sentto or received from

Jerry Herbst or any employees, representatives, or agents ofJerry Herbst relating to the Willard

Property from January 2005 to present.

REQUEST NO. 4; Please produce any and all Documents You sent to orreceived from

any otherperson or entity relating to the Willard Property from January 2005to present.

REQUEST NO. 5; Please produce any and all Documents You have prepared oi

authorized or directed preparation of relating to the Willard Property from Januaiy 2005 to

present.

REQUEST NO. 6; Please produce each and every contract to which you area party thai

is related to the Willard Property.

REQUEST NO. 7; Please produce any and all marketing or promotional materials in

your possession, custody, or control for the lease or sale ofthe Willard Property.

REQUEST NO. 8; Please produce any and all Documents You sentto or received from

the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffs

relating to the Highway 50 Property from January 2005 through present.

REQUEST NO. 9; Please produce anyandall Documents You sent to or received from

BHI or anyemployees, representatives, agents, or successors of BHI relating to theHighway 5(

Property from January 2005 through present.
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REQUEST NO. 10;Please produce any and allDocuments You sentto orreceived from

Jerry Herbst orany employees, representatives, oragents ofJerry Herbst relating tothe Highway

50 Property from January 2005 to present.

REQUEST NO» 11; Please produce any and all Documents You sent toorreceived from

any other person orentity relating totheHighway 50Property from January 2005 topresent.

REQUEST NQ, 12: Please produce any and all Documents You have prepared oi

authorized ordirected preparation ofrelating to the Highway 50 Property from January 2005 tc

present.

REQUEST NQ. 13: Please produce each and every contract to which you are a party

that is related to the Highway 50 Property.

REQUEST NQ. 14; Please produce any and all marketing orpromotional materials in

your possession, custody, orcontrol for the lease orsale ofthe Highway 50Property.

REQUEST NO. 15: Please produce any and all Documents You sent to orreceived from

the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffs

relatedto the Baring Property from January2005throughpresent.

REQUEST NQ. 16; Please produce any and all Documents You sent to orreceived from

BHI or Euiy employees, representatives, agents, or successors of BHI related to the Baring

Property fromJanuary2005throughpresent

REQUEST NQ. 17: Please produce any and all Documents You sent to orreceived from

Jerry Herbst or any employees, representatives, or agents ofJerry Herbst related to the Baring

PropertyfromJanuary2005 to present.

REQUEST NQ. 18;Please produce any and allDocuments You sentto orreceived from

anypersonor entity related to the Baring Property fromJanuary2005 to present

REQUEST NQ. 19; Please produce any and all Documents You have prepared oi

authorized or directed preparation of relating to the Baring Property from January 2005 to

present.
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REQUEST NO. 20; Please produce each and every contract to which you are a party

that is related to the Baring Property.

REQUEST NO. 21; Please produce any and all marketing or promotional materials in

your possession, custody,or controlfor the leaseor sale ofthe Baring Property.

REQUEST NO. 22: Please produce documents sufficient to identify any and all

commissions or other compensation that you have earned performing work for the Willard

Plaintiffs and/or the Wcoley Plaintiffsfrom 2005 through present.
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CERTIFICATE OF AUTHENTICITY

State of California )
)ss.

County ofSanta Clara)

I, do hereby declareas follows:

1. I am a duly authorized Custodian ofRecords for Daniel Gluhaich, and I have the

authority to certify said records.

2. The attached records are true, accurate and complete copies of the original

records responsive to the Subpoena Duces Tecum dated Jime , 2015, and are kept in the

regularcourseand scopeofmy business.

3. The attached records constitute all records responsive to the Subpoena Duces

Tecum dated June , 2015.

I declare under penalty of peijury under the laws of the State of Nevada that the

foregoing is trueandcorrect to thebestof myknowledge.

Executed this day ofJime, 2015.

SUBSCRIBED and SWORN to before me this

day of , 2015.

By:.

NOTARY PUBLIC
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RULE 45

EXHIBIT

NEVADA RULES OF CIVIL PROCEDURE

(c) Protection of Persons Subject to Subpoena.
1. Aparty oran attorney responsible for the issuance and service ofa subpoena shall

take reasonable steps toavoid imposing undue burden orexpense ona person subject
tothat subpoena. The Court onbehalfofwhich the subpoena was issued shall enforce
this duty and impose upon the party orattomey in breach ofthis duty an appropriate
sanction, which may include, but isnot limited to, lostearnings and a reasonable
attorney's fee.

2. (A) Person commanded to produce and permit inspection and copying ol
designated books, papers, documents or tangible things, or inspection ofpremises need
not appear inperson atthe place ofproduction orinspection unless commanded to appear
for deposition, hearingor trial.

(B) Subject toparagraph (d)(2) of this rule, a person conunanded to produce
and permit inspection and copying may, within 14 days after service ofthe subpoena or
before the time specified for compliance if such time is less than 14 days after service,
serve upon the party or attomey designated in the subpoena written objection to
inspection or copying of any or all of the designated materials or of the premises. I
objection ismade, the party serving the subpoena shall not be entitled toinspect and copy
the materials orinspect the premises except pursuant to an order ofthe court by which the
subpoena was issued. If objection has been made, the party serving the subpoena may,
upon notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect any person who
is not a party or an officer of a party from significant expense resulting from the
inspectionand copyingcommanded.

3. (A) On timely motion, the court by which a subpoena was issued shall quasb
or modify the subpoenaif it:

(i) fails to allow reasonable time for compliance;
(ii) requires a person who is not a party oran officer ofa party totravel toa place

more than 100 miles from theplace where thatperson resides, is employed or regularly transacts
business in person, except that such aperson may inorder toattend trial becommanded totravel
from any such place within the state in which the trial is held, or

(iii) requires disclosure ofprivileged orother protected matter and no exception oi
waiver applies, or

(iv) subjects a person to undue burden.
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(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information,or

(ii) requires disclosure of an unretained expert's opinion or information nol
describing specific events oroccurrences indispute and resulting from the expert's study made
not at the request ofany party, the court may, to protect a person subject to oraffected by the
subpoena, quash or modify the subpoena or, if the party in whose behalf is issued shows a
substantial need for the testimony or material that cannot be otherwise met without undue
hardship and assures that the person to whom the subpoena is addressed will be reasonably
compensated, the court may order appearance or production only upon specified conditions.

(d) Duties in Responding to Subpoena.
Aperson responding toa subpoena to produce documents shall produce them as

they are keep in the usual course of business or shall organize and label them to
correspond withthe categories in the demand.

2. When information subject toa subpoena iswithheld ona claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall besupported bya description ofthe nature ofthe documents,
communications, orthings not produced that issufficient toenable the demanding party
to contest the claims.
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CERTIFICATE OF SERVICE

I cerlify lhal I am an employee of DICKINSON WRIGHT, and that on thisdale, pursuant

to NRCP 5(b); I am serving a tnie and correct copy of the attached SUBPOENA DUCES

TECUM on the parties as set forth below:

X Placing anoriginal or true copy thereof ina sealed envelope placed for
collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,
following ordinar)' business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing anoriginal or true copy thereof in a scaled envelope andcausing thesame
to be personally Hand Delivered

Federal Express (or other overnight delivery)

EM/ECF Electronic Notification

Addressed as follows;

Daniel Gluhaich

Intero Real Estate Services
175 East Main Avenue Suite 130

Morgan Hill, CA 95037

David C. O'Mara

THEO'MARA LAW FIRM

311 E. Liberty Street
Reno, Nevada 89501

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3506 La Caslcllet Court

San Jose, California 95148

DATED this I Iday ofJune, 2015

An erhployee of DI
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1005
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618

BRIAN R. IRVINE
Nevada Bar No. 7758

ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneysfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

CASE NO. CV14-01712

DEPT. 6

ACCEPTANCE OF SERVICE FOR

DANIEL GLUHAICH
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

BRIAN P. MOQUIN, attorney for LARRY J. WILLARD, individually and as trustee of

the Larry James Willard Trust Fund; OVERLAND DEVELOPMENT CORPORATION,;

EDWARD C. WOOLEY AND JUDITH A. WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2, hereby acknowledges

receipt and accept service of process of the Subpoena in the above-referenced matter on behalfof

the Daniel Gluhaich.

DATED this day of , 2015.

///

///

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN
California Bar No. 257583

Email: bmoquin@,lawDrism.com

3506 La Castellet Court
San Jose, California 95148

THE O'MARA LAW FIRM

DAVID C. O'MARA

Nevada Bar No. 8599

Email: david@omaralaw.net

311 E. Liberty Street
Reno, Nevada 89501

Attorneysfor Plaintiffs
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1 AFFIRMATION

Pursuant to NRS 239B.030
2 ••

3

4

5 DATED this day of ,2015.

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

6 DICKINSON WRIGHT PLLC

7

8
By:

9 JOHN P. DESMOND
Nevada Bar No. 5618

10 BRIANR. IRVINE
Nevada Bar No. 7758

11 ANJALI D. WEBSTER
Nevada Bar No. 11525

12 100 West Liberty Street, Suite 940
Reno, NY 89501

13 Tel: (775) 343-7500
Fax: (775) 786-0131

14 Email: Jdesmond@dickinsonwright.com
Email: Birvine@.dickinsonwright.com

15 Emai1: Awebster@dickinsonwright.com

15 Attorneysfor Defendants
Berry Hinckley Industries, and

17 Jerry Herbst

18

19

20

21

22

23

24

25

26

27

28

3 of 4

A.App.363 

A.App.363 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

1certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached NOTICE OF CHANGE OF LAW FIRM

AFFILIATION on the party(s) set forth below by:

1^ (BY MAIL) on all parties in said action, by placing a true copy thereofenclosed
in a sealed envelope in a designated area for outgoing mail, addressed as set forth
below. At the Law Offices of DICKINSON WRIGHT PLLC, mail placed in that
designated area is given the correct amount ofpostage and is deposited that same date in
the ordinary course of business, in a United States mailbox in the City of Reno,
County of Washoe, Nevada.

I I By electronic service by filing the foregoing with the Clerk ofCourt using the E
Flex system, which will electronically mail the filing to the following individuals.

r~l Certified Mail

I I (BY PERSONAL DELIVERY) by causing a true copy thereof tobe hand
delivered this date to the addressee(s) at the addressees) set forth below.

I I (BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below,
addressed as follows:

Q Byemail to the email addresses below.

I I Federal Express (orother overnight delivery)

Addressed as follows:

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue Suite 130

Morgan Hill, CA 95037

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court
San Jose, California 95148

DATED this day of ,2015.

David C. O'Mara

THE O'MARA LAW FIRM

311 E. Liberty Street
Reno, Nevada 89501

An Employee ofDICKINSON WRIGHT PLLC
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M!na Reel

From: Brian Moquin <bmoquin@lawprism.com>
Sent: Monday, June 29, 2015 7:28 PM
To: Stephanie J. Glantz
Cc: Brian R. Irvine; Anjali D.Webster; David O'Mara, Esq.
Subject: Re: Subpoena to Daniel Gluhaich - Willard, et al. v. BHI, et al.
Attachments: 20150629 RENO-#150-v2-Acceptance_of_Sen/ice_for_Daniel_Gluhaich -sBPM.pdf

Receipt acknowledged and Acceptance of Service signed and attached.

Best,

Brian

Brian P. Moquin, Esq.
Law Offices of Brian P. Moquin

3506 La Castellet Court

San Jose, CA 95148

skype: brianmoquin
408.300.0022

408.460.7787 cell

408.843.1678 fax

On 6/29/15 4:48 PM, Stephanie J. Glantz wrote:

Mr. Moquin,

Attached, please find a Subpoena to Daniel Gluhaich, an accompanying cover letter, and an Acceptance
of Service of Subpoena. If everything looks acceptable, please return a signed copy of the Acceptance of
Service at your earliest convenience. Thank you in advance, and please do not hesitate to contact our
office if you have any questions.

Kind regards,
Stephanie Glantz

Stephanie J. Glantz Legal Secretary

100 West LibertyStreet phone 775-343-7513
Suite 940

Reno NV 89501-1991 ^ax 775-786-0131
Email SGIantz@dickinsonwriqht.com

DIc KINSON W GHTn u:
MICHIGAN ARIZONA NEVADA OHIO TENNESSEE WASH INOTON O.C. TOHONTO

The information contained in this e-mail, including any attachments, is confidential, intended only for the named recipient(s), and may be
legally privileged. Ifyou are not the intended recipient, please delete the e-mail and any attachments, destroy any printouts that you may
have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature" or "signed" under any electronic
transmission acts, unless otheavise specifically stated herein. Thank you
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1005
DICKINSON WRIGHT

JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@.dickmsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneysfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trulfeilund;
OVERLAND DEVELOPMENT

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

CASE NO. CV14-01712

DEPT. 6

ACCEPTANCE OF SERVICE FOR

DANIEL GLUHAICH

1 of 4
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

BRIAN P. MOQUIN, attorney for LARRY J. WILLARD, individually and as trustee of

the Larry James Willard Trust Fund; OVERLAND DEVELOPMENT CORPORATION,;

EDWARD C. WOOLEY AND JUDITH A. WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2, hereby acknowledges

receipt and accept service of process of the Subpoena in the above-referenced matter on behalf of

the Daniel Gluhaich.

DATED this ^ day of June ,2015.

///

///

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN
California Bar No. 257583

Email: bmoquin@lawprism.com
3506 La Castellet Court
San Jose, California 95148

THE O'MARA LAW FIRM

DAVID C. O'MARA

Nevada Bar No. 8599

Email: david@omaralaw.net

311 E. Liberty Street
Reno, Nevada 89501

Attorneysfor Plaintiffs
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does herebyaffirm that the preceding document does not containthe

social security number of any person.

DATED this day of , 2015.

DICKINSON WRIGHT PLLC

By:

Text
Text

JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALID. WEBSTER

Nevada Bar No. 11525
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneysfor Defendants
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached NOTICE OF CHANGE OF LAW FIRM

AFFILIATION on the party(s) set forth below by:

(BY MAIL) on all parties in said action, by placing a true copy thereof enclosed
in a sealed envelope in a designated area for outgoing mail, addressed as set forth
below. At the Law Offices of DICKINSON WRIGHT PLLC, mail placed in that
designated area is given the correct amount of postage and is deposited that same date in
the ordinary course of business, in a United States mailbox in the City of Reno,
County of Washoe, Nevada.

•

•

•

•

•

By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

Certified Mail

(BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) at the addressees) set forth below.

(BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below,
addressed as follows:

By email to the email addresses below.

n Federal Express (orother ovemight delivery)

Addressed as follows:

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue Suite 130

Morgan Hill, CA 95037

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court
San Jose, California 95148

DATED this day of ,2015.

David C. O'Mara

THE O'MARA LAW FIRM

311 E. Liberty Street
Reno, Nevada 89501

An Employee of DICKINSON WRIGHT PLLC
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Mina Reel

From: Brian Moquin <bmoquin@lawprism.com>
Sent: Sunday, July 19, 2015 1:49 AM
To: Brian R. Irvine; david@omaralaw.net

Cc: Anjali D.Webster; Mina Reel
Subject: Re: Willard Wooley v. BHI

Sorry, I must have missed the episode of Sesame Street where the definition of the term "deposition" was
redefined.

I will place the responsive documents along with a certification from Mr. Gluhaich in the Dropbox share on
Monday.

Brian

On 7/17/15 12:07 PM, Brian R. Irvine wrote:

Brian-

You misunderstand me, and how records depositions work. We either need Mr. Gluhaich to sign the
custodian of records certificate provided as part of his subpoena packet (which we should have received
on July 15, 2015 pursuant to the subpoena), or he needs to appear personally at the Court Reporter's
office on Monday and confirm on the record that he is providing documents that are fully responsive to
the subpoena.

I don't want to come to San Jose on Monday, and I don't want to take Mr. Gluhaich's deposition on
Monday. But, I do need him to certify that he is supplying documents that are fully-responsive to the
subpoena. I would prefer to use Dropbox again as opposed to taking an unnecessary trip. Please
confirm that is how you intend to proceed, and that Mr. Gluhaich will include the custodian of records
certificate as part of his production.

Thanks,

Brian

Brian R. Irvine Member

100 West Liberty Street phone 775-343-7507
Suite 940

Reno NV 89501-1991 775-786-0131
Email Blrvine@dickinsonwriaht.com

a

From: Brian Moquin rmailto:bmoQuin@lawDrism.com1
Sent: Friday, July 17, 2015 11:59 AM
To: Brian R. Irvine; davld@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: Re: Willard Wooley v. BHI

A.App.372 
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Rule 45(c)(2)(A) states: "A person commanded to produce and permit inspection and copying of
designated books, papers, documents or tangible things, or inspection of premises need not
appear in person at the place of production or inspection unless commanded to appear for
deposition, hearing or trial." The subpoena you served requests that Mr. Gluhaich "produce and
permit inspection and copying of designated materials, information, or tangible things in the
possession, custody, or control of the deponent," not that he "attend and give testimony at a
deposition." Your letter stated, "You are required, pursuant to Nevada Rule of Civil Procedure
45, to produce true, legible, and durable copies of the documents identified in Exhibit A to the
Subpoena Duces Tecum at the office of Talty Court Reporters, 2131 The Alameda, San Jose, CA
95126 on July 20, 2015, at 9:00 a.m. If you fail to attend, you may be deemed guilty of
contempt of Court and liable to pay all losses and damages caused by your failure to
appear." Nowhere does it state that Mr. Gluhaich needed to appear to be deposed.

If you prefer, I can deliver the documents on Monday via Dropbox. If not, even if Mr. Gluhaich
accompanies me to Talty Court Reporters on Monday to deliver the records, he will not submit
to a deposition at that time since he was nowise commanded to do so. You have already noticed
Mr. Gluhaich for deposition in late August, and he plans to attend that deposition.

I'll be offline until I land in Hong Kong in about ten hours.

Brian

On 7/17/15 11:11 PM, Brian R. Irvine wrote:

Brian-

Thanks for your response. Does that mean that Mr. Gluhaich Intends to appear
personally for a duces tecum records deposition on July 20, 2015 at 9:00 a.m. in San
Jose? The letter you referenced specified that Mr. Gluhaich could personally appear
and produce records on July 20, 2015, or in the alternative, that he could deliver copies
to my office in Reno on or before July 15, 2015.

Please clarify, as I do not want to travel to San Jose on Monday for the deposition if the
documents will be mailed or provided via Dropbox.

Brian Irvine

From: Brian Moquin \mailto:bmoauin@lawprism.com1
Sent: Friday, July 17, 2015 9:47 AM
To: Brian R. Irvine; david@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: Re: Willard Wooley v. BHI

Per your letter dated June 29, 2015 that accompanied the subpoena duces tecum to
Mr. Gluhaich, you extended the deadlines to produce copies at Talty Court
Reporters in San Jose, California until July 20, 2015. Responsive documents will
be tendered as specified on July 20, 2015.

Note that I will be traveling home and most likely unavailable until Saturday, July
18 after 11:30 P.M.

A.App.373 

A.App.373 



Brian

On 7/17/15 9:30 PM, Brian R. Irvine wrote:

Brian-

Thank you for the email. We will expect your response by Tuesday, July
21, 2015.

Also, Dan Gluhaich's response to the subpoena duces tecum was due on
Wednesday, July 15, 2015. We have not received any response or any
documents. Can you tell me what the status is on those responses, or
should I contact Mr, Gluhiach directly?

Brian Irvine

Brian R. Irvine Member

100 West Liberty pho^e 775-343-7507
Street

Suite 940 775-786-0131
Reno NV 89501-1991 Email Blrvine@dickinsonwriQht.com

E

From: Brian Moquin fmailto:bmoauin@lawDrism.com1
Sent: Thursday, July 16, 2015 10:03 PM
To: MIna Reel; davld@omaralaw.net
Cc: Brian R. Irvine; Anjall D. Webster
Subject: Re: Willard Wooley v. BHI

As I mentioned last week, I am working in India this week,
returning this Saturday. While I disagree with some of the alleged
deficiencies, I will contact my clients when I return and should
have supplemental responses to you by this coming Tuesday at the
latest.

Brian

On 7/16/15 5:48 AM, Mina Reel wrote:

Good Afternoon,

Please see attached correspondence of today's date
from Brian Irvine. If you cannot view the
attachment, please let me know.

Thank you.
Mina Reel

A.App.374 
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Mina Reel Paralegal

100 West Liberty pho^e 775-343-7509
Street

Suite 940 775-786-0131
Reno NV 89501-1991 Email MReei@dickinsonwriqht.com

Dickinson,WRiGHTmc
MICHIGAN Arizona'NEVADA OHio Tennessee Washington d.c, Toronto

The information contained in this e-mail, including any attachments, is
confidential, intended only for the named recipient(s). and may be legally
privileged. If you are not the intended recipient, please delete the e-mail
and any attachments, destroy any printouts that you may have made and
notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any
purpose to be a "signature" or "signed" under any electronic transmission
acts, unless otherwise specifically stated herein. Thank you.

The information contained in this e-mail, including any attachments, is confidential, intended only
for the named recipient(s). and may be legally privileged. If you are not the intended recipient,
please delete the e-mail and any attachments, destroy any printouts that you may have made and
notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature"
or "signed" under any electronic transmission acts, unless otherwise specifically stated herein.
Thank you.

The information contained in this e-mail, including any attachments, is confidential, intended only for the named
recipient{s), and may be legally privileged. If you are not the intended recipient, please delete the e-mail and any
attachments, destroy any printouts that you may have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature" or "signed" under
any electronic transmission acts, unless otherwise specifically stated herein. Thank you.

The information contained in this e-mail, including any attachments, is confidential, intended only for the named recipient{s). and may be
legally privileged. Ifyou are not the intended recipient, please delete the e-mail and any attachments, destroy any printouts that you may
have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature" or "signed" under any electronic
transmission acts, unless otherwise specifically stated herein. Thank you.
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Mina Reel

From: Brian R. Irvine

Sent: Tuesday, July 21, 2015 4:28 PM
To: Brian Moquin; david@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: RE: Acceptance of Service

Brian-

I still have not received the response to Mr. Gluhaich's document subpoena. As of tomorrow, that response will be one-
week late and we will have no choice but to file another motion. Please advise as to the status of that response.

Thank you,

Brian Irvine

From: Brian Moquin fmailto:bmoauin@lawDrlsm.com1
Sent: Monday, July 20, 2015 6:18 PM
To: Mina Reel; david@omaralaw.net
Cc: Brian R. Irvine; Anjali D. Webster
Subject: Re: Acceptance of Service

Attached, typos corrected.

I've been working for 20 hours straight on the Gluhaich subpoena response, should have it to you sometime tonight. I'm
also in touch with Messers. Willard and Wooley and they are searching for additional documents to supplement their
responses, which I'm still intending to provide to you sometime tomorrow.

Brian

408.300.0022

408.460.7787 cell

On 7/20/15 4:51 PM, Mina Reel wrote:

Mr. Moquin,

Attached please find the Acceptance of Service and File Stamped CA Deposition Subpoena for
Mr. Daniel Gluhaich.

Please be so kind to execute the Acceptance of Service and return to us as soon as possible.

Thank you.

Mina Reel Paralegal

1^00 West Liberty p^one 775-343-7509
Street
Suite 940 775-786-0131
Reno NV 89501-1991 Email MReel@dickinsonwriaht.com
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DICKI NSON|VVRIGHTii.ix:
MICHIGAN ARIZONA NEVADA OHIO TENNESSEE WASHINGTON O.C. TORONTO

The information contained in this e-mail, including any attachments, is confidential, intended only for the named reciplent{s), and may be
legally privileged. Ifyou are not the intended recipient, please delete the e-mail and any attachments, destroy any printouts that you may
have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature" or "signed" under any electronic
transmission acts, unless otherwise specifically stated herein. Thank you.
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Mina Reel

From: Brian R. Irvine

Sent: Thursday, July 23, 2015 4:11 PM
To: Brian Moquin; david@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: Willard / Wooley v. BHI, et al.

Dear Brian-

I just listened to your voice message regarding the cancellation of the deposition of Larry Willard set for August 19,
2015. As you know, we have been attempting to conduct written discovery and take several depositions in this matter,
all of which needs to be completed well in advance of the September 11,2015 deadline for the disclosure of initial
expert witnesses. The August 19, 2015 date was agreed-upon, and is at the very end of what Iconsider to be reasonable
to allow sufficient time for the preparation of deposition transcripts that could be reviewed and relied upon by potential
experts. Is it possible for your co-counsel, Mr. O'Mara, to defend the deposition so we can keep the date? That would
be my preference. If that is absolutely not possible, we need an alternative date immediately, and we still intend to take
the deposition in Reno so my client does not incur additional expenses.

Also, we still do not have a response to our subpoena to Mr. Gluhaich. The response is now eight days late, and you
have fallen into a pattern of ignoring discovery deadlines. We intend to file a motion tomorrow and seek relief on
shortened time unless I have a response by morning. I am truly not trying to be difficult, but these continued delays are
not allowing us to conduct the discovery we need to prepare this case for our clients.

Sincerely,

Brian Irvine

A.App.380 
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Mlna Reel

From: Brian Moquin <bmoquin@lawprisnn.com>
Sent: Tuesday, June 23, 2015 10:39 AM
To: Anjali D.Webster; david@omaralaw.net
Cc: Brian R. Irvine; Mina Reel

Subject: Re: Willard et al. v. BHI et al,

I called and spoke with Mr. Irvine when the question regarding issuing a subpoena to Mr. Gluhaich arose. I told him that
I was going down to retrieve documents from Mr. Gluhaich, which I did. I have been working literally day and night ever
since, culling through 162,000 e-mail messages that I received from him to extract messages related to the discovery
responses. While it is certainly within your right to file a motion to compel, Iwill have the responses to you by the end
of this week.

Brian

408.300.0022

408.460.7787 cell

On 6/23/15 10:19 AM, Anjali D. Webster wrote:

Dear Messrs. Moquin and O'Mara:

Plaintiffs' responses to Defendants' discovery requests served on April 22, 2015, in the above-
referenced case are now 21 days past due, even with the agreed-upon extension. Based upon Plaintiffs'
failure to answer, we are filing a Motion to Compel Discovery Responses and an Ex Parte Motion for an
Order Shortening Time on the briefing of the Motion to Compel in Second Judicial District Court today.

Thank you,

Anjali

Anjali D. Webster Attorney

100 West Liberty Street Phone 775-343-7498
Suite 940 „
Reno NV 89501-1991 775-786-0131

Email AWebster@dickinsonwriaht.com
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$2160 

DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: AWebster@dickinsonwright.com 
 
Attorneys for Defendants  
Berry-Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

LARRY J. WILLARD, individually    

and as trustee of the Larry James Willard  

Trust Fund; OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD C. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of 

the Edward C. Wooley and Judith A. 

Wooley Intervivos Revocable Trust 2000, 
 
                                   Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a  
Nevada corporation; and JERRY HERBST, 
an individual 
 
                                    Defendants. 
                                                                 / 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 
                                   Counterclaimants, 
 

  CASE NO. CV14-01712 

  DEPT. 6 

 

  DEFENDANTS/COUNTERCLAIMANTS’  

MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 

F I L E D
Electronically
CV14-01712

2016-08-01 04:21:31 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5636821 : csulezic

A.App.396

A.App.396

mailto:Jdesmond@dickinsonwright.com
mailto:Birvine@dickinsonwright.com
mailto:AWebster@dickinsonwright.com


 

Page 2 of 27 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
vs 
 
 
LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust 
Fund; OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
 
  

 Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst 

(collectively, “Defendants”) hereby bring this Motion for Partial Summary Judgment on certain 

claims for consequential damages asserted by Plaintiffs Larry J. Willard, individually and as 

trustee of the Larry James Willard Trust Fund, and Overland Development Corporation 

(collectively, “Willard”), and Edward C. Wooley and Judith A. Wooley, individually and as 

trustees of the Edward C. Wooley and Judith A. Wooley Trust 2000 (collectively, “Wooley”). 

This Motion is made pursuant to NRCP 56, the attached memorandum of points and authorities, 

the affidavit of Timothy Herbst (Exhibit 1), all pleadings and papers on file herein, and any 

other material that this Court may choose to consider. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

 This is an action for breach of lease agreements that were entered into by Defendants 

and two separate groups of Plaintiffs: Willard and Wooley.
1
 The lease agreements were for 

different parcels of property. This Motion addresses Plaintiffs’ baseless claims for millions of 

dollars in purported consequential damages to which Plaintiffs are not entitled as a matter of 

law. 

                                                 

 
1
While two motions could have been filed to address Willard’s Wooley’s claims 

separately, Defendants chose to file one motion because the legal issues regarding Willard and 

Wooley’s claims addressed herein greatly overlap and it is therefore more efficient to address 

both Willard and Wooley’s claims in the same motion. As filing one motion instead of two has 

caused Defendants to exceed the page limits set forth in this Court’s Order, Defendants are 

contemporaneously filing a motion to exceed page limits. 

A.App.397
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 Specifically, well beyond the more than $20 million cumulatively sought by Plaintiffs as 

rent-based damages,
2
 Plaintiffs also seek millions of dollars in damages for purported losses that 

do not result directly from any purported breach and that Plaintiffs have admitted were not 

foreseeable at the time the leases were executed. Plaintiffs’ overreaching attempt to hold 

Defendants liable for costs that Defendants could not foresee and did not agree to is prohibited 

by Nevada law. Even worse, Plaintiffs never actually incurred many of their damages sought. 

Nevada law does not permit parties to use lawsuits as a means to profit millions of dollars 

beyond their actual purported losses; thus, Plaintiffs are not entitled to these damages as a 

matter of law. Finally, even if Plaintiffs incurred some of the unforeseeable damages sought, a 

review of the purported “damages” demonstrates just how overreaching is Plaintiffs’ request for 

consequential damages. For example, Plaintiffs request attorneys’ fees that they incurred in a 

previous action which they instituted against Defendants in an improper forum and in which 

Defendants, not Plaintiffs, were the prevailing party, as Defendants successfully obtained 

dismissal of the entire case in California. Plaintiffs’ request for those fees, which is untimely, 

made in the wrong court, and not recoverable pursuant to prevailing party principles, is an 

example of how Plaintiffs are using this lawsuit to seek damages well beyond those permitted 

by law. This conduct should not be permitted and this Court should grant the Motion in order to 

streamline issues for trial. 

 The undisputed facts demonstrate that Plaintiffs are not entitled to the damages 

addressed herein as a matter of law. Thus, to streamline this case and eliminate consideration at 

trial of overreaching and impermissible damages requests which can be resolved in advance, 

Defendants respectfully request that this Court grant summary judgment in Defendants’ favor 

and preclude Plaintiffs from seeking such damages at trial. 

/// 

                                                 

 
2
Defendants have numerous defenses to these purported damages which will not be 

addressed in this Motion but at a later time. 
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FACTS AND PROCEDURAL BACKGROUND 

1. The Willard Lease. 

 In 2005, Willard and BHI entered into a commercial lease (the “Willard Lease”) for the 

lease of real property in Reno, Nevada (the “Willard Property”). (Willard Lease, Exhibit 2; 

First Amended Complaint (“FAC”) ¶ 9, on file herein). In 2007, Mr. Herbst entered into a 

guaranty agreement for the Willard Lease. (Willard Guaranty, Exhibit 3; FAC ¶ 11, on file 

herein). 

 Willard claims that BHI breached the Willard Lease in 2013. (FAC ¶ 12, on file herein). 

As a result of this purported breach, Willard seeks approximately $15 million in purported 

future rent. Id. ¶ 14. Willard also seeks more than $10 million in purported consequential 

damages which will be addressed in this Motion: (1) attorneys’ fees allegedly incurred by 

Willard in an action Plaintiffs brought against Defendants in California; (2) fees Willard 

allegedly incurred in his voluntary bankruptcy; and (3) damages related to the short sale of the 

Willard Property. However, it is undisputed that these damages were not foreseeable and that 

many of these purported damages were not even actually incurred by Willard or are otherwise 

not recoverable. 

 Specifically, with respect to the “attorneys’ fees” damages, upon BHI’s purported 

breach, Willard (and Wooley) filed a lawsuit in California against Defendants and numerous 

other individuals and entities who had no relationship to Willard and Wooley, including 

Maryanne Herbst, JH Inc., Terrible Herbst, and Marc Berger. (Docket Sheet, Exhibit 4). 

Defendants moved to dismiss the California action for lack of personal jurisdiction because, 

amongst other things, all Defendants reside in Nevada, the leased property is located in Nevada, 

and the leases contained a forum selection clause that required any action to be filed in Nevada. 

(Second Amended Motion to Dismiss, Exhibit 5). The California court granted Defendants’ 

motion and dismissed the case. (Docket Sheet p. 11 at 3/18/2014, Exhibit 4). Even though 

Defendants prevailed, and had to incur needless fees defending against this baseless action filed 

A.App.399
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in an improper forum, Willard is now requesting his fees incurred in that action. This untimely 

request, made in the wrong court, is for $35,000 that Willard purportedly incurred in fees in that 

action. (FAC ¶ 18, on file herein). 

 With respect to the “bankruptcy fees” damages, Willard filed a voluntary bankruptcy in 

2013. Id. ¶ 17. Willard seeks to recover from Defendants $22,623 in legal fees and $15,000 in 

accounting fees purportedly incurred in connection with this bankruptcy. Id. However, there are 

no facts in the record that demonstrate that this bankruptcy was or would have been foreseeable 

to Defendants at the time the parties executed the Willard Lease. In fact, Willard has admitted 

that he never discussed with Defendants that a breach of the Willard Lease could result in him 

filing bankruptcy. (Deposition of L. Willard at 115, Exhibit 6). Further, Willard’s purported 

need to file bankruptcy at all is questionable, as Willard voluntarily dismissed the bankruptcy a 

mere six months after filing it. (FAC ¶ 17, on file herein). 

 Finally, with respect to the “short sale” damages, in March 2014, Willard sold the 

Willard Property in a short sale. Id. ¶ 15. Willard’s lenders then forgave any remaining debt 

owed on the Willard Property after the short sale. (Deposition of L. Willard at 89, Exhibit 6). 

Willard now seeks to hold Defendants liable for more than $5 million
3
 of alleged tax 

consequences that purportedly resulted from the forgiven debt in the short sale, for $549,852 in 

closing costs, and for $4,437,500 of “lost earnest money” that Willard purportedly invested in 

the Willard Property. (FAC ¶ 15, on file herein). However, there are no facts in the record 

which demonstrate that this short sale was or would have been foreseeable at the time the 

parties executed the Willard Lease, nor that resulting tax consequences would have been 

foreseeable. (Affidavit of T. Herbst, Exhibit 1; Deposition of L. Willard p. 117-119, Exhibit 6). 

Further, Willard never actually paid the income tax or closing costs he seeks, and therefore, they 

are not recoverable as damages. (2014 Federal Tax Return for Overland, Exhibit 7; 2013 

                                                 

 
3
Willard has estimated the tax consequences to be $2,430,000 for Overland and 

$3,152,000 for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12). 

A.App.400
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Federal Tax Return for Overland, Exhibit 24; 2014 Federal Tax Return for Mr. Willard, 

Exhibit 8; Seller’s Final Closing Statement, Exhibit 9). 

2. The Wooley Leases. 

 In 2005, BHI and Wooley entered into a commercial lease for the lease of property on 

Highway 50 (“Highway 50 Lease”). (Highway 50 Lease, Exhibit 10; FAC ¶ 28, on file herein). 

Mr. Herbst entered into a guaranty agreement on the lease in 2007. (Highway 50 Guaranty, 

Exhibit 11; FAC ¶ 31, on file herein). Wooley claims that BHI breached the Highway 50 Lease 

in 2013. (FAC ¶ 32, on file herein). 

 In 2006, Wooley bought property on Baring Boulevard (the “Baring Property”), and 

BHI and Wooley entered into a separate lease for that property (the “Baring Lease”). (Baring 

Purchase Agreement, Exhibit 13; Baring Lease, Exhibit 14; FAC ¶ 29, on file herein). Upon 

Wooley’s purchase of the Baring Property, Wooley entered into a mortgage loan for the Baring 

Property which purportedly contained a clause which “cross-collateralized” the Baring Property 

and the Highway 50 Property. (Baring Property Loan at ECW78 1.7, Exhibit 15). However, it 

is undisputed that neither BHI nor Mr. Herbst were party to Wooley’s mortgage loan, and that 

neither BHI nor Mr. Herbst knew about the cross-collateralization provisions that are apparently 

contained in Wooley’s financing documents. (Deposition of E. Wooley p. 119, 120, Exhibit 16; 

Affidavit of T. Herbst, Exhibit 1). 

 In or about December 2009, BHI assigned its interests and obligations in the Baring 

Lease to Jacksons Food Stores, Inc. (Assignment, Exhibit 17). Wooley subsequently sold the 

Baring Property while Jacksons was still a tenant in the Baring Property, receiving more than 

$870,000 from the sale. (HUD Statement, Exhibit 18). BHI was not in breach of the Baring 

Lease when Wooley sold the Baring Property.
4
 (Deposition of E. Wooley p. 99, 100, Exhibit 

16). 

                                                 

 
4
It is also undisputed that Jacksons was not in breach of the Baring Lease when Wooley 

initiated this lawsuit in Nevada. However, despite that fact, Wooley attempted to sue BHI for 

breach of the Baring Lease, seeking nearly $4 million in damages. (Initial Complaint at ¶¶ 34, 

A.App.401
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 Wooley seeks two categories of purported damages which will be addressed in this 

Motion. First, even though it is undisputed that Defendants did not know about the cross-

collateralization and were not in breach of the Baring Lease when Wooley sold the Baring 

Property, Wooley seeks to recover more than $600,000 in damages he purportedly incurred 

from selling the Baring Property based upon its cross-collateralization with the Highway 50 

Property. Specifically, Wooley claims that because the Baring Property was cross-collateralized 

with the Highway 50 Property, Defendants’ purported breach of the Highway 50 Property 

forced Wooley to sell the Baring Property “at a loss” and he “incurred tax liabilities.”
5
 (FAC, on 

file herein). Second, Wooley seeks $45,088 in attorneys’ fees that he purportedly incurred in the 

baseless action that he and Willard improperly initiated against Defendants in California that 

was ultimately dismissed. Id. 

3. Present procedural posture. 

 The parties have been conducting discovery for more than one year, and the facts 

pertinent to the consequential damages addressed in this Motion have been fully developed to 

allow this Court to grant summary judgment in Defendants’ favor. (Decl. of B. Irvine, Exhibit 

25). Both Mr. Willard and Mr. Wooley have stated that they have produced all pertinent 

documents to their counsel, and Mr. Wooley and Mr. Willard have each been deposed. 

(Deposition of L. Willard p. 131, Exhibit 6; Deposition of E. Wooley p. 14, Exhibit 16). No 

facts adduced thus far even remotely support an argument that the consequential damages 

                                                                                                                                                            

42-44, on file herein.) Defendants were forced to bring this fact to Wooley’s attention and 

threaten motion practice in this case before Wooley finally agreed to amend his pleading to 

remove a claim for breach of the Baring Lease.  (November 2014 email exchange, Exhibit 19; 

January 2015 email exchange, Exhibit 20). This is another example of Plaintiffs’ over-reaching 

approach to this entire case. 

 
5
Interestingly, in the original complaint, Wooley attributed BHI’s purported breach of 

the Baring Lease as being the reason for these claimed damages. (Initial Complaint at ¶¶ 42-44, 

on file herein.) Upon revising the complaint to remove allegations of BHI’s purported breach of 

the Baring Lease, Wooley now attributes these damages to BHI’s purported breach of the 

Highway 50 Lease. 

A.App.402
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sought by Plaintiffs were foreseeable and possibly recoverable. Thus, Defendants are entitled to 

summary judgment in order to properly focus the issues in this case. 

ARGUMENT 

1. Legal standard. 

 “[S]ummary judgment is appropriate if the pleadings and other evidence on file, viewed 

in the light most favorable to the nonmoving party, demonstrate that no genuine issue of 

material fact remains in dispute, and that the moving party is entitled to judgment as a matter of 

law.”  Wood v. Safeway, Inc., 121 Nev. 724, 729, 1221 P.3d 1026, 1029 (2005). A genuine issue 

of material fact is one where the evidence is such that a reasonable jury could return a verdict 

for the non-moving party. Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662 (1985). The 

United States Supreme Court has noted that summary judgment is “properly regarded not as a 

disfavored procedural shortcut, but rather as an integral part of the determination of every 

action.” Celotex Com. v. Catlett, 477 U.S. 317, 327 (1986). The moving party on a summary 

judgment motion does not need to negate the opponent’s claim, but rather the opponent needs to 

make a showing sufficient to establish the existence of those elements necessary and essential to 

the case against the moving party on which the opponent will bear the burden of proof at trial. 

Id. at 322. 

 Because this motion addresses Plaintiffs’ requests for consequential damages, one 

element essential to Plaintiffs’ claims is the foreseeability of the damages sought. Ordinarily, 

foreseeability “presents a factual issue to be determined by the trier of fact. Only if it can be said 

that the damages are the direct or natural result of the breach can they be presumed foreseeable 

as a matter of law.” Daniel, Mann, Johnson & Mendenhall v. Hilton Hotels Corp., 98 Nev. 113, 

115-16, 642 P.2d 1086, 1087 (1982). Here, however, the damages sought can be presumed 

unforeseeable as a matter of law. Specifically, discovery is complete with regard to the issues 

addressed herein, and there are no facts in the record that would support a finding of 

foreseeability of the damages sought. In fact, Plaintiffs have expressly conceded that many of 

A.App.403

A.App.403



 

Page 9 of 27 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

the damages sought were not contemplated at the time of entry into the contracts. (Deposition of 

L. Willard p. 115, 117-119, Exhibit 6; Deposition of E. Wooley p. 119, 120, Exhibit 16). 

Further, Defendants are entitled to judgment on other bases in addition to the unforeseeable 

nature of the damages. Thus, summary judgment on Plaintiffs’ request for consequential 

damages is appropriate. Jackson v. Roadway Exp., Inc., 2007 WL 1875932, at *3 (S.D. Tex. 

June 27, 2007) (awarding summary judgment where there was no evidence in the record that 

would support the foreseeability requirement of plaintiff’s claims for consequential damages). 

In fact, summary judgment is necessary to streamline the case and avoid further resources 

wasted resolving claims that can be decided on the undisputed facts.  

2. Willard is not entitled to consequential damages as a matter of law. 

 As noted, Willard seeks the following damages as a result of Defendants’ purported 

breach:
6
 (1) Willard claims that “[Willard was] forced to sell the Willard Property in March 

2014 in a short sale, thereby losing $4,437,500.00 of earnest money invested in the Willard 

Property and incurring at least $3,000,000.00 in tax consequences
7
 and $549,852.00 in closing 

costs,” (FAC ¶15, on file herein); (2) “Willard filed for bankruptcy protection, incurring 

$22,623.00 in legal fees and $15,000 in accounting fees in the process,” id. ¶17; and (3) Willard 

“hired an attorney to file suit against BHI and Herbst in Santa Clara County, California, thereby 

incurring $35,000 in attorney’s fees.” Id. ¶ 18. Willard is not entitled to these damages as a 

matter of law. 

a. Willard is not entitled to any “short sale” damages. 

  First, Willard seeks three categories of “short sale” damages that he claims to have 

incurred by being “forced to sell the Willard Property in March 2014 in a short sale” as a result 

                                                 

 
6
Certain categories of consequential damages sought by Willard are not addressed in this 

Motion but will be addressed at a later time. 

 
7
Willard has since revised that estimate to be $2,430,000 for Overland and $3,152,000 

for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12). 

A.App.404
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of Defendants’ purported breach: (1) earnest money invested in the Willard Property; (2) tax 

consequences resulting from his mortgage debt cancelled by the short sale; and (3) closing 

costs. (FAC ¶ 15, on file herein). Willard is not entitled to these damages as a matter of law for 

two independent reasons: (1) the loss and resulting damages were not foreseeable at the time the 

parties entered into the contracts; and (2) Willard did not actually incur many, if not all, of the 

damages sought. 

i. The loss was not foreseeable at the time the parties entered into the 

contracts. 

  As a threshold matter, these damages are categorically not recoverable because the short 

sale and the resulting claimed damages were not a foreseeable consequence of Defendants’ 

purported breach. There is no allegation by Willard that the short sale damages are direct 

damages that would necessarily result from a breach of the Willard Lease, such as lost rent. Nor 

does the Willard Lease address these damages in any way. Thus, Willard’s request is properly 

classified as one for consequential damages. 

 “Damages are not recoverable for loss that the party in breach did not have reason to 

foresee as a probable result of the breach when the contract was made.” Restatement (Second) 

of Contracts § 351(1); Hilton Hotels Corp., 98 Nev. at 115, 642 P.2d at 1087 (“There can be no 

recovery for damages that are not reasonably foreseeable at the time of the contract.”). Indeed, a 

contracting party is not “liable in the event of breach for loss that he did not at the time of 

contracting have reason to foresee as a probable result of the breach.” Restatement (Second) of 

Contracts § 351at cmt. a. 

 The only way such damages can be foreseeable is if the loss is a probable result of the 

breach: “loss may be foreseeable as a probable result of the breach because it follows from the 

breach (a) in the ordinary course of events, or (b) as a result of special circumstances, beyond 

the ordinary course of events, that the party in breach had reason to know.” Id. at 351(2); 

Margolese v. Bruce, 902 F.2d 1578 (9th Cir. 1990) (“To recover consequential damages for 

A.App.405
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breach of contract, plaintiffs must prove either: (1) the losses were reasonably foreseeable by 

the party to be charged at the time the contract was made; or (2) if the injury was not 

foreseeable, that the defendant had special knowledge of the risk he was undertaking.”). Unless 

the loss is probable, “the mere circumstance that some loss was foreseeable, or even that some 

loss of the same general kind was foreseeable, will not suffice if the loss that actually occurred 

was not foreseeable.” Restatement (Second) of Contracts § 351 at cmt. a. The burden of proving 

foreseeability is on the plaintiff. Margolese, 902 F.2d 1578 (discussing what the plaintiff must 

prove). Thus, for Willard’s purported short sale damages to be recoverable, Willard must prove 

that the short sale and the resulting requested damages were a probable result of a breach at the 

time of the execution of the Willard Lease because they followed from the breach in the 

ordinary course of events or as a result of special circumstances that Defendants had reason to 

know. 

 The undisputed facts demonstrate that Willard cannot satisfy this burden as a matter of 

law. First, the claimed “forced sale” of a landlord’s property would not occur in the ordinary 

course of events of a tenant’s breach. Indeed, “[i]n the case of a lessee, the lessee generally 

does not expect that the lessor will lose his property if the lease is breached. Rather, a lessee 

would expect to be liable for lost rent and any physical damage to the premises.” Margolese, 

902 F.2d at 1578 (emphasis added); Enak Realty Corp. v. City of New York, 109 A.D.2d 814 

(N.Y. Sup. 1985) (“We modify Special Term’s order to the extent of striking plaintiff's demands 

for damages resulting from the foreclosure inasmuch as such damages were not a foreseeable 

result of the breach of the lease….”); Boise Joint Venture v. Moore, 806 P.2d 707, 710 (Or. Ct. 

App. 1991) (“To recover its equity as consequential damages, BJV had to prove that, at the time 

of contracting, the parties contemplated that, as the probable result of defendant’s failing to 

make lease payments, BJV would allow its interest to be foreclosed and forfeit its equity. We 

agree with the trial court that BJV failed to prove that, when the parties contracted to lease the 

motel, they contemplated that defendant would be liable for repayment of BJV’s equity.”). 

A.App.406
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Discovery has revealed no evidence that Defendants knew anything, at the time the Willard 

Lease was executed, that would lead them to believe that a breach of that Lease would force 

Willard to sell the property at a short sale. 

 Even less foreseeable in the ordinary course of events are Willard’s claimed tax 

consequences purportedly resulting from the claimed forced sale. See In re Coombs, 2012 WL 

1578756, at *3 (Bankr. D.N.M. May 4, 2012). Even if Defendants had some knowledge that a 

future breach would have forced Willard to sell the property, they certainly would have had no 

idea that such sale would have caused income tax damages to Willard. Thus, the claimed 

damages were not possibly foreseeable in the ordinary course of events. 

 Because the loss claimed by Willard would not be a probable result of the purported 

breach in the ordinary course of events, Willard cannot recover the requested damages unless 

Willard can prove that Defendants had actual special knowledge at the time the parties entered 

into the contracts that it was probable that such a loss could occur in the event of a breach. It is 

undisputed that Willard cannot meet this burden. (Affidavit of T. Herbst, Exhibit 1). It is settled 

law that foreseeability is measured as of the time the parties enter into a contract. Hilton Hotels 

Corp., 98 Nev. at 115, 642 P.2d at 1087 (“There can be no recovery for damages that are not 

reasonably foreseeable at the time of the contract.”); Restatement (Second) of Contracts § 351 

at cmt. a (“A contracting party is generally expected to take account of those risks that are 

foreseeable at the time he makes the contract. He is not, however, liable in the event of 

breach for loss that he did not at the time of contracting have reason to foresee as a probable 

result of such a breach.”). Here, the evidence adduced through discovery shows that Willard’s 

claimed loss was not foreseeable at the time the parties entered into the contracts. In fact, Mr. 

Willard himself testified that he only spoke with Tim Herbst several years after the execution 

of the Lease (in 2008, or possibly 2012). (Willard Deposition at 117, 118:20-25, 119, Exhibit 6; 

Willard Lease, Exhibit 2; Willard Guaranty, Exhibit 3). Even then, Mr. Willard did not discuss 

the possibility, much less probability, of a forced sale. Id.; Restatement (Second) of Contracts § 

A.App.407
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351 at cmt. a. Mr. Willard has also not indicated that he spoke with any other representative of 

Defendants about these topics. Thus, while Defendants dispute ever having any knowledge that 

such loss or damages would be a probable result of any breach of the Willard Lease, it is 

undisputed that Defendants did not have any such knowledge at the time of entry into the 

contracts. Nor were there any objective indicia that the loss would be foreseeable. In other 

words, it is undisputed Defendants had no “special knowledge of the risk [they were] 

undertaking” at the time they entered into the contracts, and therefore such a risk cannot be 

attributed to them. Margolese, 902 F.2d at 1578. 

 Therefore, because the claimed loss was not foreseeable to Defendants at the time they 

entered into the contracts, either in the ordinary course of events or through special knowledge, 

the undisputed facts and law demonstrate that Willard is not entitled to recover these damages 

from Defendants. Defendants respectfully request that this Court deny Willard’s claim for its 

short sale consequential damages as a matter of law. 

ii. Willard did not incur many of the claimed short sale damages. 

 Further, even if the claimed damages were somehow foreseeable, Willard never actually 

incurred many, if not all, of the damages sought. Willard is not entitled to damages not incurred: 

“the party seeking damages has the burden of proving both the fact of damages and the amount 

thereof.” Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., 105 Nev. 855, 857, 784 

P.2d 954, 955 (1989); 22 Am. Jur. 2d Damages § 48 (“As a general rule, a non-breaching party 

is not entitled, through the award of damages, to achieve a better or superior position to the one 

it would reasonably have occupied had the breach not occurred.”). 

 Specifically, with respect to the purported tax consequences, Willard claims to have 

incurred “at least $3,000,000 in tax consequences” from the short sale. (FAC ¶ 15, on file 

herein). Willard has since revised that estimate to be $2,430,000 for Overland and $3,152,000 

for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12). Presumably, these 

“tax consequences” were incurred as a result of mortgage debt forgiven by the lender as part of 

A.App.408
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the short sale. (Deposition of L. Willard at 89, Exhibit 6). However, the tax returns for both 

Overland and Mr. Willard demonstrate that neither Overland nor Mr. Willard ever actually paid 

income tax on the forgiven debt; in fact, they did not pay any income taxes at all for 2014, when 

the short sale closed. (2014 Federal Tax Return Overland, Exhibit 7; 2014 Federal Tax Return 

Mr. Willard, Exhibit 8). Rather, both Overland and Mr. Willard avoided those taxes entirely by 

claiming to be insolvent prior to the cancellation of the mortgage debt, relieving their obligation 

to include the canceled debt in their taxable income. Id.;(IRS Publication 4681 at 5, Exhibit 21 

(“Don’t include a canceled debt income to the extent that you were insolvent immediately 

before the cancellation.”)); IRC 108(a)(1)(B) (“Gross income does not include any amount 

which (but for this subsection) would be includible in gross income by reason of the discharge 

(in whole or in part) of indebtedness of the taxpayer if the discharge occurs when the taxpayer is 

insolvent.”). 

 Specifically, in describing the short sale and cancellation of debt resulting from the short 

sale, Overland’s tax return stated as follows: 

NCUAB/TCCU Bank, - Account #[redacted], first loan on the 

[Willard Property] has issued form 1099-C debt cancelled in the 

total amount of $8,597,250 under debtor’s ID# [redacted] and 

debtor’s name Overland Development Corp., Inc. The property is 

41% owned by Overland Development Inc. and 59% owned by 

Larry J. Willard, Truste[e] of the Larry James Willard Trust dated 

11/14/1987. The amount of cancellation of debt for Overland 

development Inc. is $3,524,873. Overland Development Inc.’s 

total of all its liabilities exceed the [fair market value] of all of its 

assets immediately before the cancellation of this debt. Therefore 

Overland Development Inc. is considered insolvent. 

(2014 Federal Tax Return Overland at Federal Supplemental Information pg. 1, Exhibit 7). 

Overland claimed $3,524,873 as “discharged indebtedness excluded from gross income.” Id. at 

Form 982. Overland did not pay or owe anything in income tax for the year 2014, the year the 

short sale occurred. Tax Return at pg. 1, lines 32, 34; (2013 Federal Tax Return Overland at pg. 

1, lines 30, 34, Federal Statements pg. 2, Exhibit 24). 
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 Similarly, in describing the short sale and cancellation of debt resulting from the short 

sale, Mr. Willard’s tax return stated that:  

NCUAB/TCCU Bank, - Account #[redacted], first loan on the 

[Willard Property] has issued form 1099-C debt cancelled in the 

total amount of $8,597,250 under debtor’s ID#[redacted] and 

debtor’s name Overland Development Corp., Inc. The property is 

41% owned by Overland Development Inc. and 59% owned by 

Larry J. Willard, Truste[e] of the Larry James Willard Trust dated 

11/14/1987. Taxpayer’s total of all his liabilities exceed the [fair 

market value] of all of his assets immediately before the 

cancellation of this debt. Therefore taxpayer is considered 

insolvent. 

(2014 Federal Tax Return for Mr. Willard at Federal Supplemental Information, Exhibit 8). Mr. 

Willard put $4,196,190 as the “total amount of discharged indebtedness excluded from gross 

income.” Id. at Form 982. Mr. Willard did not pay or owe anything in income tax for 2014, the 

year the short sale occurred. Id. at Form 1040, lines 63, 74, 78. 

 Thus, as Overland and Mr. Willard did not actually pay any taxes for 2014, much less 

the more than $5 million claimed, Overland and Mr. Willard cannot recover the claimed tax 

damages that they seek from Defendants, for the simple reason that they did not actually incur 

those damages by paying the taxes. Indeed, “a breach of contract claim fails as a matter of law if 

the plaintiff cannot establish that he or she has been damaged by the alleged breach.” Roberts v. 

Brunswick Corp., 783 N.W.2d 226, 233 (Minn. Ct. App. 2010). Further, to award Willard this 

amount would be to inequitably make Willard far more than whole because these damages were 

not actually incurred by Willard. 22 Am. Jur. 2d Damages § 48 (“As a general rule, a non-

breaching party is not entitled, through the award of damages, to achieve a better or superior 

position to the one it would reasonably have occupied had the breach not occurred.”). Therefore, 

Willard is not entitled to his claimed tax consequences damages as a matter of law, and 

judgment should be entered in Defendants’ favor. 

 With respect to the closing cost damages, Willard claims to have incurred “$549,852 in 

closing costs” as a result of the purported forced sale. (FAC ¶ 15, on file herein). The only 
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evidentiary support that Willard has ever provided for this allegation is the “Seller’s Final 

Closing Statement.” (Closing Statement, Exhibit 9; Responses to Interrogatories at 7, Exhibit 

12 (“Damages for closing costs were calculated from the values appearing on the Seller’s Final 

Closing Statement.”)). However, the Closing Statement does not support Willard’s claim for 

damages.  

 First, there is absolutely no indication that Willard actually paid the costs in the Closing 

Statement. Mort Wallin, 105 Nev. at 857, 784 P.2d at 955 (“The party seeking damages has the 

burden of proving both the fact of damages and the amount thereof.”). According to the Closing 

Statement, Willard’s lenders received all of the proceeds from the short sale, while Willard 

received nothing. (Closing Statement, Exhibit 9). Willard’s lenders then forgave any remaining 

debt owed on the Willard Property after the short sale. (Deposition of L. Willard at 89, Exhibit 

6). Therefore, the closing costs for the sale only impacted how much Willard’s lenders received 

in payoff from the purchase price. Further, the payoff amount made no difference to Willard’s 

damages because the lenders forgave any remaining debt outstanding on the mortgage (and 

Willard did not claim that debt forgiveness as gross income). Thus, the Closing Statement only 

reflects that the lenders were paid the purchase price minus the closing costs, not that Willard 

actually paid any closing costs—or incurred any other financial consequences from the closing 

costs since the lenders forgave any outstanding remaining debt owed by Willard. As Willard did 

not pay any closing costs or incur financial consequences from the amount of closing costs 

(only the lenders’ payoff amount was impacted by the closing costs, which was irrelevant to 

Willard because the lenders forgave Willard’s remaining debt), Willard is not entitled to recover 

these costs as a matter of law. 

 Even if Willard did incur any purported closing costs, the total closing costs listed in the 

Closing Statement, including commissions paid to the broker, are $134,615. (Closing Statement, 

Exhibit 9). After a reduction is made for the credits from the buyer, the net closing costs total 

$84,260. Id. Thus, Willard’s claim for closing costs—assuming that those costs were 

A.App.411
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foreseeable and actually incurred by Willard (neither of which is satisfied here)—are overstated 

by $465,592. Therefore, Willard is not entitled to his claimed costs of $549,852 as a matter of 

law.  

 Finally, with respect to the purported earnest money damage, Willard claims to have 

incurred “$4,437,500.00 of earnest money invested in the Willard Property” as a result of the 

purported forced sale. Assuming the existence of any documentary support for this claim 

(Willard has not provided any), nothing in the Willard Lease requires or even contemplates 

Defendants paying Willard his purported invested earnest money in the event of a breach. 

Indeed, it would be categorically unreasonable to require a tenant to be responsible for a 

landlord’s purported lost earnest money in the property absent an express agreement in the lease 

to do so. Thus, Willard is not entitled to recover this money from Defendants as a matter of law. 

b. Willard is not entitled to its attorneys’ fees consequential damages. 

 In addition to the short sale damages, Willard also sought the following consequential 

damages: (1) attorneys’ fees incurred in a California action that Willard brought against 

Defendants for breach of the Willard Lease; and (2) attorneys’ fees and accounting fees incurred 

in a bankruptcy action that Willard filed as a result of Defendants’ purported breach. Willard is 

not entitled to these damages as a matter of law. 

i. The California action. 

 Willard claims that “as a further direct and proximate result of BHI breaching the 

Willard Lease, the Willard Plaintiffs “hired an attorney to file suit against BHI and Herbst in 

Santa Clara County, California, thereby incurring $35,000 in attorney’s fees.” (FAC ¶ 18, on 

file herein). This action was a complaint filed in California against Defendants for breach of the 

Willard Lease. (Docket Sheet, Exhibit 4). Unsurprisingly, as all Defendants and the lease are 

Nevada-based, and the lease specifically requires lawsuits to be brought in Nevada, Defendants 

obtained a dismissal of the action for lack of personal jurisdiction. Id. at 11. The fees 

purportedly incurred by Willard in that action are clearly not recoverable. These attorneys’ fees 
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could only be recoverable as litigation fees or as special damages, neither of which applies to 

this case. Sandy Valley Associates v. Sky Ranch Estates Owners Ass’n, 117 Nev. 948, 956, 35 

P.3d 964, 969 (2001), receded from on other grounds by Horgan v. Felton, 123 Nev. 577, 170 

P.3d 982 (2007); Liu v. Christopher Homes, LLC, 130 Nev. ___, ___, 321 P.3d 875, 878 (2014) 

(noting the general rule that attorneys’ fees cannot be awarded absent a statute, rule, or contract 

provision, and that “as an exception to the general rule, attorney fees may be awarded as special 

damages in limited circumstances.”). 

 First, “when parties seek attorney fees as a cost of litigation, documentary evidence of 

the fees is presented to the trial court, generally in a post-trial motion.” Sandy Valley, 117 Nev. 

at 956, 35 P.3d at 969. However, “generally, attorney fees are not recoverable absent authority 

under a statute, rule, or contract.” Christopher Homes, LLC, 130 Nev. at ___, 321 P.3d at 878. 

Here, to the extent that Willard is seeking the California action attorneys’ fees as a cost of 

litigation, Willard has not identified any statute, rule, or contract provision that would entitle 

Willard to fees incurred in the futile and now dismissed California action. Nor could he: 

Plaintiffs chose an improper forum, and Defendants were the prevailing party in the California 

action and successfully obtained dismissal of the case for lack of jurisdiction. (Docket Sheet at 

11, Exhibit 4). Thus, if anyone is entitled to their fees from the California action, it is 

Defendants. Further, even if Willard was somehow able to provide a basis for recovering 

attorneys’ fees in the California action, it is wholly unclear why this Court, as opposed to the 

court in the California action, should determine the award of attorneys’ fees incurred in that 

action. Not only is Willard’s request for fees in this Court untimely, it would be inappropriate 

for this Court, rather than the presiding court, to make determinations regarding the 

reasonableness of the fees. See NRCP 54(d)(2). Thus, Willard is not entitled to the fees in the 

California action as a cost of that litigation. 

 Second, “when a party claims it has incurred attorney fees as foreseeable damages 

arising from tortious conduct or a breach of contract, such fees are considered special damages.” 

A.App.413
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Sandy Valley, 117 Nev. at 956, 35 P.3d at 969. Special damages can only be sought in a narrow 

set of circumstances: (1) a party to a contract can seek to recover from a breaching party the 

attorneys’ fees that arise from the breach that caused the former party to accrue attorneys’ fees 

in defending himself against a third party’s legal action; and (2) in cases concerning title to real 

property, attorneys’ fees can be allowable as special damages in slander of title actions. 

Christopher Homes, LLC, 130 Nev. at ___, 321 P.3d at 875. Here, no purported breach by 

Defendants has caused Willard to have to defend himself against a third party’s legal action. 

Rather, Willard seeks attorneys’ fees purportedly incurred from Willard bringing an improper 

action against Defendants in California, not a third-party action. (FAC ¶ 18, on file herein 

(Willard “hired an attorney to file suit against BHI and Herbst in Santa Clara County, 

California, thereby incurring $35,000 in attorney’s fees.”)). “Attorneys’ fees and other expenses 

of former litigation, particularly suits prosecuted by the plaintiff against the defendant, 

ordinarily are not recoverable in a subsequent action.” Robert Rossi, 1 Attorneys’ Fees 8:1 (3d 

ed.). The Nevada Supreme Court has been clear that such fees are only recoverable, if at all, in 

defending against a third-party action. Christopher Homes, LLC, 130 Nev. at ___, 321 P.3d at 

875. Thus, the first circumstance does not apply. Further, the California action had nothing to 

do with real property claims, much less slander of title claims. Thus, the attorneys’ fees are not 

recoverable as special damages.
8
 

 Accordingly, because Willard is not entitled to recover the attorneys’ fees allegedly 

incurred in the California action as either a cost of that litigation or as special damages, 

                                                 

 
8
Even if Willard’s claim was entitled to seek the attorneys’ fees in the California action 

as special damages, “as a practical matter, attorney fees are rarely awarded as damages simply 

because parties have a difficult time demonstrating that the fees were proximately and 

necessarily caused by the actions of the opposing party and that the fees were a reasonably 

foreseeable consequence of the breach or conduct. Because parties always know lawsuits are 

possible when disputes arise, the mere fact that a party was forced to file or defend a lawsuit is 

insufficient to support an award of attorney fees as damages.” Sandy Valley, 117 Nev. at 957, 35 

P.3d at 969-70. 
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Defendants respectfully request that this Court deny Willard’s request for such damages as a 

matter of law. 

ii. The bankruptcy. 

 Willard also claims that “as a further direct and proximate result of BHI breaching the 

Willard Lease, Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and 

$15,000 in accounting fees in the process.” (FAC ¶ 17, on file herein). Willard is not entitled to 

these fees as a matter of law. 

 First, it is undisputed that Willard’s bankruptcy was not foreseeable at the time the 

parties entered into the contracts. Willard expressly admitted that he never had any discussions 

with Defendants that a breach of the lease could result in him filing bankruptcy. (Deposition of 

L. Willard at 115, Exhibit 6; Affidavit of T. Herbst, Exhibit 1). In fact, not only was the 

bankruptcy unforeseeable, it was frivolous: Willard admits that a mere six months after filing 

the bankruptcy, Willard voluntarily withdrew his bankruptcy petition upon the advice of his 

counsel. (FAC ¶ 17, on file herein). If Willard’s bankruptcy was not a foreseeable consequence 

of a breach of the Willard Lease, then any fees incurred “in the process” of Willard filing and 

pursuing his six-month voluntary bankruptcy are also not foreseeable, and therefore not 

recoverable by Willard. Footnote 8; Restatement (Second) of Contracts § 351(1) (“Damages are 

not recoverable for loss that the party in breach did not have reason to foresee as a probable 

result of the breach when the contract was made.”). 

 Second, even if the bankruptcy was somehow foreseeable, Willard does not meet any of 

the requirements to seek his fees purportedly incurred as a result of the bankruptcy.
9
 If Willard 

wanted to recover his fees as a cost of litigation of the bankruptcy, he should have sought them 

with the bankruptcy court, although the availability of such fees upon a voluntarily dismissed 

                                                 

 
9
While the law cited herein discusses attorneys’ fees, Willard appears to claim that his 

accounting fees were a cost of the bankruptcy litigation. Thus, the analysis should be the same 

for both. 
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voluntary bankruptcy would be questionable at best. Further, if Willard seeks these fees as 

special damages, Willard does not fall within the specific categories of damages permitted to be 

sought as special damages. Christopher Homes, LLC, 130 Nev. at ___, 321 P.3d at 875. Thus, 

Willard is not entitled to the attorneys’ fees or accounting fees purportedly incurred in the 

bankruptcy as a matter of law. 

 Thus, Willard is not entitled to any of the consequential damages discussed herein, and 

summary judgment is appropriate on these claims. 

3. Wooley is not entitled to consequential damages as a matter of law. 

 Wooley also seeks consequential damages, claiming that as a result of Defendants’ 

purported breach:
10

 (1) “because the [Baring] Property was cross-collateralized with the 

Highway 50 Property, the Wooley Plaintiffs were forced to sell the [Baring] Property at a loss 

of $147,847.30”; (2) “because the [Baring] Property was cross-collateralized with the Highway 

50 Property and the Wooley Plaintiffs were forced to sell the [Baring] Property, the Wooley 

Plaintiffs incurred tax liabilities in an amount to be proven at trial but which is at least 

$600,000”; and (3) Wooley “hired an attorney to file suit against BHI and Herbst in Santa Clara 

County, California, thereby incurring $45,088.00 in attorney’s fees.” (FAC ¶¶ 34, 39-42, on file 

herein). As will be discussed herein, Wooley is not entitled to these damages as a matter of law. 

a. Cross-collateralization with the Baring Property.  

  With respect to the purported “Baring Property” damages, Wooley claims that because 

Defendants allegedly breached the Highway 50 Lease, and Wooley’s mortgage loan for the 

Highway 50 Property was cross-collateralized with his loan for a separate property, the Baring 

Property,
11

 Defendants’ purported breach of the Highway 50 Lease forced Wooley to sell the 

                                                 

 
10

Certain consequential damages sought by Wooley are not addressed in this Motion but 

will be addressed at a later time. 

 
11

According to Mr. Wooley, this means that “if you do not make your payments on 

either one of the properties, they can foreclose on both of the properties.” (Deposition of E. 

Wooley p. 105, Exhibit 16). 
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Baring Property “at a loss” and caused him to incur tax liabilities. Id.; (Deposition of E. Wooley 

p. 104-106, Exhibit 16).Wooley is not entitled to these purported damages because they were 

unforeseeable as a matter of law. 

 Specifically, nothing in the Highway 50 Lease mentioned that a consequence for a 

breach was that BHI would be liable for damages incurred with respect to selling one of 

Wooley’s other properties, the Baring Property. (Highway 50 Lease, Exhibit 10). Thus, the 

only way that Wooley could recover these consequential damages is by proving that such a loss 

was foreseeable as a probable result of the breach at the time the parties entered into the 

Highway 50 Lease. Restatement (Second) of Contracts § 351(1). 

 The undisputed facts show that Wooley cannot satisfy this burden as a matter of law. 

First, it would be impossible for anyone to know at the time of execution of the Highway 50 

Lease that the Highway 50 and Baring Properties were cross-collateralized, or that breach of the 

Highway 50 Lease could impact the Baring Property, because Wooley did not even enter into 

the Baring Property loan until after the execution of the Highway 50 Lease.
12

  (Highway 50 

Lease, Exhibit 10; Baring Loan, Exhibit 15). The Baring cross-collateralization language is 

found in the July 18, 2006, Baring Property Loan, which was executed months after the 

December 2005 Highway 50 Lease. (Highway 50 Lease, Exhibit 10; Baring Property Loan at 

ECW78 1.7, Exhibit 15). Because foreseeability is measured at the time of entry into a contract, 

                                                 

 
12

Defendants were also tenants to the Baring Lease, but later assigned its lease to 

Jackson’s. Importantly, it is undisputed that Defendants were not in breach of the Baring Lease 

when Wooley sold the Baring Property. (Deposition of E. Wooley p. 99-100, Exhibit 16; Lease 

Assignment, Exhibit 17; Second Amendment to Baring Lease, Exhibit 22). However, despite 

that fact, Wooley attempted to sue BHI for breach of the Baring Lease, seeking nearly $4 

million in damages. (Initial Complaint ¶¶ 34, 42-44, on file herein.) Defendants were forced to 

bring this fact to Wooley’s attention and threaten motion practice in this case before Wooley 

finally agreed to amend his pleading to remove a claim for breach of the Baring Lease.  

(November 2014 email exchange, Exhibit 19; January 2015 email exchange, Exhibit 20). 

Interestingly, Wooley originally attempted to claim that BHI’s purported breach of the Baring 

Lease caused the claimed damages discussed herein. (Initial Complaint ¶¶ 42-44, on file herein.) 
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this precludes Wooley from claiming foreseeability as a matter of law. Restatement (Second) of 

Contracts § 351 at cmt. a. 

 Second, regardless, it is undisputed that Defendants did not know about the Highway 50 

Property being cross-collateralized with the Baring Property. (Affidavit of T. Herbst at ___, 

Exhibit 1). In written discovery, Defendants asked Wooley to “please identify and describe in 

detail any and all facts demonstrating that BHI knew at the time [Wooley] and BHI entered into 

the Highway 50 Lease that the Highway 50 property was cross-collateralized with the Baring 

Property.” (Wooley Responses to Second Set of Interrogatories at 3, Exhibit 23). In response, 

Wooley stated that Wooley “is presently unaware of facts responsive to this request,” and 

reserved the right to amend the response. Id. Mr. Wooley agreed with this response during his 

deposition, and elaborated “I don’t know why they would even know…. They’re not party to 

getting a loan. I am. They take the check and cash it.” (Deposition of E. Wooley p.119, Exhibit 

16). Mr. Wooley’s description could hardly be plainer.  

 Defendants also asked Wooley to “please identify and describe in detail any and all facts 

demonstrating that Jerry Herbst at the time [Wooley] and BHI entered into the Highway 50 

lease that the Highway 50 property was cross-collateralized with the Baring Property.” (Wooley 

Responses to Second Set of Interrogatories at 4, Exhibit 23). In response, Wooley stated that 

Wooley “is presently unaware of facts responsive to this request,” and reserved the right to 

amend the response. Id. Wooley agreed with this answer at his deposition. (Deposition of E. 

Wooley p. 120, Exhibit 16).   

 Finally, it is not clear how Wooley both sold the Baring Property “at a loss” yet also had 

to pay “at least $600,000” in tax liabilities. (FAC, on file herein). Contrary to Wooley’s claim 

that the Baring Property was sold at a loss, the closing statement for the sale of the Baring 

Property states that Wooley sold the Baring Property at a gain of $870,844.39, (Closing 

Statement, Exhibit 9), which Wooley admits that he deposited in his bank account. (Deposition 

of E. Wooley p. 111, Exhibit 16). 
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 Thus, it is undisputed that Defendants did not have reason to foresee this purported 

“loss” as a probable result of their alleged breach when the contracts were made, precluding 

Wooley from recovering any damages as a matter of law.
13

 Restatement (Second) of Contracts § 

351(1).  

b. Fees in the California action. 

 Wooley claims that as a result of Defendants’ purported breach, Wooley “hired an 

attorney to file suit against BHI and Herbst in Santa Clara County, California, thereby incurring 

$45,088.00 in attorney’s fees.” (FAC ¶ 42, on file herein). This is the same California action as 

that pursued by Willard. (Docket Sheet, Exhibit 4). Wooley’s claim also has the same 

deficiencies as Willard’s and was dismissed as such. 

 Specifically, as explained supra p. 17-19, no rule, statute, or contractual provision 

entitles Wooley to these fees as a cost of litigating the California action. Indeed, Defendants, 

who obtained a full dismissal of the case, were unequivocally the prevailing party, and 

regardless, a request for fees incurred as a cost of the California litigation would have only been 

appropriate in the California court. Further, the California action was not within the limited set 

of actions that would entitle Wooley to seek these fees as special damages. Thus, Wooley is not 

entitled to these fees as a matter of law. 

CONCLUSION 

 Defendants respectfully request that this Court conclude that Plaintiffs are not entitled to 

recover the following as a matter of law: (1) Willard’s “short sale” damages, including tax 

consequences, closing costs, and earnest money; (2) Willard’s attorneys’ fees incurred in the 

California action; (3) Willard’s attorneys’ and accounting fees incurred in the bankruptcy; (4) 

Wooley’s “Baring Property” damages, including tax consequences and purported lost monies as 

                                                 

 
13

Nor can any argument be made that it is foreseeable, in the ordinary course of events, 

that a tenant’s breach of a lease will result in a landlord having to sell one of the landlord’s 

other properties. See Margolese, 902 F.2d at 1578. 
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a result of the sale; and (5) Wooley’s attorneys’ fees incurred in the California action. Thus, 

Defendants respectfully request summary judgment in their favor on these damages requests. 
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CERTIFICATE OF SERVICE 
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