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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories
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Attorneys for Plaintiffs
LARRY J WILLARD,

OVERILAND DEVELOPMENT CORPORATION,
EDWARD C. WOOLEY, and JUDITH A. WOQOLEY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,
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V.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual,
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VERIFIED FIRST AMENDED COMPLAINT

(EXEMPT FROM ARBITRATION—AMOUNT IN EXCESS OF $40,000.00)

Plaintiffs LARRY J. WILLARD (“Willard™), individually and as trustee of the Larry
James Willard Trust Fund (“the Willard Trust”), OVERLAND DEVELOPMENT |
CORPORATION (“Overland”), EDWARD C. WOOLEY and JUDITH A. WOOLEY (*“the
Wooleys™), individually and as trustees of the Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000 (“the Wooley Trust™), by and through undersigned attorneys,
hereby allege, aver, and complaiu of Defendants BERRY-HINCKLEY INDUSTRIES (“BHI™)
and JERRY HERBST (“Herbst”) (collectively, “Defendants™) as follows:

JURISDICTION

1. This Court has jurisdiction over Defendants because Defendants are either
citizens or residents of the State of Nevada or do business in the State of Nevada, County of
Washoe.

2. Venue is proper in this Court because the properties at issue are located in this
judicial district and because the leases at issue expressly provide for venue in this Court.

PARTIES

3. Plaintiff Larry J. Willard (“Willard™) is, and =t all times relevant herein was, a
citizen of the United States and a resident of the State of California. At all times relevant herein
Willard was trustee of the Larry James Willard Trust Fund (“the Willard Trust™).

4. Plaintiff Overland Development Corporation (*Overland™) is, and at all times
relevant herein was, a corporation organized and existing under the laws of the State of
California. Willard is the President of Overland. Willard, the Willard Trust, and Overland are
referred to hereinafter as “the Willard Plaintiffs.”

5. Plaintiffs Edward C. Woaley and Judith A Wooley (collectively, “the Wooleys™)
are, and at all times relevant herein were, citizens of the United States of America and are
trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000 (“the
Wooley Trust™) (collectively, “the Wooley Plaintiffs”).

6. Defendant Berry-Hinckley Industries (“BHI™) is, and at all times relevant herein

-2
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was, a corporation organized and existing under the laws of the State of Nevada.
7. Defendant Jerry Herbst (“Herbst”) is, and at all times relevant herein was, a

citizen of the State of Nevada.

FIRST CAUSE OF ACTION

(Breach of Lease Agreement)
By the Willard Plaintiffs Against Berry-Hinckley Industries

8. Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set
forth at this point.

9. On November 18, 2005, BHI entered into a lease agreement (the “Willard
Lease”) on the property owned by the Willard Plaintiffs located at 7695-7699 S. Virginia Street,
Reno, Nevada (the “Willard Property”). Under the Willard Lease, BHI agreed to lease the
Virginia Street Property from January 2006 through January 2026 at a monthly rental rate of
$122,031.25, said rental rate increasing by 2% per month through the lease term. A true and
correct copy of the Willard Lease is attached bereto as Exhibit 1.

10, On February 17, 2007, BHI sent the Willard Plaintiffs a letter indicating Herbst’s
intent to acquire BHI’s convenience store assets. Attached to that letter was a letter from Herbst
requesting that the Willard Plaintiffs agree to a modifications of the Willard Lease in return for
Herbst personally guaranteeing lease payments by BHI through the duration of ibe revised lease
term. Also attached was a letter from Johnson Jacobson Wilcox dated January 31, 2007 attesting
to the fact that Herbst’s net worth was in excess of $200 million. A true and correct copy of the
February 17, 2007 letter and accompanying attachments is attached hereto as Exhibit 2.

11. On March 9, 2007, the Willard Plaintiffs agreed to amend the Willard Lease,
thereby forgoing $5,250,045.20 in rent through the shortening of the lease term by 30 months, in
return for Herbst’s personally guaranteeing that BHI would make all lease payments through the
term of the lease (the “Herbst-Willard Guaranty Agreement”). A true and correct copy of the
Herbst-Willard Guaranty Agreement is attached herefo as Exhibit 3. A true and correct copy of
the amendment to the Willard Lease is attached hereto as Exhibit 4.

12. In March 2013, BHI defaulted on the Willard Lease. BHI and Herbst negotiated

an agreement (the “ Operating Agreement”) with the Willard Plaintiffs under which BHI would

-5-
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pay the Willard Plaintiffs 50% of net revenues minus $10,000.00 from continuing to operate at
the Willard Property. A true and correct copy of the Interim Operating Agreemeni 1s attached
hereto as Exhibit 5.

13.  BHI failed to tender any payments to the Willard Plaintiffs as required under the
Interim Operating Agreement, instead occupying the Willard Property through May 2013
without paying any rent. At the end of May 2013, BHI abandoned the Willard Property leaving
it in such a state of dishevelment and disrepair that Willard was fined and continues to be fined
by the City of Reno, said fines currently totaling $3,265.00.

14.  As a direct and proximate result of BHI breaching the Willard Lease, the Willard
Plaintiffs were deprived of rental income in the amount of $19,443,836.94 that they otherwise
would have received. The net present value of the remaining lease payments using a discount
rate of 4% as specified in the Willard Lease was $15,741.360.75 as of March 1, 2013.

15.  As a further direct and proximate result of BHI breaching the Willard Lease, the
Willard Plaintiffs were forced to self the Willard Property in March 2014 in a short sale, thereby
losing $4,437,500.00 of earnest money invested in the Willard Property and incurring at least
$3,000,000.00 in tax consequences and $549,852.00 in closing costs.

16.  As a further direct and proximate result of BHI breaching the Willard Lease, the
Willard Plaintiffs were forced to purchase insurance on the Willard Property at a cost of
$4,554.53, were forced to pay for installation of a security fence for the Willard Property at a
cost of $2,668.62, and were charged $10,393.35 by Nevada Energy for utility fees rightly owed
by BHI

17.  As a further direct and proximate result of BHI breaching the Willard Lease,
Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and $15,000.00 in
accounting fees in the process. Six months later, upon the advice of counsel, Willard withdrew
his bankruptey petition but has been rendered insolvent by virtue of the breaches by BHI and
Herbst.

18.  As a further direct and proximate result of BHI breaching the Willard Lease, the

Willard Plaintiffs hired an attorney to file suit against BHI and Herbst in Santa Clara County,

4.
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California, thereby incurring $35,000.00 in attorney’s fees.

SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)
By the Willard Plaintiffs Against Jerry Herbst

19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set
forth at this point.

20.  Upon receiving notice from the Willard Plaintiffs that BHI was in default of the
Willard Lease, Herbst breached his duties under the Herbst-Willard Guaranty in failing to tender
payment of rent due by BHI to the Willard Plaintiifs.

21.  Under the terms of the Herbst-Willard Guaranty, Herbst guaranteed
“unconditionally, absolutely and irrevocably™ the timely payment and performance of each of
BHI’s obligations arising out of and under the Willard Lease. This guaranty was “a guaranty of
timely payment and performance of the Guaranteed Obligations and not merely of collectability
or enforceability of such obligations.” Herbst agreed to be “directly responsible for the full
extent of any unsatisfied Guarantee Obligations.” Herbst further agreed that his guaranty “is an
unconditional, absolute, present and continuing guaranty of payment and performance, and will
remain in full force and effect without regard to, and the obligations of [Herbst] hereunder shall
not be impaired, affected or released by, any of the following: (i) any modification, supplement,
extension or amendment of any of the Guaranteed Obligations or the Lease; (i1) any extension,
indulgence or other action in respect thereto or therefor; (iii) any failure or delay by the Lessor
or BHI in exercising any right or power under the Lease; (iv) any invalidity or unenforceability
in any respect of, or any irregularity or other defect in any of, the Lease or Guaranteed
Obligations; (v) any exercise or non-exercise of any right, remedy, power or privilege in respect
of this Agreement or any of the Guaranteed obligations; (vi) any transfer of the assets of Lessor
to, or any consolidation or merger of the Lessor with or into, any other entity; (vii) any voluntary
or involuntary liquidation, dissolution, sale or other disposition of all or substantially all of the
assels, receivership, insolvency, bankruptcy, reorganization or similar proceeding affecting BHI
or any of its assets; (viii) any allegation or contest of the validity of the Lease or this

Agreement.”
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22.  Inthe Herbst-Willard Guaranty, Herbst expressly waived “any defense to its
obligations . . . that might arise as a result of any of the” contingencies articulated in Paragraph
20, and further waived “the effect of any fact, circumstance or event of any nature whatsoever
that would exonerate, or would constitute or give rise to a defense to, the obligation of a surety
or guarantor.”

23.  As a direct and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, the Willard Plaintiffs were forced to sell the Willard Property in March 2014 m a
short sale, thereby losing $4,437,500.00 of earnest money invested in the Willard Property and
incurring at least $3,000,000.00 in tax consequences and $549,852.00 in closing costs.

24.  Asa direct and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, the Willard Plaintiffs were forced to purchase insurance on the Willard Property at a
cost of $4,554.53, were forced to pay for installation of a security fence for the Willard Property
at a cost of $2,668.62, and were charged $10,393.35 by Nevada Energy for utility fees rightly
owed by BHI.

25. As a direct and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and
$15,000.00 in accounting fees in the process. Six months later, upon the advice of counsel,
Willard withdrew his bankruptcy petition but has been rendered insolvent by virtue of the
breaches by BHI and Herbst.

26.  As adirect and proximate result of Herbst breaching the Herbst-Willard Guaranty
Agreement, the Willard Plaintiffs hired an attorney to file suit against BHI and Herbst in Santa

Clara County, California, thereby incurring $35,000.00 in attorney’s fees.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)
By the Wooley Plaintiffs Against Berry-Hinckley Indusiries

27.  Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set
forth at this point.

28,  On December 2, 2005, BHI entered into a lease agreement (“Wooley Lease #17)
on the property owned by the Wooley Plaintiffs located at 1820 Highway 50 East, Carson City,

-6-
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Nevada (the “Highway 50 Property™). Under Wooley Lease #1, BHI agreed to lease the
Highway 50 Property from December 1, 2005 throngh November 30, 2025 at a monthly rental
rate of $22,666.67, said rental rate increasing by 2% per month throngh the lease term. A true
and correct copy of Wooley Lease #1 is attached hereto as Exhibit 6.

29.  OnJune 6, 2006, BHI entered into a lease agreement (“Wooley Lease #2”°) on the
property owned by the Wooley Plaintiffs located at 1365 Baring Boulevard, Sparks, Nevada (the
“Sparks Property””). Under Wooley Lease #2, BHI agreed to lease the Sparks Property from
June 6, 2006 through September 30, 2025 at a monthly rental rate of $19,856.25, said rental rate
increasing by 2% per month throngh the lease term. A true and correct copy of Wooley Lease
#2 is attached hereto as Exhibit 7.

30.  On February 17, 2007, BHI sent the Wooley Plaintiffs a letter indicating Herbst’s
intent to acquire BHI’s convenience store assets. Attached to that letter was a letter from Herbst
requesting that the Wooley Plaintiffs agree to a modifications of Wooley Lease #1 and Wooley
Lease #2 in return for Herbst personally guaranieeing lease payments by BHI through the
duration of the revised lease terms. Also attached was a letter from Johnson Jacobson Wilcox
dated January 31, 2007 attesting to the fact that Herbst’s net worth was in excess of $200
million. A true and correct copy of the February 17, 2007 letter and accompanying attachments
is attached hereto as Exhibit 2.

31. On March 12, 2007, the Wooley Plaintiffs agreed to amend Wooley Lease #1 and
Wooley Lease #2, thereby forgoing $1,834,663.77 in rent through the shortening of the lease
terms by 30 months, in return for Herbst’s personally guaranteeing that BHI would make all
lease payments through the term of the lease (the “Herbst-Wooley Guaranty Agreement’”). A
true and correct copy of the Herbst-Wooley Guaranty Agreement regarding the Highway 50
Property is attached hereto as Exhibit 8. A {rue and correct copy of the Herbst-Wooley
Guarantee is attached hereto as Exhibit 9. A true and correct copy of the amendment to Wooley
Leasc #1 is attached hereto as Exhibit 10. A true and correct copy of the amendment to Wooley
Lease #2 1s attached hereto as Exhibit 11.

32 In March 2013, BHI defaulted on Wooley Lease #1.
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33.  As adirect and proximate result of BHI breaching Wooley Lease #1, the Wooley
Plaintiffs were deprived of rental income in the amount of $4,420,244.00 that they otherwise
would have received. The net present value of the remaining lease payments using a discount
rate of 4% as specified in Wooley Lease #1 was $3,323,543.49 as of March 1, 2013.

34, As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Highway 50 Property suffered a diminution in value in an amount to be proven at trial but which
is at least $2,000,000.00.

35.  As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs incurred property taxes in the amount of $1,500.00.

36.  As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs were forced to purchase insurance on the Highway 50 Property at a cost of
$3,840.00.

37.  As afurther direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs incurred maintenance costs on the Highway 50 Property of $4,000.00.

38.  As a further direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs incurred management fee costs on the Highway 50 Property of $2,500.00.

39.  As & furtber direct and proximate result of BHI breaching Wooley Lease #1, the
Wooley Plaintiffs were deprived of the security deposit from the subtenant at the Highway 50
Property in the amount of $2,485.00.

40.  As a further direct and proximate result of BHI breaching Wooley Lease #1,
because the Sparks Property was cross-collateralized with the Highway 50 Property, the Wooley
Plaintiffs were forced to sell the Sparks Property at a loss of $147,847.30.

41.  As a further direct and proximate result of BHI breaching Wooley Lease #1,
because the Sparks Property was cross-collateralized with the Highway 50 Property and the
Wooley Plaintiffs were forced to sell the Sparks Property, the Wooley Plaintiffs incurred fax
liabilities in an amount to be proven at trial but whicb is at least $600,000.00.

42, As a further direct and proximate result of BHI breaching Wooley Lease #1, the

Wooley Plaintiffs hired an attorney to file suit against BH] and Herbst in Santa Clara County,
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California, thereby incurring $45,088.00 in attorney’s fees.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)
By the Wooley Plaintiffs Against Jerry Herbst

43.  Paragraphs 27 through 42 above are hereby incorporated by reference as if fully
set forth at this point.

44 Upon receiving notice from the Wooley Plaintiffs that BHI was in default of the
Wooley Leases, Herbst breached his duties under the Herbst-Wooley Guaranty in failing to
tender payment of rent due by BHI to the Wooley Plaintiffs.

45 Under the terms of the Herbst-Wooley Guaranty, Herbst guaranteed
“unconditionally, absolutely and irrevocably” the timely payment and performance of each of
BHI’s obligations ansing out of and under the Wooley Leases. This guaranty was “a guaranty of]
timely payment and performance of the Guaranteed Obligations and not merely of collectability
or enforceability of such obligations.” Herbst agreed to be “directly responsible for the full
extent of any unsatisfied Guarantee Obligations.” Herbst further agreed that his guaranty “is an
unconditional, absolute, present and continuing guaranty of payment and performance, and will
remain in full force and effect without regard to, and the obligations of [Herbst] hercunder shall
not be impaired, affected or released by, any of the following: (i) any modification, supplement,
extension or amendment of any of the Gnaranteed Obligations or the Lease; (ii) any extension,
indulgence or other action in respect thereto or therefor; (iii) any failure or delay by the Lessor
or BHI in exercising any right or power under the Lease; (iv) any invalidity or unenforceability
in any respect of, or any irregularity or other defect in any of, the Lease or Guaranteed
Obligations; (v) any exercise or non-exercise of any right, remedy, power or privilege in respect
of this Agreement or any of the Guaranteed obligations; (vi) any transfer of the assets of Lessor
to, or any consolidation or merger of the Lessor with or into, any other entity; (vii) any voluntary
or involuntary liquidation, dissolution, sale or other disposition of all or substantially all of the
assets, receivership, insolvency, bankruptcy, reorganization or similar proceeding affecting BHI
or any of its assets; (viii) any allegation or contest of the validity of the Lease or this

Agreement.”

9.

\.App.240

VERIFIED FIRST AMENDED COMPLAINT

o

\.App.240



10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

46.  In the Herbst-Wooley Guaranty, Herbst expressly waived “any defense to its
obligations . . . that might arise as a result of any of the” contingencies articulated in Paragraph
44, and further waived “tbe effect of any fact, circumstance or event of any nature whatsoever

that would exonerate, or would constitute or give rise to a defense to, the obligation of a surety

or guarantor.”
47.  Asadirect and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs were deprived of rental income in the amount of $4,420,244.00

that they otherwise would have received. The net present value of the remaining lease payments
using a discount rate of 4% as specified in the Wooley Leases was $3,323,543.49 as of Marcb 1,
2013.

48.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Highway 50 Property suffered a diminution in value in an amount to be proven at
trial but which is at least $2,000,000.00.

49.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred property taxes in the amount of $1,500.00.

50.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs were forced to purchase insurance on the Highway 50 Property
at a cost of $3,840.00.

51.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred maintenance costs on the Highway 50 Property of
$4,000.00.

52.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs incurred management fee costs on the Highway 50 Property of
$2,500.00.

53.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs were deprived of the security deposit from the subtenant at the
Highway 50 Property in the amount of $2,485.00.

54.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley

-10-
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Guaranty, because the Sparks Property was cross-collateralized with the Highway 50 Property,
the Wooley Plaintiffs were forced to sell the Sparks Property at a loss of $147,847.30.

55.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, because the Sparks Property was cross-collateralized with the Highway 50 Property
and the Wooley Plaintiffs were forced to sell the Sparks Property due to the breach of the
Herbst-Wooley Guaranty, the Wooley Plaintiffs incurred tax liabilities in an amount to be
proven at trial but which is at least $600,000.00.

56.  As a further direct and proximate result of Herbst breaching the Herbst-Wooley
Guaranty, the Wooley Plaintiffs hired an attorey to file suit against BHI and Herbst in Santa

Clara County, California, thereby incurring $45,088.00 in attorney’s fees.

FIFTH CAUSE OF ACTION
(Attachment)
By All Plaintiffs Against All Defendants

57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set
forth at this point.

58. Plaintiffs are informed and believe and on that basis allege that as a result of this
action, Defendants will attempt to transfer or otherwise conceal assets in an effort o make it
impossible for Plaintiffs to reach the property by execution after judgment is entered.

59.  Plaintiffs are informed and believe and on that basis allege that Defendants will
move, transfer or otherwise concezl these assets in order to defeat or otherwise hinder Plaintiff’s
ability to collect after judgment is entered.

60. These allegations are based in part on the fact that on March 18, 2013,
Defendants attorney, Gerald M. Gordon of Gordon Silver, sent a letter to Plaintiffs” attormey in
which Defendants threatened to declare bankruptcy rather than honor their obligations arising
under the leases. A true and correct copy of this letter is attached hereto as Exhibit 12.

61.  These allegations are further based on the fact that on March 28, 2013,
Defendants attorney, Gerald M. Gordon of Gordon Silver, sent a letter to Plaintiffs” attorney
reiterating Defendants’ threat of seeking bankruptcy protection and offering to pay a small

fraction of the amount due under the leases and Herbst’s personal guaranty, an offer which |
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Plaintiffs rejected.

62.  These allegations are further based on the fact that on July 1, 2013, while
Plaintiffs had the instant claim pending against Defendants in Santa Clara County, California,
Herbst and his wife transferred 100% of tbeir interest in the estate located at 1701 Enclave
Court, Las Vegas, Nevada 89134 to their sons, Timothy Paul Herbst and Troy Dederick Herbst,
as trustecs of the Jerry E. Herbst Residence Trust and the Maryanna Herbst Residence Trust.
Plaintiffs are informed and believe and on that basis allege that such transfer was for the purpose
of attempting to shelter the estate, which is estimated to be worth at least $18 million, from
being aftached by Plaintiffs.

63,  In this action, Plaintiffs seek an attachment pursuant to NRS 31.013 because
extraordinary circumstances exist which will make it improbable for Plaintiffs to reach the
property of Defendants by execution after judgment bas been entered. Specifically, Plaintiffs
seek an attachment of the following property:

* the estate located at 1701 Enclave Court, Las Vegas, Nevada 89134, Parcel No.
138-20-416-003;

+ the property located at 1001 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-031,

» the property located at 1005 South California Avenue, Parker, Arizona 85344,
Parcel No. 311-23-030;

» the property located at 1009 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-028A;

s the property located at 515 Saddle View Way 23, Park City, Utah 84060, Parcel
No. 01-923-06; and

+» gsuch other and further assets and properties owned by Defendants sufficient to
secure payment of Plaintiffs’ claims against Defendants.

64.  Pursuant to NRS Chapter 31, Plaintiffs seek issuance of a prejudgment writ of
attachment upon the assets of Defendant Berry-Hinckley Industries and Defendant Jerry Herbst,

to secure payment of Plaintiffs’ claims against Defendants.
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SIXTH CAUSE OF ACTION
(Temporary Restraining Order)
By All Plaintiffs Against All Defendants

65.  Paragraphs 1 through 65 above are hercby incorporated by reference as if fully set
forth at this point.

66.  If Defendants are permitted the ability to transfer, sell, or otherwise conceal assets
during the pendency of this action, Plaintiffs will suffer irreparable harm.

67. If Defendants are permitted to have the ability to transfer, sell, or otherwise
conceal assets before this Court can issue a writ of attachment on the assets of Defendants, and
each of them, Plaintiffs will be denied the extraordinary relief provided in NRS Chapter 31 to
protect their rights.

68.  An interlocutory injunction preventing Defendants or any person with actual
knowledge of the injunction is necessary to maintain the status quo until this Court can
determine whether a writ of attachment should issue and/or until the conclusion of this action
after trial.

69.  Plaintiffs are entitled to a temporary testraining order and preliminary injunction
enjoining Defendants, and each of them, and any other person with notice of the injunction from
transferring, selling, or otherwise encumbering any assets or property of Defendants.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:
ON THE FIRST CAUSE OF ACTION:

1. For direct damages in the discounted amount of $15,766,991.73;

2. For consequential damages in the amount of $8,080,856.50;

3. For late payment penalties of $25,630.98 for the period of March 2013 through
May 2013;

4. For interest at a rate of 18% per annum as provided for under the Willard Lease
from March 1, 2013 through entry of judgment; and

5. For reasonable attorncy’s fees as provided for under the Willard Lease.

i
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ON THE SECOND CAUSE OF ACTION:

1. For direct damages in the discounted amount of $15,766,991.73;

2. For consequential damages in the amount of $8,080,856.50;

3. For late payment penalties of $25,630.98 for the period of March 2013 through
May 2013;

4, For interest at a rate of 18% per aunum as provided for under the Willard Lease
from March 1, 2013 through entry of judgment; and

5. For reasonable attorney’s fees as provided for under the Willard Lease.

ON THE THIRD CAUSE OF ACTION:

1. For direct damages in the discounted amount of $3,323,543.49;

2. For consequential damages in an amount to be proven at trial but which is at least
$2.809,600.30;

3. For interest at a rate of 18% per annum as provided for under the Wooley Leases
from March 1, 2013 through entry of judgment; and

4, For reasonable attorney’s fees as provided for under the Wooley Leases.

ON THE FOURTH CAUSE OF ACTION:

1. For direct damages in the discounted amount of $3,323,543.49;

2. For consequential damages in an amount to be proven at trial but which is at least
$2,809,600.30;
3. For interest at a rate of 18% per annum as provided for under the Wooley Leases

from March 1, 2013 through entry of judgment; and
4, For reasonable attorney’s fees as provided for under the Wooley Leases.

ON THE FIFTH CAUSE OF ACTION:

1. For issuance of a writ of attachment to impress a lien upon the assets of
Defendants, and each of them, in order to secure judgment in favor of Plaintiffs, which,
including interest accrued through October 2014, will exceed $ 38,480,184.14. Such assets
include the following:

¢ the estate located at 1701 Enclave Court, Las Vegas, Nevada 89134, Parcel No.

14 -
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138-20-416-003;

* the property located at 1001 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-031;

« the property located at 1005 Sonth California Avenue, Parker, Arizona 85344,
Parcel No. 311-23-030;

* the property located at 1009 South California Avenue, Parker, Arizona 85334,
Parcel No. 311-23-028A;

» the property located at 515 Saddle View Way 23, Park City, Utah 84060, Parcel
No. 01-923-06; and

* such other and further assets and properties owned by Defendants sufficient to
secure payment of Plaintiffs’ claims against Defendants.

ON THE SIXTH CAUSE OF ACTION:

i. For a temporary restraining order and preliminary injunction preventing
Defendants, and each of them, and any person with knowledge of the injunction from

transferring, selling, or otherwise encumbering the assets of Defendants.

ON ALL CAUSES OF ACTION:

1. For pre-judgment interest upon such damages throngh entry of judgment at the
rate of 18 percent per annum as provided for under the Lease Agreements;
2. For costs of suif;
3. For such other orders and further relief as the Court deems just and proper.
Respectfully submitied,
THE O’MARA LAaw FIrM, P.C.

o Wl (D

DA%D C. O’'MARA

Nevada Bar No. 8599

311 East Liberty Street
Reno, Nevada 89501

(775) 323-1321

(775) 323-4082 (facsimile)

DATED: Janunary 20, 2015
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Law OFFICES OF BRIAN P, MOQUIN

DATED: January 20, 2015 By " >

BRIAN P. MOQUIN

Pro Hac Vice Application Pending
California Bar No. 257583

3506 La Castellet Court

San Jose, CA 95148

(408) 300-0022

(408) 843-1678 (facsimile)

Attorneys for Plaintiffs
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VERIFICATION

Under penalty of perjury, the undersigned declares that he is the attorney for Larry J.
Willard, Overland Development Corporation, Edward C. Wooley, and Judith A. Wooley,
Plaintiffs in the foregoing First Amended Complaint and knows the contents thereof, that the
pleading is true of his own knowledge, excepi as to those matters stated on information and
belief, and that as to such matters he believes them to be true.

Pursuant to NRS 15.010, the undersigned attorney verifies this First Amended Complaint
for Plaintiffs Larry J. Willard, Overland Development Corporation, Edward C. Wooley, and
Judith A. Wooley because Plaintiffs reside outside this County.

. w
DATED: January 20, 2015
BRIAN P. MOQUIN, ESQ.
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AFFIRMATION
{(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document filed in the

above-entitled matter

X

Document does not contain the social security number of any person
-OR-
Document contains the social security number of a person as required by:

A specific state or federal law, to wit:

-or-
~ For the administration of a pnblic program
-or-
For an application for a federal or state grant
-or-

Confidential Family Court Information Sheet (NRS 125.130, NRS
125.230 and NRS 125B.035)

DATED: January 21, 2015.
THE O’MARA LAW FIRM, PC

BY: CéfM V(B (z ﬁ%“(é’ifm

'DAVID C. O°'MARA, ESQ.
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JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525
100 West Liberty Street
Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,
CASE NO.: CV14-01712

Plaintiff, DEPT. NO.: 6

VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

DEFENDANTS’ ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT
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DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST
(collectively, “Defendants™), by and through their attorneys of record, GORDON SILVER,
answer Plaintiffs” Amended Complaint as follows:

JURISDICTION

1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’
Complaint.
2. To the extent Plaintiffs purport to quote or paraphrase from a document, the

document speaks for itself. Defendants deny any statements inconsistent with the document.
Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint.

PARTIES
3. Defendants are without knowledge or information sufficient to form a belief as to

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus
deny the same.

4. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus
deny the same.

5. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus

deny the same.

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’
Complaint.

7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’
Complaint.

FIRST CAUSE OF ACTION
(Breach of Lease Agreement)

8. Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set

forth at this point.

A.App.251
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9. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint,
and thus deny the same.

10.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 10 of the Complaint.

11.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs” Complaint,
and thus deny the same.

12. Defendants deny the allegations contained in Paragraph 12 of the Complaint.

13.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint,
and thus deny the same.

14. Defendants deny the allegations contained in Paragraph 14 of the Complaint.

15. Defendants deny the allegations contained in Paragraph 15 of the Complaint.

16. Defendants deny the allegations contained in Paragraph 16 of the Complaint.

17. Defendants deny the allegations contained in Paragraph 17 of the Complaint.

18. Defendants deny the allegations contained in Paragraph 18 of the Complaint.

SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)

19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set

forth at this point.

A.App.252
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20. Defendants deny the allegations contained in Paragraph 20 of the Complaint.

21.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 21 of the Complaint.

22.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 22 of the Complaint.

23.  Defendants deny the allegations contained in Paragraph 23 of the Complaint.

24, Defendants deny the allegations contained in Paragraph 24 of the Complaint.

25. Defendants deny the allegations contained in Paragraph 25 of the Complaint.

26. Defendants deny the allegations contained in Paragraph 26 of the Complaint.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)

27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set
forth at this point.

28.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint,
and thus deny the same.

29.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs” Complaint,
and thus deny the same.

30.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.

Additionally, Defendants are without knowledge or information sufficient to form a belief as to

-4-
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the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint,
and thus deny the same.

31.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs’ Complaint,
and thus deny the same.

32.  Defendants deny the allegations contained in Paragraph 32 of the Complaint.

33. Defendants deny the allegations contained in Paragraph 33 of the Complaint.

34, Defendants deny the allegations contained in Paragraph 34 of the Complaint.

35.  Defendants deny the allegations contained in Paragraph 35 of the Complaint.

36.  Defendants deny the allegations contained in Paragraph 36 of the Complaint.

37.  Defendants deny the allegations contained in Paragraph 37 of the Complaint.

38.  Defendants deny the allegations contained in Paragraph 38 of the Complaint.

39.  Defendants deny the allegations contained in Paragraph 39 of the Complaint.

40.  Defendants deny the allegations contained in Paragraph 40 of the Complaint.

41.  Defendants deny the allegations contained in Paragraph 41 of the Complaint.

42.  Defendants deny the allegations contained in Paragraph 42 of the Complaint.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)

43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set
forth at this point.

44, Defendants deny the allegations contained in Paragraph 44 of the Complaint.

45.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and

deny any remaining allegations contained in Paragraph 45 of the Complaint.

A.App.254
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46.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 46 of the Complaint.

47. Defendants deny the allegations contained in Paragraph 47 of the Complaint.

48.  Defendants deny the allegations contained in Paragraph 48 of the Complaint.

49.  Defendants deny the allegations contained in Paragraph 49 of the Complaint.

50.  Defendants deny the allegations contained in Paragraph 50 of the Complaint.

51.  Defendants deny the allegations contained in Paragraph 51 of the Complaint.

52. Defendants deny the allegations contained in Paragraph 52 of the Complaint.

53.  Defendants deny the allegations contained in Paragraph 53 of the Complaint.

54.  Defendants deny the allegations contained in Paragraph 54 of the Complaint.

55.  Defendants deny the allegations contained in Paragraph 55 of the Complaint.

56.  Defendants deny the allegations contained in Paragraph 56 of the Complaint.

FIFTH CAUSE OF ACTION
(Attachment)

57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set
forth at this point.

58.  Defendants deny the allegations contained in Paragraph 58 of the Complaint.

59.  Defendants deny the allegations contained in Paragraph 59 of the Complaint.

60. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint,
and thus deny the same.

61. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.

62. Defendants deny the allegations contained in Paragraph 62 of the Complaint.

63.  Defendants deny the allegations contained in Paragraph 63 of the Complaint.

-6-
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64. Defendants deny the allegations contained in Paragraph 64 of the Complaint.

EIGHTH CAUSE OF ACTION
(Temporary Restraining Order)

65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set
forth at this point.
66.  Defendants deny the allegations contained in Paragraph 66 of the Complaint.
67.  Defendants deny the allegations contained in Paragraph 67 of the Complaint.
68.  Defendants deny the allegations contained in Paragraph 68 of the Complaint.
69.  Defendants deny the allegations contained in Paragraph 69 of the Complaint.
AFFIRMATIVE DEFENSES

In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses
may or may not have been asserted herein insofar as sufficient facts were not available to
Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants
assert the following defenses based in fact or upon reasonable belief and hereby reserve the right
to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or
discovery so warrants:

FIRST AFFIRMATIVE DEFENSE

Defendants hereby incorporate by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendants reserve the
right to seek leave of the court to amend this Answer to specifically assert any such defense.
Such defenses are herein incorporated by reference for the specific purpose of not waiving any
such defense.

SECOND AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties.

FOURTH AFFIRMATIVE DEFENSE

-7-
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Defendants are excused from performance.

FIFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver,
equitable estoppel, and ratification.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately
mitigate any injuries and damages that it allegedly suffered.

SEVENTH AFFIRMATIVE DEFENSE

Defendants are entitled to set-off, should any damages be awarded against them.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs may not recover on the claims pled in the Complaint because the damages
sought are too speculative and remote.

NINTH AFFIRMATIVE DEFENSE

Plaintiff has contractually waived the right to seek consequential, special, and indirect
damages.

TENTH AFFIRMATIVE DEFENSE

Plaintiffs are not contractually entitled to accelerated rent.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and
adequate notice of any claimed breach.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages
against Defendants.

FOURTEENTH AFFIRMATIVE DEFENSE

It has been necessary for Defendants to employ the services of an attorney to defend this

action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together

-8-
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with their costs expended in this action.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to allege facts, or a cause of action, sufficient to support a
claim for attorney’s fees, COsts, or interest.

PRAYER FOR RELIEF

WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST
hereby pray for judgment against Plaintiffs as follows:

1. That Plaintiffs take nothing by way of their Complaint and that the same be
dismissed with prejudice.

2. For costs of suit and reasonable attorneys’ fees; and

3. For such other and further relief as the Court deems just and proper in the
circumstances.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED this 2nd day of February, 2015.
GORDON SILVER

By: /s/ Brian R. Irvine
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525
100 West Liberty Street, Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants,
Berry Hinckley Industries, and
Jerry Herbst

ol
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CERTIFICATE OF SERVICE

| certify that | am an employee of GORDON SILVER, and that on this date, pursuant to

NRCP 5(b), 1 am serving a true and correct copy of the attached DEFENDANTS> ANSWER

TO PLAINTIFFS’ AMENDED COMPLAINT on the parties as set forth below:

XXX

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, Reno, Nevada, postage prepaid, following

ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same

to be personally Hand Delivered

Federal Express (or other overnight delivery)

Electronic Notification

addressed as follows:

David C. O’Mara

THE O’MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501

DATED this 2nd day of February, 2015.

-10-

/s/ Stephanie J. Glantz
An Employee of GORDON SILVER
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FILED PP

Electronically
2015-04-21 03:40:56 PM
Jacqueline Bryant
1085 Clerk of the Court

GORDON SILVER Transaction # 4916942 : csulezi
JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

KATHLEEN M. BRADY

Nevada Bar No. 11525

100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, CASE NO.: CV14-01712
VS.

DEPT.NO.: 6
BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation;and JERRY HERBST, an
individual;

Counterclaimants
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VS.

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
and OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants

DEFENDANTS’ AMENDED ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT
AND COUNTERCLAIM

DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST
(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER,

answer Plaintiffs’ Amended Complaint as follows:

JURISDICTION
1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’
Complaint.
2. To the extent Plaintiffs purport to quote or paraphrase from a document, the

document speaks for itself. Defendants deny any statements inconsistent with the document.
Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint.

PARTIES
3. Defendants are without knowledge or information sufficient to form a belief as to

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus
deny the same.

4. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus
deny the same.

5. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus
deny the same.

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’

Complaint.

A.App.261
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7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’
Complaint.

FIRST CAUSE OF ACTION
(Breach of Lease Agreement)

8. Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set
forth at this point.

9. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint,
and thus deny the same.

10.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 10 of the Complaint.

11.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs” Complaint,
and thus deny the same.

12. Defendants deny the allegations contained in Paragraph 12 of the Complaint.

13.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint,
and thus deny the same.

14. Defendants deny the allegations contained in Paragraph 14 of the Complaint.

15. Defendants deny the allegations contained in Paragraph 15 of the Complaint.

16. Defendants deny the allegations contained in Paragraph 16 of the Complaint.

-3-
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17. Defendants deny the allegations contained in Paragraph 17 of the Complaint.
18. Defendants deny the allegations contained in Paragraph 18 of the Complaint.

SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)

19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set
forth at this point.

20. Defendants deny the allegations contained in Paragraph 20 of the Complaint.

21.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 21 of the Complaint.

22.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 22 of the Complaint.

23. Defendants deny the allegations contained in Paragraph 23 of the Complaint.

24, Defendants deny the allegations contained in Paragraph 24 of the Complaint.

25. Defendants deny the allegations contained in Paragraph 25 of the Complaint.

26. Defendants deny the allegations contained in Paragraph 26 of the Complaint.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)

27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set
forth at this point.

28.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint,
and thus deny the same.

29.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to

-4-
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the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs’ Complaint,
and thus deny the same.

30.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint,
and thus deny the same.

31.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs” Complaint,
and thus deny the same.

32.  Defendants deny the allegations contained in Paragraph 32 of the Complaint.

33.  Defendants deny the allegations contained in Paragraph 33 of the Complaint.

34.  Defendants deny the allegations contained in Paragraph 34 of the Complaint.

35.  Defendants deny the allegations contained in Paragraph 35 of the Complaint.

36.  Defendants deny the allegations contained in Paragraph 36 of the Complaint.

37.  Defendants deny the allegations contained in Paragraph 37 of the Complaint.

38.  Defendants deny the allegations contained in Paragraph 38 of the Complaint.

39.  Defendants deny the allegations contained in Paragraph 39 of the Complaint.

40.  Defendants deny the allegations contained in Paragraph 40 of the Complaint.

41. Defendants deny the allegations contained in Paragraph 41 of the Complaint.

42.  Defendants deny the allegations contained in Paragraph 42 of the Complaint.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)

43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set
forth at this point.

44, Defendants deny the allegations contained in Paragraph 44 of the Complaint.
-5-
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45.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 45 of the Complaint.

46.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 46 of the Complaint.

47. Defendants deny the allegations contained in Paragraph 47 of the Complaint.

48.  Defendants deny the allegations contained in Paragraph 48 of the Complaint.

49, Defendants deny the allegations contained in Paragraph 49 of the Complaint.

50.  Defendants deny the allegations contained in Paragraph 50 of the Complaint.

51.  Defendants deny the allegations contained in Paragraph 51 of the Complaint.

52.  Defendants deny the allegations contained in Paragraph 52 of the Complaint.

53.  Defendants deny the allegations contained in Paragraph 53 of the Complaint.

54.  Defendants deny the allegations contained in Paragraph 54 of the Complaint.

55.  Defendants deny the allegations contained in Paragraph 55 of the Complaint.

56.  Defendants deny the allegations contained in Paragraph 56 of the Complaint.

FIFTH CAUSE OF ACTION
(Attachment)

57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set
forth at this point.

58.  Defendants deny the allegations contained in Paragraph 58 of the Complaint.

59. Defendants deny the allegations contained in Paragraph 59 of the Complaint.

60. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint,

and thus deny the same.
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61. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.

62.  Defendants deny the allegations contained in Paragraph 62 of the Complaint.

63.  Defendants deny the allegations contained in Paragraph 63 of the Complaint.

64.  Defendants deny the allegations contained in Paragraph 64 of the Complaint.

EIGHTH CAUSE OF ACTION
(Temporary Restraining Order)

65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set
forth at this point.
66.  Defendants deny the allegations contained in Paragraph 66 of the Complaint.
67.  Defendants deny the allegations contained in Paragraph 67 of the Complaint.
68.  Defendants deny the allegations contained in Paragraph 68 of the Complaint.
69.  Defendants deny the allegations contained in Paragraph 69 of the Complaint.
AFFIRMATIVE DEFENSES

In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses
may or may not have been asserted herein insofar as sufficient facts were not available to
Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants
assert the following defenses based in fact or upon reasonable belief and hereby reserve the right
to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or
discovery so warrants:

FIRST AFFIRMATIVE DEFENSE

Defendants hereby incorporate by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendants reserve the
right to seek leave of the court to amend this Answer to specifically assert any such defense.
Such defenses are herein incorporated by reference for the specific purpose of not waiving any
such defense.

SECOND AFFIRMATIVE DEFENSE

-7-
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The Complaint fails to state a claim upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties.

FOURTH AFFIRMATIVE DEFENSE

Defendants are excused from performance.

FIFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver,
equitable estoppel, and ratification.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately
mitigate any injuries and damages that it allegedly suffered.

SEVENTH AFFIRMATIVE DEFENSE

Defendants are entitled to set-off, should any damages be awarded against them.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs may not recover on the claims pled in the Complaint because the damages
sought are too speculative and remote.

NINTH AFFIRMATIVE DEFENSE

Plaintiff has contractually waived the right to seek consequential, special, and indirect
damages.

TENTH AFFIRMATIVE DEFENSE

Plaintiffs are not contractually entitled to accelerated rent.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and
adequate notice of any claimed breach.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages

-8-
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against Defendants.

FOURTEENTH AFFIRMATIVE DEFENSE

It has been necessary for Defendants to employ the services of an attorney to defend this
action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together
with their costs expended in this action.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs” Complaint fails to allege facts, or a cause of action, sufficient to support a
claim for attorney’s fees, costs, or interest.

PRAYER FOR RELIEF

WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST
hereby pray for judgment against Plaintiffs as follows:

1. That Plaintiffs take nothing by way of their Complaint and that the same be
dismissed with prejudice.

2. For costs of suit and reasonable attorneys’ fees; and

3. For such other and further relief as the Court deems just and proper in the
circumstances.

COUNTERCLAIM

Counterclaimants Berry-Hinckley Industries and Jerry Herbst, by and through their

counsel of record, Gordon Silver, allege as follows:

PARTIES
1. Berry-Hinckley Industries (“BHI”) is a Nevada corporation.
2. Jerry Herbst (“Herbst,” and collectively with BHI, “Counterclaimants”) is an

individual and a resident of the State of Nevada.

3. Counter-defendant Larry J. Willard (“Willard”) is, on information and belief, a
resident of California, and at all relevant times herein was trustee of the Larry James Willard
Trust Fund (the “Willard Trust”).

4. Counter-defendant Overland Development Corporation, Inc., dba LIJW

Enterprises, Inc. (“Overland”), is, on information and belief, a California corporation.

-9-
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5. On information and belief, Willard is the president of Overland. Willard, the
Willard Trust, and Overland are collectively referred to hereinafter as “Counter-defendants.”

GENERAL ALLEGATIONS

6. On May 1, 2013, BHI entered into an Operation and Management Agreement (the
“Operation Agreement”) with Counter-defendants related to the real property located at 7695 S.
Virginia Street in Reno, Nevada, which BHI had occupied pursuant to a Lease Agreement by and
between BHI and Counter-defendants (the “Willard Lease™). A true and correct copy of the
Operation Agreement is attached hereto as Exhibit 1.

7. Pertinent to this Counterclaim, Section 4 of the Operation Agreement provided
the following with respect to compensation to BHI, who is defined in the Operation Agreement

as the “Operator™:

In consideration of Operator performing the Services and other mutual covenants
set forth herein, Owner shall pay to Operator the sum of Ten Thousand and
No/100ths Dollars ($10,000.00) per month (the “Fee”), and Owner then shall be
entitled to all Net Profits (below defined) generated at the Location during each
month of the term of this Agreement. The Fee and Net Profits payment shall be
payable as set forth below.

Operator shall have fifty (50) days from the end of each month to tender the Net
Profits to Owner and provide Owner with an accounting of the subject month’s
Net Profits. Based thereon, commencing on July 20, 2013, and continuing no later
than the twentieth (20™) day of each month thereafter as necessary depending on
the length of the term of this Agreement, Operator shall tender to Owner the
subject month’s Net Profits attributable to the Location, minus the Fee, which
such Fee shall be retained by Operator. In the event that the Net Profits for any
given month are negative or otherwise not sufficient to pay the Fee, Owner shall
not be entitled to any payment and shall instead pay to Operator the amount of the
negative Net Profits (if applicable) plus the balance of the Fee within three (3)
days of receipt of written demand therefore. As used herein, the term Net Profits
shall mean the gross receipts collected by Operator in operating the Location in
any given month, minus any and all expenses incurred by Operator in operating
the Location during such month including, but not limited to, the cost of all
insurance required to be carried by Operator as well as the actual cost to Operator
of all inventory sold during such month (regardless of whether Operator
purchased such inventory during the subject month, or any previous month). Each
payment of Net Profits to Owner hereunder (or alternatively, demand by Operator
for payment of the Fee and/or negative Net Profits) shall be accompanied by
documentation, certified by an officer of Operator to be accurate, supporting
Operator’s calculation of Net Profits for the subject month.

-10-
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8. Section 5 of the Operation Agreement also provided that BHI had no obligation to

make the rent payments set forth in the Willard Lease. Specifically:

During the term of this Agreement, Operator shall have no obligation to make the
rent payments set forth in the Lease. Owner hereby acknowledges and agrees that
the continuous operation of the Location by Operator and the payment of the Net
Profits to Owner (if any) constitutes sufficient consideration of Operator’s
occupation of the Location and shall be in lieu of any obligation to pay rent under
the Lease during the term of this Agreement.

9. Further, Section 9 of the Operation Agreement provides that Counter-defendants

must indemnify BHI as follows:

Owner shall indemnify and defend Operator, and its officers, directors, owners,
employees, affiliates and agents against, and hold them harmless from, any and all
costs, expenses, claims, suits, liabilities, loss and damages, including attorneys’
fees arising out of or relating to this Agreement and/or the services provided by
Operator under this Agreement, excepting therefrom costs, expenses, claims,
suits, liabilities, loss and damages arising as a result of Operator’s gross
negligence. The indemnification obligations set forth herein shall survive the
expiration or earlier termination of this Agreement.

10. BHI incurred a negative Net Profit during the term of the Operation Agreement,
which was also insufficient to pay the Fee contemplated in Section 4 of the Operation
Agreement.

11. However, Counter-defendants have failed to pay to BHI the amount of negative
Net Profits plus the balance of the Fee as was required by Section 4 of the Operation Agreement.

12. Further, Counter-defendants have brought suit against BHI, seeking, inter alia,
rental payments under the Willard Lease that Counter-defendants claim were incurred during the
term of the Operation Agreement.

13.  Counter-defendants have also brought suit against Herbst, claiming, inter alia,
that Herbst is liable for rental payments under the Willard Lease that Counter-defendants claim
were incurred during the term of the Operation Agreement by virtue of a guaranty between
Herbst and Counter-defendants (the “Willard Guaranty”).

FIRST CLAIM FOR RELIEF
(BREACH OF CONTRACT)

14, Counterclaimants incorporate by reference all allegations previously stated in this

-11-
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Counterclaim as though set forth fully herein.

15.  The Operation Agreement constitutes a binding legal contract.

16. BHI performed under the terms of the Operation Agreement.

17. Counter-defendants’ failure to pay to BHI the amount of negative Net Profits plus
the balance of the Fee as was required by Section 4 of the Operation Agreement constitutes a
breach of the Operation Agreement.

18.  As a result of Counter-defendants’ breach of the Operation Agreement, BHI has
suffered damages in excess of $10,000, plus interest, attorneys’ fees, and COsts.

SECOND CLAIM FOR RELIEF
(DECLARATORY RELIEF)

19.  Counterclaimants incorporate by reference all allegations previously stated in this
Counterclaim as though set forth fully herein.

20.  Pursuant to NRS 30.040(1) and NRS 30.050, any person interested under a
written contract, or whose rights, status, or other legal relations are affected by a contract, may
have determined any question of construction or validity arising under the contract and obtain a
declaration of rights, status, or other legal relations thereunder, regardless of whether or not a
breach has occurred.

21. Here, a controversy exists because Counter-defendants have brought suit against
BHI seeking, inter alia, rental payments under the Willard Lease that Counter-defendants claim
were incurred during the term of the Operation Agreement.

22.  Similarly, Counter-defendants have brought suit against Herbst, claiming, inter
alia, that Herbst is liable for rental payments under the Willard Lease that Counter-defendants
claim were incurred during the term of the Operation Agreement by virtue of the Willard
Guaranty.

23.  While BHI and Herbst deny any liability under the Willard Lease and Willard
Guaranty, BHI and Herbst request a declaration that BHI and Herbst are not responsible for any
of the rental payments that Counter-defendants claim were incurred during the term of the

Operation Agreement, as Section 5 of the Operation Agreement expressly provides that “[d]uring

-12-
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the term of this Agreement, Operator shall have no obligation to make the rent payments set
forth in the Lease.”

PRAYER FOR RELIEF

WHEREFORE, Counterclaimants pray for relief as follows against Counter-defendants:

1. Judgment for damages in excess of $10,000 in favor of BHI and against Counter-
defendants.
2. A judicial declaration that BHI and Herbst are not responsible for any of the rental

payments that Counter-defendants claim were incurred during the term of the Operation

Agreement.
3. For all attorneys’ fees, costs, and interest according to law; and
4. For such other and further relief as this Court deems just and proper.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED this 21* day of April, 2015.
GORDON SILVER

By: /s/ Brian R. Irvine
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525
100 West Liberty Street, Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants,
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE

| certify that | am an employee of GORDON SILVER, and that on this date, pursuant to

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS> ANSWER

TO PLAINTIFFS’ AMENDED COMPLAINT AND COUNTERCLAIM on the parties as

set forth below:

XXX

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, Reno, Nevada, postage prepaid, following

ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)

Electronic Notification

addressed as follows:

David C. O’Mara

THE O’MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501

DATED this 21* day of April, 2015.

/s/ Stephanie J. Glantz
An Employee of GORDON SILVER

-14-

A.App.273




10



Gordon Silver
Attorneys At Law
Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555
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FILE Dpp

Electronically
2015-04-23 11:25:36 AM
Jacqueline Bryant
1650 Clerk of the Court

GORDON SILVER Transaction # 4920285 : ylloy
JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

KATHLEEN M. BRADY

Nevada Bar No. 11525

100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation; CASE NO.: CV14-01712
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the DEPT.NO.: 6
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

ERRATA
Plaintiff,

VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation;and JERRY HERBST, an
individual;

Counterclaimants,
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VS.

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
and OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

On the 21* day of April, 2015, Defendants/ Counterclaimants Berry-Hinckley Industries
and Jerry Herbst filed their Amended Answer to Plaintiffs’ Amended Complaint and
Counterclaim (“Amended Answer”). The exhibit to the Amended Answer was inadvertently
omitted. Defendants’ Amended Answer is attached in its entirety, including the exhibit, hereto as

Exhibit 1.
AFFIRMATION

Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 23" day of April, 2015.
GORDON SILVER

By: /s/ Brian R. Irvine
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525
100 West Liberty Street, Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants,
Berry Hinckley Industries, and
Jerry Herbst

20f4
103565-002.0001/7719520

A.App.275



mailto:jdesmond@gordonsilver.com
mailto:birvine@gordonsilver.com
mailto:kbrady@gordonsilver.com

Gordon Silver
Attorneys At Law
Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

© 00 ~N oo o B~ W N

T N N N N N T N T N N T N e N N N i o i =
N~ o O @O N kP O © 00 N o 0o~ W N Bk o

NN

A.App.276

CERTIFICATE OF SERVICE

| certify that | am an employee of GORDON SILVER, and that on this date, pursuant to
NRCP 5(b), I am serving a true and correct copy of the attached ERRATA on the parties as set

forth below:
XXX Placing an original or true copy thereof in a sealed envelope placed for collection

and mailing in the United States Mail, Reno, Nevada, postage prepaid, following
ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)

Electronic Notification

addressed as follows:

David C. O’Mara

THE O’MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501

DATED this 23" day of April, 2015.

/s/ Stephanie J. Glantz
An Employee of GORDON SILVER
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Gordon Silver
Attorneys At Law
Ninth Floor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169
(702) 796-5555

A.App.277

EXHIBIT TABLE
Exhibit Description Pages’
1 Defendants’ Amended Answer to Plaintiffs’ Amended 20

Complaint and Counterclaim

! Exhibit page counts are exclusive of exhibit slip sheets.

103565-002.0001/7719520
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GORDON SILVER

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525

100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, CASE NO.: CV14-01712
VS.

DEPT.NO.: 6
BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; JERRY HERBST, an
individual; and JH, INC., a Nevada
corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation;and JERRY HERBST, an
individual;

Counterclaimants
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VS.

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
and OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants

DEFENDANTS’ AMENDED ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT
AND COUNTERCLAIM

DEFENDANTS BERRY HINCKLEY INDUSTRIES and JERRY HERBST
(collectively, “Defendants”), by and through their attorneys of record, GORDON SILVER,

answer Plaintiffs’ Amended Complaint as follows:

JURISDICTION
1. Defendants admit the allegations contained in Paragraph 1 of Plaintiffs’
Complaint.
2. To the extent Plaintiffs purport to quote or paraphrase from a document, the

document speaks for itself. Defendants deny any statements inconsistent with the document.
Defendants admit the remaining allegations contained in Paragraph 2 of Plaintiffs’ Complaint.

PARTIES
3. Defendants are without knowledge or information sufficient to form a belief as to

the truthfulness of the allegations contained in Paragraph 3 of Plaintiffs’ Complaint, and thus
deny the same.

4. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 4 of Plaintiffs’ Complaint, and thus
deny the same.

5. Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the allegations contained in Paragraph 5 of Plaintiffs’ Complaint, and thus
deny the same.

6. Defendants admit the allegations contained in Paragraph 6 of Plaintiffs’

Complaint.

A.App.280
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7. Defendants admit the allegations contained in Paragraph 7 of Plaintiffs’
Complaint.

FIRST CAUSE OF ACTION
(Breach of Lease Agreement)

8. Paragraphs 1 through 7 above are hereby incorporated by reference as if fully set
forth at this point.

9. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 9 of Plaintiffs’ Complaint,
and thus deny the same.

10.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 10 of the Complaint.

11.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 11 of Plaintiffs” Complaint,
and thus deny the same.

12. Defendants deny the allegations contained in Paragraph 12 of the Complaint.

13.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 13 of Plaintiffs’ Complaint,
and thus deny the same.

14. Defendants deny the allegations contained in Paragraph 14 of the Complaint.

15. Defendants deny the allegations contained in Paragraph 15 of the Complaint.

16. Defendants deny the allegations contained in Paragraph 16 of the Complaint.

-3-
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17. Defendants deny the allegations contained in Paragraph 17 of the Complaint.
18. Defendants deny the allegations contained in Paragraph 18 of the Complaint.

SECOND CAUSE OF ACTION
(Breach of Personal Guaranty)

19.  Paragraphs 1 through 18 above are hereby incorporated by reference as if fully set
forth at this point.

20. Defendants deny the allegations contained in Paragraph 20 of the Complaint.

21.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 21 of the Complaint.

22.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 22 of the Complaint.

23. Defendants deny the allegations contained in Paragraph 23 of the Complaint.

24, Defendants deny the allegations contained in Paragraph 24 of the Complaint.

25. Defendants deny the allegations contained in Paragraph 25 of the Complaint.

26. Defendants deny the allegations contained in Paragraph 26 of the Complaint.

THIRD CAUSE OF ACTION
(Breach of Lease Agreement)

27.  Paragraphs 1 through 26 above are hereby incorporated by reference as if fully set
forth at this point.

28.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 28 of Plaintiffs’ Complaint,
and thus deny the same.

29.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to

-4-
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the truthfulness of the remaining allegations contained in Paragraph 29 of Plaintiffs’ Complaint,
and thus deny the same.

30.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 30 of Plaintiffs’ Complaint,
and thus deny the same.

31.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 31 of Plaintiffs” Complaint,
and thus deny the same.

32.  Defendants deny the allegations contained in Paragraph 32 of the Complaint.

33.  Defendants deny the allegations contained in Paragraph 33 of the Complaint.

34.  Defendants deny the allegations contained in Paragraph 34 of the Complaint.

35.  Defendants deny the allegations contained in Paragraph 35 of the Complaint.

36.  Defendants deny the allegations contained in Paragraph 36 of the Complaint.

37.  Defendants deny the allegations contained in Paragraph 37 of the Complaint.

38.  Defendants deny the allegations contained in Paragraph 38 of the Complaint.

39.  Defendants deny the allegations contained in Paragraph 39 of the Complaint.

40.  Defendants deny the allegations contained in Paragraph 40 of the Complaint.

41. Defendants deny the allegations contained in Paragraph 41 of the Complaint.

42.  Defendants deny the allegations contained in Paragraph 42 of the Complaint.

FOURTH CAUSE OF ACTION
(Breach of Personal Guaranty)

43.  Paragraphs 1 through 42 above are hereby incorporated by reference as if fully set
forth at this point.

44, Defendants deny the allegations contained in Paragraph 44 of the Complaint.
-5-
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45.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 45 of the Complaint.

46.  To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document and
deny any remaining allegations contained in Paragraph 46 of the Complaint.

47. Defendants deny the allegations contained in Paragraph 47 of the Complaint.

48.  Defendants deny the allegations contained in Paragraph 48 of the Complaint.

49, Defendants deny the allegations contained in Paragraph 49 of the Complaint.

50.  Defendants deny the allegations contained in Paragraph 50 of the Complaint.

51.  Defendants deny the allegations contained in Paragraph 51 of the Complaint.

52.  Defendants deny the allegations contained in Paragraph 52 of the Complaint.

53.  Defendants deny the allegations contained in Paragraph 53 of the Complaint.

54.  Defendants deny the allegations contained in Paragraph 54 of the Complaint.

55.  Defendants deny the allegations contained in Paragraph 55 of the Complaint.

56.  Defendants deny the allegations contained in Paragraph 56 of the Complaint.

FIFTH CAUSE OF ACTION
(Attachment)

57.  Paragraphs 1 through 56 above are hereby incorporated by reference as if fully set
forth at this point.

58.  Defendants deny the allegations contained in Paragraph 58 of the Complaint.

59. Defendants deny the allegations contained in Paragraph 59 of the Complaint.

60. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.
Additionally, Defendants are without knowledge or information sufficient to form a belief as to
the truthfulness of the remaining allegations contained in Paragraph 60 of Plaintiffs’ Complaint,

and thus deny the same.
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61. To the extent Plaintiffs purport to quote or paraphrase from a document, the
document speaks for itself. Defendants deny any statements inconsistent with the document.

62.  Defendants deny the allegations contained in Paragraph 62 of the Complaint.

63.  Defendants deny the allegations contained in Paragraph 63 of the Complaint.

64.  Defendants deny the allegations contained in Paragraph 64 of the Complaint.

EIGHTH CAUSE OF ACTION
(Temporary Restraining Order)

65.  Paragraphs 1 through 64 above are hereby incorporated by reference as if fully set
forth at this point.
66.  Defendants deny the allegations contained in Paragraph 66 of the Complaint.
67.  Defendants deny the allegations contained in Paragraph 67 of the Complaint.
68.  Defendants deny the allegations contained in Paragraph 68 of the Complaint.
69.  Defendants deny the allegations contained in Paragraph 69 of the Complaint.
AFFIRMATIVE DEFENSES

In accordance with Nevada Rule of Civil Procedure 11, all possible affirmative defenses
may or may not have been asserted herein insofar as sufficient facts were not available to
Defendants after reasonable inquiry upon the filing of this pleading and therefore Defendants
assert the following defenses based in fact or upon reasonable belief and hereby reserve the right
to amend this Answer to allege appropriate or additional defenses, if subsequent investigation or
discovery so warrants:

FIRST AFFIRMATIVE DEFENSE

Defendants hereby incorporate by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendants reserve the
right to seek leave of the court to amend this Answer to specifically assert any such defense.
Such defenses are herein incorporated by reference for the specific purpose of not waiving any
such defense.

SECOND AFFIRMATIVE DEFENSE

-7-
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The Complaint fails to state a claim upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are contrary to the terms of the agreement(s) between the parties.

FOURTH AFFIRMATIVE DEFENSE

Defendants are excused from performance.

FIFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, by the doctrine of laches, waiver,
equitable estoppel, and ratification.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because Plaintiff failed to adequately
mitigate any injuries and damages that it allegedly suffered.

SEVENTH AFFIRMATIVE DEFENSE

Defendants are entitled to set-off, should any damages be awarded against them.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs may not recover on the claims pled in the Complaint because the damages
sought are too speculative and remote.

NINTH AFFIRMATIVE DEFENSE

Plaintiff has contractually waived the right to seek consequential, special, and indirect
damages.

TENTH AFFIRMATIVE DEFENSE

Plaintiffs are not contractually entitled to accelerated rent.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the applicable statutes of limitation.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, for failure to provide reasonable and
adequate notice of any claimed breach.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state sufficient facts or claims to support punitive damages

-8-

A.App.286




© 00 ~N oo o B~ O w N

S N N N S N N N N i i = T e O i o =
©® ~N o O B~ W N kP O © 00 N o O~ W N Bk O

A.App.287

against Defendants.

FOURTEENTH AFFIRMATIVE DEFENSE

It has been necessary for Defendants to employ the services of an attorney to defend this
action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together
with their costs expended in this action.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs” Complaint fails to allege facts, or a cause of action, sufficient to support a
claim for attorney’s fees, costs, or interest.

PRAYER FOR RELIEF

WHEREFORE, Defendants BERRY HINCKLEY INDUSTRIES and JERRY HERBST
hereby pray for judgment against Plaintiffs as follows:

1. That Plaintiffs take nothing by way of their Complaint and that the same be
dismissed with prejudice.

2. For costs of suit and reasonable attorneys’ fees; and

3. For such other and further relief as the Court deems just and proper in the
circumstances.

COUNTERCLAIM

Counterclaimants Berry-Hinckley Industries and Jerry Herbst, by and through their

counsel of record, Gordon Silver, allege as follows:

PARTIES
1. Berry-Hinckley Industries (“BHI”) is a Nevada corporation.
2. Jerry Herbst (“Herbst,” and collectively with BHI, “Counterclaimants”) is an

individual and a resident of the State of Nevada.

3. Counter-defendant Larry J. Willard (“Willard”) is, on information and belief, a
resident of California, and at all relevant times herein was trustee of the Larry James Willard
Trust Fund (the “Willard Trust”).

4. Counter-defendant Overland Development Corporation, Inc., dba LIJW

Enterprises, Inc. (“Overland”), is, on information and belief, a California corporation.
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5. On information and belief, Willard is the president of Overland. Willard, the
Willard Trust, and Overland are collectively referred to hereinafter as “Counter-defendants.”

GENERAL ALLEGATIONS

6. On May 1, 2013, BHI entered into an Operation and Management Agreement (the
“Operation Agreement”) with Counter-defendants related to the real property located at 7695 S.
Virginia Street in Reno, Nevada, which BHI had occupied pursuant to a Lease Agreement by and
between BHI and Counter-defendants (the “Willard Lease™). A true and correct copy of the
Operation Agreement is attached hereto as Exhibit 1.

7. Pertinent to this Counterclaim, Section 4 of the Operation Agreement provided
the following with respect to compensation to BHI, who is defined in the Operation Agreement

as the “Operator™:

In consideration of Operator performing the Services and other mutual covenants
set forth herein, Owner shall pay to Operator the sum of Ten Thousand and
No/100ths Dollars ($10,000.00) per month (the “Fee”), and Owner then shall be
entitled to all Net Profits (below defined) generated at the Location during each
month of the term of this Agreement. The Fee and Net Profits payment shall be
payable as set forth below.

Operator shall have fifty (50) days from the end of each month to tender the Net
Profits to Owner and provide Owner with an accounting of the subject month’s
Net Profits. Based thereon, commencing on July 20, 2013, and continuing no later
than the twentieth (20™) day of each month thereafter as necessary depending on
the length of the term of this Agreement, Operator shall tender to Owner the
subject month’s Net Profits attributable to the Location, minus the Fee, which
such Fee shall be retained by Operator. In the event that the Net Profits for any
given month are negative or otherwise not sufficient to pay the Fee, Owner shall
not be entitled to any payment and shall instead pay to Operator the amount of the
negative Net Profits (if applicable) plus the balance of the Fee within three (3)
days of receipt of written demand therefore. As used herein, the term Net Profits
shall mean the gross receipts collected by Operator in operating the Location in
any given month, minus any and all expenses incurred by Operator in operating
the Location during such month including, but not limited to, the cost of all
insurance required to be carried by Operator as well as the actual cost to Operator
of all inventory sold during such month (regardless of whether Operator
purchased such inventory during the subject month, or any previous month). Each
payment of Net Profits to Owner hereunder (or alternatively, demand by Operator
for payment of the Fee and/or negative Net Profits) shall be accompanied by
documentation, certified by an officer of Operator to be accurate, supporting
Operator’s calculation of Net Profits for the subject month.
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8. Section 5 of the Operation Agreement also provided that BHI had no obligation to

make the rent payments set forth in the Willard Lease. Specifically:

During the term of this Agreement, Operator shall have no obligation to make the
rent payments set forth in the Lease. Owner hereby acknowledges and agrees that
the continuous operation of the Location by Operator and the payment of the Net
Profits to Owner (if any) constitutes sufficient consideration of Operator’s
occupation of the Location and shall be in lieu of any obligation to pay rent under
the Lease during the term of this Agreement.

9. Further, Section 9 of the Operation Agreement provides that Counter-defendants

must indemnify BHI as follows:

Owner shall indemnify and defend Operator, and its officers, directors, owners,
employees, affiliates and agents against, and hold them harmless from, any and all
costs, expenses, claims, suits, liabilities, loss and damages, including attorneys’
fees arising out of or relating to this Agreement and/or the services provided by
Operator under this Agreement, excepting therefrom costs, expenses, claims,
suits, liabilities, loss and damages arising as a result of Operator’s gross
negligence. The indemnification obligations set forth herein shall survive the
expiration or earlier termination of this Agreement.

10. BHI incurred a negative Net Profit during the term of the Operation Agreement,
which was also insufficient to pay the Fee contemplated in Section 4 of the Operation
Agreement.

11. However, Counter-defendants have failed to pay to BHI the amount of negative
Net Profits plus the balance of the Fee as was required by Section 4 of the Operation Agreement.

12. Further, Counter-defendants have brought suit against BHI, seeking, inter alia,
rental payments under the Willard Lease that Counter-defendants claim were incurred during the
term of the Operation Agreement.

13.  Counter-defendants have also brought suit against Herbst, claiming, inter alia,
that Herbst is liable for rental payments under the Willard Lease that Counter-defendants claim
were incurred during the term of the Operation Agreement by virtue of a guaranty between
Herbst and Counter-defendants (the “Willard Guaranty”).

FIRST CLAIM FOR RELIEF
(BREACH OF CONTRACT)

14, Counterclaimants incorporate by reference all allegations previously stated in this
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Counterclaim as though set forth fully herein.

15.  The Operation Agreement constitutes a binding legal contract.

16. BHI performed under the terms of the Operation Agreement.

17. Counter-defendants’ failure to pay to BHI the amount of negative Net Profits plus
the balance of the Fee as was required by Section 4 of the Operation Agreement constitutes a
breach of the Operation Agreement.

18.  As a result of Counter-defendants’ breach of the Operation Agreement, BHI has
suffered damages in excess of $10,000, plus interest, attorneys’ fees, and COsts.

SECOND CLAIM FOR RELIEF
(DECLARATORY RELIEF)

19.  Counterclaimants incorporate by reference all allegations previously stated in this
Counterclaim as though set forth fully herein.

20.  Pursuant to NRS 30.040(1) and NRS 30.050, any person interested under a
written contract, or whose rights, status, or other legal relations are affected by a contract, may
have determined any question of construction or validity arising under the contract and obtain a
declaration of rights, status, or other legal relations thereunder, regardless of whether or not a
breach has occurred.

21. Here, a controversy exists because Counter-defendants have brought suit against
BHI seeking, inter alia, rental payments under the Willard Lease that Counter-defendants claim
were incurred during the term of the Operation Agreement.

22.  Similarly, Counter-defendants have brought suit against Herbst, claiming, inter
alia, that Herbst is liable for rental payments under the Willard Lease that Counter-defendants
claim were incurred during the term of the Operation Agreement by virtue of the Willard
Guaranty.

23.  While BHI and Herbst deny any liability under the Willard Lease and Willard
Guaranty, BHI and Herbst request a declaration that BHI and Herbst are not responsible for any
of the rental payments that Counter-defendants claim were incurred during the term of the

Operation Agreement, as Section 5 of the Operation Agreement expressly provides that “[d]uring
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the term of this Agreement, Operator shall have no obligation to make the rent payments set
forth in the Lease.”

PRAYER FOR RELIEF

WHEREFORE, Counterclaimants pray for relief as follows against Counter-defendants:

1. Judgment for damages in excess of $10,000 in favor of BHI and against Counter-
defendants.
2. A judicial declaration that BHI and Herbst are not responsible for any of the rental

payments that Counter-defendants claim were incurred during the term of the Operation

Agreement.
3. For all attorneys’ fees, costs, and interest according to law; and
4. For such other and further relief as this Court deems just and proper.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED this 21* day of April, 2015.
GORDON SILVER

By: /s/ Brian R. Irvine
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
KATHLEEN M. BRADY
Nevada Bar No. 11525
100 West Liberty Street, Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: jdesmond@gordonsilver.com
Email: birvine@gordonsilver.com
Email: kbrady@gordonsilver.com

Attorneys for Defendants,
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE

| certify that | am an employee of GORDON SILVER, and that on this date, pursuant to

NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS> ANSWER

TO PLAINTIFFS’ AMENDED COMPLAINT AND COUNTERCLAIM on the parties as

set forth below:

XXX

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, Reno, Nevada, postage prepaid, following

ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)

Electronic Notification

addressed as follows:

David C. O’Mara

THE O’MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501

DATED this 21* day of April, 2015.

/s/ Stephanie J. Glantz
An Employee of GORDON SILVER
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Pages’

1

Operation Agreement

! Exhibit page counts are exclusive of exhibit slip sheets.
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OPERATION AND MANAGEMENT AGREEMENT

THIS OPERATION AND MANAGEMENT AGREEMENT (the “Agreement”), dated
the Ist day of May, 2013 (the “Effective Date”), is made and entered into by and between
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation (the “Operator™), and OVERLAND
DEVELOPMENT CORPORATION INC., D/B/A LJW ENTERPRISES, INC., and
Loty letidpHRzs  AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED
NOVEMBER (4, 1987 (collectively, the “Owner”) as follows:

RECITALS

A. Owner is the owner of that certain gas station and convenience store located at 7695 §.
Virginia Sireet, Reno, Nevada (the “Location™),

B, Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement
dated November 18, 2005, which encumbers the Location (as amended, the “Lease™).

C. Operator has informed Owner that Operator intends to vacate and cease operations at the
Location no later than: April 30, 2013, Owner has requested that Operator remain in possession
and continue to operate the Location uatil such time as Owner is able to find a replacement
tenant for the Location,

D. Operator has agreed lo remain in possession and continue operating the Location upon
the terms and conditions as set forth in this Agreement.

NOW THEREFORE, in consideration of the mutual promises and undertakings
contained in this Agreement, the Owner and Operator agree as follows:

1.  TERM/TERMINATION.

This Agreement shall be on a month to month basis commencing on the Effective Date.
Either party hereto may terminate this Agreement at any time upon seven (7) days advance
written notice to the other party, This Agreement shall automatically terminate on the last day of
each month in which this Agreement is in effect if both parties do not agree, in writing, to renew
this Agreement for an additional one (1) month period prior to the last day of the then current
month,

2. GENERAL SCOPE OF SERVICES,
Owner hereby hires Operator as an independent contractor and Operator hereby accepts
such engagement to provide for the Location such personnel as shall be required to operate and

manage the Location as well as such other duties and responsibilities as are necessary to operate
the Location (collectively, the “Services™).

105000-001 /76711095 _2.doc
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3 RELATIONSHIP OF PARTIES.

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise
any control over, or to direct in any respect Operator’s performance of the Services; the entire
control and direction of the Services shall be and remain in Operator, subject only to Operator’s
performance of the obligations of this Agreement in compliance with all laws and regulations
governing the operation of the Lecation and the Services provided at the Location. It is
expressly understood and agreed that it is not the purpose or intention of this Agteement to create
between the parties hereto, nor shall the same be construed as creafing, nor shall Owner or
Operator ever assert that this Agreement creates or created the relation of employer and
employee, co-employer or joint employer, any type of parinership relationship, a franchise
relationship under the Federal Petroleum Marketing Practices Act or any state franchise laws, or
any joint venture, Neither Operator nor any person performing any duties or engaged in any
work pursuant to this Agreement for or on behalf of Operator is authorized to impose on Owner
any obligations or liability whatscever except as expressly provided herein.

4. COMPENSATION TO OPERATOR.

In consideration of Qperator performing the Services and the other mutual covenants set
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/100ths Dollars
($10,000.00) per month (the “Fee™), and Owner then shall be entitied to all Net Profits (below
defined) generated at the Location during each month of the term of this Agreement, The Fee
and Net Profits payment shal! be payable as set forth below.

Operator shall have fifty (50) days from the end of each month to tender the Net Profits
to Owner and provide Owner with an accounting of the subject month’s Net Profits. Based
thereon, commencing on July 20, 2013, and continuing no later than the twenticth (20"} day of
each month thereafter as necessary depending on the length of the term of this Agreement,
Operator shall tender to Owner the subject month’s Net Profits attributable to the Laocation,
minus the Fee, which such Fee shall be retained by Operatot. In the event that the Net Profits for
any given month are negative or otherwise not sufficient to pay the Fee, Owner shall not be
entitled {o any payment and shall instead pay to Operator the amount of the negative Net Profits
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demand
therefore. As used herein, the term Net Profits shall mean the gross receipts coilected by
Operator in operating the Location in any given month, minus any and all expenses incurred by
Operator in operating the Location during such month including, but not limited to, the cost of all
insurance required to be carried by Operator as well as the actual cost to Operator of all
inventory sold during such month (regardless of whether Operator purchased such inventory
during the subject month, or any previous month). Each payment of Net Profits to Owner
hereunder (or alternatively, demand by Operator for payment of the Fee and/or negative Net
Profitsy shall be accompanied by documentation, certified by an officer of Operator to be
accurate, supporting Operator's calculation of Net Profits for the subject month.
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3, RENT.

During the term of this Agreement, Operator shall have no obligation to make the rent
payments set forth in the Lease, Owner hereby acknowledges and aprees that the continuous
operation of the Location by Operator and the payment of the Net Profits to Owner (if any)
constitutes sufficient consideration for Operator’s occupation of the Location and shall be in lieu
of any obligation to pay rent under the Lease during the term of this Agreement.

6. - OPERATOR’S EMPLOYEES.

Operator shall select and maintain the staff of employees for the Location as Operator
deems necessary for its performance of the Services hereunder. All personnel furnished by
Operator for its performance of the Services hereunder shall be the employees of Operator, and
Operator shall have the right, in its sole and absolute discretion, to select, hire, pay, supervise,
discipline and discharge such employees. Operator shall be responsible for payment and
supervision of personnel at the Location,

7. INSURANCE.

Operator shall at all times during the term of this Agreement maintain insurance in the
types and amounis as is required by the Lease.

8. DEFAULT -- REMEDIES.

In the event cither Owner or Operator defaults in the performance of any covenant or
condition of this Agreement and, as to any such default, fails to remedy the same or fails to
implement a cotrective action plan acceptable to the non-defaulting Party within three (3) days
after the complaining Party gives notice thereof to the other, then the non-defaniting party may,
at its option and upon written notice to the other, terminate this Agreement without prejudice to
any other rights or remedies such party may have here or by law. Either party’s right to require
strict performance of the other’s obligations under this Agreement shall not be affected by any
previous wativer, forbearance, course of dealing, or trade custom or usage.

9. INDEMNIFICATION.

Owner shall indemnify and defend Operator, and ifs officers, directors, owners,
employees, affiliates and agents against, and hold them harmless from, any and all costs,
expenses, claims, suits, lisbilities, loss and damages, including attorneys’ fees arising out of or
relating to this Agreement and/or the services provided by Operator under this Agreement,
excepting therefrom costs, expenses, claims, suits, liabilities, loss and damages arising as a result
of Operator’s gross negligence. The indemnification obligations set forth herein shall survive the
expiration or earlier termination of this Agreement.
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10.  CONFLICTING PROVISIONS.

Except as otherwise expressly provided herein, Operator’s use and occupancy of the
Location shall be on the terms and provisions as set forth in the Lease. In the event of a conflict
between the terms and provisions set forth in the Lease and the terms and provisions set forth in
this Agreement, the terms and provisions of this Agreement shall control.

IN WITNESS WHEREOF, Owner and Operator have executed this Agreement as of the
Effective Date.

“OPERATOR” “OWNER”
BERRY-HINCKLEY INDUSTRIES, OVERLAND DEVELOPMENT
a Nevada corporation CORPORATION INC,, D/B/A LIW
ENTERPRISES, INC,, a
SR FELR Y corporation
By:

=

Name: CIZV»% WM o T ‘CA»J%A/
1 / ./ -
Title: l[fi Q;,C A/m/ﬂ, Name: £27E2Y Copt fd &7

Title: ~ 5w &

Trustee, THE WILLARD FAMILY TRUST
DATED NOVEMBER 14, 1987
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THE O°’MARA LAW FIRM, P.C.

WILLIAM M. O°’MARA, State Bar No. 00837
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311 E. Liberty Street
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Telephone (775) 323-1321
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Attorneys for Plaintiffs
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually andas ) Case No. CV14-01712

trustee of the Larry James Willard Trust Fund; )

OVERLAND DEVELOPMENT ) Dept. No. 6

CORPORATION, a California corporation; )

EDWARD C. WOOLEY AND JUDITH A. ) PLAINTIFFS LARRY J. WILLARD AND
WOOLEY, individually and as trustees of the ) OVERLAND DEVELOPMENT

Edward C. Wooley and Judith A. Wooley ) CORPORATION’S ANSWER TO

Intervivos Revocable Trust 2000, ) DEFENDANTS’ COUNTERCLAIM
)
Plaintiffs, )
Vs, )
)
BERRY-HINCKLEY INDUSTRIES, a )
Nevada corporation; JERRY HERBST, an )
individual; and JH, INC., a Nevada )
corporation, )
)
Defendants. )
)
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Plaintiffs and Counter-Defendants LARRY J. WILLARD (*Willard™), individually and
as trustee of the Larry James Willard Trust Fund (“the Willard Trust”), and OVERLAND
DEVELOPMENT CORPORATION (“Overland”) (collectively, “Counter-Defendants™), by
and through undersigned attorneys, hereby answer the allegations in the Counterclaim of
Defendants BERRY-HINCKLEY INDUSTRIES (“BHI”) and JERRY HERBST (“Herbst”)
(collectively, “Defendants”) as follows:

1. The allegations contained in Paragraph 1 are ADMITTED.

The allegations contained in Paragraph 2 are ADMITTED.
The allegations contained in Paragraph 3 are ADMITTED.
The allegations contained in Paragraph 4 are ADMITTED.
The allegations contained in Paragraph 5 are ADMITTED.
The allegations contained in Paragraph 6 are ADMITTED.
The allegations contained in Paragraph 7 are ADMITTED.
The allegations contained in Paragraph 8 are ADMITTED.

R A o

The allegations contained in Paragraph 9 are ADMITTED.

10.  Counter-Defendants do not have sufficient knowledge or information upon
which to base a belief as to the truth of the allegations contained in Paragraph 10, and therefore
DENY each and every allegation contained therein.

11.  The allegations contained in Paragraph 11 are DENIED.

12.  The allegations contained in Paragraph 12 are ADMITTED.

13. The allegations contained in Paragraph 13 are ADMITTED.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

14.  Paragraph 14 incorporates by reference prior paragraphs, and therefore requires
no response. Counter-Defendants incorporate by reference the answers to Paragraphs 1
through 13 above as though set forth fully herein.

15. The allegations contained in Paragraph 15 are DENIED.

16.  The allegations contained in Paragraph 16 are DENIED.

17.  The allegations contained in Paragraph 17 arc DENIED.

A.App.300
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18.  The allegations contained in Paragraph 18 are DENIED. By way of further
answer, Counter-Defendants DENY that they breached the “Operation Agreement,” DENY that
BHI suffered damages in any amount, and DENY that Defendants would be entitled 1o
attorneys’ fees even if the allegations in the Counter-Claim were true, which they are not.

SECOND CLAIM FOR RELIEFE
(Declaratory Relief)

19.  Paragraph 19 incorporates by reference all allegations previously stated, and
therefore requires no response. Counter-Defendants incorporate by reference the answers to
Paragraphs 1 through 18 above as though set forth fully herein.

20. Paragraph 20 states conclusions of law to which no response is required. To the
extent that a response is required, such allegations are DENIED.

21.  Answering Paragraph 21, Counter-Defendants ADMIT that they brought suit
against BHI seeking, inter alia, rental payments under the Willard Lease that they claim were
incurred during the term of the Operation Agreement, but DENY that a controversy exists.

22. The allegations contained in Paragraph 22 are ADMITTED.

23. Paragraph 23 contains a request for declaratory relief, to which no response is

required. To the extent that a response is required, such allegations are DENIED.

FIRST AFFIRMATIVE DEFENSE

Defendanis’ Counterclaim, and each and every allegation contained therein, fails to

state a claim upon which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

Defendant Herbst is estopped from bringing the Counterclaim, and each and every
allegation contained therein, and has waived any and all rights to pursue the claims alleged in
the Counterclaim by virtue of Section 2 of the Guaranty executed by Defendant Herbst, which

reads as follows:

2. Remedies and Rights of the Lessor. The Guarantor agrees that if
and to the extent that BHI either (a) fails to satisfy any of the Guaranteed
Obligations and fails to remedy such failure within thirty (30) days after

-3
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receiving written notice from the Lessor of such failure, or (b) is subject to a
pending petition for relief under Chapter 7 or Chapter 11 of Title 11 of the
United States Code, the Guarantor will be directly responsible for the full extent
of any unsatisfied Guaranteed Obligations,  This Agreement is an
unconditional, absolute, present and continuing guaranty of payment and
performance, and will remain in foll force and effect without regard to,
and the obligations of the Guarantor hereunder shall not he impaired,
affected or released by, any of the following: (i) any modification,
supplement, extension or amendment of any of the Guaraunteed Obligations
or the Lease; (ii) any extension, indulgence or other action im respect
thereto or therefor; (iii) any failure or delay by the Lessor or BHI in
exercising any right or power under the Lease; (iv) any invalidity or
unenforceability in any respect of, or any irregularity or other defect in any of,
the Lease or Guaranteed Obligations; (v) any exercise or non-exercise of any
right, remedy, power or privilege in respect of this Agreement or any of the
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any
consolidation or merger of the Lessor with or into, any other entity; (vil) any
voluntary or involuntary liquidation, dissolution, sale or other disposition of all
or sobstantially all of the assets, receivership, insolvency, bankrupicy,
reorganization or similar proceeding affecting BHI or any of its assets; or (viii)
any allegation or contest of the validity of the Lease or this Agreement. The
Guarantor herehy waives any defense to its ohligations hercunder that
might arise as a result of any of the foregoing, and hereby waives the effect
of any fact, circumstance or event of any nature whatsoever that would
exonerate, or constitute or give rise to a defense to, the obligation of a
surety or guarantor. Without limitation, except to the extent specifically
provided in Paragraph 2 hereof, the Guarantor waives any right it may have to
require the Lessor, and any obligation the Lessor may have, to proceed first
against BHI or exhaust any remedies that it may have against BHI in respect of
non-payment or non-performance of the Guaranteed Obligations, before
demand for payment or performance by the Guarantor under this Agreement.
The Guarantor acknowledges that the rights and remedies herein provided are
not exclusive of any other rights or remedies that the Lessor may otherwise
have at law or in equity, and shall not prejudice the Lessor's right to assert any
other claim under the Lease.

(Emphasis added.)

THIRD AFFIRMATIVE DEFENSE

Counter-Defendants allege that Defendants obtained Counter-Defendants’ consent to
enter into the Operation Agreement through fraud, deceit, or misrepresentation and that as a

result the Operation Agreement is invalid.

- 4.
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FOURTH AFFIRMATIVE DEFENSE

Counter-Defendants allege that Defendants waived each purported cause of action in

Defendants’ Counterclaim.
FIFTH AFFIRMATIVE DEFENSE

Counter-Defendants allege that their performance arising under the Operation
Agreement was conditioned upon Defendans first performing, or another act or condition to
occur, that such performance, act, or condition never took place, and that as a result Countes-
Defendants were never obligated to perform. Specifically, Defendants failed to satisfy the
conditions precedent to Counter-Defendants’ performance in failing to provide Counter-
Defendants with a certified accounting and supporting documents of Defendants’ Net Profits on
July 20, 2013 as required under Section 4 of the Operation Agreement, failing to provide
Counter-Defendants with a certified accounting and supporting documents of the subject
month’s Net Profits within fifty (50) days from the end of the subject month as required under
Section 4 of the Operation Agreement, and failing to make a demand to Counter-Defendants
for the alleged negative Net Profits as required under Section 4 of the Operation Agreement.

SIXTH AFFIRMATIVE DEFENSE

Counter-Defendants allege that Defendants failed to comply with the terms of the
Operation Agreement by breaching the implied warranty of good faith and fair dealing by
acting unreasonably, denying the benefits of the Operation Agreement to Counter-Defendants.

SEVENTH AFFIRMATIVE DEFENSE

Counter-Defendants are informed and believe, and based upon such information and
belief allege that Defendants are barred by the Equitable Doctrine of Unclean Hands from
obtaining the relief requested in the Counterclaim.

FIGHTH AFFIRMATIVE DEFENSE

Counter-Defendants allege that Defendants owe money to Counter-Defendants and that

as a result if any amount is owed, which Counter-Defendants deny, Counter-Defendants owe

less than the amount claimed by Defendants.

A.App.303
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NINTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that even if Defendants’ other allegations are true,
Defendants did not suffer any damages.
TENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that they performed all duties owed under the Operation
Agreement other than any duties that were prevented or excused, and therefore Counter-
Defendants never breached the Operation Agfeement.
ELEVENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that Defendants failed to take reasonable steps to reduce or
mimmize the damages alleged. Specifically, Defendants failed to exercise reasonable diligence
in d the Location during the effective period of the Operation Agreement.
TWELFTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that Defendants acted in bad faith in failing to perform the
duties required of them under the Operation Agreement and therefore Defendants should be
barred from recovery in any amount.
THIRTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that Defendants are not entitled to an award of attorneys’
fees under the Operation Agreement nor at law for Counter-Defendants’ alleged breach.
FOURTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that the injuries, if any, suffered by Defendants as alleged in
the Counterclaim were caused in whole or in part by the acts or omissions of Defendants,
reducing the amount of recovery, if any, available to Defendants.
FIFTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that the injuries, if any, suffered by Defendants as alleged in
the Counterclaim were caused in whole or in part by the acts or omissions of a third party over
which Counter-Defendants had no control.
SIXTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that the injuries, if any, suffered by Defendants as alleged in

- 6-
A.App.304




[ O L v

|

10
1
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

A.App.305

the Counterclaim were caused in whole or in part by the acts or omissions of a third party over
which Counter-Defeudants had no control.
SEVENTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that Defendants brought this Counterclaim without
reasonable cause and without a good faith belief that there was a justifiable controversy under
the facts or the law which warranted the filing of the Counterclaim against Counter-Defendants.
Defendants should therefore be responsible for and reimburse Counter-Defendants all of
Counter-Defendants necessary and reasonable attorney’s fees and defense costs.
EIGHTEENTH AFFIRMATIVE DEFENSE
Counter-Defendants allege that Defendants have suffered no damage and are not
entitled to the relief sought, and that any claim for damages are speculative int nature. |
NINETEENTH AFFIRMATIVE DEFENSE
Pursuant to NRCP 11, all possible affirmative defenses and/or counterclaims may not
have been fully alleged herein, in so far as sufficient facts were not available after reasonable
inquiry upon the filing of this Answer and, therefore, Counter-Defendants reserve the right to
amend this Answer to allege additional affirmative defenses and counterclaims if subsequent
investigation warrants.
TWENTIETH AFFIRMATIVE DEFENSE
Counter-Defendants deny each and every allegation of the Counterclaim not specifically
admitted or otherwise pled to herein.
WHEREFORE, Counter-Defendants pray for judgment on Defendants’ Counterclaim
as follows:
. That Defendants take nothing by their Counterclaim and that the Counterclaim

be dismissed with prejudice in its entirety;

2. For costs incurred in defense of Defendants” Counterclaim,;

3. For reasonable attorney’s fees incurred in defense of this action;

4. For such other relief as this Court may deem just and proper.
-7
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The undersigned does hereby affirm that the preceding document filed in the above-

referenced matter does not contain the Social Security Number of any person.

DATED: May 27, 2015

DATED: May 26, 2015

Respectfully submitted,
THE lgAW FIrM{P;C.
By: C‘O vn

DAYID c. O’MARA
Nevada Bar No. 8599

311 East Liberty Street
Reno, Nevada 89501

(775) 323-1321

(775) 323-4082 (facsimile)

Law OFFICES OF BRIAN P. MOQUIN

By:___~7 e

BRIAN P. MOQUIN
Admiitted Pro Hac Vice
California Bar No. 257583
3506 La Castellet Court
San Jose, CA 95148

(408) 300-0022

(408) 843-1678 (facsimile)
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty
Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing
document on all parties to this action electronically through the Court’s ECF system to the

following parties:

John Desmond, Esq.

100 W. Liberty St., Ste. 940
Reno, NV 89501
Telephone: 775.343.7500
Fax: 775.786.0131

DATED: May 27, 2015.

s Ol

AN
(
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JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940

Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com

Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
Vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

MOTION TO FOR CONTEMPT PURSUANT TO NRCP 45(e) AND MOTION FOR
. SANCTIONS AGAINST PLAINTIFFS’ COUNSEL PURSUANT TO NRCP 37

Defendants Berry-Hinckley Industries and Jerry Herbst (collectively, “Defendants™), by

and through their attorneys of record, Dickinson Wright PLLC, hereby respectfully submit this
Motion for Contempt and/or Motion for Sanctions, seeking to compel third-party Daniel
Gluhaich to comply with the Subpoena Duces Tecum with which he was served, and seeking
sanctions against counsel for the Plaintiffs in this case, Brian P. Moquin. This Motion is based
upon NRCP 37 and NRCP 45, the following memorandum of points and authorities and
declaration of Brian R. Irvine, attached hereto as Exhibit 1, all pleadings and papers on file
herein, and any other material that this Court may choose to consider.
MEMORANDUM OF POINTS AND AUTHORITIES
FACTS AND PROCEDURAL HISTORY

While this Motion concerns the failure of third-party Daniel Gluhaich to respond to
Defendants’ Subpoena Duces Tecum with which he was served, Defendants respectfully submit
that Mr. Gluhaich’s failure to respond to the Duces Tecum appears largely to be a result of Mr.
Moquin’s dilatory conduct.

On June 11, 2015, counsel for Defendants wrote to counsel for Plaintiffs regarding a
Subpoena Duces Tecum for Mr. Gluhaich (the “Subpoena,” attached hereto as Exhibit 2), and
inquired (1) whether Mr. Gluhaich or his company would be the more appropriate recipient of
such a subpoena; and (2) whether Mr. Moquin would accept service of the Subpoena on behalf

of Mr. Gluhaich. (June 11, 2015, email exchange, Exhibit 3.) Mr. Moquin responded that Mr.

2 0f9
A.App.309




O 0 N O wn bW N -

NN N N N N N N N o et et e e et e e e
N N 6 L BN = O Y 0N Y Bl W= o

A.App.310

Gluhaich was the proper recipient of the Subpoena and that Mr. Moquin had authority to accept
service on Mr. Gluhaich’s behalf. /d.

On June 29, 2015, counsel for Defendants sent to Mr. Gluhaich and Plaintiffs’ counsel
the following: (1) the Subpoena; (2) a form for acceptance of service; and (3) a cover letter
listing the deadlines to respond. (June 29, 2015, email, Exhibit 4.) Specifically, the cover letter
stated, in pertinent part, that Mr. Gluhaich was required to (1) produce true, legible, and durable
copies of the documents identified in the Subpoena at the office of Talty Court Reporters, 2131
The Alameda, San Jose, CA 95126, on July 20, 2015, at 9:00 a.m.; or (2) in lieu of his personal
appearance on that date, to deliver copies of the documents to the office of Defendants’ counsel

on or before July 15, 2015, at 9:00 a.m., along with a Certificate of Authenticity.' (Cover Letter,

Exhibit 4.) Mr. Moquin acknowledged receipt of the Subpoena and signed the acceptance of

service. (June 29, 2015, email response, Exhibit 5.)

|

On July 17, 2015, Defendants’ counsel informed Mr. Moquin that Defendants had not yet
received any responses from Mr. Gluhaich. (July 17, 2015, email exchange, Exhibit 6.) Mr.
Moquin responded that responses would be tendered at Talty Court Reporters on July 20, 2015.
Id. Mr. Moquin subsequently represented that, in lieu of having Mr. Gluhaich appear at the San
Jose court reporter’s office, he would place the responsive documents, along with a Certification
of Authenticity from Mr. Gluhaich, into an emailed Dropbox file on July 20, 2015,
notwithstanding that the deadline for providing documents other than a personal appearance at
Talty Court Reports was July 15, 2015. /d. Importantly, based on Mr. Moquin’s representation
that he would submit Mr. Gluhaich’s response via Dropbox, Defendants’ counsel took the
| records deposition off calendar and did not require Mr. Gluhaich’s personal appearance at Talty
Court Reporters on July 20, 2015. (Decl. of B. Irvine, Exhibit 1.)

On July 20, 2015, Mr. Moquin informed Defendants’ counsel that he had “been working

for 20 hours straight on the Gluhaich subpoena response,” and “should have it to [Defendants’

'The responsive deadlines reflected in the cover letter are slightly later than those
[ reflected in the Subpoena because Defendants extended the deadlines based on a slight delay in
1 the issuance of the Subpoena.

30of9
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counsel] sometime [that night].” (July 20, 2015, email, Exhibit 7.) Mr. Moquin also assured
Defendants’ counsel that he would provide documents to supplement Plaintiffs’ wholly deficient
discovery responses by July 21, 2015. Id.

Mr. Moquin did not provide any documents to Defendants’ counsel by the dates specified
in his email. (Decl. of B. Irvine, Exhibit 1.) On July 21, 2015, Defendants’ counsel informed Mr.
Moquin that they had still not received a response to the Subpoena. (July 21, 2015, email,
Exhibit 7.) Defendants’ counsel admonished Mr. Moquin that “[a]s of [July 22, 2015, the next
day], that response will be one-week late and we will have no choice but to file another motion.
Please advise as to the status of that response.” /d.

On July 23, 2015, Defendants’ counsel informed Mr. Moquin that Defendants still did not
have responses from Mr. Gluhaich, stating as follows:

[W]e still do not have a response to our subpoena to Mr. Gluhaich.
The response is now eight days late, and you have fallen into a
pattern of ignoring discovery deadlines. We intend to file a motion
tomorrow and seek relief on shortened time unless I have a
response by morning. I am truly not trying to be difficult, but these

continued delays are not allowing us to conduct the discovery we
need to prepare this case for our clients.

(July 23, 2015, email, Exhibit 8.) Mr. Moquin did not provide a substantive response indicating

when documents responsive to the subpoena to Mr. Gluhaich would be produced. (Decl. of B.

Irvine, Exhibit 1.) And, as of today’s date, Defendants have not received any documents

responsive to the Subpoena. /d.
DISCUSSION
Pursuant to NRCP 45(e), “[flailure by any person without adequate excuse to obey a
subpoena served upon that person may be deemed a contempt of the court from which the
subpoena issued.” Here, Mr. Gluhaich has failed to timely respond to the Subpoena: his delivery
of documents, along with a Certificate of Authenticity, is already nine days late. (Cover Letter,
Exhibit 4.) Thus, Defendants respectfully request that this Court compel Mr. Gluhaich to

produce all documents responsive to the Subpoena.

4 of 9
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Additionally, as noted herein, Mr. Gluhaich’s failure to timely comply with the subpoena
appears to be attributable to Mr. Moquin.Mr. Moquin appears to have an established relationship
with Mr. Gluhaich, and it is clear that Mr. Gluhaich has a long-standing relationship with each of
the Plaintiffs as their real estate broker. Mr. Moquin certainly represented that he was authorized
to accept service on Mr. Gluhaich’s behalf and assured Defendants that he would timely provide
the documents responsive to the subpoena directed at Mr. Gluhaich on behalf of Mr. Gluhaich.
(July 17, 2015, email exchange, Exhibit 6.) Based on Mr. Moquin’s representation that he would
facilitate Mr. Gluhaich’s response via Dropbox, Defendants’ counsel did not require Mr.
Gluhaich’s personal appearance at Talty Court Reporters on July 20, 2015. (Decl. of B. Irvine,
Exhibit 1.) In other words, but for Mr. Moquin’s representations, Defendants would have taken
steps to procure the responsive documents from Mr. Gluhaich on July 20, 2015, at Talty Court
Reporters.

Indeed, according to Mr. Moquin, Mr. Gluhaich has already provided Mr. Moquin with
responsive documents on or before July 20, 2015, as Mr. Moquin purportedly “work[ed] for 20
hours straight on the Gluhaich subpoena response” on July 20, 2015. (July 20, 2015, email,
Exhibit 7.) In fact, Mr. Moquin represented in June that Mr. Gluhaich provided Mr. Moquin
with “162,000 e-mail messages” in response to Defendants’ discovery requests to Plaintiffs.
(June 23, 2015, email, Exhibit 9.) If Mr. Moquin had responsive documents as of the Subpoena
deadline, the delay in responding to the Subpoena is attributable to Mr. Moquin.

Defendants also note that Mr. Moquin’s repeated—but empty—reassurances of
forthcoming documents have become a pattern. As this Court is aware, Plaintiffs’ first round of
discovery responses in this matter were more than 20 days late (following several extensions),
resulting in this Court compelling Plaintiffs to produce their responses and awarding Defendants
their fees. (Order Granting Motion to Compel, on file herein.) Since that time, Mr. Moquin has
not only delayed in providing responses to the Subpoena, he has also delayed in providing
supplemental responses to Plaintiffs’ deficient discovery responses. (See, e.g., July 20, 2015,
email, Exhibit 7.) Defendants have heard excuses ranging from business trips to India, to

potential eviction, to last-minute hearings or trials, to ignorance of the fact that verification of

Sof9
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discovery responses must be notarized. Defendants are certainly sympathetic to any justified
requests for extensions, but Mr. Moquin’s repeated failure to provide Defendants with responsive
documents is severely hampering Defendants’ ability to conduct the discovery necessary to
defend this case.

Plaintiffs’ unjustifiable and continual failure to provide Defendants with responses to
Defendants’ discovery requests has left Defendants with no choice but to file the present Motion.
Further, Defendants have made repeated efforts to obtain documents responsive to the subpoena
from Mr. Moquin. (See, e.g., July 17, 2015, email exchange, Exhibit 6; July 21, 2015, email,
Exhibit 7; July 23, 2015, email, Exhibit 9.) Defendants have also notified Mr. Moquin on two
occasions that absent a response to the Subpoena, Defendants would file a motion for relief. (See,
e.g., July 21, 2015, email, Exhibit 7; July 23, 2015, email, Exhibit 9.) Thus, Defendants
respectfully request that this Court award Defendants the fees and costs associated with the filing
of this Motion against Mr. Moquin. Pursuant to NRCP 37(a)(4)(A):

If the motion is granted or if the disclosure or requested discovery
is provided after the motion was filed, the court shall, after
affording an opportunity to be heard, require the party or deponent
whose conduct necessitated the motion or the party or attorney
advising such conduct or both of them to pay to the moving party
the reasonable expenses incurred in making the motion, including
attorney’s fees, unless the court finds that the motion was filed
without the movant’s first making a good faith effort to obtain the
disclosure or discovery without court action, or that the opposing
party’s nondisclosure, response or objection was substantially
justified, or that other circumstances make an award of expenses
unjust.

Defendants also note that Defendants have propounded additional discovery requests to
Plaintiffs, responses to which are due by August 6, 2015. (Decl. of B. Irvine, Exhibit 1.)
Defendants have also scheduled three depositions, at least one of which Mr. Moquin has already
attempted to reschedule. Jd. Defendants fear that, absent affirmative relief against Mr. Moquin, a
pattern of obstructive conduct will continue and Defendants will continue to be severely

prejudiced in their attempt to defend this case.

6 of 9
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CONCLUSION
Based on the foregoing, Defendants respectfully request that this Court compel responses
to the Subpoena and award sanctions against Mr. Moquin in the form of Defendants’ fees and

costs associated with the filing of this Motion.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 24th day of July, 2015.

DICKINSON WRIGHT PLLC

By: /s/ Brian Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as

trustee of the Larry James Willard Trust Fund; CASENO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff, DECLARATION OF BRIAN R. IRVINE
Vs. IN SUPPORT OF DEFENDANTS’
MOTION FOR CONTEMPT PURSUANT
BERRY-HINCKLEY INDUSTRIES, a Nevada TO NRCP 45(¢) AND MOTION FOR
corporation; and JERRY HERBST, an SANCTIONS PURSUANT TO NRCP 37
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

LARRY J. WILLARD, individually and as
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trustee of the Larry James Willard Trust Fund,
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

I, BRIAN R. IRVINE, do hereby declare as follows:

1. I am an attorney of record for Defendants Berry-Hinckley Industries (“BHI””) and
Jerry Herbst in the above-captioned matter. I am an attorney duly licensed to practice law in the
State of Nevada and before this Court, and I have personal knowledge of and am competent to
testify concerning the facts stated herein, except for those matters stated upon information and
belief, and as to those matters, I believe them to be true.

2. Based on Brian Moquin’s representation to me that he would submit Daniel
Gluhaich’s response via Dropbox, I took the records deposition off calendar and did not require
Mr. Gluhaich’s personal appearance at Talty Court Reporters on July 20, 2015.

3. Although Mr. Moquin represented to me that he would provide me with
documents responsive to the subpoena duces tecum by July 20, 2015, I did not receive any such
documents by that date.

4. In fact, as of today’s date, I still have not received any documents responsive to
the subpoena duces tecum to Daniel Gluhaich.

5. Defendants have propounded additional discovery requests to Plaintiffs,

Responses are due by August 6, 2015.

6. Attached as Exhibit 2 to the Motion is the Subpoena Duces Tecum to Daniel
Gluhaich.
7. Attached as Exhibit 3 to the Motion is an email exchange from June 11, 2015,

between Plaintiffs’ counsel and Defendants’ counsel.
8. Attached as Exhibit 4 to the Motion is an email dated June 29, 2015, from the
office of Defendants’ counsel, including a Cover Letter to Mr. Gluhaich, the Subpoena Duceq

Tecum, and a form for Acceptance of Service.
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SUBP-030
ATTORNEY OR PARTY WATHOUT ATTORNEY (Namo, Sisie Barnumber, and addresa) HRSLy A
| Brian R. Ivine (NV 7758) John P, Desmond (NV 5618. CA 176430) rancounrusany {1 TS
Dickinson Wriaht PLLC I‘ -', LE: D
100 W. Liberty Street. Suite 940 Reno. NV 89501 =
TELEPHONENO: { [ D-343-1 DUV FAX NO. (Optanal: 776.786-013 1
E-MAsL ADDRESS (Optenall: hirvine@dickinsonwriaht.com
atToRney For veme) Berry Hincklev Industries. Jerrv Herbst. JH. Inc. 015 JUt 23 P 2 2

Court for counly in which discovery is to be conducled:
SUPERIOR COURT OF CALIFORNIA, COUNTY oF Santa Clara
staeet acoress. 191 North First Street
maiunG »00ress: 191 North First Street
civano 2P COOE Gan Jose, CA 95113
srancr iame. Downtown Superior Court
Court in which action is pending: Second Judicial District Court
Name of Court: Second Judicial District Court, County of Washoe
staeeT aooress: 75 Court Street
wmalLnG aooress: 75 Court Street

ciTy. STATE. anD 2P CoDE. Reno, NV 89501
country JSA

PLAINTIFF/PETITIONER- Larry J. Willard, et al.

CALIFORNIA CASE NUMDER (¢ ony assignod by coun)

15Cy282238

CASE NUMBER (o] scucn pending outnida Califomia):

APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA CV14-01712

-t

DEFENDANT/RESPONDENT: Berry Hinckley Industries, et al,

1. Applicant name); Berry Hinckley Industries; Jerry Herbst; JH, Inc. is (check one):
T Pigintif (] Petitioner Defendant (] Respondent [___] Other (spacify):
in the above aclion.
2. Applicant requests that this court issue a subpoena for discovery under Code of Civil Procedure sections 2029.100 - 2029.800
to (name and address of deponent or person in conlrol of properly):
Daniel Gluhaich; 175 East Main Ave., Suite 130; Morgan Hill, CA 95037

3. Attached is (check one): (] the originai atrue and correct copy  of the document from the court In which the action
is pending that requires the person in 2 1o {check all thal apply):
a. [ attend and give lestimony at a deposition;

b. produce and permit inspection and copying of designated materials, information, or tangible things in the possession,
custody. or conlrol of the deponent;

¢. [] permitthe inspection of premises under the control of the deponent.
4. Applicant submils wilh this application a proposed subpcena that includes lerms identical to those in ‘the document from the
out-of-state court. {Code of Civil Procedure section 2029.300(d).)
| declare under penally of perjury under the laws of the State of California that the foregaing is true and correcl.
Date: 6/17/2015

Brian R. Irvine 3 M

(TYPE OR PRINT NAME) ({SIGNATURE OF ATTORNEY OR PARTY WITHOUT ATTORKEY)

Note: This application must be accompanied by the fee specified in Government Code section 70626.
A discovery subpoena must be personally served on ihe deponent in compliance with Califomia law, including
Code of Civil Procedure section 1985.

Pagofoft
P dopiag o unsatory e APPLICATION FOR DISCOVERY SUBPOENA Coda 61 Gl Procacure 38 I o
SUBP.030 [New January 1. 2010f IN ACTION PENDING OUTSIDE CALIFORNIA

A.App.322



S OWN

C W W NN O W

1065 Phev Doy o
DICKINSON WRIGHT

JOHN P, DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE
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ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Strect, Suite 940

Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond(@adickinsonwright.com
Email: Birvine@dickinsonwright.com

Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Indusiries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually

and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

PlaintifT,
VS,

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada

Corporation,

Defendants.

/

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

SUBPOENA DUCES TECUM
THE STATE OF NEVADA SENDS GREETINGS TO:
Daniel Gluhaich
Intero Real Estate Services

175 East Main Avenue Suite 130
Morgan Hill, CA 95037

You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,
legible, and durable copies of the documents identified in Exhibit A attached hereto at the office
of TALTY COURT REPORTERS, 2131 The Alameda, San Jose, CA 95126 on July 10,
2015 at 9:00 a.m. If you fail to attend, you may be deemed guilty of contempt of Court and
liable to pay all losses and damages caused by your failure to appear.

In lieu of your personal appearance on July 10, 2015, at 9:00 a.m., you may deliver|
copies of the documents to be provided to DICKINSON WRIGHT, 100 W. Liberty Street,
Suite 940, Reno, NV 89501 on or before July 15, 2015, at 9:00 a.m. If documents are
produced in lieu of appearance, please execute the attached certification (Certificate of
Authenticity) that the records produced are true, accurate and complete copies of all responsive

records in your possession or under your control,

DATED this l z dayof; SL)!£ , , 2015,

JACQUELINE BRYANT, CLERK OF THE COURT

Page 2 of 15
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this ‘ (] day of June, 2015.

DICKINSON WRIGHT

ICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R, IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine(@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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STATE OF CALIFORNIA )

)ss.
COUNTY OF SANTACLARA )

I hereby certify that [ am over 18 years of age and not a party to nor interested in the proceeding

in which this service is made. That I received this Subpoena on the day of

2015, and personally served the same by delivering a copy to the witness at (state address)

on this day of 2015.

Signature of person making service

Print name here

Page4 of 15
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EXHIBIT “A”
DEFINITIONS

The following preliminary definitions and instructions apply to each of the requesty
hereinafter set forth, and Defendants incorporate the same herein by reference.
1. When used herein, the term “BHI” means Berry-Hinckley Industries, a Nevads]
corporation.
2. When used herein, the term “Defendants” means BHI and Jerry Herbst.
3 When used herein, the term “Willard” means Larry J. Willard, individually and ag
trustee of the Larry James Willard Trust Fund,
4, When used herein, the term “Overland” means Overland Developmeng
Corporation, a California corporation. |
S. When used herein, the term “Willard Plaintiffs” means Willard and Overland.
6. When used herein, the term “Willard Property” means the real property located af
7695-77699 S. Virginia Street, Reno, Nevada (APN 043-011-48),
7. When used herein, the term “Wooley Plaintiffs” means Edward C. Wooley and
Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000.
8. When used herein, the term “Highway 50 Property” means the real property|
located at 1820 Highway 50 East, Carson City, Nevada (APN 002-368-27).
9. When used herein, the term “Baring Property” means the real property located af
1365 Baring Boulevard, Sparks, Nevada (APN 030-041-08).
10.  When used herein, the terms “You” and “Your” and their plural, or any synonym|

thereof means Daniel Gluhaich, in an individual capacity and/or in his capacity as a realto]
and/or broker and/or real estate agent, and/or any agent, employee, or representative of Danie
Gluhaich who is purporting to act on his behalf, or who are in possession of, or may have

obtained information for or on behalf of Daniel Gluhaich.
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11.  When used herein, the terms “Document” and “Writing” and the plural
thereof, shall mean all written, typewritten, printed, recorded, or graphic matters, howev
produced or reproduced, of every kind and description, pertaining to the subject matter of thi
action. The terms “Document” and “Writing” shall include, but are not limited to, any books,
pamphlets, pericdicals, memoranda, letters, correspondence, telegrams, applications, leases,
memoranda of understanding, agreements, contracts, permits, articles, bylaws, financial records,
security instruments, checks, bank statements, receipts, invoices, bids, proposals, offers,
counteroffers, time records, accounting records, minutes, records of meetings, reports, notes,

diaries, logs, tapes, transcripts, recordings, records of phone calls, work papers, charts, faxes,

drawings, photographs, films, medical and hospital reports and records, x-ray photographs, o
any other handwritten, recorded, transcribed, punched, taped, filmed, or graphic matter, howeve]
produced or reproduced, in Your possession, custody, or control, or to which you have had
access. Documents shall also include any drafts or variations or markings to original Documents.

12, When used herein, the terms “Communication” or “Communications” shall mean
(a) any form of data transmission, including letters, faxes, emails, and other transmission of datd]
via telecommunications, (b) all meetings of two or more persons and all documents describin
such meetings, (c) all telephone conversations and telephone conferences, and (d) all situatio
in which ideas are discussed, interpreted or exchanged among two or more persons.

13.  When used herein, the term “Correspondence” shall mean any writing or
document relating to any communication, including but not limited to letters, emails, notes,
telephone message pads, text messages, transcriptions, faxes, and memoranda.

14, When used herein, the term “Person” shall mean natural persons, firms;
proprietorships, associations, partnerships, corporations, governmental entities, and every othey
type of organization or entity.

15.  When used herein, the terms “Relate to,” “related to,” or “relating to” shall mean
constituting, pertaining to, referring to, alluding to, responding to, elaborating upon, concerning,

memorializing, supporting, refuting, evidencing, connected with, commenting on, regarding,

Page 6 of 15
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17.

discussing, showing, describing, reflecting, analyzing, recording, including, mentioning, in

respect of, analyzing or bearing on any logical or factual connection with the matter discussed.
16.

requested to provide a list of documents withheld and state the following information with|

respect to each document withheld:

a,

objection and respond to the request to the extent to which there is no objection.

A.App.329

In the event you withhold from identification any document as privileged, you are

The date appearing on the document and, if it has no date, the date, oJ
approximate date, on which it was prepared;

The title, label, code number or file number of the document;

The name and current address of the person(s) who signed the document and, if i
was not signed, the name and current address of the person(s) who prepared it;
The name aqd current address of the person(s) to whom the document way
directed and the person(s) to whom a copy of the document was directed;

A general description of the subject matter(s) to which the document relates;

The name and current address of the person(s) having present possession,
custody, or control of the document;

The grounds on which the document has been withheld.

If you object to any portion of this Subpoena, state the specific ground for such

Page 7 of 15
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INSTRUCTIONS

1. You are requested to produce all Documents and tangible things in Yous
possession, custody or control, which have not been previously produced.

2, You are requested to produce Documents in the form in which they are kept in the
usual course of Your business, or to organize and label them to correspond with the categories in
this request.

3. If You claim that the attorney-client privilege, the attorney work-product rule, o
any other privilege is applicable to any Document, production of which is sought by this request,
the substance of that Document need not be disclosed in Your answers, but You shall, with
respect to that Document:

a. State the date of the Document;

b. Identify each and every author of the Document;

c. Identify each and every person who prepared or participated in the preparation of
the Document;

d. Identify each and every person who received the Document;

e. Identify each and every person from whom the Document was received;

f. State the present location of the Document and all copies thereof;

g. ldentify each and every person having custody or control of the Document and all
copies thereof; and

h. Provide sufficient further information concerning the Document and the
circumstances thereof to explain the claim of privilege and to permit the

adjudication of the propriety of that claim.

4, In the event You are able to produce only some of the Documents called for in

particular request, please produce all the Document You are able to and state the reasons f01

Your inability to produce the remainder.
5. If You object to a portion of a request, please produce all Documents called for by

that portion of the request to which You do not object.

Page 8 of 15
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REQUESTS FOR PRODUCTIONS OF DOCUMENTS
EST NO. 1: Please produce any and all Documents You sent to or received from

the Willard Plaintiffs, Willard, and/or Overland, or any employees, representatives, or agents of
the Willard Plaintiffs, Willard, and/or Overland relating to the Willard Property from January,
2005 through present.
REQUEST NO. 2: Please produce any and all Documents You sent to or received from
BHI or any employees, representatives, agents, or successors of BHI relating to the Willard
Property from January 2005 to present.
REQUEST NO. 3: Please produce any and all Documents You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst relating to the Willard
Property from January 2005 to present.
REQUEST NO. 4: Please produce any and all Documents You sent to or received from
any other person or entity relating to the Willard Property from January 2005 to present.
REQUEST NO. 5: Please produce any and all Documents You have prepared onA
authorized or directed preparation of relating to the Willard Property from January 2005 to
present.
REQUEST NO. 6: Please produce each and every contract to which you are a party that
is related to the Willard Property.
REQUEST NO. 7: Please produce any and all marketing or promotional materials iny
your possession, custody, or control for the lease or sale of the Willard Property.
REQUEST NO. 8: Please ptoducé any and all Documents You sent to or received from
the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffy
relating to the Highway 50 Property from January 2005 through present.
REQUEST NO. 9: Please produce any and all Documents You sent to or received from
BHI or any employees, representatives, agents, or successors of BHI relating to the Highway 50

Property from January 2005 through present.

Page 9 of 15
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REQUEST NO. 10: Please produce any and all Documents You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst relating to the Highway|
50 Property from January 2005 to present.

REQUEST NO. 11: Please produce any and all Documents You sent to or received from
any other person or entity relating to the Highway 50 Property from January 2005 to present.

REQUEST NO. 12: Please produce any and all Documents You have prepared orJ
authorized or directed preparation of relating to the Highway 50 Property from January 2005 to
present.

REQUEST NO. 13: Please produce each and every contract to which you are a party|
that is related to the Highway 50 Property.

REQUEST NO. 14: Please produce any and all marketing or promotional materials in
your possession, custody, or control for the lease or sale of the Highway 50 Property.

REQUEST NO. 15: Please produce any and all Documents You sent to or received from
the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffq
related to the Baring Property from January 2005 through present.

REQUEST NO. 16: Please produce any and all Documents You sent to or received from
BHI or any employees, representatives, agents, or successors of BHI related to the Baring
Property from January 2005 through present.

REQUEST NO. 17; Pleasc produce any and all Documents You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst related to the Baring
Property from January 2005 to present.

REQUEST NO. 18: Please produce any and all Documents You sent to or received from
any person or entity related to the Baring Property from January 2005 to present.

REQUEST NO. 19: Please produce any and all Documents You have prepared op
authorized or directed preparation of relating to the Baring Property from January 2005 tg

present.

Page 10 of 15
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REQUEST NO. 20: Please produce each and every contract to which you are a partyj
that is related to the Baring Property.

REQUEST NO. 21; Please produce any and all marketing or promotional materials in
your possession, custody, or control for the lease or sale of the Baring Property.

REQUEST NO. 22: Please produce documents sufficient to identify any and all
commissions or other compensation that you have eamed performing work for the Willard

Plaintiffs and/or the Wooley Plaintiffs from 2005 through present.

Page 11 of 1§
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CERTIFICATE OF AUTHENTICITY

State of California )
) ss.
County of Santa Clara)

I, , do hereby declare as follows:

l. I am a duly authorized Custodian of Records for Daniel Gluhaich, and I have theJ
authority to certify said records.

2. The attached records are true, accurate and complete copies of the original
records responsive to the Subpoena Duces Tecum dated June __, 2015, and are kept in the
regular course and scope of my business.

3. The attached records constitute all records responsive to the Subpoena Duces
Tecum dated June ____, 2015.

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct to the best of my knowledge.

Executed this day of June, 2015.

By:
Custodian of Records
SUBSCRIBED and SWORN to before me this
day of , 2015.
NOTARY PUBLIC
Page 12 of 15
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EXHIBIT “B”
NEVADA RULES OF CIVIL PROCEDURE

RULE 45

(¢) Protection of Persons Subject to Subpoena.

1. A party or an attorney responsible for the issuance and service of a subpoena shall
take reasonable steps to avoid imposing undue burden or expense on a person subject
to that subpoena. The Court on behalf of which the subpoena was issued shall enforce|
this duty and impose upon the party or attomey in breach of this duty an appropriate
sanction, which may include, but is not limited to, lost earnings and a reasonable
attorney’s fee.

designated books, papers, documents or tangible things, or inspection of premises nee
not appear in person at the place of production or inspection unless commanded to appe
for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce
and permit inspection and copying may, within 14 days after service of the subpoena of
before the time specified for compliance if such time is less than 14 days after service,
serve upon the party or attorney designated in the subpoena written objection to
inspection or copying of any or all of the designated materials or of the premises. I
objection is made, the party serving the subpoena shall not be entitled to inspect and cop
the materials or inspect the premises except pursuant to an order of the court by which the
subpoena was issued. If objection has been made, the party serving the subpoena may,
upon notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect any person who
is not a party or an officer of a party from significant expense resulting from the
inspection and copying commanded.

2. (A) Person commanded to produce and permit inspection and copying H

3. (A)  On timely motion, the court by which a subpoena was issued shall quash
or modify the subpoena if it:

(i) fails to allow reasonable time for compliance;

(ii) requires a person who is not a party or an officer of a party to travel to a place
more than 100 miles from the place where that person resides, is employed or regularly transacts
business in person, except that such a person may in order to attend trial be commanded to travel
from any such place within the state in which the trial is held, or

(iif) requires disclosure of privileged or other protected matter and no exception o
waiver applies, or

(iv) subjects a person to undue burden.

Page 13 of 15
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(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information, or

(ii) requires disclosure of an unretained expert’s opinion or information nof
describing specific events or occurrences in dispute and resulting from the expert’s study made
not at the request of any party, the court may, to protect a person subject to or affected by the
subpoena, quash or modify the subpoena or, if the party in whose behalf is issued shows
substantial need for the testimony or material that cannot be otherwise met without undue
hardship and assures that the person to whom the subpoena is addressed will be reasonabl
compensated, the court may order appearance or production only upon specified conditions. Y{

(d) Duties in Responding to Subpcena.
1. A person responding to a subpoena to produce documents shall produce them ag
they are keep in the usual course of business or shall organize and label them to
correspond with the categories in the demand.

2. When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party
to contest the claims.

Page 14 of 15
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CERTIFICATE OF SERVICE
I certily that I am an employee of DICKINSON WRIGHT, and that on this date, pursuan(
to NRCP 5(b); | am serving a true and correct copy of the attached SUBPOENA DUCES
TECUM on the parties as set forth below:

__X___Placing an original or true copy thereof in a sealed envelope placed for

collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,
following ordinary business practices

Certified Mail, Return Reccipt Requested
Via Facsimile (Fax)
Via E-Mail

Placing an original or true copy thereof in a scaled envelope and causing the same
1o be personally Hand Delivered

Federal Express (or other overnight delivery)
EM/ECF Electronic Notification
Addressed as {ollows:

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue Suite 130
Morgan Hill, CA 95037

David C. O'Mara

THE O'MARA LAW FIRM
311 E. Liberty Street

Reno, Nevada 89501

Brian P. Moquin

ILAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court

San Jose, California 95148

o is [ Thy
DATED this \ Iday of June, 2015

1

Page 15 of 15
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FILED PP

Electronically
2015-07-24 05:03:50 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 5062411 : mcholico
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Mina Reel
N
From: Brian Moquin <bmoquin@Ilawprism.com>
Sent: Friday, June 12, 2015 10:05 AM
To: Anjali D. Webster
Cc: david@omaralaw.net; Brian R. Irvine; Mina Reel
Subject: Re: Willard et al. v. BHI et al., Case No. CV14-01712

I have confirmed that Dan Gluhaich is the proper target for a subpoena and | can accept service on his behalf.

Brian

Sent from my iPhone

OnJun 12, 2015, at 9:33 AM, Anjali D. Webster <AWebster@dickinson-wright.com> wrote:

Great, thank you. | appreciate your input on to whom to address the subpoena and look forward to
hearing from you regarding service.

From: Brian Moquin [mailto:bmeguin@lawprism.com]
Sent: Thursday, June 11, 2015 6:57 PM

To: Anjali D. Webster; david@omaralaw.net

Cc: Brian R. Irvine; Mina Reel

Subject: Re: Willard et al. v. BHI et al., Case No. CV14-01712

| represent Dan Gluhaich in another matter, will check with him to see whether he will authorize me to
accept service of a subpoena issued in this case. He is the proper target for the subpoena, not Intero.

I'll let you know by tomorrow.

Best,
Brian

Brian P. Moquin, Esq.

Law Offices of Brian P. Moquin
3506 La Castellet Court

San Jose, CA 95148

skype: brianmoquin
408.300.0022
408.460.7787 cell
408.843.1678 fax

On 6/11/15 4:48 PM, Anjali D. Webster wrote:

Dear Messrs. Moquin and O’Mara:

We plan to serve a document-only subpoena duces tecum for Mr. Daniel Gluhaich. We
know that Mr. Gluhaich is employed at Intero Real Estate Services; do you know if we
should issue the subpoena to Mr. Gluhaich, Intero, or to both? We want to ensure that
the recipient of the subpoena has the appropriate authority to provide us with our
requested documents, whether that be Mr. Gluhaich or Intero.

1
A.App.339



Additionally, are you autharized to accept service of the subpoena?
Thank you, and | lock forward to hearing from you.
Anjali

Anjali D. Webster Associate Attorney

100 West Liberty Street  pnone 775-343-7498
Suite 940

Reno NV 89501-1991  Fax 775-786-0131
Email AWebster@dickinsonwright.com

A.App.340

A.App.340
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FILED PP

Electronically
2015-07-24 05:03:50 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 5062411 : mcholico
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Mina Reel

I o —————
From: Stephanie J. Glantz
Sent: Monday, June 29, 2015 4:48 PM
To: bmoquin@lawprism.com
Cc: Brian R. Irvine; Anjali D. Webster
Subject: Subpoena to Daniel Gluhaich - Willard, et al. v. BHI, et al.
Attachments: Cover Letter to D. Gluhaich.pdf; [Filed] Gluhaich Subpoena.Santa Clara.pdf; RENO-#150-

v2-Acceptance_of_Service_for_Daniel_Gluhaich.pdf

Mr. Moquin,

Attached, please find a Subpoena to Daniel Gluhaich, an accompanying cover letter, and an Acceptance of Service of
Subpoena. If everything looks acceptable, please return a signed copy of the Acceptance of Service at your earliest
convenience. Thank you in advance, and please do not hesitate to contact our office if you have any questions.

Kind regards,
Stephanie Glantz

Stephanie J. Glantz Legal Secretary

100 West Liberty Street  ppone 775-343-7513
Suite 940
Reno NV 89501-1991 ~ Fax  775-786-0131
Email SGlantz@dickinsonwright.com

DICKINSON WRIGHT e

MICHIGAN ARIZONA NEVADA HIQ TENNESZEE WASHINSGTOND.C. TORONTD

A.App.342
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100 WEST LIBERTY STREET, SUITE 940
RENO, NV 89501-1991

DICKI NSON RIGHTruc TELEPHONE: (775) 343-7500
FACSIMILE: (775) 786-013)
hitp://www.dickinsoawright.com

BRIAN R. IRVINE
BIRVINE@DICKINSONWRIGHT.COM
(775) 343-7507

June 29, 2015

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue, Suite 130
Morgan Hill, CA 95037

Dear Mr. Gluhaich:

Please find attached a Subpoena Duces Tecum requiring you to produce certain
documents in the case of Willard et al. v. Berry-Hinckley Industries, et al., Case No. CV 14-
01712. Brian Moquin, who represents the plaintiffs in this case, has informed us that he is
authorized to accept service on your behalf; thus, we have contemporaneously sent Mr. Moquin
an acceptance of service and the attached Subpoena.

Please note that the attached subpoena requires you to personally appear on July 10,
20135, at 9:00 a.m. to produce the required documents, or, in lieu of your personal appearance, to
deliver copies of the required documents by July 15, 2015. See Subpoena Duces Tecum, attached
hereto, at pg. 2. Given a slight delay in issuance of the Subpoena, we will extend those deadlines
as follows:

e You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,
legible, and durable copies of the documents identified in Exhibit A to the Subpoena
Duces Tecum at the office of Talty Court Reporters, 2131 The Alameda, San Jose, CA
95126 on July 20, 2015, at 9:00 a.m. If you fail to attend, you may be deemed guilty of
contempt of Court and liable to pay all losses and damages caused by your failure to
appear.

¢ In lieu of your personal appearance on July 20, 2015, at 9:00 a.m., you may deliver
copies of the documents to be provided to Dickinson Wright, 100 W, Liberty Street, Suite
940, Reno, NV, 89501, on or before July 15, 2015, at 9:00 a.m. If the documents are
produced in lieu of appearance, please execute the Certificate of Authenticity attached to
the Subpoena Duces Tecum to certify that the records produced are true, accurate, and
complete copies of all records in your possession and under your control.

ARIZONA  KENTUCKY MICHIGAN NEVADA QHIO TENNESSEE WASHINGTON DC TORONTO

A.App.343
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DICKINSON WRIGHT PLLC
Daniel Gluhaich
June 29, 2015
Page 2

Thank you for your cooperation and please do not hesitate to contact me if you have any
questions.

Very truly yours,

Dickinson Wright PLLC

Brian R. Irvine

Attorney
BRI:sjg
Enclosures
CC: Brian P. Moquin .
RENO 65540-1 240U CK Y MICHIGAN NEVADA OHNIO  TENNESSEE WASHINGTON DC TORONTO

A.App.344
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. ™ -~
SUBP-030
ATTORNEY OR PARTY WITHOUT ATTCRNEY fNamo, Srate 8ar numbor, LY (e
[ Brion R. Ivine (NV 7758 John B. Desmond (NV 5618. CA 176430) ranconruseony {1 0TS
Dickinson Wriaht PLLC ,’-'[LE:D
100 W. Liberty Street, Suite 940 Reno. NV 89501 =
TELEPHONE NO.: [ { D-343- DUV FAX NO. (Optional): 775.786-013 1
E-MAL ADDRESS (Oprenal. birvine@dickinsonwriaht.com
arrarney Forweme) Berry Hincklev Industries. Jerrv Herbst. JH. Inc. 2015 Jut 23 P Z 2
Court for counly in which discovery is to be conducled:

SUPERIOR COURT OF CALIFORNIA, COUNTY oF Santa Clara Caadh Yeragp Bt Sy e
swreersopress 191 North First Street R CC’JS?;!'} ﬁf’-&(};ﬁm
ma aooress: 191 North First Street '%""”'-" Toa

ey anp 2 code' San Jose, CA 95113 ; Hpardn
eranch nsve. Downiown Superior Court S, Sm‘ﬁf

Court in which action is pending: Second Judicial District Court
Namo of Court: Second Judicial District Court, County of Washoe
streer aooress: 79 Court Street
maung aooress: 75 Court Street
CITY. STATE, AND 217 cO0E. Reno, NV 89501
country JSA

CALIFORN!A CASE NUMBER (d ony otsigned by court)

115Cv282238

CASE NUMBER (¢ ceuson pending outside Catifornia):

PLAINTIFF/PETITIONER: Larry J. Willard, et al.

DEFENDANT/RESPONDENT: Berry Hinckley Industries, et al.

APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA CV14-01712

1. Applicant (name); BErry Hinckley Industries; Jerry Herbst; JH, Inc. is (check one):
] Puaintitft [ Petitioner Defendant [ ) Respondent [_] Other (specify):
in the above action.
2. Applicant requests that this courl issue a subpoena for discovery under Code of Civil Precedure sections 2029.100 - 2029.800
1o (name and address of deponent or person in control of propearty):
Daniel Gluhaich; 175 East Main Ave., Suite 130; Morgan Hill, CA 95037

3. Anached is (checkone): [__] the original atrue and correct copy  of the document from the court In which the action
is pending that requires the person in 2 to (check all thal apply):
a. [ allend and give testimony al a deposition;

b. produce and permit inspection and copying of designaled materials, information, or langible things in the possession,
custody. or control of the deponent;

c. [] permit the inspection of premises under the control of the deponent,
4. Applican! submils with this applicalion a proposed subpcena thal includes terms identical to those in the document from the
out-ol-siale court. (Code of Civil Procedure seclion 2029.300(d).)
| declare under penaily of perjury under the laws of the State of California that the foregoing is true and correct.
pate: 6/17/2015

Brian R. Irvine ) M

ITYPE OR PRINT NAME) (SIGNATURE OF ATTORNEY OR PARTY WITHOUT ATTORNEY)

Note: This application must be accompanied by the fee specified in Government Code section 705626.
A discovery subpsena must be personally served on the deponent in compliance with California law, including
Code of Civil Procedure section 1985.

' Pagetolt
Fom Adaplcd tor Mencalory Uso APPLICATION FOR DISCOVERY SUBPOENA Coda of Gl Procseura §§ 2026.100-900

SUBP-020 [New Jaruary 1.2010] IN ACTION PENDING OUTSIDE CALIFORNIA

A.App.345
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DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940

Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond(@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendanis
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually

and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

PlaintifT,
vs.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada

Corporation,

Defendants.

/

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

Page 1 of 15
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund,
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

SUBPOENA DUCES TECUM
THE STATE OF NEVADA SENDS GREETINGS TO:
Daniel Gluhaich
Intero Real Estate Services

175 East Main Avenue Suite 130
Morgan Hill, CA 95037

You are required, pursuant to Nevada Rule of Civil Procedure 45, to produce true,
legible, and durable copies of the documents identified in Exhibit A attached hereto at the office
of TALTY COURT REPORTERS, 2131 The Alameda, San Jose, CA 95126 on July 10,
2015 at 9:00 a.m. If you fail to attend, you may be deemed guilty of contempt of Court and
liable to pay all losses and damages caused by your failure to appear.

In lieu of your personal appearance on July 10, 2015, at 9:00 a.m., you may deliver
copies of the documents to be provided to DICKINSON WRIGHT, 100 W. Liberty Street,
Suite 940, Reno, NV 89501 on or before July 15, 2015, at 9:00 a.m. If documents arg
produced in lieu of appearance, please execute the attached certification (Certificate of
Authenticity) that the records produced are true, accurate and complete copies of all responsive

records in your possession or under your control,

DATED this l z dayof; SL)S{£ , . 2015,

JACQUELINE BRYANT, CLERK OF THE COURT

Page 2 of 15

A.App.347
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this l 7 day of June, 2015.
DICKINSON WRIGHT

“DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdcsmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst

Page 3 of 15

A.App.348



W 00 3 O »n &~ W N e

NONONN %) —_
S N 5B R BRI EEYNY T oI aarrsr o 0 o o

A.App.349

STATE OF CALIFORNIA )
)ss.
COUNTY OF SANTA CLARA )

I hereby certify that I am over 18 years of age and not a party to nor interested in the proceeding

in which this service is made. That I received this Subpoena on the (iay of

2015, and personally served the same by delivering a copy to the witness at (state address)

on this day of 2015.

Signature of person making service

Print name here

Paged4 of 1§
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EXHIBIT “A”
DEFINITIONS

The following preliminary definitions and instructions apply to each of the requesty
hereinafter set forth, and Defendants incorporate the same herein by reference.
1. When used herein, the term “BHI” means Berry-Hinckley Industries, a Nevadzﬁl
corporation.
2. When used herein, the term “Defendants™ means BHI and Jerry Herbst.
3. When used herein, the term “Willard” means Larry J. Willard, individually and ag
trustee of the Larry James Willard Trust Fund.
4, When used herein, the term “Overland” means Overland Development
Corporation, a California corporation. |
5. When used herein, the term “Willard Plaintiffs” means Willard and Overland.
6. When used herein, the term “Willard Property” means the real property located at
7695-77699 8. Virginia Street, Reno, Nevada (APN 043-011-48).
7. When used herein, the term “Wooley Plaintiffs” means Edward C. Wooley and|
Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith A. Wooley}
Intervivos Revocable Trust 2000.
8. When used herein, the term “Highway 50 Property” means the real property
located at 1820 Highway 50 East, Carson City, Nevada (APN 002-368-27).
9. When used herein, the term “Baring Property” means the real property located at
1365 Baring Boulevard, Sparks, Nevada (APN 030-041-08).
10.  When used herein, the terms “You" and “Your” and their plural, or any synonym
thereof means Daniel Gluhaich, in an individual capacity and/or in his capacity as a realto;
and/or broker and/or real estate agent, and/or any agent, employee, or representative of Danie]
Gluhaich who is purporting to act on his behalf, or who are in possession of, or may have

obtained information for or on behalf of Daniel Gluhaich.

Page S of 1§

A.App.350



O 0 N O L A W N —

NONON NN N N NN e ot et e b s s et s b
00 ~ O W b W N = O WO 00 NN N AW N~ O

A.App.351

11.  When used herein, the terms “Document” and “Writing” and the plural f
thereof, shall mean all written, typewritten, printed, recorded, or graphic matters, howev
produced or reproduced, of every kind and description, pertaining to the subject matter of thi
action. The terms “Document” and “Writing” shall include, but are not limited to, any books,
pamphlets, periodicals, memoranda, letters, correspondence, telegrams, applications, leases,
memoranda of understanding, agreements, contracts, permits, articles, bylaws, financial records,
security instruments, checks, bank statements, receipts, invoices, bids, proposals, offers,
counteroffers, time records, accounting records, minutes, records of meetings, reports, notes,
diaries, logs, tapes, transcripts, recordings, records of phone calls, work papers, charts, faxes;
drawings, photographs, films, medical and hospital reports and records, x-ray photographs, o
any other handwritten, recorded, transcribed, punched, taped, filmed, or graphic matter, howev:-.]
produced or reproduced, in Your possession, custody, or control, or to which you have had
access. Documents shall also include any drafts or variations or markings to original Documents.

12.  When used herein, the terms “Communication” or “Communications” shall mean
(a) any form of data transmission, including letters, faxes, emails, and other transmission of date]
via telecommunications, (b) all meetings of two or more persons and all documents describin,
such meetings, (c) all telephone conversations and telephone conferences, and (d) all situationj
in which ideas are discussed, interpreted or exchanged among two or more persons.

13.  When used herein, the term “Correspondence” shall mean any writing orl
document relating to any communication, including but not limited to letters, emails, notes,
telephone message pads, text messages, transcriptions, faxes, and memoranda.

14. When used herein, the term “Person” shall mean natural persons, firms,
proprietorships, associations, partnerships, corporations, governmental entities, and every othey
type of organization or entity.

1S.  When used herein, the terms “Relate to,” “related to,” or “relating to” shall mean
constituting, pertaining to, referring to, alluding to, responding to, elaborating upon, concerning,

memorializing, supporting, refuting, evidencing, connected with, commenting on, regarding,

Page 6 of 15
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&
17.

discussing, showing, describing, reflecting, analyzing, recording, including, mentioning, in

respect of, analyzing or bearing on any logical or factual connection with the matter discussed.

requested to provide a list of documents withheld and state the following information with

respect to each document withheld:

objection and respond to the request to the extent to which there is no objection.

A.App.352

In the event you withhold from identification any document as privileged, you are

The date appearing on the document and, if it has no date, the date, o:J
approximate date, on which it was prepared;

The title, label, code number or file number of the document;

The name and current address of the person(s) who signed the document and, if i
was not signed, the name and current address of the person(s) who prepared it;
The name and current address of the person(s) to whom the document waT
directed and the person(s) to whom a copy of the document was directed;

A general description of the subject matter(s) to which the document relates;
The name and current address of the person(s) having present possession,
custody, or control of the document;

The grounds on which the document has been withheld.

If you object to any portion of this Subpoena, state the specific ground for such

Page 7 of 15
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INSTRUCTIONS

1. You are requested to produce all Documents and tangible things in You.r[
possession, custody or control, which have not been previously produced.

2. You are requested to produce Documents in the form in which they are kept in the
usual course of Your business, or to organize and label them to correspond with the categories in
this request.

3. If You claim that the attorney-client privilege, the attorney work-product rule, or|
any other privilege is applicable to any Document, production of which is sought by this request,
the substance of that Document need not be disclosed in Your answers, but You shall, with
respect to that Document:

a. State the date of the Document;

b. Identify each and every author of the Document;

c. ldentify each and every person who prepared or participated in the preparation of
the Document;

d. Identify each and every person who received the Document;

e. Identify each and every person from whom the Document was received;

f. State the present location of the Document and all copies thereof;

g. Identify each and every person having custody or control of the Document and all
copies thereof; and

h. Provide sufficient further information concerning the Document and the
circumstances thereof to explain the claim of privilege and to permit the

adjudication of the propriety of that claim.

4, In the event You are able to produce only some of the Documents called for in

particular request, please produce all the Document You are able to and state the reasons fo]

Your inability to produce the remainder.
5. If You object to a portion of a request, please produce all Dacuments called for by

that portion of the request to which You do not object.

Page 8 of 15
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REQUESTS FOR PRODUCTIONS OF DOCUMENTS
REQUEST NO. 1: Please produce any and all Documents You sent to or received from

the Willard Plaintiffs, Willard, and/or Overland, or any employees, representatives, or agents of
the Willard Plaintiffs, Willard, and/or Overland relating to the Willard Property from January
2005 through present.
REQUEST NO. 2: Please produce any and all Documents You sent to or received from
BHI or any employees, representatives, agents, or successors of BHI relating to the Willard
Property from January 2005 to present.
REQUEST NO. 3: Please produce any and all Documents You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst relating to the Willard
Property from January 2005 to present.
REQUEST NO. 4: Please produce any and all Documents You sent to or received from
any other person or entity relating to the Willard Property from January 2005 to present.
REQUEST NO. 5: Please produce any and all Documents You have prepared or
authorized or directed preparation of relating to the Willard Property from January 2005 to
present.
REQUEST NO. 6: Please produce each and every contract to which you are a party tha
is related to the Willard Property.
REQUEST NO. 7: Please produce any and all marketing or promotional materials in
your possession, custody, or control for the lease or sale of the Willard Property.
REQUEST NO. 8: Please produée any and all Documents You sent to or received from
the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintiffy
relating to the Highway 50 Property from Januarfr 2005 through present.
REQUEST NO. 9: Please produce any and all Documents You sent to or received from
BHI or any employees, representatives, agents, or successors of BHI relating to the Highway 50

Property from January 2005 through present.

Page 9 of 15

A.App.354



O 0 N & v AW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.355

REQUEST NO. 10: Please produce any and all Documents You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst relating to the Highway
50 Property from January 2005 to present.

REQUEST NO. 11: Please produce any and all Documents You sent to or received from
any other person or entity relating to the Highway 50 Property from January 2005 to present.

REQUEST NO. 12: Please produce any and all Documents You have prepared oJ
authorized or directed preparation of relating to the Highway 50 Property from January 2005 to
present.

REQUEST NO. 13: Please produce each and every contract to which you are a partyJ
that is related to the Highway 50 Property.

REQUEST NO. 14; Please produce any and all marketing or promotional materials in
your possession, custody, or control for the lease or sale of the Highway 50 Property.

REQUEST NO. 15: Please produce any and all Documents You sent to or received from
the Wooley Plaintiffs or any employees, representatives, or agents of the Wooley Plaintifft
related to the Baring Property from January 2005 through present.

REQUEST NO. 16: Please produce any and all Decuments You sent to or received from
BH! or any employees, representatives, agents, or successors of BHI related to the Baring
Property from January 2005 through present.

REOQUEST NO. 17; Please produce any and all Decuments You sent to or received from
Jerry Herbst or any employees, representatives, or agents of Jerry Herbst related to the Baring]
Property from January 2005 to present.

REQUEST NO. 18: Please produce any and all Documents You sent to or received from
any person or entity related to the Baring Property from January 2005 to present.

REQUEST NO. 19: Please produce any and all Documents You have prepared o
authorized or directed preparation of relating to the Baring Property from January 2005 to

present,

Page 10 of 15
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REQUEST NO. 20: Please produce each and every contract to which you are a party|
that is related to the Baring Property.

REQUEST NO. 21: Please produce any and all marketing or promotional materials in
your possession, custody, or control for the lease or sale of the Baring Property.

REQUEST NO. 22: Please produce documents sufficient to identify any and all
commissions or other compensation that you have earned performing work for the Willard

Plaintiffs and/or the Waoley Plaintiffs from 2005 through present.

Page 11 of 15
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CERTIFICATE OF AUTHENTICITY

State of California )
) ss.
County of Santa Clara)

I, , do hereby declare as follows:

1. I am a duly authorized Custodian of Records for Daniel Gluhaich, and I have the
authority to certify said records.

2. The attached records are true, accurate and complete copies of the original
records responsive to the Subpoena Duces Tecum dated June ___, 2015, and are kept in the
regular course and scope of my business.

3. The attached records constitute all records responsive to the Subpoena Duces
Tecum dated June ____, 2015.

1 declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct to the best of my knowledge.

Executed this day of June, 2015.

By:
Custodian of Records
SUBSCRIBED and SWORN to before me this
day of , 2015.
NOTARY PUBLIC
Page 12 of 15
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EXHIBIT “B"
NEVADA RULES OF CIVIL PROCEDURE

RULE 45

(c) Protection of Persons Subject to Subpoena.

1. A party or an attorney responsible for the issuance and service of a subpoena shall
take reasonable steps to avoid imposing undue burden or expense on a person subject
to that subpoena, The Court on behalf of which the subpoena was issued shall enforce
this duty and impose upon the party or attorney in breach of this duty an appropriate
sanction, which may include, but is not limited to, lost earnings and a reasonable
attorney’s fee.

2, (A) Person commanded to produce and permit inspection and copying of
designated books, papers, documents or tangible things, or inspection of premises need
not appear in person at the place of production or inspection unless commanded to appear
for deposition, hearing or trial.
(B)  Subject to paragraph (d)(2) of this rule, a person commanded to produce
and permit inspection and copying may, within 14 days after service of the subpoena o1
before the time specified for compliance if such time is less than 14 days after service,
serve upon the party or attorney designated in the subpoena written objection to
inspection or copying of any or all of the designated materials or of the premises. l)l]
objection is made, the party serving the subpoena shall not be entitled to inspect and cop
the materials or inspect the premises except pursuant to an order of the court by which the
subpoena was issued. If objection has been made, the party serving the subpoena may,
upon notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel! production shall protect any person who
is not a party or an officer of a party from significant expense resulting from the
inspection and copying commanded.

3. (A)  On timely motion, the court by which a subpoena was issued shall quash
or modify the subpoena if it:

(i) fails to allow reasonable time for compliance;

(ii) requires a person who is not a party or an officer of a party to travel to a place
more than 100 miles from the place where that person resides, is employed or regularly transacts
business in person, except that such a person may in order to attend trial be commanded to travel
from any such place within the state in which the trial is held, or

(iii) requires disclosure of privileged or other protected matter and no exception o1
waiver applies, or

(iv) subjects a person to undue burden.

Page 13 of 1§
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(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information, or

(ii) requires disclosure of an unretained expert’s opinion or information no
describing specific events or occurrences in dispute and resulting from the expert’s study mad
not at the request of any party, the court may, to protect a person subject to or affected by th
subpoena, quash or modify the subpoena or, if the party in whose behalf is issued shows
substantial need for the testimony or material that cannot be otherwise met without undu
hardship and assures that the person to whom the subpoena is addressed will be reasonab
compensated, the court may order appearance or production only upon specified conditions.

(d) Duties in Responding to Subpoena.
1. A person responding to a subpoena to produce documents shall produce them asJ
they are keep in the usual course of business or shall organize and label them to
correspond with the categories in the demand.

2. When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party
to contest the claims.

Page 14 of 1S
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CERTIFICATE OF SERVICE
[ certify that | am an employee of DICKINSON WRIGHT, and that on this date, pursuant
to NRCP 5(b); | am serving a true and correct copy of the attached SUBPOENA DUCES
TECUM on the parties as set forth below:

__X___Placing an original or true copy thereof in a sealed envelope placed for

collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,
following ordinary business practices

Certified Mail, Return Reccipt Requested
Via Facsimile (Fax)
Via E-Mail

Placing an original or true copy thereof in a scaled envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)
EM/ECF Electronic Notification
Addressed as follows:

Daniel Gluhaich

Intero Real Estate Services

175 East Main Avenue Suite 130
Morgan Hill, CA 95037

David C. O'Mara

THE O'MARA LAW FIRM
311 E. Liberty Street

Reno, Nevada 89501

Brian P. Moquin

LLAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court

San Jose, California 95148

n
DATED this l’Iday of June, 2015

Page 15 of 15
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DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
Vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

| of 4

ACCEPTANCE OF SERVICE FOR

A.App.361

CASE NO. CV14-01712
DEPT. 6

DANIEL GLUHAICH
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

BRIAN P. MOQUIN, attorney for LARRY J. WILLARD, individually and as trustee of
the Larry James Willard Trust Fund; OVERLAND DEVELOPMENT CORPORATION,;
EDWARD C. WOOLEY AND JUDITH A. WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2, hereby acknowledges
receipt and accept service of process of the Subpoena in the above-referenced matter on behalf of
the Daniel Gluhaich.

DATED this ___ day of , 2015.

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN

California Bar No. 257583
Email: bmoquin@lawprism.com

3506 La Castellet Court
San Jose, California 95148

THE O’MARA LAW FIRM
DAVID C. O'MARA
Nevada Bar No. 8599

Email: david@omaralaw.net
311 E. Liberty Street

Reno, Nevada 89501

Attorneys for Plaintiffs
i

"
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this ___ day of

, 2015.

DICKINSON WRIGHT PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE
I certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached NOTICE OF CHANGE OF LAW FIRM
AFFILIATION on the party(s) set forth below by:

X (BY MAIL) on all parties in said action, by placing a true copy thereof enclosed
in a sealed envelope in a designated area for outgoing mail, addressed as set forth
below. At the Law Offices of DICKINSON WRIGHT PLLC, mail placed in that
designated area is given the correct amount of postage and is deposited that same date in
the ordinary course of business, in a United States mailbox in the City of Reno,
County of Washoe, Nevada.

By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

Certified Mail

(BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) at the addressees) set forth below.

0O Ooada o

(BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below.
addressed as follows:

O By email to the email addresses below.

O Federal Express (or other overnight delivery)

Addressed as follows:

Daniel Gluhaich David C. O’Mara

Intero Real Estate Services THE O’'MARA LAW FIRM
175 East Main Avenue Suite 130 311 E. Liberty Street
Morgan Hill, CA 95037 Reno, Nevada 89501

Brian P. Moquin

LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court

San Jose, California 95148

DATED this ___ day of , 2015,

An Employee of DICKINSON WRIGHT PLLC

4 of 4
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Mina Reel

From: Brian Moquin <bmoquin@lawprism.com>

Sent: Monday, June 29, 2015 7:28 PM

To: Stephanie J. Glantz

Cc: Brian R. Irvine; Anjali D. Webster; David O'Mara, Esq.

Subject: Re: Subpoena to Daniel Gluhaich - Willard, et al. v. BHI, et al.

Attachments: 20150629 RENO-#150-v2-Acceptance_of_Service_for_Daniel_Gluhaich -sBPM.pdf

Receipt acknowledged and Acceptance of Service signed and attached.

Best,
Brian

Brian P. Moquin, Esq.

Law Offices of Brian P. Moquin
3506 La Castellet Court

San Jose, CA 95148

skype: brianmogquin
408.300.0022
408.460.7787 cell
408.843.1678 fax

On 6/29/15 4:48 PM, Stephanie J. Glantz wrote:
Mr. Moquin,

Attached, please find a Subpoena to Daniel Gluhaich, an accompanying cover letter, and an Acceptance
of Service of Subpoena. If everything looks acceptable, please return a signed copy of the Acceptance of
Service at your earliest convenience. Thank you in advance, and please do not hesitate to contact our
office if you have any questions.

Kind regards,
Stephanie Glantz

Stephanie J. Glantz Legal Secretary

100 West Liberty Street  phone 775-343-7513

Suite 940
Reno NV 89501-1991 ~ Fax  775-786-0131

Email SGlantz@dickinsonwright.com

DICKINSON WRIGHTrit¢

MICHIGAN ARIZONA HEWADA <CHIO TEMMESSEE WASHINGTOND.C. TORIHTD

The information contained in this e-mail. including any attachments, is confidential, intended only for the named recipient(s), and may be
legally privileged. If you are not the intended recipient, please delete the e-mail and any attachments, destroy any printouts that you may
have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature” or "signed” under any electronic
transmission acts, unless otherwise specifically stated herein. Thank you.

1
A.App.366
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DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard TniE¢xtund,
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
Vvs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual; and JH, INC., a Nevada
Corporation,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
\

1 of4

ACCEPTANCE OF SERVICE FOR
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CASE NO. CV14-01712
DEPT. 6

DANIEL GLUHAICH
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

BRIAN P. MOQUIN, attorney for LARRY J. WILLARD, individually and as trustee of
the Larry James Willard Trust Fund; OVERLAND DEVELOPMENT CORPORATION;,;
EDWARD C. WOOLEY AND JUDITH A. WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2, hereby acknowledges
receipt and accept service of process of the Subpoena in the above-referenced matter on behalf of
the Daniel Gluhaich.

th
DATED this 29 day of __ June 2015,

/L//—_\

LAW OFFICES OF BRIAN P. MOQUIN
BRIAN P. MOQUIN

California Bar No. 257583
Email: bmoquin@lawprism.com

3506 La Castellet Court
San Jose, California 95148

THE O’MARA LAW FIRM
DAVID C. O'MARA
Nevada Bar No. 8599

Email: david@omaralaw.net
311 E. Liberty Street

Reno, Nevada 89501

Attorneys for Plaintiffs
"

"
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The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this ___day of

AFFIRMATION
Pursuant to NRS 239B.030

, 201

By:

Text
Text

A.App.369

5.

DICKINSON WRIGHT PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE
I certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached NOTICE OF CHANGE OF LAW FIRM
AFFILIATION on the party(s) set forth below by:

X (BY MAIL) on all parties in said action, by placing a true copy thereof enclosed
in a sealed envelope in a designated area for outgoing mail, addressed as set forth
below. At the Law Offices of DICKINSON WRIGHT PLLC, mail placed in that
designated area is given the correct amount of postage and is deposited that same date in
the ordinary course of business, in a United States mailbox in the City of Reno,
County of Washoe, Nevada.

By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

Certified Mail

(BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) at the addressees) set forth below.

O oo 0O

(BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below.
addressed as follows:

[ By email to the email addresses below.

O Federal Express (or other overnight delivery)

Addressed as follows:

Daniel Gluhaich David C. O’Mara

Intero Real Estate Services THE O’MARA LAW FIRM
175 East Main Avenue Suite 130 311 E. Liberty Street
Morgan Hill, CA 95037 Reno, Nevada 89501

Brian P. Moquin

LAW OFFICES OF BRIAN P. MOQUIN
3506 La Castellet Court

San Jose, California 95148

DATED this ___ day of , 2015.

An Employee of DICKINSON WRIGHT PLLC

4 of4
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Mina Reel —
From: Brian Moquin <bmogquin@lawprism.com>

Sent: Sunday, July 19, 2015 1:49 AM

To: Brian R. Irvine; david@omaralaw.net

Cc: Anjali D. Webster; Mina Reel

Subject: Re: Willard Wooley v. BHI

Sorry, I must have missed the episode of Sesame Street where the definition of the term "deposition" was
redefined.

I will place the responsive documents along with a certification from Mr. Gluhaich in the Dropbox share on
Monday.

Brian

On 7/17/15 12:07 PM, Brian R. Irvine wrote:

Brian-

You misunderstand me, and how records depositions work. We either need Mr. Gluhaich to sign the
custodian of records certificate provided as part of his subpoena packet (which we should have received
on July 15, 2015 pursuant to the subpoena), or he needs to appear personally at the Court Reporter’s
office on Monday and confirm on the record that he is providing documents that are fully responsive to
the subpoena.

| don’t want to come to San Jose on Monday, and | don’t want to take Mr. Gluhaich’s deposition on
Monday. But, | do need him to certify that he is supplying documents that are fully-responsive to the
subpoena. | would prefer to use Dropbox again as opposed to taking an unnecessary trip. Please
confirm that is how you intend to proceed, and that Mr. Gluhaich will include the custodian of records
certificate as part of his production.

Thanks,

Brian

Brian R. Irvine Member

100 West Liberty Street  pnhone 775-343-7507

Suite 940
Reno NV 89501-1991 Fax 775-786-0131

Email Blrvine@dickinsonwright.com

From: Brian Moquin [mailto:bmoquin@lawprism.com]
Sent: Friday, July 17, 2015 11:59 AM

To: Brian R. Irvine; david@omaralaw.net

Cc: Anjali D, Webster; Mina Reel

Subject: Re: Willard Wooley v. BHI

A.App.372
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Rule 45(c)(2)(A) states: "A person commanded to produce and permit inspection and copying of
designated books, papers, documents or tangible things, or inspection of premises need not
appear in person at the place of production or inspection unless commanded to appear for
deposition, hearing or trial." The subpoena you served requests that Mr. Gluhaich "produce and
permit inspection and copying of designated materials, information, or tangible things in the
possession, custody, or control of the deponent," not that he "attend and give testimony at a
deposition." Your letter stated, "You are required, pursuant to Nevada Rule of Civil Procedure
45, to produce true, legible, and durable copies of the documents identified in Exhibit A to the
Subpoena Duces Tecum at the office of Talty Court Reporters, 2131 The Alameda, San Jose, CA
95126 on July 20, 2015, at 9:00 a.m. If you fail to attend, you may be deemed guilty of
contempt of Court and liable to pay all losses and damages caused by your failure to
appear.” Nowhere does it state that Mr. Gluhaich needed to appear to be deposed.

If you prefer, I can deliver the documents on Monday via Dropbox. If not, even if Mr. Gluhaich
accompanies me to Talty Court Reporters on Monday to deliver the records, he will not submit
to a deposition at that time since he was nowise commanded to do so. You have already noticed
Mr. Gluhaich for deposition in late August, and he plans to attend that deposition.

I'll be offline until I land in Hong Kong in about ten hours.

Brian

On 7/17/15 11:11 PM, Brian R. Irvine wrote:

Brian-

Thanks for your response. Does that mean that Mr. Gluhaich intends to appear
personally for a duces tecum records deposition on July 20, 2015 at 9:00 a.m. in San
lose? The letter you referenced specified that Mr. Gluhaich could personally appear
and produce records on July 20, 2015, or in the alternative, that he could deliver copies
to my office in Reno on or before July 15, 2015.

Please clarify, as | do not want to travel to San Jase on Monday for the deposition if the
documents will be mailed or provided via Dropbox.

Brian Irvine

From: Brian Moquin [mailto:bmoquin@lawprism.com]
Sent: Friday, July 17, 2015 9:47 AM

To: Brian R. Irvine; david@omaralaw.net

Cc: Anjali D. Webster; Mina Reel

Subject: Re: Willard Wooley v. BHI

Per your letter dated June 29, 2015 that accompanied the subpoena duces tecum to
Mr. Gluhaich, you extended the deadlines to produce copies at Talty Court
Reporters in San Jose, California until July 20, 2015. Responsive documents will
be tendered as specified on July 20, 2015.

Note that I will be traveling home and most likely unavailable until Saturday, July
18 after 11:30 P.M.

A.App.373
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Brian

On 7/17/15 9:30 PM, Brian R. Irvine wrote:

Brian-

Thank you for the email. We will expect your response by Tuesday, July
21, 2015.

Also, Dan Gluhaich’s response to the subpoena duces tecum was due on
Wednesday, July 15, 2015. We have not received any response or any
documents. Can you tell me what the status is on those responses, or
should | contact Mr. Gluhiach directly?

Brian Irvine

Brian R. Irvine Member

18?%;’:’“* Liberty  ppone 775-343-7507
Suite 940 Fax  775-786-0131

Reno NV 89501-1991 Email Blrvine@dickinsonwright.com

From: Brian Moquin [mailto:bmoquin@lawprism.com]
Sent: Thursday, July 16, 2015 10:03 PM

To: Mina Reel; david@omaralaw.net

Cc: Brian R. Irvine; Anjali D. Webster

Subject: Re: Willard Wooley v. BHI

As I mentioned last week, I am working in India this week,
returning this Saturday. While I disagree with some of the alleged
deficiencies, I will contact my clients when I return and should
have supplemental responses to you by this coming Tuesday at the
latest.

Brian

On 7/16/15 5:48 AM, Mina Reel wrote:
Good Afternoon,
Please see attached correspondence of today’s date
from Brian Irvine. If you cannot view the

attachment, please let me know.

Thank you.
Mina Reel

A.App.374
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Mina Reel Paralegal

100 WestLiberty  phone 775-343-7509
Suite 940 Fax  775-786-0131

Reno NV 89501-1991 Email MRegl@dickinsonwright.com

DICKINSONMWRIGHT e

MICHIGAH ARIZONA HEVADA OHIO TEMNESSEE WASHINGTOM D.C. TOROHTO

The information contained in this e-mail. including any attachments. is
confidential. intended only for the named recipient(s). and may be legally
privileged. If you are not the intended recipient. please delete the e-mail
and any altachments, destroy any printouts that you may have made and
notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any
purpose 1o be a "signature” or "signed” under any electronic transmission
acts, unless otherwise specifically stated herein. Thank you.

The information contained in this e-mail. including any attachments. is confidential. intended only
for the named recipient(s). and may be legally privileged. If you are not the intended recipient,
please delete the e-mail and any altachments, destroy any printouts that you may have made and
notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature”
or "signed” under any electronic transmission acts, unless otherwise specifically stated herein.
Thank you.

The information contained in this e-mail. including any attachments. is confidential. intended only for the named
recipieni(s), and may be legally privileged. If you are not the intended recipient, please delete the e-mail and any
attachments, destroy any printouts that you may have made and notify us immediately by return e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature” or "signed" under
any electronic transmission acts, unless olherwise specifically staled herein. Thank you.

The information contained in this e-mail, including any attachments. is confidential. intended only for the named recipient(s), and may be
legally privileged. If you are nat the intended recipient. please delete the e-mail and any attachments, destroy any printouts that you may
have made and notify us immediately by returmn e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature” or "signed" under any electronic
transmission acts. uniess otherwise specifically stated herein. Thank you.

A.App.375
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Mina Reel

.
From: Brian R. Irvine
Sent: Tuesday, July 21, 2015 4:28 PM
To: Brian Moquin; david@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: RE: Acceptance of Service
Brian-

I still have not received the response to Mr. Gluhaich’s document subpoena. As of tomorrow, that response will be one-
week late and we will have no choice but to file another motion. Please advise as to the status of that response.

Thank you,

Brian Irvine

From: Brian Moquin [mailto:bmoquin@Ilawprism.com]
Sent: Monday, July 20, 2015 6:18 PM

To: Mina Reel; david@omaralaw.net

Cc: Brian R. Irvine; Anjali D. Webster

Subject: Re: Acceptance of Service

Attached, typos corrected.

I've been working for 20 hours straight on the Gluhaich subpoena response, should have it to you sometime tonight. I'm
also in touch with Messers. Willard and Wooley and they are searching for additional documents to supplement their
responses, which I'm still intending to provide to you sometime tomorrow.

Brian

408.300.0022
408.460.7787 cell

On 7/20/15 4:51 PM, Mina Reel wrote:
Mr. Moquin,

Attached please find the Acceptance of Service and File Stamped CA Deposition Subpoena for
Mr. Daniel Gluhaich.

Please be so kind to execute the Acceptance of Service and return to us as soon as possible.
Thank you.

Mina Reel Paralegal

100 West Libetty  ppone 775-343-7509

Street
Suite 940 Fax  775-786-0131

Reno NV 89501-1991 Email MReel@dickinsonwright.com

A.App.377
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DICKINSONf\}VRIGHTn'n.lc

MICHIGAN ARIZOHA HEWADA SHIO TENHESSEE WASHINGTON 0.C. TORCHTD

The information contained in this e-mail, including any attachments, is confidential, intended only for the named recipient(s), and inay be
legally privileged. If you are not the intended recipient. please delete the e-mail and any attachments. destroy any printouts that you may
have made and nolify us immediately by retum e-mail.

Neither this transmission nor any attachment shall be deemed for any purpose to be a "signature” or "signed" under any electronic
transmission acts. unless otherwise specifically stated herein. Thank you.

A.App.378
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Mina Reel
I E
From: Brian R. Irvine
Sent: Thursday, July 23, 2015 4:11 PM
To: Brian Moquin; david@omaralaw.net
Cc: Anjali D. Webster; Mina Reel
Subject: Willard / Wooley v. BHI, et al.
Dear Brian-

| just listened to your voice message regarding the cancellation of the deposition of Larry Willard set for August 19,
2015. As you know, we have been attempting to conduct written discovery and take several depositions in this matter,
all of which needs to be completed well in advance of the September 11, 2015 deadline for the disclosure of initial
expert witnesses. The August 19, 2015 date was agreed-upon, and is at the very end of what | consider to be reasonable
to allow sufficient time for the preparation of deposition transcripts that could be reviewed and relied upon by potential
experts. Is it possible for your co-counsel, Mr. O’Mara, to defend the deposition so we can keep the date? That would
be my preference. If that is absolutely not possible, we need an alternative date immediately, and we still intend to take
the deposition in Reno so my client does not incur additional expenses.

Also, we still do not have a response to our subpoena to Mr. Gluhaich. The response is now eight days late, and you
have fallen into a pattern of ignoring discovery deadlines. We intend to file a motion tomorrow and seek relief on
shortened time unless | have a response by morning. | am truly not trying to be difficult, but these continued delays are
not allowing us to conduct the discovery we need to prepare this case for our clients.

Sincerely,

Brian Irvine

A.App.380
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Mina Reel
N
From: Brian Moquin <bmoquin@lawprism.com>
Sent: Tuesday, June 23, 2015 10:39 AM
To: Anjali D. Webster; david@omaralaw.net
Cc: Brian R. Irvine; Mina Reel
Subject: Re: Willard et al. v. BHI et al.

| called and spoke with Mr. Irvine when the question regarding issuing a subpoena to Mr. Gluhaich arose. | told him that
| was going down to retrieve documents from Mr. Gluhaich, which | did. | have been working literally day and night ever
since, culling through 162,000 e-mail messages that | received from him to extract messages related to the discovery
responses. While it is certainly within your right to file a motion to compel, | will have the responses to you by the end
of this week.

Brian

408.300.0022
408.460.7787 cell

On 6/23/15 10:19 AM, Anjali D. Webster wrote:

Dear Messrs. Moquin and O’Mara:

Plaintiffs’ responses to Defendants’ discovery requests served on April 22, 2015, in the above-
referenced case are now 21 days past due, even with the agreed-upon extension. Based upon Plaintiffs
failure to answer, we are filing a Motion to Compel Discovery Responses and an Ex Parte Motion for an
Order Shortening Time on the briefing of the Motion to Compel in Second Judicial District Court today.

7

Thank you,
Anjali

Anjali D. Webster Attorney

100 West Liberty Street  ppone 775-343-7498

Suite 940
Reno NV 89501-1991 Fax  775-786-0131

Email AWebster@dickinsonwright.com

A.App.382
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Jacqueline Bryant
4030 Clerk of the Court

DICKINSON WRIGHT, PLLC Transaction # 5127223
JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
VS.
STIPULATION AND ORDER TO
BERRY-HINCKLEY INDUSTRIES, a Nevada CONTINUE TRIAL
corporation; and JERRY HERBST, an
Individual, (FIRST REQUEST)
Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Counterclaimants,
Vs

1of$

A.App.383
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

STIPULATION AND ORDER TO CONTINUE TRIAL
(FIRST REQUEST)

Plaintiffs Edward C. Wooley and Judith A. Wooley, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000, Plaintiffs/ Counter-
defendants Larry J. Willard, individually and as trustee of the Larry James Willard Trust Fund,
and Overland Development Corporation (collectively, “Plaintiffs”); and Defendants/
Counterclaimants Berry-Hinckley Industries and Jerry Herbst (collectively, “Defendants,” and
together with Plaintiffs, “the Parties”), by and through their respective attorneys of record,
hereby stipulate and agree that good cause exists for this Court to enter an order continuing the
trial scheduled to begin on January 11, 2016 based on the following:

e The Parties need to conduct significant additional discovery, including discovery relating
to expert disclosures.

The parties further stipulate and agree that should this Court enter an order continuing the
trial, the following deadlines in the Joint Case Conference Report filed on February 4, 2015, .
shall be amended as follows: _

e The discovery deadline shall be extended until sixty (60) days before the first day of the
rescheduled trial; provided, however, that if the 60th day before trial falls on a weekend
or holiday, the deadline shall be the following judicial day.

e The deadline to serve, file, and submit for decision any dispositive motions shall be
extended until thirty (30) days before the first day of the rescheduled trial; provided,
however, that if the 30th day before trial falls on a weekend or holiday, the deadline shall

be the following judicial day.
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e The deadline to serve expert disclosures shall be extended until ninety (90) days before
the close of discovery; provided, however, that if the 90th day before trial falls on a
weekend or holiday, the deadline shall be the following judicial day.

e The deadline to serve rebuttal expert disclosures shall be extended until thirty (30) days
after the deadline to file initial expert disclosures; provided, however, that if the 30th day |
after initial expert disclosures falls on a weekend or holiday, the deadline shall be the
following judicial day.

Undersigned counsel certifies that their respective clients have been advised that a
stipulation for continuance is to be submitted on their behalf, The parties have no objection
thereto.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Attorneys for Plaintiffs Attorneys for Defendants
A ==
LAW OFFICES OF BRIAN P. MOQUIN DICKINSON WRIGHT, PLLC
Brian P. Moquin JOHN P. DESMOND
3506 La Castellet Court BRIAN R. IRVINE
San Jose, California 95148 ANJALI D. WEBSTER
100 West Liberty Street, Suite 940
THE O’MARA LAW FIRM Reno, NV 89501
David C. O’Mara Tel: (775) 343-7500
311 E. Liberty Street Fax: (775) 786-0131

Reno, Nevada 89501
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ORDER
This Court, having reviewed the Stipulation to Continue Trial submitted by the parties,
and good cause appearing,
IT IS HEREBY ORDERED that good cause exists to continue the trial in the above-

referenced matter.

IT IS FURTHER ORDERED that the parties shall reset the trial within five (5) days of
this Order, unless this Court waives this requirement. |

IT IS FURTHER ORDERED that the discovery deadline shall be extended until 60 days
before the first day of the rescheduled trial; provided, however, that if the 60th day before frial
falls on a weekend or holiday, the deadline shall be the following judicial day.

IT IS FURTHER ORDERED that the deadline to serve, file, and submit for decision any
dispositive motions shall be extended until 30 days before the first day of the rescheduled trial;
provided, however, that if the 30th day before trial falls on a weekend or holiday, the deadline
shall be the following judicial day.

IT 1S FURTHER ORDERED that the deadline to serve expert disclosures shall be
extended until ninety (90) days before the close of discovery; provided, however, that if the 90th
day before trial falls on a weekend or holiday, the deadline shall be the following judicial day.

i

"

"

"
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IT IS FURTHER ORDERED that the deadline to serve rebuttal expert disclosures shall
be extended until 30 days after the deadline to file initial expert disclosures; provided, however,

that if the 30th day after initial expert disclosures falls on a weekend or holiday, the deadline

shall be the following judicial day.
IT IS SO ORDERED.

)
DATED this %ay of

Respectfully submitted by:
DICKINSON WRIGHT, PLLC

=

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

~ T~

T

Attorneys for Defendants
Berry-Hinckley Industries and Jerry Herbst

RENO 65540-1 1624v1

50f5

A.App.387

DISTRICPCOURT JUDGE

A.App.387
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT, PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached STIPULATION AND ORDER TO

CONTINUE TRIAL (FIRST REQUEST) on the party(s) set forth below by:

X Placing an original or true copy thereof in a sealed envelope placed for
collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,
following ordinary business practices.

] By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

L]  Certified Mail

L] (BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) set forth below.

L] (BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below.
addressed as follows:

X By email to the email addresses below.

[] Federal Express (or other overnight delivery)

Brian P. Moquin David C. O’Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O’MARA LAW FIRM
3506 La Castellet Court 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501

bmoquin@lawprism.com

david@omaralaw.net

DATED this 3" day of September, 2015.

An Eniployee of DCKINSON WRIGHT, PLLC

A.App.388
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FILED
Electronically
CV14-01712

2016-05-02 11:05:00|AM
Jacqueline Bryant
Clerk of the Court

Transacti
3980 ction # 5493313

DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond(@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com
Attorney for Defendants

Berry Hinckley Industries, and

Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,
STIPULATION AND [PROPOSED]

ORDER TO CONTINUE TRIAL

Plaintiff,
VS. (SECOND REQUEST)

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

A.App.389
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund,
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

Plaintiffs Edward C. Wooley and Judith A. Wooley, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000, Plaintifts/ Counter-
defendants Larry J. Willard, individually and as trustee of the Larry James Willard Trust Fund, and
Overland Development Corporation (collectively, “Plaintiffs”); and Defendants/ Counterclaimants
Berry-Hinckley Industries and Jerry Herbst (collectively, “Defendants,” and together with Plaintiffs,
“the Parties”), by and through their respective attorneys of record, hereby stipulate and agree that
good cause exists for this Court to enter an order to vacate the trial date scheduled to begin on
August 29, 2016 based on the following:

1. The Parties need to conduct significant additional discovery, including discovery
relating to expert disclosures.

2. Specifically, Plaintiffs still need to provide Defendants with (1) Plaintiffs’ tax returns
that have not yet been provided; (2) any new information relating to the current re-let status of the
property located in Carson City, Nevada, owned by the Wooley Plaintiffs; (3) new information
relating to the Wooley Plaintiffs’ efforts to refinance the Wooley Plaintiffs’ loan on the property
located in Carson City, Nevada; (4) information relating to Plaintiffs’ tax calculations performed by
Plaintiffs’ accountants and referenced as part of Plaintiffs’ responses to Defendants’ interrogatories;
(5) Plaintiffs’ NRCP 16.1 damages calculations; and (6) any other supplemental information
requested by Defendants.

3. Accordingly, the Parties stipulate to a short continuance of the trial date, up to and
including 180 days beyond the presently scheduled date of August 29, 2016.

4. The Parties agree to appear and reschedule the trial within five (5) days of the date of

this Court’s Order approving the Parties’ stipulation.
-2

A.App.390




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.391

The parties further stipulate and agree that should this Court enter an order continuing the
trial, the following deadlines in the March 14, 2016, Stipulation and Order on file herein shall be
amended as follows:

1. The discovery deadline shall be extended until sixty (60) days before the first day of
the rescheduled trial; provided, however, that if the 60th day before trial falls on a weekend or
holiday, the deadline shall be the following judicial day.

2. The deadline to serve, file, and submit for decision any dispositive motions shall be
extended until thirty (30) days before the first day of the rescheduled trial; provided, however, that if
the 30th day before trial falls on a weekend or holiday, the deadline shall be the following judicial
day.

3. The deadline to serve expert disclosures shall be extended until ninety (90) days
before the close of discovery; provided, however, that if the 90th day before the close of discovery
falls on a weekend or holiday, the deadline shall be the following judicial day.

4. The deadline to serve rebuttal expert disclosures shall be extended until thirty (30)
days after the deadline to file initial expert disclosures; provided, however, that if the 30th day after
initial expert disclosures falls on a weekend or holiday, the deadline shall be the following judicial
day.

1

1/

/1

1/

1/
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Undersigned counsel certifies that their respective clients have been advised that a stipulation
for continuance is to be submitted on their behalf. The parties have no objection thereto.

AFFIRMATION

A.App.392

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.
Dated this 26 day of April, 2016.

Attorneys for Plaintiffs

L

LAW OFFICES OF BRIAN P. MOQUIN
Brian P. Moquin

3287 Ruffino Lane

San Jose, California 95148

THE O°’MARA LAW FIRM
David C. O’Mara

311 E. Liberty Street

Reno, Nevada 89501

Dated this Z{flaay of April, 2016.

Attorneys for Defendants

——
DICKINSON WRIGHT, PLLC
JOHN P. DESMOND
BRIAN R. IRVINE
ANJALI D. WEBSTER
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131

A.App.392
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ORDER
This Court, having reviewed the Stipulation to Continue Trial submitted by the parties, and

good cause appearing,

IT IS HEREBY ORDERED that good cause exists to vacate the trial date in the above-
referenced matter.

IT IS FURTHER ORDERED that the parties shall reset the trial within five (5) days of this
Order, unless this Court waives this requirement.

IT IS FURTHER ORDERED that the discovery deadline shall be extended until 60 days
before the first day of the rescheduled trial; provided, however, that if the 60th day before trial falls
on a weekend or holiday, the deadline shall be the following judicial day.

IT 1S FURTHER ORDERED that the deadline to serve, file, and submit for decision any
dispositive motions shall be extended until 30 days before the first day of the rescheduled trial;
provided, however, that if the 30th day before trial fallson a weekend or holiday, the deadline shall
be the following judicial day.

IT IS FURTHER ORDERED that the deadline to serve expert disclosures shall be extended
until ninety (90) days before the close of discovery; provided, however, that if the 90th day before
the close of discovery falls on a weekend or holiday, the deadline shall be the following judicial day.
I

11
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1T IS FURTHER ORDERED that the deadline to serve rebuttal expert disclosures shall be
extended until 30 days after the deadline to file initial expert disclosures; provided, however, that if

the 30th day after initial expert disclosures falls on a weekend or holiday, the deadline shall be the

[]
‘.

following judicial day.
o Atllion  CorTeriiad Ceo  t02ll Ko<

IT IS SO ORDERED.

DATED thiy i /hay of | )kg/_j@ 016. ,,

COURT JUDGE

Respectfully submitted by:
DICKINSON WRIGHT, PLLC

&~

——

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond{dickinsonwright.com
Email: Birvine@wdickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry-Hinckley Industries and Jerry Herbst

A.App.394
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CERTIFICATE OF SERVICE

1 certify that I am an employee of DICKINSON WRIGHT, PLLC, and that on this date,

pursuant to NRCP 5(b), I am serving the attached STIPULATION AND ORDER TO

CONTINUE TRIAL (SECOND REQUEST) on the party(s) set forth below by:

X Placing an original or true copy thereof in a sealed envelope placed for
collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,
following ordinary business practices.

] By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

] Certified Mail

O (BY PERSONAL DELIVERY) by causing a true copy thereof to be hand
delivered this date to the addressee(s) set forth below.

] (BY FACSIMILE) on the parties in said action by causing a true copy thereof to
be telecopied to the number indicated after the addressees) noted below.
addressed as follows:

X By email to the email addresses below.

] Federal Express (or other overnight delivery)

Brian P. Moquin David C. O’Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O’'MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501
bmoquin@lawprism.com david@omaralaw .net

DATED this {0 day of April, 2016,

1A
An Expployee pf DISKINSON WRIGHT, PLLC

RENO 65540-1 7984v]

A.App.395
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DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: AWebster@dickinsonwright.com

Attorneys for Defendants
Berry-Hinckley Industries and
Jerry Herbst

A.App.396

FILED
Electronically
CV14-01712

2016-08-01 04:21:31 PM

Jacqueline Bryant
Clerk of the Court

Transaction # 5636821 : csuld

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually

and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of
the Edward C. Wooley and Judith A.
Wooley Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

CASE NO. CV14-01712
DEPT. 6

DEFENDANTS/COUNTERCLAIMANTS’

MOTION FOR PARTIAL SUMMARY
JUDGMENT

Page 1 of 27
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VS

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust
Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst
(collectively, “Defendants”) hereby bring this Motion for Partial Summary Judgment on certain
claims for consequential damages asserted by Plaintiffs Larry J. Willard, individually and as
trustee of the Larry James Willard Trust Fund, and Overland Development Corporation
(collectively, “Willard”), and Edward C. Wooley and Judith A. Wooley, individually and as
trustees of the Edward C. Wooley and Judith A. Wooley Trust 2000 (collectively, “Wooley”).
This Motion is made pursuant to NRCP 56, the attached memorandum of points and authorities,
the affidavit of Timothy Herbst (Exhibit 1), all pleadings and papers on file herein, and any
other material that this Court may choose to consider.

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

This is an action for breach of lease agreements that were entered into by Defendants
and two separate groups of Plaintiffs: Willard and Wooley.! The lease agreements were for
different parcels of property. This Motion addresses Plaintiffs’ baseless claims for millions of
dollars in purported consequential damages to which Plaintiffs are not entitled as a matter of

law.

'While two motions could have been filed to address Willard’s Wooley’s claims
separately, Defendants chose to file one motion because the legal issues regarding Willard and
Wooley’s claims addressed herein greatly overlap and it is therefore more efficient to address
both Willard and Wooley’s claims in the same motion. As filing one motion instead of two has
caused Defendants to exceed the page limits set forth in this Court’s Order, Defendants are
contemporaneously filing a motion to exceed page limits.

Page 2 of 27
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Specifically, well beyond the more than $20 million cumulatively sought by Plaintiffs as
rent-based damages,? Plaintiffs also seek millions of dollars in damages for purported losses that
do not result directly from any purported breach and that Plaintiffs have admitted were not
foreseeable at the time the leases were executed. Plaintiffs’ overreaching attempt to hold
Defendants liable for costs that Defendants could not foresee and did not agree to is prohibited
by Nevada law. Even worse, Plaintiffs never actually incurred many of their damages sought.
Nevada law does not permit parties to use lawsuits as a means to profit millions of dollars
beyond their actual purported losses; thus, Plaintiffs are not entitled to these damages as a
matter of law. Finally, even if Plaintiffs incurred some of the unforeseeable damages sought, a
review of the purported “damages” demonstrates just how overreaching is Plaintiffs’ request for
consequential damages. For example, Plaintiffs request attorneys’ fees that they incurred in a
previous action which they instituted against Defendants in an improper forum and in which
Defendants, not Plaintiffs, were the prevailing party, as Defendants successfully obtained
dismissal of the entire case in California. Plaintiffs’ request for those fees, which is untimely,
made in the wrong court, and not recoverable pursuant to prevailing party principles, is an
example of how Plaintiffs are using this lawsuit to seek damages well beyond those permitted
by law. This conduct should not be permitted and this Court should grant the Motion in order to
streamline issues for trial.

The undisputed facts demonstrate that Plaintiffs are not entitled to the damages
addressed herein as a matter of law. Thus, to streamline this case and eliminate consideration at
trial of overreaching and impermissible damages requests which can be resolved in advance,
Defendants respectfully request that this Court grant summary judgment in Defendants’ favor
and preclude Plaintiffs from seeking such damages at trial.

I

?Defendants have numerous defenses to these purported damages which will not be
addressed in this Motion but at a later time.

Page 3 of 27
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FACTS AND PROCEDURAL BACKGROUND

1. The Willard Lease.

In 2005, Willard and BHI entered into a commercial lease (the “Willard Lease”) for the
lease of real property in Reno, Nevada (the “Willard Property”). (Willard Lease, Exhibit 2;
First Amended Complaint (“FAC”) q 9, on file herein). In 2007, Mr. Herbst entered into a
guaranty agreement for the Willard Lease. (Willard Guaranty, Exhibit 3; FAC { 11, on file
herein).

Willard claims that BHI breached the Willard Lease in 2013. (FAC { 12, on file herein).
As a result of this purported breach, Willard seeks approximately $15 million in purported
future rent. 1d. 1 14. Willard also seeks more than $10 million in purported consequential
damages which will be addressed in this Motion: (1) attorneys’ fees allegedly incurred by
Willard in an action Plaintiffs brought against Defendants in California; (2) fees Willard
allegedly incurred in his voluntary bankruptcy; and (3) damages related to the short sale of the
Willard Property. However, it is undisputed that these damages were not foreseeable and that
many of these purported damages were not even actually incurred by Willard or are otherwise
not recoverable.

Specifically, with respect to the “attorneys’ fees” damages, upon BHI’s purported
breach, Willard (and Wooley) filed a lawsuit in California against Defendants and numerous
other individuals and entities who had no relationship to Willard and Wooley, including
Maryanne Herbst, JH Inc., Terrible Herbst, and Marc Berger. (Docket Sheet, Exhibit 4).
Defendants moved to dismiss the California action for lack of personal jurisdiction because,
amongst other things, all Defendants reside in Nevada, the leased property is located in Nevada,
and the leases contained a forum selection clause that required any action to be filed in Nevada.
(Second Amended Motion to Dismiss, Exhibit 5). The California court granted Defendants’
motion and dismissed the case. (Docket Sheet p. 11 at 3/18/2014, Exhibit 4). Even though

Defendants prevailed, and had to incur needless fees defending against this baseless action filed

Page 4 of 27
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in an improper forum, Willard is now requesting his fees incurred in that action. This untimely
request, made in the wrong court, is for $35,000 that Willard purportedly incurred in fees in that
action. (FAC 1 18, on file herein).

With respect to the “bankruptcy fees” damages, Willard filed a voluntary bankruptcy in
2013. Id. 1 17. Willard seeks to recover from Defendants $22,623 in legal fees and $15,000 in
accounting fees purportedly incurred in connection with this bankruptcy. 1d. However, there are
no facts in the record that demonstrate that this bankruptcy was or would have been foreseeable
to Defendants at the time the parties executed the Willard Lease. In fact, Willard has admitted
that he never discussed with Defendants that a breach of the Willard Lease could result in him
filing bankruptcy. (Deposition of L. Willard at 115, Exhibit 6). Further, Willard’s purported
need to file bankruptcy at all is questionable, as Willard voluntarily dismissed the bankruptcy a
mere six months after filing it. (FAC 1 17, on file herein).

Finally, with respect to the ‘“short sale” damages, in March 2014, Willard sold the
Willard Property in a short sale. Id. § 15. Willard’s lenders then forgave any remaining debt
owed on the Willard Property after the short sale. (Deposition of L. Willard at 89, Exhibit 6).
Willard now seeks to hold Defendants liable for more than $5 million® of alleged tax
consequences that purportedly resulted from the forgiven debt in the short sale, for $549,852 in
closing costs, and for $4,437,500 of “lost earnest money” that Willard purportedly invested in
the Willard Property. (FAC 15, on file herein). However, there are no facts in the record
which demonstrate that this short sale was or would have been foreseeable at the time the
parties executed the Willard Lease, nor that resulting tax consequences would have been
foreseeable. (Affidavit of T. Herbst, Exhibit 1; Deposition of L. Willard p. 117-119, Exhibit 6).
Further, Willard never actually paid the income tax or closing costs he seeks, and therefore, they

are not recoverable as damages. (2014 Federal Tax Return for Overland, Exhibit 7; 2013

SWillard has estimated the tax consequences to be $2,430,000 for Overland and
$3,152,000 for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12).

Page 5 of 27
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Federal Tax Return for Overland, Exhibit 24; 2014 Federal Tax Return for Mr. Willard,
Exhibit 8; Seller’s Final Closing Statement, Exhibit 9).

2. The Wooley L eases.

In 2005, BHI and Wooley entered into a commercial lease for the lease of property on
Highway 50 (“Highway 50 Lease”). (Highway 50 Lease, Exhibit 10; FAC { 28, on file herein).
Mr. Herbst entered into a guaranty agreement on the lease in 2007. (Highway 50 Guaranty,
Exhibit 11; FAC { 31, on file herein). Wooley claims that BHI breached the Highway 50 Lease
in 2013. (FAC 1 32, on file herein).

In 2006, Wooley bought property on Baring Boulevard (the “Baring Property”), and
BHI and Wooley entered into a separate lease for that property (the “Baring Lease”). (Baring
Purchase Agreement, Exhibit 13; Baring Lease, Exhibit 14; FAC { 29, on file herein). Upon
Wooley’s purchase of the Baring Property, Wooley entered into a mortgage loan for the Baring
Property which purportedly contained a clause which “cross-collateralized” the Baring Property
and the Highway 50 Property. (Baring Property Loan at ECW78 1.7, Exhibit 15). However, it
is undisputed that neither BHI nor Mr. Herbst were party to Wooley’s mortgage loan, and that
neither BHI nor Mr. Herbst knew about the cross-collateralization provisions that are apparently
contained in Wooley’s financing documents. (Deposition of E. Wooley p. 119, 120, Exhibit 16;
Affidavit of T. Herbst, Exhibit 1).

In or about December 2009, BHI assigned its interests and obligations in the Baring
Lease to Jacksons Food Stores, Inc. (Assignment, Exhibit 17). Wooley subsequently sold the
Baring Property while Jacksons was still a tenant in the Baring Property, receiving more than
$870,000 from the sale. (HUD Statement, Exhibit 18). BHI was not in breach of the Baring
Lease when Wooley sold the Baring Property.* (Deposition of E. Wooley p. 99, 100, Exhibit
16).

*It is also undisputed that Jacksons was not in breach of the Baring Lease when Wooley
initiated this lawsuit in Nevada. However, despite that fact, Wooley attempted to sue BHI for
breach of the Baring Lease, seeking nearly $4 million in damages. (Initial Complaint at §{ 34,
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Wooley seeks two categories of purported damages which will be addressed in this
Motion. First, even though it is undisputed that Defendants did not know about the cross-
collateralization and were not in breach of the Baring Lease when Wooley sold the Baring
Property, Wooley seeks to recover more than $600,000 in damages he purportedly incurred
from selling the Baring Property based upon its cross-collateralization with the Highway 50
Property. Specifically, Wooley claims that because the Baring Property was cross-collateralized
with the Highway 50 Property, Defendants’ purported breach of the Highway 50 Property
forced Wooley to sell the Baring Property “at a loss” and he “incurred tax liabilities.”® (FAC, on
file herein). Second, Wooley seeks $45,088 in attorneys’ fees that he purportedly incurred in the
baseless action that he and Willard improperly initiated against Defendants in California that
was ultimately dismissed. Id.

3. Present procedural posture.

The parties have been conducting discovery for more than one year, and the facts
pertinent to the consequential damages addressed in this Motion have been fully developed to
allow this Court to grant summary judgment in Defendants’ favor. (Decl. of B. Irvine, Exhibit
25). Both Mr. Willard and Mr. Wooley have stated that they have produced all pertinent
documents to their counsel, and Mr. Wooley and Mr. Willard have each been deposed.
(Deposition of L. Willard p. 131, Exhibit 6; Deposition of E. Wooley p. 14, Exhibit 16). No

facts adduced thus far even remotely support an argument that the consequential damages

42-44, on file herein.) Defendants were forced to bring this fact to Wooley’s attention and
threaten motion practice in this case before Wooley finally agreed to amend his pleading to
remove a claim for breach of the Baring Lease. (November 2014 email exchange, Exhibit 19;
January 2015 email exchange, Exhibit 20). This is another example of Plaintiffs’ over-reaching
approach to this entire case.

*Interestingly, in the original complaint, Wooley attributed BHI’s purported breach of
the Baring Lease as being the reason for these claimed damages. (Initial Complaint at 1 42-44,
on file herein.) Upon revising the complaint to remove allegations of BHI’s purported breach of
the Baring Lease, Wooley now attributes these damages to BHI’s purported breach of the
Highway 50 Lease.
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sought by Plaintiffs were foreseeable and possibly recoverable. Thus, Defendants are entitled to
summary judgment in order to properly focus the issues in this case.
ARGUMENT

1. Legal standard.

“[SJTummary judgment is appropriate if the pleadings and other evidence on file, viewed
in the light most favorable to the nonmoving party, demonstrate that no genuine issue of
material fact remains in dispute, and that the moving party is entitled to judgment as a matter of
law.” Wood v. Safeway, Inc., 121 Nev. 724, 729, 1221 P.3d 1026, 1029 (2005). A genuine issue
of material fact is one where the evidence is such that a reasonable jury could return a verdict
for the non-moving party. Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662 (1985). The
United States Supreme Court has noted that summary judgment is “properly regarded not as a
disfavored procedural shortcut, but rather as an integral part of the determination of every
action.” Celotex Com. v. Catlett, 477 U.S. 317, 327 (1986). The moving party on a summary
judgment motion does not need to negate the opponent’s claim, but rather the opponent needs to
make a showing sufficient to establish the existence of those elements necessary and essential to
the case against the moving party on which the opponent will bear the burden of proof at trial.
Id. at 322.

Because this motion addresses Plaintiffs’ requests for consequential damages, one
element essential to Plaintiffs’ claims is the foreseeability of the damages sought. Ordinarily,
foreseeability “presents a factual issue to be determined by the trier of fact. Only if it can be said
that the damages are the direct or natural result of the breach can they be presumed foreseeable
as a matter of law.” Daniel, Mann, Johnson & Mendenhall v. Hilton Hotels Corp., 98 Nev. 113,
115-16, 642 P.2d 1086, 1087 (1982). Here, however, the damages sought can be presumed
unforeseeable as a matter of law. Specifically, discovery is complete with regard to the issues
addressed herein, and there are no facts in the record that would support a finding of

foreseeability of the damages sought. In fact, Plaintiffs have expressly conceded that many of
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the damages sought were not contemplated at the time of entry into the contracts. (Deposition of
L. Willard p. 115, 117-119, Exhibit 6; Deposition of E. Wooley p. 119, 120, Exhibit 16).
Further, Defendants are entitled to judgment on other bases in addition to the unforeseeable
nature of the damages. Thus, summary judgment on Plaintiffs’ request for consequential
damages is appropriate. Jackson v. Roadway Exp., Inc., 2007 WL 1875932, at *3 (S.D. Tex.
June 27, 2007) (awarding summary judgment where there was no evidence in the record that
would support the foreseeability requirement of plaintiff’s claims for consequential damages).
In fact, summary judgment is necessary to streamline the case and avoid further resources
wasted resolving claims that can be decided on the undisputed facts.

2. Willard is not entitled to consequential damages as a matter of law.

As noted, Willard seeks the following damages as a result of Defendants’ purported
breach:® (1) Willard claims that “[Willard was] forced to sell the Willard Property in March
2014 in a short sale, thereby losing $4,437,500.00 of earnest money invested in the Willard
Property and incurring at least $3,000,000.00 in tax consequences’ and $549,852.00 in closing
costs,” (FAC 915, on file herein); (2) “Willard filed for bankruptcy protection, incurring
$22,623.00 in legal fees and $15,000 in accounting fees in the process,” id. 117; and (3) Willard
“hired an attorney to file suit against BHI and Herbst in Santa Clara County, California, thereby
incurring $35,000 in attorney’s fees.” Id. 1 18. Willard is not entitled to these damages as a
matter of law.

a. Willard is not entitled to any “short sale” damages.

First, Willard seeks three categories of “short sale” damages that he claims to have

incurred by being “forced to sell the Willard Property in March 2014 in a short sale” as a result

®Certain categories of consequential damages sought by Willard are not addressed in this
Motion but will be addressed at a later time.

"Willard has since revised that estimate to be $2,430,000 for Overland and $3,152,000
for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12).
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of Defendants’ purported breach: (1) earnest money invested in the Willard Property; (2) tax
consequences resulting from his mortgage debt cancelled by the short sale; and (3) closing
costs. (FAC 1 15, on file herein). Willard is not entitled to these damages as a matter of law for
two independent reasons: (1) the loss and resulting damages were not foreseeable at the time the
parties entered into the contracts; and (2) Willard did not actually incur many, if not all, of the

damages sought.

i. The loss was not foreseeable at the time the parties entered into the
contracts.

As a threshold matter, these damages are categorically not recoverable because the short
sale and the resulting claimed damages were not a foreseeable consequence of Defendants’
purported breach. There is no allegation by Willard that the short sale damages are direct
damages that would necessarily result from a breach of the Willard Lease, such as lost rent. Nor
does the Willard Lease address these damages in any way. Thus, Willard’s request is properly
classified as one for consequential damages.

“Damages are not recoverable for loss that the party in breach did not have reason to
foresee as a probable result of the breach when the contract was made.” Restatement (Second)
of Contracts 8 351(1); Hilton Hotels Corp., 98 Nev. at 115, 642 P.2d at 1087 (“There can be no
recovery for damages that are not reasonably foreseeable at the time of the contract.”). Indeed, a
contracting party is not “liable in the event of breach for loss that he did not at the time of
contracting have reason to foresee as a probable result of the breach.” Restatement (Second) of
Contracts § 351at cmt. a.

The only way such damages can be foreseeable is if the loss is a probable result of the
breach: “loss may be foreseeable as a probable result of the breach because it follows from the
breach (a) in the ordinary course of events, or (b) as a result of special circumstances, beyond
the ordinary course of events, that the party in breach had reason to know.” Id. at 351(2);

Margolese v. Bruce, 902 F.2d 1578 (9th Cir. 1990) (“To recover consequential damages for
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breach of contract, plaintiffs must prove either: (1) the losses were reasonably foreseeable by
the party to be charged at the time the contract was made; or (2) if the injury was not
foreseeable, that the defendant had special knowledge of the risk he was undertaking.”). Unless
the loss is probable, “the mere circumstance that some loss was foreseeable, or even that some
loss of the same general kind was foreseeable, will not suffice if the loss that actually occurred
was not foreseeable.” Restatement (Second) of Contracts § 351 at cmt. a. The burden of proving
foreseeability is on the plaintiff. Margolese, 902 F.2d 1578 (discussing what the plaintiff must
prove). Thus, for Willard’s purported short sale damages to be recoverable, Willard must prove
that the short sale and the resulting requested damages were a probable result of a breach at the
time of the execution of the Willard Lease because they followed from the breach in the
ordinary course of events or as a result of special circumstances that Defendants had reason to
know.

The undisputed facts demonstrate that Willard cannot satisfy this burden as a matter of
law. First, the claimed “forced sale” of a landlord’s property would not occur in the ordinary
course of events of a tenant’s breach. Indeed, “[i]n the case of a lessee, the lessee generally
does not expect that the lessor will lose his property if the lease is breached. Rather, a lessee
would expect to be liable for lost rent and any physical damage to the premises.” Margolese,
902 F.2d at 1578 (emphasis added); Enak Realty Corp. v. City of New York, 109 A.D.2d 814
(N.Y. Sup. 1985) (“We modify Special Term’s order to the extent of striking plaintiff's demands
for damages resulting from the foreclosure inasmuch as such damages were not a foreseeable
result of the breach of the lease....”); Boise Joint Venture v. Moore, 806 P.2d 707, 710 (Or. Ct.
App. 1991) (“To recover its equity as consequential damages, BJV had to prove that, at the time
of contracting, the parties contemplated that, as the probable result of defendant’s failing to
make lease payments, BJV would allow its interest to be foreclosed and forfeit its equity. We
agree with the trial court that BJV failed to prove that, when the parties contracted to lease the

motel, they contemplated that defendant would be liable for repayment of BJV’s equity.”).
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Discovery has revealed no evidence that Defendants knew anything, at the time the Willard
Lease was executed, that would lead them to believe that a breach of that Lease would force
Willard to sell the property at a short sale.

Even less foreseeable in the ordinary course of events are Willard’s claimed tax
consequences purportedly resulting from the claimed forced sale. See In re Coombs, 2012 WL
1578756, at *3 (Bankr. D.N.M. May 4, 2012). Even if Defendants had some knowledge that a
future breach would have forced Willard to sell the property, they certainly would have had no
idea that such sale would have caused income tax damages to Willard. Thus, the claimed
damages were not possibly foreseeable in the ordinary course of events.

Because the loss claimed by Willard would not be a probable result of the purported
breach in the ordinary course of events, Willard cannot recover the requested damages unless
Willard can prove that Defendants had actual special knowledge at the time the parties entered
into the contracts that it was probable that such a loss could occur in the event of a breach. It is
undisputed that Willard cannot meet this burden. (Affidavit of T. Herbst, Exhibit 1). It is settled
law that foreseeability is measured as of the time the parties enter into a contract. Hilton Hotels
Corp., 98 Nev. at 115, 642 P.2d at 1087 (“There can be no recovery for damages that are not
reasonably foreseeable at the time of the contract.”); Restatement (Second) of Contracts § 351
at cmt. a (“A contracting party is generally expected to take account of those risks that are
foreseeable at the time he makes the contract. He is not, however, liable in the event of
breach for loss that he did not at the time of contracting have reason to foresee as a probable
result of such a breach.”). Here, the evidence adduced through discovery shows that Willard’s
claimed loss was not foreseeable at the time the parties entered into the contracts. In fact, Mr.
Willard himself testified that he only spoke with Tim Herbst several years after the execution
of the Lease (in 2008, or possibly 2012). (Willard Deposition at 117, 118:20-25, 119, Exhibit 6;
Willard Lease, Exhibit 2; Willard Guaranty, Exhibit 3). Even then, Mr. Willard did not discuss

the possibility, much less probability, of a forced sale. 1d.; Restatement (Second) of Contracts §
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351 at cmt. a. Mr. Willard has also not indicated that he spoke with any other representative of
Defendants about these topics. Thus, while Defendants dispute ever having any knowledge that
such loss or damages would be a probable result of any breach of the Willard Lease, it is
undisputed that Defendants did not have any such knowledge at the time of entry into the
contracts. Nor were there any objective indicia that the loss would be foreseeable. In other
words, it is undisputed Defendants had no “special knowledge of the risk [they were]
undertaking” at the time they entered into the contracts, and therefore such a risk cannot be
attributed to them. Margolese, 902 F.2d at 1578.

Therefore, because the claimed loss was not foreseeable to Defendants at the time they
entered into the contracts, either in the ordinary course of events or through special knowledge,
the undisputed facts and law demonstrate that Willard is not entitled to recover these damages
from Defendants. Defendants respectfully request that this Court deny Willard’s claim for its
short sale consequential damages as a matter of law.

ii. Willard did not incur many of the claimed short sale damages.

Further, even if the claimed damages were somehow foreseeable, Willard never actually
incurred many, if not all, of the damages sought. Willard is not entitled to damages not incurred:
“the party seeking damages has the burden of proving both the fact of damages and the amount
thereof.” Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., 105 Nev. 855, 857, 784
P.2d 954, 955 (1989); 22 Am. Jur. 2d Damages 8 48 (“As a general rule, a non-breaching party
is not entitled, through the award of damages, to achieve a better or superior position to the one
it would reasonably have occupied had the breach not occurred.”).

Specifically, with respect to the purported tax consequences, Willard claims to have
incurred “at least $3,000,000 in tax consequences” from the short sale. (FAC { 15, on file
herein). Willard has since revised that estimate to be $2,430,000 for Overland and $3,152,000
for Mr. Willard. (Responses to First Set of Interrogatories at 7, Exhibit 12). Presumably, these

“tax consequences” were incurred as a result of mortgage debt forgiven by the lender as part of
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the short sale. (Deposition of L. Willard at 89, Exhibit 6). However, the tax returns for both
Overland and Mr. Willard demonstrate that neither Overland nor Mr. Willard ever actually paid
income tax on the forgiven debt; in fact, they did not pay any income taxes at all for 2014, when
the short sale closed. (2014 Federal Tax Return Overland, Exhibit 7; 2014 Federal Tax Return
Mr. Willard, Exhibit 8). Rather, both Overland and Mr. Willard avoided those taxes entirely by
claiming to be insolvent prior to the cancellation of the mortgage debt, relieving their obligation
to include the canceled debt in their taxable income. Id.;(IRS Publication 4681 at 5, Exhibit 21
(“Don’t include a canceled debt income to the extent that you were insolvent immediately
before the cancellation.”)); IRC 108(a)(1)(B) (“Gross income does not include any amount
which (but for this subsection) would be includible in gross income by reason of the discharge
(in whole or in part) of indebtedness of the taxpayer if the discharge occurs when the taxpayer is
insolvent.”).

Specifically, in describing the short sale and cancellation of debt resulting from the short

sale, Overland’s tax return stated as follows:

NCUAB/TCCU Bank, - Account #[redacted], first loan on the
[Willard Property] has issued form 1099-C debt cancelled in the
total amount of $8,597,250 under debtor’s ID# [redacted] and
debtor’s name Overland Development Corp., Inc. The property is
41% owned by Overland Development Inc. and 59% owned by
Larry J. Willard, Truste[e] of the Larry James Willard Trust dated
11/14/1987. The amount of cancellation of debt for Overland
development Inc. is $3,524,873. Overland Development Inc.’s
total of all its liabilities exceed the [fair market value] of all of its
assets immediately before the cancellation of this debt. Therefore
Overland Development Inc. is considered insolvent.

(2014 Federal Tax Return Overland at Federal Supplemental Information pg. 1, Exhibit 7).
Overland claimed $3,524,873 as “discharged indebtedness excluded from gross income.” Id. at
Form 982. Overland did not pay or owe anything in income tax for the year 2014, the year the
short sale occurred. Tax Return at pg. 1, lines 32, 34; (2013 Federal Tax Return Overland at pg.
1, lines 30, 34, Federal Statements pg. 2, Exhibit 24).
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Similarly, in describing the short sale and cancellation of debt resulting from the short

sale, Mr. Willard’s tax return stated that:

NCUAB/TCCU Bank, - Account #[redacted], first loan on the

[Willard Property] has issued form 1099-C debt cancelled in the

total amount of $8,597,250 under debtor’s ID#[redacted] and

debtor’s name Overland Development Corp., Inc. The property is

41% owned by Overland Development Inc. and 59% owned by

Larry J. Willard, Truste[e] of the Larry James Willard Trust dated

11/14/1987. Taxpayer’s total of all his liabilities exceed the [fair

market value] of all of his assets immediately before the

cancellation of this debt. Therefore taxpayer is considered

insolvent.
(2014 Federal Tax Return for Mr. Willard at Federal Supplemental Information, Exhibit 8). Mr.
Willard put $4,196,190 as the “total amount of discharged indebtedness excluded from gross
income.” Id. at Form 982. Mr. Willard did not pay or owe anything in income tax for 2014, the
year the short sale occurred. Id. at Form 1040, lines 63, 74, 78.

Thus, as Overland and Mr. Willard did not actually pay any taxes for 2014, much less
the more than $5 million claimed, Overland and Mr. Willard cannot recover the claimed tax
damages that they seek from Defendants, for the simple reason that they did not actually incur
those damages by paying the taxes. Indeed, “a breach of contract claim fails as a matter of law if
the plaintiff cannot establish that he or she has been damaged by the alleged breach.” Roberts v.
Brunswick Corp., 783 N.W.2d 226, 233 (Minn. Ct. App. 2010). Further, to award Willard this
amount would be to inequitably make Willard far more than whole because these damages were
not actually incurred by Willard. 22 Am. Jur. 2d Damages 8§ 48 (“As a general rule, a non-
breaching party is not entitled, through the award of damages, to achieve a better or superior
position to the one it would reasonably have occupied had the breach not occurred.”). Therefore,
Willard is not entitled to his claimed tax consequences damages as a matter of law, and
judgment should be entered in Defendants’ favor.

With respect to the closing cost damages, Willard claims to have incurred “$549,852 in

closing costs” as a result of the purported forced sale. (FAC 9§ 15, on file herein). The only
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evidentiary support that Willard has ever provided for this allegation is the “Seller’s Final
Closing Statement.” (Closing Statement, Exhibit 9; Responses to Interrogatories at 7, Exhibit
12 (“Damages for closing costs were calculated from the values appearing on the Seller’s Final
Closing Statement.”)). However, the Closing Statement does not support Willard’s claim for
damages.

First, there is absolutely no indication that Willard actually paid the costs in the Closing
Statement. Mort Wallin, 105 Nev. at 857, 784 P.2d at 955 (“The party seeking damages has the
burden of proving both the fact of damages and the amount thereof.”). According to the Closing
Statement, Willard’s lenders received all of the proceeds from the short sale, while Willard
received nothing. (Closing Statement, Exhibit 9). Willard’s lenders then forgave any remaining
debt owed on the Willard Property after the short sale. (Deposition of L. Willard at 89, Exhibit
6). Therefore, the closing costs for the sale only impacted how much Willard’s lenders received
in payoff from the purchase price. Further, the payoff amount made no difference to Willard’s
damages because the lenders forgave any remaining debt outstanding on the mortgage (and
Willard did not claim that debt forgiveness as gross income). Thus, the Closing Statement only
reflects that the lenders were paid the purchase price minus the closing costs, not that Willard
actually paid any closing costs—or incurred any other financial consequences from the closing
costs since the lenders forgave any outstanding remaining debt owed by Willard. As Willard did
not pay any closing costs or incur financial consequences from the amount of closing costs
(only the lenders’ payoff amount was impacted by the closing costs, which was irrelevant to
Willard because the lenders forgave Willard’s remaining debt), Willard is not entitled to recover
these costs as a matter of law.

Even if Willard did incur any purported closing costs, the total closing costs listed in the
Closing Statement, including commissions paid to the broker, are $134,615. (Closing Statement,
Exhibit 9). After a reduction is made for the credits from the buyer, the net closing costs total

$84,260. Id. Thus, Willard’s claim for closing costs—assuming that those costs were
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foreseeable and actually incurred by Willard (neither of which is satisfied here)—are overstated
by $465,592. Therefore, Willard is not entitled to his claimed costs of $549,852 as a matter of
law.

Finally, with respect to the purported earnest money damage, Willard claims to have
incurred “$4,437,500.00 of earnest money invested in the Willard Property” as a result of the
purported forced sale. Assuming the existence of any documentary support for this claim
(Willard has not provided any), nothing in the Willard Lease requires or even contemplates
Defendants paying Willard his purported invested earnest money in the event of a breach.
Indeed, it would be categorically unreasonable to require a tenant to be responsible for a
landlord’s purported lost earnest money in the property absent an express agreement in the lease
to do so. Thus, Willard is not entitled to recover this money from Defendants as a matter of law.

b. Willard is not entitled to its attorneys’ fees consequential damages.

In addition to the short sale damages, Willard also sought the following consequential
damages: (1) attorneys’ fees incurred in a California action that Willard brought against
Defendants for breach of the Willard Lease; and (2) attorneys’ fees and accounting fees incurred
in a bankruptcy action that Willard filed as a result of Defendants’ purported breach. Willard is
not entitled to these damages as a matter of law.

i. The California action.

Willard claims that “as a further direct and proximate result of BHI breaching the
Willard Lease, the Willard Plaintiffs “hired an attorney to file suit against BHI and Herbst in
Santa Clara County, California, thereby incurring $35,000 in attorney’s fees.” (FAC q 18, on
file herein). This action was a complaint filed in California against Defendants for breach of the
Willard Lease. (Docket Sheet, Exhibit 4). Unsurprisingly, as all Defendants and the lease are
Nevada-based, and the lease specifically requires lawsuits to be brought in Nevada, Defendants
obtained a dismissal of the action for lack of personal jurisdiction. Id. at 11. The fees

purportedly incurred by Willard in that action are clearly not recoverable. These attorneys’ fees
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could only be recoverable as litigation fees or as special damages, neither of which applies to
this case. Sandy Valley Associates v. Sky Ranch Estates Owners Ass’n, 117 Nev. 948, 956, 35
P.3d 964, 969 (2001), receded from on other grounds by Horgan v. Felton, 123 Nev. 577, 170
P.3d 982 (2007); Liu v. Christopher Homes, LLC, 130 Nev. __, ;321 P.3d 875, 878 (2014)
(noting the general rule that attorneys’ fees cannot be awarded absent a statute, rule, or contract
provision, and that “as an exception to the general rule, attorney fees may be awarded as special
damages in limited circumstances.”).

First, “when parties seek attorney fees as a cost of litigation, documentary evidence of
the fees is presented to the trial court, generally in a post-trial motion.” Sandy Valley, 117 Nev.
at 956, 35 P.3d at 969. However, “generally, attorney fees are not recoverable absent authority
under a statute, rule, or contract.” Christopher Homes, LLC, 130 Nev. at __ , 321 P.3d at 878.
Here, to the extent that Willard is seeking the California action attorneys’ fees as a cost of
litigation, Willard has not identified any statute, rule, or contract provision that would entitle
Willard to fees incurred in the futile and now dismissed California action. Nor could he:
Plaintiffs chose an improper forum, and Defendants were the prevailing party in the California
action and successfully obtained dismissal of the case for lack of jurisdiction. (Docket Sheet at
11, Exhibit 4). Thus, if anyone is entitled to their fees from the California action, it is
Defendants. Further, even if Willard was somehow able to provide a basis for recovering
attorneys’ fees in the California action, it is wholly unclear why this Court, as opposed to the
court in the California action, should determine the award of attorneys’ fees incurred in that
action. Not only is Willard’s request for fees in this Court untimely, it would be inappropriate
for this Court, rather than the presiding court, to make determinations regarding the
reasonableness of the fees. See NRCP 54(d)(2). Thus, Willard is not entitled to the fees in the
California action as a cost of that litigation.

Second, “when a party claims it has incurred attorney fees as foreseeable damages

arising from tortious conduct or a breach of contract, such fees are considered special damages.”
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Sandy Valley, 117 Nev. at 956, 35 P.3d at 969. Special damages can only be sought in a narrow
set of circumstances: (1) a party to a contract can seek to recover from a breaching party the
attorneys’ fees that arise from the breach that caused the former party to accrue attorneys’ fees
in defending himself against a third party’s legal action; and (2) in cases concerning title to real
property, attorneys’ fees can be allowable as special damages in slander of title actions.
Christopher Homes, LLC, 130 Nev. at __, 321 P.3d at 875. Here, no purported breach by
Defendants has caused Willard to have to defend himself against a third party’s legal action.
Rather, Willard seeks attorneys’ fees purportedly incurred from Willard bringing an improper
action against Defendants in California, not a third-party action. (FAC 1 18, on file herein
(Willard “hired an attorney to file suit against BHI and Herbst in Santa Clara County,
California, thereby incurring $35,000 in attorney’s fees.”)). “Attorneys’ fees and other expenses
of former litigation, particularly suits prosecuted by the plaintiff against the defendant,
ordinarily are not recoverable in a subsequent action.” Robert Rossi, 1 Attorneys’ Fees 8:1 (3d
ed.). The Nevada Supreme Court has been clear that such fees are only recoverable, if at all, in
defending against a third-party action. Christopher Homes, LLC, 130 Nev. at __ , 321 P.3d at
875. Thus, the first circumstance does not apply. Further, the California action had nothing to
do with real property claims, much less slander of title claims. Thus, the attorneys’ fees are not
recoverable as special damages.®

Accordingly, because Willard is not entitled to recover the attorneys’ fees allegedly

incurred in the California action as either a cost of that litigation or as special damages,

®Even if Willard’s claim was entitled to seek the attorneys’ fees in the California action
as special damages, “as a practical matter, attorney fees are rarely awarded as damages simply
because parties have a difficult time demonstrating that the fees were proximately and
necessarily caused by the actions of the opposing party and that the fees were a reasonably
foreseeable consequence of the breach or conduct. Because parties always know lawsuits are
possible when disputes arise, the mere fact that a party was forced to file or defend a lawsuit is
insufficient to support an award of attorney fees as damages.” Sandy Valley, 117 Nev. at 957, 35
P.3d at 969-70.
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Defendants respectfully request that this Court deny Willard’s request for such damages as a
matter of law.

ii. The bankruptcy.

Willard also claims that “as a further direct and proximate result of BHI breaching the
Willard Lease, Willard filed for bankruptcy protection, incurring $22,623.00 in legal fees and
$15,000 in accounting fees in the process.” (FAC 9 17, on file herein). Willard is not entitled to
these fees as a matter of law.

First, it is undisputed that Willard’s bankruptcy was not foreseeable at the time the
parties entered into the contracts. Willard expressly admitted that he never had any discussions
with Defendants that a breach of the lease could result in him filing bankruptcy. (Deposition of
L. Willard at 115, Exhibit 6; Affidavit of T. Herbst, Exhibit 1). In fact, not only was the
bankruptcy unforeseeable, it was frivolous: Willard admits that a mere six months after filing
the bankruptcy, Willard voluntarily withdrew his bankruptcy petition upon the advice of his
counsel. (FAC 9 17, on file herein). If Willard’s bankruptcy was not a foreseeable consequence
of a breach of the Willard Lease, then any fees incurred “in the process” of Willard filing and
pursuing his six-month voluntary bankruptcy are also not foreseeable, and therefore not
recoverable by Willard. Footnote 8; Restatement (Second) of Contracts § 351(1) (“Damages are
not recoverable for loss that the party in breach did not have reason to foresee as a probable
result of the breach when the contract was made.”).

Second, even if the bankruptcy was somehow foreseeable, Willard does not meet any of
the requirements to seek his fees purportedly incurred as a result of the bankruptcy.? If Willard
wanted to recover his fees as a cost of litigation of the bankruptcy, he should have sought them

with the bankruptcy court, although the availability of such fees upon a voluntarily dismissed

While the law cited herein discusses attorneys’ fees, Willard appears to claim that his
accounting fees were a cost of the bankruptcy litigation. Thus, the analysis should be the same
for both.
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voluntary bankruptcy would be questionable at best. Further, if Willard seeks these fees as
special damages, Willard does not fall within the specific categories of damages permitted to be
sought as special damages. Christopher Homes, LLC, 130 Nev. at ___, 321 P.3d at 875. Thus,
Willard is not entitled to the attorneys’ fees or accounting fees purportedly incurred in the
bankruptcy as a matter of law.

Thus, Willard is not entitled to any of the consequential damages discussed herein, and
summary judgment is appropriate on these claims.

3. Wooley is not entitled to consequential damages as a matter of law.

Wooley also seeks consequential damages, claiming that as a result of Defendants’
purported breach:* (1) “because the [Baring] Property was cross-collateralized with the
Highway 50 Property, the Wooley Plaintiffs were forced to sell the [Baring] Property at a loss
of $147,847.30”; (2) “because the [Baring] Property was cross-collateralized with the Highway
50 Property and the Wooley Plaintiffs were forced to sell the [Baring] Property, the Wooley
Plaintiffs incurred tax liabilities in an amount to be proven at trial but which is at least
$600,000”; and (3) Wooley “hired an attorney to file suit against BHI and Herbst in Santa Clara
County, California, thereby incurring $45,088.00 in attorney’s fees.” (FAC 99 34, 39-42, on file
herein). As will be discussed herein, Wooley is not entitled to these damages as a matter of law.

a. Cross-collateralization with the Baring Property.

With respect to the purported “Baring Property” damages, Wooley claims that because
Defendants allegedly breached the Highway 50 Lease, and Wooley’s mortgage loan for the
Highway 50 Property was cross-collateralized with his loan for a separate property, the Baring

Property,'* Defendants’ purported breach of the Highway 50 Lease forced Wooley to sell the

9Certain consequential damages sought by Wooley are not addressed in this Motion but
will be addressed at a later time.

" According to Mr. Wooley, this means that “if you do not make your payments on
either one of the properties, they can foreclose on both of the properties.” (Deposition of E.
Wooley p. 105, Exhibit 16).
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Baring Property “at a loss” and caused him to incur tax liabilities. 1d.; (Deposition of E. Wooley
p. 104-106, Exhibit 16).Wooley is not entitled to these purported damages because they were
unforeseeable as a matter of law.

Specifically, nothing in the Highway 50 Lease mentioned that a consequence for a
breach was that BHI would be liable for damages incurred with respect to selling one of
Wooley’s other properties, the Baring Property. (Highway 50 Lease, Exhibit 10). Thus, the
only way that Wooley could recover these consequential damages is by proving that such a loss
was foreseeable as a probable result of the breach at the time the parties entered into the
Highway 50 Lease. Restatement (Second) of Contracts § 351(1).

The undisputed facts show that Wooley cannot satisfy this burden as a matter of law.
First, it would be impossible for anyone to know at the time of execution of the Highway 50
Lease that the Highway 50 and Baring Properties were cross-collateralized, or that breach of the
Highway 50 Lease could impact the Baring Property, because Wooley did not even enter into
the Baring Property loan until after the execution of the Highway 50 Lease.*? (Highway 50
Lease, Exhibit 10; Baring Loan, Exhibit 15). The Baring cross-collateralization language is
found in the July 18, 2006, Baring Property Loan, which was executed months after the
December 2005 Highway 50 Lease. (Highway 50 Lease, Exhibit 10; Baring Property Loan at

ECW78 1.7, Exhibit 15). Because foreseeability is measured at the time of entry into a contract,

2Defendants were also tenants to the Baring Lease, but later assigned its lease to
Jackson’s. Importantly, it is undisputed that Defendants were not in breach of the Baring Lease
when Wooley sold the Baring Property. (Deposition of E. Wooley p. 99-100, Exhibit 16; Lease
Assignment, Exhibit 17; Second Amendment to Baring Lease, Exhibit 22). However, despite
that fact, Wooley attempted to sue BHI for breach of the Baring Lease, seeking nearly $4
million in damages. (Initial Complaint {1 34, 42-44, on file herein.) Defendants were forced to
bring this fact to Wooley’s attention and threaten motion practice in this case before Wooley
finally agreed to amend his pleading to remove a claim for breach of the Baring Lease.
(November 2014 email exchange, Exhibit 19; January 2015 email exchange, Exhibit 20).
Interestingly, Wooley originally attempted to claim that BHI’s purported breach of the Baring
Lease caused the claimed damages discussed herein. (Initial Complaint 1 42-44, on file herein.)
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this precludes Wooley from claiming foreseeability as a matter of law. Restatement (Second) of
Contracts § 351 at cmt. a.

Second, regardless, it is undisputed that Defendants did not know about the Highway 50
Property being cross-collateralized with the Baring Property. (Affidavit of T. Herbst at |
Exhibit 1). In written discovery, Defendants asked Wooley to “please identify and describe in
detail any and all facts demonstrating that BHI knew at the time [Wooley] and BHI entered into
the Highway 50 Lease that the Highway 50 property was cross-collateralized with the Baring
Property.” (Wooley Responses to Second Set of Interrogatories at 3, Exhibit 23). In response,
Wooley stated that Wooley “is presently unaware of facts responsive to this request,” and
reserved the right to amend the response. 1d. Mr. Wooley agreed with this response during his
deposition, and elaborated “I don’t know why they would even know.... They’re not party to
getting a loan. | am. They take the check and cash it.” (Deposition of E. Wooley p.119, Exhibit
16). Mr. Wooley’s description could hardly be plainer.

Defendants also asked Wooley to “please identify and describe in detail any and all facts
demonstrating that Jerry Herbst at the time [Wooley] and BHI entered into the Highway 50
lease that the Highway 50 property was cross-collateralized with the Baring Property.” (Wooley
Responses to Second Set of Interrogatories at 4, Exhibit 23). In response, Wooley stated that
Wooley “is presently unaware of facts responsive to this request,” and reserved the right to
amend the response. Id. Wooley agreed with this answer at his deposition. (Deposition of E.
Wooley p. 120, Exhibit 16).

Finally, it is not clear how Wooley both sold the Baring Property “at a loss” yet also had
to pay “at least $600,000” in tax liabilities. (FAC, on file herein). Contrary to Wooley’s claim
that the Baring Property was sold at a loss, the closing statement for the sale of the Baring
Property states that Wooley sold the Baring Property at a gain of $870,844.39, (Closing
Statement, Exhibit 9), which Wooley admits that he deposited in his bank account. (Deposition
of E. Wooley p. 111, Exhibit 16).
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Thus, it is undisputed that Defendants did not have reason to foresee this purported
“loss” as a probable result of their alleged breach when the contracts were made, precluding
Wooley from recovering any damages as a matter of law.'* Restatement (Second) of Contracts §
351(1).

b. Fees in the California action.

Wooley claims that as a result of Defendants’ purported breach, Wooley “hired an
attorney to file suit against BHI and Herbst in Santa Clara County, California, thereby incurring
$45,088.00 in attorney’s fees.” (FAC 9§ 42, on file herein). This is the same California action as
that pursued by Willard. (Docket Sheet, Exhibit 4). Wooley’s claim also has the same
deficiencies as Willard’s and was dismissed as such.

Specifically, as explained supra p. 17-19, no rule, statute, or contractual provision
entitles Wooley to these fees as a cost of litigating the California action. Indeed, Defendants,
who obtained a full dismissal of the case, were unequivocally the prevailing party, and
regardless, a request for fees incurred as a cost of the California litigation would have only been
appropriate in the California court. Further, the California action was not within the limited set
of actions that would entitle Wooley to seek these fees as special damages. Thus, Wooley is not
entitled to these fees as a matter of law.

CONCLUSION

Defendants respectfully request that this Court conclude that Plaintiffs are not entitled to
recover the following as a matter of law: (1) Willard’s “short sale” damages, including tax
consequences, closing costs, and earnest money; (2) Willard’s attorneys’ fees incurred in the
California action; (3) Willard’s attorneys’ and accounting fees incurred in the bankruptcy; (4)

Wooley’s “Baring Property”” damages, including tax consequences and purported lost monies as

Nor can any argument be made that it is foreseeable, in the ordinary course of events,
that a tenant’s breach of a lease will result in a landlord having to sell one of the landlord’s
other properties. See Margolese, 902 F.2d at 1578.
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a result of the sale; and (5) Wooley’s attorneys’ fees incurred in the California action. Thus,

Defendants respectfully request summary judgment in their favor on these damages requests.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 1st day of August, 2016.

DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email; Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email; AWebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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CERTIFICATE OF SERVICE

| certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date,
pursuant to NRCP 5(b), | am serving a true and correct copy of the attached
DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR PARTIAL SUMMARY
JUDGMENT on the parties as set forth below:

X Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary
business practices

Certified Mail, Return Receipt Requested
Via Facsimile (Fax)
X ViaE-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be
personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification
addressed as follows:

David C. O’Mara

THE O'MARA LAW FIRM, P.C.
311 E. Liberty Street

Reno, Nevada 89501
david@omaralaw.net

Brian P. Moquin
LAW OFFICES OF BRIAN P. MOQUIN
3287 Ruffino Lane

San Jose, California 95148
bmoquin@lawprism.com

DATED this 1% day of August, 2016.

[s/ Mina Reel
An employee of Dickinson Wright, PLLC

Page 26 of 27

A.App.421



mailto:david@omaralaw.net
mailto:bmoquin@lawprism.com

© o0 ~N oo o A W N P

N NN N D NN N DN P B R R R R R R R e
0 N o 0 N W N P O © 0o N O 00~ w N P, O

EXHIBIT TABLE

A.App.422

Exhibit Description Pages™
1 Affidavit of Tim Herbst 4
2 Willard Lease 35
3 Willard Guaranty 4
4 Docket Sheet, Superior Court of Santa Clara, 11

Case No. 2013-CV-245021
5 Second Amended Motion to Dismiss 17
6 Deposition Excerpts of Larry Willard 10
7 2014 Federal Tax Return for Overland 11
8 2014 Willard Federal Tax Return -redacted 25
9 Seller’s Final Closing Statement 1
10 Highway 50 Lease 43
11 Highway 50 Guaranty 4
12 Willard Responses to Defendants’ First Set of Interrogatories 11
13 Baring Purchase and Sale Agreement 22
14 Baring Lease 35
15 Baring Property Loan 35
16 Deposition Excerpts of Edward Wooley 13
17 Assignment of Baring Lease 7
18 HUD Statement 2
19 November 2014 email exchange 9
20 January 2015 email exchange 5
21 IRS Publication 4681 16
22 Second Amendment to Baring Lease 2
23 Wooley Responses to Second Set of Interrogatories 7
24 2013 Overland Federal Income Tax Return 14
25 Declaration of Brian Irvine 4

14 Exhibit page counts are exclusive of exhibit slip sheets.
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DICKINSON WRIGHT, PLLC
JOHN P, DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER
Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually

and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of
the Edward C. Wooley and Judith A.
Wooley Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

Vs

LARRY J. WILLARD. individually and as
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trustee of the Larry James Willard Trust
Fund; OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

AFFIDAVIT OF TIMOTHY HERBST
STATE OF NEVADA )
)ss.
COUNTY OF _ Clarlic )

I, TIMOTHY HERBST, declare and state as follows:

1. I'am over the age of 18 years and have personal knowledge of and am competent
to testify concerning the facts stated herein, except for those matters stated upon information and
belief, and as to those matters, I believe them to be true..

2, 1 make this affidavit in support of Defendants/Counterclaimants’ Motion for |
Partial Summary Judgment (“Motion”).

3. [ am a citizen and resident of the State of Nevada.

4. I 'am the Treasurer for Berry-Hinckley Industries, a Nevada corporation (“BHI”),
and have served in that capacity since 2007.

5. BHI is a wholly-owned subsidiary of JH, Inc.

6. On or about November 18, 2005, BHI entered into a lease agreement {the
“Willard Lease™) on property owned by the Willard Plaintiffs located at 7695-7699 S. Virginia
Street, Reno, Nevada (the “Willard Property™).

7. A true and correct copy of the Willard Lease is attached to the Motion as Exhibit

8. On information and belief, BHI had no knowledge or reason to believe, at the
time of execution of the Willard Lease, that a breach of the Willard Lease could cause the
Willard Plaintiffs to be forced to sell the Willard Property, or to incur tax consequences, closing

costs, or lost earnest money as a result of such a sale.

20of4

A.App.425




=T - - T - NV B - " A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.4

9. On information and belief, BHI had no knowledge or reason to believe, at the
time of execution of the Willard Lease, that a breach of the Willard Lease could cause Larry
Willard to declare bankruptcy.

10. On or about June 28, 2007, JH, Inc. entered into an Amended and Restated Stock
Purchase Agreement whereby JH, Inc. purchased all of the issued and outstanding stock of BHI.

11. On information and belief, at this time, BHI had no knowledge or reason to
believe that a breach of the Willard Lease could cause the Willard Plaintiffs to be forced to sell
the Willard Property, or to incur tax consequences, closing costs, or lost earnest money as a
result of such a sale.

12.  On information and belief, BHI also had no knowledge at this time that a breach
of the Willard Lease could cause Larry Willard to declare bankruptey.

13, On or about December 2, 2005, BHI entered into a lease agreement (the
“Highway 50 Lease”) for property owned by the Wooley Plaintiffs located at 1820 Highway 50
East, Carson City, Nevada (the “Highway 50 Property™).

14. A true and correct copy of the Highway 50 Lease is attached to the Motion as
Exhibit 10.

15. On information and belief, BHI had no knowledge or reason to believe, at the
time of execution of the Highway 50 Lease, that the Highway 50 Property was cross-
collateralized with property owned by the Wooley Plaintiffs focated at 1365 Baring Boulevard,
Sparks, Nevada (the “Baring Property™), or that a breach of the Highway 50 Lease could cause
the Wooley Plaintiffs to have to sell the Baring Property.

16. As noted, on or about June 28, 2007, JH, Inc. entered into an Amended and
Restated Stock Purchase Agreement whereby JH purchased all of the issued and outstanding
stock of BHI.

i

i
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17.  On information and belief, at this time, BHI had no knowledge or reason to
believe that the Highway 50 Property was cross-collateralized with the Baring Property, or that a
breach of the Highway 50 Lease could cause the Wooley Plaintiffs to have to sell the Baring
Property.

18. I declare under penalty of perjury of the laws of the State of Nevada that the
foregoing is true and correct.

FURTHER AFFIANT SAYETH NAUGHT.

DATED this_2“lday of <Jiu)

/]
TIMOTHY HERBST
SUBSCRIBED a:jl S\WORN to before me
this 74y day of _<JW A , 2016, by SN ALICIA NECOCHEA
TIMOTHY HERBST. i AT Notary Public, State of Nevada

vl Appointment No. 05-93959-1{
2 My Appt. Expires Jun 29, 2017

&lé\wp N%ees V)

NOTARY PUBLIC in and for said

County and State Clark C‘,aan’n,' . Nevada,
RENO 65540-1 9952v1
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is mada a5 of November 18, 2005 by und
between OVERLAND DEVEOPMENT CORPORATION INC. dba LYW ENTERFIRSES
INC. and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES WILLARD
TRUST (“Lessor™"), whose addres is 133 Glenridge Avenue, Los Gatos, CA 95030, and
BERRY-HINCKLEY INDUSTRIRS, a Nevada corporation ("Lessee”), whose address is 425
Miestro Drive, Reno, NV 89511 .

In considération of the mutual covenants and agreements herain contained, Lessor and '
Lesges herehy covenant and agres as follows:

Certain Defined Terms. Capltalized termg not defined hercin shall have the meanings set
forth in Bxhibit A hereto. - - ;

Leaze of Property; Use; Possession, In consideration of the Rentals snd other Monstary

Obligetiona to he paid by Lesses and of the other terms, covenants and conditions on Lesses’s
part to be kept and performed, Lessor hercby leases to Leszee, and Lesses hereby takes and
leases, the Property (s such term js defined in Bxhibit 4 attached hareto and which Property is
located st the address set forth in Exhibit B atisched herelo and situsted on thereal property
logally desoribed in Exhibit B sitached hereto), subject to the Penmiited Encambrances, all Legal
Requirements (inclnding any existing violation thereof), and tho condiiion of the Property as of
o Effective Date; provided, however, that fhe recital of ths Permitted Encumbrances herein’
shall not be construed 3 a revival of any Permitted Encumbrance which may have expired or
been teaminated, During the Lease Term, the Property shall bs used solely for the operation of a
Permitted Facility, and related purposes such as ingress, egreas and parking.

To the mexiraum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lesse acknowledges thet it has accepted the Property "ag is," in

its cuwrent conditinn, with no répresentations, warranties or covenants, express or implicd, on the

" part of the Lessor with rospect to condition of the same or the suitability of the Property for
Lessec's intended nae,

Lease Term; Extensfon. The initial tenm of this Lease (“Initial Term"™) shall commence
February 24, 2006 ("Effective Date") and chail expire at midnight on Angust 23, 2023
("Expiration Daje"), unless terminated sooner s provided in this Lease and as may be extended
- ag provided herein, The time periad during which this Loase shall actually be in affect, including
any Extension Temn, i8 referred to hereln a3 the “Leggo Torm.” Lesses shall have the right and
option (each, an "Extension Option”) to axtend the Initial Term for four (4) additionsl successive
periods of five (5) years cach (each, an "Extension Tenn™), pursuant to the terms and
conditions of this Lease then in effect. Lesses may only exercise the Rxtension Options by
giving written notice thereof to Lessor of its election to do so fitst, no later than two bundred
forty (240) daya prior to tho Expiration Date end two hundred forty (240) days prior to the
_ immediately preceding Extension Tenm, us the case may be, If written notice of the exarcise of
eny Extension Option is not received by Lessor by the appliceble dates described above, then this

Sanepla Lesse
142005
00016008919 TBDOLS 4§3445v1
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Lesge ghall terminate on, the last day of the Initial Term or, i£ npplicablc, the last day of the
Extension Term then in affect. .

4.  Rentsal and Other Monetary Oblignﬁonn.

A.  BaseMonthly Rental, During the Initial Term, on ot before the first day of
each calepdar month, Lasses shell pay in advance the Base Monthly Rental; provided,
however, if the Effective Dnte is a dute other then the first day of the month, Lessce shall
pay to Lassor (or any other party designated by Lessor) on the Rffective Date the Base
Monthly Rental prorated by multiplying thé Base Monthly Rental by a fraction, the
puterator of which is the sumber of days remaining in the month (including the
Effective Date) for which Reata! i3 being paid, and the denominator of which is the total

. number of daya in such thosith, During the Extension Terms, ifmy.meeehallpaymo
Rental (including the Bese Monfhly Rental) in the manner got forth in this Section 4,
Unless otherwise specifically atated to the contrary herein, Lesses ghatl perform all ita
obligations ender this Lease at its sole cost and expense and shall pay ail Rentel and nay

- athier Monstary Obligation dus hersunder whea due and payable, without notice or
demand,

" B.  Adjustments. On the first Adjustment Date apd on each Adjustent Dato
thereatter, the Bess Annuel Reutal ghall incresse by an amount equal to the Rent :
Adjustmcn!. The "Rent Adjustment” shall be an amount equal to two percant (2%4) of the
Base Annual Rental in effect immediately prior to the applicabls Adjustment Date, The
Adjnatment Date shall bo on!heannunlanmvmy of the Effectiva Date.

C.  Addifional Rental, Lesseo ahnll pay and discharge, as additional rental.
("Additional Rental®), afl sums of money required to be paid by Lesses under fhis Leage
which are not specifically refemed to as Bass Annuel Rental or Base Monthly Rental,
Lesaeo shall pay and discharge any Additional Rental when the same shall become due,
provided that amounty which aro billed fo Lagsor or any third party, bot not to Lessee,
shall be paid within Sve (5) days afler Lessor's demand for payment thereof or, if Iater,
when the same are doe. ‘In no event ehall Eegsee be required to pay to Lessor any item of
Additional Renta] that Lessce is obligaledto pay and has peid to any third party pursuant
to any provwmn of thig Leaso.

D.  Payment of Rental and Other Menetary Obligations, All Rents] end other
Monetary Obligations which Lesseeis required to pay hecounder shall be the ’
unconditional obligation of Lesses 2nd shall be payable in full when due without any
setoff, ebatement, deferment, deduction or countercleim whalsoever, except as set forth
herein, All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall ba remitted to Leggor at Lessor's address sef forth in the first
paragraph of this Lease or such other address as Lessor may designete pursuant 1o
Seotion 24 hareof.

B.  Late Payment Charge. Lessee acknowledges that late payment by Lesses
to Lessor of Rental will canse Lessor to incur costs not contemplated by this Leage, the
exact amount of such costs being extremely diffionlt end impracticable to fix in advancé.
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Such costs inelude, without limitation, processing and sccounting charges, and late
charges that may be imposed on Lessor by the tecms of any encombrance and note
secured by any encombrance covering the Property. Therefors, if any payment which ia
required o be raede by Lessee to Lessor pursuant to the terms of this Lease is mede more
thea ten (10) dayz after the due date thereof, then Lecsee shall pay to Lesgor; as a Iate
‘payment chargs, five percant (5%6) of the amount of the delinguent payment.
Additionally, if any payment which is required to bs mede by Lessee pursnant to the
texms of this Lease is made more than ten (10) days after the due date thereof, such

payment shell bear interest at the Defanlt Rate until received by Lessor, The late payment
cherge and defult intereat ghall bo paid to Lessor at the time of payment of the
dslinquent amount. The late payment charge and tho defiit interest charge shell
compensate Leasor for the expenses incurred by Lessor in finencing, collecting and
processing the late payment. The parties agree that the {ate charge and the default interest
chargs represent a fair and reasoneble estimats of the costs that Lessor will incur by
reasen of late payraent by Lesges.

5. Gaming, Lessor hereby eond.ihonally asgigns to Ledaco all leases, written or oral,
and ail agreements for use or ocoupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, Teitings or agreements (including -
subleases thereof and tanancies following altornment) npon or coveting the uas or occupancy of
the Property all of which leases, agreements, sublesses and tenescics are herein sometimes
collestivaly refamed o as the “Assigned Leases”; (if) the immediato and confinving right to
collect and receive all of the rents, income, teceipts, revennes, issuea and profits now dueoe |
which may become dus or which may now or hereafier become due from or out of the Assigned
Leases or any part thereof, including, but not mited to, security déposits, minfmm rents,
additionsl rents, parking rents, deficiency rents and liquidated damages following defiuit, any
premium payable by eny tenant upon the exercige of a cancellation privilege contained in jts
Lease; ull proceeds payable under any policy of insurance covering logs of rents resulting from  :
untenantability cansed by destruction or damage to the Property; any and all rights and olaims of
any kind which Lessor has or hereafter may have against the tenunty inder the Assigned Leases
end eny subtenents and other cccupants of the Property; any award granted Lessor after the date
hereof in any court proceading involving any tenant in any bankruptey, insolvensyor

proceedings in eny stats or federal coust and any and all payments made by any

{enant in liau of rent (any and all such moneys, rights and claims identified in this paragtaph are
herein somstimes refezred to g the “Rents” and sometimes a5 the *Rent'™); and (ifi) all of the |
_ tights, powers and privileges of Leasor (A) to accept prepayment of more than one (1) monthly

installment of the Rent ¢hereunder, and (B) except with respect to the Assigned Lesse, (T) to
cancel, terminato or accept the surrender of any Assigned Loase, and (IT) io amend, modify or
abridge any of the terms, covenants or condifions of dny Assigned Lease. The assignment.
contained in this Section 5 and Lessee’s interest in the Assigned Leases shall becomo void end of
no further force or effect upon the expiration or early termination of this L'ease and upon such
avent, Lessor shall bs the sole party with any interest as a landlord er lessor in the Assigned
Leages. Furthermore, Lessee shall have no right to collect any amomnis under the Assigned
Lesses upon the oconrrence and continuancs of an Event of Default and all such amounts shall
be paid Io Lessor during any such period.
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6.  Nevada Gaming Control Board, Lessor will follow'all laws of the Stato of
Nevada and cooperate with WGI in making spplication to the Nevada Gaming Control Board as
may be required,

S A Rentals To Bs Net to Lessor. The Base Annusl Rentsl payable herennder shall
be net to Lessor, eo that this Lease shall yild to Lessor the Rentals specified during the Leass
Term, and all Costs and obligations of every kind and naters whatsosver relating to the Property
shall be perfhrmed and paid by Lesses, including but not limited to all impokitions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
oxisting oz thet arise or may be contempleted nnder the Permiited Encumbrances or otherwise,
all meintenance and repair expenses, el utility expenses, all Taxes, all premivms for insurance
required to be maintained by Lesses pursuant to the tesms hereof and all other expenses, charges,
assessments and costs assoelated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Leass, All sush charges, costs and expenses shall constitute
Additional Rental and upon the failuro of Lessce to pay any of such cosls, charges or expenses,
Lessor shall have the same rights and remedies ag otherwise provided in this Lease for the failure
of Lessen to pay Bege Annual Rental, It is the intention of the parties except a3 expressly :
provided herein that this Lease shall not be tarminable for eny reason by Leases, and that Lessee
shall in po event be entitled to any abatement of, or reduction in, Rental payable under this
Lease, except as otherwise expressly provided herein, Any present or fiture law to the contrary .
shall not alter this agreement of the parties,

. B. . Taxesand Assesyments, Lesseo ghall pay, prior fo the earlier of delinquency or
the acorual-of interest on the unpaid balence, one huhdred percent (100%) of the. following
(collectively, "Taxos"): all taxes and nssessments of every type or naturo assessedf egainst or
imposed vpon the Propérty or Lesses during the Leass Term, including without limitation, 1) ad
valoram taxes, assessments and special esseasments upon the Property or any part thereof and
upon any personal propesty, trade fixtures and improvements located on ths Property, whether
belonging to Lessor or Lesses, ar any tax or charge levied in lien of such taxes end asaessments;
all {axes, charges, license fecs and or similar feeg imposed by reason of the nse of the Property
by Lesses; and all excise, transaction, privilege, license, selea, use and other taxes upon the
Rental or ofher Mometary Oblipetions hereunder, the leasshold estats of either party or the
activitles of efiher party pursuant to this Lease, and all interest, surcharges or gervice or other
fees payable in connaction with the forsgoing. )

" ‘Within thirty (30) days after oach tex and pssessment paymeant it required by this Section
to be paid end upon request of Lessor, Losges shall, upon prior written request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in & timely
fashion, Lesses may, at its own axpense, contest or cause to be contested by sppropriste Jegal
prooeedings condocted in good faith and with due diligence, any ahove-described item or lien
with reapect thereto, including, without limitation, the emount or validity or application, in whole
or in part, of any such itom, provided that (A) neithe the Property nor any interest therein would
be in any dsuger of belng gold, forfeited or lost by reason of such proceedings, (B) no monetary
Bvent of Defavlt has occurred, (C) Lessee shall promptly provide Lessor with copies of ell
notices received or delivered by Lesses and filings made by Lesses in connection with such
proceeding, and (D) Lessee shell indemnify and hold Lessor hanmless againsf any loss, Costs or
demages arising from or related 10 such contest. -+ -
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If Lesseo shall fail to pay any Taxes when dve and before any delinquency, penalty or
interest ia imposed on such Taxea, Leasor shall have the right to pay the same after notice to
Leasee, in which case Lessep shall repay in full such amount to Lessor with Lessee's next Base
Monthly Rental installment together with intarest at the Defanlt Rate.

9,  Utilities, Lessee shall contract, in its own name, for and pay when due (and hold
Leasor fres and harmless fiom) all charges for the connection and use of water, gas, electricity,
telephons, garbage collection, sewer uss and other utility sarvices supplied to the Property during
tha Leass Tarm, Al ufility chisrgng, sssessments and fees for fhe Iast year of the Lease ahali be
prorated as of the termination dats of this Leass, No full or partial utility deprivation including,
but not Iimited to, blackout; browrout, or mtioning, nor any loss of of damags io improvements
related io disruption or faflurc of eny utility service shall give rise to any sbatement of Rendals
nor give rise to any right of Lesses to offset Rentals or to tenminate the Lease, unless caused by
the gross neglipence or willful misconduct of Lessor or its agents, employees or contractors (but
not of eny other tenants or occupanis of the Property). Lessor shall reasonably cooperate with
Leages, but without out-of-packet expense to Lessor, in Lessee's efforts to restore ulility service
to the Property; provided, howover, that if the utility service was disrupted due to Lessor's gross
negligence or willfil misconchwt, then the cost of such restoration shall be bome by Lessor.

10. Insurance. Throughout the Leass Term, Lessee shall mnmtain. at m sole
expense, thefo]lowmg types end amounts of insurance:

A Insurancugninstloaanrdamapluthal’ropwtyandallbtﬂldlngsmd
{mptovements thereon under an "sll rak” insurance policy, which shall include coverage
against al) riaks of direct physical loss, including loss by fire, lightning, and other xisks
normeally included in the standard IS0 special form (which shall include coverage for all
risks commonly insured for properties similer to the Property in the Reno, Nevada area,
Inclnding insurance coverage for damage caused by earthquakes, flood, tomado,
windstorm and other disasters for which insurance is custamarily maintained for similar
commercial propertios), Such insurance shall bo in amounts sufficient to pravent Lessor,
from becaming a co-insurer under the applicable policies, and in eny event, dfter
application of deductible, in amounts not less than 100% of the full ingurable replecement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insureace clause, an increased cost of construction endorsement, debris removal coverage
and a weiver of subrogation endomement in favor of Lessor, While eny portion of the
improvements on the Property is being rebuilt on the Land, Lesseo shail provide such
propetty insurance in buflder’s risk completed value form, including coverage avafleble
on the so-called “all-risk" non-reposting form of policy in an amount equal to 100% of
the full insurable replacement valus of the improvements on the Property or such portion
as i being rebuilt. The insurance policy shall insure Lessee a5 loss payee, No parties
other thin Lessor, Lessor’s Lander and Lessee may be named as ingureds or loss payecs
on such property insurance policy

. B,  Commercial generst lishility i insurance, including products end completed
operation lisbility, covering Lessor and Fegsae agrinst bodily injury lisbility, property
demage Liability and personal end advertising injury, Hquor lability coverago (to he
extent liquor is ecld or mennfastored at the Property), garage liebility coverage inoluding
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without lim!tahon any liebility arising out of the ownership, melntearncs, repair,
condition or operation of the Property or edjoining ways, streets, parking lots or
sidowalks. Suohinsnmneopohcyorpoﬂdeuhnﬂ contain a broad form contractual
linbility endomsemeant under which the insuter agrees lo inmure Lessee’s obligations under
'Section 15 hereof to the extent insurable, and a “severability of interest” olmse or
endorsement which preciudes the insurer from denying the claim of Lessee, Lessor ot
Lessor's Lendor becanse of the negligencs or other acts of the other, shall be in amounts
of not Jess than $2,000,000 per acourrence for bodily injury and property damage, and -
$2,000,000 general aggregats per location, or such higher limita ea Lessor may
reasonably require from time io time or a3 may be required by the Permitied
Encumbrances, and ghall bs of form and substance satisfactoty to Lessor.,

: C., Workers' compensation insurancs in the statutorily mandated limits
covering all perons employed by Lessee on ths Property or any persons employed by
Leasea in connection with any work dons on or about any Property for which cleims for
death or bodily injury could boe asserted aguinst Lessor, Lessee or the Propexty, together
with Employers Lishility Inserance with limits of not lm then $100,000 per accident or
discase and $500,000 agpregate by diseass, '

D.  Rental vaine Insurance, equal to 100% of the Base Aunual Rental (es
roay adjusted hereunder) for a pericd of not less than twalve (12) months; which
insnrance shail be carved out of Lessee's business interruption coverage for a
separate rental valne insurance paysble to Lessor, or If rental valus insurances is
fncluded in Lesyee's business Intarruption coverage, the Insnrer shall provide
priority payment to any Rental obligations, end such obligations shsil be pald
directly to Lessor. Sach ingurancs is to follow form of the real property "all risk"
coverage and is not fo'contasin a co-!nmranea clause,

B Comprehensive Boiler &Machmeryluamamd egainst loss or damage
from oxplosion of any steam or pressure boilers or similar apparetus, if sny, located in or
about the Property in er) aroount not less than the actual replacement cost of the Property.
Such insvrance should be In en emount of the lesser of 25% of the 100% ru_placament
cost or $5,000,000.00.

All insurance policics shall:

(@  Provide (1) for a waiver of subrogation by the insurer as tc claims
against Lessor, Lessor's Lenders end their employees, officera and agenis, (2) that
the insurer shall not deny & olaim apd that such insurance cannot be vareasonably
canoelled, invatidated or suspended on account of the conduct of Lessee, its
ofiicers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other occupant of the Property, and (3) that any losses otherwise
payablo thereunder shall b payable notwithstending any act or omission of
Lessor, Lessor's Lenders of Lessee which might, absent such provision, resultina
forfeiture of all or a part of such inmranoe payment;
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@) Be pdmryandprovlde that any “other insuranca” olanse in the
insurance policy shall exclude any policles of insurance meaintained by Lessor and
the insurance policy ahell not bebrought into contribution with insurance :
maintained by Lessor;

(i) intmﬁonnllyonﬂtted

(iv) Contain a stendand non-contributory mongagee olause or
endo:sunant in fuvor of any Lessor's Lender designated by Lessor;

(v) Provide that the policy of insurance shnll not be terminated,
cancelled or amended without af least thirty (30) days® prier writien notice to
Lessor and to any Lessor's Lender covered by any standard morigagee clnuse or
endorsement:

(vi) Pmdcﬂ:atthemmshnllnnthnvcﬂmopﬁontomtomtha
PmpmyifLeasordmtoteunmnteﬂﬂsLeaseinmmnmwlththetmms
hemof';

(vii) Beinamnuntssufﬁeientatallﬁmeslosaha&mcomsmmcc
requirements thereof}

(viid) Bxcaptfmwotkm’mmpmnﬁonhsmwmfemt_!minﬁﬂgg
10.C above, name Legsor and any Leasor Affiliate requested by Lessor, 25 an
“additional insured" (and, with respect to any Lessor's Lender designated by
Lessar, a8 an "additional insured mortgages") with respect to general liehility
insurence, and es a "named fnmrod® with respsct to real property end "loss payes”
mthrespeottoaﬂmlpmpmymdmtvaluaimmoa,uuppmpnatemm
their inferests may appear; c

(ixy Becvidenced by delivery to Leasor and any Lessor's Lunder
designated by Lessor of an Acord Form 28 for property coverage (or any other
form requested by Lessor) and an Acord Porm 25 for liability, workers® -
compensation and umbrella coverage (or any other form requested by I.essor).
provided that in the event that either such form 1= no ionger available, such
evidenco of insurance shall be fn a form reasonably satisfaciory in Lassor and any
Jlender designated by Leasos; such cartificates of insurance shall‘nc delivered to
Lesscr prior fo the Bffective Date; and

(x)  Beissued by insurance companies ljeensed to do business in the
states whera thé Property ia located and which ere rated A:VIH or better by Best's
Insurance Guide or are otherwise approved by Lessor.

1t is expressly vnderstood and agreed that (T) if any insarance required hereundcr, or any
part thereof, shall expire, be withdrawn, becoms vold by breach of any condition ther=efby
-Lessee, or become vold or in jeopardy by reason of the failure or impaimment ofthe capitat of
any ingurer, Lessee shatl immediately obtain new or additional insurance reasonably satisfactory
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to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance
coverage shell not limit the liebility of Lasses for iis acts or omisaions as provided in this Fease;
and (TI) Lessoe shall procure policies for all insurence for periods of not less than one year asd
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon
Lessor's request, duplioate originals of ingurance policies evidencing that ingurance satisfying
+the requirements of this Lease is in effect at all times,

Lesgee shall pay as they become due all premiums for tho insurance required by this
Seotion 10. In the event that Lesses fails to comply with any of the foregoing requirements of
this Segtinn 10 within ten (10) days of the giving of writteh notice by Lessor to Lesses, Lessor
ohall bs entifled to procure such insurance, Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shell be repaid by Lesaes, together with interest thereon
at the Defanlt Rate, fiom the timo of payment by Lesgor uniil fully paid by Lesses immedintely
upon wiitten demand therefor by Lessor,

Anything in this Sgotion 10 to the contrary notwithstanding, any insurance which Lesses
is required tn obtainpmumt to thia Section 10 mey be carried under 8 "blanket® policy or
. policies covering other properties or lisbilities of Lessse provided that such "blanket” policy or
policies that ofherwise comply with the provisions of this Section 10 end specify the location of
the Property.

11.- Intentionally Omitied

12,  Comglfance With Laws, Restrictions, Covenants, Encumbrzuces and
Agreements, It is expressly understood and agreed that the obligations of Lesses under this
Section ahall survive the expiration or eeslier termination of this Lease for any reagon.

A.  Lagal and Gaming Law Compliance, Lessee's use end occopation of the
Propecty, the use and occupation of the Property by any other person (Including but.not
limited to any subtenants and WGT) and the condition of the Property, shall, at Lessze’s
sole cost and expense, comply with all Lagal Requirements (incloding without limitation
the Americans with Disebilities Act and all L.agal Requirements rulated to paming
operations and the sales of tobacce and liquor on the Property). Lessee shall promptly
file, or canse fo be filed, and provide to Lessor eny notices, repoxts or ofher filings thet
Lessoe.or any-ofher Person is required to file or provids to any Governmental Authorities
regarding the business operatfons conducted on or from the Property, inchuding but not’
limited tb those described in Subsection P({j{) hereof and thosa required by
Qovernmental Authozities with respest to geming operations and the sales of tobaceo and
liquor on the Property, including any filings required to be made in connection with the
change of ownership or control of Lesses end, within fifteen (15) days of Lessec's receipt
of writlen notice from Lessor of any planned or actual change in the ownership or contro}
of Leseor or eny planned or actual change in the ownership of the Property.

B,  Acts Resulting in Increased Insurance Rates. Yessee will use its
commercially reasonable efforts to provent any aot or condition to exist on or ahout the
Propesty which will materially increase any insurance rate thereon, except when such acts
are required in the normal course of its business and Lesses shall pay for.such increage,
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Lessee shall comply with all orders and directives of any insnrance compenies issoing
Liability, fire, or extended coverage insurance pursuent to Section 10 hereof, and Lessee
shell not do, bring, or keep anything in or sbout the Property that will cause a
cancellation of any insurance coveting the Property.

C.  Prevention ql‘Nit&ame. 1asgea shell not commit ror causs orpeumt to
be committed any public or privete nuisence on the Property,

D. Environmental,

(i Covenants.  Alt uses and operations on or of the Property,
including the use and operation of UST's on the Property, whether by Lessee or
eny other Person, shall be in compliance with all Environmental Laws and
permits issued pursuant ihereto, Lesses shall keep the Propetty or cause the
Property to be kept free and clear of all Environmental Liens, whether due o eny
act or omission of Lesses or eny ofher Person. Lessee herebyreprogentsand  °
warranfs that Lessee shall not install and shall not permit any person to install eny
asbestos containing materials ("ACM™) or materials or equipment containing
polychlorinatzd bipheny! ("PCBs") in the Property, and to the extent any ACM,
PCBs or ather Hazardous Matorlals are on or in the Property, the same shall be
maintained, stored and used in accondance with ell Legal Requirements.

GI)  Notification Requirsments. Lessee shall immediately notify Lessor
in writing upon Lessce obtaliing actual knowledge of (1) eny Raleases or
Threatened Releases in, on, under or from the Property other than in Permitted
Amounts, or migrating iowards any of the Propetty; (2) any non-complisnce with
any Environmental Lawa related in any way to any of the Property; (3) any actual
or potential Environmental Licn; (4) any required or proposed Remediation of
enviropmentel conditions relating to eny of the Praperty sequired by applicable
Goveinmental Authorities; and (5} any written or oral notice or other
comomunication which Legsea becomes aware from any source whatsoever
(including but not limited to 8 Governmental Authority) relating in any way to
Hazardpus Materials, Regulated Substances or USTs, or Remediation thereof at or
on the Propesty, otirer than in Permitted Amotmts, possible Lisbility of any Person
relnting to the Property pursuant to eny Environmental Law, other environmental
conditions in connection with the Property, or eny actual or potential |
adminisirative or judicial proceedings in connection with anything referred to in
this Subsection . :

(illy  Reports and Investigations. Lesses shall promptly supply Lessor
with copiea of all reports of eny iasting of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lessas
to any Govemmental Authotity concemning eavironmeniaf matiers, the USTY, or
Hazardous Materinls. Lessoe shall fixrnish to Lessor certificates of enroliment
issued by the Stabs of Nevads, Division of Environmental Projection, for each
UST at the Property no later than October 30 of erch yesar, and gesoline storage
tank permits issued by the Department of Air Quality Management.of the County
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In which the Propesty ia located with respect to sach UST on the Property no later
than May 5 of each year, and mch other certificates or pemmits es may be jssued
or required by any other Governmentel Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Propesty with al] spplicable
Legel Requiroments, Additionally, upon Lessor's ressonable request in the event
that Leasor reasonably sogpects that Contamination (as hereafior defined) may
have ocourred or be ocourring at the Property, Léases agrees fo perfoun, at
Leasee's sols expense, an exvironmentn! agsegsment of the Property, incleding
soil borings, to confirm whather such Contentination is ocouming. Additionally,
atleast ninety (90) days prior to the expiration of the. Leass Term, Lesses agrees
to perform an environmental assesmiient of the Property in order to define the
neture and extent of Contamination, if any.

(V)  Indsmnification. Lesseo shell indemnify, dafend, protect and hold
oach of the Indemnified Parties frea and harmless from and againgt any and all
Losses, arising from or cansed in whole or in part, divectly or indireotly, by any of
the following, unless arising from or caused by the groes negligoncs or willfil
misconduct of the Indemnified Party requesting indemnification: (a) the use,

- slorage, transporistion, disposal, release, discharge or gencration of Hazardous
Meterials to, in,.on, under or about the Property (whether ocomring before or after
the date hersof) (any of the foregoing in violation of Logal Requirements is

"Contamination™), including dimimtion in valoe of the Property; and (b) the cost
of eny required ot necsssary repair, remediation, alemmp or detoxification and the
preparation of any closura or other required plans or reports, whether such action
is required or neceasary prior to or follewing transfer of title to the Property (such
aota are somstimes referred to herein 2s *Comrectiva Action™), and (¢) Lessee’s
faflure to comply with any Legsl Requirements, Leasee’s obligations to perfoom
Cormrection Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (lncludlng consultents and attorneys
fees and testing) required or nocessary repair, remediation, restoration ¢lean up, -
detoxification or decontamination of the Property and the preparation and
implementation of any clogure, remedial action or other required plans in
connection therewith, and shall survive the expiration or earkier termination of the
Term of this Lease, This agreement to indemnify, defond, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or lisbilities Lesses may have to Lessor or the Indemnified Partics, if *
aay, at common law under all statutes and ordinances orotherwiso and tmrvive the
termination of the Lease,

. In the ovent that Lessee is required to perform Corrective Aetion to
addreas any Contaminatton, Lesses ehalt pesform such activities in a diligent
manner, In the event that Lesses has not completed its Cotrective Action (if
necessary), s required herein, by the expiration of the Lease Term, Lessor shail
grant Leasee, and its consuliants, contracters and sgents a revocable License, at no

. cost to Lesses except a3 set forth in the succeeding sentence, to enter upen the
Properiy from end after the dele of sxpiration of the Lease Term to conduct
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improvements on the Property sufficient o satisfy the roquiremeats of all
Govemmeantal Authorities regarding the Contamineation. If such port-expiration
Comectivo Action will unreasonably interfere with a reasonsbly foreseeable
intended commercial use of the Property (i.e., if Leasor cannot reasonably lezse
the Property for reasonable commercial nses at reasonable maciet reats), the
Leass Term shall he extended until sixty (60) daya after the Comective Action has
been performed such that post-expiration Corrective Action by Lessee no longer
.unreasonably interfiares with e reasansbly foreassable commercial use of the
Property, and Leasee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action. .

B Intentionally Omitted.

F.  Dealer Roquiremenis. In addition to the requiremeonts set forth in this
Lease, Lessee, in {ts nse, accupenoy and maintenance of the Property shall comply with
all requirements of iis Dealer Agreements with Dealor, Lesses hereby consenta to Lessor
providing information it obtains to Dealer and {o Lessor obtaining fiom Dealer -
information which Dealer recoives relating fo Lessee’s operation of ite business on the

Froperty.

G, WGIdgreements. Lesseo represents that the WGl Agreement i3 in full
force and effect, and that the WGI Agreement permits WGI {o oporate gaming machines
on the Property. Lesses shall sbide by all the terms and conditions of the WGL
Agreement, and Lesses represcats and wrrmants that WGI hes appmved this Lease, if
WGI has such approval rights uader the WGI Agreement.

H.  Winner's Corner. Leasco ghell at al] times operate the gas station and |
convenjence atore on the Property under ths trade neme "Winner's Comer” end/or under 8
mejor oil brand (such as Chevron, BP, Amoco, Shell, Sun Qil, or the such).

13. Mbsintenance; Repairs and Reconstruction. Lesseo shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvemeats and signs
erccted on the Propetty in good and mbstantial ordes, condition, end repeir, including but not
limited to replacement, maintenapce and repair of all structural or load-bearing elements, roofs,
walls, foundations, putters and downsponts, heating, ventilating and air conditioning systems,
any building security and monitoring sysiem, windows, walls, doors, electrical and other utility
systems and equipment, mechanical squipment, plombing snd all other componsats of fhe
bufidings, mowing of lawns and care, weeding and replacement of plantings; replacing,

_ and striping of walkways, driveways and parking areas, end adjacent public .
sidewalks; removal of enow and ice from the Property and adjacent public sidewalks, removal of
toash, malntenance of utiHty lines and exterior lighting and signagé on Property, and eny
maintenance, repairs or replacements (or fees or reserves thecefor) as may be required by any
Permitted Enenmbrances, All such replacements, maintenance and repair shall keep the Property
in gond repair and in a clean, safe, and sanilery condition and in compliance with sl Lepal
Requiraments pnd insurancs regulations. Lessee must make ail repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or netural elements
Saopls Lunsa 11
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or a2 vequired parsnant to Governmental Authoritles or Legal Requiremeants, Lesses expressly
waives the benefit of any statute now or hereinefier in effect which would otherwige afford
Lessce the right to make repairs, corrections, improvements or alterstions at Leasor's expenss or
to tenminate this Lease because of Lessor's failure to keep the Property in good order, condition
or repair, or which wauld otherwise require Lessor to meke repeirs, cotrections, improvemenis,
replacements or alteratiops. If the buildings or any improvements oxn the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessos shall, upon the written deémand of
8 Governmanial Aulhonty or the-written demand of a pasty to or benefiolary of any Permitted
Encumbrsnoe, repair, restofe, relocate and/or rebuild the same in accordence with Legal
Requirementa (including any special or conditional vse permits or other varimms granted
specifically for the Property) and the Peunlued Encumbranoes,

Lessee shall, at ita sole cost and expense, be responaible to repeir or reconsiruct damage
or destruction to any buildings, structires or improvements erected on the Property from acts of
God or any other catestrophes or caiises. Any such repairs or reconstroction shall sestore the
buildings and all improvements on the Property to subatantially the same condition immediately
prior to such damages or destruction and this Lease shell remain in full force and effect,
provided, however, that Lesseo shafl have the right to replace the improvements with different
atvuctares so long as (8) the value of the Property with such different structures is no less than the
value of the Property immediately prior to the date of casuelty and the different squars footage of
the new buildings is no less than the bufldings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any .
special or conditional use permits or other varlances pranted specifically for the Property) and
the Parmiited Encumbrances. Such repair, resioration, relocation and rebuilding (all of which are
herein called a *gepair™) shalt be commenced within g reascaable time howeaver 20 more than
thirty (30) days afler the later of (i) the date that such damage or destruction occurred, (ii) the
date that all permits and other approvals neccssasy to authorize such rebuilding have been issusd
following reasonable pursuit of the same by Lesses, and (iil) (ke date that any insurance proceeds
peyable to Lessor or its lender in conjuncticn with such damage or destroction, if any, have been
made available to Lessee as set farth herein; theréafier, the repair shall bs diligently pursued to
completion. Lesace shall give Lessor at lcast fifteen (15) days written notice prior to
commencing the repair to permit the Lessor to post appropriate notices of non-responsibility, and
all such repair work shall be subject 1o the provisions of Section 14 hereaf related to alterations,
improvements and edditions to the Property. -

‘The proceeds of any insurance maintained under Section 10 hereof shall ba made
evailable to Lessee for payment of costs and expense of repair.

14, © Waste} Altexations and Improvements; Trade Fixtures and Equipment.
Lesees shall not commit actual or constructive waste upen the Proporty.  During the Leaso
Term, Lesses may construct any additions or improvements to the Property and make such
siructural or non-structural alterations to the Property as aro reagonsbly necessary or desirable for
Lessee’s use of the Property for a Penmitted Facility. All improvements, alterations, or additions
shall be constricted by Lesses at Lesses’s sols cost and expense. Prior to the commencoment of
construction of eny additions, improvements, or alterationa to the Property, Lesses shall give ,
Lessor et least fifieen (15) daya written notice to allow Lessor to post appropriete notices ofnon-
responsibilﬂy Notwithstending enything herein to the contrar’y, without Lessox‘s prior written
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consent, Lesses shall not make any altsrations that will decreage the value or fimction of the
improvements Incated on the Property. :

Lesses’s tight to make any altecations, improvernents and edditions shall be deemed
conditioned npon Lesseo acquiring a permit to do 20 from appropriste Governmentsl Authorities,
tho famishing of a copy thereof to Lessor prior to tho commencement of the work and the
compliance by Lessee of all conditions of said permit in a prompt and expeditious manner, All
alteretions, improvements orotha-consm:cﬂmbymwnhﬂlbcin complianco with all Legal
Requiraments, end all alterations and improvements shall be done end performed ingood and
wotkmanlike magnes, using new and first quality materials. All costs of any such & improvements
ghatl be paid by Lessee.

Upon completion of any such work, Lesaco shall submit to Leasor as-built plans of any
structural, mechanical or interior utility imprevements and alterations mado, a swom
construction statement, Hen waivers from all persons or entities providing materials, services or
equipment for the work completed and, if available, ari endorsement to Lessor’s policy of tifle
insurance or other evidence from a title company confirming the absence of eny fiens or other
matters of record related to the work performed, .

Unless expressly released by Lessor in writing, all improvements or alterations ghall ba
and remain, at the ime of expirafion or other termination of this Leese, the property of Lessor
‘without payment or offiset unless such improvements are pot attached to the Property.
Notwithstanding anything hetein to the contrary, all plumbing, electrical, HVAC equipment,
doarw, cailing and floor tiles, and-wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease,

During the Lease Tertn, Leasse shall bave the right to locate in the Property sach personal
.propesty, furnitore, trads fixtures, and equipment (hereafter referred to as "Fixtures and
Eqﬁnmm;")asahallbaeonsldoredbyhuaetubnappmpﬂataornemuytchm’s use and
occupancy of tha Property.

All Fixturea and Bquipment shall bo provided by Lessee at Lesses’s owncustund
expense. During the texm of this Leass, Lesgeo may remove any Fixtores and Equipment
installed by Lesses, and any and allsnahFixmmsnnquuipmmtahaﬂmnlnﬁmsulspmpmy
of Lessee, Lesses shall perfomm (and pey 2l cosis azsociated with) any and afl restoration
necéssitated by the removal of Lesses's Pixtures and Equipmenl, including but not imited to
damage resulting from removal of any of Lessee's signs in or about the Properly,

Lesses shall keep the Propety free and clear of all mechanio's, materialmen or similar
liens, including, but not limited to, thogs resulting from the consiroction of alterations,
improvements, edditions, trade fixtures, and equipment performed by or for Leazee,

Lesseo shall have flie right to contest the comrectness or validity of any mwch lien if,
Lessce first procures and records a lien releasn bond issued by a corporation authorized to issue
surety bonds in the staie in which the Property arelocated in an amount required by Lagnl -
Requirements to remove such lien. The bond or it equivalent shell mest all applicsble
requirements of the state in which the Property arslocated, In the event that any Hen docsso
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attaoh, and is not released within thirty (30) days after written nbtice to Lessee thereof, Lessor, in
its sole diseretion, may pay and discharge the same sud reliove the Property therefram, and
Lesses apress to repay end reimburae Leasor a8 Additional Rental upon demand for the srmount
s0 paid by Lessor. On fine} determination of the lien or claim of lien Lessee will immediately
pay any jodgment rendered, and all costs and charges, and shall canze the Hen to bo released or
satisfied. In addition, Lessor may require Leasee to pay Lessor's reasoneble attorneys' fees and
costsinpuﬁdpaﬁnginsuchmﬁonifmsouhalldocideitisinitsbestinmttodoso

15, Indmmiﬂcsﬂon. Leszes agres to uge and occupy the Property at its own risk
end hareby releases Lessor and Lessor’s agents end employees from all claims for ary damage or
injury to the full extent permitted by law. Lessee agrees that Eessor shall not be responsible or
lisble to Lasses or Lessee's employees, agents, customars or invitess for bodily injury, personal
Injury or property demege occasioned by the acts or omissions of any other lesses or such
leases's employaes, ngents, contractors, customens or invilees, n addition to other specific
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold hanmless each of the Indennified Perties from and against any and all Losses caused by,
incurred or resulting from Lessee’s use and occupency of the Property, whether relating to its
original design or consirustion, latent defects, alteration, maintenance, uso by Lesaes or any
Person thereon, with supervision or otherwiae, or fom any brerch of, default under, or failurs to

. perform, any temm or provision of this Lease by Lesse, its officers, employees, agents ar other
Persons, It is expressly understood and agreed thet Lesses’s obligations under this Section shall
survive the expistion or earlier termination of this Leass for any reason.

16,  Qulet Enjoyment: So long es Lasseo shall pay the Rental and other Monetary
Obligations heyein provided gnd shall keep and perform ail of the terms, covepants and
canditions oz its part herein confained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peacsfil and quiet ocoupancy of the Propexty, subject fo the
Permitted Encumbrances, Laws and the WG] Agreement and any use 6r ocoupancy agreements,
leases or Heenses now affecting the Properly or hereinafter made by Lessce, .

17.  Inspection; Right of Entxy. Lessor and its euthorized repreaentntivec shatl have
theright, at all reasoneble times and upon giving ressonable prior notice {(except in the event of
an emergency, in which caze no prior notice shall be required), to enter the Property or eny part
. thereof and to inspect the same; to sexve, post, or kesp posted any notices required or allowed -
wndet the provisions of this Leaso oc by law; to show the Property to prospective brokers, agents,
buyers, or persons interested in an axchange, af any time; and to show the Property to -
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place upon the Property any "to let” or "for lease® signs
at any time within two hundred forly (240) days prior to the expiretion of this Lease, Lesses
hereby waives any claim for damages for any injury or inconvenience to or interference with
Lesges’s business, any loss of occupancy or quict enjoyment of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excluding damages arising as a reqult of the
negligence or intentionel misconduct of Leasor,

18.  Condemnation and Casualty,
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A.  Damage or Desiruction to the Property; No Abatement of Rent. If the
Property is damaged or destroyod as s result of fire or other casualty Eessee shall
promptly restore the Property pursuant to ths terms of Section 13 hereof,
Notwithstending the partial or ttal destrootion of the Property and any part thereof, and
notwithstanding whether the cagualty is itsured or not, there shall bo no sbatement of -
Rentals or of any ofher obligation of Lesses hereunder including! without limitation,
payment of operating expenses, insurance premiums and Taxes, by reagon of such
damags or destructon unless the Lease is terminated by virtue of ancther pmvision of
this Lease,

B.  Opfion to Terminale. If the Property is damnged or destroyed during the

Jast one (1) year of the Lease Térm to the extent that the Proparty'is untenable, Lessee
may terminets this Lease as of the date of such damage or desimction by giving wiitten
notlics to Lessor of suokt eleotion within thirty (30) days foilowing the date of such fire or
other casualty, in which case, all insurance proceeds related to the Property {other than
attributable to Leasee's Fixtures mquuipment)wiﬂbepaid over{o Lmur orif
required by Lessor's Lender, to such Jender.,

C.  Termination Upon Taking. Ifasaoonseqﬁemeofa'l‘aking. (®) aoy part of
the convenience store building on the Property; or (ii) twenty-five perceat (25 ) or more
“of the patking area st the Property shall be taken and Lessee determines in its reasonsble
diseretion that such Telking will have amaterial adverss impact on the ability of Lessee to
conduct its normal business operations from the Property, then, within thirty (30) daya
after the daté on which Lessesreceives written notice of sitch Taking, Lesseamay
terminate this Leasa by written notice io Lessor which tarmination ahall be effective as of
the date the condemning suthority takes actual possession of the portion of the Property
thet is subject to the Taking, If Lesses terminaiss this Lease, Lassor shall promptiy
refund to Lessce all uncamed Annual Bags Rental and other amounts paid in advance by
Lesaes,

D.  Obligation to Restore, If a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restoro the Property to a condition
similsr in physical appearance to that which existed immedintely prior to the Taking to
the extent possible such that Lessee can conduct its normal business operations, Lesses
shall commence such restoration within ninety (50) days aftar the ocourrence of the
teking and shall completa such restoration within six (6) months after the accarrence of

the taking,

B.  Condemnation Award, Any condemnation award payable during the term
of this Lease ghall belong to and be paid 1o Lessor, including but not kiniited to awards
payabie with respsct to damage to either the foe or leasehold estaies, except that Lesses
shall receive fmm the award the following:

i If Lessee exercises its yights to terminate this Leun, the portion of
the award, if any, attributable 1o Lessee’s Equipment or Fixtures that ara taken in
!he'!‘alung and the unamortized cost of any leasshold improvements made to the
Property by Lessee afier the date hereof that are taken in the Taking,
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ik, Tha portion of the award, if any, attributable to seversuce demages
for the repair or restoration of tho Property (herein called "fopair"), but only if
Lessee doea not exercise Légsoe’s right to {enninate the Leess and further
provided, that such damages shall bs deposited and disbursed in accordance with

_the provigions hereof related to the handling of insurance proceeds that are

epplied to & repair of the Property end Lesses shall promptly commence and
diligently complete the repair 20 that upon corapletion the Property will have a
charsoter 'and commeroial velue ag nearly as possible equal to the valos of the
Propesty immediately prior fo the taking, and further provided that, in the svent
such damages are insufficlent to caver the cost of repair, then any amounts
required over the amount thereof that are required to complete said repair shall be
promptly deposited with the disbumlng eatity by Lesseo in advance of
cominencing the repair,

fil.  Additionally, if this Lease is terminated as a result ofany such
taking, Lessee shall e permitted to recover ite relocation expenses and the going
concern valus of Lessee's business from the condemning autliority (but not from
Leasor or the portion of the awerd otherwise peyable to Lessor) as provided by

Intentionally Deleted.
Defanit, Conditional Linjtations, Remedfes and Measurs of Damages,
A.  Bvent of Default, Each of the following shall be an event of defanit by

Lesseo under this Lease (each, an "Bvent of Defaylt®):

5 Lesto
v

(0  Ifany Rentsl or other Monetary Obligation dus under this Leago is
notpaid within five (5) Business Days of notica it is past due, provided, however,
that if within the firgt twelve (12) months of the Lease Term, Lessor has given
two (2) such notices o Leysee, then & defanit shall be deemed ta have occarred
when such feilure hes continued for three (3) business days after the sume is due,
without notice thereof by Leavor to Lessee; and further, provided, however, that
after the first tvrelve (12) months of the Lease Term, if Lessor hes given such
notics to Leasee within the preceding twelve (12) months, then a defanit shell be
deemed to have occurred when such failora has continued for three (3) Business
Days after the seme ig due, without notico thereof hy Lessor to Lesses;

(i) ifthere is an Insolvency Event;

(ifi) if Lessee fails fo observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; provided, however, if any such
failure does not involve the peymeat of any Manetary Obligation, does not place
any rights or property of Lagsor in immediaie jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute aa Bvent of |
Definilt hereunder, unless otlherwiss expressly provided herein, unless and ntil
Lessor shall hava given Lesses notice thereof and a period of thirty (30) days shall

16
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have elapsed, during which peciod Lesseo may correct or cure such failure, upon
fhilure of which an Event of Defisult shall be deemed to have occurred herennder
without further notice or demand of any kind being required. If such fhilure
cannot yeagonshly be cured within such thirty (30) day pariod, 23 determined by -
Lessor in {ts reasonabla discretion, and Lessee Is diligently puoning a cura of
such failure, then Eessee shall have a reesonable perod to cure such failurs
‘beyond such thirty (30) day period. If Lessoe shall fiil to corredt or cure such
ﬁﬂmmﬂﬂnmohpmodandsmdpeﬁodlsnotmmdedbyﬂmpuﬂu, an Bvent
of Definit shell be deemed to have occurred hereunder without firther notice or -
demend of any kind being required;

(iv)  ifLesseechall be liquidated or dissolved or shall begin
proceedings towards its Hquidation or dissolation; or

B.  Remedies. Upon the occarretics of an Event of Defhult, 'Wlth or without
_notice or demand, except 23 otherwise expressly provided herein or such other notice as
msyberequitedbystamteandmmtbewnivadbylmee, Lessar ghall be entitled to
exercise, st ita oplion, concurrently, successively, or in any combination, all remedies
avl?ilable otlaw orin eqnity, including without limitation, any one or more of the

fo owmg

o ¢)) 'l‘o termipate this Lease, whereupon Lesses's right to possesgion of
the Propexty shafl ceaso and this Leass, except ax to Lesses's lisbility, shall be
terininated. Tpon such termination, Lessor shall be entitled o récover liquidated -
dumages equal to the total of (f) thecastofrmovuingpoaseaslnn of the Property;
(ii) tho unpatd Rental camed at the time of termination, plna interest at the Défault
Rate thereon; (iii) eto oharges and Interest at the Default Rate on the unpaid
Rentel; (iv) the present value of the balance of the Bese Annual Renial for the
remsinder of the Lease Tern using & disconnt rate of four peroanit (4%), leas th
present value of the reasonsble rental velua of the Property for the balance of the
Temn remaining aficr a one-year period following repogsession using a discount
1ate of four percent (4%); {v) coats of operating the Property until relet and the
reasonshle costs of performing sny obligations of T esses undér this Lease to be
perfonned upon terminatfon or expiration of this Lease (including but not limited
to the Lesses's obligations under Seotions 12D and 27 hereof); and {vi) any other
sum of money.and demages reasonebly necessary to compensato Lessor for the
detritment cauzed by Lesses's default,

{ify To tke exieatnot pmhiblted by epplicable law, to reenter ang taka
possession of the Property (or any part thereof) without being deemed guilty in
any manner of trespass or becoming hiable for any losa or demage resulting
therefrom, without resort fo legal or judicial proceas, procedure or action. No
notice from Lessor hereunder or ynder a foreible entry and detainer statuts or
similar law shall constitate sn e]ecﬂunbyLessorto terminate this Leagse unlesy -
such notice specifically so states. if Lessee shall, after default, voluntarily give up
poaseasion of the Property lo Lessor, deliver {o Lessor or its egents the keys to tha
Property, or both, such actions shall be-desmed to be in compliance with Lessor’s
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rights and the acceptance thareof by Lessor or its agents shall not ba deemed to
constilute a tenmination'of the Lease. Lessor reserves-the tight following any

" reentry and/or reletting to exercise its right to terminate this Lease by giving
Lessee written notice thereof, in which event this Lease will terminste, and Lessor
mey recover Hquidated damagss as set forth in Subsection () sbove,

(i) Tobringunanhunnymtbumformydmngw sustained by
Lessor or any equitablo reliof available to Lessor,

@v)  To'relet the Propesty or any part Ihereofﬁr tuch term or feoma
(including a ferm which extends beyond the original Laase Texm), at such rentals’
and vpon such other terms s Lessor, ia its sole disaretion, may dotermine, with
ail proceeds received from such raletlingbolngappliedto the Rental and other
Monetavy Obligations due from Lesses in such order as Leasor may, in it sole
discretion, determine, which other Monetary Obligatians include, without
limitation, all commercinlly reasonsble repossession costs, brokarage .
commissions, attorneys® fecs and éxpenses and repair costs. Lessor reserves the
right bilowing any reentry and/or reletting to exercise its sight to tenminate this
Leage by giving Lessee written notics thereof, in which event this Leage will
terminate ag specified in said notics,

' (v)  To recover from Lessee sll Costs paid or incurred by Lessor as a
result of such breach, regardless of whethm- or not legal proceedings areaciuelly
oommmoed.

() To immediatelyorat any time thereafter, mdwlﬂmrwithout
notice, at Lessor's sole option but without eny obligation to do so, correct such
‘breach or defisult and charge Lessee all Costs incurred by Lessor thesein, Any
sum or sums 50 paid by Leasor, together with interest at the Defanlt Rate, shall be
desmed to bo Additional Rental hereunder end shall be immediately dus from
Lessee to Leasor. Any such acte by Lassor in correcting Leasse’s breaches or
defiults hecennder shall not be deemed to cure said breaches or defanlts or
- constitute any wmver of Lessor's right to exercise any or all mmedlu set forth
hareln.

; (Vi) ‘To immediately or at any time thereafte, and with or withont
nofice, except as required herein, seto&'nnymoney of Lesses held by Lessor
under this Lease,

(vili) Toseekany ethah[o relief available to Lessor, including, without
. limitation, the right of specific performance,

All powers and remedies givan by this Section tu Lessor, shbject fo applicable
Law, shail bo cumulative and not exclusive of one another or of any other right or remedy
or of any ofher powers and remediea evaflsble to Lessor under this Lesse, by judicial .
proceadings or otherwise, to enforce the performance or observancs of the covenants and
agresments of Lessee contained in this Lease, and no delay or omission of Legsor to
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exeroise any tight or power aceruing upon the ocourrenca of any Bvent of Default shall
jmpair any other or subsequent Event of Defimit dr impair any rights or remedics
consequent thereto. Bvery power and remedy given by this Section or by Law to Lessor
may be exercized from time to time, and es often a3 mey be desmed expedient, by Lessor,
subject at all times to Lessor’s right in its sole judgment to discontinue any wortk
commenced by Lessor or change any courss of action ymdertaken by Lessor.

C.  Dafault by Lessor. Lessor shell bo in defeult under this Lesse if Lessor
fails or refises to perform any obligetion of Lessor under tho terms of this Leass, and if
the fuilure to parform the obligation s not ouréd within thirty (30) days afler notice of the
default has been given by Legses to Lessor. Ifthe default cannot reasonably be cured
within thirty (30) days, then Lessor shall not bein defanlt if Lessor commences to cure
the defanlt within the thicty (30) day perlod and diligent]y and in good fhith continnes to -
cure the defimit thereafter.

Lmee.atanyﬁmcaﬂarempimﬁonofthamrepeﬁodproudadabowanda
subseuent written notics to Lessor, muay curo the default at Lessor’s cost, If Lassea'at
any time, ag a result of Leasor’a definlt, paya agy sum or performs any act that requires
tho payment of any sum, the sum paid by Lessce shall be due immediately from Lessor to
Imuatﬂlcthnaﬂmmmhpaid,mdifpaidualatardate ghall bear interest af the rate

of twelve percent (12%) par annem from the date the sum is pald by Lesses until the date'

Lessee is relmbursed by Lessor. Any amounts due from Lessor to Lessed pursuant to this
Smﬁm_l_i mey be deducted or offiet sgainst Lesses’s Base Monthly Rentel

21. Mnrlgage, Subordination and Aftornment.’ Lessor’s interest in this Leass
and/or the Property shall not be subordinafa to any Heas or encumbrances placed upon the
Property by or reaulting from any act of Lesses, and nothing herein conteined shall be construed
to requira such subordination by Lessor. Notwithstanding thd terms of or thie parties to the WGI
Agreement and any other agreemenis pursuent to which Pexsons other then Lessee havs tho right
to ovoupy eny portion of tho Property, such agreements shall, e between Leaser and Lesses, be
treated as an instrument subordinate to Lessor's intezest in the Property and this Lease. Lessee
shall keep the Property freo from any liens for work performed, meterinls fornishedor .
obligations incurred by Lessee. NOTICE 18 HEREBY GIVEN THAT LESSER ISNOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGSE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at efl times shall sutomatically be mbordinate to the lien of any and all Deads
of ‘Trust now gr hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lesses's use and enjoyment of Lessee's rights wader this Lease so long
28 Leages is not in default herevnder, mevmmmdawmmbmddahm,upon
demand, euch further instruments which are accepiable to Lesses, subordinating this Loase to the
- lien of ey or all such Deeds of Trust as shalt be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terma and provisions of any such instrument are commercially
reasonzble. The Lessee acknowledges that the teyms and provisions of the Inatrument aitaohed
heretd ag Bxhibit C are commercially reesonable,
fmgllam _ 19
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If any Lessor's Lender, mortgages, roceivar or other secured party elects to have this
Lease and the interest of Lessee hereunder be superior to any such Daed of Trust and evidences,
such clection by notice given to Lessee, then this Lease and the intarest of Lesses hercunder ghall
be deemed superior to any such Desd of Trust, whather this Lease was executed before or after
such Deed of Truat and in that event such morigagee, recelver or other secured party shall bave
the gsame rights with respect to this Leasa es if {t had been execnted and delivered prior to the
exccution and delivery of such Deed of Trust and had beén assigned to such motigages, recelver
or other pecured party.

- Inthe event any purchaser or essignes of any mortgagee or deed of trust holdec at a
foreclorure sale acquires titls o the Property, or in'ibe event that eny morigages or any assignee
otherwise succeeds to the rights of Lessor as Lessor undey this Lease, Lessee ghall attosn to
mortgageoe or deed of trust holder or such purcheser or estignee, as the case may bo (a
“Successor Tessor™), and recognize the Successor Lessor aa lessor under this Lease, and, if the
Successor Lessor in iis sole discretion’ elects to recogmize Lessee’s tensney ymder this Lease, this
Lease shall continua in full foros and effect as a direot lease between the Successor Lessor and
Lesgses, provided that the Successor Lessor shall only be Hable for eny obligations of Lessor
under this Leass which acorue after the date that such Successor Lessor acquires title. The
foregoing provision shall be self-operative and effective without the uxwuﬂnnnfmyﬁlrﬂm
instruments, -

Lesses shell give written notice to any Lessor's Lender of whom Lessee 18 notified ofin
wiiting of any breach ar defialt by Lessor of any of its obligetions under this Leage and give
such [ender or mortgages the same rights to which Lessor might be eatitied to cure such default
before Leszee may exercise any remedy with respact therete. Upon request by Lesspr, Legges
shell anthorize Lesgor to release io Lesses's financiel siatements delivered fo Lessbr pursuant to
{his Leass to snch Lessor's Lender, . _ ,

22,  Estoppel Certificate and Other Documents. At aoy time, and from time to
time, each party shall, prompfly end in no event later than ten (10) days after a request from the -
other exetnis, acknowledge and deliver to the requesting pasty, as tho cese may be, a certificats
lnlhaformmppliedbythemqueaﬁngpnﬁy,carhfymg:m)muthuLenseismﬁll]fomnnd
effiect and has not been modified (or if madified, sotting forth all modifications), or, if this Lease
is not in full force and &ffect, the certificate shall so specify the reasons therefor; (B) the
commencement and expiration dates of the Lease Term; (C) the date fo whish the Rentals have
been paid under this Leese and the amount thereof then payable; (D) whether thers ave then any
existing defimlis by Lessea or Lessor in the performance of its abligations nndar this Leass, and,
if there ara any such defaults, specifying the nature and axtent thereof; (E) that no notice has
béen received by the certifying party of any defiult under thiz Leage which has not been cored,
except as to defanlts specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person s duly authorized to execute the sams on behelf of Lesses; and;
(G) end any other information reasonsbly requested byﬂmrequwﬁng party.’

Lessor and Lessee further ngres to reasonebly nsgotiatis executs all reesanable

doouments, including without limitation, estoppel certificates, non-distarbance certificates and
cther documents requested by WG, any Leasor's Lender or any lendar of Lesses in contiection

!
temk= »
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with a loan to be obtainad by Lessor or Lesses, of in conneotion with a sale, mlgnmmt, sublease
or other dispomﬁon of the Lessor's interest under this Lease.

23, An!gnmentISnbletHng. Leasee's interewlin this Lease nhall not, voluntarily.
involontarily, or by operetion of 1aw, be assigned to any third person or entity without the prior
written consent of Lessor which will not be wnreasonably withhold conditioned or delayed,

In. the event of an essignment of Lesgea’s interest under this Leaseto a third person or
entity which has been epproved by the Lessor, the original Lesges shall be relioved from any and
all further cbligations under the terms of this Leage npon delivery to Lessor of an originally
executed assumption of all of Lesses's obligations vnder this Lease by the assignes, and upon
cure of all then existing defaults of Lesses under the teems of this Lease.

Oilier than for the WGI Agreement and any Replacement WGI Agreement, and any other
agreements purauant to which experienced and reputable operators are permitted fo aconpy
disoreet portions of the convenience store building Jocated on the site for uses tha are
complementary to or extensions of Lessee's gas station and convenience store operations (e.g.,
quick-sorvice restautants, delf and sandwich shops, coffce shops, juiee shops, postel contract
units and/or UPS/Federal Bxpresy services) when such vses are not in violation of Legal
Reguirements or the Permitted Encnmbrances{such other agreements are referred to herein as
“Permiited Subleases™), Lessce may not sublezso all or any part of tho Property without the psior
written consent of the Lessor, which shall not be unressonably withheld, conditioned or delayed.
Inno event will any Parmmed Subleases, or any other subleagzs that Lessor consents to reliava
Leases of any lability hereunder during the period of any such subletting, Additionally, Lesses
ghall give Leasor at Jeast thirty (30) daya advence notice of any proposed Pennitted Subleaye,
which notice shall be accompanied by a copy of the form of the Permitied Sublease.

* Each Pennitied Sublease, and gny other sublesss that Lessor may consent to pursiant to

. the foregoing pacagraph shall provide that @) the term thereof will not exceed the Initial Term
herecf and any extensions of the Initial Term that erc permitted herennder; (if) the subleaso and
subtenant shall be subject to and bound by all the ierms and conditions of this.Lease (except that
the Lessce shall continne to pay all Reatal and Monetary Obligations hereunder and Lessee shalt
collect any rents owed by the subtenant pursuant fo the sublease); (iif) the sublease shall state
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as agsea’s .
succegsor undor the subleass for the balance of the subleass term if this Eeass iy surrendered by
Legsee or terminated by reason of Lessee’s default,

24, Notices. All notices, demands, designations, certificates, requests, offers,
consents, spprovals, appointments and ofher instruments given putsuant to this Lease
(collectively called "Notices™) shall be in writing and given by any one of the following:

(A) hand delivery, (B) expreas ovemight delivery service, (C) certified or registerad mail, return
receipt requesied or (D) fecsimile, provided that a copy of such facsimile is also seat vis
certified or registered mail, return recelpt requested, orby ovemight delivery service, within oné
Business Day of the transmiaston of such faceimile, and shall be deemed to havo been delivered
upon (j) receipt, ifhand delivered, (ii) the next Buainess Day, if delivered by a reputable express
overnight delivery service, (iif) the third Business Day following the day of deposit of such
notics with ths Uniled States Postal Sexrvics, if sent by certified or registered mail, return receipt
b b 21
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of
Section 24D above. Notices shall be provided to the parties and addresses {or elecironio mail -
addresses) gpecified below:

If to Lessee: Berry-Hinckley Industries
Attn: Paul A. Morabito
425 Meestro Drive
Reno, NV 89511 :
Telephone: {775) 689-1222
Pecsimile; (775) 689-1232

With & copy to: Hodgson Rusa LLP
¥ Attn: Sujate Yelaranchiti
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephons: (716) 8481657
Facsimile: (716)849-0349

Ifto Lessor: Overland Development Corporation Ino.
: Atin; Larry Willerd
133 Glenridge Avenue
Loy Gatos, CA 95030

With 2 copyto Sam Chuck, Esq
Roasi, Hamerslough, Reisch! & Chuck
'1960 The Alameda, Suite 200
San Jose, CA. 95126
Telephone: (408) 261-42.52
Facsimile: (408) 261-4292

'orto such ofher address or such other person as either party may from tme to time hereafier
specify to the other party in a netice delivered in the mammer provided above,

25, Holdover. If Lessee remaing in possession of the Property after the expiration of
the term hereof, Lessse, at Lessor’s option and within Lessor’s sols discretion, may be deemed a
Lessee on a month-to-month basia and shall continue to pay Rentala and other iMonetary
Obligations in the amounts herein provided, except that the Base Monfhly Rental shall be
sutomatically increzsed to one hundred fifty percent (150%) of the last Base Monthly Rental
paysble under this Lease. :

26, Intentlonally Omitted,

27.  Surrender. At the expiretion of the Lease Term, Lessee may remove from the
Property ll of Lessee's Fixtures and Equipment, Lesges shall repair any damage cansed by such
removal and shall leave the Property broom clean and in good and working conidition and repair

ingide and out, and comply with'sll of the requirements of Section 12.D hereof, Lessormay, in
SamploLoass a9
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its sole discretion, alect to retain or dispose of in any manner any Pixtures or Equipment,

_personal property end vehicles to which Lessee is antitled but which Lesses does not remove
fiom ths Property pursuant to this Section within ten (10) days after notics, provided, however,
that upon demend, Lassee shall raimburse Leesor for all costs incurred by Lessor in removing
sny Fixtures and Equipment snd any e!l personal property, vehicles and inventory, Hazardous
Matarials, UUSTs end related equipment, located in or shout the Property that are left therein by
Lesses or in restoring the Property to the condition required by this Lease.

28.  Finsncial Statements; Complisnes Certificate. Onoe per calendsr year, and
within 120 days after the end of Leasoe's fiscal year, Lesses shall furnish to Lessor audited
financial siatements of Lesseo for the immedintaly preceding fiscal year, Lessor shall maintain
such statements in confidence but may disclose any financial statements farnished by Lassee to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultents and acoountents; Lessor shall advizse such permitied recipients that the financial
statements fumished to them are fo be beld in confideice. In no event shell Lessor knowingly

' discloss Lessee's financisl stataments to competilors uf!nssee.

29, _ForceMajeure, Any prevention, delay or sloppage due to sh-lkes, lockouis.
of God, encmy or-hostils govemmental action, civil commotion, fire or other casunity beyond the
control of the party-obligated to perform (each, a "Foree Majeurs Event™ shall gxcuse the
performenca by such party for a period equal {0 any such prevention, delsy or stoppege,
expressly excluding, hawever, the obligations imposed upon Lessee with respect to Rental and
other Monatery Obligations to be paid hereunder,

30. NoMerger. There shell be no merger of this Leaso nor of the leasshold estate
created by this Lease with tho fes estale in or ownesship of the Property by resson of the fact that
the sama person, corporation, firm or other entity may acquire or hold or own, directly or
indirectly, (A) this Leass or the leasehold estate oreated by this Lease or any interest in this
Le#se or in such leaschold estats, and (B) the fee estate or ownenship of the Property or any
interest in such fee estats or ownership, No such merger shall oocur unless end until all persons,
corporations, firms and other entities having any interest in (i) this Lease or the lsasehold sstate
created by this Lease, and (i) the feo estate in or ownemship of (he Property or any part thereof
sought to be merged shell join in a writlen instroment affecting such merger and shall duly
record the same, .

31.  Characterization; Legsor and Lessea acknowledge and warrant to each other that
mohhmheaneprumhdbyindapmdmtomsdmdhuexecuhdﬂﬁﬁmuﬁwhemgﬁﬂy
advised by said connsel a3 to its offect and significance, This Lease shell be nterpreted and
construed in a fair and impartial manmer without regerd to such factors as the party which
prepared the instnoument, the relative bargaining powers of the parties or the domicile of any

party. Whenwurmthislmeanywordsofbbﬂguﬂonordutymuaed,muhwordnor
m:preesiousshnllhnvatlwmefomemdaﬂ‘eutnathonghmadem:heﬁmnot‘acovenmt

32,  Easements, During the Lease Term, Lescor shell not have the right to grant

casements on, over, undar and above the Property without the prior consent of Lesses, which
consent will aot ba wnreasonubly withheld, conditioned or delayad,
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33.  Banlouptey. Intentionally Omitted.

34, Attorneys' Fees. In the event of any judicla! or other adverseriel proceeding
cancerning this Lease, to {he extent permitted by Law, Lessor the prevailing perty shall be
entitled to secover all of its reesonable attorneys® fees and other Costs in addition 1o eny other
relief to which it may be entitled, In addition, the provailing party shall, wpon demand, be
entitled to all etforneys’ ﬁaundallomchoslnincmedinthoprcpmﬁonandmndeeofany
noties or demand hereunder, whether or not a Iogel action js subsequently commenced,

35. Memorandum of Lease, Concurrently with the execution of this Lease, Lessor
and Lessea are executing Leasor’s standard form memorandum of leass in recordabla form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other toxms of this Lease as Lessor may not desiro to
disclose o the public. Further, upon Lessor’s request, Lesses agrees to execute and
anknowledgoatmnimﬁonoﬂeasemd!orqlﬁtclahndeedinmordabbfonnmbahpldby
Lessar uati] the expiration cr sooner termination of the Leass Term.

36, NoBroker. Lessor and Lessee represent and wearrant to eanhothar that they have
hed no conversation or negotiations with any broker concerning the leasing of the Property.
Each of Legsor and Lesses agreea fo protect, indemnify, save and keep harmless the other,
ageinst and from all Habilities, claims, losses, Costs, demages and expenses, inoluding ettomeys®
fiees, arlsing out of, resulﬁngﬁomoxm connection with their breach of the foregoing wmanty '
and representation. :

37.  Whaiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lesses hereby knowingly, volontarily and intentionally waive the right
either may have to a trfal by jury with respect to any and all issnes presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its
guccessors with respect to any matter arising out of or in connection with this Lease, the
reletionship of Legsor and Lesaes, Lessee's use or ocoupancy of the Property, and/or any cleim
for injury or damage, or any emergency ar slatutory remedy. This waiver by the parties hereto of
any right either may have to a trial by jury has been negotinted and is an essential aspect of their
bargain, Furthermore, Lessee horoby knowingly, voluntarily and intentlonally waives the right it |
may have o seck punitive, consequential, speoiel and indirect damages from Lessor, Lessor's
Lenders, and any of the Affilistes, officers, directors, members, managers or émployees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and afl issues presented
manyacﬁon.proceedmg. oleim or counterclaim brought with respect to any matter arising outof
or in connection with this Lease or any document contemplated herein or related hereto, The,
waiver by Lessee of any right it may have to seek pnitive, consequential, special and indirect
demppes hag been negotiated by the pasties hereio and is an essentinl aspeot of their bargatn,

38. M.!mllanoptu

A.  Tmels of the Essence, Timeis ofﬁleo-cncewithmpeutm each and
svery provision of this Laage.

Sunple Less. 24
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B.  Waiver and Amendmens. No provision of this Lcase shall be decmed
waived or amended except by 2 written instrument unsmbiguously setting forth the
matter walved or smended and signed by the party against which enforcement of such
walver or amandment is songht. Waiver of any metier shall ot ba deemed a waiverof
the same or any ofier matier on any fuburs occasicn. No acceptance by Lessor of an
*amount less than the Rental and other Monetary Obligations stipuleted to be dus uader
this Lease shafl bs desmed to be other than a payment on avcount of the sarficst such
RmulorolhchmctaryObligaﬁmﬂmdueurinmmmsmll eny endorsement or
statement on any theck or leiter accompanying any such payment be deemed a waiver of

Lessor’s right to collect any unpaid amounts or an sccord and satisfaction,

C.  Successors Bound, Bxceptas otherwize specifically provided hcrain, the
terms, covenants end conditions contained in this Leage shail bind and inure to the benafit
of the respective heirs, successors, executors, administrators and assigns of each of the
pusties hereto,

D.  Caphtions. Captions ars used throughont thie L.eass for convenience of
* reference only and shall not be considered in any memmer int the construction or

ﬁitmprcﬂtion hereof

B. Severability. The provisions of this Leass ghall bs deemed saverable. If
any part of this Lease shall be held unenforceable by any court of competent jursdiction,
the remainder ghall remain in full foreo and effect, and such unénforcaabls provision shalt
bereformed by such courtgo aa fo glvemmmumlegul effect to theintmtionofihe

parﬁesnsuxprwdthmn.

F, - Other Documanis. Enohot'thepa:ﬁesagrmtosignmwh other end
further documents a8 may be necessary or appropriste to carry ont the intentions
expressed in fhis Lease; provided such doouments are reasonably acceptabls to each
parties’ coungel.

G.  Entirs Agresment. This Lease and sny other instruments or agrecments
referred to herein, constitiis the entire sgreemtent between the parlies with respect to the
subject matter hereof, and thore ate no ofher representations, watranties or
except as herein provided,

H.  Forum Selection; Jurlsdiction; Venus; Cholee of Law. For purposes of
any action or proceeding arising out of this Lease, the partics hereio expressly submit to
tha jurisdiction of all federal and stats courts located in the Stalo of Nevada, Lesseo
conzeats that it may be served with any procass or paper by rogistered mail or by passonal
gervice within or withont the Btats of Nevadr in accordance with epplicable law. i
Furthermore, Lessee waives and agrees not to assert in any such astion, suit or
proceeding that it is not pérsonally subjest to the jurisdiction of such courts, that the
action, sult or proceeding is brought in an inconveaient forum or that venue of the action,
suit or proceeding i3 improper. Nothing contained in this Section shall limit or restrict
ﬂ:u right ofLaunr to commence any proceeding in the federat oz siate courts located in

fsLease '
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the state whers each Property is Jocated to The extent Lessor deems such proceeding
necessary or edvisable to exercise remedics availublo under this Leese,

L Counterparts. This Lease may be executed in ane or more comnterpearts,
each of which shall be desmed anongmnl.

L thibitad?mamand!‘mmcﬂom Lessee and Lesaor (each a
"Repregenfing Party") represents to its current knowledge fo fhe other that the
Representing Party {s npt a person or entity, nor owns property or interests in property,
which is blocked pursuant to Exccutive Order 13224 signed on September 24, 2001 and
eatitled "Blocking Property and Prohibiting Transactions with Persons Who Commit,
‘Threaten to Commit or Support Terrorism” or under any rules and regulations related
thereto

39, Intentionally Omitted,

40. . Amendments o Amommcdata Sale to Tensnts In Common, At the request of
Lessor, Lessee shall exceute any smendmenis to this Lease that Lessor deoms reesonebly
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent
management of the Property by such tenants in common or a manager appointed by them),.
provided that such amendments do not materielly and nagatively impact Lessea's obligations

hereunder,
[Remainder of page intentionally left blank; signatures follow]
vt 26
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IN WITNESS WHEREBOR, Lassor and Lesges have snterad inta this Lease as of the date
firsl sbovea wrirten,

1ESSOR:

ﬁféy %;_ﬁ i EE : 0

STATE OF C‘a(_o‘é%'
COUNTY OF Sz Llara.

The fbregaing instrument was aclmowledgml before e op ! Z./ 3/ 85 by
g@ﬂ'? ZM , tha fregadnad - I'W-gﬁgu'r * _ onbehalfofthe
limited liability compeny,
Jus iéﬂ%_

Notary ry Pubile

;
Wl
Umm conmendtiaon ©
4 BR\  etory Pubie - Colemls £

}
}ss
}

My Commission Expires;_ID-(5-67F

L]
Hafon L

WIS CUDOLS tadiasy]
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STATE DF CALIFORNIA -
COLNTY OF Sana Clare

Onmm.___mlﬂm.
Do Sede
0 Notary Pubffia in el for said Ceupty and Siala, pamonaly
sppaared &

lanv ). Wil

nmnwmmmmtnrmummnnm basls o
tisfablory inddenos) o ba the porsonis) whose namefs
wm subserbad 1o the Mﬁﬂnmmumntanﬂ soitnoviadged lo
ma |hat he/ghefthay oxecuisd the In hia/hawthels
authorizsd capraty(ias) and that by Mmtnha!r signsturejs)
on the Ingtrument the parsonis), or the endly upsn behalf of
umeh the personis), aslad, exstutsd the instrument, '

WITNESS my hand and officlal seal.

WJM

{Thls aren for offisks notorlel sael}

Poryekree. (15590}
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LESSEE:
BERRY-HINCKLEY INDUSTRIES, & Novada -
corporation
By. et ?

(_Bdhl Motabito, its Chisf Rxecutive Officar
"Tax Wentificetion No, 88-0125101

Con lifovics o
STATE OR
o
coumorw'ﬁga"oﬁbu -

'Tha foregoing instroment was ackcowledged baframa on | #4760 &> by Peul
Marzbito, 88 Chief Rxecutive Officer of BERRY-HINCKEEY INDUSTRIES, a Nevada

carporation, on hehalf of the corporation. : )
Nn!nyl’uhlioé 5 g

My Comanisalon Bxpires; 220 - /07

lsLan
s 2
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EXHIBIT A
DEFPINED TERMS

‘The following terms shall have the following meenings for 21l purposes of thia Lesse:
“Additional Rental® has the meaning set forth in Section 4.C.

“ddjustment Date™ means ) nnd every mmvenary thereifter during the
Initial Term, and any Bxtension Temn,

“Affiliate” means any Person which directly or indirecily controls, is under common
control with or is controlled by any othes Person. For purposes of thiy definition, “controis,
‘under commen control with”, and “controlled by” means the possesaion, direotly or indirecily,
of the power to direct or causs tho direction of the management and policies of such Person,

‘whether through the ownership of voting securities ar otherwiss,

“Base Ammql Rental® means $1,464,375,00.

“Base Monthly Rental® m;sans an amount equal to 1/12 of the applicable Base Amuman
Rentel. .

“Business Day” means Monday through Friday, except those daya on which the United
Statea Postal Serviea does not deliver regular first-clasg mail,

“Casualty” means any loss of or damage to any property included within or related to any
Property or arising from an adjoining property caused by fire, flood or other casualty.

“Condemnatior” means ;. Taking and/cr a Requisition,

#Costs” means all ressonable costs and expenses incurred by a Person, including without
Hmitation, reasonabls attorneys® fees and expenses, court costs, expert witnass feea, costs of tesia
and analyses, repair and maintenancs, travel and accommodation expenses, deposition and trial
trenscripts, coples and other similar costs and fees, brokerago fees, escrow fees, titls insurance
and ofher insurance premivims, appraical fees, stamp taxes, reéording fees and transfer taxes or
 fees, es the circumstenoes require,

“"Dealey” means eny Person that supplies guao]imlandfor diesel fuel to Lessea at the
Property for sale to third parties, or its sheeessor or assigns,

*Dealar Agresmens” meany a written agraement or other document granting Lesses the
right to operate & gas station opération under tho flag, brand or trade name of a Dealer.

“Default Rate” means 18% per anoum or the highest rate permitted by law, whichever is
less,

A4
s
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"Deed of Trust" ragana any and all dseds of trust, morigeges or other Liens to secure debis
or other gecurity instrumnents bere and after placed by Lessor on the Proparty or any pert thereof
(except the Lessee’s personal property or trede fixtures), end to any and afl renewals,
modifications, consolidations, replacements, extensions or substitutions of any such instroments,

“Effactive Dais™ has the meaning set forth in Seotion 3 of this Lease.

“Environmental Laws® means federal, state and local laws, ordinances, common law
-requirements and reguletions and standards, rules, policiea and other governmental requirements,
administrative rolings and court judgments and decrees having the effect of law in effect now or
mmmmmdmmmmmmmatmmmmmmmwmd
Substances, USTs, and/or the protection of human healih or the envirohment, or relating to
Hability for or Costs of Remedietion ox prevention of Relmes. and apply t0 Lesses and/or the

Property.

" “Environmental Ligns" means Jiens thdt'maybéimponedpmuantto Envirommental
Lawa, including but not HmitedhonadaRMaed Statutes Chaptees 459 and 618,

“Event q/'qumIf’ bas the meaning set forth in Section 20.A.
“‘Expfration Dats" has thc meaning set forth in Secting 3:
“Extension Option™has tho meaning set forth in Section 3.
“Exfension Term" has the meanirig set forlh in Section 3.
“Force Mafeure Kvent® has the meaning aet forth in Section 20.

“Governmental Authority” means any governmental authority, agency, department, ;
commission, burcax, board, instrumeatality, court or qasi-govemmenta authority of the United
States, amy state or any political subdivision thereof (inoluding bt rot limited to the Nevada
Department of Environmentzl Protestion, the Nevada Gaming Control Board and ths Nevada
Geming Commission) with authority to adopt, modify, amend, interpret, give offect to or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to jssue court orders,

“Hazardous Materials” includes: (g) oil, pexrorenm products, flammebls substances,
explosives, radioactivo materinla, hazardous wastes or subsiances, toxic wastés or substances oz
any other materisls, contaminents or. pollntants which pose a hazard fo the Propesty or to Pemons
.on cr abont the Property, canse the Property to be in violation of any local, stete or federal Jaw ot
sogulation, (including without limitation, any Environmental Law), or are defined as or included
in the definition of “*hezardous substances”, “hezardous wastes”, “hazardons materials™, “toxio
substances”, “contaminants”, “pollutants”, or words of similar impoxt under eny applicable local,
state or federal law or under the regulations edopted, orders issned, or publications promulgated
pursuant thereto, inolnding, but not limited to: {f) the Comprehensive Environmental Response,
Compensation and Liability Actof 1980, as amended, 42 U.S.C.'§9601, of seq.; (ii) the
Hazardous Materials TmnspnmﬁonAct, 88 amended, 49 U.S.C. §1801, £t zeq.; (i.ii)lhu
Resource Conservation and Recovery Act, es emended, 42 U.S.C. §6901, 2t geq.; and
Slmplnuna
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(iv) regulations adopted and publications promulgated pursuant to the aforeseid Iaws; (b)
nsbestos in any frm which is or could become friable, urea formaldehyde foam insulation,
transformers or other eqmpment ‘which contain dielectric finid containing levels of
polychlorinated biphenyls in excess of fifty (50) pexis por million; (0) underground storage tanks;
end (d) any other Regulated Substances, chemical, material or substance, exposure to which is
prohibited, limited or regulated by any governmentsl authority or which may or could pose a
hezard to the health and safety of the ocoupants of the Property or the owners and/or ocoupants

of Fany adjoining property,

“Indemnified Partles” means Lesaor, any Lessor’s Lenders and fheir mambers, mmagen,
officers, ditectors, sharcholders, pariners, employees, agants, nervants, repregentatives,
contractors, subcontractors, affilistes, subsidiaries, patticipents, successors and assigns,

" including, but not limited to, any successors by merges, corsolidation or acquisition of all era
substential portion of the assets sad business of Lessor or any Leasor's Leoders, a3 applicable. -

“Initial Term™ has the meaning set forth in Section 3.

“Insolvency Event” means (s} Lessee's (i) failure to generally pay its debis es such debis
become due; (i) admitting in writing its inahility fo pay its debts generally; or (iii) making a
genernl assignment for the benafit of crediiors; (b) eny proceeding being instituted by or against
Leases {j) aecking to adjudicate it & bankept or insolvent; (i) secking liquidation, winding up,
reorganization, axrengement, adjustment, protection, relisf, or composition of it or ita debts under
any law relating to bankruptoy, insolvency, or reorganization or relief of debtors; or (iif) seakdng
the entry of an order for relief or the appointment of a receiver, trustee, or other simifar official
for it or for any substantial part of its property, and in the cese of any such proceeding instituted
against Lesges, extharswbpmeeedingshn]lxmmnmdsmissedmrapmodofonahundred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessco
taking any corporate action to sutharize any of the sotions sot forth above in this definiiion,

“Law(s)" means any oomtiluﬂon. statute, rule of law, code, ordinance, order, judgment,
decreg, injunction, rule, regulation, policy, requirement or edministrative or judiclal
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafier enacled or in effeot.

“Lease Term" shail have the meaning described in Sectiop 3.

. “Legal Requirements” means the requirements of all present and firtors Laws (including
without limitation, Environmental Laws and Laws relating to acoessibility to, usability by, and
discrimination against, disebled individuals), all judicie] and sdministrative interpretations
‘thereof, including any judicial order, consesnt, decree or judgment, and 21l covenants, restrictions
end conditions now or hereafter of record which may be applicable to Lessee or.to the Propety,
or to the use, manner of use, occupancy, possession, operation, mainteannce, alteration, repair or
restoration of to the Proparty, even if therewith necesaitates structeral changes or
improvements or regults in intetference with the use or enjoyment of the Property.

"Lessor's Lender” menns any lender of Lessor that has alien on the Pmpctty. including
any lenders named in ady Deed of'I‘msL

Sampla Lenss
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“Losses™ means any and all claims, guity, Habilities {incloding, without limitetion, striot
lirbilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value,
fines, penalties, interest, charges, fass, judgments, awards, amounis paid'in set{iement and
damages of whatever kind or nature, inclusive of bodily injury and property demage to third
parties (inclnding, without Limitation, attomeys® fees and other Cosis of defense).

“Monetary Obligations” means all Rental and alf other sums paysble or reimburseble by
Leases under this Lease to Lessor, to any third party on hehalf of Lassor, or to any Indemuified

Party.
“Notices” hes the meaning set forth in Section 24,

“'Parmiited Amounts™ ghall mean, with respect to any given lovel of Hazardous Materials
or Regiilated Substances, that level or quantity of Hazardous Materials or Regulaled Substances
in any form or combination of forms which does not constitute a violation of eny Enviropmental
Laws and {5 customarily employed in, or associated with, similar businesses located in the states
where the Property is located:

“Parntitted Encumbrances” shalt mean thoss covengats, restriotions, reservations, liens,
conditions, encroachments, easements, survay exceptions, parties in possession and other matiers
of titls that affect the Property as of the date of Lessor's acquizition thereof and those items
which hereafier affect title a8 permitted under this Leese, including but not limited to those
identified in the owner's policy of title insurance igsued to Lessor by Firet Amerjcan Titls
Insurance Company aor an sgent thereof in confunction with Lossor's acquisition of the Property.

“Parmitted Facility” meuns e gas station with convenienco store (and restaurant and
postal unit operations within a convenience sfore), and uses innidental or related thereto
 including but not Bmited to a cer wash, quick lubefoil change facility, the operation of gaming
devices within the conveniencoe store and offices for Lesgae's opemtions, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
{e.g., quick-sorvice restaurants, deli and sandwich shops, coffeo shops, juice shops, postal
contract units snd/or UPS/Federel Express services) when such uses are not in violetion of Legel
Requirements or the Permitied Encumbrances,

“Permitted Sublease™ has the meaning eet forth in Sectiop 23,

“Person” means eny individual, partnership, corporation, limited Hability company, trost,
unincorporated orgenization, Governmental Authority or any other form of entity.

“Property" means, that percel or parcels of real estate locsted at the address set forth in
Exhibit B and legally described on Exhibit B atisched herato (which parcels may be fee estates
or sagement estates), together with all rights, privilepss, and sppurtenances assaciated therewith,
all buildings, fixtures and other improvements now or bercafier located on such parcéls of real
catate (whether or not affixed to such real estats).

SacploLlzase
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“Regulated Substances” meana “petrolenm" and *petrolevm-hased substances” or any
similar terms described or defined in any of the Environments! Laws and eny applicable federal,
states, county or local laws applicable to or reguleting USTs,

: “Releass™ means any presence, release, deposit, disdmrgc. cmlsion., ledking, spilling,
sceping, migrating, injecting, pumping, pouring, smptying, esceping, dumping, disposing or
other movement of Hazardous Malerials, Regulated Substances or USTs.

’ “Remediation” meens suy response, remedial, removal, or corzective action, any activity
to cleamp, detoxify, decontaminate, contain or othmse remediate eny Hezardous Matexinls,
Regulated Substances or USTSs, any actions to prevent, cire or mitigate any Releass, any action
to comply with any Pdvironmental Eaws or with any peemiis issued pursuant thereto, any
inspection, investigation, study, monitoring, assessment, audit, sampling and iesting, laboratory
or other analyzis, or any evaluation relating to any Hazardous Materials, Reguinted Substances or
USTs,

“Rental means, collectively, the Bese Annual Rental and the Additional Rental,
“Rent Adjustment” has the meaning set forth in Section 4.B.
“Successor Lassor” has the'meaning set forth in Section 21.

“Taking” means () any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain proceedings pursuant (o any Law, general or special, or
(il) by reason of any agreement with any condemnor in seitloment of or under threst of any such
condemnation ar other emineat domain proceeding, or (iil) by any other reans, or (b) any de
facto condemnation that constitufes a compensable taldng under applicable law, 'The Taking
shall bs considered 1o have taken place as of the later of the date actual physical posseseion ia
taken by the condemnor, or the date on which the right to compensation and damages acorues
under the'law applicable to the Property.

“Threatened Release® means a substantial likelihood of a Release which raquires action
fo provent or mitigate damage to the soll, surface waters, groondwaters, land, stream sedimeats,
surface or subsurfics sirate, ambiext alr or any other environmental medium comprising or
surrounding ey Property which may result from such Relesse,

"USZs" means any one or combination of tanks and associated preduct piping systems wsed
. In copnection with storage, diupeming and general use of Regulated Substances,

"WGI" means Winner's Gmung, Ino,
"G Agresment” means any and all agreements of Lessee with WGI ptrsuant to which WGI

cumently operates gaming machines or devices and related equipment (or the technological
evolution thezeof) on the Propesty and any Substitute WGI Agreement (as defined in Section 12.F).

Suple Lz
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EXHIBIT B
ADDRESS AND LEGAL DESCRIFTION OF PROPERTY

FROPERTY ADDRESS: 7695 - 7699 8. Virginia Street, Reno, Nevada (APN {43-011-48)

PROPERTY LEGAL DESCRIFTTON:
Parcel I

The land refetred to herein is situated in the City of Rano, County of Washoe, State of Nevads,
lacated within & portion of the Sounth Half (S 1/2) of the Northwest Quarter (NW 1/4) of Section
6, Township 19 North, Renga 20 Bast, M.D.M., and being more partioularly described as
follows: ' :

Commenoing at fie Southwest comer as Percel “C”, a found nail and tag on a fence post, as
shown on Parcel Map No. 218, Fils No. 388954, on file in the County Recorders Office, Washoe
County, Neveds; thence North 00°16'56" Bast, a distdnce of 579.25 feet to the Northerly side of
Longley Lané, Thence along said Northetly gide South 69°21'09" West, a distancs of 21.41 feet

to the trae point of beginning, .

Thence elong the said Northedy line of Longley Lana Sonth §9°21'09" West, a distance of
301.22 feut to the Besterly line of U,S, 395; thenca along #aid Basterly line North 21°04'38"
‘West, a distance of 653,04 feet; thence leaving pald Basterly line North 14°55'49* Bast, a
distance of 126.66 feet, thence Norih 89°52'07" East, a distance of 458.81 feet; thence North
19°19'30° West, a distance of 0.78 fest; thencs Nosth 84°51'10" East, a distance 0£213.17 feet to
the Westarly line of South Virginia Street; thenca along said Westarly line South 20°39'19" East,
a distance of 257.92 feat; thencs leaving said westerly line of South Virginia North 89°40°18°
West, a distance of 275.76 feet; thence South 00°16°56" West, a distance of 406,67 feetto the .

true point of beginning,

" Parcel I

A non-exclusive easement for ingress, epress and socess by and for vehicular pedestrian traffic *
and vehicle parking 48 set forth in thet certain mutual parking and secsss agreement recorded
April 12, 1995 in Book 4282, Page 40 as instrument No. 1885230 of Official Records, Washoa
County Recorder's Office, Weshoo County, Nevada, )

Note: The above metes end bounds Jegal description sppeared previously in that cemin
document recorded Aupust 27, 1996, in Book 4656, Page 716, es Instrament No, 2024695,

Samplo Lesh - ; B-l
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Al TY AGREEMENT

This GUARANTY AGREEMENT, dated'ss of this jfday of March, 2007 (this
“Agreement”), is made by Jerry Hetbst, en individual {the “Guarantor"), for the benefit of
Overland Development Corporatxon Inc. and Larry 1. Willard, 'I‘rustce of the Larry James
Willard Trugt (collectively, the “Leesor™),

_ RECITALS:

A.  The Lessor and Berry-Hinckley Industries, 8 Nevada corporallon {“BHI"), are
parties o that cerfain Lease Agreement for 7695 South Virginia, Reno, Nevada (the “Lesse™).

B.  The Guarantor desires to entot into this Agreement in order to induce the
Landlord to (i} provide consent under the Lease to a.change of control of P.A. Morabito & Co.,,
Limited ("PAMCo0™), the corporation that owns &ll the stock of BHI and/or {ii) enter into an
amendment to the Lease,

‘AGREEMENT:

NOW, T'EIﬁREFORE, in consideration nf the preinises, and other pood and valuable
consideralion, the receipt and sufficiency of which are hereby acknowledged, the Guarantor
hereby pnarantees, promises and undertakes as follows:

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees
the timely paymenl snd performance of each of BHI's obligations atlsing out of and under the
Leasa {such obligations, the “Guaranteed Oblizations™). The Guarantor's guaranty made hereby
iz a guaranty of timely payment and performante of the Guaranteed Obligations and not merely
of collectibility or enforceability of such obligations,

"2, Remedies and Rights of the Lessor, The Guarantor agrees that if and 1o the extent
that BHI either (a) {ails to satisfy any of the Guaranteed Obligations and fails to remedy such

fuilure within thirty (30) days after receiving wiitten notice from the Lessor of such fajlure, or
(b) is aubject to a pending petition for relief under Chapter 7 or Chepter 11 of Title 11 of the
United States Code, the Guavantor will be directly responsible for the full extent of any
unsatisBed Guarantegd Obligations, This Agreement is an unconditional, absolute, present and
confinuing guaranty of payment and performence, and will remain in full force and effect
without'regard to, end the obligations of the Guarantor herennder shall not be impaired, affected
of released by, any of the following: (i) any modification, supplement, extension or amendivent
of any of the Guaranteed Obligations or the Lease; (i} any extension, indulgence or other action
in respect thereto or therefor; (iif) any failore or delay by the Lessor or BHI in exercising any
right or power under the Lease; (iv) any invalldily or unenforveability in any respect of, or any
irvegularity or other defect in any of], the Lease or Guaranteed Obligations; (v) any exercise ar
non-gxercise of any right, remedy, power or privilege in respect of this Agreement or any of the
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any consolidation or
merger of the Leasor with or into, any other entity; (vii) any voluntary or involuntary liquidation,
dissolution, sale or other disposition of all or substantislly sl] of the assets, receivarship,
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insolvency, bankruptey, reorganization or similar proceeding affecting BHI or any of its assets;
or (viii) any allegation or contest of the validity of the Lease or this Agreement, The Guarantor
hereby waives any defense to its obligations hersunder that might arige as a result of any of the
foregoing, and hershy walves the affect of eny fact, circumstance or event of any nalure
whatsoever that would exonerate, or constitue or give tise to a defense to, the obligation of a
surety ot guaranter. Without limitation, except to the extent specifically provided in Paragraph 2
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the
Lessor may have, to proceed fivst agsinst BHI or exhaust any remedies that it may have against
BHI in respect of non-payment oy non-performance of the Guaranteed Obligations, befbre
demand for pryment or performance by the Guarantor under (his Agreement,

The Guarantor acknowledges that the rights and remedies herein provided are not
exclusive of any other rights or remedies that the Lessor may otherwise have at law or in equity,
and shall not prejudice the Lessor’s right to assert any other cliim under the Lease.

3 Duration of Agresment, The term of this Agreement will begin on, and this
Agreement shall be of no force and effect until, the closing of thet certain Stock Purchase
Agreement by and among Guarantor, or a company coniroiled by him, and the stockholders of
PAMCo, This Agreement will continue in full foree and effeot and the obligations of the
Gusrantor hereunder will not be discherged untit the eatlier of (i) the date on which the
Guaranteed Obligations are fully performed, satisfied and discharged or until BHI’s lability to
the Lessor under the Lease shall have been completely petformed, satisfied and discharged,
whichever oceurs first, or (i) upon a chanps in the control of BII provided that the Lessor has
cansented to such change of control, which consent shail not be unreasonably withheld. For the
purpose of the foregoing sentence, “change in the control of BHT" shall mean the trenafer, on a
cumulative basis, of 50% or mora of the voting control of BHI to a party not owned, directly or
indirectly, by the Guarantar, Edward Herbst, Timothy Hevbst or Troy Herbat, Any transfer of
Guarantor’s Interest in BHI other than upon & change in the control of BHI with Lessor’s consent
pursuant to section (i) abave will not causs this Agreement or Guarantar’s obligations hereunder
to terminate. The Guaranteed Obligations will not be considered fully performed, satisfied and
discharged (a) unless and until all obligations of BHI o the Lessor pursuant to the Lease have
been fully and completely performed, satisfied and dischrrged, or (b) to the extent any claim by
the Lassor against BHI remains outsfanding,

4, No Assignment. The rights aud obligations of the Guaranter hereunder may not
be assigned without the prior written consent of the Lessor or the then beneficiary of thia
Agreement. Any purported agsignment in violation of this section shall be muli and void. All
covenants and agreements in this Agreement mede by the Guarantor shall bind and jnure to the
benefit of its successors and permitted assigns.

5 Integration: Modification: Waiver, This Agreement constitutes the entire

agresment between the pariies hereto with respect to the subject matter hereof and supersedes all
priot understandlngs of the parties, No supplement, modification or amendment of this
Agreement will be binding unless executed in writing by the Guarantor and acknowledged and
accepled by the Lessor or the then beneficiary of this Agreement, No waiver of any of the
provisions of this Agresment will be deemed to be or shall constitute a continuing waiver, No
waiver will be binding unless executed in writing by the party making the weiver, ’
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6. No Third Party Beneficiaries. Nothing in this Agreement shall confer any nghts
“or remediés upan any person other than the Lessor and its successors and assigns.

7. Governing Law. This Agreement will be governed in all respests by the laws of
the State of Nevada without regard to conflicts of law principles.

[signature page follows)
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© IN'WITNESS WHEREOF, the undersigned have cansed this Guaranty Agreement to be
duly executed es of the date first above wriiten.

s 4

£~ TERRY HERBST

Each of the undersigned hereby ecknowledges and accepts this Gueranty Agresment as of the
date hereof.

OVERLAND DEVELOPMENT CORPORATION INC.

B -rﬁ %j
Name

Title: ,%.4.»4.-:7’“‘*

LARRY JAMES WILLARD TRUST

S O vt

Name: LarryT, Willard
Title: Trustee

Hertist Lsase Giaranty » 7695 Sonth VirginlaDOC
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