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DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758

ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax:(775)786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as rAQPXin rviA ni7i9
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, DECLARATION OF BRIAN R. IRVINE
vs IN SUPPORT OF

BERRY-HINCKLEY INDUSTRIES, a Nevada a i
corporation; and JERRY HERBST, an MOTION FOR PARTIAL SUMMARY

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

DEFENDANTS/COUNTERCLAIMANTS'

MOTION FO

Individuar ' JUDGMENT

LARRY J. WILLARD, individually and as
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trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

I, BRIAN R. IRVINE, do hereby declare as follows:

1. I am an attorney of record for Defendants Berry-Hinckley Industries ("BHI") and Jerry

Herbst (collectively, "Defendants") in the above-captioned matter. 1 am an attorney duly

licensed to practice law in the State of Nevada and before this Court, and I have personal

knowledge of and am competent to testify concerning the facts stated herein, except for those

matters stated upon information and belief, and as to those matters, 1 believe them to be true. I

submit this Declaration in support of the Defendants/Counterclaimants' Motion for Partial

Summary Judgment ("Motion").

2. Attached to the Motion as Exhibit 1 is a true and correct copy of the Affidavit of Tim

Herbst.

3. Attached to the Motion as Exhibit 2 is a true and correct copy of the November 2005

Willard Lease.

4. Attached to the Motion as Exhibit 3 is a true and correct copy of the March 2007

Willard Guaranty.

5. Attached to the Motion as Exhibit 4 is a true and correct copy of the Docket Sheet for

the action initiated by Plaintiffs in the Superior Court of Santa Clara, Case No. 2013-CV-

245021.

6. Attached to the Motion as Exhibit 5 is a true and correct copy of Defendants' Second

Amended Motion to Dismiss filed in Case No 1-13-CV-245021, Superior Court of Santa Clara.

7. Attached to the Motion as Exhibit 6 is a true and correct copy of selected excerpts from

the August 21, 2015, Deposition of Larry Willard.

8. Attached to the Motion as Exhibit 7 is a true and correct copy of the 2014 Federal Tax

Return for Overland produced by Plaintiffs.
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9. Attached to the Motion as Exhibit 8 is a true and correct copy of the 2014 Federal Tax

Return for Willard produced by Plaintiffs.

10. Attached to the Motion as Exhibit 9 is a true and correct copy of the Seller's Final

Closing Statement in the sale of the Willard Property produced by Plaintiffs.

11. Attached to the Motion as Exhibit 11 is a true and correct copy of the 2007 Highway 50

Guaranty.

12. Attached to the Motion as Exhibit 12 is a true and correct copy of Willard's Responses

to Defendants' First Set of Interrogatories.

13. Attached to the Motion as Exhibit 13 is a true and correct copy of the Baring Purchase

and Sale Agreement produced by Plaintiffs.

14. Attached to the Motion as Exhibit 14 is a true and correct copy of the 2006 Baring

Lease.

15. Attached to the Motion as Exhibit 15 is a true and correct copy of the Baring Property

Loan produced by Plaintiffs.

16. Attached to the Motion as Exhibit 16 is a true and correct copy of selected excerpts

from the August 20, 2015, Deposition of Edward Wooley.

17. Attached to the Motion as Exhibit 17 is a true and correct copy of the December 29,

2009, Assignment of Baring Lease to Jacksons Food Stores.

18. Attached to the Motion as Exhibit 18 is a true and correct copy of the HUD Statement

for the sale of the Baring Property produced by Plaintiffs.

19. Attached to the Motion as Exhibit 19 is a true and correct copy of the November 26,

2014 email exchange between Brian Irvine and David O'Mara.

20. Attached to the Motion as Exhibit 20 is a true and correct copy of the email exchange

ranging from November 2014 to January 2015 between Brian Irvine, Brian Moquin, and David

O'Mara.

21. Attached to the Motion as Exhibit 21 is a true and correct copy of IRS Publication 4681.
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22. Attached to the Motion as Exhibit 22 is a true and correct copy of the Second

Amendment to Baring Lease.

23. Attached to the Motion as Exhibit 23 is a true and correct copy of Wooley's Responses

to Defendants' Second Set of Interrogatories.

24. Attached to the Motion as Exhibit 24 is a true and correct copy of the 2013 Federal Tax

Return for Overland produced by Plaintiffs.

1declare under penalty of perjury that the foregoing is true and correct.

DATED this 1st day of August, 2016.

/s/ Brian R. Irvine
BRIAN R. IRVINE
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THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA, ESQ. 
NEVADA BAR NO. 8599 
311 East Liberty Street 
Reno, Nevada 89501 
Telephone: 775/323-1321 
Fax: 775/323-4082 
 
LAW OFFICES OF BRIAN P. MOQUIN 
BRIAN P. MOQUIN, ESQ. 
Admitted Pro Hac Vice 
CALIFORNIA BAR NO. 247583� 
3287 Ruffino Lane 
San Jose, CA 95148 
Telephone: 408.300.0022  
Fax: 408.843.1678 
bmoquin@lawprism.com 
 
Attorneys for Plaintiffs 
LARRY J. WILLARD,  
OVERLAND DEVELOPMENT CORPORATION, 
EDWARD C. WOOLEY, and JUDITH A. WOOLEY 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 
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AFFIDAVIT OF BRIAN P. MOQUIN 

I,	Larry	J.	Willard,	declare:	
1. I	am	an	attorney	licensed	to	practice	law	in	the	State	of	California	and	

admitted	pro	hac	vice	to	this	Court	to	represent	the	plaintiff	in	the	above-captioned	matter.		
I	am	over	the	age	of	eighteen	years	and	am	otherwise	sui	juris.		I	have	personal	knowledge	
of	the	following	facts,	and	if	called	and	sworn	as	a	witness	I	could	and	would	testify	to	the	
veracity	thereof.	

2. I	was	retained	by	plaintiffs	Larry	J.	Willard,	Overland	Development	
Corporation,	Edward	C.	Wooley	and	Judith	A.	Wooley	(collectively,	“Plaintiffs”)	in	early	
March	2014	when	Plaintiffs’	prior	counsel,	L.	Steven	Goldblatt	(“Goldblatt”),	was	
incapacitated	due	to	an	automobile	accident.		Goldblatt	had	filed	suit	against	defendants	
Berry-Hinckley	Industries	(“BHI”),	Jerry	Herbst	(“Herbst”)	(collectively,	“Defendants”)	and	
others	in	the	Superior	Court	of	Santa	Clara	County,	California	(“the	California	case”)	for	
breaches	of	Plaintiffs’	commercial	leases	on	properties	they	owned	in	Nevada	as	well	as	to	
foreclose	the	personal	guaranties	Herbst	had	signed	regarding	the	leases.	

3. When	I	took	over	the	California	case,	there	were	two	motions	that	had	been	
brought	by	Defendants	that	were	scheduled	for	hearing.		One	was	a	motion	to	dismiss	the	
California	case	for	lack	of	proper	venue.		The	other	was	a	motion	to	quash	Goldblatt’s	
discovery	requests.	

4. I	promptly	contacted	opposing	counsel	for	Defendants,	John	P.	Desmond,	
Esq.	(“Desmond”),	and	told	him	that	if	given	leave	to	file	an	amended	complaint	I	could	
probably	simplify	matters	significantly.		Desmond	agreed,	and	consequently	we	executed	
and	filed	a	joint	stipulation	under	which	I	would	withdraw	Goldblatt’s	discovery	requests,	I	
would	be	given	time	to	draft	and	file	an	amended	complaint,	and	Defendants	would	take	
the	upcoming	hearings	off-calendar.		I	filed	this	joint	stipulation	on	March	13,	2014.		A	true	
and	correct	copy	of	the	joint	stipulation	is	attached	hereto	as	Exhibit	18.	

5. On	March	14,	2014,	I	received	written	confirmation	via	e-mail	from	
Desmond’s	legal	secretary,	Cindy	Grinstead	(“Grinstead”),	that	she	had	“called	the	Court	
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and	took	the	hearings	currently	scheduled	on	March	18,	2014	@	9:00	a.m.	and	April	4,	
2014	at	9:00	a.m.	off	calendar.”		A	true	and	correct	copy	of	my	correspondence	with	
Grinstead	is	attached	hereto	as	Exhibit	19.	

6. On	March	21,	2014,	while	reviewing	the	online	docket	I	discovered	that	
Defendants	had	not	taken	the	hearing	on	their	motion	to	dismiss	off	calendar,	and,	with	no	
appearances	being	made,	the	Court	granted	the	motion.		I	immediately	called	the	clerk’s	
office	and	had	them	fax	a	copy	of	the	minute	order	to	me,	a	true	and	correct	copy	of	which	
is	attached	hereto	as	Exhibit	20.	

7. I	then	contacted	Desmond	to	ask	why	the	hearing	had	not	been	taken	off	
calendar	as	I	had	been	told	it	had	been.		He	had	no	explanation.		

8. Subsequently,	Desmond	and	I	engaged	in	numerous	discussions	regarding	
the	merits	of	the	case,	in	particular	the	issue	of	venue.		Because	my	clients	had	been	
financially	devastated	by	Plaintiffs’	breaches	of	their	respective	leases	and	were	anxious	to	
have	the	case	to	move	along,	my	clients	agreed	to	allow	me	to	voluntarily	dismiss	the	
California	case	without	prejudice	and	bring	the	instant	matter	in	Nevada,	an	action	with	
which	Desmond	concurred.		A	true	and	correct	copy	of	the	request	for	dismissal	without	
prejudice	filed	May	19,	2014	is	attached	hereto	as	Exhibit	21.	

9. Consequently,	Defendants’	claim	that	they	won	their	motion	to	dismiss	is	a	
blatant	misrepresentation	of	fact.		Defendants’	motion	to	dismiss	was	granted	due	to	
Defendants’	failing	to	comply	with	the	terms	of	the	joint	stipulation,	which	stipulation	led	
to	me	not	filing	an	opposition	nor	attending	the	hearing.		This	marks	the	second	time	in	the	
instant	matter	that	Defendants	have	made	this	fraudulent	claim.	

I	swear	under	penalty	of	perjury	under	the	laws	of	the	State	of	Nevada	that	the	
foregoing	is	true	and	correct.	

Executed	this	29th	day	of	August	2016.	
	

	 	 	 	 	 	 	 	 	 	 	 	 	
																Brian	P.	Moquin	
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AFFIDAVIT OF EDWARD C. WOOLEY 

I, Edward C. Wooley, declare: 

1. I am a named plaintiff in the above-captioned matter.  I am over the age of 

eighteen years and am otherwise sui juris.  I have personal knowledge of the following facts, and 

if called and sworn as a witness I could and would testify to the veracity thereof. 

2. I am co-trustee with my wife, named co-plaintiff Judith A. Wooley, of the 

Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000 (collectively, “we” 

or “us”). 

3. On July 1, 2005, as part of a 1031 Exchange, we entered into a Purchase and Sale 

Agreement to purchase a commercial property located at 1820 East U.S. Highway 50, Carson 

City, Nevada (the “Highway 50 Property”) from Tibarom, Inc. for $3,400,000.00.  A true and 

correct copy of this Purchase and Sale Agreement is attached hereto as Exhibit 1. 

4. On December 1, 2005, defendant Berry-Hinckley Industries, Inc. (“BHI”) entered 

into a 20-year lease for the Highway 50 Property (the “Highway 50 Lease”) at a base annual 

rental of $272,000.00, increasing by 2% per annum.  A true and correct copy of the Highway 50 

Lease is attached hereto as Exhibit 2.   

5. On January 19, 2007, we obtained a loan for $2,200,000.00 from Pacific Capital 

Bank, N.A. d/b/a South Valley National Bank (“South Valley”).  A true and correct copy of the 

Three Year Adjustable Term Note is attached hereto as Exhibit 3.  A true and correct copy of the 

Deed of Trust, Fixture Filing and Security Agreement for this loan dated January 30, 2007 

secured by the Highway 50 Property is attached hereto as Exhibit 4.  

6. On February 17, 2007, we received a letter from counsel for defendant Jerry 

Herbst (“Herbst”) informing us and other landlords of Herbst’s intention to acquire BHI and 

requesting that we agree to certain modifications to the Highway 50 Lease in return for Herbst 

signing a guaranty (the “Highway 50 Guaranty”) to be personally responsible for the lease.  A 

true and correct copy of this letter and the attachments that stated that Herbst had a net worth in 

excess of $200 million is attached hereto as Exhibit 5. 

7. In consideration for the Highway 50 Guaranty, on March 12, 2007, we executed a 
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First Amendment to the Highway 50 Lease.  A true and correct copy of this instrument is 

attached hereto as Exhibit 6.  

8. Also on March 12, 2007, Herbst executed a Guaranty Agreement regarding the 

Highway 50 Property, a true and correct copy of which is attached hereto as Exhibit 7. 

9. On June 29, 2011, BHI and we executed a Second Amendment to the Highway 

50 Lease, which freed up moneys held in escrow for BHI to build out the property and which 

changed the base monthly rental amount from $25,000.00 per month to $20,025.82 per month.  

This Second Amendment did not modify the terms of the Highway 50 Guaranty.  A true and 

correct copy of the Second Amendment to the Highway 50 Lease is attached hereto as Exhibit 8. 

10. On May 8, 2006, we entered into a Purchase and Sale Agreement to purchase a 

property located at 1365 Baring Boulevard, Sparks, Nevada (the “Baring Property”) from Spirit 

SPE Portfolio 2005-5, LLC for a purchase price of $3,286,552.00.  A true and correct copy of 

the Purchase and Sale Agreement is attached hereto as Exhibit 9. 

11. On July 6, 2006, BHI signed a long-term lease for the Baring Property (the 

“Baring Lease”) at a base monthly rental rate of $19,856.25, increasing by two percent per 

annum.  A true and correct copy of the Baring Lease is attached hereto as Exhibit 10. 

12. On July 18, 2006, we obtained a loan from South Valley for $2,100,000.00 which 

was secured by a Deed of Trust on the Baring Property.  A true and correct copy of the Five 

Year Adjustable Note is attached hereto as Exhibit 11.  A true and correct copy of the Deed of 

Trust, Fixture Filing and Security Agreement dated July 21, 2006 is attached hereto as Exhibit 

12. 

13. As we had done with the Highway 50 Lease, on March 12, 2007, we agreed to the 

modifications to the Baring Lease requested by Herbst and executed a First Amendment to the 

Lease Agreement, a true and correct copy of which is attached hereto as Exhibit 13. 

14. In consideration for having agreed to the modifications to the Baring Lease, on 

March 12, 2007 Herbst signed a personal guaranty of the Baring Lease (the “Baring Guaranty”).  

A true and correct copy of the Baring Guaranty is attached hereto as Exhibit 14. 

15. Unbeknownst to us, on July 5, 2007, in direct violation of the Baring Lease, BHI 
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entered into an Assignment of Entitlements, Contracts, Rents and Revenues with First National 

Bank of Nevada.  A true and correct copy of this Assignment of Entitlements is attached hereto 

as Exhibit 15. 

16. Also unbeknownst to us and without our permission as was required under the 

Baring Lease, on December 29, 2009, BHI assigned the Baring Lease to Jacksons Food Stores, 

Inc. (“Jackson”).  A true and correct copy of the Assignment and Assumption of Lease is 

attached hereto as Exhibit 16. 

17. On March 1, 2013, BHI failed to tender rent payments under both the Baring 

Lease and the Highway 50 Lease.  As a result, we engaged the services of attorney L. Steven 

Goldblatt, Esq. (“Goldblatt”) to contact BHI and Herbst and demand payment.  It was only after 

Goldblatt contacted BHI and Herbst regarding their breaches that we learned that the Bering 

Lease had been assigned to Jackson.   

18. BHI and Herbst both failed to cure the breach of the Highway 50 Lease.  As a 

result, on April 17, 2013, Goldblatt filed a lawsuit against BHI, Herbst, and others in Santa Clara 

County, California (the “California case”) for breach of the leases and foreclosure of the Herbst 

guaranties. 

19. After nearly one year of motion practice and representing our interests in 

negotiations with BHI and Herbst for which I paid Goldblatt and his associates a total of 

$45,088.00, Goldblatt was seriously injured in an automobile accident and I obtained present 

counsel, Brian P. Moquin, Esq. (“Moquin”) to handle the matter.  Moquin substituted into the 

California case on March 13, 2014.  A true and correct copy of this substitution is attached 

hereto as Exhibit 17. 

20. I expressed my frustration to Moquin regarding the fact that nearly a year had 

gone by and we still didn’t seem close to resolving the matter.  Moquin informed me that the 

defendants, including BHI and Herbst, had filed a Motion to Dismiss the matter for lack of 

proper venue which was to be heard on March 18, 2014.  Moquin suggested that he amend the 

complaint to streamline the issues and potentially agree to transfer venue to Nevada in the 

interests of reaching resolution in a more timely fashion. 
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21. On March 13, 2014, Moquin and counsel for Herbst, BHI, and the other 

defendants entered into a Joint Stipulation to take the pending hearing on defendants’ Motion to 

Dismiss off-calendar and give Moquin an opportunity to draft and file an amended complaint.  A 

true and correct copy of this Joint Stipulation is attached hereto as Exhibit 18. 

22. On March 14, 2014, Moquin contacted me and informed me that he had filed the 

Joint Stipulation and that he had received confirmation from the defendants’ attorney that they 

had taken the hearing off-calendar. 

23. On March 21, 2014, Moquin contacted me and informed me that despite having 

confirmed to Moquin that defendants had taken the hearing off-calendar, the Santa Clara 

Superior Court had held the hearing on defendants’ Motion to Dismiss and had granted it 

without prejudice.  I was very upset by this underhanded behavior by defendants, but Moquin 

told me that in the interests of expediting litigation he thought it best to refile the complaint in 

Nevada.  I agreed. 

24. On January 22, 2014, I received a Notice of Default regarding payments to South 

Valley, which had since been taken over by Union Bank, N.A., on the Highway 50 Loan and the 

Baring Loan, both of which I had not been able to pay due to the lack of rental income caused by 

BHI’s breach of the Highway 50 Lease.  A true and correct copy of this Notice of Default and 

Intent to Accelerate is attached hereto as Exhibit 22. 

25. I contacted Union Bank and engaged in negotiations with Terri Baron (“Baron”), 

Union Bank’s Vice President and Senior Workout Specialist.  She advised me that, per the terms 

of both the Highway 50 Loan and the Baring Loan, the two properties were cross-collateralized 

and hence the only way to save either of them was to cure both defaults.  A true and correct copy 

of the e-mail from Baron dated February 5, 2014 is attached hereto as Exhibit 23. 

26. As a result of this cross-collateralization, and because BHI and Herbst’s breaches 

of the Highway 50 Lease had left me in a position where we could not cure both defaults, we 

were forced to sell one of the properties.  On May 20, 2014, we sold the Baring Property for a 

contract price of $3,100,000.00.  In addition, we incurred $147,847.30 in settlement charges, 

$156.49 in sewer use fees, and $1,225.34 in county property taxes.  After the Baring Loan was 
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 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 
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(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

ix 
 

 
(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
 
  
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

x 
 

 
(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xii 
 

 
(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
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AFFIDAVIT OF LARRY J. WILLARD 

I,	Larry	J.	Willard,	declare:	

1. I	am	a	named	plaintiff	in	the	above-captioned	matter.		I	am	over	the	age	of	

eighteen	years	and	am	otherwise	sui	juris.		I	have	personal	knowledge	of	the	following	

facts,	and	if	called	and	sworn	as	a	witness	I	could	and	would	testify	to	the	veracity	thereof.	

2. I	am	the	President	and	sole	shareholder	of	named	plaintiff	Overland	

Development	Corporation	(“Overland”).	

3. On	November	18,	2005,	as	part	of	a	property	exchange	pursuant	to	26	U.S.C.	

§	1031	(a	“1031	Exchange”),	I	entered	into	a	Purchase	and	Sale	Agreement	with	P.A.	

Morabito	&	Co,	Limited	to	purchase	a	commercial	property	located	at	7695	and	7699	South	

Virginia	Street,	Reno,	Nevada	(the	“Virginia	Property”)	for	a	total	purchase	price	of	

$17,750,000.00.		A	true	and	correct	copy	of	the	Purchase	and	Sale	Agreement	is	attached	

hereto	as	Exhibit	27.	

4. The	Purchase	and	Sale	Agreement	contained	a	lease-back	provision	under	

which	the	seller	would	lease	back	the	Virginia	Property	for	a	period	of	twenty	years	(“the	

Virginia	Lease	Term”)	from	January	2006	through	January	2026	at	a	base	annual	rental	

rate	of	$1,464,375.00	with	the	annual	rental	rate	increasing	by	two	percent	per	year	

compounded	annually.		[Ex.	27	at	p.	1.]	

5. On	December	2,	2005,	Defendant	Berry-Hinckley	Industries	(“BHI”),	

Overland	and	I	executed	a	Lease	Agreement	(the	“Virginia	Lease”)	containing	the	terms	

mentioned	above,	a	true	and	correct	copy	of	which	is	attached	hereto	as	Exhibit	28.	

6. As	part	of	a	1031	Exchange,	Overland	and	I	paid	a	total	of	$4,668,738.49	in	

earnest	money	for	the	Virginia	Property	from	the	sale	of	a	property	that	Overland	and	I	

owned	in	Las	Vegas.		Overland	and	I	obtained	financing	for	the	balance	of	the	purchase	

price	by	securing	a	loan	in	the	amount	of	$13,250,000.00	from	South	Valley.		Escrow	on	the	

purchase	of	the	Virginia	Property	closed	on	February	24,	2006.		A	true	and	correct	copy	of	

the	Seller’s	Final	Settlement	Statement	and	the	Buyer’s	Final	Settlement	Statement	are	

attached	hereto	as	Exhibit	29.		A	true	and	correct	copy	of	the	Deed	of	Trust	securing	the	

A.App.805
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loan	from	South	Valley	is	attached	hereto	as	Exhibit	30.		A	true	and	correct	copy	of	the	

Promissory	Note	securing	the	loan	from	South	Valley	is	attached	hereto	as	Exhibit	31.	

7. On	February	21,	2006,	BHI,	Overland,	and	I	executed	a	“Lease	Subordination,	

Non-Disturbance	and	Attornment	Agreement”	(the	“Subordination	Agreement”),	which	

informed	BHI	of	the	fact	that	I	was	purchasing	the	Virginia	Property	with	financing	from	

South	Valley	National	Bank	(“South	Valley”).		A	true	and	correct	copy	of	the	Subordination	

Agreement	is	attached	hereto	as	Exhibit	32.	

8. In	the	Subordination	Agreement,	BHI	expressly	acknowledged	that	South	

Valley	would	not	make	the	loan	to	me	without	the	Subordination	Agreement	being	in	place	

and	BHI	agreeing	to	relinquish	and	subordinate	the	Virginia	Lease	in	favor	of	South	Valley’s	

rights	under	the	loan.	[Ex.	32	at	§	2.4.]		BHI	also	consented	to	and	approved	all	provisions	

of	the	Note	and	the	Deed	of	Trust	regarding	the	loan.	[Ex.	32	at	§	2.2.]	

9. In	the	Subordination	Agreement,	BHI	certified	that	the	Summary	of	Lease	

Terms	attached	thereto	as	Appendix	1	was	true	and	correct.	[Ex.	32	at	p.	2.]		This	Summary	

of	Lease	Terms	confirms	that	the	original	Virginia	Lease	Term	was	through	January	2026.	

[Ex.	32	at	Appx.	1,	§	2.4.]	

10. In	the	Subordination	Agreement,	BHI	also	expressly	agreed	not	to	terminate	

the	Virginia	Lease	without	first	obtaining	the	consent	of	South	Valley.		[Ex.	32	at	§	3.3.]	

11. On	March	16,	2006,	I	refinanced	the	South	Valley	loan	with	Telesis	

Community	Credit	Union	(“Telesis”)	for	a	total	loan	amount	of	$13,312,500.00.		Under	this	

new	loan	(the	“Telesis	Loan”),	Overland	and	I	were	required	to	pay	$87,077.52	per	month	

to	Telesis’s	loan	servicing	agent,	Business	Partners,	LLC	(“Business	Partners”).		A	true	and	

correct	copy	of	the	Deed	of	Trust,	Assignment	of	Rents	and	Security	Agreement	executed	as	

part	of	this	refinancing	agreement	with	Telesis	is	attached	hereto	as	Exhibit	33.		A	true	and	

correct	copy	of	the	mortgage	statement	from	March	2013	showing	the	monthly	charge	on	

the	loan	of	$87,077.52	is	attached	hereto	as	Exhibit	34.		A	true	and	correct	copy	of	the	

Substitution	of	Trustee	and	Full	Reconveyance	transferring	the	loan	from	South	Valley	to	

Telesis	is	attached	hereto	as	Exhibit	35.		

A.App.806
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12. On	February	17,	2007,	BHI	sent	an	offer	letter	to	myself	and	other	landlords	

indicating	that	Defendant	Jerry	Herbst	(“Herbst”)	intended	to	acquire	BHI’s	convenience	

store	assets,	which	included	the	Virginia	Property.		A	true	and	correct	copy	of	the	February	

17,	2007	offer	letter	and	the	relevant	attachments	is	attached	hereto	as	Exhibit	5.	

13. In	the	offer	letter,	Herbst	offered	to	personally	guarantee	BHI’s	payments	

and	performance	under	the	Virginia	Lease	if	I	agreed	to	amend	the	Virginia	Lease.		[Ex.	5	at	

pp.	3-4.]		Included	with	the	offer	letter	was	a	statement	from	Johnson	Jacobson	Wilcox	

dated	January	31,	2007	attesting	to	the	fact	that	Herbst’s	net	worth	was	in	excess	of	$200	

million.	[Ex.	5	at	p.	2.]	

14. One	of	the	requirements	of	Herbst’s	offer	was	that	Overland	and	I	agree	to	

shorten	the	Virginia	Lease	Term	by	thirty	months,	thereby	forgoing	$5,250,045.20	in	rent	

that	we	would	otherwise	have	received	under	the	Virginia	Lease,	in	return	for	which	

Herbst	would	personally	guarantee	BHI’s	payment	and	performance	under	the	Virginia	

Lease.	

15. On	March	9,	2007,	based	on	the	representations	as	to	Herbst’s	net	worth	and	

the	offer	by	Herbst	to	personally	guarantee	BHI’s	payments	and	performance	under	the	

Virginia	Lease,	I	accepted	Herbst’s	offer.		A	true	and	correct	copy	of	the	Amendment	to	

Lease	Agreement	is	attached	hereto	as	Exhibit	36.		A	true	and	correct	copy	of	the	Herbst	

Guaranty	is	attached	hereto	as	Exhibit	37.	

16. On	March	1,	2013,	without	any	notice	whatsoever,	BHI	defaulted	on	the	

Virginia	Lease	by	not	sending	the	monthly	rental	payment	for	March	2013.	

17. On	March	10,	2013,	having	not	received	the	monthly	rental	payment	from	

BHI,	I	called	BHI’s	finance	department	and	I	was	told	that	BHI	was	no	longer	going	to	pay	

rent.		I	immediately	retained	L.	Steven	Goldblatt,	Esq.	(“Goldblatt”),	who	sent	a	letter	to	

Herbst	on	March	12,	2013	demanding	payment	of	the	March	2013	rent.		A	true	and	correct	

copy	of	that	letter	is	attached	hereto	as	Exhibit	38.	

18. On	March	18,	2013,	counsel	for	BHI	and	Herbst	responded	to	my	counsel’s	

letter	with	an	unacceptable	settlement	offer	that	in	no	way	indicated	that	BHI	and	Herbst	

A.App.807
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intended	to	cure	the	breach	nor	honor	the	Herbst	Guaranty.		A	true	and	correct	copy	of	that	

letter	is	attached	hereto	as	Exhibit	39.	

19. On	April	12,	2013,	counsel	for	BHI	and	Herbst	sent	a	letter	to	my	attorney	

indicating	that	BHI	did	not	intend	to	cure	the	breach	and	planned	to	vacate	the	Virginia	

Property	on	April	30,	2013.		A	true	and	correct	copy	of	that	letter	is	attached	hereto	as	

Exhibit	40.	

20. On	April	17,	2013,	Goldblatt	filed	a	lawsuit	against	BHI,	Herbst,	and	others	in	

Santa	Clara	County,	California	(the	“California	case”)	for	breach	of	the	Virginia	Lease	and	

foreclosure	of	the	Herbst	Guaranty.	

21. Shortly	thereafter,	my	real	estate	agent	appealed	to	BHI	to	remain	on	the	

Virginia	Property	until	we	were	able	to	find	a	buyer	or	a	new	tenant	so	that	the	Virginia	

Property	would	retain	its	value.		Consequently,	I	entered	into	an	interim	“Operation	and	

Management	Agreement”	with	BHI	effective	May	1,	2013	under	which	BHI	agreed	to	

continue	active	operations	on	the	Virginia	Property.		I	agreed	to	this	Operation	and	

Management	Agreement	because	I	knew	that	the	amount	of	rent	at	issue,	which,	at	that	

point	was	$140,175.55	per	month,	would	be	difficult	to	obtain	from	a	new	tenant	if	the	

Virginia	Property	was	“dark.”		Herbst	did	not	sign	the	Operation	and	Management	

Agreement	nor	is	there	any	mention	in	it	of	the	Herbst	Guaranty.			A	true	and	correct	copy	

of	the	Operation	and	Management	Agreement	is	attached	hereto	as	Exhibit	41.	

22. I	hired	consultant	Greg	Breen	(“Breen”),	who	had	previously	been	the	

operations	manager	for	BHI,	to	accompany	me	to	the	Virginia	Property	to	assess	its	

condition.		Mr.	Breen	had	formerly	served	as	operations	manager	for	BHI.		Breen	and	I	

visited	the	Virginia	Property	on	May	26,	2013	and	May	27,	2013.		We	discovered	that	the	

Virginia	Property	was	not	fully	operational.		For	example,	all	signage	had	been	removed,	

there	were	severe	maintenance	issues,	and	several	employees	told	me	in	person	that	they	

did	not	have	enough	supplies	to	conduct	operations.	

23. On	June	1,	2013,	BHI	vacated	the	Virginia	Property	having	paid	no	rent	

whatsoever	since	their	breach	on	March	1,	2013.		Under	the	terms	of	the	Operation	and	

A.App.808
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Management	Agreement,	BHI	had	until	July	20,	2013	to	provide	me	with	a	profit	and	loss	

statement	and	to	remit	net	profits	earned	during	May	2013	minus	$10,000.00.	[Ex.	41	at	§	

4.]	However,	BHI	never	provided	me	with	the	required	profit	and	loss	statement,	nor	did	

they	ever	tender	any	payment	of	net	profits	for	the	month	of	May	2013.	

24. Because	BHI	had	breached	the	Virginia	Lease,	thereby	depriving	me	of	more	

than	$140,000.00	per	month	in	income	while	I	remained	liable	to	make	payments	of	

$87,077.52	per	month	under	the	Telesis	Loan,	based	on	the	strong	advice	from	Goldblatt	

that	I	do	so,	I	engaged	bankruptcy	attorney	Stanley	Zlotoff	(“Zlotoff”)	to	prepare	and	file	a	

Chapter	11	bankruptcy	petition.		I	paid	Zlotoff	$21,213.00	to	handle	my	bankruptcy.	

25. On	the	advice	of	counsel,	I	also	retained	accountant	Mitra	Ehsanipour	

(“Ehsanipour”)	to	prepare	the	accounting	required	for	my	bankruptcy	petition.		I	paid	

Ehsanipour	$17,520	for	this	work.	

26. On	June	14,	2013,	I	received	a	Notice	of	Intent	to	Foreclose	from	Business	

Partners	stating	that	a	monetary	default	existed	due	to	non-payment	of	the	March	1,	2013,	

April	1,	2013,	May	1,	2013,	and	June	1,	2013	monthly	loan	payments	as	well	as	non-

payment	of	the	2012	Washoe	County	real	estate	property	taxes.		A	true	and	correct	copy	of	

this	Notice	of	Intent	to	Foreclose	is	attached	hereto	as	Exhibit	42.	

27. On	June	17,	2013,	I	filed	a	Chapter	11	bankruptcy	petition.		A	true	and	

correct	copy	of	the	Notice	of	Bankruptcy	Case	Filing	is	attached	hereto	as	Exhibit	43.	

28. On	July	24,	2013,	Zlotoff	filed	a	motion	to	dismiss	my	Chapter	11	bankruptcy	

case	at	my	direction	due	to	the	fact	that	my	having	filed	for	bankruptcy	had	not	facilitated	

fruitful	negotiations	with	Telesis	regarding	the	outstanding	$13	million	loan.		A	true	and	

correct	copy	of	my	declaration	submitted	in	support	of	that	motion	is	attached	hereto	as	

Exhibit	44.	

29. After	nearly	one	year	of	motion	practice	and	representing	our	interests	in	

negotiations	with	BHI	and	Herbst	for	which	I	paid	Goldblatt	and	his	associates	a	total	of	

$35,000.00,	Goldblatt	was	seriously	injured	in	an	automobile	accident	and	I	obtained	

present	counsel,	Brian	P.	Moquin,	Esq.	(“Moquin”)	to	handle	the	matter.		Moquin	

A.App.809
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substituted	into	the	California	case	on	March	13,	2014.		A	true	and	correct	copy	of	this	

substitution	is	attached	hereto	as	Exhibit	45.	

30. I	expressed	my	frustration	to	Moquin	regarding	the	fact	that	nearly	a	year	

had	gone	by	and	we	still	didn’t	seem	close	to	resolving	the	matter.		Moquin	informed	me	

that	the	defendants,	including	BHI	and	Herbst,	had	filed	a	Motion	to	Dismiss	the	matter	for	

lack	of	proper	venue	which	was	to	be	heard	on	March	18,	2014.		Moquin	suggested	that	he	

amend	the	complaint	to	streamline	the	issues	and	potentially	agree	to	transfer	venue	to	

Nevada	in	the	interests	of	reaching	resolution	in	a	more	timely	fashion.	

31. On	March	13,	2014,	Moquin	and	counsel	for	Herbst,	BHI,	and	the	other	

defendants	entered	into	a	Joint	Stipulation	to	take	the	pending	hearing	on	defendants’	

Motion	to	Dismiss	off-calendar	and	give	Moquin	an	opportunity	to	draft	and	file	an	

amended	complaint.		A	true	and	correct	copy	of	this	Joint	Stipulation	is	attached	hereto	as	

Exhibit	18.	

32. On	March	14,	2014,	Moquin	contacted	me	and	informed	me	that	he	had	filed	

the	Joint	Stipulation	and	that	he	had	received	confirmation	from	the	defendants’	attorney	

that	they	had	taken	the	hearing	off-calendar.	

33. On	March	21,	2014,	Moquin	contacted	me	and	informed	me	that	despite	

having	confirmed	to	Moquin	that	defendants	had	taken	the	hearing	off-calendar,	the	Santa	

Clara	Superior	Court	had	held	the	hearing	on	defendants’	Motion	to	Dismiss	and	had	

granted	it	without	prejudice.		I	was	very	upset	by	this	underhanded	behavior	by	

defendants,	but	Moquin	told	me	that	in	the	interests	of	expediting	litigation	he	thought	it	

best	to	refile	the	complaint	in	Nevada.		I	agreed.	

34. Because	my	real	estate	agent	had	been	unsuccessful	in	finding	a	tenant	to	

lease	the	Virginia	Property	and	had	also	not	been	able	to	find	a	buyer	willing	to	offer	

enough	for	the	Virginia	Property	to	cover	the	outstanding	principal	balance	owed	on	the	

Telesis	Loan,	on	January	14,	2014,	Overland	and	I	entered	into	an	agreement	with	Longley	

Partners,	LLC	(“Longley”)	for	Longley	to	purchase	the	Virginia	Property	via	a	short	sale.		A	

true	and	correct	copy	of	the	Declaration	of	Arm’s	Length	Transaction	is	attached	hereto	as	
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Exhibit	46.	

35. On	February	14,	2014,	Longley,	Overland,	and	I	executed	a	Purchase	and	Sale	

Agreement	under	which	Longley	agreed	to	purchase	the	Virginia	Property	for	$4	million.		A	

true	and	correct	copy	of	this	Purchase	and	Sale	Agreement	is	attached	hereto	as	Exhibit	47.	

36. On	February	19,	2014,	Overland	and	I	entered	into	a	Short	Sale	Agreement	

with	National	Credit	Union	Administration	Board	(“NCUAB”)	in	its	capacity	as	liquidating	

agent	for	Telesis	for	the	sale	of	the	Virginia	Property.		A	true	and	correct	copy	of	the	Short	

Sale	Agreement	is	attached	hereto	as	Exhibit	48.	

37. On	February	25,	2014,	I	engaged	my	real	estate	agent	to	conduct	the	short	

sale	of	the	Virginia	Property.		A	true	and	correct	copy	of	the	Consent	to	Act	is	attached	

hereto	as	Exhibit	49.	

38. On	March	3,	2014,	the	Virginia	Property	was	sold	via	a	short	sale	for	a	total	

of	$4,050,354.68.		Of	that	amount,	$65,936.98	went	to	pay	the	outstanding	2012/2013	

Washoe	County	property	taxes,	$120,000.00	was	paid	in	commissions	to	Colliers	

International,	and	$14,615.00	was	paid	in	closing	costs.		A	true	and	correct	copy	of	the	

Final	Closing	Statement	is	attached	hereto	as	Exhibit	50.	

39. Following	the	short	sale,	NCUAB	canceled	the	outstanding	debt	owed	under	

the	Telesis	Loan.		This	debt	cancellation	totaled	$8,597,250.20.		Due	to	this	debt	

cancelation,	both	Overland	and	I	incurred	a	significant	tax	liability	for	Fiscal	Year	2014.	A	

true	and	correct	copy	of	the	IRS	Form	1099-C	issued	by	NCUAB	showing	the	debt	

cancellation	is	attached	hereto	as	Exhibit	51.		Per	IRS	regulations,	since	both	my	and	

Overland’s	total	debt	were	greater	than	our	total	assets	immediately	prior	to	the	debt	

cancellation,	these	tax	liabilities	were	not	reported	as	income	and	consequently	are	no	

longer	being	claimed	as	damages	flowing	from	Defendants’	breach.	

40. However,	because	I	was	forced	to	give	up	the	Virginia	Property	via	the	short	

sale,	I	lost	$1,018,200.00	in	Capital	Loss	Carryovers	that	I	had	been	carrying	as	an	asset	

and	Overland	lost	$3,671,800.00	in	Capital	Loss	Carryovers	that	it	had	been	carrying	as	an	

asset	under	the	1031	Exchange	through	which	Overland	and	I	had	purchased	the	Virginia	
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Property.		In	addition,	due	to	BHI’s	abandonment	of	the	Virginia	Property	and	subsequent	

breach	of	the	Interim	Operation	and	Management	Agreement,	the	Virginia	Property	

suffered	a	dramatic	diminution	in	value,	the	amount	of	which	is	not	relevant	to	the	instant	

motion.	

I	swear	under	penalty	of	perjury	under	the	laws	of	the	State	of	Nevada	that	the	

foregoing	is	true	and	correct.	

Executed	this	15th	day	of	August	2016.	

	

	 	 	 	 	 	 	 	 	 	 	 	 	
																Larry	J.	Willard	
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I. 

INTRODUCTION 

 Plaintiffs Larry J. Willard (“Willard”), Overland Development Corporation (“Overland”) 

(collectively, “the Willard Plaintiffs”), and Edward C. Wooley and Judith A. Wooley 

(collectively, “The Wooley Plaintiffs”) herein oppose the Motion for Partial Summary Judgment 

brought by defendants Berry-Hinckley Industries (“BHI”) and Jerry Herbst (“Herbst”) 

(collectively, “Defendants”).  Through their Motion, Defendants seek to preemptively foreclose 

recovery by Plaintiffs of certain categories of damages they claim were a direct result of 

Defendants’ breach of their respective long-term commercial lease agreements and personal 

guaranties.  As illustrated herein, Defendants’ contentions are eviscerated by the express terms 

of the leases and guaranties at issue here—which Defendants completely ignored in their 

Motion—and are contrary to well-established law. 

Given the commonality of claims by the Willard Plaintiffs and the Wooley Plaintiffs and 

the fact that the leases and guaranties at issue are absolutely identical in pertinent part, Plaintiffs 

do not object to Defendants’ request to have the issues regarding damages recoverable by the 

Willard Plaintiffs and those recoverable by the Wooley Plaintiffs heard in a single motion. 

II. 

STATEMENT OF FACTS 

A. Properties Of The Wooley Plaintiffs 

1. The purchase and renting out of the Highway 50 Property to BHI. 

On July 1, 2005, as part of a 1031 Exchange, the Wooley Plaintiffs entered into a 

Purchase and Sale Agreement to purchase a commercial property located at 1820 East U.S. 

Highway 50, Carson City, Nevada (the “Highway 50 Property”) from Tibarom, Inc. for 

$3,400,000.00. [Decl. Edward C. Wooley at ¶ 3; Ex. 1.] 

On December 1, 2005, BHI entered into a 20-year lease for the Highway 50 Property (the 

“Highway 50 Lease”) at a base annual rental rate of $272,000.00, increasing by 2% per annum. 

[Id. at ¶ 4; Ex. 2.] 

On January 19, 2007, the Wooley Plaintiffs obtained a loan for $2,200,000.00 from 

A.App.817

A.App.817



  - 2 - 
 PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Pacific Capital Bank, N.A. d/b/a South Valley National Bank (“South Valley”) which was 

secured by a Deed of Trust on the Highway 50 Property. [Id.at ¶ 5; Exs. 3, 4.] 

On February 17, 2007, the Wooley Plaintiffs received a letter from counsel for Herbst 

informing them and other landlords of Herbst’s intention to acquire BHI and requesting that the 

Wooley Plaintiffs agree to certain modifications to the Highway 50 Lease in return for Herbst 

signing a guaranty (the “Highway 50 Guaranty”) to be personally responsible for BHI’s 

performance under the Highway 50 Lease.  Included in this letter was a statement from a 

financial services firm stating that Herbst had a net worth in excess of $200 million. [Id. at ¶ 6; 

Ex. 5.] 

On March 12, 2007, in consideration for the security provided by the Highway 50 

Guaranty, the Wooley Plaintiffs executed a First Amendment to the Highway 50 Lease, which 

included the modifications requested by Herbst. [Id. at ¶ 7; Ex. 6.]  That same day, Herbst 

executed a guaranty agreement regarding the Highway 50 Property (the “Highway 50 

Guaranty”). [Id. at ¶ 8; Ex. 7.] 

On June 29, 2011, BHI and the Wooley Plaintiffs executed a Second Amendment to the 

Highway 50 Lease, which freed up moneys held in escrow for BHI to build out the property and 

which decreased the base monthly rental amount from $25,000.00 per month to $20,025.82 per 

month.  This Second Amendment did not modify the terms of the Highway 50 Guaranty. [Id.; 

Ex. 8.] 

2. The purchase and renting out of the Baring Property to BHI. 

On May 8, 2006, the Wooley Plaintiffs entered into a Purchase and Sale Agreement to 

purchase a property located at 1365 Baring Boulevard, Sparks, Nevada (the “Baring Property”) 

from Spirit SPE Portfolio 2005-5, LLC for a purchase price of $3,286,552.00. [Id. at ¶ 10; Ex. 

9.] 

On July 6, 2006, BHI signed a long-term lease for the Baring Property (the “Baring 

Lease”) at a base monthly rental rate of $19,856.25, increasing by two percent per annum. [Id. at 

¶ 11; Ex. 10.] 

On July 18, 2006, the Wooley Plaintiffs obtained a loan from South Valley for 
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$2,100,000.00 which was secured by a Deed of Trust on the Baring Property. [Id. at ¶ 12; Exs. 

11, 12.] 

On March 12, 2007, the Wooley Plaintiffs agreed to the modifications to the Baring 

Lease requested by Herbst and executed a First Amendment to the Lease Agreement. [Id. at ¶ 

13; Ex. 13.] 

In consideration for the Wooley Plaintiffs having agreed to the modifications to the 

Baring Lease, on March 12, 2007, Herbst signed a personal guaranty of the Baring Lease (the 

“Baring Guaranty”). [Id. at ¶ 14; Ex. 14.] 

On July 5, 2007, in direct violation of the capitalized prohibition in the Baring Lease, 

BHI entered into an Assignment of Entitlements, Contracts, Rents and Revenues with First 

National Bank of Nevada to secure a $74 million line of credit. [Id. at ¶ 15; Ex. 15.] 

On December 29, 2009, without first seeking and obtaining permission from the Wooley 

Plaintiffs as required by the Baring Lease, BHI assigned the Baring Lease to Jacksons Food 

Stores, Inc. (“Jackson”). [Id. at ¶ 16; Ex. 16.] 

3. Commencement in California of litigation for Defendants’ breach. 

On March 1, 2013, BHI failed to tender rent payments under both the Baring Lease and 

the Highway 50 Lease.  As a result, the Wooley Plaintiffs engaged the services of attorney L. 

Steven Goldblatt, Esq. (“Goldblatt”) to contact BHI and Herbst and demand payment. [Id. at ¶ 

17.] 

Defendants failed to cure the breach of the Highway 50 Lease.  As a result, on April 17, 

2013, Goldblatt filed a lawsuit against Defendants and others in Santa Clara County, California 

(the “California case”) for breach of the leases and to foreclose on the Herbst guaranties. [Id. at ¶ 

18.] 

After nearly one year of motion practice and representing the Wooley Plaintiffs’ interests 

in negotiations with BHI and Herbst for which the Wooley Plaintiffs paid Goldblatt and his 

associates a total of $45,088.00, Goldblatt was seriously injured in an automobile accident and 

the Wooley Plaintiffs were compelled to hire Brian P. Moquin, Esq. (“Moquin”), to take over the 

matter.  Moquin substituted into the California case on March 13, 2014. [Id. at ¶ 19; Ex. 17.] 
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4. Dismissal of the California case obtained via fraud. 

Prior to Moquin substituting into the California case, Defendants had filed a Motion to 

Dismiss the case for lack of proper venue, which was to be heard on March 18, 2014. [Id. at ¶ 

20.]   Moquin suggested to Defendants that he amend Plaintiffs’ complaint to streamline the 

issues and potentially agree to transfer the matter to Nevada in the interests of expediting 

resolution. [Id.]  To that end, Moquin and counsel for Defendants entered into a Joint Stipulation 

under which Plaintiffs would be given time to amend their complaint, Plaintiffs would withdraw 

the numerous discover requests that Defendants were seeking to quash, and Defendants would 

take the pending hearings off-calendar. [Id. at ¶ 21; Decl. Brian P. Moquin at ¶ 4; Ex. 18.] 

On March 13, 2014, Moquin filed the Joint Stipulation. [Id.]  Moquin also received 

written confirmation from Defendants that they had in fact taken the pending hearings off-

calendar. [Id. at ¶ 5; Ex. 19.] 

On March 21, 2014, Moquin learned that Defendants had not taking the hearing on their 

Motion to Dismiss off-calendar and as a result the court had granted Defendants’ motion. [Id. at 

¶ 6; Ex. 20.] 

Subsequently, in the interests of expediting resolution of Plaintiffs’ claims, Plaintiffs 

voluntarily dismissed the California matter without prejudice and brought the instant matter in 

this Court. [Id. at ¶ 8; Ex. 21.] 

5. Circumstances necessitating the sale of the Baring Property. 

 On January 22, 2014, the Wooley Plaintiffs received a Notice of Default regarding 

payments to South Valley, which had since been taken over by Union Bank, N.A., on the 

Highway 50 Loan and the Baring Loan, both of which the Wooley Plaintiffs had not been able to 

pay due to the lack of rental income caused by Defendants’ breach of the Highway 50 Lease. 

[Decl. Wooley at ¶ 24; Ex. 22 

The Wooley Plaintiffs contacted Union Bank and engaged in negotiations with Terri 

Baron (“Baron”), Union Bank’s Vice President and Senior Workout Specialist.  Baron advised 

them that, per the terms of both the Highway 50 Loan and the Baring Loan, the two properties 

were cross-collateralized and hence the only way to save either of them was to cure both 
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defaults. [Id. at ¶ 25; Ex. 23.] 

As a result of this cross-collateralization, and because BHI and Herbst’s breaches of the 

Highway 50 Lease had left the Wooley Plaintiffs in a position where they could not cure both 

defaults, they were forced to sell one of the properties.  On May 20, 2014, the Wooley Plaintiffs 

sold the Baring Property for a contract price of $3,100,000.00, incurring $147,847.30 in 

settlement charges, $156.49 in sewer use fees, and $1,225.34 in county property taxes as part 

sale.  After the Baring Loan was paid off, the Wooley Plaintiffs were left with $870,844.39, 

which was less than the amount of earnest money they had invested in the Baring Property.  In 

fact, the Baring Property had experienced a diminution in value of $186,552.00 compared to the 

price at which the Wooley Plaintiffs had purchased it. [Id. at ¶ 26; Ex. 24.] 

As a direct result of BHI and Herbst breaching the Highway 50 Lease which forced the 

Wooley Plaintiffs to sell the Baring Property at a loss in order to save the Highway 50 Property, 

the Wooley Plaintiffs also incurred a Federal tax liability of $302,881.00 and a state tax liability 

of $114,502.00 due to the capital gains imposed on them from the loss of their 1031 Exchange 

benefits.  The Wooley Plaintiffs have paid those taxes. [Id. at ¶ 27; Exs. 25, 26.] 

B. The Willard Plaintiffs’ Property 

 1. The purchase and renting out the Virginia Property to BHI. 

On November 18, 2005, as part of a property exchange pursuant to 26 U.S.C. § 1031 (a 

“1031 Exchange”), the Willard Plaintiffs entered into a Purchase and Sale Agreement with P.A. 

Morabito & Co, Limited to purchase a commercial property located at 7695 and 7699 South 

Virginia Street, Reno, Nevada (the “Virginia Property”) for a total purchase price of 

$17,750,000.00. [Decl. Larry J. Willard at ¶ 3; Ex. 27.] 

The Purchase and Sale Agreement contained a lease-back provision under which the 

seller would lease back the Virginia Property for a period of twenty years (“the Virginia Lease 

Term”) from January 2006 through January 2026 at a base annual rental rate of $1,464,375.00 

with the annual rental rate increasing by two percent per year compounded annually.  [Id. at ¶ 4; 

Ex. 27 at p. 1.] 

On December 2, 2005, Defendant Berry-Hinckley Industries (“BHI”) and the Willard 
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Plaintiffs executed a Lease Agreement (the “Virginia Lease”). [Id. at ¶ 5; Ex. 28.] 

 As part of a 1031 Exchange, the Willard Plaintiffs paid a total of $4,668,738.49 in 

earnest money for the Virginia Property from the sale of a property that they owned in Las 

Vegas.  They obtained financing for the balance of the purchase price by securing a loan in the 

amount of $13,250,000.00 from South Valley.  Escrow on the purchase of the Virginia Property 

closed on February 24, 2006. [Id. at ¶ 6; Exs. 29, 30, 31.] 

2. Defendants’ express acknowledgment of Willard’s loan. 

On February 21, 2006, BHI and the Willard Plaintiffs executed a “Lease Subordination, 

Non-Disturbance and Attornment Agreement” (the “Subordination Agreement”), which 

informed BHI of the fact that the Willard Plaintiffs were purchasing the Virginia Property with 

financing from South Valley National Bank (“South Valley”). [Id. at ¶ 7; Ex. 32.] 

In the Subordination Agreement, BHI expressly acknowledged that South Valley would 

not make the loan to the Willard Plaintiffs without the Subordination Agreement being in place 

and BHI agreeing to relinquish and subordinate the Virginia Lease in favor of South Valley’s 

rights under the loan. [Ex. 32 at § 2.4.]  BHI also consented to and approved all provisions of the 

Note and the Deed of Trust regarding the loan. [Ex. 32 at § 2.2.]  BHI also certified that the 

Summary of Lease Terms attached thereto as Appendix 1 was true and correct. [Ex. 32 at p. 2.]  

This Summary of Lease Terms confirms that the original Virginia Lease Term ran through 

January 2026. [Ex. 32 at Appx. 1, § 2.4.]  BHI also expressly agreed not to terminate the 

Virginia Lease without first obtaining the consent of South Valley.  [Ex. 32 at § 3.3.] 

On March 16, 2006, the Willard Plaintiffs refinanced the South Valley loan with Telesis 

Community Credit Union (“Telesis”) for a total loan amount of $13,312,500.00.  Under this new 

loan (the “Telesis Loan”), the Willard Plaintiffs were required to pay $87,077.52 per month to 

Telesis’s loan servicing agent, Business Partners, LLC (“Business Partners”).  [Id. at ¶ 11; Exs. 

33, 34, 35.] 

3. Plaintiffs sacrifice $5.25 million to obtain the Herbst’s Guaranty. 

On February 17, 2007, BHI sent an offer letter to the Willard Plaintiffs and other 

landlords indicating that Herbst intended to acquire BHI’s convenience store assets, which 
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included the Virginia Property. [Id. at ¶ 12; Ex. 5.]  Therein, Herbst offered to personally 

guarantee BHI’s payments and performance under the Virginia Lease if the Willard Plaintiffs 

agreed to amend the Virginia Lease. [Id. at ¶ 13; Ex. 5 at pp. 3-4.]  Included with the offer letter 

was a statement from Johnson Jacobson Wilcox dated January 31, 2007 attesting to the fact that 

Herbst’s net worth was in excess of $200 million. [Id.; Ex. 5 at p. 2.] 

One of the requirements of Herbst’s offer was that the Willard Plaintiffs agree to shorten 

the term of the Virginia Lease by thirty months, thereby forgoing $5,250,045.20 in rent that they 

would otherwise have received under the Virginia Lease, in return for which Herbst would 

personally guarantee BHI’s payment and performance under the Virginia Lease. [Id. at ¶ 14.] 

On March 9, 2007, based on the representations as to Herbst’s net worth and the offer by 

Herbst to personally guarantee BHI’s payments and performance under the Virginia Lease, the 

Willard Plaintiffs accepted Herbst’s offer, executed an Amended Lease, and Herbst provided a 

personal guaranty (the “Virginia Guaranty”). [Id. at ¶ 15; Exs. 36, 37.] 

4. Commencement in California of litigation for Defendants’ breach. 

On March 1, 2013, without any notice whatsoever, BHI defaulted on the Virginia Lease 

by not sending the monthly rental payment for March 2013. [Id. at ¶ 16.] 

On March 10, 2013, having not received the monthly rental payment from BHI, the 

Willard Plaintiffs called BHI’s finance department and were told that BHI was no longer going 

to pay rent.  They immediately retained L. Steven Goldblatt, Esq. (“Goldblatt”), who sent a letter 

to Herbst on March 12, 2013 demanding payment of the March 2013 rent. [Id. at ¶ 17; Ex. 38.] 

On March 18, 2013, counsel for Defendants responded to Goldblatt’s letter with an 

unacceptable settlement offer that in no way indicated that BHI and Herbst intended to cure the 

breach nor honor the Virginia Guaranty. [Id. at ¶ 18; Ex. 39.] 

On April 12, 2013, counsel for Defendants sent a letter to Goldblatt indicating that BHI 

did not intend to cure the breach and planned to vacate the Virginia Property on April 30, 2013. 

[Id. at ¶ 19; Ex. 40.] 

On April 17, 2013, Goldblatt filed a lawsuit against BHI, Herbst, and others in Santa 

Clara County, California (the “California case”) for breach of the Virginia Lease and foreclosure 
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of the Virginia Guaranty. [Id. at ¶ 20.] 

5. Defendants undermine Plaintiffs’ attempt to mitigate damages. 

Shortly thereafter, the Willard Plaintiffs’ real estate agent appealed to BHI to remain on 

the Virginia Property until a buyer or a new tenant could be obtained so that the Virginia 

Property would retain its value.  Consequently, the Willard Plaintiffs entered into an interim 

“Operation and Management Agreement” with BHI effective May 1, 2013 under which BHI 

agreed to continue active operations on the Virginia Property.  The Willard Plaintiffs agreed to 

this Operation and Management Agreement because they knew that the amount of rent at issue, 

which at that point was $140,175.55 per month, would be difficult to obtain from a new tenant if 

the Virginia Property was “dark.”  Herbst did not sign the Operation and Management 

Agreement nor is there any mention in it of the Virginia Guaranty within it. [Id. at ¶ 21; Ex. 41.] 

The Willard Plaintiffs hired consultant Greg Breen (“Breen”), who had previously been 

the operations manager for BHI, to accompany them to the Virginia Property to assess its 

condition.  Mr. Breen had formerly served as operations manager for BHI.  They visited the 

Virginia Property on May 26, 2013 and May 27, 2013 and discovered that the Virginia Property 

was not fully operational.  For example, all signage had been removed, there were severe 

maintenance issues, and several employees told me in person that they did not have enough 

supplies to conduct operations. [Id. at ¶ 22.] 

On June 1, 2013, BHI vacated the Virginia Property having paid no rent whatsoever 

since their breach on March 1, 2013.  Under the terms of the Operation and Management 

Agreement, BHI had until July 20, 2013 to provide the Willard Plaintiffs with a profit and loss 

statement and to remit net profits earned during May 2013 minus $10,000.00. [Id. at ¶ 23; Ex. 41 

at § 4.] However, BHI never provided the Willard Plaintiffs with the required profit and loss 

statement, nor did they ever tender any payment of net profits for the month of May 2013. [Id.] 

6. Willard files for Chapter 11 bankruptcy protection. 

Because BHI had breached the Virginia Lease, thereby depriving the Willard Plaintiffs of 

more than $140,000.00 per month in income while they remained liable to make payments of 

$87,077.52 per month under the Telesis Loan, based on the strong advice from Goldblatt that he 
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do so, Larry Willard engaged bankruptcy attorney Stanley Zlotoff (“Zlotoff”) to prepare and file 

a Chapter 11 bankruptcy petition.  Willard paid Zlotoff $21,213.00 to handle his bankruptcy. [Id. 

at ¶ 24.] 

On the advice of counsel, Willard also retained accountant Mitra Ehsanipour 

(“Ehsanipour”) to prepare the accounting required for his bankruptcy petition.  He paid 

Ehsanipour $17,520 for this work. [Id. at ¶ 25.] 

On June 14, 2013, the Willard Plaintiffs received a Notice of Intent to Foreclose from 

Business Partners stating that a monetary default existed due to non-payment of the March 1, 

2013, April 1, 2013, May 1, 2013, and June 1, 2013 monthly loan payments as well as non-

payment of the 2012 Washoe County real estate property taxes. [Id. at ¶ 26; Ex. 42.] 

On June 17, 2013, Willard filed a Chapter 11 bankruptcy petition. [Id. at ¶ 27; Ex. 43.] 

On July 24, 2013, Zlotoff filed a motion to dismiss Willard’s Chapter 11 bankruptcy case 

at Willard’s direction due to the fact that his having filed for bankruptcy had not facilitated 

fruitful negotiations with Telesis regarding the outstanding $13 million loan. [Id. at ¶ 28; Ex. 

44.] 

As the Wooley Plaintiffs had done, in March 2014, the Willard Plaintiffs hired Moquin 

to substitute into the California case. [Id. at ¶ 29; Ex. 45.]  All facts regarding the wrongful 

dismissal of the California case noted above also apply to the Willard Plaintiffs, who were co-

plaintiffs in that case. 

7. Circumstances necessitating the short sale of the Virginia Property. 

Because the Willard Plaintiffs’ real estate agent had been unsuccessful in finding a tenant 

to lease the Virginia Property and had also not been able to find a buyer willing to offer enough 

for the Virginia Property to cover the outstanding principal balance owed on the Telesis Loan, 

on January 14, 2014, the Willard Plaintiffs entered into an agreement with Longley Partners, 

LLC (“Longley”) for Longley to purchase the Virginia Property via a short sale. [Id. at ¶ 34; Ex. 

46.] 

On February 14, 2014, Longley and the Willard Plaintiffs executed a Purchase and Sale 

Agreement under which Longley agreed to purchase the Virginia Property for $4 million. [Id. at 
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¶ 35; Ex. 47.] 

On February 19, 2014, the Willard Plaintiffs entered into a Short Sale Agreement with 

National Credit Union Administration Board (“NCUAB”) in its capacity as liquidating agent for 

Telesis for the sale of the Virginia Property. [Id. at ¶ 36; Ex. 48.] 

On February 25, 2014, the Willard Plaintiffs engaged their real estate agent to conduct 

the short sale of the Virginia Property. [Id. at ¶ 37; Ex. 49.] 

 On March 3, 2014, the Virginia Property was sold via a short sale for a total of 

$4,050,354.68.  Of that amount, $65,936.98 went to pay the outstanding 2012/2013 Washoe 

County property taxes, $120,000.00 was paid in commissions to Colliers International, and 

$14,615.00 was paid in closing costs. [Id. at ¶ 38; Ex. 50.] 

Following the short sale, NCUAB canceled the outstanding debt owed under the Telesis 

Loan.  This debt cancellation totaled $8,597,250.20.  Due to this debt cancelation, the Willard 

Plaintiffs incurred a significant tax liability for Fiscal Year 2014.  [Id. at ¶ 39; Ex. 51.]  Per IRS 

regulations, since the Willard Plaintiffs’ respective total debt was greater than their respective 

total assets immediately prior to the debt cancellation, these tax liabilities were not reported as 

income and consequently are no longer being claimed as damages flowing from Defendants’ 

breach in the instant action. 

However, because the Willard Plaintiffs were forced to give up the Virginia Property via 

the short sale, Willard lost $1,018,200.00 in Capital Loss Carryovers that he had been carrying 

as an asset and Overland lost $3,671,800.00 in Capital Loss Carryovers that it had been carrying 

as an asset under the 1031 Exchange through which the Willard Plaintiffs had purchased the 

Virginia Property.  In addition, due to BHI’s abandonment of the Virginia Property and 

subsequent breach of the Interim Operation and Management Agreement, the Virginia Property 

suffered a dramatic diminution in value, the amount of which is not relevant to the instant 

motion. [Id. at ¶ 40.] 

/// 

/// 

/// 
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III. 

ARGUMENT 

A. Legal Standard 

1. Summary Judgment. 

Summary judgment is appropriate when the pleadings, depositions, answers to 

interrogatories, admissions, and affidavits, if any, that are properly before the Court demonstrate 

that no genuine issue of material fact exist, and the moving party is entitled to judgment as a 

matter of law. Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002).  

Substantive law controls whether factual disputes are material and will preclude summary 

judgment; other factual disputes are irrelevant. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).  A genuine issue of material fact is one where the 

evidence is such that a reasonable jury could return a verdict for the nonmoving party. Valley 

Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1282 (1989). 

The Nevada Supreme Court has held that the non-moving party may not defeat a motion 

for summary judgment by relying “on gossamer threads of whimsy, speculation and conjecture.” 

Wood v. Safeway, 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005).  When a motion for summary 

judgment is made and supported as required by Nevada Rule of Civil Procedure 56, the non-

moving party must not rest upon general allegations and conclusions, but must by affidavit or 

otherwise set forth specific facts demonstrating the existence of a genuine factual issue. Id. 

The pleadings and proof offered in a Motion for Summary Judgment are construed in the 

light most favorable to the non-moving party. Hoopes v. Hammargren, 102 Nev. 425, 429, 725 

P.2d 238, 241 (1986).  However, the non-moving party still “bears the burden to ‘do more than 

simply show that there is some metaphysical doubt’ as to the operative facts in order to avoid 

summary judgment being entered.” Wood, supra, 121 Nev. at 732, 121 P.3d at 1031. “To 

successfully defend against a summary judgment motion, ‘the nonmoving party must transcend 

the pleadings and, by affidavit or other admissible evidence, introduce specific facts that show a 

genuine issue of material fact.’” Torrealba v. Kesmetis, 124 Nev. 95, 100, 178 P.3d 716, 720 

(Nev. 2008) (quoting Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 72 P.3d 131, 134 
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(Nev. 2007)). 

2. Interpretation of contract terms. 

Under Nevada law, there is no right to interpret an agreement as meaning something 

different from what the parties intended as expressed by the language they saw fit to employ. 

Reno Club, Inc. v. Young Investment Co., 64 Nev. 312, 324, 182 P.2d 1011, 1017 (1947) 

(citations omitted).  When the contract at issue is clear on its face, the Court should enforce the 

contract as it is written. Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 

599, 603 (2005).  Where a contact is unambiguous, parole evidence may not be introduced to 

interpret the agreement of the parties. See Margrave v. Dermody Props., 110 Nev. 824, 829, 878 

P.2d 291, 294 (1994), citing Farmers Ins. Exchange v. Young, 108 Nev. 328, 333 n.3, 832 P.2d 

376 (1992); Canfield v. Gill, 101 Nev. 170, 171 n.1, 693 P.2d 1259 (1985). 

3. Interpretation of express indemnity provisions. 

An indemnity provision must be interpreted by the Court as a matter of law so long as 

extrinsic evidence is not required to interpret the indemnity language. Continental-Heller Corp. 

v. Amtech Mechanical Services, Inc., 53 Cal.App.4th 500, 504, 61 Cal.Rptr.2d 668, 670 (1997).   

Contractual, or express, indemnity arises when two parties agree, pursuant to a contractual 

provision, that one party will reimburse the second party for liability from the first party's 

actions.  See George L. Brown Ins. Agency, Inc. v. Star Ins. Co., 126 Nev. 316, 237 P.3d 92, 96 

(Nev. 2010) (internal citations omitted); Continental Casualty Co. v. Farnow, 79 Nev. 428, 386 

P.2d 90 (1963).   

Where the parties have expressly contracted with respect to the duty to indemnify, the 

extent of that duty must be determined from the contract. See George L. Brown, supra, at 96 

(internal citations omitted).  Thus, the contract should be read as a whole and given a 

construction that will accomplish the object of providing indemnity for the losses covered by the 

contract. American Excess Inc. Co. v. MGM Grand Hotels, Inc., 102 Nev. 601, 604, 729 P.2d 

1352 (1986); National Union Fire Ins. v. Reno's Exec. Air, 100 Nev. 360, 682 P.2d 1380 (1984). 

/// 

///   
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B. Relevant Terms And Provisions Of The Leases And Guaranties  

 In their Motion, Defendants seek to foreclose recovery by Plaintiffs of certain categories 

of damages.  Specifically, Defendants contend that as a matter of law the Willard Plaintiffs 

cannot recover:  1) damages for attorneys’ fees and costs incurred for legal representation in the 

California case against Defendants and in Bankruptcy Court; 2) the fees and costs associated 

with the short sale of the Virginia Property; and 3) damages due to the tax consequences of 

cancellation of the $8.6 million in debt for the Telesis Loan.   

With respect to the Wooley Plaintiffs, Defendants argue that the following categories of 

damages are not recoverable:  1) attorneys’ fees and costs incurred in the California case; 2) the 

costs associated with the sale of the Baring Property, which the Wooley Plaintiffs were forced to 

sell due to their two properties being cross-collateralized, as well as the loss incurred and the 

resulting tax liability due to the concomitant termination of 1031 Exchange benefits. 

Defendants’ contentions are based on three legal arguments:  1) attorney fees are only 

recoverable as an award to the prevailing party to litigation; 2) damages that were not 

foreseeable at the time of contract formation are not recoverable; 3) damages that were not 

actually incurred are not recoverable.  With respect to the first two arguments, the express terms 

of the leases and personal guaranties at issue here render them wholly meritless.  In terms of the 

third argument,  

 As shown below, based on Nevada law as well as the express language in the leases and 

personal guaranties at issue here, Defendants’ contentions have no merit. 

 The terms and provisions related to damages for breach in the Virginia Lease and the 

Highway 50 Lease are absolutely identical, as are the Virginia Guaranty and the Highway 50 

Guaranty.  Consequently, the following analysis refers to these documents as “the Lease” and 

“the Guaranty” refers to one copy of each since the relevant terms are identical in versions for 

both the Willard and the Wooley Plaintiffs. 

 1. Lease terms regarding breaches and recoverable damages. 

 Generally, “when a contract is clear on its face, it will be construed from the written 

language and enforced as written.” Canfora, supra, 121 Nev. at 776 (internal quotations 

A.App.829

A.App.829



  - 14 - 
 PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

omitted).  Likewise, when a duty to indemnify arises from contractual language, it is generally 

not subject to equitable considerations; rather, it is enforced in accordance with the terms of the 

contracting parties' agreement. United Rentals Hwy. Techs. v. Wells Cargo, 289 P.3d 221, 128 

Nev. Adv. Op. No. 59 (Nev. 2012). 

 Below are the lease terms relating to remedies for breach by the Lessee and the damages 

that are recoverable, with references to the Virginia Lease. 

  a. BHI’s Monetary Obligations are unconditional. 

The Lease provides very strong protections for the Lessor in the event of a breach by the 

Lessee.  In pertinent part, Section 4(D) of the Lease provides as follows: 

All Rental and other Monetary Obligations which Lessee is required to pay 
hereunder shall be the unconditional obligation of Lessee and shall be payable 
in full when due without any setoff, abatement, deferment, deduction or 
counterclaim whatsoever, except as set forth herein. 

(Emphasis added.) [Ex. 28 at p. 2.]   

The term “Monetary Obligations” is defined in the Lease as follows: 

[A]ll Rental and all other sums payable or reimbursable by Lessee under this 
Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified 
Party. 

[Id. at p. 33.] 

b. BHI is liable for all taxes flowing from their activities under the Lease. 

 Section 8 of the Lease requires Lessee to pay all taxes and assessments: 

Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of interest on the unpaid balance, one hundred percent (100%) of 
the following (collectively, “Taxes"): all taxes and assessments of every type or 
nature assessed against or imposed upon the Property or Lessee during the 
Lease Term, including without limitation, all ad valorem taxes, assessments and 
special assessments upon the Property or any part thereof and upon any personal 
property, trade fixtures and improvements located on the Property, whether 
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes 
and assessments; all taxes, charges, license fees and or similar fees imposed by 
reason of the use of the Property by Lessee; and all excise, transaction, privilege, 
license, sales, use and other taxes upon the Rental or other Monetary 
Obligations hereunder, the leasehold estate of either party or the activities of 
either party pursuant to this Lease, and all interest, surcharges or service or 
other fees payable in connection with the foregoing. 
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(Emphasis added.) [Ex. 28 at p. 4.] 

  c. Liquidated damages. 

 Section 20(B) of the Lease lays out the remedies available to the Lessor in the event of a 

breach by the Lessee.  In pertinent part, it reads as follows: 

Remedies. Upon the occurrence of an Event of Default, with or without notice 
or demand, except as otherwise expressly provided herein [. . .], Lessor shall be 
entitled to exercise, at its option, concurrently, successively, or in any 
combination, all remedies available at law or in equity, including without 
limitation, any one or more of the following: 

(i) To terminate this Lease, whereupon Lessee's right to possession of the 
Property shall cease and this Lease, except as to Lessee's liability, shall be 
terminated. Upon such termination, Lessor shall be entitled to recover 
liquidated damages equal to the total of  

(i)  the cost of recovering possession of the Property;  
 [ * * * ] 

(v)  costs of operating the Property until relet and the reasonable costs 
of performing any obligations of Lessee under this Lease to be 
performed upon termination or expiration of this Lease (including 
but not limited to the Lessee's obligations under Sections 12.D and 
27 hereof); and  

(vi)  any other sum of money and damages reasonably necessary to 
compensate Lessor for the detriment caused by Lessee's default. 

[ * * * ] 

(iii) To bring an action against Lessee for any damages sustained by Lessor or 
any equitable relief available to Lessor. 

[ * * * ] 
(v) To recover from Lessee all Costs paid or incurred by Lessor as a 

result of such breach, regardless of whether or not legal proceedings 
are actually commenced. 

  [ * * * ] 

 (Emphasis added.) [Id. at pp. 17-18.] 

  d. “Costs” defined. 

The term “Costs” is defined in the Lease as follows: 

[A]ll reasonable costs and expenses incurred by a Person, including without 
limitation, reasonable attorneys’ fees and expenses, court costs, expert 
witness fees, costs of tests and analyses, repair and maintenance, travel and  
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accommodation expenses, deposition and trial transcripts, copies and other similar 
costs and fees, brokerage fees, escrow fees, title insurance and other insurance 
premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or fees, as 
the circumstances require. 

(Emphasis added.) [Id. at p. 30.]   

  e. Express indemnification against “any and all” Losses. 

In addition, the Lease contains an extremely broad express indemnification provision in 

Section 15, which reads in pertinent part as follows: 

 [. . .]  In addition to other specific indemnification provisions set forth in this 
Lease, Lessee shall indemnify, protect, defend and hold harmless each of the 
Indemnified Parties from and against any and all Losses caused by, incurred or 
resulting from Lessee’s [. . .] breach of, default under, or failure to perform, 
any term or provision of this Lease by Lessee [. . .] 

(Emphasis added.) [Id. at p. 14.] 

The term “Indemnified Parties” is defined in the Lease as follows: 

Lessor, any Lessor's Lenders and their members, managers, officers, directors, 
shareholders, partners, employees, agents, servants, representatives, contractors, 
subcontractors, affiliates, subsidiaries, participants, successors and assigns, 
including, but not limited to, any successors by merger, consolidation or 
acquisition of all or a substantial portion of the assets and business of Lessor or 
any Lessor's Lenders, as applicable. 

[Id. at p. 32.] 

  f. “Losses” defined. 

The term “Losses” is defined in the Lease as follows: 

[A]ny and all claims, suits, liabilities (including, without limitation, strict 
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, 
diminutions in value, fines, penalties, interest, charges, fees, judgments, 
awards, amounts paid in settlement and damages of whatever kind or nature, 
inclusive of bodily injury and property damage to third parties (including, without 
limitation, attorneys’ fees and other Costs of defense). 

(Emphasis added.) [Id. at p. 33.] 

  g. Express attorneys’ fees provision. 

 In addition to being recoverable as “Costs” (i.e., special damages) in several sections 

described above, an award of attorneys’ fees is expressly provided for in Section 34 of the 
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Lease: 

Attorneys' Fees. In the event of any judicial or other adversarial proceeding 
concerning this Lease, to the extent permitted by Law, Lessor the prevailing 
party [sic] shall be entitled to recover all of its reasonable attorneys' fees and 
other Costs in addition to any other relief to which it may be entitled. In 
addition, the prevailing party shall, upon demand, be entitled to all attorneys' 
fees and all other Costs incurred in the preparation and service of any notice or 
demand hereunder, whether or not a legal action is subsequently commenced. 

(Emphasis added.) [Ex. 28 at p. 24.]  It is important to note that under this section, the Lessor is 

entitled to both reasonable attorneys’ fees and other Costs incurred as the prevailing party to 

litigation and to all attorneys’ fees and Costs incurred prior to the litigation in which they 

prevail. 

 2. Relevant terms and provisions of the Herbst Guaranties.  

 In February and March of 2007, Herbst negotiated with Plaintiffs to modify some terms 

of their respective leases in return for which Herbst would provide Plaintiffs with a personal 

guarantee.  Both the Wooley Plaintiffs and the Willard Plaintiffs accepted Herbst’s offer.  With 

respect to the Willard Plaintiffs, Herbst demanded that they shorten the lease term by thirty 

months in return for his personal guaranty; by doing so, the Willard Plaintiffs sacrified 

$5,250,045.20 in rent they would otherwise have received. [Dec. Willard at ¶ 14. 

 The terms in Highway 50 Guaranty and the Virginia Guaranty are absolutely identical. 

[Exs. 7, 37.]  Within them, Herbst “unconditionally, absolutely, and irrevocably guarantees the 

timely payment and performance of each of BHI’s obligations arising out of and under the 

Lease.” [Ex. 7 at p. 1; Ex. 37 at p. 1] 

 In the event of a breach of the Lease by BHI, Herbst “will be directly responsible for the 

full extent of any unsatisfied Guaranteed Obligations,” i.e., for “each of BHI’s obligations 

arising out of and under the Lease.”  [Id. at § 1.] 

 In addition, Herbst waived “the effect of any fact, circumstance or event of any nature 

whatsoever that would exonerate, or constitute or give rise to a defense to” his obligations as 

guarantor.” [Id. at § 2.] 

/// 
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C. Plaintiffs Are Entitled To Attorneys’ Fees And Costs As Special Damages 

 Defendants contend that Plaintiffs are not entitled to attorneys’ fees and costs incurred 

prior to commencement of the instant litigation.  They also contend that such fees are only ever 

awardable on motion by a prevailing party.  Both of these contentions are incorrect. 

Nevada Supreme Court has held: 

[W]hen a party claims it has incurred attorney fees as foreseeable damages arising 
from tortious conduct or a breach of contract, such fees are considered special 
damages.  They must be pleaded as special damages in the complaint pursuant to 
NRCP 9(g) and proved by competent evidence just as any other element of 
damages. . . . [W]hen attorney fees are considered as an element of damages, they 
must be the natural and proximate consequence of the injurious conduct.  

Sandy Valley Assocs. V. Sky Ranch Estates owners Ass’n, 117 Nev. 948, 956-57, 35 P.3d 964, 

969 (2001), receded from on other grounds, Horgan v. Felton, 123 Nev. 577, 170 P.3d 982 

(2007); see also Am. Fed. Of Musicians v. Reno’s Riverside Hotel, Inc., 86 Nev. 695, 699, 475 

P.2d 220, 222 (1970) (“It is appropriate in some cases to consider attorney’s fees as an item of 

damage”). 

In their Verified Amended Complaint filed on January 21, 2015, Plaintiffs expressly 

sought compensation for the attorneys’ fees and costs incurred prior to initiation of the instant 

matter as special damages.  

Specifically, in Paragraphs 17 and 25 of Plaintiffs’ Verified Amended Complaint, the 

Willard Plaintiffs alleged that, “As a further direct and proximate result of [BHI|Herbst] 

breaching the [Willard Lease|Herbst-Willard Guaranty], Willard filed for bankruptcy protection, 

incurring $22,623.00 in legal fees and $15,000.00 in accounting fees in the process.”  In 

Paragraphs 18 and 26, the Willard Plaintiffs alleged, “As a further direct and proximate result of 

BHI breaching the Willard Lease, the Willard Plaintiffs hired an attorney to file suit against BHI 

and Herbst in Santa Clara County, California, thereby incurring $35,000.00 in attorney’s fees.” 

Likewise, in Paragraphs 42 and 56 of Plaintiffs’ Verified Amended Complaint, the 

Wooley Plaintiffs alleged that, “As a further direct and proximate result of [BHI|Herbst] 

breaching [Wooley Lease #1|the Herbst-Wooley Guaranty], the Wooley Plaintiffs hired an 

attorney to file suit against BHI and Herbst in Santa Clara County, California, thereby incurring 
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$45,088.00 in attorney’s fees.” 

In addition, under Section 20(B)(v) of the Leases, Plaintiffs are entitled “To recover from 

Lessee all Costs paid or incurred by Lessor as a result of such breach, regardless of whether or 

not legal proceedings are actually commenced.” [Ex. 28 at p. 18.]  The term “Costs” is defined 

in Appendix “A” of the Leases and includes “all reasonable costs and expenses incurred by a 

Person, including without limitation, reasonable attorneys’ fees and expenses.” [Id. at p. 30.] 

Furthermore, Section 15 of the Leases provides that Defendants shall indemnify 

Plaintiffs against “any and all Losses caused by, incurred or resulting from [BHI’s] . . . breach 

of, default under, or failure to perform any term or provision of this Lease . . .” [Id. at p. 14.] 

Also, under the express Attorneys’ Fees provision of the Leases, which is found in 

Section 34, once they have prevailed in litigation, Plaintiffs are entitled not only to recover “all 

of its reasonable attorneys’ fees and other Costs,” but is also “entitled to all attorneys’ fees and 

all other costs incurred in the preparation and service of any notice of demand hereunder, 

whether or not a legal action is subsequently commenced.” [Id. at p. 24.] 

On top of all this, Defendants have once again falsely claimed in a pleading before this 

Court that they won their Motion to Dismiss in the California case, submitting as evidence in 

support thereof a “docket sheet” printed off the Web while omitting the fact that the court 

granted their Motion because Defendants did not take the hearing thereon off-calendar as 

required under the Joint Stipulation they signed but told Plaintiffs that they had done so.  

Regardless of whether or not Defendants intended to mislead Plaintiffs at the time, there is no 

excuse for Defendants fraudulently claiming that the Motion was won on the merits.  All claims 

within Defendant’s instant Motion insinuating that Plaintiffs have put forth frivolous claims pale 

in comparison to that. 

Consequently, it is beyond dispute that Plaintiffs are entitled to recover attorneys’ fees 

incurred in dealing with Defendants’ breach prior to commencement of the instant action.  

Contrary to Defendants’ assertion, such fees and costs are recoverable as special damages.  

/// 

/// 
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1. Willard is entitled to attorneys’ fees and costs incurred in bankruptcy. 

 Many of the provisions of the Lease discussed above also serve to authorize recovery by 

Willard of the attorney fees and costs incurred when he filed for bankruptcy.  Any argument that 

it was “unforeseeable” that Willard would take such action if Defendants breached the Virginia 

Lease and Guaranty is thoroughly refuted by virtue of BHI having signed a Subordination, 

Attornment and Nondisturbance Agreement in which they “consent[ed] to and approve[d] (a) all 

provisions of the Note and the Deed of Trust in favor of Lender, and (b) all agreements, 

including but not limited to any loan or escrow agreements, between Borrower and Lender for 

the disbursement of the proceeds of such Loan” [Ex. 29 at § 2.2] and furthermore acknowledged 

that but for BHI agreeing to subordinate the Virginia Lease in favor of the Deed of Trust, the 

loan would not have been made. [Id. at § 2.4.]   

Having acknowledged and approved of all provisions of the Note securing the Willard 

Plaintiff’s loan in excess of $13 million for the purchase of the Virginia Property for $17.75 

million, it was both eminently foreseeable and highly probable that Willard would have to file 

for bankruptcy in the event that Defendants’ breached the Virginia Lease and he was no longer 

receiving the $140,000.00+/month in rent, $87,000.00 of which went directly to pay the loan. 

Consequently, with respect to Plaintiffs’ claims for attorneys’ fees and costs incurred 

prior to the instant litigation, Defendant’s Motion must be denied. 

D. Under The Leases, All Losses Flowing From The Breach Recoverable  

 Under Nevada law, a plaintiff is not limited to recovery of direct damages for breach of 

contract but may also recover consequential damages that were contemplated or reasonably 

foreseeable to the contracting parties when the contract was formed. See Colo. Env’ts, Inc. v. 

Valley Grading Corp., 105 Nev. 464, 471, 779 P.2d 80, 84 (1989).   

“Under well settled rules of contract construction, a court has no power to create a new 

contract for the parties which they have not created or intended themselves. Parties are presumed 

to contract with reference to existing statutes. Applicable statutes will generally be incorporated 

into the contract; however, other legal principles may govern the legal relationship where they 

are expressly set forth in the contract.  Indeed, ‘when parties to a contract foresee a condition 
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which may develop and provide in their contract a remedy for the happening of that condition, 

the presumption is that the parties intended the prescribed remedy as the sole remedy for that 

condition.’” Gilman v. Gilman, 114 Nev. 416, 426, 956 P.2d 761, 767 (1998) (internal citations 

omitted). 

 Here, the Leases contain numerous provisions authorizing Plaintiffs to recover “any and 

all” damages proximately flowing from a breach.  To wit, the liquidated damages clause in 

Section 20(B)(i)(vi) allows Plaintiffs to recover “any other sum of money and damages 

reasonably necessary to compensate Lessor for the detriment caused by Lessee’s default. . . .” 

[Ex. 28 at p. 18.]  Likewise, Section 15 expressly provides that “Lessee shall indemnify, protect, 

defend and hold harmless [Lessor] from and against any and all Losses caused by, incurred or 

resulting from Lessee’s [. . .] breach of, default under, or failure to perform any term or 

provision of this Lease by Lessee.” [Id. at p. 14.]  The “Losses” covered include “any and all 

claims, suits, liabilities [. . .] actions, proceedings, obligations, debts, damages, losses, Costs, 

diminutions in value, fines, penalties, interest, charges, fees, [. . .] and damages of whatever kind 

or nature. . . .” [Id. at p. 30.] 

 Defendants do not dispute the fact that the Baring Property and the Highway 50 Property 

were cross-collateralized, nor have they countered the fact that as a result, due to Defendants’ 

breach the Wooley Plaintiffs were forced to sell the Baring Property in order to not lose both 

properties.  Consequently, under the provisions discussed above, the Wooley Plaintiffs are 

clearly entitled to compensation for the losses they incurred. 

 With respect to Defendant’s admitted confusion regarding the Wooley Plaintiffs’ claims, 

the Wooley Plaintiffs incurred a tax liability from the sale of the Baring Property due to the loss 

of shelter provided by the 1031 Exchange under which it had been purchased, triggering liability 

for carry-over capital gains. [Decl. Wooley at ¶ 27.] 

In their Motion, Defendants claim that “Contrary to Wooley’s claim that the Baring 

Property was sold at a loss, the closing statement for the sale of the Baring Property states that 

Wooley sold the Baring Property at a gain of $870,844.39, which Wooley admits that he 

deposited in his bank account.”  The Wooley Plaintiffs purchased the Baring Property for 
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$3,286,552.00 [Ex. 9] and sold it for $3,1000,000.000 [Ex. 24]—obviously incurring a net loss.  

The fact that Wooley received $870,844.39 at close of escrow ignores the fact that he tendered 

over $1 million in earnest money to purchase it. 

Overall, every category of damages Defendants seek to exclude are recoverable under the 

express terms of the Lease, and, as evidenced by the Affidavits and Exhibits accompanying this 

Opposition, all of the claimed damages were the direct and proximate result of Defendants’ 

breach. 

Consequently, Defendants’ Motion for Partial Summary Judgment should be denied. 

IV. 

CONCLUSION 

 Based on the foregoing argument, Plaintiffs respectfully request that the Court deny 

Defendants’ Motion for Partial Summary Judgment. 

  Respectfully submitted, 

  LAW OFFICES OF BRIAN P. MOQUIN 
   

DATED:  August 29, 2016 By:    
 BRIAN P. MOQUIN 
 Pro Hac Vice Application Pending 
 California Bar No. 257583 
 3506 La Castellet Court 
 San Jose, CA 95148 
 (408) 300-0022 
 (408) 843-1678 (facsimile) 
 
 DAVID C. O’MARA 
 Nevada Bar No. 8599 
 311 East Liberty Street 
 Reno, Nevada 89501 
 (775) 323-1321 
 (775) 323-4082 (facsimile) 
 
 
  Attorneys for Plaintiffs
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AFFIRMATION 
(Pursuant to NRS 239B.030) 

 The undersigned does hereby affirm that the preceding document filed in the above-

referenced matter does not contain the Social Security Number of any person. 

  LAW OFFICES OF BRIAN P. MOQUIN 
   

DATED:  August 29, 2015 By:    
 BRIAN P. MOQUIN 
 Admitted Pro Hac Vice 
 California Bar No. 257583 
 3287 Ruffino Lane 
 San Jose, CA 95148 
 (408) 300-0022 
 (408) 843-1678 (facsimile) 
     
  Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify under penalty of perjury under the laws of the State of Nevada that on 

this date I served a true and correct copy of the foregoing document as follows:  

[ X ] By depositing for mailing, in a sealed envelope, U.S. postage prepaid at San Jose, 

California addressed as follows: 

 DICKINSON WRIGHT 
 JOHN P. DESMOND 
 BRIAN R. IRVINE 
 ANJALI D. WEBSTER 
 100 West Liberty Street, Suite 940 
 Reno, Nevada 89505 
 

[ X ] By sending a true and correct copy of the foregoing document by electronic mail to 

jdesmond@dickinsonwright.com,  birvine@dickinsonwright.com, and 

awebster@dickinsonwright.com. 

   
   

DATED:  August 30, 2016      
  BRIAN P. MOQUIN 
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  Highway 50 Property  

 2 Lease Agreement dated December 2, 2005 for the Highway 50 Property 43 

 3 Three Year Adjustable Term Note dated January 19, 2007 in the amount  4 
  of $2,200,000.00 for the Highway 50 Property  

 4 Deed of Trust, Fixture Filing and Security Agreement dated January 17 
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  Highway 50 Property  
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 8 Second Amendment to Lease dated June 29, 2011 for the Highway 50  2 
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 17 Substitution of Attorney forms for the Wooley Plaintiffs filed March 6 4 
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  National Bank, Inst. No. 3353293, re the Virginia Property 

 33 Deed of Trust, Assignment of Rents, and Security Agreement dated 25 
  March 16, 2006 re the Virginia Property securing loan for $13,312,500.00  

 34 Payment Coupon dated March 1, 2013 from Business Partners to 1 
  Overland re Virginia Property mortgage 
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 36 Amendment to Lease Agreement dated March 9, 2007 for the Virginia 5 
  Property 

 37 Guaranty Agreement dated March 9, 2007 for the Virginia Property 4 

 38 Letter dated March 12, 2013 from L. Steven Goldblatt, Esq. to Jerry Herbst  4 
  re breach of the Virginia Property lease 

 39 Letter dated March 18, 2013 from Gerald M. Gordon, Esq. to L. Steven 2 
  Goldblatt, Esq. re breach of the Virginia Property lease 

 40 Letter dated April 12, 2013 from Gerald M. Gordon, Esq. to L. Steven 2 
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 41 Operation and Management Agreement dated May 1, 2013 between BHI 4 
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  Willard on August 9, 2013, Northern District of California Bankruptcy 
  Court Case No. 13-53293 CN 
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 47 Purchase and Sale Agreement dated February 14, 2014 between Longley 6 
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 48 Short Sale Agreement dated February 19, 2014 between the National Credit 19 
  Union Administration Board and the Willard Plaintiffs re short sale of the 
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 49 Consent to Act dated February 25, 2014 between the Willard Plaintiffs and 1 
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 50 Seller’s Final Closing Statement dated March 3, 2014 re the Virginia Property 1 

 51 IRS Form 1099-C issued by the National Credit Union Administration Board 1 
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PURCHASE AND SALE AGREEMENT 

This PURCHAI ~ SALE AGREEMENT (" Acreemepf') is made and entered into 
effective as of ( , 200S ("Effective Date") between and among TIBAROM INC., 
a Delaware corporati (CC~) and EDWARD C. WOOLEY and JDDITR A. WOOLEY, 
or assignee ("Buyer"). 

RECITALS 

A. Prior to the Closing as contemplated herein, Seller shall own a portion of the real 
property located in the City of Carson City, Nevada, Carson City County Assessor Parcel 
Nwnber 02-368-22 consisting of a parcel of approximately 17,000 square feet ("Property"), as . 
m!R particularly described in Exhibit "A". 

B. Seller sball develop the Property as follows. Seller shall cause the construction, at 
Seller's expense, of a mini full-service restaurant or similar use, a quick service restaurant or 
similar use, a convenience store, and subject to approval by the Nevada Gamins Control Board 
("NGCB"), slot machines operated by a licensed slot route (collectively, "PrQiect"), all 
conditional on governmental approvals. The Property and Project will be owned by Lessor 
except for the gaming machines which remain the property of the licensed operator. 

C. The Seller will be the "Leuee", and Buyer sball be the "~sor", at the Property. 

D. Seller desires to lease-back the Property pursuant to the form of lease attached hereto as 
"Ishibit B" ("Lau"). The Lease shall be signed at Closing. The parties desire to lease with an 
initial rent term of twenty (20) years, with two (2) five (5) years options to extend the Lease. 
The initial annual rent shall be tWO HUNDRED SEVEN1Y TWO THOUSAND DOLLARS 
(5272,000.00) Lease payments shall commence upon Closing (as defined herein), and shall be 
prorated for a partial month, as necessary. Lease payments shall thereafter be made monthly on 
the first day of each month. The minimum rent shall be adjusted upward by two (2) percent 
compounded annually, on the anniversary date oCthe first lease payment date under the Lease 
during each year of the initial and extended terms of the Lease. Buyer and, Seller acknowledge 
that the ~ is a NNN Le8$e, and Seller as Lessee shall be responsible for all liens and 
encumbrances. No security deposit from Seller as Lessee to Buyer as Lessor shall be required. 

NOW, THEREFORE, in consideration of the mutual promises, and subject to the conditions set 
forth below, the parties now agree as follows: 

1. PurehN! Price. The total purchase price to be paid by Buyer to Seller for the purchase 
of the Property shall be the sum of THREE MILLION FOUR HUNDRED mOUSAND 
DOLLARS ($3,400,000) ("Pangh", Price"). The provisions of this Agreement shall constitute 
joint instauctions to the TIde Company. 

1.1 Initie' Deposit; Second Deposit. Within three (3) business days of execution of 
this Agreement, Buyer shall deposit with the Escrow Holder (as defined below) FIFTY 
THOUSAND DOLLARS (S50,OOO.OO) as an initial, refundable deposit until expiration of the 
Pun:bao _ SaJo Apacmcat 
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Due Diligence Period whereupon the deposit shall be nonrefundable, and applicable to the 
Purchase Price ("Iaiti!I Deposit"). On or before July 15, 2005, Buyer shall deposit no less than 
ONE MILLION POUR BUNDRED F1PTY THOUSAND DOLLARS (SI,450,000) as a 
second deposit ("Segmd DeposW) with Escrow Holder. The Second Deposit and First Deposit 
are collectively known as "Total Deposit". The Total Deposit is non-refundable and applicable 
to the Purchase Price, and shall be released to Seller without further written instruction upon 
written demand by Seller to Escrow Holder. B~yer's signature herein is tacit agreement to this 
release offunds. 

1.2 Parch'" Price Payment; ClOIing. At Closing, Buyer shall pay in cash or 
certified funds payable in the form of certified check or wire transfer of funds to Escrow Holder 
the amount of ONE MILLION NINE IlUNDRED THOUSAND DOLLARS (SI,900,OOO), or 
the balance of the Purchase Price due, whichever is greater, including all costs and fees 
associated with the Closing ("BaIance Dpe"), at which time Seller shall transfer title in Property 
to Buyer. 

1.3 Fipap.,. Buyer shall have one hundred and twenty (120) days from the day of 
Closing to obtain financing in the amount of the Balance Due. If Buyer has not obtained 
financing with the 120 day period, Buyer may request up to two (2) separate, thirty (30) day 
extensions which must be presented to SeDer inn writing not less than ten (10) days prior to 
Closing. Bach thirty (30) day extension shall be accompanied by a non-refundable payment of 
JIVE THOUSAND DOLLARS (55,000), payable to Seller, which payment is not applicable to 
the Purchase Price, and is not refundable under any circumstances. 

2. CLOSING; ESCROW HOLDER. 

2.1 E.U9'! Bolder; Deposit; CIOIm. Date. Escrow Holder shall cause, at Buyer's 
expense, a current commitment for title insurance ("Title Commitmepf') concerning the 
Property to be issued by First American Title Company_ Terri Hovdestad, Escrow Officer, First 
American Tide Insurance Company, 1 Yust American Way, Santa Ana, CA 92707, 714-800-
3167 shall serve as tide agem and "Isgoy Bolder" for this transaction. Buyer and Seller shall 
share equally aU reasonable and customary escrow fees and charges. The Closing shall occur no 
later than at the time Buyer obtains financing and funds for the fbll amount of the Purchase Price, 
which shall be no later than ninety (90) days after Closin& unless Buyer obtains an extension as 
described above.. Promptly after mutual execution of this Agreement, Buyer and Seller shall 
opea an escrow with Escrow Holder, and shall execute SUM instructions, as Escrow Holder may 
request which are not inconsistent with the provisions of this Agreement Escrow Holder is 
hereby authorized and instructed to conduct the escrow in accordance with this Agreement, 
applicable law and custom and practice of the community in which Escrow Holder is located, 
including any reporting requirements of the Internal Revenue Code. 

2.2 Docpmeatl RIgged at or before quinc. Seller shall deliver to Escrow 
Holder in time for delivery to Buyer at the Closing, an original ink signed deed duly executed by 
the appropriate party and in recordable form, conveying fee title to the Property to Buyer. Buyer 
shall deliver to Escrow Holder in time for delivery to SeUer at the Closing, an original ink signed 

ParcIsuo aadSaJe ~ 
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deed duly executed by the appropriate party and in recordable form, conveying fee title to the 
Apartment Building to Seller. The parties shall also execute a mutually acceptable Lease based 
on the Terms in Recital D. 

2.3 Other Obligations at Closing. At Closing. the parties shall execute and deliver 
to one another all documents set forth in this Agreement, and, in addition, such other documents 
as may be necessary or appropriate to accomplish in a complete and proper manner the 
transaction contemplated by this Agreement. 

2.4 youmATED DAMAGES. IN THE EVENT BUYER FAILS TO 
COMPLETE THE PURCHASE or THE PROPER'IY AS CONTEMPLATED IIEREIN 
AND SEJ,J,ER IS READY, WILLING AND ABLE TO CONSUMMATE THE SALE 
CONTEMPLATED HEREIN, BUYER AND sn,T,ER HEREBY AGREE THAT THE 
DEPOSIT MADE SHALL BE RETAINED BY HI.I.ER AS UQ1JIDATED DAMAGES, 
WHICH IS NOT INTENDED TO BE A FORFEITURE OR PENALTY Wl'I1IIN THE 
MEANING OP CALIPORNIA CIVD.. CODE SECTIONS 1671, 1'76 AND 1677, BUT IS 
INTENDED TO CONSTI11JTE UQ1JIDATED DAMAGES TO sa,T,ER PURSUANT TO 
CALIFORNIA CIViL CODE SECI10NS 1671, 167' AND 1677. THE PARTIES HEREBY 
ACKNOWLEDGE AND AGREE THAT SELLER'S ACTUAL DAMAGES, IN THE 
EVENT OF A MATEIUAL DEFAULT HEREUNDER BY BtJYER, WOULD BE 
EXTREMELY Dm'lCULT OR IMPRACTICABLE TO DETERMINE. THEREFORE, 
BY PLACING I'BEIR INITIALS BELOW, THE PARTIES ACKNOWLEDGE THAT 
THE AM01JNT AND KIND 01' DEPOSIT MADE BAS BEEN AGREED UPON, AFTER 
NEGOTlA110N AND TAKING INTO CONSIDERATION ALL CIRCUMSTANCES 
EXISTING AS 01' THE AGREEMENT DATE AS WELL AS 'i'BE BELA TlONSBIP OF 
THE SUM TO THE RANGE OF HARM TO SEI,I.g THAT COULD BE 
ANTICIPATED, AS THE PARTIES' REASONABLE ESTIMATE OF SELLER'S 
DAMAGES, AND SUCH SUM SHALL BE P.A1D TO AND RETAINED BY SET,T,ER AS 
SEJ,J,ER'S SOLE AND EXCLUSIVE REMEDY AGAINST B1JYEB, AT LAW OR IN 
EQUI'IY, IN THE EVENT Oil A MATERIAL DEPAULT BY BUYER UNDER THIS 
AGREEMENT. SEI,t,ER HEREBY WAIVES TIlE PROVISIONS OF ANY 
APPLICABLE lAW TO THE CONTRARY. IN PLACING I'maa INITL\LS BELOW, 
EACH PARTY SPECIPICALLY CONI!IRMS THE ACCURACY OF THE 
STATEMENTS l\lADE ABOVE AND TIlE I'ACf THAT EACH PARTY WAS 
REPRESENTED BY COUNSEL WHO EXPLAINED THE CONSEQ1JENCES OF THIS 
LIQUIDATED DAMAGES PROVISION AT THE TIME THIS AGREEMENT WAS 
MADE. 

m.I.D'S INITIALS: ittJ BUYER'S INITIALS: ______ _ 

3. TIThE REPORT; TIThE. 

3.1 Title to Property. Seller will provide Buyer with a preliminary title report on the 
Property ("Prgpcrty Title Reporf'), together with full legible copies of all exceptions in the 
Report upon opening of escrow. Seller, at its expense, shall ptovide good, valid and marketable 
Pun:IJaD IDCI Ide ~ 
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deed duly executed by the appropriate party and in recordable form, conveying fee title to the 
Apartment Building to Seller. The parties shall also execute a mutually acceptable Lease based 
on the Terms in Rcc;ital D. 

2.3 Other Obligatio!' at CI_blg. At Closing, the parties shall execute and deliver 
to one another all doannents set forth in this Agreement, and~ in addi1i~ such other documents 
as may be necasary or appropriate to accomplish in a complete and proper manner the 
transaction contemplated by this Agreement 

2.4 LIQUIDATED DAMAGES. IN TIlE EVENT BUYER FAILS TO 
COMPLETE THE PURCHASE 01' THE PROPERTY AS CONTEMPLATED HEREIN 
AND SELLER IS READY, WILLING AND ABLE TO CONSUMMATE THE SALE 
CONTEMPLATED HEREIN, BUYER AND SELLER HEREBY AGREE THAT THE 
DEPOSIT MADE SHALL BE RETAINED BY SELLER AS UQUlDATED DAMAGES, 
WHICH IS NOT INTENDED TO BE A FORFEITURE OR PENALTY WITBIN THE 
MEANING OF CAI.DORNIA CIVlL CODE SF.CTIONS 1671, 1676 AND 16", BUT IS 
INTENDED TO CONSl'ITIJTE UQUJDATED DAMAGES TO SELLER PURSUANT TO 
CALD'ORNIA CIVIL CODE SECTIONS 1671,167' AND 1677. THE PARTJES HEREBY 
ACKN~E AND AGREE THAT SELLER'S ACJ'UAL DAMAGES, IN THE 
EVENT OF A MATERIAL DDAULT HEREUNDER BY BUYER. WOULD BE 
EXTREMELY DIn1CULT OR IMPRACTICABLE TO DETERMINE. THEREFORE, 
BY PLACING tBElk INITIALS BELOW, THE PARTIES ACKNOWLEDGE THAT 
TIlE AMOUNT AND KIND 011' DEPOSIT MADE BAS BEEN AGREED UPON, AFI'ER 
NEGOTIATION AND TAKING INTO CONSIDERATION ALL CIRCUMSTANCES 
EXISTING AS OJ'TIIE AGREEMENT DATI AS WELL AS THE RELA nONSIIIP OF 
THE SUM TO THE RANGE or BABM TO SELLER THAT COULD BI 
ANTICIPATED, AS TBI PARTIES' REASONABLE ESTIMATE OF SELLER'S 
DAMAGES, AND SUCH SUM SHALL BE PAm TO AND RETAINED BY SELLER AS 
SELLER'S SOLE AND EXCLUSIVE REMEDY AGAINST BUYER, AT LAW OR IN 
EQUITY, IN no: EVENT OF A MATERIAL DEFAULT BY BUYER UNDER THIS 
AGREEMENT. SELLER HEREBY WAIVES THE PROVISIONS OP ANY 
APPLICABLE LAW TO'I'BE CONTRARY. IN PlACING 1BE1R INITIALS BELOW, 
EACH PARTY SPECDICALLY CONJIIRMS THE ACCURACY OJ' THE 
STATEMENTS MADE ABOVE AND THE FACT THAT EACH PARTY WAS 
REPRESENTED BY COUNDL WHO EXPLAINED THE CONSEQ1JENCES OP THIS 
UQVlDAT.ED DAMAGES PROVISION AT THE TIME THIS AGREEMENT WAS 
MADE. 

SELLER'S INITIALS: BUYER'S JNITJALS:~ 
3. TIThIf REPORT; nry;. 

3.1 Title to Property. Seller win provide Buyer with a preliminary title report on the 
Property ("Property Title Report"), together with full legible copies of all exceptions in the 
Report upon openiDg of escrow. Seller, at its expense, shall provide good, valid and marketable 
ftIn:Ia.IIo _ ... ApMIDmt 
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title to fi'ee and clear of all liens and in a form acceptable to Buyer, as evidenced by Escrow 
Holder's ALTA standard policy of title insurance in the amount of the Purchase Price, showing 
title in the Property vested in Buyer. 

4. CLOSING COSTS. All State, County and City transfer taxes and/or documentary 
transfer taxes, premium for the policy of title insurance, and all other costs and expenses of 
escrow including escrow fees and recording fees shall be according to the County custom of the 
Property's jurisdiction. 

S. BVDR'S AND SET,I,P'S CONDmONS TO CLOSING. 

S.1 Bgyer'. Conditions to Closig. Buyer's obligation to dose shall be conditioned 
on the satis&ction of only the following conditions at Closing. Buyer's review and all 
inspections are at Buyer's sole cost and expense. All documentation, inducling but not limited to 
reports and records supplied by Seller and Buyer's review and inspection and copying shall be 
strictly confidential and distribution shall be limited to Buyer's agents and representatives, legal 
and financial advisors, anellor third parties with an economic interest in the transaction. 

A. Ope DDigegce Period. The "Dul Diligcgg Period" for review of all 
documents shall expire five (5) clays after Buyer's receipt of the following documents: (i) 
preliminary title report; (ii) survey. and (iii) phase I environmental report. Buyer acknowledges 
receipt of the above documents at the time of the execution of this Agreement 

B. Finapeial AbPity. Buyer shall provide, upon Seller's request, written 
evidence ftom Buyer's lender or another financial institution and/or Qualified Intennediary with 
knowledge of Buyer's ability to purchase this Property. 

c. Deeds IDd Title lDsuraDg on Property. Buyer's receipt of Title 
Insurance on the Property as specified in Section ~ above. 

D. PerformlDce by Seller. On or before the Closing Date, Seller will have 
performed, sa1isfied and complied in all material respects with all covenants, agreements and 
conditions required of any of them by this Agreement 

B. AccIll'AAJ o( SeII,r'. Wamntits. Except as otherwise permitted by this 
Asreement. all warranties by Seller in this Agreement, or in any written document that will be 
de1ivend to Buyer by any of them under this Agreement, must be true in all material respects on 
the Closing Date as though made at that ame. 

5.2 Seller'. Condition to gOligg. Seller's obligation to close shall be conditioned 
on the satis&ction of the following conditions precedent in favor of SeUer at Closing: 

A Performance by Buyer. On or before the Cosing Date, Buyer will have 
performed, satisfied and complied in all material respects with all covenants, agreements and 
conditions required by this Agreement. 

-4 -
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6. REPRESENIATIONSAND WARRANTIES OF SELLER. As a material 
inducement to Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereby, Seller makes the following representations and warranties to Buyer: 

6.1 Oran_don and Qualification. Tibarom Inc., is a validly existing corporation 
and in good standing under the laws of the State of Delaware and is qualified to do business in 
the State of Nevada and has the power and authority to lease and operate its business at the 
Property. 

6.2 Apthority Rd,tiye to this Agreement. Seller has the power and authority to 
enter into this Agreement and this Agreement and all agreements, instruments of transfer, 
documents and deeds to be executed in connection with the Closing of this transaction, have 
been or will be, as applicable, duly executed and delivered by Seller and constitute valid and 
binding obligations of Seller, enforceable against Seller, in accordance with their terms. Seller 
has the right, power, less1 capacity and authority to enter into and perfonn its respective 
obligatious under this Agreement, and except as otherwise provided for or disclosed in this 
Agreement, no approvals or consents of any persons other than Seller are required. The 
execution and delivery of this Agreement 1-y Seller bas been duly authorized by all necessary 
action on the part of Seller. 

6.3 Tid, to Aile. and the Property. Except as otherwise provided for or disclosed 
in this Agreement, Seller has, or will at the time of the Closing have, good and marketable tide to 
the Property. The Property is tree and clear of restrictions on or conditions to transfer or 
assignment, and are or will be as of the Closing Date free and clear of mortgages, liens, 
mechanics' or materialmen's lien rights, pledges, charges, monetaty encumbrances (other than 
bonds or improvement assessments as provided elsewhere in this Agreement), equities and 
claims. 

6.4 Bpyer'. AegptaQg of the Prgperty. Buyer represents to Seller that it has 
made a visual inspeclion of the Property. Buyer acknowledges that it has the obligation to 
conduct studies and investigations of the Property, at its sole cost and expense, for the pwposes 
of becoming familiar with the condition of tile Property to the extent it deems necessary. 

6.S Due Diligence Data. All due diligence documentation produced by Seller is true 
and accurate. 

6.6 Litigatiog. There is no pendin& or, to the best of Seller's knowledge, threatened, 
suit action, arbi1ration, or legal, administrative, or other proceedin& or governmental 
investigation against or affecting the Property. 

6.7 Compliapce with Laws and RsggIatiOD!. To the best of Seller's present 
knowledge, the Property is in compliance with all material requirements of law, Federal, State 
and local, and all material requirements of all governmental bodies or agencies having' 
jurisdiction over the Property. There are no present disputes about taxes of any nature 
concerning the Property. The Seller has not received any notice, not heretofore complied with, 

PurdsaD mel Sale ~ 
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from any Federal, State or municipal. authority or ~y insw'ance ~ insp~on body ~at the 
Property fails to comply with any apphcable law, ordinance, regulation, b~ding or zomng law, 
or requirement of any public body or authority. 

6.i Valid and .india Agreement The representations, warranties, and covenants 
made under this Agreement constitute valid and binding obligations of Seller and are enforceable 
against Sener. 

6.9 Permbs. Within a commercially te8Sonable period of time, Seller shall have 
made application for all necessary grading, building and other permits from all the appropriate 
governmental agencies for the Project. . 

6.10 CoDStrpdiop Indemnities. Seller shall hold harmless Buy:er from and against 
any future claims whether direct or indirect ari~ing out of or in any way related to the 
construction of the Project. All construction shall meet all governmental rules and regulations 
currently in effect on the date Seller obtains the certificate of occupancy for the Project. Seller 
shall specifically obtain Nevada State Certification for the modular building construction. Seller 
shall perform or cause Seller's contractor to perl"orm all work in a good and workmanlike 
manner. 

7. RVRlSENTATlON§ AND WARRANTIES OF BUYER. As a material inducement 
to Seller to enter into this Agreement and to consummate the transactions contemplated hereby, 
Buyer makes the following representations and warranties to Seller: 

7.1 Oqaniptiop and OUUfiqOOu. The Buyer has the power and authority to own 
this real property. . 

7.2 Apthority Relative to this Agreemeat. This Agreement and all agreements, 
instruments of transfer, documents and deeds to be executed in connection with the closing of 
this transaction, have been or will be, as applicable, duly executed and delivered by Buyer and 
constitute valid and binding obligations of Buyer, enforceable against Buyer, in accordance with 
their terms. Seller has the right, power, legal capacity and authority to enter into and perfonn its 
respective obHgations under this Agreement, and except as otherwise provided for or disclosed in 
this Agreement, no approvals or consents of any persons other than Buyer are necessary in 
connection with it 

7.3 Due DDigeg" Data. All due diligence documentation produced by Buyer on the 
Apartment Building is true and accurate. 

7.4 Yalld and Binding Agreement. The representations, warranties, and covenants 
made under this Agreement constitute valid and binding obligations of Buyer and are 
enforceable against Buyer. 

s. CONPIDINTIAI,ITY. Buyer and Seller shall keep this Agreement and any and all 
infonnation, materials and documentation, including but not limited to financial statements, 
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reports, records and asset lists. and information submitted by any party hereto to the other, 
whether submitted pursuant to the terms of this Agreement, or otherwise, or otherwise 
discovered in furtherance of this Agreement, oonfidential and make no public announcement of 
its content, nor shall either party diwlge, communicate. disclose or use to the detriment of the 
other party, or for the benefit of any other person or persoliS. such information, documents or 
materials in any manner nor use such information or materials for any purposes other than as set 
forth in this Agreement. Disclosure to each party's respective agents, representatives, attorneys, 
accountants,lenden andlor third parties with an economic interest in the transaction is exempt 

9. APDmOMLAGRQiMPITS. 

9.1 Fees and kJl!l!les. Buyer, on the one side, and Seller, on the other side. shall 
each bear their own expenses for legal and accounting fees, costs and expenses incurred in 
negotiating and preparing this Agreement, negotiating and preparing all of the other paperwork 
in connection with this Agreement, and carrying out the transactions contemplated by this 
Agreement. 

9.2 Broker'. Fees. The Buyer is represented by Sperry Van Ness ("Sperry Van 
!!!an). The commission. amount shall not exceed three (3) percent of the Purchase Price and 
shall be paid to Sperry Van Ness at Cosing. Seller shall pay all commissions associated with 
this transaction at the time the Purchase Price is fully funded. 

9.3 Fwther Acts. The parties agree to execute and deliver all documents and 
perform all further acts that may be reasonably necessary to carry out the provisions of this 
Agreement and to cooperate with each other in connection with the foregoing. 

9.4 Controllim! Law. This Agreement and all questions relating to its validity, 
interpretation, performance and enforcement (including, without limitation, provisions 
concerning Umitations of actions), shall be governed by and construed in accordance with the 
laws of State of Nevada. 

9.S Attomu" rep and com. If any party hereto institutes any legal action or 
proceeding arising out of or related to this Agreement the prevailinS party shall be entitled to 
reasonable attorneys' fees and expenses, and all other recoverable costs and damages, including 
any and all such costs on appeal. 

9.6 Partie! in Interpt. This Agreement shall be binding upon and inure solely to the 
benefit of each party hereto and their respective successors and permitted assigns, and nothing in 
this ~ express or implied, is intended to confer upon any other person any right or 
remedies of any nature whatsoever under or by ~on of this Agreement. 

9.7 Assignment. This Agreement (including the other documents and instruments 
referred to herein) may not be assigned without the written consent of each other party hereto, 
which consent shalt not be unreasonably withheld. 

-7-
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9.8 Proyisiops Separable. The provisions of this Agreement are independent of and 
separable from each other, and no provision shall be affected or rendered invalid or 
unenforceable by virtue of the fact that for any reason any other or others of them may be invalid 
or unenforceable in whole or in part. 

9.9 Iptegration. This Agreement contains the entire understanding among the parties 
hereto with respect to the subject matter hereof: and except as herein contained supersedes all 
prior and contemporaneous agreements and understandings, inducements or conditions, express 
or implied, oral or written. This Agreement may not be modified or amended other than by an 
8sreement in writing signed by each of the parties named on the first page oftbis Agreement. 

9.10 Ii.' is Of EI'cpg .. TlDle is of the essence of this Agreement, all documents and 
all1ransactions contemplated herein. 

9.11 Notices. All notices, requests, demands and other communications required or 
pennitted under this Agreement shall be in writins and shall be deemed to have been duly given, 
made and received only when (1) delivered (personally, by courier service such as Federal 
Express, or by other messenger); (2) if transmitted by facsimile transmission, then on the date of 
transmission as confirmed by the facsimile equipment the recipient location; provided that if 
transmission is after 5:00 p.m. on any day, then notice shall not be deemed given until the 
following business day; or (3) or the date mailed, when deposited in tile United States mails, 
certified mail, postage prepaid, return receipt requested, addressed as set forth below: 

TO: 

with a copy to: 

TO: 

PurdIae .... SaJo Apemoat 
'J'!MnIm aDd Wooley 
us Hwy 50, CII'IOII City, NY 
7/1121Jfn 

Mer: 

Paul Morabito 
TlBAROM INC. 
668 North Pacific Coast Highway. Suite S 17 
T ~8l1na Beach, California 92651 
P: (949) 464-9251 
F: (949) 464-9261 

Jefti'ey Bric Langan, Esq. 
Sr. Vice President and General Counsel 
SS5 west Fifth Street, 30th Floor 
Los Angeles, California 90013 
P: (213)996-8340 
F: (213) 996-8341 

Buyer: 
Edward C. and Ianet A. Wooley 
41 Peralta Avenue 
Los Gatos, California 95030 
P: (408) 656-3291 
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Notice by man shall be by airmail if posted outside of the continental United 
States. Any party may alter the address to which communicat1.0Q8 or copies are to be sent by 
giving notice of such change of address in conformity with the provisions of this Section for the 
giving ofnotice. 

9.12 Eusptiop in Counterpart! pd Via ',aimDe. This Agreement may be 
executed in any number of counterparts, each of which shall be deemed to be an original as 
against any party whose signature appears thereon, and all of which shall together constitute one 
and 1he same instrument. This Agreement shan become binding when one or more counterparts 
hereo( individually or taken together, bear the sipatures of all of the parties retlected hereon as 
the signatories. A signature on this Agreement sent via t8csimile shall be deemed an original 
sisnature for the pwposes of enforcement. 

9.13 Scdiop Rpdipp. The section headings in this Agreement are for convenience 
only; they form no part oltIUs Agreement and shall not affect their interpretation. 

9.14 Ngmber of DaD. In computing the number of days for purposes of this 
Agreement, all days shall be oounted including Saturdays, Sundays and holidays; provided, 
however, that if the final day of any time period tans on a Saturday, Sunday or holiday on which 
federal banks are or may elect to be closed, then 1I1e final day shall be deemed to be the next day 
which is not a Saturday, Sunday or such holiday. 

9.1S Condrustiop or Agreement. This Agreement has been prepar~ and 
negotiations in conneCtion with it have been conducted, by the joint efforts of Seller and Buyer. 
This Agreement is to be construed simply and faidy, and not strictly for or against any of the 
parties. 

. 9.16 Farther Ad. The parties agree to execute and deliver all documents and 
perform all further acts that may be reasonably necessary to carry out the provisions of this 
Agreement. 

9.17 Tn Deferred Exchanle. Seller and Buyer are aware and acknowledge that 
Buyer may be purchasing the Property and Seller may be sellinS the Property as part of a 
transaction to qualify as a t&x-deferred exchange pursuant to section 1031 of the Internal 
Revenue Code of 1986, as amended. Buyer and Seller agree to use their best efforts and 
cooperate in completing any such exchange. including executing and acknowledging all 
documents reasonably requested by the otber party (subject to the reasonable approval of the 
parties' respective COUDBel), at no addiuonal liability or cost to the other party. Buyer and Seller 
shall indemnifY and hold one another harmless from 8.11y and all claims, liabilities, and costs 
resu1tins from each such party's excbange transaction. Seller makes no legal or tax 
representations regarding Buyer's exchange. 

(SIGNATURES APPEAR ON THE I'OUOWING PAGEl 
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IN WITNESS WBEJ.tEOP, the parties have executed this Agreement effective as of the date 
first written above. 

SELLER: BUYER: 

TIBAROM INC., 

::~ Jef&ey B. Langan 
Sr. Vice President an General Counsel 
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Exhibit "A" 

All that real property situated in Carson City, State of Nevada, described as 
follows: . 

Parcel: .2 of Parcel Map No. 2566, filed in the office of 
the Recorder of Carson City, State of Nevada. on June 30t 2005, in Book 9, 
page 2566, as File Number 338929 
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Purdwo mel 8. Aarcomom 
'IibIrom ad Wooloy 
US Rwy SO, CInoI1 City, NY 
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LEASE AGREEMENT 

" ,-. 
THIS LEASE AGREEMENT (this "L~~e") is made as ofDecember_, 2005 by and. 

between [EDWARD C. WOOLEY and JUDITH A. WOOLEY], a ___ _ 
("Lessor"), whose address is . ,and BERRY· 

-H-IN-C-KL--E-Y-IND-USTRIES, a Nevada corporation ("Lessee"), whose address IS 425 Maestro 

Drive, Reno, NV 89511 

In consideration of the mutual covenants and agreements herein contained, Lessor and 
Lessee hereby covenant and agree as follows: 

1. Certain Dermed Terms. Capitalized tenns not defined herein shall have the 
meanings set forth in Exhibit A hereto. 

2. Lease of Property; Use; Possession. In consideration of the Rentals and other 
Monetary Obligations to be paid by Lessee and of the other tenns, covenants and conditions on 
Lessee's part to be kept and perfonned, Lessor hereby leases to Lessee, and Lessee hereby takes 
and leases, the Property (as such term is defined in Exhibit A attached hereto and which Property 
is located at the address set forth in Exhibit B attached hereto and situated on the real property 
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal 
Requirements (including any existing violation thereof), and the condition of the Property as of 
the Effective Date;.provided, however, that the recital of the Pennitted Encumbrances herein 
shall not be construed as a revival of any Pennitted Encumbrance which may have expired or 
been tenninated. During the Lease Term, the Property shall be used solely for the operation of a 
Permitted Facility, and related purposes such as ingress, egress and parking. 

To the maximum extent pennitted by law, Lessee waives the implied warranty of 
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is," in 
its current condition, with no representations, warranties or covenants, express or implied, on the 
part of the Lessor with respect to condition of the same or the suitability of the Property for 
Lessee's intended use. 

3. Lease Term; Extension. The initial tenn of this Lease ("Initial Tenn") shall 
commence May 1, 2006 ("Effective Date") and shall expire at midnight on April 30 2006 
("ExPiration Date"), unless terminated sooner as provided in this Lease and as may be extended 
as provided herein. The time period during which this Lease shall actually be in effect, including 
any Extension Term, is referred to herein as the "Lease Tenn." Lessee shall have the right and 
option (each, an "Extension Option") to extend the Initial Term for two (2) additional successive 
periods of five (5) years each (each, an "Extension Tenn."), pursuant to the tenns and conditions 
of this Lease then in effect. Lessee may only exercise the Extension Options by giving written 
n~tice thereoft~ L~ssor of its election to do so first, no later than two hundred forty (240) days 
pnor to the ExpIration Date and two hundred forty (240) days prior to the immediately preceding 
Extension Tenn, as the case may be .. If written notice of the exercise of any Extension Option is 
not received by Lessor by the applicable dates described above, then this Lease shall tenninate 
on the last day of the Initial Tenn or, if applicable, the last day of the Extension Tenn then in 
effect. 
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4. Rental and Other Monetary Obligations. 

A. Base Monthly Rental. During the Initial Tenn, on or before the first day of 
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided, 
however, if the Effective Date is a date other than the flrst day of the month, Lessee shall 
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base 
Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the 
numerator of which is the number of days remaining in the month (including the 
Effective Date) for which Rental is being paid, and the denominator of which is the total 
number of days in such month. During the Extension Terms, if any, Lessee shall pay the 
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4. 
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its 
obligations under this Lease at its sole cost and expense and shall pay all Rental and any 
other Monetary Obligation due hereunder when d~e and payable, without notice or 
demand. 

B. Adjustments. On the first Adjustment Date and on each Adjustment Date 
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent 
Adjustment. The "Rent Adjustment" shall be an amount equal to two percent (2%) of the 
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The 
Adjustment Date shall be on the annual anniversary of the Effective Date. 

C. Additional Rental. Lessee shall pay and discharge, as additional rental 
(" Additional Rental It), all sums of money required to be paid by Lessee under this Lease 
which are not specifically referred to as Base Annual Rental or Base Monthly Rental. 
Lessee shall pay and discharge any Additional Rental when the same shall become due, 
provided that amounts which are billed to Lessor or any third party, but not to Lessee, 
shall be paid within flve (5) days after Lessor's demand for payment thereof Of, iflater, 
when the same are due. In no event shall Lessee be required to pay to Lessor any item of 
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant 
to any provision of this Lease. 

D. Payment o/Rental and Other Monetary Obligations. All Rental and other 
Monetary Obligations which Lessee is required to pay hereunder shall be the 
unconditional obligation of Lessee and shall be payable in full when due without any 
setoff, abatement, defennent, deduction or counterclaim whatsoever, except as set forth 
herein. All payments of Base Monthly Rental and any other Monetary Obligations 
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first 
paragraph of this Lease or such other address as Lessor may designate pursuant to 
Section 24 hereof. 

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee 
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the 
exact amount of such costs being extremely difficult and impracticable to fix in advance. 
Such costs include, without limitation, processing and accounting charges, and late 
charges that may be imposed on Lessor by the tenns of any encumbrance and note 
secured by any encumbrance covering the Property. Therefore, if any payment which is 

Sample lease 
11412006 

000160/09959 GBDOCS 417142v2 

2 

ECW002015

Exhibit 2-2

A.App.860

A.App.860



required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more 
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor, as a late 
payment charge, five percent (5%) of the amount of the delinquent payment. 
Additionally, if any payment which is required to be made by Lessee pursuant to the 
terms of this Lease is made more than ten (10) days after the due date thereof, such 
payment shall bear interest at the Default Rate until received by Lessor. The late payment 
charge and default interest shall be paid to Lessor at the time of payment of the 
delinquent amount. The late payment charge and the default interest charge shall 
compensate Lessor for the expenses incurred by Lessor in financing, collecting and 
processing the late payment. The parties agree that the late charge and the default interest 
charge represent a fair and reasonable estimate of the costs that Lessor will incur by 
reason of late payment by Lessee. 

S. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral, 
and all agreements for use or occupancy of the Property together with any and all extensions and 
renewals thereof and any and all further leases, subleases, lettings or agreements (including 
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of 
the Property all of which leases, agreements, subleases and tenancies are herein sometimes 
collectively referred to as the "Assigned Leases"; (ii) the immediate and continuing right to 
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or 
which may become due or which may now or hereafter become due from or out of the Assigned 
Leases or any part thereof, including, but not limited to, security deposits, minimum rents, 
additional rents, parking rents, deficiency rents and liquidated damages following default, any 
premium payable by any tenant upon the exercise of a cancellation privilege contained in its 
Lease; all proceeds payable under any policy of insurance covering loss of rents reSUlting from 
untenantability caused by destruction or damage to the Property; any and all rights and claims of 
any kind which Lessor has or hereafter may have against the tenants under the Assigned Leases 
and any subtenants and other occupants of the Property; any award granted Lessor after the date 
hereof in any court proceeding involving any tenant in any bankruptcy, insolvency or 
reorganization proceedings in any state or federal court and any and all payments made by any 
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are 
herein sometimes referred to as the "Rents" and sometimes as the "Rent"); and (iii) all of the 
~ghts, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly 
Installment ~fthe Rent thereunder, and (B) except with respect to the Assigned Lease, (1) to 
can~el, tennmate or accept the surrender of any Assigned Lease, and (II) to amend, modify or 
abndge any of the tenns, covenants or conditions of any Assigned Lease. The assignment 
contained in this Section 5 and Lessee's interest in the Assigned Leases shall become void and of 
no further force or effect upon the expiration or early tennination of this Lease and upon such 
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned 
Leases. Furthennore, Lessee shall have no right to collect any amounts under the Assigned 
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall 
be paid to Lessor during any such period. 

6. Nevada Gaming Control Board. Lessor will follow all laws of the State of 
Nevada and cooperate with WGI in making application to the Nevada Gaming Control Board as 
may be required. 

Sample Lease 
11412006 

OOOJ6OJ099S9 GBDOCS 477 I 42v2 

3 

ECW002016

Exhibit 2-3

A.App.861

A.App.861



7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall 
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease 
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property 
shall be perfonned and paid by Lessee, including but not limited to all impositions, operating 
charges, maintenance charges, construction costs and any other charges, costs and expenses now 
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise, 
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance 
required to be maintained by Lessee pursuant to the tenus hereof and all other expenses, charges, 
assessments and costs associated with the Property or otherwise provided to be paid by Lessee 
pursuant to the tenns of this Lease. All such charges, costs and expenses shall constitute 
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses, 
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure 
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly 
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee 
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this 
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary 
shall not alter this agreement of the parties. 

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following 
(collectively, "Taxes tl

): all taxes and assessments of every type or nature assessed against or 
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad 
valorem taxes, assessments and special assessments upon the Property or any part thereof and 
upon any personal property, trade fixtures and improvements located on the Property, whether 
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments; 
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property 
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the 
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the 
activities of either party pursuant to this Lease, and all interest, surcharges or service or other 
fees payable in connection with the foregoing. 

Within thirty (30) days after each tax and assessment payment is required by this Section 
to be pai~ and ~pon request of Less~r, Lessee shall, upon prior written request of Lessor, provide 
Lessor With eVIdence reasonably satisfactory to Lessor that such payment was made in a timely 
fashion .. Lessee may, at its own expense, contest or cause to be contested by appropriate legal 
proceedings conducted in good faith and with due diligence, any above-described item or lien 
wi~ respect thereto, i~cluding, without limitation, the amount or validity or application, in whole 
or In part, of any such Item, provided that (A) neither the Property nor any interest therein would 
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary 
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all 
notices received or delivered by Lessee and filings made by Lessee in connection with such 
proceeding, and (D) Lessee shall indemnify and hold Lessor hannless against any loss Costs or 
damages arising from or related to such contest. ' 

If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or 
interest is imposed on such Taxes, Lessor shall h~ve the right to pay the same after notice to 
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Lessee in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base 
Monthiy Rental installment together with interest at the Default Rate. 

9. Utilities. Lessee shall contract, in its own name, for and pay when due (an~ ?old 
Lessor free and hannless from) all charges for the connection and use of water, gas, electnclty~ 
telephone, garbage collection, sewer use and other utility services supplied to the Property dunng 
the Lease Term. All utility charges, assessments and fees for the last year of the Lease shall be 
prorated as of the ten;nination date of this Lease. No full or partial utility deprivat~on including, 
but not limited to, blackout, brownout, or rationing, nor any loss of or damage to unprovements 
related to disruption or failure of any utility service shall give rise to any abatement of Rentals 
nor give rise to any right of Lessee to offset Rentals or to tenninate the Lease, unless caused by 
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors (but 
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with 
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service 
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross 
negligence or willful misconduct, then the cost of such restoration shall be borne by Lessor. 

10. Insurance. Throughout the Lease Tenn, Lessee shall maintain, at its sole 
expense, the following types and amounts of insurance: 

A. Insurance against loss or damage to the Property and all buildings and 
improvements thereon under an "all risk" insurance policy, which shall include coverage 
against all risks of direct physical loss, including loss by fire, lightning, and other risks 
normally included in the standard ISO special fonn (which shall include coverage for all 
risks commonly insured for properties similar to the Property in the Reno, Nevada area, 
including insurance coverage for damage caused by earthquake, flood, tornado, 
windstorm and other disasters for which insurance is customarily maintained for similar 
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor 
from becoming a co-insurer under the applicable policies, and in any event, after 
application of deductible, in amounts not less than 100% of the full insurable replacement 
cost. Such insurance shall contain an agreed valuation provision in lieu of any co­
insurance clause, an increased cost of construction endorsement, debris removal coverage 
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the 
improvements on the Property is being rebuilt on the Land, Lessee shall provide such 
property insurance in builder's risk completed value form, including coverage available 
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of 
the full insurable replacement value of the improvements on the Property or such portion 
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties 
other than Lessor, Lessor's Lender and Lessee may be named as insureds or loss payees 
on such property insurance policy . 

. B.. . ~ommerc~a1 general liability insurance, including products and completed 
operatIon habthty, covenng Lessor and Lessee against bodily injury liability, property 
damage liability an~ personal and advertising injury, liquor liability coverage (to the 
extent liquor is sold or manufactured at the Property), garage liability coverage including 
without limitation any liability arising out of the ownership, maintenance, repair, 
condition or operation of the Property or adjoining ways, streets, parking lots or 
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sidewalks. Such insurance policy or policies shall contain a broad form contractual 
liability endorsement under which the insurer agrees to insure Lessee's obligations under 
Section 15 hereof to the extent insurable, and a "severability of interest" clause or 
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or 
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts 
of not less than $2,000,000 per occurrence for bodily injury and property damage, and 
$2,000,000 general aggregate per location, or such higher limits as Lessor may 
reasonably require from time to time or as may be required by the Pennitted 
Encumbrances, and shall be of form and substance satisfactory to Lessor. 

C. Workers' compensation insurance in the statutorily mandated limits 
covering all persons employed by Lessee on the Property or any persons employed by 
Lessee in connection with any work done on or about any Property for which claims for 
death or bodily injury could be asserted against Lessor, Lessee or the Property, together 
with Employers Liability Insurance with limits of not less than $100,000 per accident or 
disease and $500,000 aggregate by disease. 

D. Rental value insurance, equal to 1000/0 of the Base Annual Rental (as 
may adjusted hereunder) for a period of not less than twelve (12) months; which 
insurance shall be carved out of Lessee's business interruption coverage for a 
separate rental value insurance payable to Lessor, or if rental value insurance is 
included in Lessee's business interruption coverage, the insurer shall provide 
priority payment to any Rental obligations, and such obligations shall be paid 
directly to Lessor. Such insurance is to follow form of the real property "all risk" 
coverage ~d is not to contain a co-insurance clause. 

E. Comprehensive Boiler & Machinery Insurance against loss or damage 
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or 
about the Property in an amount not less than the actual replacement cost of the Property. 
Such insurance should be in an amount of the lesser of25% of the 100% replacement 
cost or $5,000,000.00. 
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All insurance policies shall: 

(i) Provide (1) for a waiver of subrogation by the insurer as to claims 
ag~t Lessor, Lessor's Lenders and their employees, officers and agents, (2) that 
the msurer shall not deny a claim and that such insurance cannot be unreasonably 
cancelled, invalidated or suspended on account of the conduct of Lessee its 
officers, directors, employees or agents, or anyone acting for Lessee or ~y 
sublessee or other occupant of the Property, and (3) that any losses otherwise 
payable thereunder shall be payable notwithstanding any act or omission of 
Lessor, Lessor's Lenders or Lessee which might, absent such provision, result in a 
forfeiture of all or a part of such insurance payment; 

(ii) Be primary and provide that any "other insurance" clause in the 
insurance policy shall exclude any policies of insurance maintained by Lessor and 
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the insurance policy shall not be brought into contribution with insurance 
maintained by Lessor; 

(iii) intentionally omitted 

(iv) Contain a standard non-contributory mortgagee clause or 
endorsement in favor of any Lessor's Lender designated by Lessor; 

(v) Provide that the policy of insurance shall not be terminated, 
cancelled or amended without at least thirty (30) days' prior written notice to 
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or 

endorsement; 

(vi) Provide that the insurer shall not have the option to restore the 
Property if Lessor elects to tenninate this Lease in accordance with the terms 
hereof; . 

(vii) Be in amounts sufficient at all times to satisfy any coinsurance 
requirements th~reof; 

(viii) Except for workers' compensation insurance referred to in Section 
lO.C above, name Lessor and any Lessor Affiliate req\lested by Lessor, as an 
"additional insured" (and, with respect to any Lessorrs Lender designated by 
Lessor, as an "additional insured mortgagee") with respect to general liability 
insurance, and as a "named insured" with respect to real property and "loss payee" 
with respect to all real property and rent value insurance, as appropriate and as 
their interests may appear; 

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender 
designated by Lessor of an Acord Fonn 28 for property coverage (or any other 
fonn requested by Lessor) and an Acord Fonn 25 for liability) workers' 
compensation and umbrella coverage (or any other fonn requested by Lessor); 
provided that in the event that either such form is no longer available, such 
evidence of insurance shall be in a fOIm reasonably satisfactory to Lessor and any 
lender designated by Lessor; such certificates of insurance shall be delivered to 
Lessor prior to the Effective Date; and 

(x) Be issued by insurance companies licensed to do business in the 
states where the Property is located and which are rated A:VIII or better by Best's 
Insurance Guide or are otherwise approved by Lessor. 

It is expressly understood and agreed that (I) if any insurance required hereunder, or any 
part thereof, shall expire, be withdrawn, become void by breach of any condition thereofby 
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of 
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory 
to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance 
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease; 
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and (III) Lessee shall procure policies for all insurance for peri~ds of not l.ess than one year and 
shall provide to Lessor and any servicer or lender of ~~ssor ~ertifi~ates of :nsurance or,. up~n 
Lessor's request, duplicate originals of insurance pohcles eVidencIng that Insurance satIsfying 
the requirements of this Lease is in effect at all times. 

Lessee shall pay as they become due all premiums for the insurap.ce required by this 
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of 
this Section 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor 
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such 
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon 
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately 
upon written demand therefor by Lessor. 

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee 
is required to obtain pursuant to this Section 10 may be carried under a "blanket" policy or 
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or 
policies that otherwise comply with the provisions of this Section 10 and specify the location of 

the Property. 

11. Intentionally Omitted 

12. Compliance With Laws, Restricti~ns, Covenants, Encumbrances and 
Agreements. It is expressly understood and agreed that the obligations of Lessee under this 
Section shall survive the expiration or earlier tennination of this Lease for any reason. 

A. Legal and Gaming Law Compliance. Lessee's use and occupation of the 
Property, the use and occupation of the Property by any other person (including but not 
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee's 
sole cost and expense, comply with all Legal Requirements (including without limitation 
the Americans with Disabilities Act and all Legal Requirements related to gaming 
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly 
file, or cause to be filed, and provide to Lessor any notices, reports or other :filings that 
Lessee or any other Person is required to file or provide to any Governmental Authorities 
regarding the business operations conducted on or from the Property, including but not 
limited to those described in Subsection D(iii) hereof and those required by 
Governmental Authorities with respect to gaming operations and the sales of tobacco and 
liquor on the Property, including any filings required to be made in connection with the 
change of ownership or control of Lessee and, within fifteen (15) days of Lessee's receipt 
of written notice from Lessor of any planned or actual change in the ownership or control 
of Lessor or any planned or actual change in the ownership of the Property. 

B. Acts Resulting in Increased Insurance Rates. Lessee will use its 
commercially reasonable efforts to prevent any act or condition to exist on or about the 
Property which will materially increase any insurance rate thereon, except when such acts 
are required in the normal course of its business and Lessee shall pay for such increase. 
Lessee shall comply with all orders and directives of any insurance companies issuing 
liability, fire, or exte~ded coverage insurance pursuant to Section 10 hereof, and Lessee 

Sample Lease 
11412006 

000160/09959 GBDOCS 417142v2 

8 

ECW002021

Exhibit 2-8

A.App.866

A.App.866



shall not do, bring, or keep anything in or about the Property that will cause a 
cancellation of any insurance covering the Property. 

C. Prevention of Nuisance. Lessee shall not commit nor cause or pennit to 
be committed any public or private nuisance on the Property. 

Sample lease 
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D. Environmental. 

(i) Covenants. All uses and operations on or of the Property, 
including the use and operation ofUST's on the Property, whether by Lessee or 
any other Person, shall be in compliance with all Environmental Laws and 
permits issued pursuant thereto. Lessee shall keep the Property or cause the 
Property to be kept free and clear of all Environmental Liens, whether due to any 
act or omission of Lessee or any other Person. Lessee hereby represents and 
warrants that Lessee shall not install and shall not pennit any person to install any 
asbestos containing materials (" ACM") or materials or equipment containing 
polychlorinated biphenyl ("PCBs") in the Property, and to the extent any ACM, 
PCBs or other Hazardous Materials are on or in the Property, the same shall be 
maintained, stored and used in accordance with all Legal Requirements. 

(ii) Notification Requirements. Lessee shall immediately notify Lessor 
in writing upon Lessee obtaining actual knowledge of (1) any Releases or 
Threatened Releases in, on, Wlder or from the Property other than in Pennitted 
Amounts, or migrating towards any of the Property; (2) any non-compliance with 
any Enviromnental Laws related in any way to any of the Property; (3) any actual 
or potential Environmental Lien; (4) any required or proposed Remediation of 
environmental conditions relating to any of the Property required by applicable 
Governmental Authorities; and (5) any written or oral notice or other 
communication which Lessee becomes aware from any source whatsoever 
(including but not limited to a Governmental Authority) relating in any way to 
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or 
on the Property, other than in Pennitted Amounts, possible liability of any Person 
relating to the Property pursuant to any Environmental Law, other environmental 
conditions in connection with the Property, or any actual or potential 
administrative or judicial proceedings in connection with anything referred to in 
this Subsection D. 

(iii) Reports and Investigations. Lessee shall promptly supply Lessor 
with copies of all reports of any testing of the Property conducted by or at the 
request of Lessor or any Governmental Authorities and all submissions by Lessee 
to any Governmental Authority concerning environmental matters, the USTs, or 
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment 
issued by the State of Nevada, Division of Environmental Projection, for each 
UST at the Property no later than October 30 of each year, and gasoline storage 
tank pennits issued by the Department of Air Quality Management of the County 
in which the Property is located with respect to each UST on the Property no later 
than May 5 of each year, and such other certificates or pennits as may be issued 
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Sample Lease 
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or required by any other Governmental Authority; all of the foregoing shall 
evidence continuing compliance of each UST on the Property with all applicable 
Legal Requirements. Additionally, upon Lessor's reasonable request in the event 
that Lessor reasonably suspects that Contamination (as hereafter defmed) may 
have occurred or be occurring at the Property, Lessee agrees to perfonn, at 
Lessee's sole expense, an environmental assessment of the Property, including 
soil borings, to confirm whether such Contamination is occurring. Additionally, 
at least ninety (90) days prior to the expiration 'of the Lease Te~, Lessee agrees 
to perform an environmental assessment of the Property in order to define the 
nature and extent of Contamination, if any. 

(iv) Indemnification. Lessee shall indemnify, defend, protect and hold 
each of the Indemnified Parties free and hannless from and against any and all 
Losses, arising from or caused in whole or in part, directly or indirectly, by any of 
the following, unless arising from or caused by the gross negligence or willful 
misconduct of the Indemnified Party requesting indemnification: (a) the use, 
storage, transportation, disposal, release, discharge or generation of Hazardous 
Materials to, in, on, under or about the Property (whether occurring before or after 
the date hereof) (any of the foregoing in violation of Legal Requirements is 
"Contaminationn), including diminution in value of the Property; and (b) the cost 
of any required or necessary repair, remediation, cleanup or detoxification and the 
preparation of any closure or other required plans or reports, whether such action 
is required or necessary prior to or following transfer of title to the Property (such 
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee's 
failure to comply with any Legal Requir~ments. Lessee's obligations to perfonn 
Correction Action shall include, without limitation, and whether foreseeable or 
unforeseeable, all cost of any investigation (including consultants and attorneys 
fees and testing) required or necessary repair, remediation, restoration clean up, 
detoxification or decontamination of the Property and the preparation and 
implementation of any closure, remedial action or other required plans in 
connection therewith, and shall survive the expiration or earlier termination of the 
Tenn of this Lease: This agreement to indemnify, defend, protect and hold 
harmless each of the Indemnified Parties shall be in addition to any other 
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if 
any, at common law under all statutes and ordinances or otherwise and survive the 
termination of the Lease. 

In the event that Lessee is required to perfonn Corrective Action to 
address any Contamination, Lessee shall perfonn such activities in a diligent 
manner. In the event that Lessee has not completed its Corrective Action (if 
necessary), as required herein, by the expiration of the Lease Term, Lessor shall 
grant Lessee, and its consultants, contractors and agents a revocable license, at no 
cost to Lessee except as set forth in the succeeding sentence, to enter upon the 
Property from and after the date of expiration of the Lease Tenn to conduct 
Corrective Action and to place and remove all necessary equipment and 
improvements on the Property sufficient to satisfy the requirements of all 
Governmental Authorities regarding the Contamination. If such post-expiration 
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Corrective Action will unreasonably interfere with a reasonably foreseeable 
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease 
the Property for reasonable commercial uses at reasonable market r~nts), ili:e 
Lease Tenn shall be extended until sixty (60) days after the Corrective Action has 
been performed such that post-expiration Corrective Action by ~essee no longer 
unreasonably interferes with a reasonably foreseeable commer~l~1 use of the . 
Property, and Lessee agrees to keep Lessor apprised of the antiCIpated completton 
date of the Corrective Action. 

E. Intentionally Omitted .. 

F. Dealer Requirements. In addition to the requirements set forth in this . 
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply With 
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor 
providing information it obtains to Deal~r and to Les~or obt~ing fr~m D~aler 
infoITIlation which Dealer receives relating to Lessee s operation of Its busIness on the 
Property. 

O. WGI Agreements. Lessee represents that the WGI Agreement is in full 
force and effect, and that the WGI Agreement pennits WGI to operate gaming machines 
on the Property. Lessee shall abide by all the terms and conditions of the WGI· 
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if 
WGI has such approval rights under the WGI Agreement. 

H. Winner's Corner. Lessee shall at all times operate the gas station and 
convenience store on the Property under the trade name "Winner's Comer" and/or under a 
major oil brand (such as Chevron, BP, Amoco, Shell, sun Oil, or the such). 

13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and 
expense, be responsible for keeping all of the buildings, structures, improvements and signs 
erected on the Property in good and substantial order, condition, and repair, including but not 
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs, 
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems, 
any building security and monitoring system, windows, walls, doors, electrical and other utility 
systems and equipment, mechanical equipment, plumbing and all other components of the 
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing, 
resurfacing and striping of walkways, driveways and parking areas, and adjacent public 
sidewalks; removal of snow and ice from the Property and adjacent public sidew'alks, removal of 
trash, maintenance of utility lines and exterior lighting and signage on Property, and any 
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any 
Pennitted Encumbrances. All such replacements, maintenance and repair shall keep the Property 
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal 
Requirements and insurance regulations. Lessee must make all repairs, corrections, 
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements 
or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly 
waives the benefit of any statute now or hereinafter in effect which would otherwise afford 
Sample Lease 11 
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Lessee the right to make repairs, corrections, improvements or alteratio?s at Lessor's expe~s~ or 
to terminate this Lease because of Lessor's failure to keep the Property In good order, condItion 
or repair, or which would otherwise require Lessor to make repairs, corrections, im~rovements, 
replacements or alterations. If the buildings or any improveJ;llents on the Property vIolate any 
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of 
a Governmental Authority or the written demand of a party to or beneficiary of any Pennitted 
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal 
Requirements (including any special or conditional use permits or other variances granted 
specifically for the Property) and the Permitted Encumbrances .. 

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage 
or destruction to any buildings, structures or improvements erected on the Property from acts of 
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the 
buildings and all improvements on the Property to substantially the same condition immediately 
prior to such damages or destruction and this Lease shall remain in full force and effect, 
provided, however, th~t Lessee shall have the right to replace the improvements with different 
structures so long as (a) the value of the Property with such different structures is no less than the 
value of the Property immediately prior to the date of casualty and the different square footage of 
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new 
structure can be built and occupied in compliance with Legal Requirements (including any 
special or conditionai use permits or other variances granted specifically for the Property) and 
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are 
herein called a "repair") shall be commenced within a reasonable time however no more than 
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the 
date that all permits and other approvals necessary to authorize such rebuilding have been issued 
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds 
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been 
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to 
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to 
commencing. the repair to penni~ the Lessor to post appropriate notices of non-responsibility, and 
all such repaIr work shall be subject to the provisions of Section 14 hereof related to alterations 
improvements and additions to the Property. ' 

The proceeds of any insurance maintained under Section 10 hereof shall be made 
available to Lessee for payment of costs and expense of repair. 

14. Waste; Alterations and Improvements; Trade Fixtures and Equipment. 
Lessee shall not commit actual or constructive waste upon the Property. During the Lease 
Term, Lessee may construct any additions or improvements to the Property and make such 
structural or non-structural alterations to the Property as are reasonably necessary or desirable for 
Lessee's use of the Property for a Pennitted Facility. All improvements, alterations, or additions 
shall be constructed by Lessee at Lessee's sole cost and expense. Prior to the commencement of 
construction of any additions, improvements, or alterations to the Property, Lessee shall give 
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non­
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written 
consent, Lessee shall not make any alterations that will decrease the value or function of the 
improvements located on the Property. 
Sample Lease 
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Lessee's right to make any alterations, improvements and additions shall be deemed .. 
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authonttes, 
the furnishing of a copy thereof to Lessor prior to the commencement of the ~ork and the 
compliance by Lessee of all conditions of said permit in a prompt ~d expe~1t10US ~anner. All 
alterations, improvements or other construction by Lessee shall be m comphance ~lth all Legal 
Requirements, and all alterations and improvements shall be done and perfonned I? good and 
workmanlike manner, using new and first quality materials. All costs of any such lmprovements 

shall be paid by Lessee. 

Upon completion of any such work, Lessee shall submit t~ Lessor as-built plans of any 
structural mechanical or interior utility improvements and alterations made, a sworn 
construction statement, lien waivers from all persons or entities providing materials, services or 
equipment for the work completed and, if available, an endorsement to Lessor's policy of title 
insurance or other evidence from a title company confinning the absence of any liens or other 
matters of record related to the work performed. 

Unless expressly released by Lessor in writing, all improvements or alterations shall be 
and remain, at the time of expiration or other termination of this Lease, the property of Lessor 
without payment or offset unless such improvements are not attached to the Property. 
Notwithstanding anything herein to the contrary, all plumbing, electrical, HV AC equipment, 
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain 
in place on the Property upon expiration or other termination of this Lease. 

During the Lease Tenn, Lessee shall have the right to locate in the Property such personal 
property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and 
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee's use and 
occupancy of the Property. 

All Fixtures and Equipment shall be provided by Lessee at Lessee's own cost and 
expense. During the term of this Lease, Lessee may remove any Fixtures and Equipment 
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property 
of Lessee. Lessee shall perfonn (and pay all costs associated with) any and all restoration 
necessitated by the removal of Lessee's Fixtures and Equipment, including but not limited to 
damage resulting from removal of any of Lessee1s signs in or about the Property. 

Lessee shall keep the Property free and clear of all mechanic's, materialmen or similar 
liens, including, but not limited to, those resulting from the construction of alterations, 
improvements, additions, trade fixtures, and equipment perfonned by or for Lessee. 

Lessee shall have the right to contest the correctness or validity of any such lien if, 
Lessee first procures and records a lien release bond issued by a corporation authorized to issue 
surety bonds in the state in which the Property are located in an amount required by Legal 
Requirements to remove such lien. The bond or its equivalent shall meet all applicable 
requirements of the state in which the Property are located. In the event that any lien does so 
attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in 
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and 
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount 
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so paid by Lessor. On fmal determination of the lien or claim of lien Lesse~ will immediately 
pay any judgment rendered, and all costs and charges, and shall cause the hen to be released or 
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and 
costs in participating in such action if Lessor shall decide it is in its best interest to do so. 

15. Indemnification. Lessee agrees to use and occupy the Property at its own risk 
and hereby releases Lessor and Lessor's agents and employees from all claims for any d~age or 
injury to the full extent pennitted by law. Lessee agrees that Lessor shall not be responslble or 
liable to Lessee or Lessee's employees, agents, customers or invitees for bodily injury, personal 
injury or property damage occasioned by the acts or omissions of any other lessee or such 
lessee's employees, agents, contractors, customers or invitees. In addition to other specific 
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and 
hold hannless each of the Indemnified Parties from and against any and all Losses caused by, 
incurred or resulting from Lessee's use and occupancy of the Property, whether relating to its 
original design or construction, latent defects, alteration, maintenance, use by Lessee or any 
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to 
perfonn, any term or provision of this Lease by Lessee, its officers, employees, agents or other 
Persons. It is expressly understood and agreed that Lessee's obligations under this Section shall 
survive the expiration or earlier termination of this Lease for any reason. 

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary 
Obligations herein provided and shall keep and perform all of the terms, covenants and 
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor's 
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the 
Pennitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements, 
leases or licenses now affecting the Property or hereinafter made by Lessee. 

17. Inspection; Right of Entry. Lessor and its authorized representatives shall have 
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of 
an emergency,. in which case no prior notice shall be required), to enter the Property or any part 
thereof and to Inspect the same; to serve, post, or keep posted any notices required or allowed 
under the provisio~s of this ~ase or by law; to show the Property to prospective brokers, agents, 
buyers, ~r persons Int~~ted m an exchange, at any time; and to show the Property to 
prospective tenants WIthin two hundred forty (240) days prior to the expiration of this Lease or 
any tim.e d~g ~e option period and to place upon the Property any "to let" or "for lease" signs 
at any tim~ WIthin tw~ hundred forty (240) days prior to the expiration of this Lease. Lessee 
hereby wruves any chum for damages for any injury or inconvenience to or interference with 
Less~'s business, any loss of occupancy or quiet enjoyment of the Property and any other loss 
occa,sIoned by, such .entry, b~t, subject to Section 37, excluding damages arising as a result of the 
neglIgence or IntentIonal mIsconduct of Lessor. 

18. Condemnation and Casualty. 

A. Damage or Destruction to the Property; No Abatement of Rent. If the 
Property is damaged or destroyed as a result of fire or other ,casualty Lessee shall 
promptly restore the Property pursuant to the terms of Section 13 hereof. 
Notwithstanding the partial or total destruction of the Property and any part thereof, and 
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notwithstanding whether the casualty is insured or not, there shall be no abatement of 
Rentals or of any other obligation of Lessee hereunder including, without limitation, 
payment of operating expenses, insurance premiums and ~axes, by reason of s~~h 
damage or destruction unless the Lease is terminated by virtUe of another prOVISIon of 
this Lease. 

B. Option to Terminate. If the Property is damaged or destroyed during the 
last one (1) year of the Lease Term to the extent that the Property is untenable, Lessee 
may tenninate this Lease as of the date of such damage or destruction by giving written 
notice to Lessor of such election within thirty (30) days following the date of such fire or 
other casualty, in which case, all insurance proceeds related to the Property (other than 
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if 
required by Lessor's Lender, to such lender. 

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of 
the convenience store puilding on the Property; or (ii) twenty-five percent (25 %) or more 
of the parking area at the Property shall be taken and Lessee determines in its reasonable 
discretion that such Taking will have a material adverse impact on the ability of Lessee to 
conduct its nonna! business operations from the Property, then, within thirty (30) days 
after the date on which Lessee receives written notice of such Taking, Lessee may 
tenninate this Lease by written notice to Lessor which tennination· shall be effective as of 
the date the condemning authority takes actual possession of the portion of the Property 
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly 
refund to Lessee all unearned Annual Base Rental and other amounts paid in advance by 
Lessee. 

D. Obligation to Restore. If a Taking does not result in a tennination of this 
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition 
similar in physical appearance to that which existed immediately prior to the Taking to 
the extent possible such that Lessee can conduct its nonna! buSiness operations, Lessee 
shall commence such restoration within ninety (90) days after the occurrence of the 
taking and shall complete such restoration within six (6) months after the occurrence of 
the taking. 

. . E. Condemnation Award. Any condemnation award payable during the tenn 
of this Lease shall belong to and be paid to Lessor, including but not limited to awards 
payable ~ith respect to damage to either the fee or leasehold estates, except that Lessee 
shal~ receIve from the award the following: 

Sample Lease 
11412006 

i. . If Lessee exercises its rights to tenninate this Lease, the portion of 
the award, If any, attributable to Lessee's Equipment or Fixtures that are taken in 
the Taking and the unamortized cost of any leasehold improvements made to the 
Property by Lessee after the date hereof that are taken in the Taking. 

ii. . The p0ru.on of the award, if any, attributable to severance damages 
for the repatr or restoratIon of the Property (herein called "repair"), but only if 
Lessee does not exercise Lessee's right to tenninate the Lease and further 
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provided, that such damages shall be dep?sited ~d disbursed in accordance with 
the provisions hereof related to the handhng of Insurance proceeds that are 
applied to a repair of the Property and Lessee shall ?romptly commen~e and 
diligently complete the repair so that upon compl~tl0n the Property wIll have a 
character and commercial value as nearly as possible equal to the value of the 
Property immediately prior to the taking, and further provided that, in the event 
such damages are insufficient to cover the cost of repair, then any am~unts 
required over the amount thereof that are required to complete said repair shall be 
promptly deposited with the disbursing entity by Lessee in advance of 
commencing the repair. 

iii. Additionally, if this Lease is tenninated as a result of any such 
taking, Lessee shall be permitted to recover its relocation expenses and the going 
concern value of Lessee's business from the condemning authority (but not from 
Lessor or the portion of the award otherwise payable to Lessor) as provided by 

law. 

19. Intentionally Deleted. 

20. Default, Conditional Limitations, Remedies and Measure of Damages. 

A. Event of Default. Each of the following shall be an event of default by 
Lessee wider this Lease (each, an "Event of Defaultlt

): 

Sample Lease 
11412006 

(i) If any Rental or other Monetary Obligation due under this Lease is 
not paid within five (5) Business Days of notice it is past due, provided, however, 
that if within the first twelve (12) months of the Lease Term, Lessor has given 
two (2) ·such notices to Lessee, then a default shall be deemed to have occurred· 
when such failure has continued for three (3) business days after the same is due, 
without notice thereof by Lessor to Lessee; and further, provided, however, that 
after the first twelve (12) months of the Lease Tenn, if Lessor has given such 
notice to Lessee within the preceding twelve (12) months, then a default shall be 
deemed to have occurred when such failure has continued for three (3) Business 
Days after the same is due, without notice thereof by Lessor to Lessee; 

(ii) if there is an Insolvency Event; 

(iii) if Lessee fails to observe or perfonn any of the other covenants, 
conditions or obligations of Lessee in this Lease; provided, however, if any such 
failure does not involve the payment of any Monetary Obligation, does not place 
any rights or property of Lessor in immediate jeopardy, as detennined by Lessor 
in its reasonable discretion, then such failure shall not constitute an Event of 
Default hereunder, unless otherwise expressly provided herein, unless and until 
Lessor shan have given Lessee notice thereof and a period of thirty (30) days shall 
have elapsed, during which period Lessee may correct or cure such failure, upon 
failure of which an Event of Default shall be deemed to have occurred hereunder 
without further notice or demand of any kind being required. If such failure 
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cannot reasonably be cured within such thirty (30) day period, as detennined by 
Lessor in its reasonable discretion; and Lessee is diligently pursuing a cure of 
such failure, then Lessee shall have a reasonable period to cure such failure 
beyond such thirty (30) day period. If Lessee shall fail to correct or cure such 
failure within such period and said period is not extended by the parties, an Event 
of Default shall be deemed to have occurred hereunder without further notice or 
demand of any kind being required; 

(iv) if Lessee shall be liquidated or dissolved or shall begin 
proceedings towards its liquidation or dissolution; or 

B. Remedies. Upon the occurrence of an Event of Default, with or without 
notice or demand, except as otherwise expressly provided herein or such other notice as 
may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to 
exercise, at its option, concurrently, successively, or in any combination, all remedies 
available at law or in equity, including without limitation, anyone or more of the 
following: 

Sample Lease 
1/412006 

(i) To terminate this Lease, whereupon Lessee's right to possession of 
the Property shall cease and this Lease, except as to Lessee's liability, shall be 
terminated. Upon such tennination, Lessor shall be entitled to recover liquidated 
damages equal to the total of (i) the cost of recovering possession of the Property; 
(ii) the unpaid Rental earned at the time of tennination, plus interest at the Default 
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid 
Rental; (iv) the present value of the balance of the Base Annual Rental for the 
remainder of the Lease Tenn using a discount rate of four percent (4%), less the 
present value of the reasonable rental value of the Property for the balance of the 
Term remaining after a one-year period following repossession using a discount 
rate of four percent (4%); (v) costs of operating the Property until relet and the 
reasonable costs of performing any obligations of Lessee under this Lease to be 
performed upon temrination or expiration of this Lease (including but not limited 
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other 
sum of money and damages reasonably necessary to compensate Lessor for the 
detriment caused by Lessee's default. 

(ii) To the extent not prohibited by applicable law, to reenter and take 
possession of the Property (or any part thereof) without being deemed guilty in 
any marmer of trespass or becoming liable for any loss or damage resulting 
therefrom, without resort to legal or judicial process, procedure or action. No 
notice from Lessor hereunder or under a forcible entry and detainer statute or 
similar law shall constitute an election by Lessor to tenninate this Lease unless 
such notice specifically so states. If Lessee shall, after default, voluntarily give up 
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the 
Property, or both, such actions shall be deemed to be in compliance with Lessor's 
rights and the acceptance thereofby Lessor or its agents shall not be deemed to 
constitute a termination of the Lease. Lessor reserves the right following any 
reentry andlor reletting to exercise its right to tenninate this Lease by giving 
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Lessee written notice thereof, in which event this Lease will terminate, and Lessor 
may recover liquidated damages as set forth in Subsection (i) above. 

(iii) To bring an action against Lessee for any damages sustained by 
Lessor or any equitable relief available to Lessor. 

(iv) To relet the Property or any part thereof for such tenn or tenus 
(including a tenn which extends beyond the original Lease Term), at such rentals 
and upon such other tenns as Lessor, in its sole discretion, may determine, with 
all proceeds received froin such reletting being applied to the Rental and other 
Monetary Obligations due from Lessee in such order as Lessor may, in it sole 
discretion, detennine, which other Monetary Obligations include, without 
limitation, all commercially reasonable repossession costs, brokerage 
commissions, attorneys' fees and expenses and repair costs. Lessor reserves the 
right following any reentry and/or reletting to exercise its right to tenninate this 
Lease by giving Lessee written notice thereof, in which event this Lease will 
tennin8:te as specified in said notice. 

(v) To recover from Lessee all Costs paid or incurred by Lessor as a 
result of such breach, regardless of whether or not legal proceedings are actually 
commenced. 

(vi) To immediately or at any time thereafter, and with or without 
notice, at Lessor's sole option but without any obligation to do so, correct such 
breach or default and charge Lessee all Costs incurred by Lessor therein. Any 
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be 
deemed to be Additional Rental hereunder and shall be immediately due from 
Lessee to Lessor. Any such acts by Lessor in correcting Lessee's breaches or 
defaults hereunder shall not be deemed to cure said breaches or defaults or 
constitute any waiver of Lessor's right to exercise any or all remedies set forth 
herein. 

(vii) To immediately or at any time thereafter, and with or without 
notice, except as required herein, set off any money of Lessee held by Lessor 
under this Lease. 

(viii) To seek any equitable relief available to Lessor, including, without 
limitation, the right of specific performance. 

All powers and remedies given by this Section to Lessor, subject to applicable 
Law, shall be cumulative and not exclusive of one another or of any other right or remedy 
or of any other powers and remedies available to Lessor under this Lease, by judicial 
proceedings or otherwise, to enforce the performance or observance of the covenants and 
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to 
exercise any right or power accruing upon the occurrence of any Event of Default shall 
impair any other or subsequent Event of Default or impair any rights or remedies 
consequent thereto. Every power and remedy given by this Section or by Law to Lessor 
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may be exercised from time to time, and as often as may be deemed expedient, by Lessor, 
subject at all times to Lessor's right in its sole judgment to discontinue any work 
commenced by Lessor or change any course of action undertaken by Lessor. 

c. Default by Lessor. L~ssor shall be in default under this L~ase if Lessor. 
fails or refuses to perform any obligation of Lessor under the terms of tius Lease, and If 
the failure to perfonn the obligation is not cured within thirty (30) days after notice of the 
default has been given by Lessee to Lessor. If the default cannot reasonably be cured 
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure 
the default within the thirty (30) day period and diligently and in good faith continues to 
cure the default thereafter. 

Lessee, at any time after expiration of the cure period provided above and a 
subsequent written notice to Lessor, may cure the default at Lessor's cost. If Lessee at 
any time, as a result 'of Lessor's default, pays any sum or performs any act that requires 
the payment of any sum, the sum paid by Lessee shall be due immedia~ely from Lessor to 
Lessee at the time the sum is paid, and if paid at a later date shall bear mterest at the rate 
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date 
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this 
Section 15 may be deducted or offset against Lessee's Base Monthly Rental. 

21. Mortgage~ Subordination and Attornment. Lessor's interest in this Lease 
andlor the Property shall not be subordinate to any liens or encumbrances placed upon the 
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed 
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI 
Agreement and any other agreements pursuant to which Persons other than Lessee have the right 
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be 
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee 
shall keep the Property free from any liens for work perfonned, materials furnished or 
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT 
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED 
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR 
ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND 
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID. 

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds 
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such 
interest shall not disturb Lessee's use and enjoyment of Lessee's rights under this Lease so long 
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon 
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the 
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed 
Deeds of Trust; provided, that the tenus and provisions of any such instrument are commercially 
reasonable. The Lessee acknowledges that the tenus and provisions of the Instrument attached 
hereto as Exhibit C are commercially reasonable. 

If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this 
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences 
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such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall 
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after 
such Deed of Trust and in that event such mortgagee, receiver or other sec~red part~ shall have 
the same rights with respect to this Lease as if it had been executed and dehvered pnor to the, 
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver 

or other secured party. 

In the event any purchaser or assignee of any mortgagee or deed of trust holder at a, 
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any asSignee 
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to 
mortgagee or deed of trust holder or such purchaser or assignee, as the cas~ may be (a , 
"Successor Lessortl), and recognize the Successor Lessor as lessor under th1S Lease, and, If the 
Successor Lessor in its sole discretion elects to recognize Lessee's tenancy under this Lease, this 
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and 
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor 
under this Lease which accrue after the date that such Successor Lessor acquires title. The 
foregoing provision shall be self-operative and effective without the execution of any further 
instruments. 

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in 
writing of any breach or default by Lessor of any of its obligations under this Lease and give 
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default 
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee 
shall authorize Lessor to release to Lessee's financial statements delivered to Lessor pursuant to 
this Lease to such Lessor's Lender. 

22. Estoppei Certificate and Other Documents. At any time, and from time to 
time, each party shall, promptly and in no event later than ten (10) days after a request from the 
other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate 
in the fonn supplied by the requesting party, certifying: (A) that this Lease is in full force and 
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease 
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the 
commencement and expiration dates of the Lease Term.; (C) the date to which the Rentals have 
be~n .paid under this Lease and the amount thereof then payable; (D) whether there are then any 
eXlstmg defaults by Lessee or Lessor in the performance of its obligations under this Lease and 
if there ar~ any such defa~l~, specifying the nature and extent thereof; (E) that no notice h~ , 
been received by the certIfying party of any default under this Lease which has not been cured 
exc~pt as to defaults specified in the certificate; (F) the capacity of the person executing such ' 
certificate, and that such person is duly authorized to execute the same on behalf of Lessee' and' 
(G) and any other information reasonably requested by the requesting party. ' , 

Lessor and Lessee further agree to reasonably negotiate execute all reasonable 
documents, including without limitation, estoppel certificates, non-disturbance certificates and 
other documents requested by WGI, any Lessor's Lender or any lender of Lessee in connection 
with a lo~ to ~~ obtained by Lesso: or Lessee, or in connection with a sale, assignment, sublease 
or other dispOSItIon of the Lessor's Interest under this Lease. 
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23. Assignment/Subletting. Lessee's interest in this Lease sh~ll n~t, voluntaril~, 
involuntarily, or by operation of law, be assigned to any thir~ person or ~~t1ty WIthout the pnor 
written consent of Lessor which will not be unreasonably wIthhold conditIoned or delayed. 

In the event of an assignment of Lessee's interest under this Lease to ~ third person or 
entity which has been approved by the Lessor, the original L~ssee shall be reheved ~~m any and 
all further obligations under the terms of this Lease upon dehvery to Lessor o~ an ongtnally 
executed assumption of all of Lessee's obligations under this Lease by the aSSIgnee, and upon 
cure of all then existing defaults of Lessee under the terms of this Lease. 

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other 
agreements pursuant to which experienced and reputable operators are pennitted to occupy 
discreet portions of the convenience store building located on the site for uses that are 
complementary to or extensions of Lessee's gas station and convenience store operations (e.g., 
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract 
units and/or UPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Permitted Encumbrances(such other agreements are referred to herein as 
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior 
written consent of the Lessor, which shall not be unreasonably withheld, conditioned or delayed. 
In no event will any Permitted Subleases, or any other subleases that Lessor consents to relieve 
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee 
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease, 
which notice shall be accompanied by a copy of the foon of the Pennitted Sublease. 

Each Pennitted Sublease, and any other sublease that Lessor may consent to pursuant to 
the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Tenn 
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and 
subtenant shall be subject to and bound by all the tenns and conditions of this Lease (except that 
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall 
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state 
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee's 
successor under the sublease for the balance of the sublease term if this Lease is surrendered by 
Lessee or tenninated by reason of Lessee's default. 

24. Notices. All notices, demands, designations, certificates, requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Lease 
(collectively called "Noticestr

) shall be in writing and given by anyone of the following: 
(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, return 
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via 
cert~fied or registered mail, return receipt requested, or by overnight delivery service, within one 
Busmess Day of the transmission of such facsimile, and shall be deemed to have been delivered 
upon ~i) recei?t, ifhan~ deli~~ed, (ii~ the ne:,t Business Day, if delivered by a reputable express 
ovemIght dehvery servtce, (111) the third Bustness Day following the day of deposit of such 
notice with th~ United States Postal Service, if sent by certified or registered mail, return receipt 
requested, or (tv) transmission, if delivered by facsimile pursuant to the requirements of 
Section 24.D above. Noti,ces shall be provided to the parties and addresses (or electronic mail 
addresses) spe~ified below: 
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If to Lessee: 

With a copy to: 

If to Lessor: 

With a copy to 

Berry-Hinckley Industries 
Attn: Paul A. Morabito 
425 Maestro Drive 
Reno, NY 89511 
Telephone: (775) 689-1222 
Facsimile: (775) 689-1232 

Hodgson Russ LLP 
Attn: Sujata Yalamanchili 
One M&T Plaza, Suite 2000 
Buffalo, NY 14023 
Telephone: (716) 848-1657 
Facsimile: (716) 849 .. 0349 

or to such other address or such other person as either party may from time to time hereafter 
specify to the other party in a notice delivered in the manner provided above. 

25. Holdover. If Lessee remains in possession of the Property after the expiration of 
the tenn hereof, Lessee, at Lessor's option and within Lessor's sole discretion, may be deemed a 
Lessee on a month-to-month basis and shall Continue to pay Rentals and other Monetary 
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be 
automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental 
payable under this Lease. 

26. Intentionally Omitted. 

27. Surrender. At the expiration of the Lease Tenn, Lessee may remove from the 
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such 
removal and sha11leave the Property broom clean and in good and working condition and repair 
inside and out, and comply with all of the requirements of Section 12.0 hereof. Lessor may, in 
its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment, 
personal property and vehicles to which Lessee is entitled but which Lessee does not remove 
from the Property pursuant to this Section within te~ (10) days after notice, provided, however, 
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing 
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous 
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Materials, USTs and related equipment, located in or about the Property that are left therein by 
Lessee or in restoring the Property to the condition required by this Lease. 

28.' Financial Statements; Compliance Certificate. Once per calendar year, and 
within 120 days after the end of Lessee's fiscal year, Lessee shall furnish to Lessor audited 
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain 
such statements in confidence but may disclose any financial statements furnished by Lessee to 
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed 
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's 
consultants and accountants; Lessor shall advise such permitted recipients that the financial 
statements furnished to them are to be held in confidence. In no event shall Lessor knowingly 
disclose Lessee's financial statements to competitors of Lessee. 

29. Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts 
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the 
control of the party obligated to perforril (each, a "Force Majeure Event") shall excuse the 
performance by such party for a period equal to any such prevention, delay or stoppage, 
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and 
other Monetary Obligations to be paid hereunder. 

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate 
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that 
the same person, corporation, finn or other entity may acquire or hold or own, directly or 
indirectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this 
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any 
interest in such fee estate or ownership. No such merger shall occur unless and until all persons, 
corporations, finns and other entities having any interest in (i) this Lease or the leasehold estate 
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof 
sought to be merged shall join in a written instrument effecting such merger and shall duly 
record the same. 

31. Characterization. Lessor and Lessee acknowledge and warrant to each other that 
eac~ has bee~ represented by ~ndependent counsel and has executed this Lease after being fully 
adVIsed by srud counsel as to Its effect and significance. This Lease shall be interpreted and 
construed in a fair and impartial manner without regard to such factors as the party which 
prepared the ins~e~t, the relative bargaining powers of the parties or the domicile of any 
party. ~enever In this Lease any words of obhgation or duty are used, such words or 
expressions shall have the same force and effect as though made in the fonn of a covenant. 

32. Easements. During the Lease Term, Lessor shall not have the right to grant 
easements on, over, under and above the Property without the prior consent of Lessee which 
consent ·will not be unreasonably withheld, conditioned or delayed. ' 

33. Bankruptcy. Intentionally Omitted. 

~4. . Attorneys' Fees. In the e~ent of any judicial or other adversarial proceeding 
concenung thIS Lease, to the extent penrutted by Law, Lessor the prevailing party shall be 
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entitled to recover all of its reasonable attorneys' fees and other Costs in addition to any other 
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be 
entitled to all attorneys' fees and all other Costs incurred in the preparation and service of any 
notice or demand hereunder, whether or not a legal action is subsequently commenced. 

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor 
and Lessee are executing Lessor's standard form memorandum of lease in recordable fonn, 
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease 
Tenn, but omitting Rentals and such other tenus of this Lease as Lessor may not desire to 
disclose to the public. Further, upon Lessor's request, Lessee agrees to execute and 
acknowledge a tennination of lease and/or quit claim deed in recordable fom to be held by 
Lessor until the expiration or sooner termination of the Lease Tenn. 

36. No Broker. Lessor and Lessee represent and warrant to each other that they have 
had no conversation or negotiations with any broker concerning the leasing of the Property. 
Each of Lessor and Lessee agrees to protect, indemnify, save and keep harmless the other, 
against and from all liabilities, claims, losses, Costs, damages and expenses, including attorneys' 
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty 
and representation. 

37. Waiver of Jury Trial and Punitive, Consequential, Special and Indirect 
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right 
either may have to a trial by jury with respect to any and all issues presented in any action, 
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its 
successors with respect to any matter arising out of or in connection with this Lease, the 
relationship of Lessor and Lessee, Lessee's use or occupancy of the Property, andlor any claim 
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of 
any right either may have to a trial by jury has been negotiated and is an essential aspect of their 
bargain. Furthennore, Lessee hereby knowingly, voluntarily and intentionally waives the right it 
may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's 
Lenders, and any of the Affiliates, officers, directors, members, managers or employees of 
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented 
in ~y action~ proc~edin~, claim or counterclaim brought with respect to any matter arising out of 
or m cOIUlection WIth this Lease or any document contemplated herein or related hereto. The 
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect 
damages has been negotiated by the parties hereto and is an essential aspect of their bargain. 

38. Miscellaneous. 

A. Time Is of the Essence. Time is of the essence with respect to each and 
every provision of this Lease. 

B. Waiver and Amendment. No provision of this Lease shall be deemed 
waived or. amended except by a ~tten instrument unambiguously setting forth the 
matter walved or amended and SIgned by the party against which enforcement of such 
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of 
the same or any other matter on any future occasion. No acceptance by Lessor of an 
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amount less than the Rental and other Monetary Obligations stipulated to be due under 
this Lease shall be deemed to be other than a payment on account of the earliest such 
Rental or other Monetary Obligations then due or in arrears nor shall any endors~ent or 
statement on any check or letter accompanying any such payment be deemed a waIver of 
Lessor's right to collect any unpaid amounts or an accord and satisfaction. 

c. Successors Bound. Except as otherwise specifically provided herein, the 
tenus, covenants and conditions contained in this Lease shall bind and inure to the benefit 
of the respective heirs, successors, executors, administrators and assigns of each of the 
parties hereto. 

D. Captions. Captions are used throughout this Lease for convenience of 
reference only and shall not be considered in any manner in the construction or 
interpretation hereof. 

E. Severability. The provisions of this Lease shall be deemed severable. If 
any part of this Lease shall be held unenforceable by any court of competent jurisdiction, 
the remainder shall remain in full force and effect, and such unenforceable provision shall 
be refonned by such court so as to give maximum legal effect to the intention of the 
parties as expressed therein. 

F. Other Documents. Each of the parties agrees to sign such other and 
further documents as may be necessary or appropriate to carry out the intentions 
expressed in this Lease; provided such documents are reasonably acceptable to each 
parties' counsel. 

G. Entire Agreement. This Lease and any other instruments or agreements 
referred to herein, constitute the entire agreement between the parties with respect to the 
subject matter hereof, and there are no other representations, warranties or agreements 
except as herein provided. 

H. Forum Selection,· Jurisdiction; Venue; Choice of Law. For purposes of 
any action or proceeding arising out of this Lease, the parties hereto expressly submit to 
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee 
cons.ents ~a~ it.ma~ be served. with any process or paper by registered mail or by personal 
SetVlce Within or Wlthout the State of Nevada in accordance with applicable law. 
Furthennore, Lessee waives and agrees not to assert in ·any such action, suit or 
proceeding that it is not personally subject to the jurisdiction of such courts, that the 
action, suit or proceeding is brought in an inconvenient forum or that venue of the action 
suit or proceeding is improper. Nothing contained in this Section shaIllimit or restrict ' 
the right of Lessor to commence any proceeding in the federal or state courts located in 
the state where each Property is located to the extent Lessor deems such proceeding 
necessary or advisable to exercise remedies available under this Lease. 

I. Counterparts. This Lease may be executed in one or more counterparts, 
each of which shall be deemed an original. 
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J. Prohibited Persons and Transactions:. Lessee and Lessor (each a 
"Representing Party") represents to its current knowledge to the other that the 
Representing Party is not a person or entity, nor owns property or interests in property, 
which is blocked pursuant to Executive Order 13224 signed on September 24,2001 and 
entitled "Blocking Property and Prohibiting Transactions with Persons Who Commit, 
Threaten to Commit or Support Terrorism" or under any rules and regulations related 
thereto. 

39. Intentionally Omitted. 

40. Amendments to Accommodate Sale to Tenants In Common. At the request of 
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably 
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent 
management of the Property by such t~nants in common or a manager appointed by them), 
provided that such amendments do not materially and negatively impact Lessee's obligations 
hereunder. 

(Remainder of page intentionally left blank; signatures follow) 
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JEFFREY LANGAN'S OFC Fax:9494649261 Jan 3 2nns 17:00 P.02 
JAN .. aS-Q6 II :dSAM . FROM-Intera RB.i (ate Sarvlce T-105 P 002/D05 FM51D 

IN WlWESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date 
first above 'Written. 

LESSOR: 

EDW~~ 
 ~~tJ)~ 

 J1F~wOOLEY 

STATE OF C&6 Lv rt.1~ ) 
I ) 5S 

COUNTY 9F ~J.. (1AtV\.. ) 

My Commissio D Expires: I/pt i 1 2.'~ 1 

·Sample c..can 
. 12121Z00S 

aoClIGO~J9 (tOQUC$ e7714Z,1 

Tax Identification No. 

Joerft" ..... ftft .. 

ECW002040

Exhibit 2-27

A.App.885

A.App.885



JEFFREY LANGAN'S OFC Fax:9494649261 Jan 3 2006 17:00 P.03 
JAN~Oa-aB 11:45AM PRDM-rntero R8~ tals ServIce 

UAJi&~~ 
STATE.OP~ 

OYA... __ ~ 
COUNT:V OF W~B) () 

)ss 

T-105 P'OD4/DD5 F-510 

LESSEE: 

BERRY .. BlNC~EY INDUSTRIES. a Nevada 
corporation . 

By:_---,-4JI-___ --___ _ 

Morabito, its Chief Executive Officer 
Tax·Identification No. 88-0125101' . 

The foregoing instrument was ~clcnowledged before me on \ / 4:/ l> le by Paul 
Morabito, as CbiefExec;utive O.ftlcer of BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation. on bchalfofthe corporatioD. 

~ ~ . . 
NotazyPublic ~

My Commission Bxpires: :2;/', ~ / D , 
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EXHmITA 

DEFINED TERMS 

The following terms shall have the following meanings for all purposes of this Lease: 

"Additional Rentaf' has the meaning set forth in Section 4.C. 

"Adjustment Date" means _. _____ ~, and every anniversary thereafter during the 
Initial Term, and any Extension Term. 

"Affiliate" means any Person which directly or indirectly con?,ols, is .~de~,commo~, 
control with or is controlled by any other Person. For purposes of thIS definItIon, controls, 
"under common. control with", and "controlled by" means the possession, directly or indirectly, 
of the power to direct or cause the direction of the management and policies of such Person, 
whether through the ownership of voting securities or otherwise. 

"Base Annual Rentaf' means $272,000.00. 

"Base Monthly Rentar' means an amount equal to 1/12 of the applicable Base Annual 
Rental. 

"Business Day" means Monday through Friday, except those days on which the United 
States Postal Service does not deliver regular first-class mail. 

"Casualty" means any loss of or damage to any property included within or related to any 
Property or arising from· an adjoining property caused by frre, flood or other casualty. 

"Condemnation" means a Taking and/or a Requisition. 

"Costs" means all reasonable costs and expenses incurred by a Person, including without 
limitation, reasonable attorneys' fees and expenses, court costs, expert witness fees, costs of tests 
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial 
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance 
and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or 
fees, as the circumstances require. 

"Dealer" means any Person that supplies gasoline and/or diesel fuel to Lessee at the 
Property for sale to third parties, or its successor or assigns. 

"Dealer Agreement" means a written agreement or other document granting Lessee the 
right to operate a gas station operation under the flag, brand or trade name of a Dealer. 

uDefault Rate" means 18% per annum or the highest rate permitted by law, whichever is 
less. 
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"Deed of Trust" means any and aU deeds of trust, mortgages or other liens to secure debts 
or other security instruments here and after placed by Lessor on the Property or any part thereof 
(except the Lessee's personal property or trade fixtures), and to any and all renewals~ 
modifications, consolidations, replacements, extensions or substitutions of any such Instruments. 

"Effective Date" has the meaning set forth in Section 3 of this Lease. 

"Environmental Laws" means federal, state and local laws, ordinances, common law 
requirements and regulations and standards, rules, policies ~d other governmen~al requirements, 
administrative rulings and court judgments and decrees havIng the effect o~ law In effect now or 
in the future and including all amendments, that relate to Hazardous. Matenals, Regul~ted 
Substances, USTs, and/or the protection of human health or the envlronment, or relatmg to 
liability for or Co~ts of Remediation or prevention of Releases, and apply to Lessee andlor the 

Property .. 

"EnVironmental Liens" means liens that may be imposed pursuant to Environmental 
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618. 

"Event of Default" has the meaning set forth in Section 20.A. 

"Expiration Date" has the meaning set forth in Section 3. 

"Extension Option" has the meaning set forth in Section 3. 

"Extension Term" has the meaning set forth in Section 3. 

"Force Majeure Event' has the meaning set forth in Section 29. 

"Governmental Authority" means any governmental authority, agency, department, 
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United 
States, any state or any political subdivision thereof (including but not limited to the Nevada 
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada 
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce 
any federal, state and local laws, statutes, ordinances, rules or regulations, including common 
law, or to issue court orders. 

"Hazardous Materials" includes: (a) oil, petroleum products, flammable substances, 
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or 
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons 
on or about the Property, cause the Property to ~e in violation of any local, state or federal law or 
regulation, (including without limitation, any Environmental Law), or are defined as or included 
in the definition of "hazardous substances", "hazardous wastes", "hazardous materials", ''toxic 
substances", "contaminants", "pollutants", or words of similar import under any applicable local, 
state or federal law or under the regulations adopted, orders issued, or publications promulgated 
pursuant thereto, including, but not limited to: (i) the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, et seq.; (ii) the 
Hazardous Materials Transportation Act, as amended, 49 U.S.C. § 1801, et seq.; (iii) the 
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and 
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(iv) regulations adopted and publications promul~ated pursuant to the aforesaid l~ws; ~) 
asbestos in any fonn which is or could beco~e f~able, ~ea ~onna1d~h~de foam Insulation, 
transformers or other equipment which contaIn dlelectnc flUId contru.nlng levels of 
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground stora~e t~s; 
and (d) any other Regulated Substances, chemical, material or substance, exposure to which IS 

prohibited, limited or regulated by any goverrunental authority or which mayor could pose a 
hazard to the health and safety of the occupants of the Property or the owners and/or occupants 
of any adjoining property. 

"Indemnified Parties" means Lessor, any Lessor's Lenders and their members, managers, 
officers directors shareholders, partners, employees, agents, servants, representatives, , , d . 
contractors, subcontractors; affiliates, subsidiaries, participants, successors an asSIgns, 
including, but not limited to, any successors by merger, consolidation or acquisition of all or a 
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable. 

"Initial Term" has the meaning set forth in Section 3. 

"Insolvency Evenf' means (a) Lessee's (i) failure to generally pay its debts as such debts 
become due; (ii) admitting in writing its inability to pay its debts generally; or (iii) making a 
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against 
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking 
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official 
for it or for any substantial part of its property, and in the case of any such proceeding instituted 
against Lessee, either such proceeding shall remain undismissed for a period of one hundred 
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee 
taking any corporate action to authorize any of the actions set forth above in this definition. 

"Law(s) " means any constitution, statute, rule of law, code, ordinance, order, judgment, 
decree, injunction, rule, regulation, policy, requirement or administrative or judicial 
detennination, even ifunforeseen or extraordinary, of every duly constituted Govennnental 
Authority, court or agency, now or hereafter enacted or in effect. 

"Lease Term" shall have the meaning described in Section 3. 

. "~e~al ~equire~ents" means the requirements of all present and future Laws (including 
~lth~ut. hm:tation,. EnvIr~nment~ Laws and Laws relating to accessibility to, usability by, and 
dlscnm~atton .agamst,. dl~a?led Individuals), all judicial and administrative interpretations 
thereof, Includmg any JudICIal order, consent, decree or judgment, and all covenants restrictions 
and conditions now ~~ hereafter of record which may be applicable to Lessee or to the Property, 
or to th~ use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or 
:estoratton of to the Prop.ert?" even if compliance therewith necessitates structural changes or 
Improvements or results m lnterference with the use or enjoyment of the Property. 

"Lessor's Lender" means any lender of Lessor that has a lien on the Property iilcluding 
any lenders named in any Deed of Trust. ' 
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"Losses" means any and all claims, suits, liabilities (including, without limitation, strict 
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value, 
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement an~ 
damages of whatever kind or nature, inclusive of bodily injury and property damage to third 
parties (including, without limitation, attorneys' fees and other Costs of defense). 

"Monetary Obligations" means all Rental and all other sums payab.le or reimbursable by 
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified 
Party. 

"Notices" has the meaning set forth in Section 24. 

"Permitted Amounts" shall mean, with respect to any given level of Hazardous Materials 
or Regulated Substances, that level or quantity of Hazardous Materials or Regulated Substances 
in any fonn or combination of fontis which does not constitute a violation of any Environmental 
Laws and is customarily employed in, or associated with, similar businesses located in the states 
where the Property is located. 

"Permitted Encumbrances" shall mean those covenants, restrictions, reservations, liens, 
conditions, encroachments, easements, survey exceptions, parties in possession and other matters 
of title that affect the Property as of the date of Lessor's acquisition thereof and those items 
which hereafter affect title as permitted under this Lease, including but not limited to those 
identified in the owner's policy of title insurance issued to Lessor by First American Title 
Insurance Company or an agent thereofin conjunction with Lessor's acquisition of the Property. 

"P~rmitted Fac.ility" means a gas station with convenience store (and restaurant and 
postal unit operations within a convenience store), and uses incidental or related thereto 
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming 
devices within the convenience store and offices for Lessee's operations, together with uses that 
are complementary to or extensions of Lessee's gas station and convenience store operations 
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal 
contract writs and/orUPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Pennitted Encumbrances. 

"Permitted Sublease" has the meaning set forth in Section 23. 

. "Person" me~ ~y individual, partnership, corporation, limited liability company, trust, 
unmcorporated orgaruzation, Governmental Authority or any other form of entity. 

"Property" means, that parcel or parcels of real estate located at the address set forth in 
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates 
or easement estates), together with all rights, privileges, and appurtenances associated therewith, 
all buildings, fixtures and other improvements now or hereafter located on such parcels of real 
estate (whether or not affixed to such real estate). 
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"Regulated Substances" means "petroleum" and "petroleum-based substan~esU or any 
similar terms described or defined in any of the Ez:tvironmental Laws and any apphcable federal, 
state, county or local laws applicable to or regulating USTs. 

"Release" means any presence, release, deposit, discharge: emission: leak~ng, spilling, 
seeping, migrating, injecting, pumping, pouring, emptying, escapIng, dumpmg, dlsposlng or 
other movement of Hazardous Materials, Regulated Substances or USTs. 

"Remediation" means any response, remedial, removal, or corrective action, any activity 
to cleanup, detoxify, decontaminate, contain or otherwise remedi~~e any Hazardous Materia1~, 
Regulated Substances or USTs, any actions to prevent, cure or mIttgate any Release, any actton 
to comply with any Environmental Laws or with any permits. issued ~ursuant the~eto, any 
inspection, investigation, study, monitoring, assessment, audIt, samphng and testtng, laboratory 
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or 
USTs. 

"Rentaf'means, collectively, the Base Annual Rental and the Additional Rental. 

"Rent Adjustment' has the meaning set forth in Section 4.B. 

"Successor Lessor" has the meaning set forth in Section 21. 

"Taking" means (a) any taking or damaging of all or a portion of the Property (i) in or by 
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or 
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such 
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de 
facto condemnation that constitutes a compensable taking under applicable law. The Taking 
sha11.be considered to have taken place as of the later of the date actual physical possession is 
taken by the condemnor, or the date on which the right to compensation and damages accrues 
under the law applicable to the Property. 

"Threatened Release" means a substantial likelihood of a Release which requires action 
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments, 
surface or subsurface strata, ambient air or any other environmental medium comprising or 
surrounding any Property which may result from such Release. 

If USTs II means anyone or combination of tanks and associated product piping systems used 
in connection with storage, dispensing and general use of Regulated Substances. 

"WGI" means Winners Gaming, Inc. 

" WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which WGI 
curren~ly operates gaming machines or devices and related equipment (or the technological 
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section 12.F). 
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EXHmITB 

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY 

PROPERTY ADDRESS: 

PROPERTY LEGAL DESCRIPTION: 
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EXHIBITC 

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT 
AND ESTOPPEL CERTIFICATE 

THIS AGREEMENT, made effective as of ________ , 2005, by and 
" having a mailing address of ("Lessor"), and ----------------

----------, having a mailing address of ("Lessee") and 
("Lender"), 

having a mailing address of 
and/or its participants, 

successors or assigns. 

WIT N E SSE T H: 

A. WHEREAS, by Lease Agreement dated , 2005 (hereinafter 
referred to as the "Lease"), Lessor leased and rented to Lessee the real property having a street 
address of , in , Nevada, a legal description of 
which is attached as Exhibit A (the "Property"), which Lease is evidenced by a Memorandum of 
Lease dated , 2005 and filed of record in the records of the County of 
____ , State of Nevada (the "Official Records") in Book , Page as 
Document No. ; and 
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B. WHEREAS Lessor has obtained a loan from Lender secured by, among other 
things, a Deed of Trust, Assignment of Rents and Leases, Security Agreement and Financing 
Statement encumbering, among other things, the Property dated , 2005 and filed 
of record in the Official Records in Book , Page as Document No. 

(the "Deed of Trust"), and as a condition to making such loan, it was 
-agr-ee-d-be-tw-e-en-L-e-ss-o-r and Lender that Lessor would obtain from Lessee certain written 

agreements; and 

C. WHEREAS, Lessee and Lender desire hereby to establish certain rights, 
safeguards, obligations and priorities with respect to their respective interests by means of the 
following agreement. 

NOW THEREFORE, for and in consideration of the Property and of the mutual 
covenants and promises herein contained, and other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, Lessee and Lender agree as follows: 

1. The Lease and the rights of Lessee thereunder are and shall be subject and 
subordinate to the lien of the Deed of Trust and to all of the terms, conditions and provisions 
thereof, to all advances made or to be made thereunder, to the full extent of the principal sum, 
interest thereon and other amounts from time to time secured thereby, and to any renewal, 
substitution, extension, modification or replacement thereof, including any increase in the 
indebtedness secured thereby or any supplements thereto. In the event that Lender or any other 
person (the Lender, any other such person and their successors and assigns being referred to 
herein as the "Purchaser") acquires title to the Property pursuant to the exercise of any remedy 
provided for in the Deed of Trust or by reason of the acceptance of a deed in lieu of foreclosure, 
Lessee covenants and agrees to attorn to and recognize and be bound to Purchaser as its new 
Lessor, and subject to the other tenns, provisions and conditions of this Agreement, the Lease 
shall continue in full force and effect as a direct Lease between Lessee and Purchaser. 

2. So long as the Lease is in full force and effect and Lessee shall not be in default 
beyond any applicable grace period under any provision of the Lease or this Agreement, and no 
event has occurred which has continued to exist for a period of time (after notice, if any, required 
by the Lease) as would entitle Lessor to tenninate the Lease or would cause, without further 
action by Lessor, the tennination of the Lease or would entitle Lessor to dispossess the Lessee 

. thereunder: 

a. the right of possession of Lessee to the Property shall not be tenninated or 
disturbed by any steps or proceedings taken by Lender in the exercise of any of its rights 
under the Deed of Trust; and 

b. the Lease shall not be terminated or affected by said exercise of any 
remedy provided for in the Deed of Trust, and Lender hereby covenants that any sale by 
it of the Property pursuant to the exercise of any rights and remedies under the Deed of 
Trust or otherwise, shall be made subject to the Lease and the rights of Lessee 
thereunder; Lessee shall not be named in any foreclosure action unless necessary, in the 
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reasonable judgment of Lender, to complete such foreclosure action under the laws of the 
state in which the Property is located. 

3. In no event shall Lender or any other Purchaser be: 

a. liable for any act or omission of any prior landlord; 

b. liable for the return of any security deposit which has not been delivered 

to the Purchaser; 

c. subject to any offsets or defenses which the Lessee might have against any 

prior landlord; 

d. bound by any payment of Base Annual Rental, Base Monthly Rental or 
Additional Rental which the Lessee might have paid to any prior landlord for more than 
the current month; 

e. bound by any provisions of the Lease regarding commencement or 
completion of construction of the Property; or 

f. bound by any warranties of construction provided by Lessor under the 
Lease. 

4. Lessee agrees to give prompt written notice to Lender of any default by the Lessor 
under the Lease which would entitle Lessee to cancel the Lease or abate the Rental payable 
thereunder, and agrees that notwithstanding any provision of Lease, no notice of cancellation 
thereof shall be effective unless Lender has received the notice aforesaid and has failed within 30 
days of the date of receipt thereof to cure, or if the default cannot be cured within 30 days, has 
failed to commence and to pursue diligently the cure of the Lessor's default which gave rise to 
such right o·f cancellation or abatemep.t.Lessee further agrees to give such notices to any 
successor-in-interest of Lender, provided that such successor-in-interest shall have·given written 
notice to Lessee of its acquisition of Lender's interest in the Deed of Trust and designated the 
address to which such notices are to be sent. 

5. Lessee acknowledges that, under the tenns of the Deed of Trust, Lessor has 
assigned to Lender the rentals under the Lease as additional security for said loan, and Lessee 
hereby expressly consents to and recognizes such Deed of Trust, and agrees to pay the Rental to 
Lender or its nominee whenever Lender claims or requests the Rental under the tenns of said 
Assignment. 

6. Lessee agrees that it will not, without the prior written consent of Lender, do any 
of the following, and any such purported action without such consent shall be void as against 
Lender: 

a. make a prepayment in excess of one month of Base Monthly Rental 
thereunder; 
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b. subordinate or permit subordination of the Lease to any lien subordinate to 

the Deed of Trust; or 

c. make or enter into any amendment or modification to or termination of the 

Lease. 

7. Lessee agrees to certify in writing to Lender, upon request, whether or not any 
default on the part of the Lessor exists under the Lease and the nature ~f any such, def~ult. 
Lessee states that as of this date, the Lease is in full force and effect, without modification. 
Lessee further states as follows: 

a. Lessee is the tenant under the Lease for the Property. The Base Monthly 
Rental presently is $ per month. 

b. The Lease term commenced or will commence on the Effective Date, as 
defined in the Lease. The tennination date of the Lease term, excluding renewals and 
extensions, is March 31, 2026. Lessee has the right to extend or renew the Lease for four 
(4) consecutive five (5) year periods. 

c. The Lease has not been assigned, modified, supplemented or amended in 
any way by Lessee, except as described on the attached sheet (if any). The Lease 
constitutes the entire agreement between the parties and there are no other agreements 
concerning the Property, and Lessee is not entitled to receive any concession or benefit 
(rental or otherwise) or other similar compensation in connection with renting the 
Property other than as set forth in the Lease. 

d. The Lease is valid and in full force and effect, and, to the best of Lessee's 
knowledge, no party thereto, their successors or assigns is presently in default thereunder. 
Lessee has no defense, set-off or counterclaim against Lessor arising out of the Lease or 
in any way' relating thereto, and no event has occurred and no condition exists, which 
with the giving of notice or the passage of time, or both, will constitute a default under 
the Lease. 

e. No Base Monthly Rental or other sum payable under the Lease has been 
paid more than one month in advance. 

f. No security deposit has been given to Lessor to secure Lessee's 
perfonnance under the Lease. 

8. The foregoing provisions shall be self-operative and effective without the 
execution of any further instruments on the part of either party hereto. However, Lessee agrees 
to execute and deliver to Lender or to any person to whom Lessee herein agrees to attorn such 
other instruments as either shall request in order to effect said provisions in form consistent with 
the terms hereof and reasonably acceptable to Lender, Lessee and such party to whom Lessee has 
agreed to attorn. 
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9. The agreements herein contained shall be binding upon and shall inure to the 
benefit of the parties hereto, their respective successors, successors-in-interest and assigns, and, 
without limiting such, the agreements of Lender shall specifically be binding upon any Purchaser 
of the Property at foreclosure or otherwise. 

10. This agreement may not be modified other than by an agreement in writing signed 
by the parties hereto or their respective successors-in-interest. 

11. This agreement may be signed in counterparts. 

12. If any tenn or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remaining tenns and provisions hereof shall not be affected thereby, but each 
tenn and provision hereof shall be valid and enforceable to the fullest extent permitted by law. 

13. All notices, statements and other communications to be given under the terms of 
this agreement shall be in writing and delivered by hand against written receipt or sent by 
certified or registered mail, return receipt requested, postage prepaid and addressed as provided 
in the first paragraph of this Agreement, or at such other address as from time to time designated 
by the party receiving the notice. 
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IN WITNESS WHEREOF, Lessee and Lender have caused this instrument to be 
executed as of the day and year first above written. 

STATE OF ______ ~) 
) SS. 

COUNTYOF __________ ) 

LESSEE: 

BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation 

By:, ________________________ __ 

Its: ----------------------

The foregoing instrument was acknowledged before me on , 2005, 
by ,fue ____________________________ _ 

of Berry-Hinckley Industries, a Nevada corporation, for and on behalf of the corporation. 
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STATE OF ____ _ 

COUNTYOF ______ __ 

) 
) ss. 
) 

LENDER: 

By: ______________________________ _ 
Its: _________________ _ 

The foregoing instrument was acknowledged before me on _________ -"', 2005, 
by ________________________________ , ilie 

of , a , for and on --------------------------- -----------------------------behalf ofilie ___________ __ 
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STATE OF_----

COUNTYOF ______ __ 

) 
) ss. 
) 

LANDLORD: 

BY- ____________________________ __ 
Its: _______________ _ 

The foregoing instrument was acknowledged before me on , 2005, 
by , ilie 
of , for and on behalf of the limited liability company. 

This instrument was prepared by: 
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, 

(he Network of Preferred Community 

§ria""" I 
Loan No. 101112365 

THREE YEAR ADJUSTABLE TERM NOTE 

January 19, 2007 

$2,200,000.00 

For value received. the undersigned Edward C Wooley and Judith A Wooley, as trusts'as of 
Edward C Wooley & Judith A Wooley Intervlvos Revocable Trust Yaar 2000, a CalifornIa lrust, 
Edward C Wooley, an IndIvIdual, . and Judith A Wooley, an Individual, each with an address of 41 
Peralta Avenua, Los Gatos, California 95030 (collectively, the "Borrower"), Jointly and severally; 
promIse to pay to the order of Pacific Capital Bank, NA, a national banking association, doIng busIness 
as Soutln Valley National Bank wIth an address of c/o Loan Services, PO Box 60654, Santa Barbara, 
California 93160-0654 (together with Its successors and assigns, the ' Bank"), the principal amount of 
Two Million Two Hundred Thousand Dollars and Zero Cents ($2,200,000.00) on or before January 
15, 2017 (the "Maturity Data'). as set forth below, togather with Interest from the date hereof on the 
unpaId principal balance from time to time outstanding unUf paId in fun. The Borrower shan pay 
consecutive monlhly Installments of principal and Interast, as follows:· $15,323.95' on February 15, 2007, 
and the same amount (except the last Installment whIch shaff be the unpaid balance) on the 15th· day cif 
each month thereafter. The aggregate princfpal balance outstanding shallinitlaffy bear Interest thereon at 
a per annum rale equal to 6.75%. The interest rate on the aggragate princIpal balance shall change on 
January 15, 2010 and again on January 15; 2013 (each a "Change Date',) to a fixed rate equal to Three 
Percent (3.00%) above the Treasury Index (as hereinafter defined) on each such Change Date. On each 
Change Date each monthly Installment due and payable untO tha next Change Dale shall be recalculated 
(lncreasec!, or reduced) to reflect the adjusted Interest rste, the outstanding principal balance at such tIme 
and the remaining term of the 300-month amortization perIod, commencIng on the date of thIs Note In 
accordance with the Bank's calculation in the Bank's sale discretion. 

NotWithstanding anythIng to the contrary In this Nota, the Interest rate on this Note Is limited by a 
floor as follows: the minimum Interest rate (I.e. floor) Is 5.25%. 

Treasury Index means the weekly average yield on United States Treasury securIties, adjusted to 
a constant maturity equal to the Applicable Treasury Rate Penod (as hereinafter defined), or, In the event 
the Treasury Index Is no longer available, the base, refarence or other rate then designated by the Bank, 
in Its sole discretion, for general commercial loan reference purposes, It being understood that such rate 
Is a reference rate, not necessarily the established from Ume to time, which serves as the basis 
upon whIch effeotlve Interest rates are calculated for loans makfng reference thereto. The Applicable 
Treasury Rata Period Is 3 years. 

Principal and Interest shall be payable at the Bank's main office or at such 0 er place as the 
Bank may designate In writing In Immediately avaffable funds In lawful money of Unltad States of 
AmerIca wfthout set-off. deduction or counterclaim. Interest shall be calculat the basis of actual 
number of days elapsed In a 360-day year. 

M the opUon of the Bank, this Note shaff become Immedtataly due and payabla without noUce or 
demand upon the occurrence at any time of any of the following events of default (each, an 'Event of 
Default"): (1) default of any liability, obligation or undertakIng of the Borrower or any guarantor hereof to 
the Bank, hereunder or otherwise, Including, without limltatfon, failure to pay In tuff and when due any 
insteffment of prIncIpal or interest or default of the Borrower or any guarentor hereof under any other loan 
document delivered by the Borrower or any guarantor, or In connection with the loan evIdenced by thIs 
Note or any other agreement by the Borrower or any guaranlor with the conUnulng for 10 days with 
respect to the payment of money or continuing for 30 days with respect to any other default; (2). failure of 
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the Borrower or any guarantor hereof to maintain aggregate collateral seourity value satisfactory to the 
Bank contlnulng for 30 days; (3) default of any material lIabfUty. obligation or undertaking of the Borrower 
or any guarantor hereof to any other party continuing for 30 days; (4) If any statement. representatfon or 
warranty heretofore. now or hereafter made by the Borrower or any guarantor hereof In connection with 
the loan evfdenced by this Note or rn any supporting financial statement of the Borrower or any guarantor 
hereof shall boa detennfned by the Bank to have been false In any material respect when made; (6) ff the 
Borrower or any guarantor hereof Is a corporatlonr trust. partnership or limited DabJlity company, the 
liquidation. termination or dissolution of any such organization, or the merger or consolidation of such 
organization Into another entity, or Hs ceasIng to carry on actively Hs present business or the appofntment 
of a receiver for Its property; (6) the death of the Borrower or any guarantor hereof and, If the Borrower or 
any guarantor hereof Is a partnership or limited nabUlty company, the death of any partner or member; (7) 
the tnstitutlon by or against the Borrower or any guarantor hereof of any proceedings under the 
Bankruptcy Code 11 USC §101 et seq. or any other law In which the Borrower or any guarantor hereof Is 
alleged to be Insolvent or unabfe to pay its debts as they,mature, or the making by the Borrower or any 
guarantor hereof of an assignment for the benefit of creditors or the grantfng by the Borrower or any 
guarantor hereof of a trust mortgage for the benefit of credItors: (8) the service upon the Bank of a writ In 
which the Bank rs named as trustee of the Borrower or any guarantor hereof; (9) a Judgement or 
judgements for the payment of money shall be rendered agaInst the BorroWer or any guarantor hereof, 
and any such judgement shall remain unsatfsfled and In effect for any period of thirty (SO) consecutfve 
days without a stay of executlon: (10) any levy, Den QncludIng mechanics Uen). seizure, attachment, 
executlon or similar process shall be Issued or levied on any of the property of the Borrower or any 
guarantor hereof; (11) the termination or revocation of any guaranty hereof; or (12) the occurrence of 
SfJeh a change In the condition or affairs (financial or otherwise) of the Borrower or any guarantor hereof, 
or the occurrence of ,",yother event or cIrcumstance. such that the In its sole discretion, deems 
that It Is Insecure or that the prospects for timely or fun payment or performance of any obllgatlonoofthe 
Borrower or any guarantor hereof to the Bank has been or may be Impaired. 

Any payments recelved by the Bank on account of this Note shall. at the Bank's option, be 
appl1ed first, to aoorued and unpaid Interest; second, to the unpaid prfnclpal balance hereof;· third to any 
costs, expehses or charges then owed to the Bank by the Borrower; and the balance to escrows. If any. 
NotwithstandIng Ihe foregoIng, any payments after the occurrence and durlng the contInuance of 
an Event of Default shall be applJed In such manner as the Bank may determIne. The Borrower hereby 
authorizes the Bank to charge any deposit account which the Borrower may malntafn with the Bank for 
'any payment required hereunder without prior notice to the Borrower. 

If pursuant to the terms of thfs Note, the Borrower Is at any time obligated to pay interest on the 
prlncfpal balance at a rata In excess of the maximum Interest rate permitted by applicable law for the loan 
evidenced by this Note, the appllcabJe interest rate shall be Immediately reduced to such max(mum rate 
qnd aU previous payments In excess of the maxJmum rate shall be deemed to have been payments in 
reduction of principal and not on account of the Interest due hereunder. More specifically, If from any 
cIrcumstances whatsoever, fulfiUment of any provision of this Note or any other loan document excuted and 
deUvered In connection with this Note. at the time performance of such provfslon becomes due, would 
exceed the Jlmlt on Interest then permitted by any appHcable usury statUte or any other applicable law, the 
BanI< may, at Its optlon (a) reduce the obRgatfons to be fulfilled to such limit on Interest. or (b) apply the 
amount In excess of such limit on Interest to the reducUon of the outstancDng prlnctpal balance of the 
obffgations, and not to the payment' of Interest. wIth the same force and effect as though Borrower had 
specfflcally desfgnated such sums to be so' applied to principal and Bank had agreed to accept such extra 
payments(s) as a premfum-free so that fn no event shall any exaction be possible under this 
Note or any other loan document that Is In excess of the applicable limit on tnteresL It fs the Intention of 
Borrower and Bank that the total liability for payments In the nature of Interest shall not exceed the limits 
Imposed by any applicable state or federal Interest cats laws. The provisions of this paragraph shall control 
every other provisIon of thls Note, and any provisIon of any other loan document In conflIct with thfs 
paragraph. 

The Borrower represents to the Bank that the proceeds of this Note will not be used for 
personal, family or household purposes or for the purpose of purchasIng or carrying margin stock 
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or margin securities wlth'n the meaning of Regulations U and X of the Board of Governors of the 
Federal Reserve System, 12 C.F.R. Parts 221 and 224. 

The Borrower and each guarantor hereof grant to the Bank a 'continuing lien on and security Interest 
in any and all deposits or other sums at any tlme credited by or due from the Bank (or any of ffs banking or 
landing affiJfates, or any bank acting as a particIpant under any loan arrangement between the Bank and the 
Borrower. or any 1hlrd party actfng on the Bank's behalf (coUectfvely, the "Bank Affiliates") to the BoJTCWer 
and each guarantor hereof and any cash, securltfes, Instruments or other property of the Borrower and each 
guarantor hereof In the possession of the Bank or any Bank AflUfate. whether for safekeeping or otherwIse, 
or In transit to or from the Bank or any Bank AffilIate (regardless of the reason the Bank or Bank Affiliate had 
receIved the same or whether the Bank or Bank AffiUafe has condittonaUy released the same) as security for 
the fun and punctual payment and perfonnance of an of the HablllUes and obUgatlons of the Borrower and 
any guarantor hereof to the Bank or any Bank Affiliate and such deposits and other sums may be applied or 
set off agafnst such UablJlUes and obHgatJons of the Borrower or any guarantor hereof to the Bank or any 
Bank AfflJIate at any tfme, whether or not such are then due. whether or not demand has been made and 
whether or not other colfateralls then available to the Bank or any Bank Afli1late. 

No delay or omissIon on the part of the Bank in exercising any rIght hereunder shan operate as a 
waiver of such right or of any other right of the Bank, nor shan any deray, omission or waiver on anyone 
occasion be deemed a bar to or waiver of the same or any other right on any future occasion. The 
Borrower and every guarantor of this Note, regardless of the time, order or place of sfgnfng, waives 
presenbnent, demand, protest. notice of Intent to accelerate. notice of acceleration and all other notices of 
every kind In oonnection wHh the delivery, acceptance, performance or enforcement of this Note and 
assents to any extension or postponement of the tfme of payment or any other Indulgence, to any 
substltutlon. exchange or rerease of collateral, and to the addition or release of any other party or person 
primarily or secondarily lIable and warves an recourse to suretyship and guarantor defenses generally, 
'neludlng any defense based on Impairment of collateral. 

The Borrower 'and eath guarantor of thIs Note shafllndemnlfy, defend and hold the Bank and the 
Bank Affiliates and their directors. officers, employees, agents and attorneys harmless against any claIm 
brought or threatened against the Bank by the Borrower, by any guarantor, or by any other person (as 
well as from attomeys' reasonable fees arid expenses In 'connection therewith) on aooount of the Bank's 
relationship with'the Borrower or any guarantor hereof (each of which may be defended. compromised. 
settled or pursued by the Bank with counsel of the Bank's selection, but at the expense of the Borrower 
and any guarantor), except for any claim arising out of the gross negl1gence or wnlful misconduct of the 
Sank. 

The Borrower and each guarantor of this Note agree to pay, upon demand, costs of c;oJlectfon of 
aU amounts under thIs Note InclUdIng. without IImHation. principal and Interest. or In connection with the 
enforcement of, or reaUzaUon on, any security for thIs Note, including, without limitatIon, to the extent 
pennltted by appBcable Jaw, reasonable attorneys' fees and expenses. Upon the occurrence and during 
the continuance of an Event of DefauJt, Interest shall accrue at a rate per annum. equal to the aggregate 
of 3.0% plus the rats provided for hereIn. If any payment due this Note Is unpaid for 15 days or 
more, the Borrower shall pay, In addltlon to any other sums due under this Note (and without Dmltfng the 
Bank's other remedies on account thereof), a fate charge equal to the greater of $10.00 or 10.0% of such 
unpaid amount 

thIs Note shall be bIndIng upon the Borrower and each guarantor hereof and upon their 
respective heIrs, successors, assigns and legal representatlves, and shall Inure to the benefit of the Bank 
and its successors, endorsees and assigns. 

The Borrower and each guarantor, If any, hereby waive presentment. demand, protest. notice of 
dishonor, notice of protest and all other notices and demands of every klnd, and, all suretyship defenses 
of any kind, In each case that would otherwIse be avaDable In connectJon with this Note includIng. without 
nmltatfon. any right (whether now or hereafter existing) to require the holder hereof to first proceed 
agaInst the Borrower, or any guarantor. for any security. 

Exhibit 3-3

A.App.905

A.App.905



Ex uted as of January 19, 2007. 

Borrower. 

Borrower: 

Borrower. 
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UPON RECORDATION RETURN TO: 

Pacific Capital Bank, NA 

c/o Loan Services, PO Box 60654 

Santa Barbara, California 93160-0654 

MAIL TAX STATEMENTS TO: 

The Edward C Wooley and Judith A Wooley Intervivos Revocable Trust Year 2000 

41 Peralta Avenue 

Los Gatos, California 95030 

DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT 

This DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT (this "Deed of Trust") 

entered into as of January 19, 2007, among Edward C Wooley and Judith A Wooley, Trustees of The 

Edward C Wooley and Judith A Wooley Intervivos Revocable Trust Year 2000, a California trust, 

with an address of 41 Peralta Avenue, Los Gatos, California 95030 (the "Trustor"), PCB Service 

Corporation, with an address of c/o Loan Services, PO Box 60654, Santa Barbara, CA 93160 (the 

"Trustee") for the use and benefit of Pacific Capital Bank, NA, a national banking association, doing 

business as South Valley National Bank, with an address of c/o Loan Services, PO Box 60654, Santa 

Barbara, California 93160-0654 (the "Beneficiary"), and the Beneficiary. 

The real property which is the subject matter of this Deed of Trust has the following address(es): 

1820 Highway 50 East, Carson City, Nevada 89704 (the "Address(es)"). 

This document serves as a fixture filing under Nevada Revised Statutes Section 1 04.9502. 

1. DEED OF TRUST, OBLIGATIONS AND FUTURE ADVANCES 

1.1 Deed of Trust. For valuable consideration paid and for other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Trustor hereby irrevocably and 
unconditionally mortgages, grants, bargains, transfers, sells, conveys, sets over and assigns to the 
Trustee and its successors and assigns, IN TRUST, for the benefit and security of the Beneficiary forever, 
WITH POWER OF SALE AND RIGHT OF ENTRY AND POSSESSION, all of Trustor's right, t;tle and 
interest in and to the "Property" described below, to secure the prompt payment and performance of the 
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Obligations (as hereinafter defined), including without limitation, all amounts due and owing to the 
Beneficiary and all obligations respecting that certain Three Year Adjustable Term Note, dated 
January 19, 2007, by Edward C Wooley & Judith A Wooley Intervivos Revocable Trust Year 2000, 
Edward C Wooley and Judith A Wooley in favor of the Beneficiary in the original principal amount of 
$2,200,000.00 (the "Note"; and collectively, along with all other agreements, documents, certificates and 
instruments delivered in connection therewith, the "Loan Documents"), and any substitutions, 
modifications, extensions or amendments to any of the Loan Documents. 

This Deed of Trust shall secure the principal amount of Obligations of up to $2,200,000.00. The 
maximum amount of principal secured hereby may be increased or decreased by amendment to this 
Deed of Trust. This Deed of Trust shall nevertheless secure payment and performance of all Obligations 
including, without limitation, any other liabilities and future advances, direct or indirect, absolute or 
contingent, now existing or hereafter arising from the Trustor to the Beneficiary. Future advances 
hereunder are governed by Nevada Revised Statutes Sections 106.300 to 106.400, inclusive. 

1.2 Security Interest in Property. As continuing security for the Obligations the Trustor hereby 
pledges, assigns and grants to the Beneficiary, and its successors and assigns, a security interest in any 
of the Property (as hereinafter defined) constituting personal property or fixtures. This Deed of Trust is 
and shall be deemed to be a security agreement, fixture filing and financing statement pursuant to the 
terms of the Uniform Commercial Code of Nevada (the "Uniform Commercial Code") as to any and all 
personal property and fixtures and as to all such property the Beneficiary shall have the rights and 
remedies of a secured party under the Uniform Commercial Code in addition to its rights hereunder. This 
Deed of Trust constitutes a financing statement filed as a fixture filing under Section 104.9502(c) of the 
Uniform Commercial Code covering any Property which now is or later may become a fixture. 

1.3 Collateral Assignment of Leases and Rents. The Trustor hereby irrevocably and unconditionally 
assigns to the Beneficiary, and its successors and assigns, as collateral security for the Obligations all of 
the Trustor's rights and benefits under any and all Leases (as hereinafter defined) and any and all rents 
and other amounts now or hereafter owing with respect to the Leases or the use or occupancy of the 
Property. This collateral assignment shall be absolute and effective immediately, but the Trustor shall 
have a license, revocable by the Beneficiary, to continue to collect rents owing under the Leases until an 
Event of Default (as hereinafter defined) occurs and the Beneficiary exercises its rights and remedies to 
collect such rents as set forth herein. 

1.4 Conditions to Grant. To have and to hold the above granted Property unto and to the use and 
benefit of the Trustee, IN TRUST, for the benefit and security of the Beneficiary, and to the Beneficiary, 
as the case may be, and their successors and assigns, forever; provided, however, the conveyances, 
grants and assignments contained in this Deed of Trust are upon the express condition that, if Trustor 
shall pay and perform the Obligations in full, including, without limitation, all prinCipal, interest and 
premium thereon and other charges, if applicable, in accordance with the terms and conditions in the 
Loan Documents and this Deed of Trust, shall pay and perform all other Obligations as set forth in this 
Deed of Trust and shall abide by and comply with each and every covenant and condition set forth herein 
and in the Loan Documents, the conveyances, grants and assignments contained in this Deed of Trust 
shall cease, terminate and be void. 

1.5 Property. The term "Property," as used in this Deed of Trust, shall mean that certain parcel of 
land and the fixtures, structures and improvements and all personal property constituting fixtures, as that 
term is defined in the Uniform Commercial Code, now or hereafter thereon located at the Address(es), as 
more particularly described in Exhibit A attached hereto, together with: (i) all rights now or hereafter 
existing, belonging, pertaining or appurtenant thereto; (ii) the following categories of assets as defined in 
the Uniform Commercial Code: goods (including inventory, equipment and any accessions thereto), 
instruments (including promiSSOry notes), documents, accounts (including �h�e�a�l�t�h�~�c�a�r�e�~�i�n�s�u�r�a�n�c�e� 
receivables), chattel paper (whether tangible or electronic), deposit accounts, �l�e�t�t�e�r�~�o�f�-�c�r�e�d�i�t� rights 
(whether or not the letter of credit is evidenced by a writing), commercial tort claims, securities and all 
other investment property, general intangibles (including payment intangibles- and software), supporting 
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obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are 
located on or used in connection with, or that arise in whole or in part out of the Trustor's use of or 
business conducted on or respecting, the Property and any substitutions, replacements, accessions and 
proceeds of any of the foregoing; (iii) all judgements, awards of damages and settlements hereafter made 
as a result or in lieu of any Taking, as hereinafter defined; (iv) all of the rights and benefits of the Trustor 
under any present or future leases and agreements relating to the Property, including, without limitation, 
rents, issues and profits, or the use or occupancy thereof together with any extensions and renewals 
thereof, specifically excluding all duties or obligations of the Trustor of any kind arising thereunder (the 
"Leases"); and (v) all contracts, permits and licenses respecting the use, operation or maintenance of the 
Property. 

1.6 Obligations. The term "Obligation(s)," as used in this Deed of Trust, shall mean without limitation 
all loans, advances, indebtedness, notes, liabilities, rate swap transactions, basis swaps, forward rate 
transactions, commodity swaps, commodity options, equity or equity index swaps, equity or equity index 
options, bond options, interest rate options, foreign exchange transactions, cap transactions, floor 
transactions, collar transactions, forward transactions, currency swap transactions, cross-currency rate 
swap transactions, currency options and amounts, liquidated or unliquidated, now or hereafter owing by 
the Trustor to the Beneficiary at any time, of each and every kind, nature and description, whether arising 
under this Deed of Trust or otherwise, and whether secured or unsecured, direct or indirect (that is, 
whether the same are due directly by the Trustor to the Beneficiary; or are due indirectly by the Trustor to 
the Beneficiary as endorser, guarantor or other surety, or as obligor of obligations due third persons 
which have been endorsed or assigned to the Beneficiary, or otherwise), absolute or contingent, due or to 
become due, now existing or hereafter contracted, including, without limitation, payment of all amounts 
outstanding when due pursuant to the terms of any of the Loan Documents. Said term shall also include 
all interest and other charges chargeable to the Trustor or due from the Trustor to the Beneficiary from 
time to time and all advances, costs and expenses referred to in this Deed of Trust, including without 
limitation the costs and expenses (including reasonable attorney's fees) of enforcement of the 
Beneficiary's rights hereunder or pursuant to any document or instrument executed in connection 
herewith. 

1.7 Cross-Collateral and Future Advances. It is the express intention of the Trustor that this Deed of 
Trust secure payment and performance of all of the Obligations, whether now existing or hereinafter 
incurred by reason of future advances by the Beneficiary or otherwise, and regardless of whether such 
Obligations are or were contemplated by the parties at the time of the granting of this Deed of Trust. 
Notice of the continuing grant of this Deed of Trust shall not be required to be stated on the face of any 
document evidencing any of the Obligations, nor shall such documents be required to otherwise specify 
that they are secured hereby. 

2. REPRESENTATIONS, WARRANTIES, COVENANTS 

2.1 Representations and Warranties. The Trustor represents and warrants that: 

(a) This Deed of Trust has been duly executed and delivered by the Trustor and is the legal, valid 
and binding obligation of the Trustor enforceable in accordance with its terms, except as 
limited by bankruptcy, insolvency, reorganization, moratorium or other laws affecting the 
enforcement of creditors' rights generally; 

(b) The Trustor is the sole legal owner of the Property, holding good and marketable fee simple 
title to the Property, subject to no liens, encumbrances, leases, security interests or rights of 
others, other than as set forth in any title insurance policy, title report, or final title opinion 
issued in favor of, and accepted by, the Bank in connection with this Deed of. Trust (the 
"Permitted Encumbrances"); 

(c) The Trustor is the sole legal owner of the entire lessor's interest in Leases, if any, with full 
power and authority to encumber the Property in the manner set forth herein, and the Trustor 
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has not executed any other assignment of Leases or any of the rights or rents arising 
thereunder; 

(d) As of the date hereof, there are no Hazardous Substances (as hereinafter defined) in, on or 
under the Property, except as disclosed in writing to and acknowledged by the Beneficiary; 
and 

(e) Each Obligation is a commercial obligation and does not represent a loan used for personal, 
family or household purposes and is not a consumer transaction. 

2.2 Recording: Further Assurances. The Trustor covenants that it shall, at its sole cost and expense 
and upon the request of the Beneficiary, cause this Deed of Trust, and each amendment, modification or 
supplement hereto, to be recorded and filed in such manner and in such places, and shall at all times 
comply with all such statutes and regulations as may be required by law in order to establish, preserve 
and protect the interest of the Beneficiary in the Property and the rights of the Beneficiary under this Deed 
of Trust. Trustor will from time to time execute and deliver to the Beneficiary such documents, and take 
or cause to be taken, all such other further action, as the Beneficiary may request in order to effect and 
confirm or vest more securely in the Beneficiary all rights contemplated by this Deed of Trust (including, 
without limitation, to correct clerical errors) or to vest more fully in, or assure to the Beneficiary the 
security interest in, the Property or to comply with applicable statute or law. To the extent permitted by 
applicable law, Trustor authorizes the Beneficiary to file financing statements, continuation statements or 
amendments without Trustor's signature appearing thereon, and any such financing statements, 
continuation statements or amendments may be signed or authenticated by the Beneficiary on behalf of 
Trustor, if necessary, and may be filed at any time in any jurisdiction. The Beneficiary may at any time 
and from time to time file financing statements, continuation statements and amendments thereto that 
describe the Property as "all assets of Trustor" or words of similar effect and which contain any other 
information required by Article 9 of the Uniform Commercial Code for the sufficiency or filing office 
acceptance of any financing statement, continuation statement or amendment, including whether Trustor 
is an organization, the type of organization and any organization identification number issued to Trustor; 
Trustor also authorizes the Beneficiary to file financing statements describing any agricultural liens or 
other statutory liens held by the Beneficiary. Trustor agrees to furnish any such information to the 
Beneficiary promptly upon request. In addition, Trustor shall at any time and from time to time, take such 
steps as the Beneficiary may reasonably request for the Beneficiary (i) to obtain an acknowledgement, in 
form and substance satisfactory to the Beneficiary, of any bailee having possession of any of the Property 
that the bailee holds such Property for the Beneficiary, (ii) to obtain "control" of any investment property, 
deposit accounts, leUer-of-credit rights or electronic chattel paper (as such terms are defined in Article 9 
of the Uniform Commercial Code relating to what constitutes "control" for such items of Property), with 
any agreements establishing control to be in form and substance satisfactory to the Beneficiary, and (iii) 
otherwise to insure the continued perfection and priority of the Beneficiary's security interest in any of the 
Property and the preservation of its rights therein. Trustor hereby constitutes the Beneficiary its attorney­
in-fact to execute and file all filings required or so requested for the foregoing purposes, all acts of such 
attorney being hereby ratified and confirmed; and such power, being coupled with an interest, shall be 
irrevocable until this Deed of Trust terminates in accordance with its terms, all Obligations are paid in full 
and the Property is released. 

2.3 Restrictions on the Trustor. The Trustor covenants that it will not, nor will it permit any other 
person to, directly or indirectly, without the prior written approval of the Beneficiary in each instance: 

(a) Sell, convey, assign, transfer, mortgage, pledge, hypothecate, lease or dispose of all or any 
part of any legal or beneficial interest in the Trustor or the Property or any part thereof or 
permit any of the foregoing, except as expressly permitted by the terms of this Deed of Trust; 

(b) Permit the use, generation, treatment, storage, release or disposition of any oil or other 
material or substance constituting hazardous waste or hazardous materials or substances 
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or 
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(c) 

2.4 

(a) 

(b) 

(c) 

Permit to be created or suffer to exist any mortgage, lien, security interest, attachment or other 
encumbrance or charge on the Property or any part thereof or interest therein (except for the 
Permitted Encumbrances), including, without limitation, (i) any lien arising under any Federal, 
state or local statute, rule, regulation or law pertaining to the release or cleanup of Hazardous 
Substances and (ii) any mechanics' or materialmen's lien. The Trustor further agrees to give 
the Beneficiary prompt written notice of the imposition, or notice, of any lien referred to in this 
Section and to take any action necessary to secure the prompt discharge or release of the 
same. The Trustor agrees to defend its title to the Property and the Beneficiary's interest 
therein against the claims of all persons and, unless the Beneficiary requests otherwise, to 
appear in and diligently contest, at the Trustor's sole cost and expense, any action or 
proceeding that purports to affect the Trustor's title to the Property or the priority or validity of 
this Deed of Trust or the Beneficiary's interest hereunder. 

Operation of Property. The Trustor covenants and agrees as follows: 

The Trustor will not permit the Property to be used for any unlawful or improper purpose, will 
at all times comply with all Federal, state and local laws, ordinances and regulations, and the 
provisions of any Lease, easement or other agreement affecting all or any part of the Property, 
and will obtain and maintain all governmental or other approvals relating to the Trustor, the 
Property or the use thereof, including without limitation, any applicable zoning or building 
codes or regulations and any laws or regulations relating to the handling, storage, release or 
cleanup of Hazardous Substances, and will give prompt written notice to the Beneficiary of (i) 
any violation of any such law, ordinance or regulation by the Trustor or relating to the 
Property, (ii) receipt of notice from any Federal, state or local authority alleging any such 
violation and (iii) the presence or release on the Property of any Hazardous Substances; 

The Trustor will at all times keep the Property insured for such losses or damage, in such 
amounts and by such companies as may be required by law and which the Beneficiary may 
require, provided that, in any case, the Trustor shall maintain: (i) physical hazard insurance on 
an "all risks" basis in an amount not less than 100% of the full replacement cost of the 
Property; (ii) flood insurance if and as required by applicable Federal law and as otherwise 
required by the Beneficiary; (iii) comprehensive commercial general liability insurance; (iv) rent 
loss and business interruption insurance; and (v) such other insurance as the Beneficiary may 
require from time to time, including builder's risk insurance in the case of construction loans. 
All policies regarding such insurance shall be issued by companies licensed to do business in 
the state where the policy is issued and also in the state where the Property is located, be 
otherwise acceptable to the Beneficiary, provide deductible amounts acceptable to the 
Beneficiary, name the Beneficiary as mortgagee, loss payee and additional insured, and 
provide that no cancellation or material modification of such policies shall occur without at 
least Thirty (30) days prior written notice to the Beneficiary. Such policies shall include (i) a 
mortgage endorsement determined by the Beneficiary in good faith to be equivalent to the 
"standard" mortgage endorsement so that the insurance, as to the interest of the Beneficiary, 
shall not be invalidated by any act or neglect of the Trustor or the owner of the Property, any 
foreclosure or other proceedings or notice of sale relating to the Property, any change in the 
title to or ownership of the Property, or the occupation or use of the Property for purposes 
more hazardous than are permitted at the date of inception of such insurance policies; (ii) a 
replacement cost endorsement; (iii) an agreed amount endorsement; (iv) a contingent liability 
from operation endorsement; and (v) such other endorsements as the Beneficiary may 
request. The Trustor will furnish to the Beneficiary upon request such original policies, 
certificates of insurance or other evidence of the foregoing as are acceptable to the 
Beneficiary. The terms of all insurance policies shall be such that no coinsurance provisions 
apply, or if a policy does contain a coinsurance provision, the Trustor shall insure the Property 
in an amount sufficient to prevent the application of the coinsurance provisions; 

Trustor will not enter into or modify the Leases in any material respect without the prior written 
consent of the Beneficiary, execute any assignment of the Leases except in favor of the 
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Beneficiary, or accept any rentals under any Lease for more than one month in advance and 
will at all times perform and fulfill every term and condition of the Leases; 

(d) Trustor will at all times (i) maintain complete and accurate records and books regarding the 
Property in accordance with generally accepted accounting principles and (ii) permit the 
Beneficiary and the Beneficiary's agents, employees and representatives, at such reasonable 
times as the Beneficiary may request, to enter and inspect the Property and such books and 
records; and 

(e) Trustor will at all times keep the Property in good and first-rate repair and condition (damage 
from casualty not excepted) and will not commit or permit any strip, waste, impairment, 
deterioration or alteration of the Property or any part thereof. 

2.5 Nevada Covenants. Where not otherwise inconsistent with the other provisions of this Deed of 
Trust, Covenants Nos. 1; 2 (full replacement value); 3; 4 (highest rate permitted under the Note); 5; 6; 7 
(a reasonable percentage); 8; and 9 of Nevada Revised Statutes Section 107.030, are hereby adopted 
and made a part of this Deed of Trust. 

2.6 Payments. The Trustor covenants to pay when due: all Federal, state, municipal, real property 
and other taxes, betterment and improvement assessments and other governmental levies, water rates, 
sewer charges, insurance premiums and other charges on the Property, this Deed of Trust or any 
Obligation secured hereby that could, if unpaid, result in a lien on the Property or on any interest therein. 
If and when requested by the Beneficiary, the Trustor shall deposit from time to time with the Beneficiary 
sums determined by the Beneficiary to be sufficient to pay when due the amounts referred to in this 
Section. The Trustor shall have the right to contest any notice, lien, encumbrance, claim, tax, charge, 
betterment assessment or premium filed or asserted against or relating to the Property; provided that it 
contests the same diligently and in good faith and by proper proceedings and, at the Beneficiary's 
request, provides the Beneficiary with adequate cash security, in the Beneficiary's reasonable judgement, 
against the enforcement thereof. The Trustor shall furnish to the Beneficiary the receipted real estate tax 
bills or other evidence of payment of real estate taxes for the Property within thirty (30) days prior to the 
date from which interest or penalty would accrue for nonpayment thereof. The Trustor shall also furnish 
to the Beneficiary evidence of all other payments referred to above within fifteen (15) days after written 
request therefor by the Beneficiary. If Trustor shall fail to pay such sums, the Beneficiary may, but shall 
not be obligated to, advance such sums. Any sums so advanced by the Beneficiary shall be added to the 
Obligations, shall bear interest at the highest rate specified in any note evidencing the Obligations, and 
shall be secured by the lien of this Deed of Trust. 

2.7 Notices; Notice of Default. The Trustor will deliver to the Beneficiary, promptly upon receipt of the 
same, copies of all notices or other documents it receives that affect the Property or its use, or claim that 
the Trustor is in default in the performance or observance of any of the terms hereof or that the Trustor or 
any tenant is in default of any terms of the Leases. The Trustor further agrees to deliver to the 
Beneficiary written notice promptly upon the occurrence of any Event of Default hereunder or event that 
with the giving of notice or lapse of time, or both, would constitute an Event of Default hereunder. 

2.8 Takings. In case of any condemnation or expropriation for public use of, or any damage by 
reason of the action of any public or governmental entity or authority to, all or any part of the Property (a 
"Taking"), or the commencement of any proceedings or negotiations that might result in a Taking, the 
Trustor shall promptly give written notice to the Beneficiary, describing the nature and extent thereof. The 
Beneficiary may, at its option, appear in any proceeding for a Taking or any negotiations relating to a 
Taking and the Trustor shall promptly give to the Beneficiary copies of all notices, pleadings, 
determinations and other papers relating thereto. The Trustor shall in good faith and with due diligence 
and by proper proceedings file and prosecute its claims for any award or payment on account of any 
Taking. The Trustor shall not settle any such claim without the Beneficiary's prior written consent. The 
Trustor shall hold any amounts received with respect to such awards or claims, by settlement, judicial 
decree or otherwise, in trust for the Beneficiary and promptly pay the same to the Beneficiary. The 
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Trustor authorizes any award or settlement due in connection with a Taking to be paid directly to the 
Beneficiary in amounts not exceeding the Obligations. The Beneficiary may apply such amounts to the 
Obligations in such order as the Beneficiary may determine. 

2.9 Insurance Proceeds. The proceeds of any insurance resulting from any loss with respect to the 
Property shall be paid to the Beneficiary and, at the option of the Beneficiary, be applied to the 
Obligations in such order as the Beneficiary may determine; provided, however, that if the Beneficiary 
shall require repair of the Property, the Beneficiary may release all or any portion of such proceeds to the 
Trustor for such purpose. Any insurance proceeds paid to the Trustor shall be held in trust for the 
Beneficiary and promptly paid to it. 

3. CERTAIN RIGHTS OF THE BENEFICIARY 

3.1 Legal Proceedings. The Beneficiary shall have the right, but not the duty, to intervene or 
otherwise participate in any legal or equitable proceeding that, in the Beneficiary's reasonable judgement, 
might affect the Property or any of the rights created or secured by this Deed of Trust. The Beneficiary 
shall have such right whether or not there shall have occurred an Event of Default hereunder. 

3.2 Appraisals/Assessments. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to obtain appraisals, environmental site assessments or other inspections of the portions of the 
Property that are real estate at such times as the Beneficiary deems necessary or as may be required by 
applicable law, or its prevailing credit or underwriting policies. 

3.3 Financial Statements. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to require delivery of financial statements in form and substance acceptable to the Beneficiary 
from the Trustor or any guarantor of any of the Obligations and the Trustor hereby agrees to deliver such 
financial statements and/or cause any such guarantor to so deliver any such financial statement when 
required by the Beneficiary. 

3.4 Substitution of Trustee. The Beneficiary may from time to time, without notice to the Trustor or 
Trustee and with or without cause and with or without the resignation of Trustee, substitute a successor or 
successors to the Trustee named herein or acting hereunder. Upon such appointment, the successor 
trustee shall be vested with all title, powers and duties conferred upon the Trustee named herein or acting 
hereunder. Each such appointment and substitution shall be made by a writing executed by Beneficiary and 
when duly recorded in the appropriate office shall be conclusive proof of proper appointment of such 
successor Trustee. The procedure herein provided for substitution of the Trustee shall be conclusive of all 
other provisions for substitution, statutory or otherwise. 

3.5 Leases and Rent Roll. The Trustor shall deliver to the Beneficiary during each calendar year and 
at such other times as the Beneficiary shall request a rent roll for the Property, in form acceptable to the 
Beneficiary, listing all tenants and occupants and describing all of the Leases. 

4. DEFAULTS AND REMEDIES 

4.1 Events of Default. Event of Default shall mean the occurrence of anyone or more of the following 
events: 

(a) default of any liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to the Beneficiary, hereunder or otherwise, including, without limitation, failure to 
pay in full and when due any installment of principal or interest or default of the Trustor or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Beneficiary continuing for 10 days with respect to the payment of money or continuing for 30 
days with respect to any other default; 
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(b) failure by the Trustor to perform, observe or comply with any of the covenants, agreements, 
terms or conditions set forth in this Deed of Trust or the Loan Documents continuing for 30 
days; 

(c) the (i) occurrence of any material loss, theft, damage or destruction of, or (ii) issuance or 
making of any levy, seizure, attachment, execution or similar process on a material portion of 
the Property; 

(d) failure of the Trustor or any guarantor of the Obligations to maintain aggregate collateral 
security value satisfactory to the Beneficiary continuing for 30 days; 

(e) default of any material liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to any other party continuing for 30 days; 

(f) if any statement, representation or warranty heretofore, now or hereafter made by the Trustor 
or any guarantor of the Obligations in connection with this Deed of Trust or in any supporting 
financial statement of the Trustor or any guarantor of the Obligations shall be determined by 
the Beneficiary to have been false in any material respect when made; 

(g) if the Trustor or any guarantor of the Obligations is a corporation, trust, partnership or limited 
liability company, the liquidation, termination or dissolution of any such organization, or the 
merger or consolidation of such organization into another entity, or its ceasing to carryon 
actively its present business or the appointment of a receiver for its property; 

(h) the death of the Trustor or any guarantor of the Obligations and, if the Trustor or any 
guarantor of the Obligations is a partnership or limited liability company, the death of any 
partner or member; 

(i) the institution by or against the Trustor or any guarantor of the Obligations of any proceedings 
under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the Trustor or any 
guarantor of the Obligations is alleged to be insolvent or unable to pay its debts as they 
mature, or the making by the Trustor or any guarantor of the Obligations of an assignment for 
the benefit of creditors or the granting by the Trustor or any guarantor of the Obligations of a 
trust mortgage for the benefit of creditors; 

U) the service upon the Beneficiary of a writ in which the Beneficiary is named as trustee of the 
Trustor or any guarantor of the Obligations; 

(k) a judgement or judgements for the payment of money shall be rendered against the Trustor or 
any guarantor of the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any period of thirty (30) consecutive days without a stay of execution; 

(I) any levy, lien (including mechanics lien), seizure, attachment, execution or similar process 
shall be issued or levied on any of the property of the Trustor or any guarantor of the 
Obligations; 

(m) the termination or revocation of any guaranty of the Obligations; or 

(n) the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Trustor or any guarantor of the Obligations, or the occurrence of any other event or 
circumstance, such that the Beneficiary, in its sole discretion, deems that it is insecure or that 
the prospects for timely or full payment or performance of any obligation of the Trustor or any 
guarantor of the Obligations to the Beneficiary has been or may �b�~� impaired. 
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4.2 Remedies. On the occurrence of any Event of Default the Beneficiary may, at any time 
thereafter, at its option and, to the extent permitted by applicable law, without notice, exercise any or all of 
the following remedies: 

(a) Declare the Obligations due and payable, and the Obligations shall thereupon become 
immediately due and payable, without presentment, protest, demand or notice of any kind, all 
of which are hereby expressly waived by the Trustor except for Obligations due and payable 
on demand, which shall be due and payable on demand whether or not an event of default 
has occurred hereunder; 

(b) Enter, take possession of, manage and operate the Property (including all personal property 
and all records and documents pertaining thereto) and any part thereof and exclude the 
Trustor therefrom, take all actions it deems necessary or proper to preserve the Property and 
operate the Property as a mortgagee in possession with all the powers as could be exercised 
by a receiver or as otherwise provided herein or by applicable law; provided, however, the 
entry by the Beneficiary upon the Property for any reason shall not cause the Beneficiary to be 
a mortgagee in possession, except upon the express written declaration of the Beneficiary; 

(c) With or without taking possession, receive and collect all rents, income, issues and profits 
("Rents") from the Property (including all real estate and personal property and whether past 
due or thereafter accruing), including as may arise under the Leases, and the Trustor apPOints 
the Beneficiary as its true and lawful attorney with the power for the Beneficiary in its own 
name and capacity to demand and collect Rents and take any action that the Trustor is 
authorized to take under the Leases. The Beneficiary shall (after payment of all costs and 
expenses incurred) apply any Rents received by it to the Obligations in such order as the 
Beneficiary determines, or in accordance with any applicable statute, and the Trustor agrees 
that exercise of such rights and disposition of such funds shall not be deemed to cure any 
default or constitute a waiver of any foreclosure once commenced nor preclude the later 
commencement of foreclosure for breach thereof. The Beneficiary shall be liable to account 
only for such Rents actually received by the Beneficiary. Lessees under the Leases are 
hereby authorized and directed, following notice from the Beneficiary, to pay all amounts due 
the Trustor under the Leases to the Beneficiary, whereupon such lessees shall be relieved of 
any and all duty and obligation to the Trustor �~�i�t�h� respect to such payments so made; 

(d) In addition to any other remedies, to sell the Property or any part thereof or interest therein 
pursuant to exercise of its power of sale or otherwise at public auction on terms and conditions 
as the Beneficiary may determine, or otherwise foreclose this Deed of Trust in any manner 
permitted by law, and upon such sale the Trustor shall execute and deliver such instruments 
as the Beneficiary may request in order to convey and transfer all of the Trustor's interest in 
the Property, and the same shall operate to divest all rights, title and interest of the Trustor in 
and to the Property. In the event this Deed of Trust shall include more than one parcel of 
property or subdivision (each hereinafter called a "portion"), the Beneficiary shall, in its sole 
and exclusive discretion and to the extent permitted by applicable law, be empowered to 
foreclose upon any such portion without impairing its right to foreclose subsequently upon any 
other portion or the entirety of the Property from time to time thereafter. In addition, the 
Beneficiary may in its discretion subordinate this Deed of Trust to one or more Leases for the 
sale purpose of preserving any such Lease in the event of a foreclosure; 

(e) Cause one or more environmental assessments to be taken, arrange for the cleanup of any 
Hazardous Substances or otherwise cure the Trustor's failure to comply with any statute, 
regulation or ordinance relating to the presence or cleanup of Hazardous Substances, and the 
Trustor shall provide the Beneficiary or its agents with access to the Property for such 
purposes; provided that the exercise of any of such remedies shall not be deemed to have 
relieved the Trustor from any responsibility therefor or given the Beneficiary "control" over the 
Property or cause the Beneficiary to be considered to be a mortgagee in possession, "owner" 
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or "operator" of the Property for purposes of any applicable law, rule or regulation pertaining to 
Hazardous Substances; and 

(f) Take such other actions or proceedings as the Beneficiary deems necessary or advisable to 
protect its interest in the Property and ensure payment and performance of the Obligations, 
including, without limitation, appointment of a receiver (and the Trustor hereby waives any 
right to object to such appointment) and exercise of any of the Beneficiary'S remedies 
provided herein or in any other document evidencing, securing or relating to any of the 
Obligations or available to a secured party under the Uniform Commercial Code or under 
other applicable law. 

In addition, the Trustee and the Beneficiary shall have all other remedies provided by applicable 
law, including, without limitation, the right to pursue a judicial sale of the Property or any portion thereof. 

The Trustor agrees and acknowledges that the acceptance by the Trustee or the Beneficiary of 
any payments from either the Trustor or any guarantor after the occurrence of any Event of Default, the 
exercise by the Trustee or the Beneficiary of any remedy set forth herein or the commencement, 
discontinuance or abandonment of foreclosure proceedings against the Property shall not waive the 
Trustee's or the Beneficiary's subsequent or concurrent right to foreclose or operate as a bar or estoppel 
to the exercise of any other rights or remedies of the Trustee or the Beneficiary. The Trustor agrees and 
acknowledges that the Trustee or the Beneficiary, by making payments or incurring costs described 
herein, shall be subrogated to any right of the Trustor to seek reimbursement from any third parties, 
including, without limitation, any predecessor in interest to the Trustor's title or other party who may be 
responsible under any law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances. 

4.3 Advances. If the Trustor fails to payor perform any of its obligations respecting the Property, the 
Beneficiary may in its sole discretion do so without waiving or releasing Trustor from any such obligation. 
Any such payments may include, but are not limited to, payments for taxes, assessments and other 
governmental levies, water rates, insurance premiums, maintenance, repairs or improvements 
constituting part of the Property. Any amounts paid by the Beneficiary hereunder shall be, until paid, part 
of the Obligations and secured by this Deed of Trust, and shall be due and payable to the Beneficiary, on 
demand, together with interest thereon to the extent permitted by applicable law, at the highest rate 
permitted under any of the notes evidencing the Obligations. 

4.4 Cumulative Rights and Remedies. All of the foregoing rights, remedies and options (including 
without limitation the right to enter and take possession of the Property, the right to manage and operate 
the same, and the right to collect Rents, in each case whether by a receiver or otherwise) are cumulative 
and in addition to any rights the Beneficiary might otherwise have, whether at law or by agreement, and 
may be exercised separately or concurrently and none of which shall be exclusive of any other. The 
Trustor further agrees that the Trustee and the Beneficiary may exercise any or all of its rights or 
remedies set forth herein without having to pay the Trustor any sums for use or occupancy of the 
Property. 

4.5 Trustor's Waiver of Certain Rights. To the extent permitted by applicable law, the Trustor hereby 
waives the benefit of all present and future laws (i) providing for any appraisal before sale of all or any 
portion of the Property or (ii) in any way extending the time for the enforcement of the collection of the 
Obligations or creating or extending a period of redemption from any sale made hereunder. 

4.6 Transfer of Title. Upon the completion of any sale or sales of any Property, Trustee shall execute 
and deliver to the accepted purchaser or purchasers a good and sufficient deed of conveyance or 
assignment and transfer, lawfully conveying, assigning, and transferring the Property sold, but without any 
covenant or warranty, express or implied. 
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4.7 Effect of Sale. Any sale or sales made by virtue of or under this Deed of Trust, whether under any 
power of sale herein granted or through judicial proceedings, shall, to the fullest extent permitted by law, 
operate to divest all right, title, estate, interest, claim, and demand Whatsoever, either at law or in equity, of 
Trustor in and to the property so sold, or any part thereof from, through or under Trustor, its successors and 
assigns. The receipt by Trustee shall be full and sufficient discharge to any purchaser of the Property or any 
part thereof sold as aforesaid for the purchase money; and no purchaser or his representatives, grantees or 
assigns after paying such purchase money and receiving such receipt, shall be bound to see to the 
application of such purchase money upon or for any trust or purpose of this Deed of Trust, or in any manner 
whatsoever be answerable for any loss, misapplication or non-application of any such purchase money or 
be bound to inquire as to the authorization, necessity, expedience or regularity of any such sale. 

4.8 Reconveyance. Upon written request of the Beneficiary and surrender of this Deed of Trust and 
any Notes to Trustee for cancellation or endorsement, and upon payment of its fees and charges, Trustee 
shall reconvey, without warranty, all or any part of the Property then subject to this Deed of Trust. Any 
reconveyance, whether full or partial, may be made in terms to "the person or persons legally entitled 
thereto," and the recitals in such reconveyance of any matters or facts shall be conclusive proof of the 
truthfulness thereof. 

5. MISCELLANEOUS 

5.1 Costs and Expenses. To the extent permitted by applicable law, the Trustor shall pay to the 
Trustee and the Beneficiary, on demand, all reasonable expenses (including attorneys' fees and 
expenses and reasonable consulting, accounting, appraisal, brokerage and similar professional fees and 
charges) incurred by the Trustee and the Beneficiary in connection with the Trustee's and the 
Beneficiary's interpretation, recordation of this Deed of Trust, exercise, preservation or enforcement of 
any of its rights, remedies and options set forth in this Deed of Trust and in connection with any litigation, 
proceeding or dispute whether arising hereunder or otherwise relating to the Obligations, together with 
interest thereon to the extent permitted by applicable law, until paid in full by the Trustor at the highest 
rate set forth in any of the notes evidencing the Obligations. Any amounts owed by the Trustor hereunder 
shall be, until paid, part of the Obligations and secured by this Deed of Trust, and the Beneficiary shall be 
entitled, to the extent permitted by law, to receive and retain such amounts in any action for a deficiency 
against or redemption by the Trustor, or any accounting for the proceeds of a foreclosure sale or of 
insurance proceeds. 

5.2 Indemnification Regarding Leases. The Trustor hereby agrees to defend, and does hereby 
indemnify and hold the Beneficiary, Trustee, and each of their respective directors, officers, employees, 
agents and attorneys (each an "Indemnitee") harmless from all losses, damages, claims, costs or 
expenses (including attorneys' fees and expenses) resulting from the assignment of the Leases and from 
all demands that may be asserted against such Indemnitees arising from any undertakings on the part of 
the Beneficiary to perform any obligations under the Leases. It is understood that the assignment of the 
Leases shall not operate to place responsibility for the control or management of the Property upon the 
Beneficiary or any Indemnitee or make them liable for performance of any of the obligations of the Trustor 
under Leases, respecting any condition of the Property or any other agreement or arrangement, written or 
oral, or applicable law. 

5.3 Indemnification Regarding Hazardous Substances. The Trustor hereby agrees to defend, and 
does hereby indemnify and hold harmless each Indemnitee from and against any and all losses, 
damages, claims, costs or expenses, including, without limitation, litigation costs and attorneys' fees and 
expenses and fees or expenses of any environmental engineering or cleanup firm incurred by such 
Indemnitee and arising out of or in connection with the Property or resulting from the application of any 
current or future law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances on or affecting the Property. The Trustor agrees its obligations hereunder lShall be 
continuous and shall survive termination or discharge of this Deed of Trust and/or the repayment of all 
debts to the Beneficiary including repayment of all Obligations. . 
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5.4 Indemnitee's Expenses. If any Indemnitee is made a party defendant to any litigation or any 
claim is threatened or brought against such Indemnitee concerning this Deed of Trust or the Property or 
any part thereof or therein or concerning the construction, maintenance, operation or the occupancy or 
use thereof by the Trustor or other person or entity, then the Trustor shall indemnify, defend and hold 
each Indemnitee harmless from and against all liability by reason of said litigation or claims, including 
attorneys' fees and expenses incurred by such Indemnitee in connection with any such litigation or claim, 
whether or not any such litigation or claim is prosecuted to judgement. The within indemnification shall 
survive payment of the Obligations, and/or any termination, release or discharge executed by the 
Beneficiary in favor of the Trustor. 

5.5 Waivers. The Trustor waives notice of nonpayment, demand, presentment, protest or notice of 
protest of the Obligations and all other notices, consents to any renewals or extensions of time of 
payment thereof, and generally waives any and all suretyship defenses and defenses in the nature 
thereof. No delay or omission of the Beneficiary in exercising or enforcing any of its rights, powers, 
privileges, remedies, immunities or discretion (all of which are hereinafter collectively referred to as "the 
Beneficiary's rights and remedies") hereunder shall constitute a waiver thereof; and no waiver by the 
Beneficiary of any default of the Trustor hereunder or of any demand shall operate as a waiver of any 
other default hereunder or of any other demand. No term or provision hereof shall be waived, altered or 
modified except with the prior written consent of the Beneficiary, which consent makes explicit reference 
to this Deed of Trust. Except as provided in the preceding sentence, no other agreement or transaction, 
of whatsoever nature, entered into between the Beneficiary and the Trustor at any time (whether before, 
during or after the effective date or term of this Deed of Trust) shall be construed as a waiver, 
modification or limitation of any of the Beneficiary's rights and remedies under this Deed of Trust (nor 
shall anything in this Deed of Trust be construed as a waiver, modification or limitation of any of the 
Beneficiary's rights and remedies under any such other agreement or transaction) but all the Beneficiary's 
rights and remedies not only under the provisions of this Deed of Trust but also under any such other 
agreement or transaction shall be cumulative and not alternative or exclusive, and may be exercised by 
the Beneficiary at such time or times and in such order of preference as the Beneficiary in its sole 
discretion may determine. 

5.6 Severability. If any provision of this Deed of Trust or portion of such provision or the application 
thereof to any person or circumstance shall to any extent be held invalid or unenforceable, the remainder 
of this Deed of Trust (or the remainder of such provision) and the application thereof to other persons or 
circumstances shall not be affected thereby. 

5.7 Complete Agreement. This Deed of Trust and the other Loan Documents constitute the entire 
agreement and understanding between and among the parties hereto relating to the subject matter 
hereof, and supersedes all prior proposals, negotiations, agreements and understandings among the 
parties hereto with respect to such subject matter. 

5.8 Binding Effect of Agreement. This Deed of Trust shall run with the land and be binding upon and 
inure to the benefit of the respective heirs, executors, administrators, legal representatives, successors 
and assigns of the parties hereto, and shall remain in full force and effect (and the Beneficiary shall be 
entitled to rely thereon) until all Obligations are fully and indefeasibly paid. The Beneficiary may transfer 
and assign this Deed of Trust and deliver any collateral to the assignee, who shall thereupon have all of 
the rights of the Beneficiary; and the Beneficiary shall then be relieved and discharged of any 
responsibility or liability with respect to this Deed of Trust and such collateral. Except as expressly 
provided herein or in the other Loan Documents, nothing, expressed or implied, is intended to confer 
upon any party, other than the parties hereto, any rights, remedies, obligations or liabilities under or by 
reason of this Deed of Trust or the other Loan Documents. 

5.9 Notices. Any notices under or pursuant to this Deed of Trust shall be deemed duly received and 
effective if delivered in hand to any officer of agent of the Trustor or the Beneficiary, or if mailed by 
registered or certified mail, return receipt requested, addressed to the Trustor or the Beneficiary at the 
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address set forth in this Deed of Trust or as any party may from time to time designate by written notice to 
the other party. 

5.10 Governing Law. This Deed of Trust shall be governed by Nevada law without giving effect to the 
conflicts of laws principles thereof. 

5.11 Reproductions. This Deed of Trust and all documents which have been or may be hereinafter 
furnished by the Trustor to the Beneficiary may be reproduced by the Beneficiary by any photographic, 
photostatic, microfilm, xerographic or similar process, and any such reproduction shall be admissible in 
evidence as the original itself in any judicial or administrative proceeding (whether or not the original is in 
existence and whether or not such reproduction was made in the regular course of business). 

5.12 Jurisdiction and Venue. The Trustor irrevocably submits to the nonexclusive jurisdiction of any 
Federal or state court sitting in California and any Federal or state court sitting in Nevada, over any suit, 
action or proceeding arising out of or relating to this Deed of Trust. The Trustor irrevocably waives, to the 
fullest extent it may effectively do so under applicable law, any objection it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding brought in any such court and any claim 
that the same has been brought in an inconvenient forum. The Trustor hereby consents to process being 
served in any such suit, action or proceeding (i) by the mailing of a copy thereof by registered or certified 
mail, postage prepaid, return receipt requested, to the Trustor's address set forth herein or such other 
address as has been provided in writing to the Beneficiary and (ii) in any other manner permitted by law, 
and agrees that such service shall in every respect be deemed effective service upon the Trustor. 

5.13 Arbitration. THE PARTIES AGREE TO ATTEMPT IN GOOD FAITH TO RESOLVE ANY 
DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH THE INTERPRETATION OR 
ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE APPLICATION OR VALIDITY 
THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO RESOLVED, AND UNLESS THE 
RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY POWERS OF A COURT OF 
COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED TO ARBITRATION. SUCH 
ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF SANTA BARBARA, 
CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE CALIFORNIA 
CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE SPECIFICALLY 
ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION PROCEEDINGS SHALL BE 
FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND Judgement MAY BE ENTERED 
THEREON IN ANY COURT OF COMPETENT JURISDICTION. THE FOREGOING AGREEMENT TO 
ARBITRATE DOES NOT LIMIT THE RIGHT OF ANY PARTY TO (I) FORECLOSE AGAINST REAL OR 
PERSONAL PROPERTY COLLATERAL; (II) EXERCISE SELF-HELP REMEDIES RELATING TO 
COLLATERAL OR PROCEEDS OF COLLATERAL SUCH AS SETOFF OR REPOSSESSION; OR (III) 
OBTAIN PROVISIONAL OR ANCILLARY REMEDIES SUCH AS REPLEVIN, INJUNCTIVE RELIEF, 
ATTACHMENT OR THE APPOINTMENT OF A RECEIVER, BEFORE DURING OR AFTER THE 
PENDENCY OF ANY ARBITRATION PROCEEDING. THIS EXCLUSION DOES NOT CONSTITUTE A 
WAIVER OF THE RIGHT OR OBLIGATION OF ANY PARTY TO SUBMIT ANY DISPUTE TO 
ARBITRATION HEREUNDER, INCLUDING THOSE ARISING FROM THE EXERCISE OF THE 
ACTIONS DETAILED IN THE FOREGOING CLAUSES (I), (II) AND (III). 
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EXECUTED under seal as of the date first above written. 

Trustor: 

and Judith 
Year 2000 

and Judith 
Year 2000 
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STATE OF CALIFORNIA 

COUNTY OF �~� UtA/VA..) :SS. 

GJ 
/ �~�:�t� • c. V], On �~� tV;: " ,);4"; 20 before me, t ? Y\ ' , 

per lIy app �~�r� d Edward C Woo ey, �~�~�i�~�$�i�9�F�1�8�I�1�y� �I�~�A�e�V�i�A� te Ille (or prov me on the b sis of 
• satisfactory evide.oce) to be the �p�e�r�s�o�n�~� whose name('s.). �i�s�/�~� �s�u�b�~�c�r�i�b�e�d� to the within instrument and 

�a�c�k�n�o�~�l�e�d�g�e�d� to me that �h�e�/�s�~�/�t�h�~� executed the same in �h�i�s�f�h�'�~�r�/�t�h�e�t�.�r� authorized �c�a�p�a�c�i�t�y�(�i�~�)�,� and that 
by �h�i�s�/�~�r�/�t�h�&�J�[� �s�i�g�n�a�t�u�r�e�'�~� on the instrument the �p�e�r�s�o�n�~�,� or the entity upon behalf of which the �p�e�r�s�o�n�~�)� 
acted, executed the instrument. 

a. �~� ,'NIl. " 
Commission • 1510426 

�~� Notary PubHc ' California 
, "', > Santa Claro County 

My COITIITI. ElCPies ZY. 

WITNESS my hand and offical seal. 

�~�~�~�~�~�~�.�l�.�.�.�<�7�\�-�-�-�- (SEAL) 

STATE OF �3�I�F�O�R�N�I�A�~� 

COUNTY &'.,(]lWL(hmJ aJ :S$, . 

�~�*�"�,�,�-�,�'�-�"�'�-�I�.�.�'�-�"�-�-�.�:�.�+�-�~�'� �~�,� 20U;; before me, �~� +f { L: ' �~�~�'� L 
p ally appear Judith A Wool$y;'.personaUy known tQ Ffle (or proved t me on the bas' 
s . f . en to be the �p�e�r�s�o�n�'�~� whose �n�a�m�e�~�)� �i�s�/�a�~� subs'cribed to the within instrument and 
acknowledged to me that �"�e�/�s�h�e�/�t�h�~� executed the same in �~�h�e�r�/�t�h�~� authorized �c�a�p�a�c�i�t�y�(�~�s�)�,� and that 
by �~�/�h�e�r�/�t�t�1�e�i�r� �s�i�g�n�a�t�u�r�~� 'bn the instrument the �p�e�r�s�o�n�~� or the entity upon behalf of which the �p�e�r�s�o�n�~� 
acted, �e�x�e�c�u�~�d� the instrument. .-. _ 

I, -. -- - -. -- ..-

a· 'WE CASPAR:'I 
CominIssIon. 1510426 t 

Notary Public - Colltom/o 
�~� ' .... Santa Clara County 

�M�Y�C�o�r�r�v�n�.�E�x�p�j�r�e�s�~�2�9� m - - . 
SIGNATU 

363893 
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EXHIBIT "A" 

Property Description 

(6) TItle to said estate or interest at the date hereof is vested in: 

Edward C. Wooley and Judith A Wooley, Trustees of The Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust Year 2000 

4. The land referred to in lhis Commitment is situated in the County of Carson City, State 
of Nevada, and is described as follows: 

PARCEL 2 OF PARCEL MAP NO. 2566, FILED IN THE OFFICE OF THE RECORDER OF CARSON 
CITY, STATE OF NEVADA, ON JUNE 30, 2005 IN BOOK 9, PAGE 2566 AS FILE NUMBER 338929. 

Rrst American Title Insurance Company 

363893 
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BERRY -HINCKLEY INDUSTRIES 

Memorandum 

To Berry-Hinckley Industries - convenience store landlords 
Re Jerry Herbs acquisition of Winners Comer & Chevron convenience stores 
Date Saturday, February 17h

, 2007 

Over the past several weeks, Jerry Herbst of Terrible Herbst, Inc., in Las Vegas, Nevada, has 
been in discussions with us to acquire the convenience store assets of Berry-Hinckley Industries. 

The Herbst's business is the second largest petroleum provider in Nevada after Berry-Hinckley, 
they have a 50% retail marketshare in Clark County (Las Vegas), and through a separate 
company controlled by the Herbst's three sons, operate in excess of7,000 slot machines on a 
route and four casinos in Southern Nevada. 

As a landlord of one of our properties, Mr. Herbst has requested that you consider certain 
changes to the leases that you have with Berry-Hinckley as a condition of assignment. We have 
attached an Estoppel, as well as a Lease modification document. Mr. Herbst has also attached a 
letter, in which he offers to personally guaranty your lease, as well as a brief summary on his net 
worth and company description. With this transaction, Mr. Herbst is also acquiring Berry­
Hinckley's option to own Winners Gaming, Inc. which operates the slot machines in all of our 
convenience stores. 

�~ �u�r� y al is to have all Estoppels and other documents agreed to and executed by February 23, 
2006, nd they will then be held by Chicago Title Insurance Company in escrow until closing. 

Please address any concerns to Philip Tripoli, Berry-Hinckley's Vice President of Development 
at (775) 223-3590 or bye-mail atPhilip.tripoli@berry-hinckley.com. If you refer this on to your 
attorney to review, please have them communicate directly with Berry-Hinckley's counsel: 

Sujata Yalamanchili, Esq. 
Hodgson Russ LLP 
One M&T Plaza, Suite 2000 
Buffalo, New York 14203 
Telephone (716) 848-1657; fax 849-0349 
syalaman@hodgsonruss.com 

Weare looking forward to working with Jerry Herbst and you, reaching a successful conclusion 
for all parties. 

Thank you for your trust and confidence in Berry-Hinckley Industries. 
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Sujata Yalal1lanchili 
Direct Di al: 716.848.1657 

A 
�H�o�d�~�T�Q�U �R�u�S�S�L�L�P� 

5) '111111110 lI @horigSOllrtl SS.COIiI 

February 17,2007 

LalTY Willard 
133 Glemidge Avenue 
Los Gatos, CA 95030 

Dear Mr. Willard: 

Re: Jerry Herbst - Acquisition of Winners Comer & Chevron Convenience Stores 
#1 Highway 95A - #195 

SY Itmr 
Enclosures 

Enclosed please find the following documents: 

1. Gary M. Johnson's Letter dated January 31, 2007; 

2. Letter from J elTY Herbst regarding the acquisition of C-Stores dated 
December 14, 2006; 

3. Memo dated December 18, 2006; 

4. The Landlord's Estoppel Certificate; and 

5. First Amendment to Lease Agreement. 

Please feel free to contact me with any questions you may have. 

�/ �~�~ �r�~ �t�~� 
Sujata Yalamanchili 

One M&T �P�I�(�J �~ �o� • Suite 2000 • Bl(/falo, Nell' York 14203-2391 • telephone 716.856.';000 • facsilll ile 716.849.0349 

A/hany • Boca RaTon • �B�l�~�U�'�a�l�o� • ) OIlIlS/OII'I/ • NeH' York City • Tornllw • \1'11'II I.lwdgsol1rlfss. cOI II 
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OHNSON JACOBSO N WILCOX 

January 31, 1007 

To \Vhom It May COllcern 

RE: .Jerry Herbst 

Our firm has compiled, in accordance with Statements on Standards for Accounting and 
Revie\v Services issued by the American Institute of Certified Public Accountants, the personal 
tlnancial statement of Jerry and Maryanna Herbst as of December 31 each year from the 1980's 
through 2005. A compilation is limited to presenting in the form of financial statements 
int(m.llati.on that is the representation of the individuaLs whose tlnancial statements are presented. 
We did not audit or review the petsonal financial statements of Mr. and Mrs. Herbst and, 
accordingly, did not express an opinion or any other tt)1111 of assurance on them. 

'rhe net worth of Mr. and Mrs. Herbst, as reported on the statement compiled by us as of 
December 3l , 2005, was in excess of$200 million. 

Sincerely, 

JOHNSON .JACOBSON WILCOX 
/j 

J 

�G�~�/�l�J�:�j�k�j� 
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"the best bad guy in the west" December 14,2006 

Dear Sir, 

It is \\rith pleasure tha,t I am VvTiting to you to inform you of our proposed transaction with 
p �A�M�~�o�,� Inc. to acquire the C-Store assets of Beqy Biuckley Industries.(,'BHI"). 'The BRI 
C-Stores are strategically important to my �~�m�i�l�y�o�f� companies as we are in the process of 
entering the Northern Nevada market. Th,ese assets wifl create a significantplatfotm for us to 
grow out business. 

]n our. review of the existing leases we identified a few minor provi!,;ions which we feel need 
modification. We are forwaiding to 'you a contract amendment and Qonsent form that we are 
asking you to exec.ute and retul11 to us. In �~�x�c�h�[�;�w �' �g�e� fanhis amendment and consent I will be 
willing to personally gtmrantee the lease obligation. 

I look forward to establishing a good tenant/landlord relationship with )'DU and am very excited 
about closing �~�h�e� proposed transaction. 

rry Herbst 
Chairnlan of the Board 
Terrible Herbst, Inc. 

�0�4�5�6�5�'�!�J�(�i�O�O�{�l�j�\�f�T�B�I�1�0�(�'�'�'�.�6�J�)�~�6�9�\�G�.� . " , 
:lUYL<W ve",aSBoulevard South, las �V�e�~�a�s�,� Nevada 89119 • (702) 798-6400 41) Fax (702) 736-0819 
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TERRIBLE HERBST, INC. 

BUSINESS OVERVIEW 

Terrible Herbst, Inc. ("Terrible Herbst" or the 
"Company") is one of the most recognized brands in 
the Las Vegas metropolitan area. The Terrible Herbst 
legacy dates back to 1937 when Ed Herbst (Jerry 
Herbst father) opened his first service station. The 
Terrible Herbst brand and familiar "Bad Guy" 
cowboy logo, has been an icon in Nevada since 1959 
and is currently used at five casinos, over 100 
gasoline stations and convenience stores as well as 
over 850 slot route locations throughout the state of 
Nevada. 

Terrible Herbst, Inc. is owned by Jerry and Maryanna 
Herbst who have a combined net worth in excess of 
approximately $240 million. Terrible Herbst, Inc. 
operates over 100 gas station and convenience stores, 
many of which include lube facilities and car washes, 
throughout Southern Nevada. Terrible Herbst has a 
leading position in the Southern Nevada and 
maintains a market share of approximately 50% of 
total fuel sales, which is equivalent to a statewide 
market share of approximately 30%. 

The Herbst family uses cross-marketing efforts to capitalize on the strong recognition and high level of 
quality and value associated with the Terrible Herbst trade name and cowboy logo. The company has 
established strategic and/or marketing alliances with Chevron, ARCO, Pizza Hutt, Burger King, Port 
of Subs, Coke and McDonalds. 

The Terrible Herbst name and logo are also used by 
Herbst Gaming, which is owned and operated by Ed, 
Tim and Troy Herbst. Herbst Gaming began operations 
in 1897 and is now one of the largest slot route 
operators in Nevada with an excess of 7,200 slot 
machines. Additionally, Herbst Gaming currently 
operates eight Terrible's casinos in locations spread throughout Nevada, Iowa and Missour.i. 

In recent transactions, Herbst Gaming has entered into a contract with MGM Mirage to purchase 
Buffalo Bill's , Primm Valley and Whiskey Pete's Hotel-Casino in Primm, Nevada. In addition, the 
Company recently entered the .Reno market with is acquisition of the Sands Regent in Reno, Nevada. 
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LANDLORD'S ESTOPPEL CERTIFICATE 

Landlord hereby certifies as follows: 

1. A true, accurate, and complete copy of the Lease is attached hereto 
as Exhibit A . The Lease is in full force and effect and, has not been amended or 
modified, except as set forth above. 

2. That Landlord is the fee owner of the Premises and has not 
assigned its interest in the Lease. There is no mortgage financing on the Premises, except 
for . The loan documents related to such deed of trust 
provide that the lender under such deed of trust will not disturb the Lease so long as the 
Tenant attoms to the Landlord's successor. 

3. The original term of the Lease commenced on , 
_ _ and has been renewed _ _ such that the current term of the Lease expireSOn 

' __ . The Tenant has __ ' additional renewal periods, such that the 
Lease might expire as late as , __ . 

4. That the Monthly Rent due under the Lease has been paid through 
________ and all Additional Rent due under the Lease has been paid through 
_ _______ . That there exist at this time no charges, liens, claims, or offsets 
against the rents or other charges due or to become due under the Lease. That there is no 
defense, offset, claim or counterclaim by or in favor of Landlord against Tenant under the 
Lease or against the obligations of Landlord under the Lease. 

5. Landlord has no knowledge of any outstanding notice of default 
given by Tenant. To the best of Landlord's knowledge, Landlord and Tenant are not in 
default of any of the agreements, terms, amendments, covenants, or conditions of the 
Lease on the part of Landlord or the Tenant to be performed or complied with, and no 
condition or set of facts exist which, with the passage of time andior the giving of notice 
would constitute a default by either party in the performance of any of the agreements, 
tenns, amendments, covenants, or conditions of the Lease. 

6. That the above certifications are made by Landlord knowing that 
they will be relied upon by _______ _ 

In addition, Landlord hereby consents to the encumbrance of the Tenant's 
interest in the Lease with a leasehold deed of trust and collateral assignment of the 
Tenant's interest in favor of First National Bank of Nevada or another lender of the 
Tenant. Landlord hereby agrees to give such lender notice of any default under the Lease 
and that such lender has the right (but no obligation) to cure such default within the time 
period set forth in the Lease with respect to monetary defaults and with respect to non­
monetary defaults so long as such lender promptly commences to cure such default and 
diligently pursues such cure. 

000160/00859 GBDOCS 121407vl 
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First Amendment to Lease Agreement 

THIS FIRST AMENDMENT TO LEASE AGREEMENT (this "Amendment") is 
dated as of December _, 2006 by and between OVERLAND DEVELOPMENT 
CORPORATION INC. dba LJW ENTERPRISES INC. and LARRY J. WILLARD, 
TRUSTEE OF THE LARRY JAMES WILLARD TRUST ("Lessor"), whose address is 133 
Glenridge Avenue, Los Gatos, CA 95030 and BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation ("Lessee"), whose address is 425 Maestro Drive, Reno, Nevada 89511. 

WHEREAS, Lessor and Lessee have entered into that certain Lease Agreement dated as 
of March 1, 2006 (the "Lease") with respect to real property and improvements as described in 
the Lease; 

WHEREAS, Lessor and Lessee wish to amend certain provisions of the Lease as set forth 
herein; and 

WHEREAS, capitalized terms not defined in this Amendment have the meanings given 
to them in the Lease. 

NOW, THEREFORE, in consideration of the foregoing recitals and other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and 
Lessee agree as follows: 

1. WGI Agreements. The following sentence is added to the end of Section 12.G: 

"For purposes of clarification, this Section is not deemed to prohibit the early termination 
of the WGI Agreement; provided, that within sixty (60) days of termination of the WGI 
Agreement, a new agreement is entered into by Lessee with WGI, Herbst Gaming, Inc., E.T.T. 
Inc. Slot Route or a substitute gaming operator approved by Lessor (such approval not to be 
unreasonably withheld, conditioned or delayed)." 

2. Winner's Corner. Section 12.H is deleted in its entirety. 

3. Default, Conditional Limitations, Remedies and Measure of Damages. 

The following language is deleted in its entirety from the first paragraph of Section 20.B: 

"Remedies. Upon the occurrence of an Event of Default, with or without notice or 
demand, except as otherwise expressly provided herein or such other notice as may be required 
by statute and calmot be waived by Lessee, Lessor shall be entitled to exercise, at its option, 
concurrently, successively, or in any combination, all remedies available at law or in equity, 
including without limitation, anyone or more of the following:" 

and replaced with the following: 
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"Remedies. Upon the occurrence of an Event of Default, Lessor shall give any lender 
whose name and notice address information has been provided to Lessor in writing, notice of 
such Event of Default contemporaneously with the delivery of such notice to Lessee. 
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within 
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with 
respect to non-monetary defaults, such time reasonably necessary to cure such Event of Default, 
as long as the lender promptly commences to cure such Event of Default and diligently pursues 
such cure to completion. If lender does not elect such option to cure, then, except as otherwise 
expressly provided herein or such other notice as may be required by statute and cannot be 
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively, 
or in any combination, all remedies available at law or in equity, including without limitation, 
anyone or more of the following:" 

4. Mortgages, Subordination and Attornment. Section 21 is hereby amended as 
follows: 

(a) 
entirety. 

The last sentence of the first paragraph of Section 21 is hereby deleted in its 

(b) The fourth paragraph of Section 21 is deleted in its entirety and replaced with the 
following: "In the event any purchaser or assignee of any mortgage at a foreclosure sale acquires 
title to any of the Properties, or in the event that any mortgagee or any assignee otherwise 
succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to mortgagee or 
such purchaser or assignee, as the case may be (a "Successor Lessor"), and recognize the 
Successor L essor as lessor under this Lease, and Successor Lessor shall recognize and not 
disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under this 
Lease, this Lease shall continue in full force and effect as a direct lease between the Successor 
Lessor and Lessee, provided that the Successor Lessor shall only be liable for any obligations of 
Lessor under this Lease which accrue from and after the date that such Successor Lessor acquires 
title to such Property or otherwise succeeds to the rights of Lessor as landlord hereunder. The 
foregoing provisions shall be self-operative and effective without the execution of further 
instruments. " 

5. Assignment/Subletting. Section 23 is hereby amended as follows: 

(a) The following sentence is added to the end of the first paragraph of Section 23: 

"For purposes of clarification, this Section is not and shall not be deemed to prohibit 
Lessee's right to collaterally assign its interest to any third person or entity, including, without 
limitation, by placing or granting any lien, encumbrance or other security interest on the Lease or 
its interests thereunder, all of which such actions may be taken by Lessee without Lessor's 
consent." 

(b) The following paragraph is added to the end of Section 23: 

"Notwithstanding any provision to the contrary in this Lease, Lessor consents to the 
transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's interests 
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herein, or deed in lieu of foreclosure, to any lender of Lessee or an affiliate of such lender, and to 
the first transfer or assignment of such rights subsequent to foreclosure by such lender to a third 
party, so long as the third party can demonstrate sufficient financial creditworthiness reasonably 
acceptable to Lessor." 

6. Governing Law. Sections 37 and 38.H are hereby incorporated in full by this 
reference. 

7 . No Other Modification. Except as expressly set forth in this Amendment, 
nothing herein contained shall be deemed to modify, supplement, supersede or otherwise amend 
any term or condition in the Lease, and the parties hereto acknowledge and agree that all terms 
and conditions of the Lease are and shall remain in full force and effect. 

8. Condition to Effectiveness. This Amendment shall only be effective upon the 
closing of that certain transaction whereby the shareholders ofP.A. Morabito & Co., Limited 
("P AMCo"), the corporation that owns all the stock of Lessee, will enter into a Stock Purchase 
Agreement with Jerry Herbst ("Herbst") pursuant to which Herbst will purchase all of the 
outstanding stock of PAM eo. 

9. Counterparts. This Amendment may be executed in one or more counterparts, 
each of which shall be deemed an original. 

[SIGNA TURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Amendment on 
the date first above written. 

LESSOR: 

OVERLAND DEVELOPMENT CORPORATION 
INC. dba LJW ENTERPRISES INC. and LARRY 
J. WILLARD, TRUSTEE OF THE LARRY 
JAMES WILLARD TRUST 

By: ________________________ _ 

Printed Name: --------------------

Title: ________________________ __ 

LESSEE: 

BERRY-HINCKLEY INDUSTRIES 

By: ________________________ _ 

Printed Name: __________________ __ 

Title: ________________________ _ 
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STATEOF ____________ �~�)� 

) SS: 
COUNTY OF ______ ,) 

On , before me, , a Notary Public in 
and for said State, personally appeared , personally known 
to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 

STATE OF ____________ �~�)� 

) SS: 
COUNTY OF _ _____ ) 

On , before me, , a Notary Public in 
and for said State, personally appeared , personally known 
to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies) , and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 
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GUARANTY AGREEMENT 

This GUARANTY AGREEMENT, dated as of this __ day of December, 2006 (this 
"Agreement"), is made by Jerry Herbst, an individual (the "Guarantor"), for the benefit of 
Overland Development Corporation Inc. and Larry J. Willard, Trustee of the Larry James 
Willard Trust (collectively, the "Lessor"). 

RECITALS: 

A. The Lessor and Berry-Hinckley Industries, a Nevada corporation ("BHI"), are 
parties to that certain Lease Agreement for #1 Highway 95-A & Goldfield, Yerington, Nevada 
(the "Lease"). 

B. The Guarantor desires to enter into this Agreement in order to induce the 
Landlord to (i) provide consent under the Lease to a change of control ofP.A. Morabito & Co., 
Limited ("P AMCo"), the corporation that owns all the stock ofBHI and/or (ii) enter into an 
amendment to the Lease. . 

AGREEMENT: 

NOW, THEREFORE, in consideration of the premises, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Guarantor 
hereby guarantees, promises and undertakes as follows: 

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees 
the timely payment and performance of each of BHI' s obligations arising out of and under the 
Lease (such obligations, the "Guaranteed Obligations"). The Guarantor's guaranty made hereby 
is a guaranty of timely payment and performance of the Guaranteed Obligations and not merely 
of collectibility or enforceability of such obligations. 

2. Remedies and Rights of the Lessor. The Guarantor agrees that if and to the extent 
that BHI either (a) fails to satisfy any of the Guaranteed Obligations and fails to remedy such 
failure within thirty (30) days after receiving written notice from the Lessor of such failure, or 
(b) is subject to a pending petition for relief under Chapter 6 or Chapter 11 of Title 11 of the 
United States Code, the Guarantor will be directly responsible for the full extent of any 
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and 
continuing guaranty of payment and performance, and will remain in full force and effect 
without regard to, and the obligations of the Guarantor hereunder shall not be impaired, affected 
or released by, any of the following: (i) any modification, supplement, extension or amendment 
of any of the Guaranteed Obligations or the Lease; (ii) any extension, indulgence or other action 
in respect thereto or therefor; (iii) any failure or delay by the Lessor or BHJ in exercising any 
right or power under the Lease; (iv) any invalidity or unenforceability in any respect of, or any 
irregularity or other defect in any of, the Lease or Guaranteed Obligations; (v) any exercise or 
nonexercise of any right, remedy, power or privilege in respect of this Agreement or any of the 
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any consolidation or 
merger of the Lessor with or into, any other entity; (vii) any voluntary or involuntary liquidation, 

Exhibit 5-12



dissolution, sale or other disposition of all or substantially all of the assets, receivership, 
insolvency, bankruptcy, reorganization or similar proceeding affecting BHI or any of its assets; 
or (viii) any allegation or contest of the validity of the Lease or this Agreement. The Guarantor 
hereby waives any defense to its obligations hereunder that might arise as a result of any of the 
foregoing, and hereby waives the effect of any fact, circumstance or event of any nature 
whatsoever that would exonerate, or constitute or give rise to a defense to, the obligation of a 
surety or guarantor. Without limitation, except to the extent specifically provided in Paragraph 2 
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the 
Lessor may have, to proceed first against BHI or exhaust any remedies that it may have against 
BHI in respect of non-payment or non-performance of the Guaranteed Obligations, before 
demand for payment or performance by the Guarantor under this Agreement. 

The Guarantor acknowledges that the rights and remedies herein provided are not 
exclusive of any other rights or remedies that the Lessor may otherwise have at law or in equity, 
and shall not prejudice the Lessor's right to assert any other claim under the Lease. 

3. Duration of Agreement. The term of this Agreement will begin on, and this 
Agreement shall be of no force and effect until, the closing of that certain Stock Purchase 
Agreement by and among Guarantor, or a company controlled by him, and the stockholders of 
P AMCo. This Agreement will continue in full force and effect and the obligations of the 
Guarantor hereunder will not be discharged until the earlier cif (i) the date on which the 
Guaranteed Obligations are fully performed, satisfied and discharged or.until BHI's liability to 
the Lessor under the Lease shall have been completely performed, satisfied and discharged, 
whichever occurs first, or (ii) the date on which Guarantor no longer owns any interest, directly 
or indirectly, in BHI. The Guaranteed Obligations will not be considered fully performed, 
satisfied and discharged (a) unless and until all obligations ofBHI to the Lessor pursuant to the 
Lease have been fully and completely performed, satisfied and discharged, or (b) to the extent 
any claim by the Lessor against BHI remains outstanding. 

4. No Assignment. The rights and obligations of the Guarantor hereunder may not 
be assigned without the prior written consent of the Lessor or the then beneficiary of this 
Agreement. Any purported assignment in violation of this section shall be null and void. All 
covenants and agreements in this Agreement made by the Guarantor shall bind and inure to the 
benefit of its successors and permitted assigns. 

5. Integration: Modification: Waiver. This Agreement constitutes the entire 
agreement between the parties hereto with respect to the subject matter hereof and supersedes all 
prior understandings of the parties. No supplement, modification or amendment of this 
Agreement will be binding unless executed in writing by the Guarantor and acknowledged and 
accepted by the Lessor or the then beneficiary of this Agreement. No waiver of any of the 
provisions ofthis Agreement will be deemed to be or shall constitute a continuing waiver. No 
waiver will be binding unless executed in writing by the party making the waiver. 

6. No Third Party Beneficiaries. Nothing in this Agreement shall confer any rights 
or remedies upon any person other than the Lessor and its successors and assigns. 
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7. Governing Law. This Agreement will be governed in all respects by the laws of 
the State of Nevada without regard to conflicts of law principles. 

[signatures on following page] 
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IN WITNESS WHEREOF, the undersigned have caused this Guaranty Agreement to be 
duly executed as of the date first above written. 

JERRY HERBST 

Each of the undersigned hereby acknowledges and accepts this Guaranty Agreement as of the 
date hereof. 

OVERLAND DEVELOPMENT CORPORATION INC. 

By: ________________________ ___ 
Name: 
Title: 

LARRY JAMES WILLARD TRUST 

By: __________________________ _ 
Name: Larry J. Willard 
Title: Trustee 

l00133298JDOC 
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4 
firsl AllltDdmtnlln LeUI' �"�E�J�"�f�t�m�~�1� 

�~�"�" �N�'�t� /1 ).u? 
TillS f1 T A!t1F..;.m:I!):."'IT TO LlASE ACRE£:'ttEN'T (t/u$ Mhm,rndmmt") IS 

dated_orBa:, bel -' 2e86 by aod betwem I1DWARD C. WOOLEY A..'''D JUDmt A. 

WOOLEY, as InUlca oftbc Edwanl C Wooley and Jlldith A. Wooley Inlel""Vo- R,e"oc:dllc 
Trust Year 2000 ("J.&I&.",) and BERRY·UINCKLEY iNDUSTRIES, I Nevada corporallon 
il&asc', ,",'''-: Jddn:ss u; 425 \tMst:o �D�n�\�~� ReDo, NC'o" 89511. 

WHEREAS,l.euoI' and Les5oc: M"C entered Into thai cerwn Leue Agrumcnl daled as 
of November 10, 2005 (the �"�~�'�1� with rcspeet 10 n:a1 propet1)' and improvemmlS 100alcd &I. 

1820 U S High,"y �~�O�.� Cmon CIt}'. Ncvlda Uld as furtbt:r described 111 Uhibd A. 

WHEREAS, �~� ..... �C�W�'�I�~�1�)�'� _dc:nalicd lD!he l..caK as Ectward C Wooley and 
Judllb A Wooley, 

WHEREAS, Lc:s1lOf aod I..euce wuh to amend eertam pTOVlSolOIIS ofl.be Lease .. let forth ....... "'" 
WHEREAS, c:api,&lizod terms DOl de6DCd in tIwi Amendment have thco mcaninp liven 

10 \hem In the LcatC 

NOW, niEREFQRE,!n eonsidcnuon orlhe forC80ing =1\ .. 1, and other good lIIld 
"llulble considcnuon. the rect'pt ",d IUmc.eru:y o(which u hereby aeknowledted.l.-r and 
1_ agee as roUO .... : 

I unor', c..1"1' of rolm .. The name oflbe Lessor IS �h�c�f�t�b�y�c�h�a�n�~�,� ctrCCII\'<; 
as orlbe dale oftht Leue lilted IIbovc, 10 Edward C. Wooley and Judith A. Wooley, U IruSlees 
ohhe Ed ..... ard C Wooley aod Judith A. Wooley IaCuv._ �R�e�~�l�e� Trull Year 2000 

2 \\ CI AcrHQ1(DQ The (ollowma:smlmCe I5Idded 10 the end ofSectoon 120 

MFor pUIJX*S of clanficauoll, tIut S«uoo 11 no! dcancd 10 prohibit !he early termma\J.on 
ohhe WOI Agreement, proVIded, th&I Within sixI)' (60) dlys oh::mlll\21lon orthc WOI 
Ageemml,. new agrecmmJ i. enlcnd 1/110 by Le:ssecl With WGI, Herbst Oanung, Inc: , ET T 
Inc. Slot Route or a JUbJlltuIC pmina opatIOr approved by Lessor (such approval DOC 10 be 
IDII'USOIIIbly �W�l�~�1�d�,� conditioned (I( delayed). �~� 

(I) TIle lim paraaraph ofSc:ct1Oll 2O.B 15 hereby dcletocl 1.0 Itt alUrdy aDd rqllxed 

u ..... 

MRcltlnJ,U Upon 0CQtJTmCC oflll Event ofnc(ault, Ussor Ihalll've any lender ... hose 
IWlM: Iml OOlite 8ddreu mformatlOn hal: b«n provided co Les80r In wnlt"" notll;:e of.lK"h 
En:tI! ofDcf.llllt colllemporanooutly With thclk\ivcry �o �f �~�h�!�l�O�U�o�;�:�e� ID t.c.see. Addillona1iy, 
lender WJI ha\"t: \be: "Pt (With no obbpbOD) 10 cute JllCb Evenl orDe!auJI WlthJ..O!be UIIOf 
pc:nod afforded Led«: let forth In the Lease With respa:l1D rnonewy deraults, aDd With rup<el 
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10 non-monetary defaults, such tune reasonably necessary 10 cure such Event ofOtfaul!., as long 
as the lender promplly wmmences 10 cure such Event ofDefauJt and diligently �p�~�e�s� such 
cure to «Implcti.on." 

(b) The following language is deleted in itseuhrety from the second pHagraph 

'-lfWOl does nol elect either such opUon,lhen, exCepl as 01herw1St expressly provided 
herein orsuch other notIce as may be reqUired by .Wute and cannot be waived by I..ess.ee, Lessor 
shall be emltlo 10 �e�"�~�r�<�:�i�s �e �,� at liS option, concurrently, successively, or in any combination, 'II.\] 
rgnedJes avaibble at \IW or In cqUII)" includmg without hmil2lion. any on.: Or more orllle 
followlllg :" 

and replaced Wlth the followmg: 

"If lendc::r dOt::$ not elect weh opti<m t.O cun:, then. CXGqlt as otherwise expressly pn;lvided 
h=in �o�r�~�c�b� other notice u maybe required by �~�u�t�u�1�e� and eannot he waived by LesuCI, Lc$sor 
shall be entltIw 10 exercise, at its option. concurrently, successively, or in any combination. all 
remedies available a,law or III �~�u�i�t�y�,� including withaw limiwion. anyone or more oCllle 
rOIlOWlnlrH 

" MongagfS, Subordioatioo and �A �l�1 �o�r�a�~ �n �L� S«hon 21 IS �h�~�b�y� amended as 
follows: 

<.) The last 5Cnt= orme first paragraph ofSoetion 21 t5 hereby deleted in Its 
entirely, 

(b) The {OUM piU1l{:faph of Sec lion 21 is deleled In its entirety and replaced with the 
following: "In the event any purchaser or assignee of any mongage at a forcclO$\ll"C me lCquircs 
tille to Illy of the Propenll::S, or in the �~�e�n�l� thaI lUly mongagoc or any assignee othe.wise 
succeeds \0 the rights of Lessor as 13Jl(\lord under LItis Lease, �L�e�~�1�o�C�e� �~�h�a �l�l� i\!Om 10 mortgagee or 
sw:;h �p�u�n�:�~� Of 2SJigncc, as the case may be {a ''Suc<;g:lOT i.qIor'1, and recognize Lhe 
Successor Lessor as lessor under tlll! !.ease, and Successor Lessor shall recognize And 1101 
dIsturb /.esI='ltenaney crealed hereby, 50 long as L=ee is 001 then in default under this 
!.ease, this Lease shall coounue in full force and effect as a directluse between the SueCC!.<30r 
!.essor lUld Lc$See, provided that the 5uccCSSClr Lessor shal l only be liable [or any obligatIon. of 
Lessor under this Lease which I1CCnte Cmrn and afta' the date tholl slIGb Successor Lessor KqUII'CS 
title 10 liUCh Property or otherwise succeed5 10 the rights orLcssor as landlord hucundcr, The 
foregoillg provisions shall be sdf-<lperative a.nd effcctJ,'e WIthout the execution of further 
Instruments" 

5 AssigomutJSubleuillG, Section 23 Os hereby ammded as follow. 

(a) The following sentence is added 10 the end oftbe flTSt paragraph ofSccllon 21: 

MFor ptUpOses of danficarion, IIU. SoctJon II not and shall not be docmcd 10 prohIbit 
Lessee', right to collaterally asSign i15 interest 10 any third person or enlity, including, without 
!imiution, by plxinc or grunling any lien, �c�n�e�u�m �b�~�e� �o�r�o �t�h �~� u...w;ly wkrcslon the �~� 0\' 

, 
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its lhtetnts therr:u.oder. III of which such actions may be taken by Lessee without LesSOr'1 
�~� .. 

(b) The following p""'gmph il added 10 the end of Section 23: 

"NorwithsWldil'lg any provision 10 the comnry in �t�h�i�~� Lease. �~�r� o;onsents \0 the 
transfer OlllSSlgnmCnL ofLesscc's ri&h1S under !his Lease upon a foreclosure on l..e&.>ee'$ interests 
hemn, Of deed 1I'IiJI:I I of foreclosure, 10 any lender ofl.essee or an affiliate of such leoder. and 10 
the lirli! transfcr or Ull1gnment of such ngblS subsequent to foreclosurc by such lender Ie . third 
party, SO long as tht tlnrd party can demonstrate Sl1 ffieien! financial �c�r�e�d�i�t�w�o�r�t �h�i�n�c�s�~� reasonably 
!lCl:cplabte 10 Lessor" 

6, Go"crnin; Llw . Sections 37 and JS.H are hereby illCOrporaled in full by thIS 
reference. 

7. No Olbcr �M�o�d�i�l�i�c�~ �t �i�o�n �.� ExCepl as: expressly SCI forth in this Amendment, 
nothing herein contained !haI1 be deemed. 10 modify, supplement, supenede or olhe!WlsC amend 
any t= Of condition in the Lease, and the parties bereto acknowledge �a�n�d�.�~� thallll = 
and condlllons of the L.eue are and $hill ranain in fun �f�~� and effect. 

8. CondItion 10 EfJectivcnen. This �A�m�~�'�O�d�m�c�n�t� shall only be effective upon the 
closing ofthRt certain trat\$8.Ction whereby the shareholders ofP.A. Morabito & Co., Limited 
("PAMeo',), the corporation that owns III the SlOCk ofl..cssee, will enter 11110 a SIO<:lr: P=h:lSC 
Agreement with Jerry Herblt C'&!:ll!!) pursuant 10 whIch Habst will pun::h;ose all of the 
oulSWtdlng SlOek of PAM Co. 

9. CoUnlCrpftrlS. This Amendment may be executed in one or mOre coumerparlS. 
each of .... hich shaH be deemed JJl Origl!! ;tJ, 

[SIGNATURE PAGE FOlLOWS} 

J 
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IN WITNESS WHEREOF, Lessor and Lessee have executed thioi Amerniment OD 
the do:e fint above wri tten_ 

LESSOR; 

EDWARD C. \""OOLEY AND nJDITH A. 
WOOLEY 

By �~�C�.�4�~� _ 
Printed Name: @w/W'--,t.1 C , �@�£�J�o�~� 

Title: z:;t:4f Z 'V>? e , 

LESSEE; 

BERRY ·HINCKLEY INDU STRIES 

By: ___ _ ___ _ _ 

Printed Name: _ _ _ _ _____ _ 

Title: ______ _____ _ 
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WITNESS my h;and ...-.t olllcill Wll 

1""-) 

STATEOFt..,I:f""'ft;'" I 

I )" 
COUtm'OF ,S<>n,t... C .. ", 

On �H�"�"�~� 1..1, ;;"",;... beloreme.H",';j H. EJ'''''aNOI:<>fyPublic;;'' 
andlOrlaic!S!3!C.pnrsonaiyappeatf!d T .. d.ik. J. W of;;&;; 1'&3""O Y) ',"7 " 
�~� proved to me "" It1o: _ 01 11811&!:Ictory evkIano:t(lD be the �~� wliose namellf �~� 

subscf.bed 10 !hi! within 1rIa1romen1 and tdt/IoWIedge<I 10 me �I�h�a�t�-�t�o�e�l�s�h�~� Ihe ""'0 II 
�~ �"�,�I�\�i�o�e�i�r� "",lIorized capac.1)'!ie&j.. ...t Iha by fti&lhef llllei- oignatuleM "" the Ntruml1l! h 
�~�.� or the ftIlli'f upon 1;HIt.aII 01...wcr. the �~� aded. eucutu:I the inttrunent 

7 
(SEAL) 
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[N wtTh'ESS WHEPJ::OF, Lcuorwl.eueto line aecutDd tbiI �~�I�O�C�I� 

W �~� finlabQve wrilltll. 

£OWAllDC. WOOLEY k'llDJUDml A. 
WOOLf,Y 

LESSEE: 
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�5�T�A�~� OF NEVADA ) 
} 55, 

COUNTY OF WASHOE ) 

WITNESS my haM.na otr\cIal seal 

�~�.�d�"�-�,� 
(SEAl) 
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GUAJL\NIY AI::R!;jr;1>1E1IT 

ThiI GtJARA}I!TY A.GRE2MENl', dan.! Dolm_day cfM!l:'cll, 2OD7 (Ibis 
"AIm'Ql;n:"). is rD3<Ie by Jerry HaWt.;III m.JividuI (the "Gumnll!:"), for !he �~� of 
Hdward C. Wooley:wl �J�~�i�l�h� A. WC>OI.,. Inl!Ucs �o�£�l�b�e�.�s�m�.�~� C. Wocloylll>d Indith A. 
wooley b:c:'Yi_ �~�~� 1':u<I YEll' 2000 (!!Ie �~� 

�~ �A�1�.�S�:� 

A. The r.c.-. IDd Borry-tllllCkl<y �~�I�o�s�,� a Nevada cmp:>rati<)<l Mml"). .... p""'" '" \hot <::aI2iD lA;a$. �~� to.. J'<"P«IY IoWcd CD U.s. Hi&hway )() III Span. 
�N�o�n�d�a�{�r�h�o�~� 

E. ThoGu:lruW>rdewes lDcu.ta-iIm> �1�l�:�i�&�~�1� inCftlctID �~�W�e� 
i.M;dIord ID (I.) �~� 0CII)5eftt u:xI<r !lie J..eaae to. chantc of=\ "f PA Monbito '" �C�o�~� 
Limitod �(�'�~� die �~� WI..-.. all dIe-.d< DfSAI ondfar (u) """'" into zn 
bendm .... ID �~�L�e�a�w�.� 

AC.u:n.f!.NT: 

NOW, TBBREFORB, in """"do:nIion orb �~� IDd ofbcr £POd oed vaJn;Kll • 
..... �~�~�M�C�e�i�p�I� .... DII!ici .... '7ot __ �b�l�!�n�:�b�y�o�o�J�o�u�w�l�o�d�p�d�,�~�~� 

III:<:by , '>I"', . pr!IJIIiur cd �~� '" �~� 

I. Guarmry. Th<I G:Imnm:" UJICOnt!i';Dn' lly, o\l£olutcly lQIli.=vocdJ!y �"�"�'�~� 

"'" timdy po.ymtDt""" pednrm ...... ofc:acb otlU:ll'l �~� �~� out olD UDdu!be. 
Luoe(:kld! obti.,ws, tile "'OqormIftd Ql,]i"*"",, 1bo �~ �' �.� �~� mode hereby 
iI • �~�o�f�t�l�m�d�y� po,-&:Id.ptd>mt......., ottbo �~� ObIiptioal_1IOI D>Ctdy 
ot..,ll octibil!ty or �~�o �( �"�"�"�'�o�b�l�i�p�!�i�o�:�n�a�.� 

2.. !qpt:di..,w Rim of. te<nr. 1'1>1 Ouaraalm' �~�!�I�u�I� it lID:! to !he = 
duI run .nt...-(0.) foil. 10 �a�a�I�i�q�.�"�,�.�o�t�4�w�~� �O�b�~�p�!�i�a�r�,�l�8�I�!�d� fIih to lQ!I<dylll<b 
IlIihn 'I'ri!bin Ihitty (3G) days:&en: recerriDg..-rittec �~� 6-o:m die: t.c..n ofrucb lailon, Q]' 

�~�)� is subjllCllO • p«1di.u.g pclitlOIl fur rdief!lrldo: Cblpla' 1 or 0I>pt<r II ofTiJ1e II w!be 
l10iml Su!et Codo.. Jblo au-tor will boo dir«:llyrupc:oa.j"Ja Ii>r dill !WI o;rtODl Df lllY 
IJIISItiofiod Ou.ordccd Qbli'gtim· 11:11 �~� is .. �~�!�'�J�M�>�'�d�i�t�i�m�.�J� .J>sG1-.uc.1"""""" .... 
.....mm,q �~�o�l�p�a�)�'�l�'�l�"�l� m:I pcrtotmm:>:!, :mII..m t=UI in tid] i:m:c ad d!l>:I; 
...-i!ho<d .. pnt 10, ,...d Il:oo ob\ipti<mI "ftboOa1raatolr I:=modct man "'" be impaired, afi'ocIaf 
or,;el.....-..l by, my oftbc. toUo..;"g: (i)..,y =di1IcolioD" snpp\<meII1, <l<temio.. �O�I�'�'�'�'�'�~� 
o£llly of !he G\l£-...! Obli£lli= OI'!boo Laoe: (II)""J' �~�.� �~�O�I�'� olh< ....non 
ialllllp<rllll<:'dl> <Or m-lar; (iii) .. , ftIIIuro acdclayloy!be i.e.w or mD ;" =-:iJiD& ... , 
righl or po ...... \lIIiIcr IbJ: �~� (IY) 1III1bnlidi!y Q]' �,�.�.�.�.�,�.�~�m�.�.�,�,�"�"�"�"�"�'�"� ot or 1liiy 
im:t;aIamy or clber oSe!.oocI ill =r of; i!II; 1.-.: ... �~� �(�)�b�~�p�r�i�o�n�s�;� �(�~�"�3�'�J� �~� ... 
QOI1-<O:_jse of an, righl. f'rUIedY. pD1\'CI' 01' privil<S" In �~� of!his AJrCCIlU"II. or my of tbII 
�~�.�.�«�o�d� Oblipti<ms; ("') IIll)'IruIICor o(tho! _ ocr-to, or m y C0DS01i<hIi"" 01' 

II\CI &a' of me Ussar 1ri1b Of' inID. :my o!bef 9l)'; (\-U') lIlY \"ol\mIJ:y .... "' ..... umzy �~� 
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�~�:�>�,� sa!co, adler �~� oflll ... ou.bar.tiJDy1lll oClbt NSOIS, recdYlQbip. 
inscIvcacy. �~�.� �~� or cirDihrproc"""""'a; affi:>:tiaJ Bm 01' l1li)' ofill �~� 

'" (1'ili)..". �~� .... _oflhc �~�o�C�d�>�e� I.......ar!hit �~� The G.:armtor 
�~� .. <>i_ EI)' �~� II> ilS ohtipiou homIu&:r!W",;pt.,;.., If .. �~� or III:,Y oil!!. 
bq;oin& """ h=by �~� tbo etrca ,,(lUll' fJtt, �~� ar Mm OralY �m�t�u�r�~� 
1Yb.== Ib&I WOld" �~� 0< �~�a�r� pve riz 10 ,<!cf0ll$C: to, /be oblipriOl1 of' 
fIlmY OT guo!'OII!Or. Wilhoott �I�i�m�i�~� cxeept II) tbo: tttcIJ1 spc>:i6c:ally JlIcvided ill �p�~� 1 
lIortot �I�h�~� Guomnlor waives any right II mayhlnlO �~� tho t.es:.Jr. """ any �o�b�l�i�p�t�i�D�~� tbo: 
L=crr znoy bve, to pmceod. lim ophu;t Bm or oxb.mut my �~�'�"� \hat il �~�y� havo �~� 
IIHI ill n:spcct of �'�"�"�"�"�I�'�~� 0< ....... porlonplllCC c!1II<> �~� Oblipliom. befimo 
dcm:u:ul b- �p�~�:�.�m�C�l�l�!� ... �P�~�"� by �~� �~� 1I!Id ... !his �~�O�!�I�I�.� 

n... G-=m!co" aobaw \I::dpI dill m.. rlptJ ODd I""O<II<dks b=itt jIIV'>'idai .... DOC 
�e�.�;�~� �~ �f� OIlY �~� rigbI:I; '" n:wedIes �~� tho L..-r....,. 0IlIcnrisc haw- at J..o. .. or �i�n�~�.� 
IIId slu!lno< pejllltio:e \be taso.'r rip;!I;I1I5S..-! ""y otb« c1o:iIG tI!ld..- �~� Lease.. 

J. DqIIipg olAmgpSllt, n... t:.:= �c�l�1�l�l�i�s�~� ... :illll<:cill .... aod tIU 
�/�I�I�;�~� d:.alI �~ �D�f�1�:�<�l� bOIl _ em.:t IlaIil, tbo: daIiDt cflha! ""<taiA Sled: I'1Ir<:hIso 
..... """"'"""" by """ _ a...uac.r, 01"" oompIOIY �~� by IIim. IICIIlbe "'OCkho"'_ of 
PA.,",CO. lbiI �~� will ClOII6mIoo iD fhP bIOI: _ o&ct oa:\ �I�b�c�~� oflbc 
�~� ha<Ul>du.;n ...:J! be.tiscbmpcllO<llil tbo...u..-of(i) tbc dr.e .. �~� Ole 
Go· ... """"" ObJigotiol:a ore Ml,. �~� arisfiod """ �~� .... 1I:>IfJ Bl/l'. tiabilil)' 10 
!Ilor.e.- ..,,&r!be Lcuc- ohall haw. bcm """'Ple<dy ri...."".,j. s-tidio:d """'" �~�o�d�.� 
�~� <>=!r.I fu>t. at (Ii) """" .. ehage;"" tbo: C<XIIrCI ofBHI JlI"09ided Ib&I iIu> t.c..r .... 
""""ental. to 511Ch<:hmgoo orC<llllrOl, ....tIJcb comcnl dWI.lIO"< bc=nohIy wi.Ihl>eId. FOT thI! 
pUrPOSt ofthc I'IltcgP!Da: scnICDC:e, "t:I=p in!b: OOllll"ol ofBHl" oh.>lllllUD the IIarlSIl:t, OIl .. 
�~�~� basis, oC S1l% .... _ ottbc 9OtiD.a: ClItdroI <>flIH] to a party ""I �~� cti=ttyor 
ln4i=tIy, I>ylhe Gu>m>Ior. �~� Herbst, Thno!byHabcl orThlyHcrbn. Niy 1nQf( .. ot 
(lnarantlll'< iII_ iDBm o>thcrduzlapoo. a dmII:e in!b: CCIlIIroI " ram with Le:s:!or's oootUIIt 

9"f"lW II> sec.Uan ("1 dIeM:..;u IlOl ... alii �~� �a�r�~�.� �o�b�~� binaQdor 
10 �~� "IllI: �~� Obliplica ..w l1<li "" <>mJidmd &llypczf"""Cl'l,. &Ilistiod IIIDII 
o!i.Id:m"t<d CaJ:ml<ss...t =iii all obtipioao cfBm 10 Ibc t=orpmw..oat to !be La« �~� 

II=. Mly -'- """""'''<11 pcd....-l. aIidIal_ �~� .... lb) 10 the dCIeIII. aQ)' dab. by 
�t�b�o�r�.�e�.�-�~ �m�n� ........... �~� 

•• N<> Nsitf¥1!C7'4 n. riaba -' Dblipriotrs <>fib> G\i3:m;ar bcmmckr _y II1II 
be o.ui:=i �~�J�1�!�b�e� priar.....:inm-u otlbo r..cs-.... tbc I!II:D bQ:di.o:Ia::y orlbb 
A(ltcUiiiid:. AJrypllljUt04 �o�o�s�I�~� in viDbtiDo. otlhil ...:tio:o JboIl �~� 'IlJll1od \"lIid. All 
""w:na$< and. ag=mcoU iD !hi, Apc:mm! m>de bylhc Ou:a=!«.twl bind. alld iD>n 10 ibo 
�~ �t� afiu 1IUCUO:<>lS and pccmittcd �~� 

5. JntewtjQO; Modi!jOl.!i!ll!; W!ljvq. 1"biJ Agrumtllt ClXlSlitu:cs ilia ""tino 
sv=nCZII between wportic< bc:reIIl willi rupoct to !be subjecl m.>ttahereoCwlllUp<:iS<d<:o til 
prior �~� oflha parties. No �~� modifi"'lli"" or :ammdtcccl orthlJ 
�~� 1I'ill be bindinI anlea mC"I1d Itt writina by the Ou=tor IIDC! JICkDowled&ed md 
m:epted by !be l.Q;o:or or !he tt= �~� otlhb ApaDall. No .. >.ivu·olmy �c�r�~�~� 

, 
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provioiom ol!hi< �A�g�<�~� wiU �b �~� dtcmod !O be or $hall «=Ii1ute a """lnnT=>t...r=. No 
-mr �~� be binc!ma: =k:a ox........t In writiDa by IbopmtylD2kiDl: Ibo waiVt:l". 

6. NoTbirdP.rtv BmwyviOJ. NDIhing '" lbisAgm:m<:ntiblll �~�m�y�r�i�p�.� 
or �~� "POD ""YP=<XI OIkr!!:lan !lit Lessor o:>d I!s pi • aqd.u:ip. 

7. Gownio'Ln(. "lhii.ABt=cwillbepvemed in all rospocl> by che 13M of 
Ibo s_ �o�f�~� .. Ubcllzt �r�t�~� CD _tlids otlr ... prlDc!p!cs.. 

[gpt\I. pap foUow:cJ 
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fN WITNESS WHEREOF, the: undc:rsigncdblvec:a\l$ed Oris Guannty Ao-nom 10 be 
dill,. exoclll..:i as of:he date lim above written. 

Each oi me unr1tnigucd hCfoby acknow!edgs iWI oco;q>ts Ibis Ouar.nly AgIeeall:<Jt as ofdte 
date haool 
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SECOND AMENDMEl\'T TO LEASE 

This Second Amendment to Lease ("Second Amendmenra) is dated as of the __ day 
of May 2011 ("Effective Datet,È) by and between EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, as Trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable 
Trust Year 2000 (collectively uLessor'), and BERRY .. HINCKLEY INDUSTRIES, a Nevada 
corporation ("Lesseefl). 

A. Lessor is the current landlord under and pursuant to that certain lease dated as of 
DecemberJ 2005) entered into between Bdward C. Wooley and Judith A. WooleyÈ as "Lessor," 
and Lessee, as amended by that Pirst Amendment to Lease Agreement dated December, 2006, 
between Lessor and Lessee (collectively, the I1Leasefl

), for certain real property located in Carson 
City, Nevada. 

B. Lessor and Lessee desire to amend the Lease all as below set forth. 

NOW, TIlEREFORE, in consideration of the mutual covenants and agreements set forth 
herein, Lessor and Lessee hereby agree as follows: 

1. Capitalized Terms. Capitalized tenns not otherwise defined in this Second 
Amendment shall have the meanings ascribed to them in the Lease. 

2. Conflicting Terms. To the extent the provisions of this Second Amendment 
conflict with any of the terms or conditions of the Lease, the provisions of this Second 
Amendment shall control Lessor and Lessee acknowledge and agree thatt as modified hereby, 
each of the terms and conditions of the Lease shall remain in full force and effect and are 
enforceable in accordance with their respective terms. 

3. Allowance for Tenant Improvements. Concurrently with the execution of this 
SecOlld Amendmen4 Lessor shall release to Lessee an improvement allowance of Two Hundred 
Thousand and No/lOOths Dollars ($200,000.00) (the "Improvement Allowanoe"). The 
Improvement A11owallce, or some portion thereof, sball be used, at Lessee's discretion, for the 
construction of certain improvements to the Premises as set forth on Exhibit n A", attached hereto 
(the IIImproveroentstt). Upon the completion of the Improvements) Lessee shall have no 
obligation to repay any portion of the Improvement Allowance. Additionally, Leesee asrtt8 tbat 

tae 1.'$9"._19 must be C'ompleted JlQ laar til. II fR9mh6 feUe'JoWBI tkB sate sf 8KSSW9R g£2 'Ii 
; tbiB ioeiRd A wawJmeat Lessee shall be entitled to retain any unused portion of 
Improvement Allowance following completion of the Improvements. 

Lessee shall complete all Improvements within 6 months from the date of execution of
this Amendment. 

4. Rent The Lease is hereby amended as necessary to reflect that commencing as of 
the Effective Date, the Base Monthly Rent due from Lessee to Lessor shall be reduced to Twenty 
Thousand Twenty-five and 821100tbs Dollars ($20.025.82). For the avoidance of any doubt. the 
Base Monthly Rent as amended, shall continue to be subject to the Rent Adjustment provided in 
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Section 4(8) of the Lease. 

5. Assignment/Subletting. Section 23 of the Lease is hereby amended to the extent 
necessary to provide that Lessee shall be permitted to sublease any portion of the Premises, to 
any third party, upon notice to Lessor but without the necessity of obtaining lessor's approval 01' 

consent. No such sublease shall operate so as to release Lessee ftom any obligation or liability 
under the terms of the Lease. Lessee shall be permitted to assign the Lease, to any third party, 
upon notice to Lessor and approval of such assignee by Lessor, which approval shall not 
unreasonably be withheld. In the event of a sublease or assignment on the part of Lessee, any 
proceeds received by Lessee as a result of such sublease or assignment shall be and remain the 
property of Lessee, and Lessee shall have no obligation to remit to lA¤or any portion of such 
proceeds. 

6, Guarantee. Guarantor hereby consents to this Second Amendment and waives 
any defense on a claim that this Second Amendment alters the existing Guarantee. 

7. CounteJ:parts. This Second Amendment may be executed in any number of 
counte1parts, each of which shall be deemed an original hereof, but all of which shall constitute 
but one and the same document 

IN WITNESS WHEREOF, the parties have executed this Second Amendment effective 
as of the date first above written. 

LESSOR: 

BOW ,Co-Trusteeofthe 
Edward C. Wooley Judith A. Wooley 

Trust Year Its: 

]. 
JUDITH A. WOOLEY ;0 Trustee of the 
Edward C. Wooley an 1 lth A. Wooley 
Intervivos Revocable Trust Year 2000 
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