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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
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(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 
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(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this "Agreement'') is made by and 
between Spirit SPE Portfolio 2005-5, LLC a De1aware limited liability company ("Sell~, and 
Edward Wooley an individual ("Purchaser''). Except as otherwise expressly defined herein, 
capitalized terms wiD have the meanings Set fOrth on Exhtbit A attached hereto and incorporated 
hetein by this reference. 

For and in consideration of the mutual covenants and promises hereinafter set fbrth, the 
parties hereby m.utua11y covenant and agree as fDllows: 

ARTICLE I 

PURCHASE OF PROPERTY 

Section 1.01. Agreement To Purchase. Purchaser agrees to purchase, and Sener agrees 
to sell, in accordance with the terms, conditions and stip~ns set fOrth in this Agreement (the 
"Transactio~"), all of Seller's right, title and interest in and to (a) the real property as more 
particularly described on Exhibit B attached hereto, and any and all improvements thereon and 
appurtenances thereto (collectively, the "Real Property',); (b) the fixtures affixed thereto; (c) all 
leases and rental agreements relating to the Real Property or any portion thereo( including, 
without limitation, the Lease, and to the extent held by Seller, all rent, prepaid rent, security 
deposits and other tenant payments and deposits; and (d) all other property interests belonging or 
appmtenant to the Real Property (all of the foregomg items in clauses (a) through (d) above, now 
or hereafter existing, collectively, the ~perty"). 

Section 1.02. Porehase Priee. The purchase price to be p~d by Purcbaser to Seller for 
the P;roperty is Three Million Two Hundred Eighty Six Thousand Five Hundred Fifty Two and 
0011 00 Dollars ($3,286,552) (the "Purchase .Pri~"). The Purcbase Price,- as may be adjusted 
pursuant to requirements of this Agreement,. sball be paid by Purchaser in immediately available 
federal funds at Closing. 

Section 1.03. Earnest Money Deposit. WItbin three (3) Business Days after the 
Effective Date of this. Agreement, Purchaser shall deposit with the· Title Company the sum of 
Twenty Five Thousand and 00/100 Dollars ($25,000) (together with all interest accrued thereon, 
the "Initia1 Dtmosit~. Upon the expiration of the Inspection Period, as defined below, Purchaser 
shall deposit 8Il additional sum of Twenty Five Thousand and 00/100 Dollars ($25,000) (together 
with the Initial Deposit and all interest accrued thereon, the "Earnest Money De.posit''). The 
Eamest Money Deposit shall be placed in an interest-bearing account by the Title Company, and 
shail be held by the Title Company and applied against the Pul"cbase Price at Closing or 
disbmsed as provided herein. 

Section 1.04. Prorations. All taxes, insurance, utilities and maintenance expenses 
relating to the Property for the year of the Closing to be paid by the tenant. pursuant to the Lease 
shall not be prorated; all other amountS, if any, shall be prorated as of the Closing Date. Rents 
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actually paid to and received by Seller with respect to the Property fur the month in which the 
Closing occurs sba11 be prorated as of the Closing Date. 

Section I.OS. Purchaser's Financial Contingency. Within twenty one (21) Business 
Days after. execution of this Agreement (the ''Loan Commftment DeadIin~J, Purchaser shall 
have obtained a loan commitm~ for market rate financing (the "Loan"). Purchaser shall 
diligently and timely pursue obtaining the Loan in good fidth and shall execute all documents 
and fmnish aU infurmation and documents required by the lender and sball timely pay the costs 
and fees of obtaining the Loan. Purchaser agrees to satisfy reasonable requirements of lender 
and shall not withdraw Purchaser's loan application nor intentionally cause any change in 
circumstances that would prejudice lender's approval of the loan application or funding of the 
Loan. Purchaser must provide written notice to Seller by the Loan Commitment Deadline of 
Purchaser's inability to obtain a loan COlillilitment for the Loan. IfPorcbaser so notifies Sener, 
this Agreement shall terminate, in which eveilt the IDitial Deposit shall be returned to Purchaser 
and neither Purchaser nor Seller sba11 have any further duties or obligations 'Ullder this 
Agreement, except as otherwise provided herein. If Seller does not receive timely written notice 
to terminate and Purchaser does not close, Purchaser shall be in de:fimlt under this Agreement. 

Section 1.06. Condition of Property. Seller and Purchaser understand and agree that 
Pnrcbaser's purchase of the Property and other rights. to be conveyed, sold, transferred and/or 
assigned pursuant to this Agreement shall be on an "AS IS" "WHERE IS" physical basis, 
"WITH ALL FAULTS," without representation or wmanty, express or implied, with regard to 
physical condition, including without limitation, any latent or patent detects, conditions of soils 
or groundwater, existence or nonexistence of hazardous materials, quality of construction, 
workmanship, merchantability or fitness for any particular purpose as to the physical 
measurements or useable space thereof Purchaser hereby acknowledges that Purchaser has 
inspected or will inspect the Property to Purchaser's satisfaction and that Seller does not plan to 
conduct its own inspection and shall not be liable ror any latent or patent defects in the Property. 
Pnrcbaser acknowledges that neither Seller nor any representative or agent of Seller has made 
any representation or warranty as to any of the fOllowing: (a) the physical or environmental 
condition (including surface and subsurfilce conditions), state of repair, income, expenses, 
operations of the Property and surrounding property; (b) the assignability, assumability, 
transferability or validity of any licenses, permits, government approvals, warranties or 
guaranties relating to the· Property or the use and operation thereof; (c) the accuracy or 
completeness of any information provided by Seller with respect to environmental matters; (d) 
compliance or noncompliance with local, state or federal statutes, ordinances, orders or 
regu1ations concerning the Property or the use thereof; (e) prior or cuaent operations conducted 
on the Property; or (f) any matter or thing affecting or relating to the Property or this Agreement 
not expressly stated in this Section 1.06. Purchaser has not been induced by and has not relied 
upon any statement, representation or agreement, whether express .or iiDplied, not specifically set 
fOrth in this Agreement. Seller shall not be liable or bo:und in any manner by any oral or written 
statement, agreement or information pertaining to the Property or this Agreement furnished by 
any agent, employee or other PemoD. 
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ARTICLEU 

DUE DILIGENCE 

Section 2.01. Title Jnsnranee. 

(a) Title Commitment and Title Poliq. Within· five (5) da:ys of execution of 
this Agreement, Sener shall order an owner's title insurance commitment ("Title 
Commitment") with respect to the Property issued by the Title Coinpany, fur an owner's 
title insurance policy (the 'Title Policy"). Seller shall cause a copy of the Title 
Commitment and copies of the Schedule B-2 exceptions to be delivered to Purchaser. 
The premium related to the Title Policy shall be paid by Purchaser and costs fur 
endorsements, if any, sha11 be the responsibility ofPurcbaser. 

(b) Title Company. The Title Company is hereby employed by the parties to 
act as escrow agent in connection with this Transaction. This Agreement sba11 be used as 
instructions to the Title Company, as escrow agent, which may provide its· standard 
conditions of acceptance of escrow; provided, however, tbat in the event of any 
inconsistency between such standard conditions of acceptance and· the terms of this 
Agreement, the. terms of this Agreement shall prevail The Title Company's receipt of 
this Agreement and the opening of an escrow pursuant to this Agreement sball be deemed 
to constitute conclusive evidence of the Title Company's agreement to be bound by the 
terms and conditions of this Agreement ~g to the Title Company. 

(c) Title Company Actions. The Title Company is authorized to pay, ftom 
any funds held by it fur each party's respective credit and in accordanCe with the closing 
statements executed by both parties, all amounts set furth on the closing statements as 
necessary to procure the delivery of any dOcuments and to pay, on behalf of PQrchaser 
and Seller, all charges and obligations payable by them, respectively. Seller and 
Purchaser will pay all charges payable by them to the Title Company. The Title 
Company shall not cause the Transaction to close unless and· until it bas received written 
instructions from Seller and Purchaser to do so. The Title Company is authorized, in the 
event any oonflicting demand is made upon it concerning these instructions or the 
escrow, at its election, to hold any documents and/or funds deposited hereunder until an 
action sball be brought in a oourt of competent jurisdiction to determine the rights of 
Seller and· Purchaser or to interplead such documents and/or funds in an action brought in 
any such court. Deposit by the Title Company of such documents and funds, after 
deducting therefrom its reasonable expenses and attorneys' fees incujTed in connection 
with any such court action, shall relieve the Title Company of all further liability and 
responsibility for such documents and funds. 

484s-9631..@28.1 

(d) Title Objections. 

(i) Within three (3) days after the Purchaser's receipt of both the Title 
Commitment and the Survey, Purchaser . shall notify Sener in writing of 
Purchaser's objection, if any, to any exceptions or other title matters shown on the 
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Title Commitment. or the Survey (each, a 'Title Objection~. If any Title 
Objection is not removed or resolved by Seller to Purchaser's satis&ction at least 
one (1) day prior to the Closing Date, then Purchaser shall have the option, as its 
sole remedy, to terminate this Agreement upon written notice to Seller, in which 
event the Earnest Money Deposit shall be retmned to Purchaser and neither 
Purchaser nor Seller sba1l have any further duties. o~ obligations under this 
Agreement, except as otherwise ~vided herein. 

(h) If any supplement to the Title Commitment or the SUlVey discloses 
any additional title defects which were not createct by or with the consent of 
Purchaser, and which are not acceptable to Purchaser, Purchaser shall notify 
SeDer in writing of its objection thereto (each, an "Additional Title Objection") 
within three (3) days following receipt· of such supplement or revision. If any 
Additional Title Objection is not removed or resolved by Seller to Purchaser's 
satis&ction at least one (1) day prior to the Closing Date, then Purchaser shall 
have the option, as' its sole remedy, to terminate this Agreement upon written 
notice to Seller,·in which event the Earnest Money Deposit sha1l be returned to 
Purchaser and neither Purchaser nor Seller shall have any further duties or 
obligations under this Agreement, except as otherwise provided herein. 

(iiI) Purchaser's failure to timely deliver a Title Objection or an 
Additional Title Objection shall be deemed Purchaser's acceptance of the matters 
disclosed by the Title Commttment and the Survey. If Purchaser does not 
terminate this Agreement by reason of any Title Objection or Additional Title 
Objection as provided in this Section, then such Title Objection or Additional 
Title Objection shall be deemed waived and approved by Purchaser and shall 
thereafter be deemed a Permitted Encumbrance. . 

Section 2.02. SeDer Doeuments. With reasonable promptness, but in no event later than 
five (5) days from the Effective Date, Seller shall deliver to Purchaser the fOllowing items which 
are in Seller's possession or under its control (collectively, the "Seller Documents"): 

(a) survey related to the Property (the "SurveY'); 

(b) environmental report related to the Property (the ":Environmental 
Rtp>n");and 

(c) a full and complete copy of the Lease, together with all amendments, 
modifications and guaranties relating thereto, and to the extent that the same is not 
proprietary or confidential, all financial infurmation related to the tenant under the Lease. 

Section 2.03. SlU'Vey. Purchaser may, at its expense, order an update to the Survey if 
required by the Title Company or otherwise required by Purchaser. 

Seetion 2.04. Environmental Purchaser may, at its expense, order an update to the 
Environmental Report, if deemed necessary by Purchaser in its sole discretion. 

. . 
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Section 2.05. Tenant Estoppel Seller shall use commercially reasonable efforts to 
obtain and deliver to Purchaser, at least three (3) days prior to Closing,· a tenant estoppel 
certificate ftom the tenant under the Lease certifying (a) that the Lease is in full mrce and effect 
and that, except as otherwise stated therein, the Lease has not been amended or modified; (b) the 
commencement and expiration dates of the Lease; (c) the rent due and payable under the Lease; 
(d) the security deposits~ if any, held by Seller, as landlord under the Lea$e; (e) except as 
otherwise stated therein, that no party is in defauh under the Lease. . 

Section 2.06. Inspeetions. From the Effective Date and for a period of ten (10) 
Business Days after Purchaser's receipt of the SeDer Documents (the "Inspection Period~, 
Purchaser may perfurm whatever investigations, tests and inspections upon the Property during 
normal business hours or as otherwise requested by Seller; that Purchaser deems reasonably 
appropriate (collectively, the "InspectioM'); provided, ho~er, that prior thereto, (a) Purchaser 
sball give Seller at least three (3) days' prior notice thereof; and (b) Seller and any representative 
of Seller sbaIl have the right to be present during any Inspection. Purcbaser sball have the right 
to terminate this Agreement by written notice to Seller on or beibre the· expiration of the 
Inspection Period ~ based upon the Inspections, Purchaser determines, in. its sole discretion, that 
the Property is not satisfitctory, in which event, this Agreement sball terminate without further 
liability to the parties except as expressly set fOrth herein and the Initial Deposit shall be returned 
to Purchaser. In the event that Purchaser :&ils to provide such written notice to Sener on or 
before expiration of the Inspection Period, Purchaser shall be deemed to ·bave waived any 
objections based upon the Inspections and subject to Sections 2.01(d), 6.02(a) and 7.01, the 
Initial Deposit shall be non-refundable. 

ARTICLEm 

CLOSING 

Section 3.01. Closing Date. Subject to the provisions of Article V of this Agreement, 
the closing date of the Transaction contemplated by this Agreement (the "Closing") shall be set . 
by mutual agreement within ten (10) days after the expiration of the Inspection Period, but in no 
event l~er than sixty (60) days after the Effective Date (the "Closing Dat~. Pre-closing, which 
includes the parties' deposit with Seller's counsel (or, if directed by Seller's counsel, with the 
Title Company) of all documents (including without limitation, the ex~ed Transaction 
Documents), all as necessary to comply with the parties' respective obligations hereunder, sball 
occur three (3) Business Days prior to the Closing Date or as otherwise mutually agreed upon by 
the parties. The parties shall deposit all :funds required hereunder with the Title Company on or 
befure the Closing Date. 

Section 3.02. Possession. Possession of the Property, free and clear of all tenants or 
other parties in possession, except fur the tenant under the Lease, shall be delivered to Purchaser 
upon Closing. 

Section 3.03. Transaction Costs. Except as otherwise expressly provided in this 
Agreement, Purchaser sball pay fur an costs associated with the updates of the Survey and 
Environmental Report, procurement of the Loan, endorsements to the Title Policy, recording 
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fees, transfer taxes and closing costs. Each party shall pay its own legal fees. Costs fur the 
closing and escrow shall be split between Purchaser and Sener as usual and customary in the 
jurisdiction in which the Property is located. In no event shall SeDer's costs for this Transaction 
exceed Twenty Thousand and 00/100 Dollars ($20,000). 

Section 3.04. Tenant's Letter. Upon Closing, Purchaser shall deliver the Tenant Letter 
to the tenant under the Lease in the manner descn"bed in the Lease mr the giving of notice, or if 
not so descnDed, by certified or registered U.S. mail, return receipt requested, postage prepaid. 
The obligation of Purchaser in this Section 3.04 shall survive Closing. 

ARTICLE IV 

REPRESENTATIONS WARRANTIES AND COVENANTS 

Section 4.01. Seller. Seller represents and warrants to, and covenants with, Purchaser as 
follows: 

(a) Orgah;ation and Authority. Sener is duly organized or formed, validly 
existing and in good standing under the laws of its state of formation. Seller bas all 
requisite power and authority to execute, deliver and perform its obligations under this 
Agreement and all of the other Transaction Documents, and to cany out the Transaction. 
The Person who has executed this Agreement on behalf of Seller has been duly 
authorized to do so • 

. (b) Enforceability of Documents. Upon execution by Seller, this Agreement 
and the other Transaction Documents shall constitute the lega4 valid and binding 
obligations of Seller, enfurceable against SeDer in accordance with their respective terms, 
except as such enforcement may be limited by bankruptcy, insolvency, reorganization, 
ammgement, moratorium, or other similar laws relating to or affecting the rights of 
creditors generally, or by general equitable principles. 

All representations and warranties of Seller made in this Agreement shall be true as of the 
date of this Agreement, shall be deemed to have been made again at and as of the Closing Date, 
shaD be true at and as of the Closing Date, and, together with the covenants made by S~ner 
herein, shall survive fur six (6) months following Closing. 

Section 4.02. Purchaser. Purchaser represents and warrants to, and covenants with, 
Seller as follows: 

(a) Organizlltion and Authority. Purchaser is· duly organized and funned, 
validly existing and in good standing under the laws of its state of fOrmation. Purchaser 
has all requisite power and authority to execute, deliver and perfOrm its obligatioDS under 
this Agreement and all of the other Transaction Documents and to carry out the 
Transaction. The Pe.rson who has executed this Agreement on behalf of Purchaser bas 
been. duly authorized to do so. 
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(b) Enforceabillty of Documents. Upon execution by Purchaser, this 
Agreement and the other Transaction Documents shall constitute the legal, valid and 
binding obligations of Purcbaser, entbrceable against Purcbaser in accordance with their 
respective terms, except as such enforcement may be limited by bankruptcy, insolvency, 
reorganization, arrangement, moratorium, or other similar laws relating to or affeCting the 
rights of creditors generally, or by general equitable principles. 

(c) Litigation. There are no actions or proceedings pending against or 
involving Purchaser before any Governmental Authority which in any way adversely 
affect or may adversely affect Purchaser or Purchaser's ability to perlOrm under this 
Agreement and the other Transaction Documents. 

(d) OFAC List. Purchaser is not currently identified on the OFAC List, and is 
not a person with whom a citizen of the United States is prolubited fi:om engaging in 
transactions by any trade embargo, economic sanction, or other prohibition of United 
States law, regulation, or executive order of the President of the United States. 

All representations and warranties of Purchaser made in this Agreement shall be true as 
of the date oftbis Agreement, shall be deemed to have been made again at and as of the Closing 
Date, shall be true at and as of the Closing Date, and, together with the covenants made by 
Purchaser herein, except as otherwise expressly set fOrth herein, shall survive Closing. 

ARTICLE V 

CONDITIONS PRECEDENT TO CLOSING 

Section 5.01. Purchaser's Conditions to Closing. Purchaser shall not be obligated to 
close and fund the Transaction until Seller sball have delivered to Purchaser or the Title 
Company, as applicable, the following items: 

(a) the Deed; 

(b). documents that may be required by the Title Company for issuance of the 
Title Po Jicy; 

(c) fully executed originals of (i) the Assignment and Assumption of Leases 
and Rents substantially in the form attached as Exhibit C to this Agreement with 
modifications as may be required by or customary under applicable state law and 
necessary to confOrm to the particular filets of the Property; and (ii) all of the other 
Transaction Documents; 

(d) a duly executed letter addressed to the tenant under the Lease, in form and 
substance satisfilctory to the parties (the 'Aenant Lett~, notifying the tenant of the 
change in ownership and providing an addrr3s for future rent payments; 

(e) a closing settlement statement reflecting the crec:lits, pIOtations, and 
adjustments contemplated by or specifically provided fur in this Agreement; 
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(f) all documents required to be delivered by this Agreement and the other 
T~ttronDo~;md 

(g). such further documents as reasonably may be required in order to fully 
and legally close this Transaction, including any required assignments and assumptions 
of operating agreements related to the Property. 

Upon the fulfll1ment or Purchaser's written waiver of all of. the above conditions, 
Purchaser shall deposit immediately available federal funds necessaty to close this Transaction 
with the Title Company and this Transaction shall close in accordance with the terms and 
conditions of this Agreement. Unless otherwise dated, aU of the documents to be delivered at 
Closing shall be dated as of the Closing Date. 

Section 5.02. Seller's Conditions Precedent to Closing. Seller shall not be obligated to 
close the Transaction until the fulfillment (or written waiver by Seller) of all of the ibllowing 
conditions: 

(a) Purchaser sball have delivered to the Title Company the Purchase Price, as 
adjusted pursuant to the requirements of this Agreement in immediately available federal 
fimds; 

(b) Purchaser shall have caused to be executed and delivered to the 
appropriate Persons fully executed originals of (i) the Assignment and Assumption of 
Leases and Rents, with modifications as may be required by or customary under 
applicable state Jaw and necessary to conform to the particular facts of the Property, and 
(il) all of the other Transaction Documents; 

(c) Purchaser shall have delivered to the Title Company a closing settlement 
statement reflecting the credits, proIanons, and adjustments contemplated by or 
specifically provided for in this Agreement; 

(d) The parties sball have executed the Tenant Letter for delivery to the tenant 
under the Lease as descnbed in Section 3.04; and 

(e) Purchaser shall have delivered to Sener and/or the Title Company such 
further documents as may reasonably be required in order to fully and legally close this 
Transaction. 
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ARTICLE VI 

DEFAULTS; REMEDIES 

Section 6.01. Defanlt. Each of the following sball be deemed an event of de&ult (each, 
an "Event ofDefimlt~: 

(a) if any representation or warranty of a party set furth in this Agreement or 
any other Transaction Document is false in any material respect or if a party renders any 
false statement; or 

(b) if a party fails to keep or perfurm any of the terms or provisions oftbis 
Agreement or if any condition precedent is not satisfied by the other party at or prior to 
the Closing Date. 

Section 6.02. Purehaser Remedies. In the event of any Event of Default by Seller, 
Purchaser shall be entitled to exercise, at its option, anyone of the full owing: 

(a) Purchaser may tenD.inate this Agreement by giving written notice to Seller 
in which case the Earnest Money Deposit shall be returned to Purchaser and neither party 
shall have any further obligation or liability, except for the obligations and provisions 
which are expressly stated to SUIVive termination oftbis Agreement; or 

(b) Purchaser may proceed to Closing. 

Section 6.03. Seller Remedies. In the event of any Event of Defimlt by Purchaser, 
Seller shall be· entitled to receive the Earnest Money Deposit as liquidated damages and 
terminate this Agreement such that neither party shall have any further obligation or liability, 
except fur the obligations and provisions which are expressly stated to survive tennination of this 
Agreement. 

ARTICLEVll 

MISCELLANEOUS 

Seetion 7.01. Risk of Loss. 

(a) Contiemnlltion. It; prior to Closing, action is initiated to take the 
Property, or any portion thereot; by eminent domain proceedings or by deed in lieu 
thereof; Purcbaser may elect at or prior to Closing, to (i) terminate this Agreement, in 
which event the Earnest Money Deposit sball be returned to Purchaser and neither 
Porcbaser nor Seller sball have any further duties or obligations under this Agreement, 
except as otherwise provided herein, or (it) proceed to cIOse, in which event all ofSener's 
assignable right, title and interest in and to the award of the condemning authority, to the 
extent that the amount of such award does not exceed the Purchase Price, shall be 
assigned to Purchaser at the Closing and there shall be no reduction in the Purchase Price. 
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(b) C~. Seller assumes all risks and liability fur damage to or injury· 
occurring to the Property by fire, storm, accident, or any other casualty or cause until the 
Closing bas been consummated. If the Property, or any part thereo~ suffers any damage 
prior to the Closing ftom fire or other casualty, which Seller, at its sole option, does not 
elect to repair, Purchaser may elect at or prior to Oosing, to (i) terminate this Agreement, 
in which event the Earnest Money Deposit shall be returned to Purchaser and neither 
Purchaser nor Seller shall have any further duties or obligations under this Agreement, 
except as otherwise provided herein; or (ii) consummate the Closing, in which event all 
of Seller's right, title and interest in and to the proceeds of any insurance covering such 
damage (less an amount equal to any expense and costs incurred by Seller to repair or 
restore the Property and any portion paid or to be paid OJ! accolDlt of the loss ofrents or 
other income from the Property fOr the period prior to the Closing Date, all of Which shall 
be payable to Seller), to the extent that the amount of such insurance does nOt exceed the 
Purchase Price, shall be assigned to Purchaser at Closing. 

Section 7.02. Notices. All notices, demands, designations, certificates, requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Agreement 
(collectively called "Notices") shall be in writing and given by (a) hand delivery; (b) express 
overnight delivery service; (c) certified or registered mail, return receipt requested; or 
(d) electronic mail message, provided that a copy of such electronic mail message is also sent via 
certified or registered mail, return receipt requested, within one Business Day of the transmission 
of such electronic mail message, and shall be deemed to ~ve been delivered upon (i) receipt, if 
hand delivered; (ii) the next Business Day, if delivered by a reputable express overnight delivery 
service; (m) the third Business Day following the day of 4eposit of such notice with the United 
States Postal Service, if sent by certified or registered mail, return receipt requested; or 
(iv) transmission, if delivered by electronic mail pursuant to the requirements of Section 7.03(d) 
above. Notices ~ha1l be provided to the parties and addresses (or :facsimile numbers, as 
applicable) specified below: 

If to Purchaser: 

If to Seller: 

484S0.9631-6928.1 
Spirit. Purchase and Sale Agreemeot 
Tibaroml Spazks, NV 
1365 8ar:iDg Blvd 

Esward Wooley 

Telephone: __ _ 
Facsimile: ---
E-Mail: ---
Spirit SPE Portfulio 2005-5, LLC 
Suite 200 
14631 North Scottsdale Road 
Scottsdale, AZ 85254-2711 
Attention: Mr. Gregg Seibert 

~. Barry VanNorman 
Telephone: (480) 606-0820 
Facsimile: (480) 606-0826 
E-Mail: gseibert@spiritfinance.com 
E-Mail: bvannorman@spiritfinance.com 
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With a copy to: Kutak Rock LLP 
Suite 3100 
1801 CaHfornia Street 
Denver, CO 80202 
Attention: Micbael C. BuDock, Esq. 
Telephone: (303) 297-2400 
Facsimile: (303) 292-7799 ' 
E-Mail: michael bullock@k:utakrock.oom 

or to such other address or such other Person as either party may from time to time hereafter 
specify to the other party in a notice delivered in the manner provided above. Whenever in this 
Agreement the giving of Notice is r~ the giving thereof may be waived in writing at any 
time by the Person or Persons entitled to receive such Notice. 

Section 7.03. Assignment. Purchaser may not assign its rights under this Agreement in 
whole or in part without the prior written consent of Seller. No assignment of Purchaser's right 
and interest hereunder shall relieve Purchaser of any liability for the perfOrmance of any 
obligation of Purchaser contained herein. 

SeetioD 7.04. Indemnity. Purchaser sball indemnify, defend and holQ harmless Seller 
and its directors, offi~ shareholders, managers, members, officers, employees, 
representatives, successors, assigns, agents, lenders, contractors, subcontractors, experts, 
licensees, affiliates, lessees, mortgagees, trustees and invitees, as applicable (conectively, the 
"Indemnified Parties"), ftom and against any and all Losses of any nature arising from or 
connected, with (a) breach of any of the representations, warranties, covenants, agreements or 
obligations of Purchaser set forth in this Agreement; and (b) the ownership and operation of the 
Property on and after the Closing Date. Without limiting the generality of the foregoing, such 
indemnity shall include, without limitati9O, any Losses incurred by Seller with respect to any 
Inspections performed pursuant to Section 2.06. Purchaser's obligations under this Section 7.04 
shall survive Closing or termination oftbis Agreemc:mt. 

Seetion'7.05. Brokerage Commission. Each of the parties represents and warrants to 
the other that neither party has dealt ~ negotiated through or communicated with any broker 
in connection with this Transaction except fOr Sperry Van Ness on behalf of Purchaser. Upon 
the Closing and funding of this Transaction, SeDer agrees to pay Sperry Van Ness a commission 
equal to 2% of the Purchase Price paid by Purchaser under this Agreement. Each party shall 
indenmify, defend and hold harmless the other party from and against any and all claims, loss, 
costs and expenses, including reasonable attomeys' fees, resulting oom any claims that may be 
made against such party by any broker claiming a com:mission or fee by, through or under the 
other party. The parties' respective obligations under this Section 7.05 shall survive Closing or 
termination of this Agreement. 

Section 7.06. Reporting Requirements. The parties agree to comply with any and all 
reporting requirements applicable to the Transaction wbich are set forth in any law, statute, 
ordinance, rule, regulation, order or detelmination of any Governmental Authority, and finther 
agree upon request, to furnish the other party with evidence of such compliance. 
4845-9631-6928.1 . 
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Section 7.07. Disclosure. Except as expressly provided in Section 7.06, in this 
Section 7.07 and by law or judicial action, neither Seller nor Purchaser will make any public 
disclosure of this Agreement or the other Transaction Documents, the Transaction or the 
provisions of the Transaction Documents without the prior written consent of the other party 
hereto. The parties also agree that, notwithstanding any provision contained in this Agreement, 
any party (and each employee, representative or other agent of any party) may disclose to any 
and all Persons, without limitation of any kind, any matter required under the Securities Act of 
1933, as amended, or the Securities Exchange Act of 1934, as amended. 

Seetio~ 7.08. Time is of the Essence. The parties hereto expressly agree that time is of 
the essence wjth respect to this Agreement. 

Section 7.09. Non-Business Days. If the Closing Date or the date fur delivery of a 
notice or performance of some other obligation of a party fiills on a Saturday, Sunday or legal 
holiday in the state in which any Property is located, then the Closing Date or such. notice or 
perJi>rmance sball be postponed until the next Business Day. 

Section 7.10. Waiver and Amendment. No provision of this Agreement shall be 
deemed waived or amended except by a written instrument unambiguously setting forth the 
matter waived or amended and signed by the party against which enfOrcement of such waiver or 
amendment is sOught. Waiver of any matter shaD not be deemed a waiver of the same or any 
other matter on any future occasion. 

Section 7.11. Penonal Liabmty. Notwithstanding anything to the con1rary provided in 
this Agreement, it is specifically understood and' agreed, such agreement being a primary 
consideration fur the execution of this Agreement by Seller, that (i) there shall be absolutely no 
personal liability on the part of any shareholder, director, officer, manager, member, officer or 
employee of Seller with respect to any of the terms, covenants and conditions oftbis Agreement; 
and (ii) Purchaser waives all claims, demands and causes of action against Seller's officers, 
directors, managers, members, employees and agents in the event of any breach by Seller of any 
of the terms, covenants and conditions ofibis Agreement to be perJi>rmed by the other party. 

Section 7.12. Beadings; IntemalReferenees. The headjn~ of the various sections and 
exbtbits of this Agreement bave been inserted for reference only and shall not to any extent have 
the effect ofmridifying the express terms and provisions oftbis.Agreement. Unless stated to the 
contraIy, any references to any section, subsection, exlnbit and the like contained herein are to 
the respective section, subsection, exhibit and the like oftbis Agreement. 

Section 7.13. Construction Generally. This is an agreement between parties who are 
experienced in sophisticated and complex matters similar to the Transaction and the other 
Transaction Documents, is entered into by both parties in reliance upon the economic and legal 
bargains contained herein and therein, and shall be interpreted and construed in a fair and 
impartial manner without regard to such filctors as the party which prepared the instrument, the 
relative bargaining powers of the parties or the domicile of any party. Sener and Purchaser were 
each represented by legal counsel competent in advising them. of their obligations and liabilities 
hereunder. 

4845-%3]-6928.1 
Spirit M Purcbase and Sale Agrecmeut 
Tibamnl Spades. NY 
136S BadDgBIvd. 

12 

ECW000012

Exhibit 9-12

A.App.969

A.App.969



Section 7.14. Further Assurances. Each of the parties agrees, whenever and as often as 
reasonably requested so to do by the other party or the Title Company, to execute, acknowledge, 
and deliver, or cause to be executed, acknowledged, or delivered, any and all such further 
conveyances, assignments, confirmations, satisfactions, releases, instruments, or other 
documents as may be necessary, expedient or proper, in onter to complete any and all 
conveyances, transfers, sales and assignments herein provided and to do any and all other acts 
and to execute, acknowledge and deliver any and all documents as so requested in order to carry 
out the intent and purpose oftbis Agreement. 

Section 7.15. Attorneys' Fees. In the event of any controversy, claim, dispute or 
proceeding between the parties concerning this Agreement, the prevailing party shall be entitled 
to recover all of its reasonable attomeys' fees and other costs in addition to any other relief to 
which it may be entitled. 

Section 7.16. Entire Agreement. This Agreement and all other Transaction Docnments, 
and all other certificates,· instruments or agreements to be delivered hereunder and thereunder 
constitute the entire agreement between the parties with respect to the subject matter hereo~ and 
there are no other representations, warranties or agreements, written or oral, between Seller and 
Purchaser with respect to the subject matter of this Agreement. Notwithstanding anything in this 
Agreement to the contrary, upon the execution and delivery of this Agreement by Seller and 
Purchaser, (a) this Agreement shall supersede any previous discussions, agreements and/or term 
or commitment letters relating to the Transactio~ any and all agreements related to 
confidentiality, exclusivity, non-competition, non-solicitation of employees, non--solicitation or 
pursuit of any business opportunity represented by the Transaction, or any other term or 
condition which restricts any business activity of Seller or its affiliates, (b) the terms and 
conditions of this Agreement shall control notwithstandiog that such terms are inconsistent with 
or vary from those set forth in any of the fbregoing agreements, and (c) this Agreement may only 
be amended by a written agreement executed by Seller and Purchaser. The provisions of this 
Section shall survive the Closing. 

Section 7.17. Recording. This Agreement shall not be recorded in any governmental 
office. 

Section 7.18. Forum Seleetion; Jurisdiction; Venae; Choice of Law. For pmposes of 
any action or proceeding arising out of this Agreement, the P.arties hereto expressly submit to the 
jurisdiction of all federal and state courts located in the State of Arizona, and consent that they 
may be served with any process or paper by registered mail or by personal service within or 
without the State of Arizona in accordance with applicable law. Nothing contained in this 
section shall limit or restrict the right of Sener to commence any proceeding in the federal or 
state courts located in the state or states in which the Property is located to the extent Seller 
deems such proceeding necessary or advisable to exercise remedies available under this 
Agrooment. . 

Section 7.19. Separability; Binding Effect; Governing Law. Each provision hereof 
shall be valid and shall be enforceable to the extent not prohibited by law. If any provision 
hereof or the application thereof to any Person or circumstance shall to any extent be invalid or 
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unenforceable; the remaining provisions hereo( or the application of such provision to Persons 
or circumstances other than those as to which it is invalid or unenfurceable, sball not be affected 
thereby. Subject to the provisions of Section 7.03, all provisions contained in this Agreement 
shal1 be binding upon, inure to the benefit of and be enforceable by the successors and assigns of 
each party hereto, including, without limitation, any United States trustee, any debtor-in
possession or any trustee appointed from a private panel, in each case to the same extent as if 
each successor and assign were named as a party hereto. This Agreement shall be governed by, 
and construed with, the laws of the applicable state or states in which the Property are located, 
without giving effect to any state's conflict of laws principles. 

Section 7.20. Survival Except for the conditions of Closing set forth in Article V, 
which sball be satisfied or waived in writing as of the Closing Date, and except as otherwise 
expressly set forth herein, all representations, warranties, agreements, obligations and 
indemnities of Seller andPurcbaser set forth in this Agreement shall survive the Closing. 

Section 7.21. Waiver of Jill')' Trial and Certain Damages. THE P ARTmS HERETO 
SHALL AND THEY HEREBY DO INTENTIONALLY WAIVE ANY AND ALL RIGHTS TO 
A TRIAL BY JURy IN ANY AcrION, PROCEEDING OR COUNTERCLAIM BROUGIIT 
BY EITHER OF THE PARTIES HERETO AGAINST THE OTHER ON ANY MATTERS· 
WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH TInS 
AGREEMENT AND/OR ANY CLAIM OR INJURY OR DAMAGE RELATED THERETO. 
THE PARTIES FURTHER WAIVE THE RIGHT TO SEEK PUNITIVE, CONSEQUENTIAL, 
SPECIAL AND INDIRECf DAMAGES IN ANY ACI'lON, PROCEEDING OR 
COUNTERCLAIM BROUGHT WITH RESPECT TO ANY MATTER ARISING Ovr OF OR 
IN CONNECTION WITH nus AGREEMENT AND/OR ANY DOCillvIENT 
CONTE:MPLATED HEREIN OR RELATED HERETO. 

Section 7.22. Counterparts. This Agreement may be executed in two or more 
colDlterparts, each of which sball be deemed an original, and all such countetparts shall be 
deemed to constitute one and the same instrument. 

Section 7~. IRe Seetion 1031 Exehange of Property. The parties agree that a party 
may elect to complete an Internal Revenue Code 1031 tax-deferred exchange that will not affect 
the tenm and conditions of this Agreemein; provided, ho-wever. that (a) the non-requesting party 
will cooperate with the requesting party to complete such exchange in a timely manner on the 
conditions that the non-requesting party shall not be obligated to pay, suffer or incur' any 
additional expenses or liabilities as a result of cooperating in the requesting party's excb8.nge and 
the non-requesting party sba11 not be obligated to acquire any other real property in connection 
with such exchange; (b) the non-requesting party sball not have any liability to the requesting 
party for fiillure of the exchange to qua1ify under the Internal Revenue Code and Tr~ 
Regulations; (c) any assignment(s) made by the requesting party in connection with such 
exchange sball not relieve the requesting party of its obligations under this Agreement; (d) the 
requesting party sball cause all documentation necessary or appropriate in oonnection with such 
exchange to be prepared and available for execution no later than the Closing; and (e) the 
completion of one or more tax-deferred exchanges is not a condition to the performance by the 
requesting party of its obligations set fOrth in this Agreement. 
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[Remainder of page intentionally left blank; signature pagers) to follow] 
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IN W1TNBSS WBBREOP, the parties he!eto ~ caused this Agreemeat to be execated 
and dcliveied as ofthc date first set :lbrth abow. 

484SJJS'.aa..! 
Spiril-~_SaJoA$ftcmmt 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
and delivered as of the date first set forth above. 

4845-9631-6928.1 
Spirit - Purchase and Sale Agreement 
Tibaroml Sparlcs, NV 
1365 BariDg Blvd 

SEI,I,ER: 

SPIRIT SPE PORTFOUO 2005-5, LLC, a 
Delaware limited Hability company 

By __________________________ __ 

Name 
True --------------------------

Date: '---------------------------
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EXBlBITA 

DEFINED TERMS 

The following terI:DS shall have the following meanings for all purposes of this 
Agreement: 

"Additional Title Objection" has the meaning set forth in Section 2.01 (d)(ii). 

''Agreement' means this Purchase and Sale Agreement. 

"Assignment and Assumption of Leases and Rents" means the Assignment and 
Assumption of Leases and Rents substantially in the furm attached hereto as Exhibit C. 

''Business Day" means a day on which bauks located in Scottsdale, Arizona are not 
required or authorized to remain closed. 

"Closin~' sball have the·meaning set forth in Section 3.01. 

"Closing Date" means the date specified as the closing date in Section 3.01. 

. "Deed" means that special warranty deed (or its equivalent under the law of the state in 
which the Property is located) whereby Seller conveys to Purchaser all of Seller's right, title and 
interest in and to the Property. . 

"Earnest Money Deposif' has the meaning set fOrth in Section 1.03. 

"Effective Dt;zte'" shall be the last date that any party executes this Agreement. 

"Environmental Report' has the meaning set forth in Section 2.02(b). 

''Event of Default' bas the meaning set forth in Section 6.01. 

"Governmental Authority" means.the United States of America, any state, local or other 
political subdivision thereof; any other entity exercising executive, judicial, regulatory or 
administrative functions of or pertaining to government and any corporation or other entity 
owned or controlled (through stock: or capital ownership or otherwise) by any of the furegoing. 

"Indemnified Parties" bas the meaning set forth in Section 7.04. 

''Inspection Period" has the meaning set furth in Section 2.06. 

"Inspections" bas the meaning set forth in Section 2.06. 

"LeasII' means that certain Lease Agreement dated and between ~ as 
landlord, and , as tenant, together with all other amendments, modifications and 

4845-9631-6928.1 
Spirit -~ and Sale Agreement 
Tibaroml Stmbt NV 
1365 BariagBlvd. 
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Assessor's Parcel Number: 01-071-02 

Recording requested by and 
when recorded retmn to: 

, ' 

Suj$ Yalamanchili, Esq. 
Hodgson Russ LLP 
One M~T Plaza, Suite 2000 
Buffalo, New York 14203 

MEMORANDUM OF LEASE 

On July lA .. 2006, the undersigned Lessor and Lessee entered into a ~ 
Lease, wherein Lessor ~ to Lessee the real property located in the County of Washoe, State 
ofN evada, which is described on Exlu"bit "A" attached hereto and incorporated herem by 
reference for a temJ. commencing on July --,2006 and continuing until December 31, 20~3. 
Lessee has the option, pursuant to the Lease, to extend the initial tenn for four (4) additional 
successive periods offive (5) years,each. . 

DATED: July f q.. ,2006 

[SIGNATURES.ARE CONTAINED ON THE ~ PAGE] 

13' 1" BAAJt\I ~ 8 Lcrp 
.... £1 ..... 
045651100021 GBDOCSS18491vl 
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'LESSOR: 

EDWARD ~~WOOLEY 

Sd-~ BY:~II_ (; 
Nam~: ~Z1£l c ~kyt 
Title: 7fu SteC 'fY2 . 

STATE OF . 6t~i tOfnt} 

COUNTY,OF ~4¢ 
) 
) :SS 
) 

LESSEE: 

BERRY -B1N9<LEY·INDUSTRIES, a 
Nevada corporation . 

By: ~ 
Nam.~/./ ffiuc Mua,~~ . ,--,. ' 

Title: ctA.:n~~ 

This instrument was acknowledged before me on July-:1¢; 2006 by 
__________ as ______ _ 

NOTARY Pu:BLIC 

My Commission expires: --,.. ___ _ 

STATE OF ~h-rrna ) 
):88 

COUNTY OF ~L ) 

(l t Aft ~~trument w~owledged before me July \4 2006 by 
ytJA1 00 D~ml as fit\l;}f \t'Yf&V\ of RRY~CKLBY 

INDUSTRIES. 

04S6S11OOO21 GBDOCS S7849JvJ 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California 

County?f ~~ (I ~ C .c=S 
}~, 

On sk.>\4 n,~ betoreme~~'"X:eX9r- YJ,)*-p.fa\:JP'c' 
• 0a1a Name IIIICI~ of Ofticcr (Lg., -Jane Doe, NcIIaIy Pubk") 

personally appeared ~ d.~.L ~ ~\t..r4.. ~~\" ~ t-e. , ' 
Natna(s) of Slpt(e) 

o onally known to me 
proved to me on the" basis of satisfactory 

evidence " 

to be the person(l) whose name@-@ 
subscribed to the within. i~ent and 
acknowledged to me that I ,em~ ex~uted 
the . same in ~ authorized 
capac~ and that by ~~ 
signatu on the instrument the persoo1), or 
the entity upon behaH of Which the persor0 

" acted, executed the instrument. 

-----------------------OPnO~-----------------------
Though the Information below Is not required by Jaw, it may prove valuable to persons relying on the document ami could prevent 

fraudulent removal and ff1Bttachment of this 101m to another cIocutnent. 

Description of A~~ched Document 

11Ue or Type of Document: fn ~.,-c. k:\ d.uS("1C» ~ ~ 0==:u 

Document Date; " c)z do l L t( Cl ,7 ll;j)q Number of Pages: _ ..... 1 __ _ 
SIgner(s) Other Than Named Above: ____ .:..lfLf~~'~~~-__ -------__ 
Capacity(ies) Claimed by Signer 

SIgner's Name: ____________________ _ 

o Individual o Corporate Officer -Trtle(s): _______________ _ 
o Partner - 0 Umited 0 General 
o Attomey-in-Fact 

. 0 Trustee 
o Guardian or Conservator o ~er. ___________________________________________________________ _ 

Signer Is "Representing:, _____________________________ _ 
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EXHIBIT A 

Property Address: 1365 Baring Blvd, Sparks, NV 

04565lJOOQ21 GBDOCS S78491vJ 
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• / ". ," #". 

/' " -.- '':--'-''1.' ~/'I ... : ... ·iQ 

LEASE AGREEMENT 

THIS LEASE AGREEMENT (this "Leasell
) is made as of -' 2006 

by and between EDWARD WOOLEY AND JUDITH WOOLEY, individuals (collectively 
"Lessor") and BERRY -IDNCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose 
address is 425 Maestro Drive, Reno, Nevada &9511. 

In consideration of the mutual covenants and agreements herein contained, Lessor and 
Lesse~ hereby covenant and agree as follows: 

1. Certain Defined Terms. Capitalized terms not dermed herein shall have the 
meanings set forth in Exhibit A hereto. 

2. lLease of Property; lUse; Possession. In consideration of the Rentals and other 
Monetary Obligations to be paid by Lessee and of the other terms, covenants and conditions on 
Lessee's part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes 
and leases, the Property (as such teon is defined in Exhibit A attached hereto and which Property 
is located at the address set forth in Exhibit B attached hereto and situated on the real property 
legally descn"bed in Exhibit B attached hereto) and commonly known as 1365 Baring Boulevard, 
Sparks, Nevada, subject to the Permitted Encumbrances) all Legal Requirements (including any 
existing Violation thereof), and the condition of the Property as of the Effective Date; provided, 
howevel', that the recital of the Permitted Encumbrances herein shall not be construed as a revival 
of any Pennitted Encumbrance which may have expired or been terminated. During the Lease 
Term, the Property shall be used for the operation of a Pennitted Facility, and lawful or related 
purposes such as ingress, egress and parking. 

3. Lease Term; Extension. The initial term of this Lease ("Initial Tenn") shall 
commence May -' 2006 ("Effective DateU

) and shall expire at midnight on October 31, 2023 
("Expiration Datelt

)) unless terminated sooner as provided in this Lease and as may be extended 
as provided herein. The time period during which this Lease shall actually be in effect, including 
any Extension Tenn, is referred to herein as the ~'Lease Tenn." Lessee shall have the right and 
option (eac~ an "Extension Option") to extend the Initial Tenn for four (4) additional successive 
periods of five (5) years each (each, an "Extension Term"), pursuant to the terms and conditions 
of this Lease then in effect. Lessee may only exercise the Extension Options by giving written 
notice thereof to Lessor of its election to do so first, no later than two hundred forty (240) days 
prior to the Expiration Date and two boodred forty (240) days prior to the immediately preceding 
Extension Tean, as the case may be. If written notice of the exercise of any Extension Option is 
not received by Lessor by the applicable dates described above, then this Lease shall tenninate 
on the last day oftbe Initial Term or, if applicable, the last day of the Extension Term then in 
effect 

4. Rental and Other Monetary Obligations. 

A. Base Monthly Rental. During the Initial Term, on or before the first day of 
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided, 
however, if the Effective Date is a date other than tIte first day of the month, Lessee shall 

Woolcy/BHl 
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pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base 
Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the 
numerator of which is the number of days remaining in the month (including the 
Effective Date) for which Rental is being paid, and the denominator of which is the total 
number of days in such month. During the Extension Tenns, if ally, Lessee shall pay the 
Rental (including the Base Monthly Rental) in the marmer set forth in this Section 4. 
Unless otherwise specifically stated to the contrary herein, Lessee shall perfonn all its 
obligations under this Lease at its sole cost and expense and shall pay all Rental and any 
other Monetary Obligation due hereunder when due and payable, without notice or 
demand. 

B. Adjustments. On the first Adjustment Date and on each Adjustment Date 
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent 
Adjustment The "Rent Adjustment" shall be an amount equal to two (2) percent of the 
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The 
Adjustment Date shall be on the annual anniversary of the Effective Date. 

C. Additional Rental. Lessee shall pay and discharge, as additional rental 
("Additional Rental"), all sums of money required to be paid by Lessee under this Lease 
which are not specifically referred to as Base Annual Rental or Base Monthly Rental. 
Lessee shall pay and discharge any Additional Rental when the same shall become due, 
provided that amounts which are billed to Lessor or any third party, but not to Lessee, 
shall be paid within five (5) days after Lessor's demand for payment thereof or, iflater, 
when the same are due. In no event shall Lessee be required to pay to Lessor any item of 
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant 
to any provision of this Lease. 

D. Payment of Rental and Other Monetary Obligations. All Rental and other 
Monetary Obligations which Lessee is required to pay hereunder shall due without any 
setoff: abatement, deferment, deduction or counterclaim whatsoever, except as set forth 
herein. All payments of Base Monthly Rental and any other Monetary Obligations 
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first 
paragraph of this Lease or such other address as Lessor may designate pursuant to 
Section 24 hereof. 

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee 
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, t11e 
exact amount of such costs being extremely difficult and impracticable to fix in advance. 
Such costs include, without limitation, processing and accounting charges, and late 
charges that may be imposed on Lessor by the tenns of any encwnbrance and note 
secure~ by any encumbrance covering the Property. Therefory, if any payment which is 
requir~d to be made by Lessee to Lessor pursuant to the tenns Qfthis Lease is made more 
than ten (10) days after the due date thereof: then Lessee shall pay to Lessor, as a late 
payment charge, five percent (5%) of the amount of the delinquent payment. 
Additionally, if any payment which is required to be made by Lessee pursuant to the 
tenns of this Lease is made more than ten (10) days after the due date thereof, such 
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payment shall bear interest at the Default Rate until received by Lessor. The late payment 
cbarge and default interest shall be paid to Lessor at the time of payment of the 
delinquent amount. The late payment charge and the default interest charge shall 
compensate Lessor for the expenses incurred by Lessor in financing, collecting and 
processing the late payment. The parties agree that the late charge and the default interest 
cbarge represent a fair and reasonable estimate of the costs that Lessor will incur by 
reason of late payment by Lessee. 

S. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral, 
and all agreements for use or occupancy of the Property together with any and all extensions and 
renewals thereof and any and all further leases, subleases, lettings or agreements (including 
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of 
the Property all of which leases, agreements, subleases and tenancies are herein sometimes 
collectively referred to as the "Assigned Leases"; (ii) the immediate and continuing right to 
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or 
which may become due or which may now or hereafter become due from or out of the Assigned 
Leases or any part thereof: including, but not limited to, security deposits, minimum rents, 
additional rents) parking rents:> deficiency rents and liquidated damages following default, any 
premium payable by any tenant upon the exercise of a cancellation privilege contained in its 
Lease; all proceeds payable under any policy of insmance covering loss of rents resulting from 
untenantability caused by destruction or damage to the Property; any and all rights and claims of 
any kind which Lessor has or hereafter may have against the tenants under the Assigned Leases 
and any subtenants and other occupants of the Property; any award granted Lessor after the date 
hereof in any court proceeding involving any tenant in any banlauptcy, insolvency or 
reorganization proceedings in any state or federal court and any and all payments made by any 
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are 
herein sometimes referred to as the "Rentsn and sometimes as the "Rent''); and (iii) all of the 
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly 
installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (I) to 
cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify OT 

abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment 
contained in this Section 5 and Lessee's interest in the Assigned Leases shall become void and of 
no further force or effect upon the expiration or early tennination of this Lease and upon such 
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned 
Leases. Furthennore, Lessee shall have no right to collect any amounts under the Assigned 
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall 
be paid to Lessor during any such period. 

6. Nevada Gaming Control Board. Lessor will follow all laws of the State of 
Nevada, and cooperate with Winner's Gaming Inc. ("WGIn) or its successor in making 
application to the Neva~a Gaming Control Board if such application or approva~ is required. 

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall 
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease 
Tenn, and all Costs and obligations of every kind and nature whatsoever relating to the Property 
shall be perfonned and paid by Lessee, including but not limited to all impositions, operating 
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charges, maintenance charges, construction costs and any other charges, costs and expenses now 
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise, 
all maintenance and repair expensest all utility expenses, all Taxes, all premiums for insurance 
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges, 
assessments and costs associated with the Property or otherwise provided to be paid by Lessee 
pursuant to the tenns of this Lease. All such cbarges, costs and expenses shall constitute 
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses, 
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure 
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly 
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee 
shall in no event be entitled to any abatement o~ or reduction in, Rental payable under this 
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary 
shall not alter this agreement of the parties. 

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of interest on the unpaid balance, one hmtdred percent (100%) of the following 
(collectively) "Taxes"): all taxes and assessments of every type or nature assessed against or 
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad 
valorem taxes, assessments and special assessments upon the Property or any part thereof and 
upon any personal property, trade fixtures and improvements located on the Property, whether 
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments; 
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property 
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the 
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the 
activities of either party pmsuant to this Lease, anti all interest, surcharges or service or other 
fees payable in connection with the foregoing. 

Upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide 
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely 
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal 
proceedings conducted in good faith and with due diligence, any above .. described item or lien 
with respect thereto, including, without limitation, the amount or validity or application, in whole 
or in part, of any such item, provided that (A) neither the Property nor any interest therein would 
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary 
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all 
notices received or delivered by Lessee and :filings made by Lessee in connection with such 
proceeding, and (D) Lessee shall indemnify and hold Lessor hannless against any loss) Costs or 
damages arising from or related to such contest. 

If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or 
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to 
Lessee, in which case Lessee shaU repay in full such amolDlt to Lessor with Lessee's next Base 
Monthly Rental installment togetIlter with interest at the Default Rate. : 

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold 
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity, 
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telephone, garbage collection, sewer use and other utility services supplied to the Property during 
the Lease Term. All utility cbarges, assessments and fees for the last year of the Lease shall be 
prorated as of the tennination date of this Lease. No full or partial utility deprivation including, 
but not limited to, blackout, brownout, or rationing, nor any loss of or 9amage to improvements 
related to disruption or failure of any utility service shall give rise to any abatement of Rentals 
nor give rise to any right of Lessee to offset Rentals or to tetminate the Lease, unless caused by 
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors (but 
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with 
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service 
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross 
negligence or willful misconduct, then the cost of such restoration shall be borne by Lessor. 

10. Insurance. Throughout the Lease Term, Lessee shall maintain, at its sole 
expense, the following types and amounts of insurance: 

A. Insurance against loss or damage to the Property and all buildings and 
improvements thereon under an ''all risk" insurance policy, which shall include coverage 
against all risks of direct physical loss, including loss by fire, lightning, and other risks 
nonnally included in the standard ISO special form (which shall include coverage for all 
risks commonly insured for properties similar to the Property in the Reno, Nevada area, 
including il1surance coverage for damage,cansed by earthquake, flood, tomado, 
windstorm and other disasters for which insurance is customarily maintained for similar 
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor 
from becoming a co-insurer under the applicabl~ policies, and in any event, after 
application of deductible, in amounts not less than 100% of the full insurable replacement 
cost. Such insurance shall contain an agreed valuation provision in lieu of any co
insurance clause, an increased cost of construction endorsement, debris removal coverage 
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the 
improvements on the Property is being rebuilt on the Land, Lessee shall provide such 
property insurance in buil<;ler's risk completed value fOIlD, including coverage available 
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of 
the full insurable replacement value of the improvements on the Property or such portion 
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties 
other than Lessor, Lessor's Lender and Lessee may be named as insureds or loss payees 
on sucb property insurance policy. 

B. Commercial general liability insurance, including products and completed 
operation liability, covering Lessor and Lessee against bodily injury liability, property 
damage liability and personal and advertising injury, liquor liability coverage (to the 
extent liquor is sold or manufactured at the Property), garage liability coverage including 
without limitation any liability arising out of the ownership, maintenance, repair, 
condition or operation of the Property or adjoining ways, streets, parking lots or 
sidewalks. Such insurance policy or policies shall contain a broad form contractual 
liability endorsement under which the insurer agrees to insure Lessee's obligations under 
Section 15 bereofto the extent insurable, and a "severability of interest II clause or 
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or 
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(vi) Provide that the insurer shall not have the option to restore the 
Property if Lessor elects to terminate this Lease in accordance with the terms 
hereof; 

(vii) Be in amounts sufficient at all times to satisfy any coinsurance 
requirements thereof; 

(viii) Except for workers' compensation insurance refelTed to in Section 
lO.C above, n81ne Lessor and any Lessor Affiliate requested by Lessor, as an 
lIadditional insured" (and, with respect to any Lessor's Lender designated by 
Lessor, as an "additional insured mortgagee") with respect to general Iiability 
insurance, and as a "named insured" with respect to real property and "10ss payee" 
with respect to all real property and rent value insurance, as appropriate alld as 
their interests may appear; 

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender 
designated by Lessor of an ACOl"d Fonn 28 for property coverage (or any other 
fonn requested by Lessor) and an Acord Fonn 25 for liability, workers' 
compensation and umbrella coverage (or any other form requested by Lessor); 
provided that in the event that either such form is no longer available, such 
evidence of insurance shall be in a fonn reasonably satisfactory to Lessor and any 
lender designated by Lessor; such certificates of insurance shall be delivered to 

. Lessor prior to the Effective Date; and 

(x) Be issued by insurance companies licensed to do business in the 
states where the Property is located and which are rated A:Vm or better by Best's 
Insurance Guide or are otherwise approved by Lessor. 

It is expressly understood and agreed that (I) if any insurance required hereWlder, or any 
part thereot shall expire, be withdrawn, become void by breach of any condition thereof by 
Lessee, or become void or in jeopardy by reason of the failure or impainnent of the capital of 
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory 
to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance 
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease; 
and (llI) Lessee shall procure policies for all insurance for periods of not less than one year and 
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon 
Lessor's request, duplicate originals of insurance policies evidencing that insurance satisfying 
the requirements of this Lease is in effect at all times. 

Lessee shall pay as they become due all premiums for the insurance required by this 
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of 
this iSection 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor 
sh~ be entitled to procure such insurance. Any sums expe~ded by Lessor in procuring such 
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon 
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately 
upon written demand therefor by Lessor. 
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Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee 
is required to obtain pursuant to this Section 10 may be carried under a "blanketU policy or 
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or 
policies that otherwise comply with the provisions of this Section 10 and specify the location of 
the Property. 

11. Intentionally Omitted 

12. Compliance With Laws, Restrictions, Covenants, Encumbrances and 
Agreements. It is expressly understood and agreed that the obligations of Lessee under this 
Section shall survive the expiration or earlier termination of this Lease for any reason. 

A Legal and Gaming Law Compliance. Lessee's use and occupation of the 
Property, the use and occupation of the Property by any other person (including but not 
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee's 
sole cost and expense, comply with all Legal Requirements (including without limitation 
the Americans with Disabilities Act and all Legal Requirements related to gaming 
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly 
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that 
Lessee or any other Person is required to .file or provide to any Governmental Authorities 
regarding the business operations conducted on or from the Property, including but not 
limited to those described in Subsection D(iii) hereof and those required by 
Governmental Authorities with respect to gaming operations and the sales of tobacco and 
liquor on the Property, including any filings required to be made in connection with the 
change of ownership or control of Lessee and, within fifteen (15) days of Lessee's receipt 
of written notice from Lessor of any planned or actual change in the ownership or control 
of Lessor or any planned or actual change in the ownership of the Property. 

B. Acts Resulting in Increased Insurance Rates. Lessee will use its 
commercially reasonable efforts to prevent any act or condition to exist on or about the 
Property which will materially increase any insurance rate thereon, except when such acts 
are required in the nonna! course of its business and Lessee shall pay for such increase. 
Lessee shall comply with all orders and directives of any insurance companies issuing 
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee 
shall not do, bring, or keep anything in or about the Property that will cause a 
cancellation of any insurance covering the Property. . 

C. Prevention of Nuisance. Lessee shall not commit nor cause or permit to 
be cOlnmitted any public or private nuisance on the Property. 

D. Environmental. 

(i) Covenants. All uses and operations on or of the Property, 
including the use and operation ofUST's on the Property, whether by Lessee or 
any other Person, shall be in compliance with all Environmental Laws and 
pennits issued pursuant thereto. Lessee shall keep the Property or cause the 
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Property to be kept free and clear of all Enviromnental Liens due to any act or 
omission of Lessee. 

(ii) Notification Requirements. Lessee shall immediately notify Lessor 
in writing upon Lessee obtaining actual knowledge of (1) any Releases or 
Threatened Releases in, on, under or from the P~perty other than in Pennitted 
Amounts, or migrating towards any of the Property; (2) any non-compliance with 
any Environmental Laws related in any way to any of the Property; (3) any actual 
or potential Environmental Lien; (4) any required or proposed Remediation of 
environmental conditions relating to any of the Property required by applicable 
Governmental Authorities; and (5) any written or oral notice or other 
communication which Lessee becomes aware from any source whatsoever 
(including but not limited to a Governmental Authority) relating in any way to 
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or 
on the Property, other than in Permitted Amounts, possible liability of any Person 
relating to the Property pursuant to any Environmental Law, other environmental 
conditions in connection with the Property, or any actual or potential 
administrative or judicial proceedings in connection with anything referred to in 
this Subsection D. 

(iii) Reports and Investigations. Lessee shall promptly supply Lessor 
with copies of aU reports of any testing of the Property conducted by or at the 
request of Lessor or any Governmental Authorities and all submissions by Lessee 
to any Governmental Authority concerning environmental matters, the USTs, or 
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrolbnent 
issued by the State of Nevada, Division of Environmental Projection, for each 
UST at the Property no later than October 30 of each year, and gasoline storage 
tank pemrits issued by the Department of Air Quality Management of the County 
in which the Property is located with respect to each UST on the Property no later 
than May 5 of each year, and such other certificates or permits as may be issued 
or required by any other Governmental Authority; all of the foregoillg shall 
evidence continuing compliance of each UST on the Property with all applicable 
Legal Requirements. Additionally, upon Lessor's reasonable request in the event 
that Lessor reasonably suspects that Contamination (as hereafter defined) may 
have occurred or be occurring at the Property, Lessee agrees to perfonn, at 
Lessee's sole expense, an environmental assessment of the Property, including 
soil borings, to confinn whether such Contamination is occurring. 

(iv) Indemnification. Lessee shall indemnify, defend, protect and hold 
each oftbe Indemnified Parties free and hmmless from and against any and all 
Losses,:arising from or caused in whole or in part, directly or indirectly, by any of 
the following, Wlless arising from or caused by the gross negligence or willful 
misconEtuct of the Indemnified Party requesting indemnification: (a) the use, 
storage, transportation, disposal, release, discharge or generation of Hazardous 
Materials to, in, on, under or about the Property (whether occurring before or after 
the date hereof) (any of the foregoing in violation of Legal Requirements is 
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"Contaminationn
), including diminution in value of the Property; and (b) the cost 

of any required or necessary repair, remediation, cleanup or detoxification and the 
preparation of any closure or other required plans or reports, whether such action 
is required or necessary prior to or following transfer of title to the Property (such 
acts are sometimes referred to herein as "Corrective Actionll

), and (c) Lessee's 
failure to comply with any Legal Requirements. Lessee's obligations to perform 
Correction Action shall include, without limitation, and whether foreseeable or 
unforeseeable, all cost of any investigation (including consultants and attorneys 
fees and testing) required or necessary repair, remediation, restoration clean up, 
detoxification or decontamination of the Property and the preparation and 
implementation of any closure, remedial action or other required plans in 
connection therewith, and shall survive the expiration or earlier tennination of the 
Term of this Lease. This agreement to indemnify, defend, protect and hold 
hannless each of the Indemnified Parties shall be in addition to any other 
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if 
any, at common law under all statutes and ordinances or otherwise and survive the 
termination of the Lease. 

In the event that Lessee is required to perform Corrective Action to 
address any Contamination, Lessee shall perfonn suell activities in a diligent 
manner. In the event that Lessee has not completed its Corrective Action (if 
necessary), as required herein, by the expiration of the Lease Term, Lessor shall 
E;rant Lessee, and its consultants, contractors and agents a revocable license, at no 
cost to Lessee except as set forth in the succeeding sentence, to enter upon the 
Property from and after the date of expiration of the Lease Term to conduct 
Corrective Action and to place and remove all necessary equipment and 
improvements on the Property sufficient to satisfy the requirements of all 
Govermnental Authorities regarding the Contamination. If such post-expiration 
Corrective Action will unreasonably interfere with a reasonably foreseeable 
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease 
the Property for reasonable commercial uses at reasonable market rents), the 
Lease Term shall be extended until sixty (60) days after the Corrective Action has 
been perfonned such that post-expiration Corrective Action by Lessee no longer 
unreasonably interferes with a reasonably foreseeable commercial use of the 
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion 
date of the Corrective Action. 

E. Intentionally Omitted. 

F. Dealer Requirements. In addition to the requirements set forth in this 
Lease, Lessee, in its use, occupancy and maintenance of the Property shall cOlnply with 
all requirements of its Dealer Agreements with Dealer. Lessee hereby cODsen~ to Lessor 
providing infonnation it obtains to Dealer and to Lessor obtaining from Dealer: 
infonnation which Dealer receives relating to Lessee's operation of its business on the 
Property. 
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G. WGI Agreements. Lessee represents that the WGI Agreement is in full 
force and effect, and that the WGI Agreement pennits WGI to operate gaming machines 
on the Property. Lessee shall abide by all the terms and conditions of the WGI 
Agreement, and Lessee represents and warrants that WGr has approved this Lease, if 
WGI has such approval rights Wlder the WGr Agreement. 

. . 
13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and 

expense, be responsible for keeping all of the buildings, structures, improvements and signs 
erected on the Property in good and substantial order, condition, and repair, including but not 
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs, 
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems, 
any building security and monitoring system, windows, walls, doors, electrical and other utility 
systems and equipment, mechanical equipment, plumbing and all other components of the 
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing, 
resurfacing and striping of walkways, driveways and parking areas) and adjacent public 
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of 
trash, maintenance of utility lines and exterior lighting and signage on Property, and any 
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any 
Pennitted Encumbrances. All such replacements, maintenance and repair shall keep the Property 
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal 
Requirements and insurance regulations .. Lessee must make all repairs, corrections, 
replacements) improvements or alterations necessitated by age, Lessee's use, or natural elements 
or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly 
waives the benefit of any statute now or hereinafter in effect which would otherwise afford 
Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or 
to terminate this Lease because of Lessor's fail1l!e to keep the Property in good order, condition 
or repair, or which would otherwise require Lessor to make repairs, corrections, improvements, 
replacements or alterations. If the buildings or any improvements on the Property violate any 
Pennitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of 
a Governmental Authority or the written demand of a party to or beneficiary of any Permitted 
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal 
Requirements (including any special or conditional use pennits or oiher variances granted 
specifically for the Property) and the Pennitted Encumbrances. 

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct danlage 
or destruction to any buildings, structures or improvements erected on the Property from acts of 
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the 
buildings and all improvements on the Property to substantially the same condition immediately 
prior to such damages or destruction and this Lease sha1l remain in full force and effect, 
provided, however, that Lessee shall have the right to replace the improvements with different 
structures so long as (a) the value ofthe;Property with such different structures is no less than th~ 
value of the Property immediately prior ~o the date of casualty and the different square footage o'{ 
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new 
structure can be built and occupied in compliance with Legal Requirements (including any 
special or conditional use pennits or other variances granted specifically for the Property) and 
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the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are 
herein called a urepairll) shall be commenced within a reasonable time however no more than 
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the 
date that aU pennits and other approvals necessary to authorize such rebuilding have been issued 
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds 
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have. been 
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to 
completion. Lessee shall giv.e Lessor at least fifteen (15) days written notice prior to 
commencing the repair to pennit the Lessor to post appropriate notices of non-responsibility, and 
all such repair work shall be subject to the provisions of Section 14 hereofrelated to alterations, 
improvements and additions to the Property. 

The proceeds of any insurance maintained under Section 10 hereof shall be made 
available to Lessee for payment of costs and expense of repair. 

14. Waste; Alterations and Improvements; Trade Fixtures and Equipment. 
Lessee shall not commit actual or constructive waste upon the Property. During the Lease 
Tenn, Lessee may construct any additions or improvements to the Property and make such 
structural or non-structural alterations to the Property as are reasonably necessary or desirable for 
Lessee's use of the Property for a Pennitted Facility. All improvements, alterations, or additions 
shall be constructed by Lessee at Lessee's sole cost and expense. Prior to the commencement of 
construction of any additions) improvements, or alterations to the Property, Lessee shall give 
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written 
consent, Lessee shall not make any alterations that will decrease the value or function of the 
improvements located on the Property. 

Lessee's right to make any alterations, improvements and additions shall be deemed 
conditioned upon Lessee acquiring a pennit to do so from appropriate Governmental Authorities, 
the furnishing of a copy thereof to Lessor prior to the commencement of the work and the 
compliance by Lessee of all conditions of said pennit in a prompt and expeditious manner. All 
alterations, improvements or other construction by Lessee shall be in compliance with all Legal 
Requirements, and all alterations and improvements shall be done and perfonned in good and 
workmanlike manner, using new and first quality materials. All costs of any such improvements 
shall be paid by Lessee. 

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any 
structural, mechanical or interior utility improvements and alterations made, a sworn 
construction statement, lien waivers fi'om all persons or entities providing materials, services or 
equipment for the work completed and, if available, an endorsement to Lessor's policy of title 
insurance or other evidence from a title company confinning the absence of any liens or other 
matters of record related to the work perfonned. 

Unless expressly released by Lessor in writing, all improvements or alterations shall be 
and remain, at the time of expiration or other tennination of this Lease, the property of Lessor 
without payment or offset unless such improvements are not attached to the Property. 
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Notwithstandi~g anything herein to the contrary, all plumbing, electrical, HV AC equipment, 
doors~ ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain 
in place on the Property upon expiration or other tennination oftbis Lease. 

During the Lease Tenn, Lessee shall have the rigbt to locate in the Property such personal 
property, furniture, trade fixtures, and equip~ent (hereafter referred to as "Fixtures and 
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee's use and 
occupancy of the Property. 

All Fixtures and Equipment shall be provided by Lessee at Lessee's own cost and 
expense. During the tenn of this Lease, Lessee may remove any Fixtures and Equipment 
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property 
of Lessee. Lessee shall perfonn (and pay all costs associated with) any and all restoration 
necessitated by the removal of Lessee' s Fixtures and Equipment, including but not limited to 
damage resulting from removal of any of Lessee's signs in or about the Property. 

Lessee shall keep the Property free and clear of all mechanic"s, materiahnen or similar 
liens, including, but not limited to, those resulting from the construction of alterations, 
improvements, additions, trade fixtures, and equipment perfonned by or for Lessee. 

Lessee shall have the right to contest the correctness or validity of any such lien if, 
Lessee first procures and records a lien release bond issued by a cotporation authorized. to issue 
surety bonds in the state in which the Property are located in an amount required by Legal 
Requirements to remove such lien. The bond or its equivalent shall meet all applicable. 
requirements of the state in which the Property are located. In the event that any lien does so 
attach, and is not released within thirty (30) days after written notice to Lessee thereo~ Lessor, in 
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and 
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount 
so paid by Lessor. On fmaI determination of the lien or claim of lien Lessee will immediately 
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or 
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and 
costs in participating in such action if Lessor shall decide it is in its best interest to do so. 

15. Indemnification. Lessee agrees to use and occupy the Property at its own risk 
and hereby releases Lessor and Lessor's agents and employees from all claims for any damage or 
injury to the full extent pennitted by law. Lessee agrees that Lessor shall not be responsible or 
liable to Lessee or Lessee's employees, agents, customers or invitees for bodily injmy, personal 
injury or property damage occasioned by the acts or omissions of any other lessee or such 
lessee's employees, agents, contractors, customers or invitees. In addition to other specific 
indemnification provisions set forth in this Lease, Lessee shall indemnifY, protect, defend and 
hol.d harmless each of the Indemnified Parties from and against any and all Losses caused by, 
inc~rred or resulting from Lessee's use and occupancy oft~e Property, whether relating to its 
original design or construction, latent defects, alteration, m~ntenance, use by Lessee or any 
Person thereon, with supervision or otheIWise, or from any breach of, default under, or failure to 
perfonn, any tenn or provision of this Lease by Lessee, its officers, employees, agents or other 
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Persons. It is expressly understood and agreed that Lessee's obligations under this Section shall 
survive the expiration or earlier tennination of this Lease for any reason. 

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary 
Obligations herein provided and shall keep and perfonn all of the tezms, covenants and 
conditions on its part herein contained, Lessee shall ~ave, subject and subordinate to Lessor's 
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the 
Pennitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements, 
leases or licenses now affecting the Property or hereinafter made by Lessee. 

17. Inspection; Right of Entry. Lessor and its authorized representatives shall have 
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of 
an emergency, in which case no prior notice shall be required), to enter the Property or any part 
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed 
under the provisions of this Lease or by law; to show the Property to prospective brokers, agents, 
buyers, or persons interested in an exchange, at any time; and to show the Property to 
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or 
any time during the option period and to place upon the Property any "to let" or "for leasen signs 
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee 
hereby waives any claim for damages for any injury or inconvenience to or interference with 
Lessee's business, any loss of occupancy or quiet enjoyment of the Property and any other loss 
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the 
negligence or intentional misconduct of Lessor. 

18. Condemnation and Casualty. 

A. Damage or Destruction to the Property; No Abatement of Rent. If the 
Property is damaged or destroyed as a result of fire or other casualty Lessee shall 
promptly restore the Property pursuant to the terms of Section 13 hereof. 
Notwithstanding the partial or total destruction of the Property and any part thereof, and 
notwithstanding whether the casualty is insured or not, there shall be no abatement of 
Rentals or of any other obligation of Lessee hereunder including, without limitation, 
payment of operating expenses, insurance premiums and Taxes, by reason of such 
damage or destruction Wlless the Lease is terminated by virtue of another provision of 
this Lease. 

B. Option to Terminate. If the Property is damaged or destroyed during the 
last one (1) year oft11e Lease Tenn to the extent that the Property is untenable, Lessee 
may terminate this Lease as of the date of such damage or destruction by giving written 
notice to Lessor of such election within thirty (30) days following the date of such fire or 
other casualty, in which case, all insurance proceeds related,to the Property (other than 
attt1butable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if 
req~ired by Lessor's Lender, to such lender. 

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of 
the convenience store building on the Property; or (ii) twenty-five percent (25 %) or more 
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of the parking area at the Property shall be taken and Lessee determines in its reasonable 
discretion that such Taking will have a material adverse impact on the ability of Lessee to 
conduct its noxmal business operations from the Property, then, within thirty (30) days 
after the date on which Lessee receives written notice of such Taking) Lessee may 
terminate this Lease by written notice to Lessor which tennination shall be effective as of 
the date the condemnillg authority takes actual possession of the portion of the Property 
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly 
refund to Lessee all unearned Annual Base Rental and other amounts paid in advance by 
Lessee. 

D. Obligation to Restore. If a Taking does not result in a tennination of this 
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition 
similar in physical appearance to that which existed immediately prior to the Taking to 
the extent possible such that Lessee can conduct its normal business operations, Lessee 
shall commence such restoration within ninety (90) days after the occurrence of the 
taking and shall complete such restoration within six (6) months after the occurrence of 
the taking. 

E. Condemnation Award. Any condemnation award payable during the term 
of this Lease shaH belong to and be paid to Lessor, including but not limited to awards 
payable with respect to damage to either the fee or leasehold estates, except that Lessee 
shall receive from the award the following: 

Wooley/BH] 

(i) If Lessee exercises its rights to terminate this Lease, the portion of 
the award, if any, attributable to Lessee's Equipment or Fixtures that are taken in 
the Taking and the unamortized cost of any leasehold improvements made to the 
Property by Lessee after the date hereof that are taken in the Taking. 

(ii) The portion of the award, ifany) attributable to severance damages 
for the repair or restoration of the Property (herein called "repair"), but only if 
Lessee does not exercise Lessee's right to tenninate the Lease and further 
provided, that such damages shall be deposited and disbursed in accordance with 
the provisions hereof related to the handling of insurance proceeds that are 
applied to a repair of the Property and Lessee shall promptly commence and 
diligently complete the repair so that upon completion the Property will have a 
character and commercial value as nearly as possible equal to the value of the 
Property immediately prior to the taking) and further provided that, in the event 
such damages are insufficient to cover the cost of repair, then any amounts 
required over the amount thereof that are required to complete said repair shall be 
promptly deposited with the disbursing entity by Lessee in advance of 
co~encing the repair. 

(iii) Additionally, if this Lease is terminated as a re~ult of any such 
taking, Lessee shall be pennitted to recover its relocation expenses and the going 
concern value of Lessee's business from the condemning authority (but not from 
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Lessor or the portion of the award otherwise payable to Lessor) as provided by 
law. 

19. Intentionally Deleted. 

20. ~efault, Conditional Limitations, Remedies and Mea~ure of Damages. 

A. Event of Default Each of the following shall be an event of default by 
Lessee under this Lease (each, an "Event ofDefaulttt

): 

(i) If any Rental or other Monetary Obligation due under this Lease is 
not paid within :five (5) Business Days of notice it is past due, 

(ii) if there is an Insolvency Event; 

(iii) if Lessee fails to observe or perfonn any of the other covenants, 
conditions or obligations of Lessee in this Lease; provided, however, if any such 
failure does not involve the payment of any Monetary Obligation, does not place 
any rights or property of Lessor in immediate jeopardy, as determined by Lessor 
in its reasonable discretion, then such failure shall not constitute an Event of 
Default hereunder, unless otherwise expressly provided herein, unless and until 
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall 
have elapsed, during which period Lessee may correct or cure such failure, upon 
failure of which an Event of Default shall be deemed to have occurred hereunder 
without further notice or demand of any land being required. If such failure 
cannot reasonably be cured within such thirty (30) day period, as determined by 
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of 
such failure, then Lessee shall have a reasonable period to cure such failure 
beyond such thirty (30) day period. If Lessee shall fail to correct or cure sucb 
failure within such period and said period is not extended by the parties, an Event 
of Default shall be deemed to have occurred hereunder wiiliout further notice or 
demand of any kind being required; 

(iv) if Lessee shall be liquidated or dissolved or shall begin 
proceedings towards its liquidation or dissolution. 

B. Remedies. Upon the occurrence of an Event of Default, Lessor shall 
provide notice thereof to WGI and shall provide WGI with a thirty day period in which to 
elect, by notice to Lessor, to cure such Event of Default, in which case, Lessor will 
provide WGI reasollable access to the Premises to cure such Event of Default, and will 
accept such cure as if performed by Lessee. WGI may also elect within such thirty day 
period, to take an assignment of tenant's interests under this Lease, in which case, WGI 
will have a period of o~e hundred twenty (120) days following such assignme~t in which 
to further assign such tenant's rights, or to sublet the Premises~ to a entity or person 
which will operate the Premises as a Pennitted Facility, without the need for Lessor's 
consent or approval. 
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IfWGI does not elect either such option then, except as otherwise expressly 
provided herein or such other notice as may be required by statute and cannot be waived 
by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively, or 
in any combillation, all remedies available at law or in equity, including without 
limitation, anyone or more of the following: 

WoolcylBHI 

. . 
(i) To terminate this Lease, whereupon Lessee's right to possession of 

the Property shall cease and this Lease, except as to Lessee's liability, shall be 
tenninated. Upon such termination, Lessor shall be entitled to recover liquidated 
damages equal to the total of (i) the cost of recovering possession of the Property; 
(ii) the unpaid Rental earned at the time oftennination, plus interest at the Default 
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid 
Rental; (iv) the present value of the balance of the Base Annual Rental for the 
remainder of the Lease Tenn using a discount rate of four percent (4%), less the 
present value of the reasonable rental value of the Property for the balance of the 
Term remaining after a one-year period following repossession using a discount 
rate of four percent (4%); (v) costs of operating the Property until relet and the 
reasonable costs ofperfotming any obligations of Lessee under this Lease to be 
perfonned upon termination or expiration of this Lease (including but not limited 
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other 
sum of money and damages reasonably necessary to compensate Lessor for the. 
detriment caused by Lessee's default 

(ii) To the extent not prohibited by applicable law, to reenter and take 
possession of the Property (or any part thereof) without being deemed guilty in 
any manner of trespass or becoming liable for any loss or damage resUlting 
therefrom, without resort to legal or judicial process, procedure or action. No 
notice from Lessor hereunder or under a forcible entry and detainer statute or 
similar law shall constitute an election by Lessor to tenninate this Lease unless 
such notice specifically so states. If Lessee shall, after default, voluntarily give up 
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the 
Property, or both, such actions shall be deemed to be in compliance with Lessor's 
rights and the acceptance thereofby Lessor or its agents shall not be deemed to 
constitute a telmination of the Lease. Lessor reserves the right following allY 
reentry andlor reletting to exercise its right to tenninate this Lease by giving 
Lessee written notice thereof, in which event this Lease will terminate, and Lessor 
may recover liquidated damages as set forth in Subsection (n above. 

(iii) To bring an action against Lessee for any damages sustained by 
Lessor or any equitable relief available to Lessor. 

(iv) To relet tI;le Property or any part thereof for such tenn or telms 
(including a term which extends beyond the original Lease Tenn), at such rentals 
and upon such other tenns as Lessor, in its sole discretion, may detennine, with 
all proceeds received from such reletting being applied to the Rental and other 
Monetary Obligations due from Lessee in such order as Lessor may, in it sole 
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discretion, detennine, which other Monetary Obligations include, without 
limitation, all commercially reasonable repossession costs, brokerage 
commissions, attorneys' fees and expenses and repair costs. Lessor reserves the 
right following any reentry and/or reletting to exercise its right to tenninate this 
Lease by giving Lessee written notice thereof, in which event this Lease will 
tenninate as specified in said notice. 

(v) To recover from Lessee all Costs paid or incurred by Lessor as a 
result of such breach, regardless of whether or not legal proceedings are actually 
commenced. 

(vi) To immediately or at any time thereafter, and with or without 
notice, at Lessor's sole option but without any obligation to do so, correct such 
breach or default and charge Lessee all Costs incurred by Lessor therein. Any 
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be 
deemed to be Additional Rental hereunder and shall be immediately due from 
Lessee to Lessor. Any such acts by Lessor in correcting Lessee's breaches or 
defaults hereunder shall not be deemed to cure said breaches or defaults or 
constitute any waiver ofLessor~s right to exercise any or all remedies set forth 
herein. 

(vii) To immediately or at any time thereafter, and with or without 
notice, except as required herein, set off any money of Lessee held by Lessor 
under this Lease. 

(viii) To seek any equitable relief available to Lessor, including, without 
limitation, the right of specific perfonnance. 

All powers and remedies given by this Section to Lessor, subject to 
applicable Law, shall be cwnulative and not exclusive of one another or of any 
other right or remedy or of any other powers and remedies available to Lessor 
under this Lease, by judicial proceedings or otherwise, to enforce the performance 
or observance of the covenants and agreements of Lessee contained in this Lease, 
and no delay or omission of Lessor to exercise any right or power accruing upon 
the occurrence of any Event of Default shall impair any other or subsequent Event 
of Default or impair any tights or remedies consequent thereto. Every power and 
remedy given by this Section or by Law to Lessor may be exercised from time to 
time, and as often as may be deemed expedient, by Lessor, subject at all times to 
Lessor's right in its sole judgment to discontinue any work commenced by Lessor 
or change any course of action undertaken by Lessor. 

C. Default by Lessor. Lessor shall be in default under this Lease if Lessor 
fails or refuses to perform any obligation 9f Lessor under the tenns of this Lease, and if 
the failure to perform the obligation is not cured within thirty (30) days after notice of the 
default has been given by Lessee to Lessor. If the default cannot reasonably be cured 
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure 
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the default within the thirty (30) day period and diligently and in good faith continues to 
cure the default thereafter. 

Lessee) at any time after expiration of the cure period provided above and a 
subsequent written notice to Lessor, may cure the default at Lessor's cost. If Lessee at 
any time, as a result of Lessor' s def!lult, pays any sum. or perfonns any act that requires 
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to 
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate 
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date 
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this 
Section 15 may be deducted or offset against Lessee's Base Monthly Rental. 

21. Mortgage, Subordination and Attornment. Lessor's interest in this Lease 
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the 
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed 
to require such subordination by Lessor. Notwithstanding the tenns of or the parties to the WGI 
Agreement and any other agreements pursuant to which Persons other than Lessee have the right 
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee. be 
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee 
shall keep the Property free from any liens for work performed, materials furnished or 
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT· 
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED 
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR 
ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND 
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID. 

TIlls Lease at all times shall automatically be subordinate to the lien of any and all Deeds 
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such 
interest shall not disturb Lessee's use and enjoyment of Lessee's rights under this Lease so long 
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon" 
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the 
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed 
Deeds of Trust; provided, that the tenns and provisions of any such instrument are commercially 
reasonable. The Lessee aclmowledges that the tenns and provisions oftbe Instrument attached 
hereto as Exhibit C are commercially reasonable. 

If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this 
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences 
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall 
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after 
s~ch Deed of Trust and in that event such mortgagee, rec~iver or other secured party shall have 
th;e same rights with respect to this Lease as if it had been :executed and delivered prior to the 
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver 
or other secured party. 
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In the event any purchaser or assignee of any mortgagee or deed of trust bolder at a 
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any aS$ignee 
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to 
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a 
"Successor LessorU

), and recognize the Successor Lessor as lessor under this Lease~ and, if the 
Successor Lessor in its sole discretion elects to recognize Lessee's tenancy under this Lease, this 
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and 
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor 
under this Lease which accrue after the date that such Successor Lessor acquires title. The 
foregoing provision shall be self-operative and effective without the execution of any further 
instruments. 

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in 
writing of any breach or default by Lessor of any of its obligations under this Lease and give 
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default 
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee 
shall authorize Lessor to release to Lessee's financial statements delivered to Lessor pursuant to 
this Lease to such Lessor's Lender. 

22. Estoppd Certificate and Other Documents. At any time, and from time to 
·time, each party shall, promptly and in no event later than ten (10) days after a request from the 
other execute, aclmowledge and deliver to the requesting party, as the case may be, a certificate 
in the fonn 'supplied by the requesting party, certifying: (A) that this Lease is in full force and 
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease 
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the 
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have. 
been paid under this Lease and the amount thereof then payable; (D) whether there are then any 
existing defaults by Lessee or Lessor in the perfonnance of its obligations under this Lease, and, 
if there are any such defaults, specifying the nature and extent thereof; (E) that no notice has 
been received by the certifying party of any default under this Lease which has not been cured, 
except as to defaults specified in the certificate; (F) the capacity of the person executing such 
certificate;, and that such person is duly authorized to execute the same on behalf of Lessee; and; 
(0) and any other infonnation reasonably requested by the requesting party. 

Lessor and Lessee further agree to reasonably negotiate execute aU reasonable 
documentsJ including without limitation, estoppel certificates, non-disturbance certificates and 
other docwnents requested by WGI, any Lessor's Lender or any lender of Lessee in connection 
with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assigmnent, sublease 
or other disposition of the Lessor's interest under this Lease. 

23~ Assignment/Subletting. Except as provided in S~ction 20, above, Lessee's 
interest in:this Lease shall not, voluntarily, involuntarily, or by op~ration of law, be assigned to 
any third person or entity without the prior written consent of Lessor which will not be 
unreasonably withhold conditioned or delayed. 
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In the event of an assigmnent of Lessee's interest under this Lease to a third person or 
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and 
all further obligations under the tenns of this Lease upon delivery to Lessor of an originally 
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon 
cure of all then existing defaults of Lessee under the tenns oftbis Lease. 

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other 
agreements pursuant to which experienced and reputable operators are permitted to occupy 
discreet portions of the convenience store building located on the site for uses that are 
complementary to or extensions of Lessee's gas station and convenience store operations (e.g., 
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract 
units and/or UPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Permitted Encwnbrances(such other agreements are referred to herein as 
"Pennitted Subleases"), Lessee may not sublease all or any part of the Property without the prior 
written consent of the Lessor, which shall not be unreasonably withheld, conditioned or delayed. 
In no event will any Permitted Subleases, or any other subleases that Lessor consents to relieve 
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee 
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease, 
which notice shall be accompanied by a copy of the fonn of the Pennitted Sublease. 

Bach Permitted Sublease, and any. other sublease that Lessor may consent to pursuant to 
the foregoing paragraph sllaH provide that (i) the tenn thereofwill not exceed the Initial Tenn 
hereof and any extensions of the Initial Tenn that are pennitted hereunder; (ii) the sublease and 
subtenant shall be:subject to and bound by all the tenns and conditions of this Lease (except that 
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall 
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state 
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee's 
successor under the sublease for the balance of the sublease tenn if this Lease is surrendered by 
Lessee or tenninated by reason of Lessee's default 

24. Notices. All notices, demands, designations, certificates~ requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Lease 
(collectively called "Notices") shall be in writing and given by anyone of the following: 
(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, return 
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via 
certified or registered mail, return receipt requested, or by overnight delivery service, within one 
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered 
upon (i) receipt, ifhand delivered, (ii) the next Business Day, if delivered by a reputable express 
overnight delivery service, (iii) the third Business Day following the day of deposit of such 
notice with the United States Postal Service, if sent by certified or registered mail, return receipt 
requested, or (iv) transmission~ if delivered by facsimile pursuant to the requirements of 
Section 24.D abov~. Notices shall be provided to the parties and addresse~ (or electronic mail 
addresses) specified below: 

If to Lessee: 
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With a copy to: 

And with a copy to: 

If to Lessor: 

425 Maestro Drive 
Reno, NV 89511 
Telephone: (775) 689-1222 
Facsimile: (775) 689-1232 

Hodgson Russ LLP 
Attn: Sujata Yalamanclrili 
One M&T Plaza, Suite 2000 
Buffalo, NY 14023 
Telephone: (716) 848-1657 
Facsimile: (716) 849-0349 

Winners Gaming Inc. 
Attn: Paul A. Morabito 
425 Maestro Drive 
Reno, NV 89511 
Telephone: (775) 689-1222 
Facsimile: (775) 689-1232 

or to such other address or such other person as either party may from time to time h~reafter 
specify to the other party in a notice delivered in the manner provided above. 

25. Holdover. If Lessee remains in possession of the Property after the expiration of 
the term hereof, Lessee, at Lessor's option and within Lessor's sole discretion, may be deemed a 
Lessee on a Inonth-to-month basis and shall continue to pay Rentals and other Monetary 
Obligations in 1he amounts herein provided, except that the Base Monthly Rental shall be 
automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental 
payable under this Lease. 

26. Intentionally Omitted. 

27. Surrender. At the expiration of the Lease Term, Lessee may remove from the 
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such 
removal and shall leave the Property broom clean and in good and working condition and repair 
inside and out, and comply with all of the requirements of Section 12.D hereof. Lessor may, in 
its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment, 
personal property and vel1icles to which Lessee is entitled but which Lessee does not remove 
from the Property pursuant to this Section within ten (10) days after notice, provided, however, 
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing 
any Fixtures and Equipment ~d any all personal property, vehicles and inventory, H~ardous 
Materials, USTs and related ~uipment, located in or about the Property that are left therein by 
Lessee or in restoring the Property to the condition required by this Lease. 
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28. Financial Statements; Compliance Certificate. Once per calendar year, and 
within 120 days after the end of Lessee's fiscal year, Lessee shall furnish to Lessor audited 
financial statements of Lessee for the inunediately preceding fiscal year. Lessor shall maintain 
such statements in confidence but may disclose any financial statements furnished by Lessee to 
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed 
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's 
consultants and accoWltants; Lessor shall advise such pennitted recipients that the financial 
statements furnished to them are to be held in confidence. In no event shall Lessor lmowingly 
disclose Lessee's financial statements to competitors of Lessee. 

29. Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts 
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the 
control of the party obligated to perform (each, a "Force Majeure Event") shall excuse the 
performance by such party for a period equal to any such prevention, delay or stoppage, 
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and 
other Monetary Obligations to be paid hereunder. 

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate 
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that 
the same person, corporation> finn or other entity may acquire or hold or own, directly or 
indirectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this 
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any 
interest in such fee estate or ownership. No such merger shall occur unless and until all persons, 
corporations, finns and other entities having any interest in (i) this Lease or the leasehold estate 
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof 
sought to be merged shall join in a written instrument effecting such merger and shall duly 
record the same. 

31. Characterization. Lessor and Lessee acknowledge and warrant to each other that 
each has been represented by independent counsel and has executed this Lease after being fully 
advised by said counsel as to its effect and significance. This Lease shall be interpreted and 
construed in a fair and impartial manner without regard to such factors as the party which 
prepared the instrument, the relative bargaining powers of the parties or the domicile of any 
party. Whenever in this Lease any words of obligation or duty are used, such words or 
expressions shall have the same force and effect as though made in the form of a covenant. 

32. Easements. During the Lease Term, Lessor shall not have the right to grant 
easements on, over, Wlder and above the Property without the prior consent of Lessee, which 
consent will not be unreasonably withheld, conditioned or delayed. 

33. Bankruptcy. Intentionally Omitted. 

34. Attorneys' lFees. In th~ event of any judicial or other adversarial proceeding 
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be 
entitled to recover all of its reasonable attorneys' fees and other Costs in addition to any other 
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be 
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entitled to all attorneys' fees and all other Costs incurred in the preparation and service of any 
notice or demand hereunder, whether or not a legal action is subsequently commenced. 

35. Memorandum of Lease. ConcurrentIywith the execution of this Lease, Lessor 
and Lessee aTe executing Lessor's standard fonn memorandum of lease in recordable fonn, 
indicating the names· and addr~ses of Lessor and Lessee, a description of the Property,.the Lease 
Tenn, but omitting Rentals and such other terms of this Lease as Lessor may not desire to 
disclose to the public. Further, upon Lessor's request, Lessee agrees to execute and 
aclmowledge a tennination of lease and/or quit claim deed in recordable fonn to be held by 
Lessor until the expiration or sooner tenmnation of the Lease Term. 

36. No Broker. Lessor and Lessee represent and warrant to each other that they have 
had no conversation or negotiations with any broker concerning the leasing of the Property. 
Each of Lessor and Lessee agrees to protect, indemnify, save and keep harmless the othel', 
against and from all liabilities, claims, losses, Costs, damages and expenses, including attorneys' 
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty 
and representation. 

37. Waivei' of Jury Trial and Punitive, Consequential, Special and Indirect 
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right 
either may have to a trial by jury with respect to any and all issues presented in any action, 
proceedin& claim or counterclaim brought by either of the parties hereto against the other or its 
successors with respect to any matter arising out of or in connection with this Lease, the 
relationship of Lessor and Lessee, Lessee's use or occupancy of the Property, andlor any claim 
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of 
any right either may have to a trial by jury has been negotiated and is an essential aspect of their 
bargain. Furthennore, Lessee bereby Imowingly, volW1tarily and intentionally waives the right it 
may have to seek pwrltive, consequential, special and indirect damages from Lessor, Lessor's 
Lenders, and any of the Affiliates, officers, directors, members, managers or employees of 
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented 
in any action) proceeding, claim or counterclaim brought with respect to any matter arising out of 
or in connection with this Lease or any document contemplated herein or related hereto. The 
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect 
damages has been negotiated by the parties hereto and is an essential aspect of their bargain. 

38. Miscellaneous. 

A Time Is of the Essence. Time is of the essence with respect to each and 
every provision of this Lease. 

B. Waiver and Amendment. No provision of this Lease shall be deemed 
waived or amended except by a written instrument unambiguously setting forth the 
matter waived or amended and signed ~y the party against which enforcement of such 
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of 
the same or any other matter on any future occasion. No acceptance by Lessor of all 

amount less than the Rental and other Monetary Obligations stipulated to be due under 
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this Lease shall be deemed to be other than a payment on accolmt of the earliest such 
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or 
statement on any check or letter accompanying any such payment be deemed a waiver of 
Lessor's right to collect any unpaid amounts or an accord and satisfaction. 

C. Successors Bound.. Except as otherwise specifically provided herein, the . 
telms, covenants and conditions contained in this Lease shall bind and inure to the benefit 
of the respective heirs, successors, executors, administrators and assigns of each of the 
parties hereto. 

D. Captions. Captions are used throughout this Lease for convenience of 
reference only and shall not be considered in any manner in the construction or 
interpretation hereof. 

E. Severability. The provisions of this Lease shall be deemed severable. If 
any part of this Lease shall be held unenforceable by any court of competent jurisdictioll, 
the remainder shall remain in full force and effect, and such unenforceable provision shall 
be refonned by such court so as to give maximum legal effect to the intention of the 
parties as expressed therein. 

F. Other Documents. Each of the parties agrees to sign such other alld 
further documents as may be necessary or appropriate to carry out the intentions 
expressed in this Lease; provided such documents are reasonably acceptable to each 
parties' counsel. 

G. Entire Agreement. This Lease and any other instnunents or agreements 
referred to herein, constitute the entire agreement between the parties with respect to the 
subject matter hereof, and there are no other representations, warranties or agreements 
except as herein provided. 

H. Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of 
any action or proceeding arising out of this Lease, the parties hereto expressly submit to 
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee 
consents that it may be served with any process or paper by registered mail or by personal 
service within or without the State of Nevada in accordance with applicable law. 
Furthennore~ Lessee waives and agrees not to assert in any such action, suit or 
proceeding that it is not personally subject to the jurisdiction of such courts, that the 
action, suit or proceeding is brought in an inconvenient forum or that venue of the action, 
suit or proceeding i~ improper. Nothing contained in this Section shall limit or restrict 
the right of Lessor to commence any proceeding in the federal or state courts located in 
the state where each Property is located to the extent Lessor deelns such proceeding 
necessary or advisable to exercise remedies available under this Lease. 

I. Counterparts. This Lease may b'e executed in one or more counterparts, 
each of which shall be deemed an original. 
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J. Prohibited Persons and Transactions:.. Lessee and Lessor (each a 
"Representing Party") represents to its current lmowledge to the other that the 
Representing Party is not a person or entity, nor owns property or interests in property, 
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and 
entitled ItBlocking Property and Prohibiting Transactions with Persons Who Commit, 
Threaten to Commit or Support Terrorism'~ or under any rules and regulations related 
thereto. 

39. Intentionally Omitted. 

40. Amendments to Accommodate Sale to Tenants In CommoD. At the request of 
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably 
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent 
management of the Property by such tenants in common or a manager appointed by theln), 
provided that such amendments do not materially and negatively impact Lesseets obligations 
hereunder. 
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IN WITNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date 
first above written. 

Tax Identification or Social SecurityNo. 
j 

STATEOF tOvu~~ ) 
I )ss 

COUNTY OF SCUcfot C ~ ) 

. . -, Notary Public 
My Commission Expires: l [· .. ··-11'-· 6·' r 

.C~nCity 
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~ 
TINA T. SEDA ~ -. Commlsslon# 1441079 

~ • -0 .. Notary PUblic - Catlfomla J ! ~ Sonia Claro County f 
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STATE OF CALIFORNIA 
COUNTYOF=S~an~t~a~C=la=r=a __________________ __ 

On June 6, 2006 

TinaT.Seda 
a Notary Public, personally appeared 

WITNESS my hand and official seat. 

before me, 

Signature ~ :J ,~ 

} S.S 

lINAT. SEDA 

• 

cornm'~\on if 1441079 ;; 
:c G _ Notery Public .. CoUlorn\Q ~ 
2 . - ~... San1a Claro coonly 

Mycomm. EJtptrGS OeIlS, 2001 

(This area for official notonal seal) 
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(' \ ') , 
STATE OP-~ .it \ 0pfnl~ ) 

() 
)ss 

COUNTYOFWASHGE (ll\~~e) 

LESSEE: 

BERRY-HINC1[{LEY INDUSTRIES, a Nevada 
corporation . ,'/ 

/, 
/,/ " By. ~:; t~ Q'~!---___ ....s 

. &/ 

f) \ ~~~egoing ins~ent was acknowledged before me on 
~ Ii ttl ~.~',)l (1) as ~\ \1\"{\tVV\ OfBE~ BIN S, a 

Nevada corporation. '\ 

>V'-' 
(' j, 'JI'\ '1J)l\(\Notary pub~ \ 

My Commission Expires: ~Q \ /IV , vu V . ... .41>'" dh ""db .... dO ....... 

r@'JEANETTeTEDER t 
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EXElBITA 

DElFINED TERMS 

The following tenns shall have the following meanings for all purposes of this Lease: 

"Additional Rental" has the meaning set forth in Section 4.C. 

"Adjustment Date" means the first anniversary of the Effective Date, and every 
anniversary thereafter during the Initial Term, and any Extension Term. 

"Affiliate" means any Person which directly or indirectly controls, is under common 
control with or is controlled by any other Person. For purposes of this definition, Ucontro!s", 
"under common control witbu

, and C~controlled by" means the possession, directly or indirectly, 
of the power to direct or cause the direction of the management and policies of such Person, 
whether through the ownership of voting securities or otherwise. 

"Base Annual Rentaf' means $238,275. 

C'Base Monthly Rentaf' means an amount equal to 1/12 of the applicable Base Annual 
Rental. 

"Business Day'" means Monday through Friday, except those days on which the United 
States Postal Service does not deliver regular first-class mail. 

"Casualty" means any loss of or damage to any property included within or related to any 
Property or arising from an adjoining property caused by fire, flood or other casualty. 

"Condem'tzation" means a Taking andlor a Requisition. 

"Costs" means all reasonable costs and expenses incurred by a Person, including without 
limitation, reasonable attorneys' fees and expenses, court costs, expert witness fees, costs of tests 
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial 
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance 
and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or 
fees, as the circumstances require. 

"Dealer" means any Person t~at supplies gasoline and/or diesel fuel to Lessee at the 
Property for sale to third parties, or it~ successor or assigns. 

"Dealer Agreement" means a written agreement or other document granting Lessee the 
right to operate a gas station operation under the flag, brand or trade name of a Dealer. 
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C'Default Rate" means 18% per annum or the highest rate permitted by law, whichever is 
less. 

IIDeed of Trust" means any and all deeds of trust, mortgages or other liens to secure debts 
or other security instrwnents here and after placed by Lessor on the Property or any part thereof 
(except the Lessee's personal p.roperty or trade fixtures}, and to any and all renewals, . 
modifications, consolidations, replacements, extensions or substitutions of any such instruments. 

"Effective Date" has the meaning set forth in Section 3 of this Lease. 

"Environmental Law$" means federal, state and local laws, ordinances, common law 
requirements and regulations and standards, rules, policies and other govenunental requirements, 
administrative rulings and court judgments and decrees having the effect of law in effect now or 
in the future and including all amendments, that relate to Hazardous Materials, Regulated 
Substances, USTs, andlor the protection of human health or the environment, or relating to 
liability for or Costs of Remediation or prevention of Releases, and apply to Lessee andlor the 
Property. 

"Environmental Liens" means liens that may be imposed pursuant to Environmental 
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618. 

"Event of Default'" has the meaning set forth in Section 20.A. 

CCExpiration Date'" has the meaning set forth in Section 3. 

"Extens.ion Option" 1188 the meal1ing set forth in Section 3. 

"Extension Term'" has the meaning set forth in Section 3. 

"Force Majeure Event" has the Dleaning set forth in Section 29. 

"Governmental Authority" means any governmental authority, agency, department, 
commission, bureau, board, instrumentality, court or quasi-govenunental authority of the United 
States, any state or any political subdivision thereof (including but not limited to the Nevada 
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada 
Gaming Commission) with authority to adopt, modify, amend, intexpret, give effect to or enforce 
any federal, state and local laws, statutes, ordinances, rules or regulations, including common 
law, or to issue court orders. 

"Hazardous Materials" includes: (a) oil, petroleum products, flammable substances, 
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or 
any other materials, contaminants or pollutant.s which pose a hazard to the Property or to Persons 
011 01' about the Property, cause the Property tQ be in violation of any local, state or federal law or 
regulation, (including without limitation, any Environmental Law), or are defined as or illcluded 
ill the definitioll ofuhazardous substances", "hazardous wastes", "hazardous materia1s"~ <'toxic 
substances", "contaminants", "pollutants", or words of similar import under any applicable local, 
state or federal law or under the regulations adopted, orders issued, or publications promulgated 
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pursuant thereto, including, but not limited to: (i) the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, et ~.; (ii) the 
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, et ~.; (iii) the 
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et ~.; and 
(iv) regulations adopted and pUblications promulgated pursuant to the aforesaid laws; (b) 
asbestos in any form which is or could become friable, urea fonnaldehyde foam insulation, 
transfonners or other equipment which contain dielectric fluid containing levels of 
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks; 
and (d) any other Regulated Substances, chemical, material or substance, exposure to which is 
prohibited, limited or regulated by any govemmental authority or which mayor could pose a 
hazard to the health and safety of the occupants of the Property or the owners andlor occupants 
of any adjoining property. 

''Indemnified Parties" means Lessor, any Lessor's Lenders and their members, managers, 
officers, directors, shareholders, partners, employees, agents, servants, representatives, 
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns, 
including, but not limited to, any successors by merger, consolidation or acqUisition of all or a 
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable. 

"Initial Term" has the meaning set fOIth in Section 3. 

"Insolvency Event" means (a) Lessee's (i) failure to generally pay its debts as such debts 
become due; (ii) admitting in writing its inability to pay its debts generally; or (iii) malting a 
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against 
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (n) seeking liquidation, winding up, 
reorgmrization, arrangement, adjustment, protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking 
the entry of an order for relief or the appointment of a receiver) trustee, or other similar official 
for it or for any substantial part of its property, and in the case of any such proceeding instituted 
against Lessee, either such proceeding shall remain undismissed for a period of one hundred 
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee 
taking any corporate action to authorize any of the actions set forth above in this defInition. 

"Law(s)" means any constitution, statute, rule of law, code, ordinance, order,judgment, 
decree, injunction, rule, regulation, policy, requirement or administrative or judicial 
detenninatio~ even ifunforeseen or extraordinary, of every duly constituted Govenunental 
Authority, court or agency, now or hereafter enacted or in effect. 

"Lease Term" shall have the meaning described in Section 3. 

"Legal Requirements" means the requirements of all present and future Laws (including 
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and 
discrimination against, disabled individuals), alljudici~ and administrative interpretations 
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions 
and conditions now or hereafter of record which may be applicable to Lessee or to the Property, 
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or 
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restoration, of to the Property, even if compliance therewith necessitates structural changes or 
improvements or results in interference with the use or enjoyment of the Property. 

"Lessor's Lender" means any lender of Lessor that has a lien on the Property, including 
any lenders named in any Deed of Trust. 

"Losses" means any and all claims, suits, liabilities (including, without limitation, strict 
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value, 
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and 
damages of whatever kind or nature, inclusive of bodily injury and property damage to third 
parties (including, without limitation, attorneys' fees and other Costs of defense). 

"Monetary Obligations" means all Rental and all other sums payable or reimbursable by 
Lessee Wlder this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified 
Party. 

"Notices~' has the meaning set forth in Section 24. 

"PermiUed Amounts" shall mean, with respect to any given level of Hazardous Materials 
or Regulated Substances, that leve~ or quantity of Hazardous Materials or Regulated Substances 
in any fonn or combination of forms which does not constitute a violation of any Environmental 

,Laws and is customarily employed in, or associated with, similar businesses located in the states 
where the Property is located. 

"Permitted Encumbrances" shall mean those covenants, restrictions, reservations, liens, 
conditions, encroaclunents, easements, survey exceptions, parties in possession and other matters 
of title that affect the Property as of the date of Lessor's acquisition thereof and those items 
which hereafter affect title as permitted under this Lease, including but not limited to those 
identified in the owner's policy of title insurance issued to Lessor by First American Title 
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property. 

"Permitted Facility" means a gas station with convenience store (and restaurant and 
postal unit operations within a convenience store), and uses incidental or related thereto 
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming 
devices within the convenience store and offices for Lessee's operations, together with uses that 
are complementary to or extensions of Lessee's gas station and convenience store operations 
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops) juice shops, postal 
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Permitted Encumbrances. 

"Permitted Su:blease" has the meaning set forth in Section 23. 

~'Person" means any individual, partnership, corporation~ limited liability company, trust, 
unincorporated organization, Governmental Authority or any other form of entity. 
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"Property'" means, that parcel or parcels of real estate located at 1he address set forth in 
Exhibit B and legally descnoed on Exhibit B attached hereto (which parcels may be fee estates 
or easement estates), together with all rights, pdvileges, and appurtenances associated therewith, 
all buildings, fixtures and other improvements now or hereafter located on such parcels of real 
estate (whether or not affixed to such real estate). 

"Regulated Substances" means "petroleum" and "petroleum-based substances" or any 
similar tems described or defined in any of the Environmental Laws and any applicable federal, 
state, county or local laws applicable to or regulating USTs. 

"Release" means any presence, release, deposit, discharge, emission, leaking, spilling, 
seeping, migrating, injecting, pllmping, pouring, emptying, escaping, dumping, disposing or 
other movement of Hazardous Materials, Re8111ated Substances or USTs. 

''"Remediation'' means any response, remedial, removal, or corrective action, any activity 
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials, 
Regulated Substances or USTs, any actions to prevent, CUTe or mitigate any Release, any action 
to comply with any Environmental Laws or with any pennits issued pursuant thereto, any 
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory 
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or 
USTs. 

"Rentar' means, collectively, the Base Annual Rental and the Additional Rental. 

"Rent Adjustment" has the meaning set forth in Section 4.B. 

"Successor Lessor" has the meaning set forth in Section 21. 

"Taking" means (a) any taking or damaging of all or a portion of the Property (i) in or by 
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or 
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such 
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de 
facto condemnation that constitutes a compensable taking under applicable law. The Taking 
shall be considered to have taken place as of the later of the date actual physical possession is 
taken by the condemnor, or the date on which the right to compensation and damages accrues 
under the law applicable to the Property. 

"Threatened Release" means a substantial likelihood of a Release which requires action 
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments, 
surface or subsurface strata, ambient air or any other environmental medium comprising or 
surrotUlding any Property which may result from such Release. 

ItUSTs II ~eans anyone or combination of tanks and associated prpduct piping systems 
used in connectidn with storage, dispensing and general use ofRegulated'Substances. 

"WGI" means Winners Gaming, Inc. 
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"WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which 
WGI currently operates gaming machines or devices and related equipment (or the technological 
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section 
12.F). 
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EX1lHBITB 

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY 

PROPERTY ADDRESS: 

PROPERTY LEGAL DESCRIPTION: 
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Loan No. 100798974 
FIVE YEAR ADJUSTABLE TERM NOTE 

July 18, 2006 

$2,100,000.00 

For value received, the undersigned Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000, a California trust, with an address of 41 Peralta Avenue, Los Gatos, 
California 95030 (collectively, the "Borrower"), jointly and severally, promise to pay to the order of 
Pacific Capital Bank, N.A .• a national banking association, doing business as South Valley National Bank 
with an address of clo Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (together 
with its successors and assigns, the "Bank"), the principal amount of Two Million One Hundred 
Thousand Dollars and Zero Cents ($2,100,000.00) on or before July 18, 2016 (the "Maturity Date"), as 
set forth below, together with interest from the date hereof on the unpaid principal balance from time to 
time outstanding until paid in full. The Borrower shall pay consecutive monthly installments of principal 
and interest, as follows: $13,971.35 on August 18, 2006, and the same amount (except the last 
installment which shall be the unpaid balance) on the 18th day of each month thereafter. The aggregate 
principal balance outstanding shall initially bear interest thereon at a per annum rate equal to 7.00%. The 
interest rate on the aggregate principal balance shall change on July 18, 2011 and on that day every 
sixtieth month thereafter (each a "Change Date") to a fixed rate equal to Two and One-Half Percent" 
(2.50%) above the Treasury Index (as hereinafter defined) on each such Change Date. On each Change 
Date each monthly installment due and payable until the next Change Date shall be recalculated 
(increased or reduced) to reflect the adjusted interest rate, the outstanding principal balance at such time 
and the remaining term of the 360-month amortization period commencing on the date of this Note in 
accordance with the Bank's calculation in the Bank's sole discretion. 

Notwithstanding anything to the contrary in this Note, the interest rate on this Note is limited by a 
floor as follows: the minimum interest rate (i.e. floor) is 5.25%. 

Treasury Index means the weekly average yield on United States Treasury securities, adjusted to 
a constant maturity equal to the Applicable Treasury Rate Period (as hereinafter defined), or, in the event 
the Treasury Index is no longer available, the base, reference or other rate then designated by the Bank, 
in its sole discretion, for general commercial loan reference purposes, it being understood that such rate 
is a reference rate, not riecessarily the lowest, established from time to time, which serves as the basis 
upon which effective interest rates are calculated for loans making reference thereto. The Applicable 
Treasury Rate Period is 5 years. 

Principal and interest shall be payable at the Bank's main office or at such other place as the 
Bank may designate in writing in immediately available funds in lawful money of the United States of 
America without set-off, deduction or counterclaim. Interest shall be calculated on the basis of actual 
number of days elapsed in a 360-day year. 

At the option of the Bank. this Note shall become immediately due and payable without notice or 
demand upon the occurrence at any time of any of the following events of default (each, an "Event of 
Default"): (1) default of any liability, obligation or undertaking of the Borrower or any guarantor hereof to 
the Bank, hereunder or otherwise, including, without limitation, failure to pay in full and when due any 
installment of principal or interest or default of the Bo"rrower or any guarantor hereof under any other loan 
document delivered by the Borrower or any guarantor. or in connection with the loan evidenced by this 
Note or any other agreement by the Borrower or any guarantor with the Bank continuing for 10 days with 
respect to the payment of money or continuing for 30 days with respect to any other default; (2) failure of 
the Borrower or any guarantor hereof to maintain aggregate collateral security value satisfactory to the 
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Loan No. 100798974 
FIVE YEAR ADJUSTABLE TERM NOTE 

July 18, 2006 

$2,100,000.00 

For value received, the undersigned Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000, a California trust, with an address of 41 Peralta Avenue, Los Gatos, 
California 95030 (collectively, the "Borrower"), jointly and severally, promise to pay to the order of 
Pacific Capital Bank, N.A .• a national banking association, doing business as South Valley National Bank 
with an address of clo Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (together 
with its successors and assigns, the "Bank"), the principal amount of Two Million One Hundred 
Thousand Dollars and Zero Cents ($2,100,000.00) on or before July 18, 2016 (the "Maturity Date"), as 
set forth below, together with interest from the date hereof on the unpaid principal balance from time to 
time outstanding until paid in full. The Borrower shall pay consecutive monthly installments of principal 
and interest, as follows: $13,971.35 on August 18, 2006, and the same amount (except the last 
installment which shall be the unpaid balance) on the 18th day of each month thereafter. The aggregate 
principal balance outstanding shall initially bear interest thereon at a per annum rate equal to 7.00%. The 
interest rate on the aggregate principal balance shall change on July 18, 2011 and on that day every 
sixtieth month thereafter (each a "Change Date") to a fixed rate equal to Two and One-Half Percent" 
(2.50%) above the Treasury Index (as hereinafter defined) on each such Change Date. On each Change 
Date each monthly installment due and payable until the next Change Date shall be recalculated 
(increased or reduced) to reflect the adjusted interest rate, the outstanding principal balance at such time 
and the remaining term of the 360-month amortization period commencing on the date of this Note in 
accordance with the Bank's calculation in the Bank's sole discretion. 

Notwithstanding anything to the contrary in this Note, the interest rate on this Note is limited by a 
floor as follows: the minimum interest rate (i.e. floor) is 5.25%. 

Treasury Index means the weekly average yield on United States Treasury securities, adjusted to 
a constant maturity equal to the Applicable Treasury Rate Period (as hereinafter defined), or, in the event 
the Treasury Index is no longer available, the base, reference or other rate then designated by the Bank, 
in its sole discretion, for general commercial loan reference purposes, it being understood that such rate 
is a reference rate, not riecessarily the lowest, established from time to time, which serves as the basis 
upon which effective interest rates are calculated for loans making reference thereto. The Applicable 
Treasury Rate Period is 5 years. 

Principal and interest shall be payable at the Bank's main office or at such other place as the 
Bank may designate in writing in immediately available funds in lawful money of the United States of 
America without set-off, deduction or counterclaim. Interest shall be calculated on the basis of actual 
number of days elapsed in a 360-day year. 

At the option of the Bank. this Note shall become immediately due and payable without notice or 
demand upon the occurrence at any time of any of the following events of default (each, an "Event of 
Default"): (1) default of any liability, obligation or undertaking of the Borrower or any guarantor hereof to 
the Bank, hereunder or otherwise, including, without limitation, failure to pay in full and when due any 
installment of principal or interest or default of the Bo"rrower or any guarantor hereof under any other loan 
document delivered by the Borrower or any guarantor. or in connection with the loan evidenced by this 
Note or any other agreement by the Borrower or any guarantor with the Bank continuing for 10 days with 
respect to the payment of money or continuing for 30 days with respect to any other default; (2) failure of 
the Borrower or any guarantor hereof to maintain aggregate collateral security value satisfactory to the 
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Bank continuing for 30 days; (3) default of any material liability, obligation or undertaking of the Borrower 
or any guarantor hereof to any other party continuing for 30 days; (4) if any statement, representation or 
warranty heretofore. now or hereafter made by the Borrower or any guarantor hereof in connection with 
the loan evidenced by this Note or in any supporting financial statement of the Borrower or any guarantor 
hereof shall be determined by the Bank to have been false in any material respect when made; (5) if the 
Borrower or any guarantor hereof is a corporation. trust. partnership or limited liability company, the 
liquidation, termination or dissolution of any such organization, or the merger or consolidation of such 
organization into another entity, or its ceasing to carry on actively its present business or the apPointment 
of a receiver for its property; (6) the death of the Borrower or any guarantor hereof and, if the Borrower or 
any guarantor hereof is a partnership or'limited liability company. the death of any partner or member; (7) 
the institution by or against the Borrower or any guarantor hereof of any proceedings under the 
Bankruptcy Code 11 USC §101 et seq. or any other law in which the Borrower or any guarantor hereof is 
alleged to be insolvent or unable to pay its debts as they mature, or the making by the Borrower or any 
guarantor hereof of an assignment for the benefit of creditors or the granting by the Borrower or any 
guarantor hereof of a trust mortgage for the benefit of creditors; (8) the service upon the Bank of a writ in 
which the Bank is named as trustee of the Borrower or any guarantor hereof; (9) a judgement or 
judgements for the payment of money shall be rendered against the Borrower or any guarantor hereof, 
and any such judgement shall remain unsatisfied and in effect for any period of thirty (30) consecutive 
days without a stay of execution; (10) any levy, lien (including mechanics lien), seizure, attachment. 
execution or similar process shall be issued or levied on any of the property of the Borrower or any 
guarantor hereof; (11) the termination or revocation of any guaranty hereof; or (12) the occurrence of 
such a change In the condition or affairs (financial or otherwise) of the Borrower or any guarantor hereof, 
or the occurrence of any other event or circumstance, such that the Bank, in its sole discretion, deems 
that it is insecure or that the prospects for timely or full payment or performance of any obligation of the 
Borrower or any guarantor hereof to the Bank has been or may be impaired. 

Any payments received by the Bank on account of this Note shall, at the Bank's option, be 
applied first, to accrued and unpaid interest; second, to the unpaid principal balance hereof; third to any 
costs, expenses or charges then owed to the Bank by the Borrower; and the balance to escrows, if any. 

the foregoing, any payments received after the occurrence and during the continuance of 
an Event of Default shall be applied in such manner as the Bank may determine. The Borrower hereby 
authorizes the Bank to charge any deposit account which the Borrower may maintain with the Bank for 
any payment required hereunder without prior notice to the Borrower. 

If pursuant to the terms of this Note, the Borrower is at any time obligated to pay interest on the 
principal balance at a rate in excess of the maximum interest rate permitted by applicable law for the loan 
evidenced by this Note, the applicable interest rate shall be immediately reduced'to such maximum rate 
and all previous payments in excess of the maximum rate shall be deemed to have been payments in 
reduction of principal and not on account of the interest due hereunder. More specifically, if from any 
circumstances Whatsoever, fulfillment of any provision of this Note or any other loan document excuted and 
delivered in connection with this Note. at the time performance of such provision becomes due, would 
exceed the limit on interest then permitted by any applicable usury statute or any other applicable law, the 
Bank may, at its option (a) reduce the obligations to be fulfilled to such limit on interest, or (b) apply the 
amount in excess of such limit on interest to the reduction of the outstanding principal balance of the 
obligations, and not to the payment of interest, with the same force and effect as though Borrower had 
specifically designated such sums to be so applied to principal and Bank had agreed to accept such extra 
payments(s) as a premium-free prepayment, so that in no event shall any exaction be possible under this 
Note or any other loan document that is in excess of the applicable limit on interest. It is the intention of 
Borrower and Bank that the total liability for payments in the nature of interest shall not exceed the limits 
imposed by any applicable state or federal interest rate laws. The provisions of this paragraph shall control 
every other provision of this Note, and any provision of any other loan document in conflict with this 
paragraph. 

The Borrower represents to the Bank that the proceeds of this Note will not be used for 
personal, family or household purposes or for the purpose of purchasing or carrying margin stock 
or margin securities within the meaning of Regulations U and X of the Board of Governors of the 
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Bank continuing for 30 days; (3) default of any material liability, obligation or undertaking of the Borrower 
or any guarantor hereof to any other party continuing for 30 days; (4) if any statement, representation or 
warranty heretofore. now or hereafter made by the Borrower or any guarantor hereof in connection with 
the loan evidenced by this Note or in any supporting financial statement of the Borrower or any guarantor 
hereof shall be determined by the Bank to have been false in any material respect when made; (5) if the 
Borrower or any guarantor hereof is a corporation. trust. partnership or limited liability company, the 
liquidation, termination or dissolution of any such organization, or the merger or consolidation of such 
organization into another entity, or its ceasing to carry on actively its present business or the apPointment 
of a receiver for its property; (6) the death of the Borrower or any guarantor hereof and, if the Borrower or 
any guarantor hereof is a partnership or'limited liability company. the death of any partner or member; (7) 
the institution by or against the Borrower or any guarantor hereof of any proceedings under the 
Bankruptcy Code 11 USC §101 et seq. or any other law in which the Borrower or any guarantor hereof is 
alleged to be insolvent or unable to pay its debts as they mature, or the making by the Borrower or any 
guarantor hereof of an assignment for the benefit of creditors or the granting by the Borrower or any 
guarantor hereof of a trust mortgage for the benefit of creditors; (8) the service upon the Bank of a writ in 
which the Bank is named as trustee of the Borrower or any guarantor hereof; (9) a judgement or 
judgements for the payment of money shall be rendered against the Borrower or any guarantor hereof, 
and any such judgement shall remain unsatisfied and in effect for any period of thirty (30) consecutive 
days without a stay of execution; (10) any levy, lien (including mechanics lien), seizure, attachment. 
execution or similar process shall be issued or levied on any of the property of the Borrower or any 
guarantor hereof; (11) the termination or revocation of any guaranty hereof; or (12) the occurrence of 
such a change In the condition or affairs (financial or otherwise) of the Borrower or any guarantor hereof, 
or the occurrence of any other event or circumstance, such that the Bank, in its sole discretion, deems 
that it is insecure or that the prospects for timely or full payment or performance of any obligation of the 
Borrower or any guarantor hereof to the Bank has been or may be impaired. 

Any payments received by the Bank on account of this Note shall, at the Bank's option, be 
applied first, to accrued and unpaid interest; second, to the unpaid principal balance hereof; third to any 
costs, expenses or charges then owed to the Bank by the Borrower; and the balance to escrows, if any. 

the foregoing, any payments received after the occurrence and during the continuance of 
an Event of Default shall be applied in such manner as the Bank may determine. The Borrower hereby 
authorizes the Bank to charge any deposit account which the Borrower may maintain with the Bank for 
any payment required hereunder without prior notice to the Borrower. 

If pursuant to the terms of this Note, the Borrower is at any time obligated to pay interest on the 
principal balance at a rate in excess of the maximum interest rate permitted by applicable law for the loan 
evidenced by this Note, the applicable interest rate shall be immediately reduced'to such maximum rate 
and all previous payments in excess of the maximum rate shall be deemed to have been payments in 
reduction of principal and not on account of the interest due hereunder. More specifically, if from any 
circumstances Whatsoever, fulfillment of any provision of this Note or any other loan document excuted and 
delivered in connection with this Note. at the time performance of such provision becomes due, would 
exceed the limit on interest then permitted by any applicable usury statute or any other applicable law, the 
Bank may, at its option (a) reduce the obligations to be fulfilled to such limit on interest, or (b) apply the 
amount in excess of such limit on interest to the reduction of the outstanding principal balance of the 
obligations, and not to the payment of interest, with the same force and effect as though Borrower had 
specifically designated such sums to be so applied to principal and Bank had agreed to accept such extra 
payments(s) as a premium-free prepayment, so that in no event shall any exaction be possible under this 
Note or any other loan document that is in excess of the applicable limit on interest. It is the intention of 
Borrower and Bank that the total liability for payments in the nature of interest shall not exceed the limits 
imposed by any applicable state or federal interest rate laws. The provisions of this paragraph shall control 
every other provision of this Note, and any provision of any other loan document in conflict with this 
paragraph. 

The Borrower represents to the Bank that the proceeds of this Note will not be used for 
personal, family or household purposes or for the purpose of purchasing or carrying margin stock 
or margin securities within the meaning of Regulations U and X of the Board of Governors of the 
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Federal Reserve System, 12 C.F.R. Parts 221 and 224. 

The Borrower and each guarantor hereof grant to the Bank a continuing lien on and security interest 
in any and all deposits or other sums at any time credited by or due from the Bank (or any of its banking or 
lending affiliates, or any bank acting as a participant under any loan arrangement between the Bank and the 
Borrower, or any third party acting on the Bank's behalf (collectively, the "Bank Affiliates"» to the Borrower 
and each guarantor hereof and any cash, securities, instruments or other property of the Borrower and each 
guarantor hereof in the possession of the Bank or any Bank Affiliate, whether for safekeeping or otherwise, 
or in transit to or from the Bank or any Bank Affiliate (regardless of the reason the Bank or Bank Affiliate had 
received the same or whether the Bank or Bank Affiliate has conditionally released the same) as security for 
the full and punctual payment and performance of all of the liabilities and obligations of the Borrower and 
any guarantor hereof to the Bank or any Bank Affiliate and such deposits and other sums may be applied or 
set off against such liabilities and obligations of the Borrower or any guarantor hereof to the Bank or any 
Bank Affiliate at any time, whether or not such are then due, whether or not demand has been made and 
whether or not other collateral is then available to the Bank or any Bank Affiliate. 

No delay or omission on the part of the Bank in exercising any right hereunder shall operate as a 
waiver of such right or of any other right of the Bank, nor shall any delay, omission or waiver on anyone 
occasion be deemed a bar to or waiver of the same or any other right on any future occasion. The 
Borrower and every guarantor of this Note, regardless of the time, order or place of signing, waives 
presentment, demand, pr:otest, notice of intent to accelerate, notice of acceleration and all other notices of 
every kind in connection with the delivery, acceptance, performance or enforcement pf this Note and 
assents to any extension or postponement of the time of payment or any other indulgence, to any 
substitution, exchange or release of collateral, and to the addition or release of any other party or person 
primarily or secondarily liable and waives all recourse to suretyship and guarantor defenses generally, 
including any defense based on impairment of collateral. . 

The Borrower and each guarantor of this Note shall indemnify, defend and hold the Bank and the 
Bank Affiliates and their directors, officers, employees, agents and attorneys harmless against any claim 
brought or threatened against the Bank by the Borrower, by any guarantor, or by any other person (as 
well as from attorneys' reasonable fees and expenses in connection therewith) on account of the Bank's 
relationship with the Borrower or any guarantor hereof (each of which may be defended, compromised, 
settled or pursued by the Bank with coun·sel of the Bank's selection, but at the expense of the Borrower 
and any guarantor), except for any claim arising out of the gross negligence or willful misconduct of the 
Bank. 

The Borrower and each guarantor of this Note agree to pay, upon demand, costs of collection of 
all amounts under this Note including, without limitation, principal and interest, or in connection with the 
enforcement of, or realization on, any security for this Note, including, without limitation, to the extent 
permitted by applicable law, reasonable attorneys' fees and expenses. Upon the occurrence and during 
the continuance of an Event of Default, interest shall accrue at a rate per annum equal to the aggregate 
of 3.0% plus the rate provided for herein. If any payment due under this Note is unpaid for 15 days or 
more, the Borrower shall pay, in addition to any other sums due under this Note (and without limiting the 
Bank's other remedies on account thereof), a late charge equal to the greater of $10.00 or 10.0% of such 
unpaid amount. 

This Note shall be binding upon the Borrower and each guarantor hereof and upon their 
respective heirs, successors, assigns and legal representatives, and shall inure to the benefit of the Bank 
and its successors, endorsees and assigns. 

The Borrower and each guarantor, if any, hereby waive presentment, demand, protest, notice of 
dishonor, notice of protest and all other notices and demands of every kind, and all suretyship defenses 
of any kind, in each case that would otherwise be available in connection with this Note including, without 
limitation, any right (whether now or hereafter existing) to require the holder hereof to first proceed 
against the Borrower, or any guarantor, for any security. 
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Federal Reserve System, 12 C.F.R. Parts 221 and 224. 

The Borrower and each guarantor hereof grant to the Bank a continuing lien on and security interest 
in any and all deposits or other sums at any time credited by or due from the Bank (or any of its banking or 
lending affiliates, or any bank acting as a participant under any loan arrangement between the Bank and the 
Borrower, or any third party acting on the Bank's behalf (collectively, the "Bank Affiliates"» to the Borrower 
and each guarantor hereof and any cash, securities, instruments or other property of the Borrower and each 
guarantor hereof in the possession of the Bank or any Bank Affiliate, whether for safekeeping or otherwise, 
or in transit to or from the Bank or any Bank Affiliate (regardless of the reason the Bank or Bank Affiliate had 
received the same or whether the Bank or Bank Affiliate has conditionally released the same) as security for 
the full and punctual payment and performance of all of the liabilities and obligations of the Borrower and 
any guarantor hereof to the Bank or any Bank Affiliate and such deposits and other sums may be applied or 
set off against such liabilities and obligations of the Borrower or any guarantor hereof to the Bank or any 
Bank Affiliate at any time, whether or not such are then due, whether or not demand has been made and 
whether or not other collateral is then available to the Bank or any Bank Affiliate. 

No delay or omission on the part of the Bank in exercising any right hereunder shall operate as a 
waiver of such right or of any other right of the Bank, nor shall any delay, omission or waiver on anyone 
occasion be deemed a bar to or waiver of the same or any other right on any future occasion. The 
Borrower and every guarantor of this Note, regardless of the time, order or place of signing, waives 
presentment, demand, pr:otest, notice of intent to accelerate, notice of acceleration and all other notices of 
every kind in connection with the delivery, acceptance, performance or enforcement pf this Note and 
assents to any extension or postponement of the time of payment or any other indulgence, to any 
substitution, exchange or release of collateral, and to the addition or release of any other party or person 
primarily or secondarily liable and waives all recourse to suretyship and guarantor defenses generally, 
including any defense based on impairment of collateral. . 

The Borrower and each guarantor of this Note shall indemnify, defend and hold the Bank and the 
Bank Affiliates and their directors, officers, employees, agents and attorneys harmless against any claim 
brought or threatened against the Bank by the Borrower, by any guarantor, or by any other person (as 
well as from attorneys' reasonable fees and expenses in connection therewith) on account of the Bank's 
relationship with the Borrower or any guarantor hereof (each of which may be defended, compromised, 
settled or pursued by the Bank with coun·sel of the Bank's selection, but at the expense of the Borrower 
and any guarantor), except for any claim arising out of the gross negligence or willful misconduct of the 
Bank. 

The Borrower and each guarantor of this Note agree to pay, upon demand, costs of collection of 
all amounts under this Note including, without limitation, principal and interest, or in connection with the 
enforcement of, or realization on, any security for this Note, including, without limitation, to the extent 
permitted by applicable law, reasonable attorneys' fees and expenses. Upon the occurrence and during 
the continuance of an Event of Default, interest shall accrue at a rate per annum equal to the aggregate 
of 3.0% plus the rate provided for herein. If any payment due under this Note is unpaid for 15 days or 
more, the Borrower shall pay, in addition to any other sums due under this Note (and without limiting the 
Bank's other remedies on account thereof), a late charge equal to the greater of $10.00 or 10.0% of such 
unpaid amount. 

This Note shall be binding upon the Borrower and each guarantor hereof and upon their 
respective heirs, successors, assigns and legal representatives, and shall inure to the benefit of the Bank 
and its successors, endorsees and assigns. 

The Borrower and each guarantor, if any, hereby waive presentment, demand, protest, notice of 
dishonor, notice of protest and all other notices and demands of every kind, and all suretyship defenses 
of any kind, in each case that would otherwise be available in connection with this Note including, without 
limitation, any right (whether now or hereafter existing) to require the holder hereof to first proceed 
against the Borrower, or any guarantor, for any security. 
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The Borrower and each guarantor, if any, further waive to the extent permited by law any and all 
rights and defenses that each may have because the debt evidenced by this Note is secured by real 
property: this means, among other things, that: (1) the Bank may collect from the Borrower and any 
guarantor, without first foreclosing on .any real or personal property, collateral pledged by the Borrower 
and any guarantor; and (2) if the Bank forecloses on any real property collateral pledged by the Borrower 
or any guarantor, then (A) the amount of the debt may be reduced only by the price for which that 
collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price, and (B) 
the Bank may collect from the Borrower even if the Bank, by foreclosing on the real property collateral, 
has destroyed any right the Borrower may have to collect from the underlying debtor. The foregoing 
sentence is an unconditional and irrevocable waiver of any rights and defenses the Borrower may have 
because the underlying debt is secured by real property. These rights and defenses being waived by the 
Borrower include, but are not limited to, any rights or defenses based upon Sections 580a, 580b, 580d or 
726 of the California Code of Civil Procedure. Without limiting the generality of the foregoing or any other 
provision hereof, the Borrower further expressly waives to the extent permitted by law any and all rights 
and defenses, including without limitation any rights of subrogation, reimbursement, indemnification and 
contribution, which might otherwise be available to the Borrower under California Civil Code Sections 
2822, 2787 to 2855, inclusive, 2899 and 3433, or under California Code of Civil Procedure Sections 580a, 
580b, 580d and 726, or any such section. 

In the event that at any time, a surety is liable upon only a portion of the Borrower's or any 
guarantor's obligations under this Note and the Borrower provides partial satisfaction of any such 
obligation(s), each of the Borrower and each guarantor hereof, if any, hereby waives any right it would 
otherwise have, under Section 2822 of the California Civil Code, to designate the portion of the 
obligations to be satisfied. The designation of the portion of the obligation to be satisfied shall, to the 
extent not expressly made by the terms of this Note, be made by the Bank rather than Borrower. 

The liabilities of the Borrower and any guarantor of this Note are joint and several; provided, 
however, the release by the Bank of the Borrower or anyone or more guarantors shall not release any 
other person obligated on account of this Note. Any and all present and future debts of the Borrower to 
any guarantor of this Note are subordinated to the full payment and performance of all present and future 
debts and obligations of the Borrower to the Bank. Each reference in this Note to the Borrower, and any 
guarantor, is to such person individually and also to all such persons jointly. No person obligated on 
account of this Note may seek contribution from any other person also obligated, unless and until all 
liabilities, obligations and indebtedness to the Bank of the person from whom contribution is sought have 
been satisfied in full. The release or compromise by the Bank of any collateral shall not release any 
person obligated on account of this Note. 

The Borrower and each guarantor hereof each authorizes the Bank to complete this Note if 
delivered incomplete in any respect. A photographic or other reproduction of this Note may be made by 
the Bank, and any such reproduction shall be admissible in evidence with the same effect as the original 
itself in any judicial or administrative proceeding, whether or not the original is in existence. 

The Borrower will from time to time execute and deliver to the Bank such documents, and take or 
cause to be taken, all such other further action, as the Bank may request in order to effect and confirm or 
vest more securely in the Bank all rights contemplated by this Note or any other loan documents related 
thereto (including, without limitation, to correct clerical errors) or to vest more fully in or assure to the Bank 
the security interest in any collateral securing this Note or to comply with applicable statute or law. 

This Note is delivered to the Bank at one of its offices in California and shall be governed by the 
laws of the State of California. 

Any notices under or pursuant to this Note shall be deemed duly received and effective if 
delivered in hand to any officer of agent of the Borrower or the Bank, or if mailed by registered or certified 
mail, return receipt requested, addressed to the Borrower or the Bank at the address set forth in this Note 
or as any party may from time to time designate by written notice to the other party. 
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The Borrower and each guarantor, if any, further waive to the extent permited by law any and all 
rights and defenses that each may have because the debt evidenced by this Note is secured by real 
property: this means, among other things, that: (1) the Bank may collect from the Borrower and any 
guarantor, without first foreclosing on .any real or personal property, collateral pledged by the Borrower 
and any guarantor; and (2) if the Bank forecloses on any real property collateral pledged by the Borrower 
or any guarantor, then (A) the amount of the debt may be reduced only by the price for which that 
collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price, and (B) 
the Bank may collect from the Borrower even if the Bank, by foreclosing on the real property collateral, 
has destroyed any right the Borrower may have to collect from the underlying debtor. The foregoing 
sentence is an unconditional and irrevocable waiver of any rights and defenses the Borrower may have 
because the underlying debt is secured by real property. These rights and defenses being waived by the 
Borrower include, but are not limited to, any rights or defenses based upon Sections 580a, 580b, 580d or 
726 of the California Code of Civil Procedure. Without limiting the generality of the foregoing or any other 
provision hereof, the Borrower further expressly waives to the extent permitted by law any and all rights 
and defenses, including without limitation any rights of subrogation, reimbursement, indemnification and 
contribution, which might otherwise be available to the Borrower under California Civil Code Sections 
2822, 2787 to 2855, inclusive, 2899 and 3433, or under California Code of Civil Procedure Sections 580a, 
580b, 580d and 726, or any such section. 

In the event that at any time, a surety is liable upon only a portion of the Borrower's or any 
guarantor's obligations under this Note and the Borrower provides partial satisfaction of any such 
obligation(s), each of the Borrower and each guarantor hereof, if any, hereby waives any right it would 
otherwise have, under Section 2822 of the California Civil Code, to designate the portion of the 
obligations to be satisfied. The designation of the portion of the obligation to be satisfied shall, to the 
extent not expressly made by the terms of this Note, be made by the Bank rather than Borrower. 

The liabilities of the Borrower and any guarantor of this Note are joint and several; provided, 
however, the release by the Bank of the Borrower or anyone or more guarantors shall not release any 
other person obligated on account of this Note. Any and all present and future debts of the Borrower to 
any guarantor of this Note are subordinated to the full payment and performance of all present and future 
debts and obligations of the Borrower to the Bank. Each reference in this Note to the Borrower, and any 
guarantor, is to such person individually and also to all such persons jointly. No person obligated on 
account of this Note may seek contribution from any other person also obligated, unless and until all 
liabilities, obligations and indebtedness to the Bank of the person from whom contribution is sought have 
been satisfied in full. The release or compromise by the Bank of any collateral shall not release any 
person obligated on account of this Note. 

The Borrower and each guarantor hereof each authorizes the Bank to complete this Note if 
delivered incomplete in any respect. A photographic or other reproduction of this Note may be made by 
the Bank, and any such reproduction shall be admissible in evidence with the same effect as the original 
itself in any judicial or administrative proceeding, whether or not the original is in existence. 

The Borrower will from time to time execute and deliver to the Bank such documents, and take or 
cause to be taken, all such other further action, as the Bank may request in order to effect and confirm or 
vest more securely in the Bank all rights contemplated by this Note or any other loan documents related 
thereto (including, without limitation, to correct clerical errors) or to vest more fully in or assure to the Bank 
the security interest in any collateral securing this Note or to comply with applicable statute or law. 

This Note is delivered to the Bank at one of its offices in California and shall be governed by the 
laws of the State of California. 

Any notices under or pursuant to this Note shall be deemed duly received and effective if 
delivered in hand to any officer of agent of the Borrower or the Bank, or if mailed by registered or certified 
mail, return receipt requested, addressed to the Borrower or the Bank at the address set forth in this Note 
or as any party may from time to time designate by written notice to the other party. 
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The Borrower and each guarantor of this Note acknowledges that the Bank is entitled to a 
minimum interest charge of $75.00. 

The Borrower and each guarantor of this Note each irrevocably submits to the nonexclusive 
jurisdiction of any Federal or state court sitting in California, over any suit, action or proceeding arising out 
of or relating to this Note. Each of the Borrower and each guarantor irrevocably waives, to the fullest 
extent it may effectively do so under applicable law, any objection it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and any claim that 
the same has been brought in an inconvenient forum. Each of the Borrower and each guarantor hereby 
consents to any and all process which may be served in any such suit, action or proceeding, (i) by mailing 
a copy thereof by registered and certified mail, postage prepaid, return receipt requested, to the 
Borrower's or guarantor's address shown below or as notified to the Bank and (ii) by serving the same 
upon the Borrower(s) or guarantor(s) in any other manner otherwise permitted by law, and agrees that 
such service shall in every respect be deemed effective service upon the Borrower or such guarantor. 

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE BORROWER AND 
EACH GUARANTOR AND THE BANK EACH HERoEBY KNOWINGLY, VOLUNTARILY AND 
INTENTIONALLY, AND AFTER AN OPPORTUNITY TO CONSULT WITH LEGAL COUNSEL, (A) 
WAIVES ANY AND ALL RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING IN 
CONNECTION WITH THIS NOTE, ANY OF THE OBLIGATIONS OF THE BORROWER AND EACH 
GUARANTOR TO THE BANK, AND ALL MATTERS CONTEMPLATED HEREBY AND DOCUMENTS 
EXECUTED IN CONNECTION HEREWITH AND (B) AGREES NOT TO SEEK TO CONSOLIDATE ANY 
SUCH ACTION WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CAN NOT BE, OR HAS NOT 
BEEN, WAIVED. ° THE BORROWER, EACH GUARANTOR AND THE BANK EACH CERTIFIES THAT 
NEITHER THE BANK NOR ANY OF ITS REPRESENTATIVES, AGENTS OR COUNSEL HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE BANK WOULD NOT IN THE EVENT OF 
ANY SUCH PROCEEDING SEEK TO ENFORCE THIS WAIVER OF RIGHT TO TRIAL BY JURY. 

IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY DETERMINED 
TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD FAITH TO 
RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH THE 
INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
SANTA BARBARA, CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 

Due on Sale or Transfer. Bank may, at it option, declare immediately due and payable all sums 
secured by one or more deed of trusts provided by Borrower to secure this Note upon the sale or transfer, 
without Bank's prior written consent, of all or any part of the real property covered by any such deed of 
trust, or any interest in such real property. A "sale or transfer" means the conveyance of the such real 
property or any right, title or interest therein; whether legal, beneficial or equitable; whether voluntary or 
involuntary; whether by outright sale, deed, installment sale contract, land contract, contract for deed, 
option contract, or by sale, assignment or transfer of any beneficial interest in or to any land trust holding 
title to such real property, or by any other method of conveyance of a real property interest. If Borrower is 
a corporation, partnership or limited liability company, transfer also includes any change in ownership of 
more that 20% of the voting stock, partnership interests or limited liability company interest, as the case 
may be, of Borrower. This option shall not be exercised by Bank if such exercise is prohibited by 
applicable law. 
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The Borrower and each guarantor of this Note acknowledges that the Bank is entitled to a 
minimum interest charge of $75.00. 

The Borrower and each guarantor of this Note each irrevocably submits to the nonexclusive 
jurisdiction of any Federal or state court sitting in California, over any suit, action or proceeding arising out 
of or relating to this Note. Each of the Borrower and each guarantor irrevocably waives, to the fullest 
extent it may effectively do so under applicable law, any objection it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and any claim that 
the same has been brought in an inconvenient forum. Each of the Borrower and each guarantor hereby 
consents to any and all process which may be served in any such suit, action or proceeding, (i) by mailing 
a copy thereof by registered and certified mail, postage prepaid, return receipt requested, to the 
Borrower's or guarantor's address shown below or as notified to the Bank and (ii) by serving the same 
upon the Borrower(s) or guarantor(s) in any other manner otherwise permitted by law, and agrees that 
such service shall in every respect be deemed effective service upon the Borrower or such guarantor. 

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE BORROWER AND 
EACH GUARANTOR AND THE BANK EACH HERoEBY KNOWINGLY, VOLUNTARILY AND 
INTENTIONALLY, AND AFTER AN OPPORTUNITY TO CONSULT WITH LEGAL COUNSEL, (A) 
WAIVES ANY AND ALL RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING IN 
CONNECTION WITH THIS NOTE, ANY OF THE OBLIGATIONS OF THE BORROWER AND EACH 
GUARANTOR TO THE BANK, AND ALL MATTERS CONTEMPLATED HEREBY AND DOCUMENTS 
EXECUTED IN CONNECTION HEREWITH AND (B) AGREES NOT TO SEEK TO CONSOLIDATE ANY 
SUCH ACTION WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CAN NOT BE, OR HAS NOT 
BEEN, WAIVED. ° THE BORROWER, EACH GUARANTOR AND THE BANK EACH CERTIFIES THAT 
NEITHER THE BANK NOR ANY OF ITS REPRESENTATIVES, AGENTS OR COUNSEL HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE BANK WOULD NOT IN THE EVENT OF 
ANY SUCH PROCEEDING SEEK TO ENFORCE THIS WAIVER OF RIGHT TO TRIAL BY JURY. 

IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY DETERMINED 
TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD FAITH TO 
RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH THE 
INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
SANTA BARBARA, CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 

Due on Sale or Transfer. Bank may, at it option, declare immediately due and payable all sums 
secured by one or more deed of trusts provided by Borrower to secure this Note upon the sale or transfer, 
without Bank's prior written consent, of all or any part of the real property covered by any such deed of 
trust, or any interest in such real property. A "sale or transfer" means the conveyance of the such real 
property or any right, title or interest therein; whether legal, beneficial or equitable; whether voluntary or 
involuntary; whether by outright sale, deed, installment sale contract, land contract, contract for deed, 
option contract, or by sale, assignment or transfer of any beneficial interest in or to any land trust holding 
title to such real property, or by any other method of conveyance of a real property interest. If Borrower is 
a corporation, partnership or limited liability company, transfer also includes any change in ownership of 
more that 20% of the voting stock, partnership interests or limited liability company interest, as the case 
may be, of Borrower. This option shall not be exercised by Bank if such exercise is prohibited by 
applicable law. 
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Executed as of July 18, 2006. 
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Promissory Notes(3).doc 

Borrower: 

Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000 

By: 

By: 

41 Peralta Avenue 
Los Gatos, California 
95030 

© 2006 PCi Corp. - Tel. (888) 391-7900 
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Executed as of July 18, 2006. 
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Borrower: 

Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000 

By: 

By: 

41 Peralta Avenue 
Los Gatos, California 
95030 

© 2006 PCi Corp. - Tel. (888) 391-7900 
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Loan No. 100798974 

LOAN AGREEMENT 

This LOAN AGREEMENT (this "Agreement") entered into as of July 18, 2006, between Edward 
C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year 2000, a California trust, with an 
address of 41 Pertalta Avenue, Los Gatos, California 95030 (the "Borrower") and Pacific Capital Bank, 
N .A., a national banking association, doing business as South Valley National Bank, with an address of 
c/o Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (the "Bank"). 

FOR VALUE RECEIVED, and in consideration of the granting by the Bank of financial 
accommodations to or for the benefit of the Borrower, including without limitation respecting the 
Obligations (as hereinafter defined), the Borrower represents and agrees with the Bank, as of the date 
hereof and as of the date of each loan, credit and/or other financial accommodation, as follows: 

1. THE LOAN 

1.1 Loan. Subject to the terms and conditions of this Agreement, the Bank hereby agrees to 
make a loan to the Borrower in the original principal amount of $2,100,000.00 (the "Loan"). The Loan 
shall be evidenced by that certain Five Year Adjustable Term Note, of even date herewith (the "Note") by 
Borrower in favor of the Bank in the original principal amount of $2,100,000.00. This Agreement, the 
Note, and any and all other documents, amendments or renewals executed and delivered in connection 
with any of the foregoing are.collectively hereinafter referred to as the "Loan Documents". 

1.2 

(a) 

(b) 

(c) 

Definitions. The following definitions shall apply: 

"Code" shall mean the Uniform Commercial Code of California as amended from time to time. 

"Obligation(s)" shall mean, without limitation, all loans, advances, indebtedness, notes, 
liabilities, rate swap -transactions, basis swaps, forward rate transactions, commodity swaps, 
commodity options, equity or equity index swaps, equity or equity index options, bond options, 
interest rate options, foreign exchange transactions, cap transactions, floor transactions, collar 
transactions, forward transactions, currency swap transactions, cross-currency rate swap 
transactions, currency options and amounts, liquidated or unliquidated, owing by the Borrower 
to the Bank at any time, of each and every kind, nature and description, whether arising under 
this Agreement or otherwise, and whether secured or unsecured, direct or indirect (that is, 
whether the same are due directly by the Borrower to the Bank; or are due indirectly by the 
Borrower to the Bank as endorser, guarantor or other surety, or as borrower of obligations due 
third persons which have been endorsed or assigned to the Bank, or otherwise), absolute or 
contingent, due or to become due, now eXisting or hereafter arising or contracted, including, 
without limitation, payment when due of all amounts outstanding respecting any of the Loan 
Documents. Said term shall also include all interest and other charges chargeable to the 
Borrower or due from the Borrower to the Bank from time to time and all costs and expenses 
referred to in this Agreement. 

"Person" or "party" shall mean individuals, partnerships, corporations, limited liability 
companies and all other entities. 

ECW000064

The Network of Preferred Community BanksSM 

s:r= I I I sme!!Birik I I I 

Loan No. 100798974 

LOAN AGREEMENT 

This LOAN AGREEMENT (this "Agreement") entered into as of July 18, 2006, between Edward 
C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year 2000, a California trust, with an 
address of 41 Pertalta Avenue, Los Gatos, California 95030 (the "Borrower") and Pacific Capital Bank, 
N .A., a national banking association, doing business as South Valley National Bank, with an address of 
c/o Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (the "Bank"). 

FOR VALUE RECEIVED, and in consideration of the granting by the Bank of financial 
accommodations to or for the benefit of the Borrower, including without limitation respecting the 
Obligations (as hereinafter defined), the Borrower represents and agrees with the Bank, as of the date 
hereof and as of the date of each loan, credit and/or other financial accommodation, as follows: 

1. THE LOAN 

1.1 Loan. Subject to the terms and conditions of this Agreement, the Bank hereby agrees to 
make a loan to the Borrower in the original principal amount of $2,100,000.00 (the "Loan"). The Loan 
shall be evidenced by that certain Five Year Adjustable Term Note, of even date herewith (the "Note") by 
Borrower in favor of the Bank in the original principal amount of $2,100,000.00. This Agreement, the 
Note, and any and all other documents, amendments or renewals executed and delivered in connection 
with any of the foregoing are.collectively hereinafter referred to as the "Loan Documents". 

1.2 

(a) 

(b) 

(c) 

Definitions. The following definitions shall apply: 

"Code" shall mean the Uniform Commercial Code of California as amended from time to time. 

"Obligation(s)" shall mean, without limitation, all loans, advances, indebtedness, notes, 
liabilities, rate swap -transactions, basis swaps, forward rate transactions, commodity swaps, 
commodity options, equity or equity index swaps, equity or equity index options, bond options, 
interest rate options, foreign exchange transactions, cap transactions, floor transactions, collar 
transactions, forward transactions, currency swap transactions, cross-currency rate swap 
transactions, currency options and amounts, liquidated or unliquidated, owing by the Borrower 
to the Bank at any time, of each and every kind, nature and description, whether arising under 
this Agreement or otherwise, and whether secured or unsecured, direct or indirect (that is, 
whether the same are due directly by the Borrower to the Bank; or are due indirectly by the 
Borrower to the Bank as endorser, guarantor or other surety, or as borrower of obligations due 
third persons which have been endorsed or assigned to the Bank, or otherwise), absolute or 
contingent, due or to become due, now eXisting or hereafter arising or contracted, including, 
without limitation, payment when due of all amounts outstanding respecting any of the Loan 
Documents. Said term shall also include all interest and other charges chargeable to the 
Borrower or due from the Borrower to the Bank from time to time and all costs and expenses 
referred to in this Agreement. 

"Person" or "party" shall mean individuals, partnerships, corporations, limited liability 
companies and all other entities. 

Exhibit 11-7

A.App.1023

A.App.1023



All words and terms used in this Agreement other than those specifically defined herein shall 
have the meanings accorded to them in the Code. 

2. REPRESENTATIONS AND WARRANTIES 

2.1 Records. All books and records of the Borrower's business, including but not limited to its 
books of account, are accurate and up to date and will be so maintained. 

2.2 Title to Properties; Absence of Liens. Borrower has good and clear record and marketable 
title to all of its properties and -assets, and all of its properties and assets are free and clear of all 
mortgages, liens, pledges, charges, encumbrances and setoffs, except those mortgages, deeds of trust, 
leases of personal property and security interests previously specifically consented to in writing by the 
Bank. 

2.3 Places of Business. Borrower shall, during the term of this Agreement, keep the Bank 
currently and accurately informed in writing of each of Borrower's place of residence and Borrower's 
places of business, and shall not open or close, move or change any existing or new place of busihess 
without giving the Bank at least thirty (30) days prior written notice thereof. 

2.4 Valid Obligations. The Loan Documents represent legal, valid and binding obligations of 
Borrower and are fully enforceable according to their terms, except as limited by laws relating to the 
enforcement of creditors' rights. 

2.5 Conflicts. There is no provision in any indenture, contract or agreement to which Borrower is 
a party which prohibits, limits or restricts the execution, delivery or performance of the Loan Documents. 

2.6 Governmental Approvals. The execution, delivery and performance of the. Loan Documents 
does not require any approval of or filing with any governmental agency or authority. 

2.7 Litigation. There are no actions, suits or proceedings pending or to the knowledge of 
Borrower threatened against Borrower which might materially adversely affect the ability of Borrower to 
conduct its business or to payor perform the Obligations. 

2.8 Taxes. Borrower has filed all Federal, state and other tax returns required to be filed (except 
for such returns for which current and valid extensions have been filed), and all taxes, assessments and 
other governmental charges due from the Borrower have been fully paid. The Borrower has established 
on its books reserves adequate for the payment of all Federal, state and other tax liabilities (if any). 

2.9 Use of Proceeds. No portion of any loan is to be used for (i) the purpose of purchasing or 
carrying any "margin security" or "margin stock" as such terms are used in Regulations U and X of the 
Board of Governors of the Federal Reserve System, 12 C.F.R. 221 and 224 or (ii) primarily personal, 
family or household purposes. 

2.10 Environmental. Except as heretofore disclosed to Bank in writing, as of the date hereof 
neither the Borrower nor any of Borrower's agents, employees or independent contractors (1) -have 
caused or are aware of a release or threat of release of Hazardous Materials (as defined herein) on any 
of the premises or personal property owned or controlled by Borrower, or any abutting property, which 
could give rise to liability under any Environmental Law (as defined herein) or any other Federal, state or 
local law, rule or regulation; (2) have arranged for the transport of or transported any Hazardous Materials 
in a manner as to violate, or result in potential liabilities under, any Environmental Law; (3) have received 
any notice, order or demand from the Environmental Protection Agency or any other Federal, state or 
local agency under any Environmental Law; (4) have incurred any liability under any Environmental Law 
in connection with the mismanagement, improper disposal or release of Hazardous Materials; or (5) are 
aware of any inspection or investigation of any of the premises or personal property owned or controlled 
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by Borrower or abutting property by any Federal, state or local agency for possible violations of any 
Environmental Law. 

To the best of Borrower's knowledge, no prior owner or tenant of any premises or property 
presently controlled or owned by Borrower committed or omitted any act which caused the release of 
Hazardous Materials on such premises or property which could give rise to a lien thereon by any Federal, 
state or local government. No notice or statement of claim or lien affecting any property or premises 
owned or controlled by Borrower has been recorded or filed in any public records by any Federal, state or 
local government for costs, penalties, fines or other charges as to such property. 

Borrower agrees to indemnify and hold Bank harmless from all liability, loss, cost, damage and 
expense, including attorney fees and costs of litigation, arising from any and all of its violations of any 
Environmental Law (including those arising from any lien by any Federal, state or local government 
arising from presence of Hazardous Materials) or from the presence of Hazardous Materials located 
on or emanating from any of the premises owned or controlled by the Borrower. Borrower further agrees 
to reimburse Bank upon demand for any costs incurred by Bank in connection with the foregoing. 
Borrower agrees that its obligations hereunder shall be continuous and shall survive the repayment of all 
debts to Bank. 

The term "Hazardous Materials" includes but is not limited to any and all substances (whether solid, 
liquid or gas) defined, listed, or otherwise classified as pollutants, hazardous wastes, hazardous substances, 
hazardous materials, extremely hazardous wastes, or words of similar meaning or regulatory effect under any 
present or future Environmental Law or that may have a negative impact on human health or the 
environment, including but not limited to petroleum and petroleum products, asbestos and asbestos-
containing materials, polychlorinated biphenyls, lead, radon, radioactive materials, flammables and 
explosives. 

The term "Environmental Law" means any present and future Federal, state and local laws, statutes, 
ordinances, rules, regulations and the like, as well as common law, relating. to protection of human health or 
the environment, relating to Hazardous Materials, relating to liability for or costs of remediation or prevention 
of releases of Hazardous Materials or relating to liability for or costs of other actual or threatened danger to 
human health or the environment. The term "Environmental Law" includes, but is not limited to, the following 
statutes, as amended, any successor thereto, and any regulations promulgated pursuant thereto, and any 
state or local statutes, ordinances, rules, regulations and the like addressing similar issues: the 
Comprehensive Environmental Response, Compensation and Liability Act; the Emergency Planning and 
Community Right-to-Know Act; the Hazardous Materials Transportation Act; the Resource and 
Recovery Act (including but not limited to Subtitle I relating to underground storage tanks); the Solid Waste 
Disposal Act; the Clean Water Act; the Clean Air Act; the Toxic Substances Control Act; the Safe Drinking 
Water Act; the Occupational Safety and Health Act; the Federal Water Pollution Control Act; the Federal 
Insecticide, Fungicide and Rodenticide Act; the Endangered Species Act; the National Environmental Policy 
Act; and the River and Harbors Appropriation Act. 

3. AFFIRMATIVE COVENANTS 

3.1 Payments and Performance. Borrower will duly and punctually pay all Obligations becoming 
due to the Bank and will duly and punctually perform all Obligations on its part to be done or performed 
under th is Agreement. 

3.2 Books and Records; Inspection. Borrower will at all times keep proper books of account in 
which full, true and correct entries will be made of its transactions in accordance with generally accepted 
accounting principles, consistently applied and which are, in the opinion of a Certified Public Accountant 
acceptable to Bank, adequate to determine fairly the financial condition and the results of operations of 
Borrower. Borrower will at all reasonable times make its books and records available in its offices for 
inspection, examination and duplication by the Bank and the Bank's representatives and will permit 
inspection of all of its properties by the Bank and the Bank's representatives. Borrower will from time to 
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time the Bank with such information and statements as the Bank may request in its sole discretion 
with respect to the Obligations. 

3.3 

(a) 

(b) 

(c) 

(d) 

Financial Statements. Borrower will furnish to Bank: 

as soon as available to Borrower, but in any event within 30 days after the end of the prior 
calendar year in any year and upon request therefor, with personal financial statements 
addressed to the Bank in form satisfactory to the Bank; 

Borrower's filed Federal tax returns, including all schedules thereto and K-1's or copy of 
extension, for the prior year within 30 days after the date that Borrower's tax returns are 
actually filed each such year or by such other date approved by the Bank; 

from time to time, such financial data and information about Borrower as Bank may 
reasonably request; and 

any financial data and information about any guarantors of the Obligations as Bank may 
reasonably request. 

3.4 Conduct of Business. The Borrower will comply with all laws and regulations of the United 
States and of any state or states thereof and of any political subdivision thereof, and of any governmental 
authority which may be applicable to it or to its business; provided that this covenant shall not apply to 
any tax, assessment or charge which is being contested in good faith and with respect to which reserves 
have been established and are being maintained. 

3.5 Taxes. Borrower will promptly pay all real and personal property taxes, assessments and 
charges and all franchise, income, unemployment, old age benefits, withholding, sales and other taxes 
assessed against it or payable by it before delinquent; provided that this covenant shall not apply to any 
tax assessment or charge which is being contested in good faith and with respect to which reserves have 
been established and are being maintained. 

3.6 Maintenance. Borrower will keep and maintain its properties, if any, in good repair, working 
order and condition. The Borrower will immediately notify the Bank of any loss or damage to or any 
occurrence which would adversely affect the value of any such property. 

3.7 Insurance. Borrower will maintain in force property and casualty insurance on any property of 
the Borrower, if any, against risks customarily insured against by companies engaged in businesses 
similar to that of the Borrower containing such terms and written by such companies as m'ay be 
satisfactory to the Bank, such insurance to be payable to the Bank as its interest may appear in the event 
of loss and to name the Bank as insured pursuant to a standard loss payee clause; no loss shall be 
adjusted thereunder without the Bank's approval; and all such policies shall provide that they may not be 
canceled without first giving at least Thirty (30) days written notice of cancellation to the Bank. In the 
event that the Borrower fails to provide evidence of such insurance, the Bank may, at its option, secure 
such insurance and charge the cost thereof to the Borrower. At the option of the Bank, all insurance 
proceeds received from any loss or damage to any property shall be applied either to the replacement or 
repair thereof or as a payment on account of the Obligations. From and after the occurrence of an Event 
of Default, the Bank is authorized to cancel any insurance maintained hereunder and apply any returned 
or unearned premiums, all of which are hereby assigned to the Bank, as a payment on account of the 
Obligations. 

3.8 Notification of Default. Upon becoming aware of the existence of any condition or event 
which constitutes an Event of Default, or any condition or event which would upon notice or lapse of time, 
or both, constitute an Event of Default, Borrower shall promptly give Bank written notice thereof specifying 
the nature and duration thereof and the action being or proposed to be taken with respect thereto. 
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3.9 Notification of Material Litigation. Borrower will promptly notify the Bank in writing of any 
litigation or of any investigative proceedings of a governmental agency or authority commenced or 
threatened against it which would or might be materially adverse to the financial condition of Borrower or 
any guarantor of the Obligations. 

3.10 Pension Plans. With respect to any pension or benefit plan maintained by Borrower, or to 
which Borrower contributes ("Plann), the benefits under which are guarantied, in whole or in part, by the 
Pension Benefit Guaranty Corporation created by the Employee Retirement Income Security Act of 1974, 
P.L. 93-406, as amended e'ERISA") or any governmental authority succeeding to any or all of the 
functions of the Pension Benefit Guaranty Corporation ("Pension Benefit Guaranty Corporation"), 
Borrower will (a) fund each Plan as required by the provisions of Section 412 of the Internal Revenue 
Code of 1986, as amended; (b) cause each Plan to pay all benefits when due; (c) furnish Bank (i) 
promptly with a copy of any notice of each Plan's termination sent to the Pension Benefit Guaranty 
Corporation (ii) no later than the date of submission to the Department of Labor or to the Internal 
Revenue Service, as the case may be, a copy of any request for waiver from the funding standards or 
extension of the amortization periods required by Section 412 of the Internal Revenue Code of 1986, as 
amended and (iii) notice of any Reportable Event as such term is defined in ERISA; and (d) to 
any contingent liability insurance provided by the Pension Benefit Guaranty Corporation to protect against 
employer liability upon termination of a guarantied pension plan, if available to Borrower. 

4. NEGATIVE COVENANTS 

4.1 Limitations on Indebtedness. Borrower shall not issue any evidence of indebtedness or 
create, assume, guarantee, become contingently liable for, or suffer to exist indebtedness in addition to 
indebtedness to the Bank, except indebtedness or liabilities of Borrower, other than for money borrowed, 
incurred or arising in the ordinary course of business. 

4.2 Loans or Advances. Borrower shall not make any loans or advances to any individual, firm or 
corporation, including without limitation its employees; provided, however, that Borrower may make 
advances to its employees, with respect to expenses incurred or to be incurred by such employees in the 
ordinary course of business which expenses are reimbursable by Borrower; and provided further, 
however, that Borrower may extend credit in the ordinary course of business in accordance with 
customary trade practices. 

4.3 Capital Expenditures. The Borrower shall not, directly or indirectly, make or commit to make 
capital expenditures by lease, purchase, or otherwise, except in the ordinary and usual course of 
business for the purpose of replacing machinery, equipment or other personal property which, as a 
consequence of wear, duplication or obsolescence, is no longer used or necessary in the Borrower's 
business. . 

4.4 Sale of Assets. Borrower shall not sell, lease or otherwise dispose of any of its assets, 
except in the ordinary and usual course of business and except for the purpose of replacing machinery, 
equipment or other personal property which, as a consequence of wear, duplication or obsolescence, is 
no longer used or necessary in the Borrower's business, provided that fair consideration is received 
therefor; provided, however, in no event shall the Borrower sell, lease or otherwise dispose of any 
equipment purchased with the proceeds of any loans made by the Bank. 

4.5 Restriction on Liens. Borrower shall not grant any security interest in, or mortgage of, any of 
its properties or assets. Borrower shall not agree with any person other than the Bank to not grant any 
security interest in, or mortgage of, any of its properties or assets. 

4.6 Other Business. Borrower shall not engage in any business other than the business in which 
it is currently engaged or a business reasonably allied thereto. 

4.7 Change of Name. Borrower shall not change its legal name or his or her primary residence, 

5 

ECW000068

3.9 Notification of Material Litigation. Borrower will promptly notify the Bank in writing of any 
litigation or of any investigative proceedings of a governmental agency or authority commenced or 
threatened against it which would or might be materially adverse to the financial condition of Borrower or 
any guarantor of the Obligations. 

3.10 Pension Plans. With respect to any pension or benefit plan maintained by Borrower, or to 
which Borrower contributes ("Plann), the benefits under which are guarantied, in whole or in part, by the 
Pension Benefit Guaranty Corporation created by the Employee Retirement Income Security Act of 1974, 
P.L. 93-406, as amended e'ERISA") or any governmental authority succeeding to any or all of the 
functions of the Pension Benefit Guaranty Corporation ("Pension Benefit Guaranty Corporation"), 
Borrower will (a) fund each Plan as required by the provisions of Section 412 of the Internal Revenue 
Code of 1986, as amended; (b) cause each Plan to pay all benefits when due; (c) furnish Bank (i) 
promptly with a copy of any notice of each Plan's termination sent to the Pension Benefit Guaranty 
Corporation (ii) no later than the date of submission to the Department of Labor or to the Internal 
Revenue Service, as the case may be, a copy of any request for waiver from the funding standards or 
extension of the amortization periods required by Section 412 of the Internal Revenue Code of 1986, as 
amended and (iii) notice of any Reportable Event as such term is defined in ERISA; and (d) to 
any contingent liability insurance provided by the Pension Benefit Guaranty Corporation to protect against 
employer liability upon termination of a guarantied pension plan, if available to Borrower. 

4. NEGATIVE COVENANTS 

4.1 Limitations on Indebtedness. Borrower shall not issue any evidence of indebtedness or 
create, assume, guarantee, become contingently liable for, or suffer to exist indebtedness in addition to 
indebtedness to the Bank, except indebtedness or liabilities of Borrower, other than for money borrowed, 
incurred or arising in the ordinary course of business. 

4.2 Loans or Advances. Borrower shall not make any loans or advances to any individual, firm or 
corporation, including without limitation its employees; provided, however, that Borrower may make 
advances to its employees, with respect to expenses incurred or to be incurred by such employees in the 
ordinary course of business which expenses are reimbursable by Borrower; and provided further, 
however, that Borrower may extend credit in the ordinary course of business in accordance with 
customary trade practices. 

4.3 Capital Expenditures. The Borrower shall not, directly or indirectly, make or commit to make 
capital expenditures by lease, purchase, or otherwise, except in the ordinary and usual course of 
business for the purpose of replacing machinery, equipment or other personal property which, as a 
consequence of wear, duplication or obsolescence, is no longer used or necessary in the Borrower's 
business. . 

4.4 Sale of Assets. Borrower shall not sell, lease or otherwise dispose of any of its assets, 
except in the ordinary and usual course of business and except for the purpose of replacing machinery, 
equipment or other personal property which, as a consequence of wear, duplication or obsolescence, is 
no longer used or necessary in the Borrower's business, provided that fair consideration is received 
therefor; provided, however, in no event shall the Borrower sell, lease or otherwise dispose of any 
equipment purchased with the proceeds of any loans made by the Bank. 

4.5 Restriction on Liens. Borrower shall not grant any security interest in, or mortgage of, any of 
its properties or assets. Borrower shall not agree with any person other than the Bank to not grant any 
security interest in, or mortgage of, any of its properties or assets. 

4.6 Other Business. Borrower shall not engage in any business other than the business in which 
it is currently engaged or a business reasonably allied thereto. 

4.7 Change of Name. Borrower shall not change its legal name or his or her primary residence, 
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without giving the Bank at least 30 days prior written notice thereof. 

5. DEFAULT 

5.1 Default. "Event of Default" shall mean the occurrence of one or more of any of the following 
events: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(9) 

(h) 

(i) 

(j) 

(k) 

default of any liability, obligation or undertaking of the· Borrower or any guarantor of the 
Obligations to the Bank, hereunder or otherwise, including, without limitation, failure to pay in 
full and when due any installment of principal or interest or default of the Borrower or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Bank continuing for 10 days with respect to the payment of money or continuing for 30 days 
with respect to any other default; 

failure of the Borrower or any guarantor of the Obligations to' maintain aggregate collateral 
security value satisfactory to the Bank continuing for 30 days; 

default of any material liability, obligation or undertaking of the Borrower or any guarantor of 
the Obligations to any other party continuing for 30 days; 

if any statement, representation or warranty heretofore, now or hereafter made by the 
Borrower or any guarantor of the Obligations in connection with this Agreement or in any 
supporting financial statement of the Borrower or any guarantor of the Obligations shall be 
determined by the Bank to have been false in any material respect when made; 

if the Borrower or any guarantor of the Obligations is a corporation, trust, partnership or limited 
liability company, the liquidation, termination or dissolution of any such organization, or the 
merger or consolidation of such organization into another entity, or its ceasing to carryon 
actively its present business or the appointment of a receiver for its property; 

the death of the Borrower or any guarantor of the Obligations and, if the Borrower or any 
guarantor of the Obligations is a partnership or limited liability company, the death of any 
partner or member; 

the institution by or against the Borrower or any guarantor of the Obligations of any 
proceedings under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the 
Borrower or any guarantor of the Obligations is alleged to be insolvent or unable to pay its 
debts as they mature, or the making by the Borrower or any guarantor of the Obligations of an 
assignment for the benefit of creditors or the granting by the Borrower or any guarantor of the 
Obligations of a trust mortgage for the benefit of creditors; 

the service upon the Bank of a writ in which the Bank is named as trustee of the Borrower or 
any guarantor of the Obligations; 

a judgement or judgements for the payment of money shall be rendered against the Borrower 
or any guarantor of the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any period of thirty (30) consecutive days without a stay of execution; 

any levy, lien (including mechanics lien), seizure, attachment, execution or similar process 
shall be issued or levied on any of the property of the Borrower or any guarantor of the 
Obligations; . 

Borrower shall fail or neglect to perform, keep or observe any financial covenant set forth in 
this Agreement; 
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without giving the Bank at least 30 days prior written notice thereof. 

5. DEFAULT 

5.1 Default. "Event of Default" shall mean the occurrence of one or more of any of the following 
events: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(9) 

(h) 

(i) 

(j) 

(k) 

default of any liability, obligation or undertaking of the· Borrower or any guarantor of the 
Obligations to the Bank, hereunder or otherwise, including, without limitation, failure to pay in 
full and when due any installment of principal or interest or default of the Borrower or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Bank continuing for 10 days with respect to the payment of money or continuing for 30 days 
with respect to any other default; 

failure of the Borrower or any guarantor of the Obligations to' maintain aggregate collateral 
security value satisfactory to the Bank continuing for 30 days; 

default of any material liability, obligation or undertaking of the Borrower or any guarantor of 
the Obligations to any other party continuing for 30 days; 

if any statement, representation or warranty heretofore, now or hereafter made by the 
Borrower or any guarantor of the Obligations in connection with this Agreement or in any 
supporting financial statement of the Borrower or any guarantor of the Obligations shall be 
determined by the Bank to have been false in any material respect when made; 

if the Borrower or any guarantor of the Obligations is a corporation, trust, partnership or limited 
liability company, the liquidation, termination or dissolution of any such organization, or the 
merger or consolidation of such organization into another entity, or its ceasing to carryon 
actively its present business or the appointment of a receiver for its property; 

the death of the Borrower or any guarantor of the Obligations and, if the Borrower or any 
guarantor of the Obligations is a partnership or limited liability company, the death of any 
partner or member; 

the institution by or against the Borrower or any guarantor of the Obligations of any 
proceedings under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the 
Borrower or any guarantor of the Obligations is alleged to be insolvent or unable to pay its 
debts as they mature, or the making by the Borrower or any guarantor of the Obligations of an 
assignment for the benefit of creditors or the granting by the Borrower or any guarantor of the 
Obligations of a trust mortgage for the benefit of creditors; 

the service upon the Bank of a writ in which the Bank is named as trustee of the Borrower or 
any guarantor of the Obligations; 

a judgement or judgements for the payment of money shall be rendered against the Borrower 
or any guarantor of the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any period of thirty (30) consecutive days without a stay of execution; 

any levy, lien (including mechanics lien), seizure, attachment, execution or similar process 
shall be issued or levied on any of the property of the Borrower or any guarantor of the 
Obligations; . 

Borrower shall fail or neglect to perform, keep or observe any financial covenant set forth in 
this Agreement; 
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(I) 

(m) 

(n) 

Borrower shall fail or neglect to perform, keep or observe any financial reporting requirement 
set forth in this Agreement and the breach is not cured to Bank's satisfaction within 30 days; 

the termination or revocation of any guaranty of the Obligations; or 

the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Borrower or any guarantor of the Obligations, or the occurrence of any other event or 
circumstance, such that the Bank, in its sole discretion, deems that it is insecure or that the 
prospects for timely or full payment or performance of any obligation of the Borrower or any 
guarantor of the Obligations to the Bank has been or may be impaired. 

5.2 Acceleration. If an Event of Default shall occur, at the election of the Bank, all Obligations 
shall become immediately due and payable without notice or demand, except with respect to Obligations 
payable on DEMAND, which shall be due and payable on DEMAND, whether or not an Event of Default 
has occurred. 

5.3 Nonexclusive Remedies. All of the Bank's rights and remedies not only under the provisions 
of this Agreement but also under any other agreement or transaction shall be cumulative and not 
alternative or exclusive, -and may be exercised by the Bank at such time or times and in such order of 
preference as the Bank in its sole discretion may determine. 

6. MISCELLANEOUS 

6.1 Waivers. The Borrower waives notice- of intent to accelerate, notice of acceleration, notice of 
nonpayment, demand, presentment, protest or notice of protest of the Obligations, and all other notices, 
consents to any renewals or extensions of time of payment thereof, and generally waives any and all 
suretyship defenses and defenses in the nature thereof. 

6.2 Severability. If any provision of this Agreement or portion of such provision or the application 
thereof to any person or circumstance shall to any extent be held invalid or unenforceable, the remainder 
of this Agreement (or the remainder of such provision) and the application thereof to other persons or 
circumstances shall not be affected thereby. 

6.3 Deposit Collateral. The Borrower hereby grants to the Bank a continuing lien and security 
interest in any and all deposits or other sums at any time credited by or due from the Bank (or any of its 
banking or lending affiliates, or any bank acting as a participant under any loan arrangement between the 
Bank and the Borrower, or any third party acting on the Bank's behalf (collectively, the "Bank Affiliates"») to 
the Borrower and any cash, securities, instruments or other property of the Borrower in the possession of 
the Bank or any Bank Affiliate, whether for safekeeping or otherwise, or in transit to or from the Bank or any 
Bank Affiliate (regardless of the reason the Bank or Bank Affiliate had received the same or whether the 
Bank or Bank Affiliate has conditionally released the same) as security for the full and punctual payment and 
performance of all of the liabilities and obligations of the Borrower to the Bank or any Bank Affiliate and such 
deposits and other sums may be applied against such liabilities and obligations of the Borrower to the Bank 
or any Bank Affiliate at any time, whether or not such are then due, whether or not demand has been made 
and whether or not other collateral is then available to the Bank or any Bank Affiliate. 

6.4 Indemnification. The Borrower shall indemnify, defend and hold the Bank harmless of and 
from any claim brought or threatened against the Bank by the Borrower, any guarantor or endorser of the 
Obligations, or any other person (as well as from reasonable attorneys' fees and expenses in connection 
therewith) on account of the Bank's relationship with the Borrower, or any guarantor or endorser of the 
Obligations (each of which may be defended, compromised, settled or pursued by the Bank with counsel 
of the Bank's election, but at the expense of the Borrower), except for any claim arising out of the gross 
negligence or willful misconduct of the Bank. The within indemnification shall survive payment of the 
Obligations, and/or any termination, release or discharge executed by the Bank in favor of the Borrower. 
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(I) 

(m) 

(n) 

Borrower shall fail or neglect to perform, keep or observe any financial reporting requirement 
set forth in this Agreement and the breach is not cured to Bank's satisfaction within 30 days; 

the termination or revocation of any guaranty of the Obligations; or 

the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Borrower or any guarantor of the Obligations, or the occurrence of any other event or 
circumstance, such that the Bank, in its sole discretion, deems that it is insecure or that the 
prospects for timely or full payment or performance of any obligation of the Borrower or any 
guarantor of the Obligations to the Bank has been or may be impaired. 

5.2 Acceleration. If an Event of Default shall occur, at the election of the Bank, all Obligations 
shall become immediately due and payable without notice or demand, except with respect to Obligations 
payable on DEMAND, which shall be due and payable on DEMAND, whether or not an Event of Default 
has occurred. 

5.3 Nonexclusive Remedies. All of the Bank's rights and remedies not only under the provisions 
of this Agreement but also under any other agreement or transaction shall be cumulative and not 
alternative or exclusive, -and may be exercised by the Bank at such time or times and in such order of 
preference as the Bank in its sole discretion may determine. 

6. MISCELLANEOUS 

6.1 Waivers. The Borrower waives notice- of intent to accelerate, notice of acceleration, notice of 
nonpayment, demand, presentment, protest or notice of protest of the Obligations, and all other notices, 
consents to any renewals or extensions of time of payment thereof, and generally waives any and all 
suretyship defenses and defenses in the nature thereof. 

6.2 Severability. If any provision of this Agreement or portion of such provision or the application 
thereof to any person or circumstance shall to any extent be held invalid or unenforceable, the remainder 
of this Agreement (or the remainder of such provision) and the application thereof to other persons or 
circumstances shall not be affected thereby. 

6.3 Deposit Collateral. The Borrower hereby grants to the Bank a continuing lien and security 
interest in any and all deposits or other sums at any time credited by or due from the Bank (or any of its 
banking or lending affiliates, or any bank acting as a participant under any loan arrangement between the 
Bank and the Borrower, or any third party acting on the Bank's behalf (collectively, the "Bank Affiliates"») to 
the Borrower and any cash, securities, instruments or other property of the Borrower in the possession of 
the Bank or any Bank Affiliate, whether for safekeeping or otherwise, or in transit to or from the Bank or any 
Bank Affiliate (regardless of the reason the Bank or Bank Affiliate had received the same or whether the 
Bank or Bank Affiliate has conditionally released the same) as security for the full and punctual payment and 
performance of all of the liabilities and obligations of the Borrower to the Bank or any Bank Affiliate and such 
deposits and other sums may be applied against such liabilities and obligations of the Borrower to the Bank 
or any Bank Affiliate at any time, whether or not such are then due, whether or not demand has been made 
and whether or not other collateral is then available to the Bank or any Bank Affiliate. 

6.4 Indemnification. The Borrower shall indemnify, defend and hold the Bank harmless of and 
from any claim brought or threatened against the Bank by the Borrower, any guarantor or endorser of the 
Obligations, or any other person (as well as from reasonable attorneys' fees and expenses in connection 
therewith) on account of the Bank's relationship with the Borrower, or any guarantor or endorser of the 
Obligations (each of which may be defended, compromised, settled or pursued by the Bank with counsel 
of the Bank's election, but at the expense of the Borrower), except for any claim arising out of the gross 
negligence or willful misconduct of the Bank. The within indemnification shall survive payment of the 
Obligations, and/or any termination, release or discharge executed by the Bank in favor of the Borrower. 
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6.5 Costs and Expenses. The Borrower shall pay to the Bank on demand any and all costs and 
expenses (including, without limitation, reasonable attorneys' fees and disbursements, court costs, 
litigation and other expenses) incurred or paid by the Bank in establishing, maintaining, protecting or 
enforcing any of the Bank's rights or the Obligations, including, without limitation, any and all such costs 
and expenses incurred or paid by the Bank in defending the Bank's security interest in, title or right to any 
collateral or in collecting or attempting to collect or enforcing or attempting to enforce payment of any 
Obligation. 

6.6 Counterparts. This Agreement may be executed in two or more counterparts, each of which 
shall be an original, but all of which shall constitute but one agreement. 

6.7 Complete Agreement. This Agreement and the other Loan Documents constitute the entire 
agreement and understanding between and among the parties hereto relating to the subject matter 
hereof, and supersedes all prior proposals, negotiations, agreements and understandings among the 
parties hereto with respect to such subject matter. 

6.8 Binding Effect of Agreement. This Agreement shall be binding upon and inure to the benefit 
of the respective heirs, executors, administrators, legal representatives, successors and assigns of the 
parties hereto, and shall remain in full force and effect (and the Bank shall be entitled to rely thereon) until 
terminated as to future transactions by written notice from either party to the other party of the termination 
hereof; provided that any such termination shall not release or affect any Obligations incurred or rights 
accrued hereunder prior to the effective date of such notice (as hereinafter defined) of such termination. 
The Bank may transfer and assign this Agreement and deliver it to the assignee, who shall thereupon 
have all of the rights of the Bank; and the Bank shall then be relieved and discharged of any responsibility 
or liability with respect to this Agreement. The Borrower may not assign or transfer any of its rights or 
obligations under this Agreement. Except as expressly provided herein or in the other Loan Documents, 
nothing, expressed or implied, is intended to confer upon any party, other than the parties hereto, any 
rights, remedies, obligations or liabilities under or by reason of this Agreement or the other Loan 
Documents. 

6.9 Further Assurances. Borrower will from time to time execute and deliver to Bank such 
documents, and take or cause to be taken, all such other or further action, as Bank may request in order 
to effect and confirm or vest more securely in Bank all rights contemplated by this Agreement and the 
other Loan Documents (including, without limitation, to correct clerical errors) or to comply with applicable 
statute or law. 

6.10 Amendments and Waivers. This Agreement may be amended and Borrower may take any 
action herein prohibited, or omit to perform any act herein required to be performed by it, if Borrower shall 
obtain the Bank's prior written consent to each such amendment, action or omission to act. No course of 
dealing and no delay or omission on the part of Bank in exercising any right hereunder shall operate as a 
waiver of such right or any other right and waiver on anyone or more occasions shall not be construed as 
a bar to or waiver of any right or remedy of Bank on any future occasion. 

6.11 Terms of Agreement. This Agreement shall continue in full force and effect so long as any 
Obligations or obligation of Borrower to Bank shall be outstanding, or the Bank shall have any obligation 
to extend any financial accommodation hereunder, and is supplementary to each and every other 
agreement between Borrower and Bank and shall not be so construed as to limit or otherwise derogate 
from any of the rights or remedies of Bank or any of the liabilities, obligations or undertakings of Borrower 
under any such agreement, nor shall any contemporaneous or subsequent agreement between Borrower 
and the Bank be construed to limit or otherwise derogate from any of the rights or remedies of Bank or 
any of the liabilities, obligations or undertakings of Borrower hereunder, unless such other agreement 
specifically refers to this Agreement and expressly so provides. 

6.12 Notices. Any notice under or pursuant to this Agreement shall be a signed writing or other 
authenticated record (within the meaning of Article 9 of the Code). Any such notice shall be deemed duly 
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6.5 Costs and Expenses. The Borrower shall pay to the Bank on demand any and all costs and 
expenses (including, without limitation, reasonable attorneys' fees and disbursements, court costs, 
litigation and other expenses) incurred or paid by the Bank in establishing, maintaining, protecting or 
enforcing any of the Bank's rights or the Obligations, including, without limitation, any and all such costs 
and expenses incurred or paid by the Bank in defending the Bank's security interest in, title or right to any 
collateral or in collecting or attempting to collect or enforcing or attempting to enforce payment of any 
Obligation. 

6.6 Counterparts. This Agreement may be executed in two or more counterparts, each of which 
shall be an original, but all of which shall constitute but one agreement. 

6.7 Complete Agreement. This Agreement and the other Loan Documents constitute the entire 
agreement and understanding between and among the parties hereto relating to the subject matter 
hereof, and supersedes all prior proposals, negotiations, agreements and understandings among the 
parties hereto with respect to such subject matter. 

6.8 Binding Effect of Agreement. This Agreement shall be binding upon and inure to the benefit 
of the respective heirs, executors, administrators, legal representatives, successors and assigns of the 
parties hereto, and shall remain in full force and effect (and the Bank shall be entitled to rely thereon) until 
terminated as to future transactions by written notice from either party to the other party of the termination 
hereof; provided that any such termination shall not release or affect any Obligations incurred or rights 
accrued hereunder prior to the effective date of such notice (as hereinafter defined) of such termination. 
The Bank may transfer and assign this Agreement and deliver it to the assignee, who shall thereupon 
have all of the rights of the Bank; and the Bank shall then be relieved and discharged of any responsibility 
or liability with respect to this Agreement. The Borrower may not assign or transfer any of its rights or 
obligations under this Agreement. Except as expressly provided herein or in the other Loan Documents, 
nothing, expressed or implied, is intended to confer upon any party, other than the parties hereto, any 
rights, remedies, obligations or liabilities under or by reason of this Agreement or the other Loan 
Documents. 

6.9 Further Assurances. Borrower will from time to time execute and deliver to Bank such 
documents, and take or cause to be taken, all such other or further action, as Bank may request in order 
to effect and confirm or vest more securely in Bank all rights contemplated by this Agreement and the 
other Loan Documents (including, without limitation, to correct clerical errors) or to comply with applicable 
statute or law. 

6.10 Amendments and Waivers. This Agreement may be amended and Borrower may take any 
action herein prohibited, or omit to perform any act herein required to be performed by it, if Borrower shall 
obtain the Bank's prior written consent to each such amendment, action or omission to act. No course of 
dealing and no delay or omission on the part of Bank in exercising any right hereunder shall operate as a 
waiver of such right or any other right and waiver on anyone or more occasions shall not be construed as 
a bar to or waiver of any right or remedy of Bank on any future occasion. 

6.11 Terms of Agreement. This Agreement shall continue in full force and effect so long as any 
Obligations or obligation of Borrower to Bank shall be outstanding, or the Bank shall have any obligation 
to extend any financial accommodation hereunder, and is supplementary to each and every other 
agreement between Borrower and Bank and shall not be so construed as to limit or otherwise derogate 
from any of the rights or remedies of Bank or any of the liabilities, obligations or undertakings of Borrower 
under any such agreement, nor shall any contemporaneous or subsequent agreement between Borrower 
and the Bank be construed to limit or otherwise derogate from any of the rights or remedies of Bank or 
any of the liabilities, obligations or undertakings of Borrower hereunder, unless such other agreement 
specifically refers to this Agreement and expressly so provides. 

6.12 Notices. Any notice under or pursuant to this Agreement shall be a signed writing or other 
authenticated record (within the meaning of Article 9 of the Code). Any such notice shall be deemed duly 
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received and effective (i) if delivered in hand to, or received by, any officer or agent of the Borrower or the 
Bank, upon such delivery or receipt, or (ii) if mailed by registered or certified mail, return receipt 
requested, postage prepaid, and properly addressed to the Borrower or the Bank, two (2) business days 
after being so mailed. A party's proper address is that set forth for such party in this Agreement or such 
address as that party may from time to time hereafter designate by notice to the other party. 

6.13 Governing Law. This Agreement has been executed or completed and/or is to be performed 
in California, and it and all transactions thereunder or pursuant thereto shall governed as to 
interpretation, validity, effect, rights, duties and remedies of the parties thereunder and in all other 
respects by the laws of California. 

6.14 Reproductions. This Agreement and all documents which have been or may be hereinafter 
furnished by Borrower to the Bank may be reproduced by the Bank by any photographic, photostatic, 
microfilm, xerographic or similar process, and any such reproduction shall be admissible in evidence as 
the original itself in any judicial or administrative proceeding (whether or not the original is in existence 
and whether or not such reproduction was made in the regular course of business). 

6.15 Jurisdiction and Venue. Borrower irrevocably submits to the nonexclusive jurisdiction of any 
Federal or state court sitting in California, over any suit, action or proceeding arising out of or relating to 
this Agreement. Borrower irrevocably waives, to the fullest extent it may effectively do so under 
applicable law, any objection it may now or hereafter have to the laying of the venue of any such suit, 
action or proceeding brought in any such court and any claim that the same has been brought in an 
inconvenient forum. Borrower hereby consents to any and all process which may be served in any such 
suit, action or proceeding, (i) by mailing a copy thereof by registered and certified mail, postage prepaid, 
return receipt requested, to the Borrower's address shown in this Agreement or as notified to the Bank 
and (ii) by serving the same upon the Borrower in any other manner otherwise permitted by law, and 
agrees that such service shall in every respect be deemed effective service upon Borrower. 

6.16 Civil Code Section 2822. In the event that at any time, a surety is liable upon only a portion 
of Borrower's obligations under the Loan Documents and Borrower provides partial satisfaction of any 
such ob/igation(s), Borrower hereby waives any right it would otherwise have, under Section 2822 of the 
California Civil Code, to designate the portion of the obligations to be satisfied. The designation of the 
portion of the obligation to be satisfied shall, to the extent not expressly made by the terms of the Loan 
Documents, be made by the Bank rather than Borrower. 

6.17 JURY WAIVER. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE 
BORROWER AND BANK EACH HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY, 
AND AFTER AN OPPORTUNITY TO' CONSULT WITH LEGAL COUNSEL, (A) WAIVE ANY AND ALL 
RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING IN CONNECTION WITH THIS· 
AGREEMENT, THE OBLIGATIONS, ALL MATTERS CONTEMPLATED HEREBY AND DOCUMENTS 
EXECUTED IN CONNECTION HEREWITH AND (B) AGREE NOT TO SEEK TO CONSOLIDATE ANY 

ACTION WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE, OR HAS NOT 
BEEN, WAIVED. THE BORROWER CERTIFIES THAT NEITHER THE BANK NOR ANY OF ITS 
REPRESENTATIVES, AGENTS OR COUNSEL HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 
THAT THE BANK WOULD NOT IN THE EVENT OF ANY SUCH PROCEEDING SEEK TO ENFORCE 
THIS WAIVER OF RIGHT TO TRIAL BY JURY. 

6.18 Arbitration. IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY 
DETERMINED TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD 
FAITH TO RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH 
THE INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
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received and effective (i) if delivered in hand to, or received by, any officer or agent of the Borrower or the 
Bank, upon such delivery or receipt, or (ii) if mailed by registered or certified mail, return receipt 
requested, postage prepaid, and properly addressed to the Borrower or the Bank, two (2) business days 
after being so mailed. A party's proper address is that set forth for such party in this Agreement or such 
address as that party may from time to time hereafter designate by notice to the other party. 

6.13 Governing Law. This Agreement has been executed or completed and/or is to be performed 
in California, and it and all transactions thereunder or pursuant thereto shall governed as to 
interpretation, validity, effect, rights, duties and remedies of the parties thereunder and in all other 
respects by the laws of California. 

6.14 Reproductions. This Agreement and all documents which have been or may be hereinafter 
furnished by Borrower to the Bank may be reproduced by the Bank by any photographic, photostatic, 
microfilm, xerographic or similar process, and any such reproduction shall be admissible in evidence as 
the original itself in any judicial or administrative proceeding (whether or not the original is in existence 
and whether or not such reproduction was made in the regular course of business). 

6.15 Jurisdiction and Venue. Borrower irrevocably submits to the nonexclusive jurisdiction of any 
Federal or state court sitting in California, over any suit, action or proceeding arising out of or relating to 
this Agreement. Borrower irrevocably waives, to the fullest extent it may effectively do so under 
applicable law, any objection it may now or hereafter have to the laying of the venue of any such suit, 
action or proceeding brought in any such court and any claim that the same has been brought in an 
inconvenient forum. Borrower hereby consents to any and all process which may be served in any such 
suit, action or proceeding, (i) by mailing a copy thereof by registered and certified mail, postage prepaid, 
return receipt requested, to the Borrower's address shown in this Agreement or as notified to the Bank 
and (ii) by serving the same upon the Borrower in any other manner otherwise permitted by law, and 
agrees that such service shall in every respect be deemed effective service upon Borrower. 

6.16 Civil Code Section 2822. In the event that at any time, a surety is liable upon only a portion 
of Borrower's obligations under the Loan Documents and Borrower provides partial satisfaction of any 
such ob/igation(s), Borrower hereby waives any right it would otherwise have, under Section 2822 of the 
California Civil Code, to designate the portion of the obligations to be satisfied. The designation of the 
portion of the obligation to be satisfied shall, to the extent not expressly made by the terms of the Loan 
Documents, be made by the Bank rather than Borrower. 

6.17 JURY WAIVER. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE 
BORROWER AND BANK EACH HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY, 
AND AFTER AN OPPORTUNITY TO' CONSULT WITH LEGAL COUNSEL, (A) WAIVE ANY AND ALL 
RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING IN CONNECTION WITH THIS· 
AGREEMENT, THE OBLIGATIONS, ALL MATTERS CONTEMPLATED HEREBY AND DOCUMENTS 
EXECUTED IN CONNECTION HEREWITH AND (B) AGREE NOT TO SEEK TO CONSOLIDATE ANY 

ACTION WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE, OR HAS NOT 
BEEN, WAIVED. THE BORROWER CERTIFIES THAT NEITHER THE BANK NOR ANY OF ITS 
REPRESENTATIVES, AGENTS OR COUNSEL HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 
THAT THE BANK WOULD NOT IN THE EVENT OF ANY SUCH PROCEEDING SEEK TO ENFORCE 
THIS WAIVER OF RIGHT TO TRIAL BY JURY. 

6.18 Arbitration. IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY 
DETERMINED TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD 
FAITH TO RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH 
THE INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
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SANTA BARBARA, CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 
Executed as of July 18, 2006. 

Accepted: Pacific Capital Bank, N.A. 

By: '" h 
Name: Melinda Cabral 
Title: Vice President/Relationship M· 

Loan Agreement - Obligor 1.doc 

Borrower: 

Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000 

By: 

By: 
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SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 
Executed as of July 18, 2006. 

Accepted: Pacific Capital Bank, N.A. 

By: '" h 
Name: Melinda Cabral 
Title: Vice President/Relationship M· 
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By: 
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The Network of Preferred Community Bankstlol 

I __ II &m.!&nk I I 
loan No. 100798974 

DISBURSEMENT AUTHORIZATION 

DATE: July 18, 2006 

BORROWER: Edward C. Wooley and Judith A. 

LOAN: 

Wooley Intervivos Revocable Trust 
Year 2000 
41 Pertalta Avenue 
Los Gatos, California 
95030 

$2,100,000.00 Term Loan (the "Loan") 

BANK: Pacific Capital Bank, N.A. 
clo Loan Services, PO Box 60654 
Santa Barbara, California 
93160-0654 

The undersigned hereby authorizes and directs the Bank, in its discretion pursuant to the terms of the 
loan documents (the flloan Documents") between the Bank and the undersigned respecting the loan, to 
disburse $2,100,000.00 of the loan proceeds available respecting the loan as set forth below. 

Disbursement Amounts Paid by Customer Amount Paid from Loan 
at Closing Proceeds 

1. Facility Fee $ $21,000.00 
2. Appraisal Fee $ $7,000.00 
3. Review $ $500.00. 
4. Environmental Fee $ $300.00 
5. Title Policy $ .' $250.00 
6. Flood Fee $ $10.00 
7. Tax Service Fee. $ $279.00 
8. Payable to landAmerica lawyers Title $ $2,070,661.00 
Total $ 0.00 $ 2,100,000.00 

. The undersigned represents and warrants to the Bank that there has been no material adverse change in 
the undersigned's financial condition since the date of the latest financial statements delivered by the 
undersigned to the Bank. In addition, the undersigned affirms that the representations and warranties 
contained in the loan Documents are true and correct as of the date hereof. 

The balance of the loan proceeds of $ 0.00 shall be held by the Bank pending further instruction from 
the undersigned pursuant to the terms of the loan Documents. 

By your signature below, you agree to the terms and acknowledge receipt of a copy of this Disbursement 
Authorization. 

ECW000074

The Network of Preferred Community Bankstlol 

I __ II &m.!&nk I I 
Loan No. 100798974 

DISBURSEMENT AUTHORIZATION 

DATE: July 18, 2006 

BORROWER: Edward C. Wooley and Judith A. 

LOAN: 

Wooley Intervivos Revocable Trust 
Year 2000 
41 Pertalta Avenue 
Los Gatos, California 
95030 

$2,100,000.00 Term Loan (the "Loan") 

BANK: Pacific Capital Bank, N.A. 
clo Loan Services, PO Box 60654 
Santa Barbara, California 
93160-0654 

The undersigned hereby authorizes and directs the Bank, in its discretion pursuant to the terms of the 
loan documents (the "Loan Documents") between the Bank and the undersigned respecting the Loan, to 
disburse $2,100,000.00 of the loan proceeds available respecting the Loan as set forth below. 

Disbursement Amounts Paid by Customer Amount Paid from Loan 
at Closing Proceeds 

1. Facility Fee $ $21,000.00 
2. Appraisal Fee $ $7,000.00 
3. Review $ $500.00. 
4. Environmental Fee $ $300.00 
5. Title Policy $ .' $250.00 
6. Flood Fee $ $10.00 
7. Tax Service Fee. $ $279.00 
8. Payable to LandAmerica Lawyers Title $ $2,070,661.00 
Total $ 0.00 $ 2,100,000.00 

. The undersigned represents and warrants to the Bank that there has been no material adverse change in 
the undersigned's financial condition since the date of the latest financial statements delivered by the 
undersigned to the Bank. In addition, the undersigned affirms that the representations and warranties 
contained in the Loan Documents are true and correct as of the date hereof. 

The balance of the loan proceeds of $ 0.00 shall be held by the Bank pending further instruction from 
the undersigned pursuant to the terms of the Loan Documents. 

By your signature below, you agree to the terms and acknowledge receipt of a copy of this Disbursement 
Authorization. 
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Disbursement Authorization - Note 1.doc 

Edward C. Wooley and Judith A. Wooley Intervivos 

By: 

© 2006 PCi Corp. - Tel. (888) 391-7900 ECW000075

Edward C. Wooley and Judith A. Wooley Intervivos 

By: 

Disbursement Authorization - Note 1.doc © 2006 PCi Corp. - Tel. (888) 391-7900 
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COpy -has not be,en compared 
with the Original Document - WCR 

ASSESSOR'S PARCEL NUMBER: 030-041-08 

UPON RECORDATION RETURN TO: 
Pacific Capital Bank, N.A. 

clo Loan Services, PO Box 60654 

Santa Barbara, California 93160-0654 

MAIL TAX STATEMENTS TO: 
Edward C. Wooley 
Judith A. Wooley 
41 Pertalta Avenue 
Los Gatos, CA 95030 

IS 3416811 

Confo-rmed Copy 
07/21/2006 10:49A Fee:55.00 

RPTT 0.00 
BK1 

Requested By 
LANDAMERICA FINANCIAL GROUP INC 

Washoe County Recorder 
L. Burke - Recorder 

DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT 
lfJ'{p ¥f.t:J 

This DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT (this "Deed of Trust") 
entered into as of July 18, 2006, among Edward C. Wooley and Judith A. Wooley, Trustees of the 
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year 2000 (collectively and 
jointly and severally, the "Trustor"), LandAmerica Lawyers Title, with an address of 1850 North Central 
Avenue, Suite 300 Phoenix, AZ 85004(the ''Trustee") for the use and benefit of Pacific Capital Bank, 
N.A., a national banking association, doing business as South Valley National Bank, with an address of 
clo Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (the "Beneficiary"), and the 
BenefiCiary . 

The real property which is the subject matter of this Deed of Trust has the following addressees): 
1365 Baring Blvd., Sparks, N'evada 89434 (the "Address{es)"). 

This document serves as a fixture filing under Nevada Revised Statutes Section 1 04.9502. 

1. DEED OF TRUST, OBLIGATIONS AND FUTURE ADVANCES 

1.1 Deed of Trust. For valuable consideration paid and for other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Trustor hereby irrevocably and 
unconditionally mortgages, grants, bargains, transfers, sells, conveys, sets over and assigns to the 
Trustee and its successors and assigns, IN TRUST, for the benefit and security of the Beneficiary forever, 
WITH POWER OF SALE AND RIGHT OF ENTRY AND POSSESSION, all of Trustor's right, title and 
interest in and to the "Property" described below, to secure the prompt payment and performance of the 
Obligations (as hereinafter defined), including without limitation, all amounts due and owing to the 
Beneficiary and all obligations respecting that certain Five Year Adjustable Term Note, dated July 18, 

ECW000076
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Pacific Capital Bank, N.A. 

clo Loan Services, PO Box 60654 

Santa Barbara, California 93160-0654 

MAIL TAX STATEMENTS TO: 
Edward C. Wooley 
Judith A. Wooley 
41 Pertalta Avenue 
Los Gatos, CA 95030 
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Washoe County Recorder 
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DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT 
~,,- lfJ'{p ¥f.t:J 

This DEED OF TRUST, FIXTURE FILING AND SECURITY AGREEMENT (this "Deed of Trust") 

entered into as of July 18, 2006, among Edward C. Wooley and Judith A. Wooley, Trustees of the 

Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year 2000 (collectively and 

jointly and severally, the "Trustor"), LandAmerica Lawyers Title, with an address of 1850 North Central 

Avenue, Suite 300 Phoenix, AZ 85004(the ''Trustee") for the use and benefit of Pacific Capital Bank, 

N.A., a national banking association, doing business as South Valley National Bank, with an address of 

clo Loan Services, PO Box 60654, Santa Barbara, California 93160-0654 (the "Beneficiary"), and the 

BenefiCiary . 

The real property which is the subject matter of this Deed of Trust has the following addressees): 

1365 Baring Blvd., Sparks, N'evada 89434 (the "Address{es)"). 

This document serves as a fixture filing under Nevada Revised Statutes Section 1 04.9502. 

1. DEED OF TRUST, OBLIGATIONS AND FUTURE ADVANCES 

1.1 Deed of Trust. For valuable consideration paid and for other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Trustor hereby irrevocably and 
unconditionally mortgages, grants, bargains, transfers, sells, conveys, sets over and assigns to the 
Trustee and its successors and assigns, IN TRUST, for the benefit and security of the Beneficiary forever, 
WITH POWER OF SALE AND RIGHT OF ENTRY AND POSSESSION, all of Trustor's right, title and 
interest in and to the "Property" described below, to secure the prompt payment and performance of the 
Obligations (as hereinafter defined), including without limitation, all amounts due and owing to the 
Beneficiary and all obligations respecting that certain Five Year Adjustable Term Note, dated July 18, 
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2006, by Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year .2000 in favor .of 
 the Beneficiary in the original principal amount of $2,100,000.00 (the "Note"; and colle.ctlvely, with 

a/l other agreements, documents, certificates and instruments delivered in connection thereWith, the 
"Loan Documentsll

), and any substitutions, modifications, extensions or amendments to any of the Loan 
Documents. 

This Deed of Trust shall secure the principal amount of Obligations of up to $2,100,000.00. The 
maximum amount of principal secured hereby may be increased or decreased by amendment to this 
Deed of Trust. This Deed of Trust shall nevertheless secure payment and performance of all Obligations 
including, without limitation, any other liabilities and future advances, direct or indirect, absolute or 
contingent, now existing or hereafter arising from the Trustor to the Beneficiary. Future advances 
hereunder are governed by Nevada Revised Statutes Sections 106.300 to 106.400, inclusive. 

1.2 Security Interest in Property. As continuing security for the Obligations the Trustor hereby 
pledges, assigns and grants to the Beneficiary, and its successors and assigns, a security interest in any 
of the Property (as hereinafter defined) constituting personal property or fixtures. This Deed of Trust is 
and shall be deemed to be a security agreement, fixture filing and financing statement pursuant to the 
terms of the Uniform Commercial Code of Nevada (the "Uniform Commercial Code") as to any and all 
personal property and fixtures and as to all such property the Beneficiary shall have the rights and 
remedies of a secured party under the Uniform Commercial Code in addition to its rights hereunder. This 
Deed of Trust constitutes a financing statement filed as a fixture filing under Section 104.9502(c) of the 
Uniform Commercial Code covering any Property which now is or later may become a fixture. 

1.3 Collateral Assignment of Leases and Rents. The Trustor hereby irrevocably and unconditionally 
assigns to the Beneficiary, and its successors and assigns, as collateral security for the Obligations all of 
the Trustor's rights and benefits under any and all Leases (as hereinafter defined) and any and all rents 
and other amounts now or hereafter owing with respect to the Leases or the use or occupancy of the 
Property. This collateral assignment shall be absolute and effective immediately, but the Trustor shall 
have a license, revocable by the Beneficiary, to continue to collect rents owing under the Leases until an 
Event of Default (as hereinafter defined) occurs and the Beneficiary exercises its rights and remedies to 
collect such rents as set forth herein. 

1.4 Conditions to Grant. To have and to hold the above granted Property unto and to the use and 
benefit of the Trustee, IN TRUST, for the benefit and security of the BenefiCiary, and to the Beneficiary, 
as the case may be, and their successors and assigns, forever; provided, however, the conveyances, 
grants and assignments contained in this Deed of Trust are upon the express condition that, if Trustor 
shall pay and perform the Obligations in full, including, without limitation, all principal, interest and 
premium thereon and other charges, if applicable, in accordance with the terms and conditions in the 
Loan Documents and this Deed of Trust, shall pay and perform all other Obligations as set forth in this 
Deed of Trust and shall abide by and comply with each and every covenant and condition set forth herein 
and in the Loan Documents, the conveyances, grants and assignments contained in this Deed of Trust 
shall cease, terminate and be void. 

1.5 Property. The term "Property, II as used in this Deed of Trust, shall mean that certain parcel of 
land and the fixtures, structures and improvements and all personal property constituting fixtures, as that 
term is defined in the Uniform Commercial Code, now or hereafter thereon located at the Address(es), as 
more particularly described in Exhibit A attached hereto, together with: (i) all rights now or hereafter 
existing, belonging, pertaining or appurtenant thereto; (ii) the following categories of assets as defined in 
the Uniform Commercial Code: goods (including inventory, equipment and any accessions thereto), 
instruments (including promissory notes), documents, accounts (including health-care-insurance 
receivables), chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit rights 
(whether or not the letter of credit is evidenced by a writing), commercial tort claims, securities and all 
other investment property, general intangibles (including payment intangibles and software), supporting 
obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are 
located on or used in connection with, or that arise in whole or in part out of the Trustor's use of or 
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2006, by Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year .2000 in favor .of 
the Beneficiary in the original principal amount of $2,100,000.00 (the "Note"; and colle.ctlvely, alo~g with 
a/l other agreements, documents, certificates and instruments delivered in connection thereWith, the 
"Loan Documentsll

), and any substitutions, modifications, extensions or amendments to any of the Loan 
Documents. 

This Deed of Trust shall secure the principal amount of Obligations of up to $2,100,000.00. The 
maximum amount of principal secured hereby may be increased or decreased by amendment to this 
Deed of Trust. This Deed of Trust shall nevertheless secure payment and performance of all Obligations 
including, without limitation, any other liabilities and future advances, direct or indirect, absolute or 
contingent, now existing or hereafter arising from the Trustor to the Beneficiary. Future advances 
hereunder are governed by Nevada Revised Statutes Sections 106.300 to 106.400, inclusive. 

1.2 Security Interest in Property. As continuing security for the Obligations the Trustor hereby 
pledges, assigns and grants to the Beneficiary, and its successors and assigns, a security interest in any 
of the Property (as hereinafter defined) constituting personal property or fixtures. This Deed of Trust is 
and shall be deemed to be a security agreement, fixture filing and financing statement pursuant to the 
terms of the Uniform Commercial Code of Nevada (the "Uniform Commercial Code") as to any and all 
personal property and fixtures and as to all such property the Beneficiary shall have the rights and 
remedies of a secured party under the Uniform Commercial Code in addition to its rights hereunder. This 
Deed of Trust constitutes a financing statement filed as a fixture filing under Section 104.9502(c) of the 
Uniform Commercial Code covering any Property which now is or later may become a fixture. 

1.3 Collateral Assignment of Leases and Rents. The Trustor hereby irrevocably and unconditionally 
assigns to the Beneficiary, and its successors and assigns, as collateral security for the Obligations all of 
the Trustor's rights and benefits under any and all Leases (as hereinafter defined) and any and all rents 
and other amounts now or hereafter owing with respect to the Leases or the use or occupancy of the 
Property. This collateral assignment shall be absolute and effective immediately, but the Trustor shall 
have a license, revocable by the Beneficiary, to continue to collect rents owing under the Leases until an 
Event of Default (as hereinafter defined) occurs and the Beneficiary exercises its rights and remedies to 
collect such rents as set forth herein. 

1.4 Conditions to Grant. To have and to hold the above granted Property unto and to the use and 
benefit of the Trustee, IN TRUST, for the benefit and security of the BenefiCiary, and to the Beneficiary, 
as the case may be, and their successors and assigns, forever; provided, however, the conveyances, 
grants and assignments contained in this Deed of Trust are upon the express condition that, if Trustor 
shall pay and perform the Obligations in full, including, without limitation, all principal, interest and 
premium thereon and other charges, if applicable, in accordance with the terms and conditions in the 
Loan Documents and this Deed of Trust, shall pay and perform all other Obligations as set forth in this 
Deed of Trust and shall abide by and comply with each and every covenant and condition set forth herein 
and in the Loan Documents, the conveyances, grants and assignments contained in this Deed of Trust 
shall cease, terminate and be void. 

1.5 Property. The term "Property, II as used in this Deed of Trust, shall mean that certain parcel of 
land and the fixtures, structures and improvements and all personal property constituting fixtures, as that 
term is defined in the Uniform Commercial Code, now or hereafter thereon located at the Address(es), as 
more particularly described in Exhibit A attached hereto, together with: (i) all rights now or hereafter 
existing, belonging, pertaining or appurtenant thereto; (ii) the following categories of assets as defined in 
the Uniform Commercial Code: goods (including inventory, equipment and any accessions thereto), 
instruments (including promissory notes), documents, accounts (including health-care-insurance 
receivables), chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit rights 
(whether or not the letter of credit is evidenced by a writing), commercial tort claims, securities and all 
other investment property, general intangibles (including payment intangibles and software), supporting 
obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are 
located on or used in connection with, or that arise in whole or in part out of the Trustor's use of or 
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bus'iness conducted on or respecting, the Property and any substitutions, replacements, accessions and 
proceeds of any of the foregoing; (iii) all judgements, awards of damages and settlements hereafter made 
as a result or in lieu of any Taking, as hereinafter defined; (iv) all of the rights and benefits of the Trustor 
under any present or future leases and agreements relating to the Property, including, without limitation, 
rents, issues and profits, or the use or occupancy thereof together with any extensions and renewals 
thereof, specifically excluding all duties or obligations of the Trustor of any kind arising thereunder (the 
IILeases"); and (v) all contracts, permits and licenses respecting the use, operation or maintenance of the 
Property. 

1.6 Obligations. The term "Obligation(s)." as used in this Deed of Trust, shall mean without limitation 
all loans, advances, indebtedness, notes, liabilities, rate swap transactions, basis swaps, forward rate 
transactions, commodity swaps, commodity options, equity or equity index swaps, equity or equity index 
options, bond options, interest rate options, foreign exchange transactions, cap transactions, floor 
transactions, collar transactions, forward transactions, currency swap transactions, cross-currency rate 
swap transactions, currency options and amounts, liquidated or unliquidated, now or hereafter owing by 
the Trustor to the Beneficiary at any time, of each and every kind, nature and description, whether arising 
under this Deed of Trust or otherwise, and whether secured or unsecured, direct or indirect (that is, 
whether the same are due directly by the Trustor to the Beneficiary; or are due indirectly by the Trustor to 
the Beneficiary as endorser, guarantor or other surety, or as obligor of obligations due third persons 
which have been endorsed or assigned to the BenefiCiary, or otherwise), absolute or contingent, due or to 
become due, now existing or hereafter contracted, including, without limitation, payment of all amounts 
outstanding when due pursuant to the terms of any of the Loan Documents. Said term shall also include 
all interest and other charges chargeable to the Trustor or due from the Trustor to the Beneficiary from 
time to time and all advances, costs and expenses referred to in this Deed of Trust, including without 
limitation the costs and expenses (including reasonable attorney's fees) of enforcement of the 
Beneficiary's rights hereunder or pursuant to any document or instrument executed in connection 
herewith. 

1.7 Cross-Collateral and Future Advances. It is the express intention of the Trustor that this Deed of 
Trust secure payment and performance of all of the Obligations, whether now existing or hereinafter 
incurred by reason of future advances by the Beneficiary or otherwise, and regardless of whether such 
Obligations are or were contemplated by the parties at the time of the granting of this Deed of Trust. 
Notice of the continuing grant of this Deed of Trust shall not be required to be stated on the face of any 
document evidencing any of the Obligations, nor shall such documents be required to otherwise specify 
that they are secured hereby. 

2. REPRESENTATIONS, WARRANTIES, COVENANTS 

2.1 Representations and Warranties. The Trustor represents and warrants that: 

(a) This Deed of Trust has been duly executed and delivered by the Trustor and is the legal, valid 
and binding obligation of the Trustor enforceable in accordance with its terms, except as 
limited by bankruptcy, insolvency, reorganization, moratorium or other laws affecting the 
enforcement of creditors' rights generally; 

(b) The Trustor is the sole legal owner of the Property, holding good and marketable fee simple 
title to the Property, subject to no liens, encumbrances, leases, security interests or rights of 
others, other than as set forth in any title insurance policy, title report, or final title opinion 
issued in favor of, and accepted by, the Bank in connection with this Deed of Trust (the 
"Permitted Encumbrances"); 

(c) The Trustor is the sole legal owner of the entire lessor's interest in Leases, if any, with full 
power and authority to encumber the Property in the manner set forth herein, and the Trustor 
has not executed any other assignment of Leases or any of the rights or rents arising 
thereunder; 
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bus'iness conducted on or respecting, the Property and any substitutions, replacements, accessions and 
proceeds of any of the foregoing; (iii) all judgements, awards of damages and settlements hereafter made 
as a result or in lieu of any Taking, as hereinafter defined; (iv) all of the rights and benefits of the Trustor 
under any present or future leases and agreements relating to the Property, including, without limitation, 
rents, issues and profits, or the use or occupancy thereof together with any extensions and renewals 
thereof, specifically excluding all duties or obligations of the Trustor of any kind arising thereunder (the 
IILeases"); and (v) all contracts, permits and licenses respecting the use, operation or maintenance of the 
Property. 

1.6 Obligations. The term "Obligation(s)." as used in this Deed of Trust, shall mean without limitation 
all loans, advances, indebtedness, notes, liabilities, rate swap transactions, basis swaps, forward rate 
transactions, commodity swaps, commodity options, equity or equity index swaps, equity or equity index 
options, bond options, interest rate options, foreign exchange transactions, cap transactions, floor 
transactions, collar transactions, forward transactions, currency swap transactions, cross-currency rate 
swap transactions, currency options and amounts, liquidated or unliquidated, now or hereafter owing by 
the Trustor to the Beneficiary at any time, of each and every kind, nature and description, whether arising 
under this Deed of Trust or otherwise, and whether secured or unsecured, direct or indirect (that is, 
whether the same are due directly by the Trustor to the Beneficiary; or are due indirectly by the Trustor to 
the Beneficiary as endorser, guarantor or other surety, or as obligor of obligations due third persons 
which have been endorsed or assigned to the BenefiCiary, or otherwise), absolute or contingent, due or to 
become due, now existing or hereafter contracted, including, without limitation, payment of all amounts 
outstanding when due pursuant to the terms of any of the Loan Documents. Said term shall also include 
all interest and other charges chargeable to the Trustor or due from the Trustor to the Beneficiary from 
time to time and all advances, costs and expenses referred to in this Deed of Trust, including without 
limitation the costs and expenses (including reasonable attorney's fees) of enforcement of the 
Beneficiary's rights hereunder or pursuant to any document or instrument executed in connection 
herewith. 

1.7 Cross-Collateral and Future Advances. It is the express intention of the Trustor that this Deed of 
Trust secure payment and performance of all of the Obligations, whether now existing or hereinafter 
incurred by reason of future advances by the Beneficiary or otherwise, and regardless of whether such 
Obligations are or were contemplated by the parties at the time of the granting of this Deed of Trust. 
Notice of the continuing grant of this Deed of Trust shall not be required to be stated on the face of any 
document evidencing any of the Obligations, nor shall such documents be required to otherwise specify 
that they are secured hereby. 

2. REPRESENTATIONS, WARRANTIES, COVENANTS 

2.1 Representations and Warranties. The Trustor represents and warrants that: 

(a) This Deed of Trust has been duly executed and delivered by the Trustor and is the legal, valid 
and binding obligation of the Trustor enforceable in accordance with its terms, except as 
limited by bankruptcy, insolvency, reorganization, moratorium or other laws affecting the 
enforcement of creditors' rights generally; 

(b) The Trustor is the sole legal owner of the Property, holding good and marketable fee simple 
title to the Property, subject to no liens, encumbrances, leases, security interests or rights of 
others, other than as set forth in any title insurance policy, title report, or final title opinion 
issued in favor of, and accepted by, the Bank in connection with this Deed of Trust (the 
"Permitted Encumbrances"); 

(c) The Trustor is the sole legal owner of the entire lessor's interest in Leases, if any, with full 
power and authority to encumber the Property in the manner set forth herein, and the Trustor 
has not executed any other assignment of Leases or any of the rights or rents arising 
thereunder; 
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(d) 

(e) 

As of the date hereof, there are no Hazardous Substances (as hereinafter defined) in, on or 
under the Property, except as disclosed in writing to and acknowledged by the Beneficiary; 
and 

Each Obligation is a commercial obligation and does not represent a loan used for personal, 
family or household purposes and is not a consumer transaction. 

2.2 Recording; Further Assurances. The Trustor covenants that it shall, at its sole cost and expense 
and upon the request of the Beneficiary, cause this Deed of Trust, and each amendment, modification or 
supplement hereto, to be recorded and filed in such manner and in such places, and shall at all times 
comply with all such statutes and regulations as may be required by law in order to establish, preserve 
and protect the interest of the Beneficiary in the Property and the rights of the Beneficiary under this Deed 
of Trust. Trustor will from time to time execute and deliver to the Beneficiary such documents, and take 
or cause to be taken, all such other further action, as the Beneficiary may request in order to effect and 
confirm or vest more securely in the Beneficiary all rights contemplated by this Deed of Trust (including, 
without limitation, to correct clerical errors) or to vest more fully in, or assure to the Beneficiary the 
security interest in, the Property or to comply with applicable statute or law. To the extent permitted by 
applicable law, Trustor authorizes the Beneficiary to file financing statements, continuation statements or 
amendments without Trustor's signature appearing thereon, and any such financing statements, 
continuation statements or amendments may be signed or authenticated by the Beneficiary on behalf of 
Trustor, if necessary, and may be filed at any time in any jurisdiction. The Beneficiary may at any time 
and from time to time file financing statements, continuation statements and amendments thereto that 
describe the Property as "all assets of Trustor" or words of similar effect and which contain any other 
information required by Article 9 of the Uniform Commercial Code for the sufficiency or filing office 
acceptance of any financing statement, continuation statement or amendment. including whether Trustor 
is an organization, the type of organization and any organization identification number issued to Trustor; 
Trustor also authorizes the Beneficiary to file financing statements describing any agricultural liens or 
other statutory liens held by the Beneficiary. Trustor agrees to furnish any such information to the 
Beneficiary promptly upon request. In addition. Trustor shall at any time and from time to time, take such 
steps as the Beneficiary may reasonably request for the Beneficiary (i) to obtain an acknowledgement, in 
form and substance satisfactory to the Beneficiary. of any bailee having possession of any of the Property 
that the bailee holds such Property for the Beneficiary. (ii) to obtain "control" of any investment property. 
deposit accounts, letter-of-credit rights or electronic chattel paper (as such terms are defined in Article 9 
of the Uniform Commercial Code relating to what constitutes "control" for such items of Property), with 
any agreements establishing control to be in form and substance satisfactory to the Beneficiary, and (iii) 
otherwise to insure the continued perfection and priority of the Beneficiary's security interest in any of the 
Property and the preservation of its rights therein. Trustor hereby constitutes the Beneficiary its attorney-
in-fact to execute and file all filings required or so requested for the foregoing purposes, all acts of such 
attorney being hereby ratified and confirmed; and such power, being coupled with an interest, shall be 
irrevocable until this Deed of Trust terminates in accordance with its terms, all Obligations are paid in full 
and the Property is released. 

2.3 Restrictions on the Trustor. The Trustor covenants that it will not, nor will it permit any other 
person to, directly or indirectly, without the prior written approval of the Beneficiary in each instance: 

(a) Sell, convey, assign, transfer, mortgage, pledge. hypothecate, lease or dispose of all or any 
part of any legal or beneficial interest in the Trustor or the Property or any part thereof or 
permit any of the foregoing, except as expressly permitted by the terms of this Deed of Trust; 

(b) Permit the use, generation, treatment, storage, release or disposition of any oil or other 
material or substance constituting hazardous waste or hazardous materials or substances 
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or 

(c) Permit to be created or suffer to exist any mortgage, lien, security interest, attachment or other 
encumbrance or charge on the Property or any part thereof or interest therein (except for the 
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(d) 

(e) 

As of the date hereof, there are no Hazardous Substances (as hereinafter defined) in, on or 
under the Property, except as disclosed in writing to and acknowledged by the Beneficiary; 
and 

Each Obligation is a commercial obligation and does not represent a loan used for personal, 
family or household purposes and is not a consumer transaction. 

2.2 Recording; Further Assurances. The Trustor covenants that it shall, at its sole cost and expense 
and upon the request of the Beneficiary, cause this Deed of Trust, and each amendment, modification or 
supplement hereto, to be recorded and filed in such manner and in such places, and shall at all times 
comply with all such statutes and regulations as may be required by law in order to establish, preserve 
and protect the interest of the Beneficiary in the Property and the rights of the Beneficiary under this Deed 
of Trust. Trustor will from time to time execute and deliver to the Beneficiary such documents, and take 
or cause to be taken, all such other further action, as the Beneficiary may request in order to effect and 
confirm or vest more securely in the Beneficiary all rights contemplated by this Deed of Trust (including, 
without limitation, to correct clerical errors) or to vest more fully in, or assure to the Beneficiary the 
security interest in, the Property or to comply with applicable statute or law. To the extent permitted by 
applicable law, Trustor authorizes the Beneficiary to file financing statements, continuation statements or 
amendments without Trustor's signature appearing thereon, and any such financing statements, 
continuation statements or amendments may be signed or authenticated by the Beneficiary on behalf of 
Trustor, if necessary, and may be filed at any time in any jurisdiction. The Beneficiary may at any time 
and from time to time file financing statements, continuation statements and amendments thereto that 
describe the Property as "all assets of Trustor" or words of similar effect and which contain any other 
information required by Article 9 of the Uniform Commercial Code for the sufficiency or filing office 
acceptance of any financing statement, continuation statement or amendment. including whether Trustor 
is an organization, the type of organization and any organization identification number issued to Trustor; 
Trustor also authorizes the Beneficiary to file financing statements describing any agricultural liens or 
other statutory liens held by the Beneficiary. Trustor agrees to furnish any such information to the 
Beneficiary promptly upon request. In addition. Trustor shall at any time and from time to time, take such 
steps as the Beneficiary may reasonably request for the Beneficiary (i) to obtain an acknowledgement, in 
form and substance satisfactory to the Beneficiary. of any bailee having possession of any of the Property 
that the bailee holds such Property for the Beneficiary. (ii) to obtain "control" of any investment property. 
deposit accounts, letter-of-credit rights or electronic chattel paper (as such terms are defined in Article 9 
of the Uniform Commercial Code relating to what constitutes "control" for such items of Property), with 
any agreements establishing control to be in form and substance satisfactory to the Beneficiary, and (iii) 
otherwise to insure the continued perfection and priority of the Beneficiary's security interest in any of the 
Property and the preservation of its rights therein. Trustor hereby constitutes the Beneficiary its attorney
in-fact to execute and file all filings required or so requested for the foregoing purposes, all acts of such 
attorney being hereby ratified and confirmed; and such power, being coupled with an interest, shall be 
irrevocable until this Deed of Trust terminates in accordance with its terms, all Obligations are paid in full 
and the Property is released. 

2.3 Restrictions on the Trustor. The Trustor covenants that it will not, nor will it permit any other 
person to, directly or indirectly, without the prior written approval of the Beneficiary in each instance: 

(a) Sell, convey, assign, transfer, mortgage, pledge. hypothecate, lease or dispose of all or any 
part of any legal or beneficial interest in the Trustor or the Property or any part thereof or 
permit any of the foregoing, except as expressly permitted by the terms of this Deed of Trust; 

(b) Permit the use, generation, treatment, storage, release or disposition of any oil or other 
material or substance constituting hazardous waste or hazardous materials or substances 
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or 

(c) Permit to be created or suffer to exist any mortgage, lien, security interest, attachment or other 
encumbrance or charge on the Property or any part thereof or interest therein (except for the 
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2.4 

(a) 

(b) 

(c) 

Permitted Encumbrances): including, without limitation, (i) any lien arising under any Federal, 
state or local statute, rule, regulation or law pertaining to the release or cleanup of 
Substances and (ii) any mechanics' or materialmen's lien. The Trustor agrees t? 
the Beneficiary prompt written notice of the imposition, or notice, of any hen referred to In this 
Section and to take any action necessary to secure the prompt discharge or release of the 
same. The Trustor agrees to defend its title to the Property and the Beneficiary's interest 
therein against the claims of all persons and, unless the Beneficiary requests to 
appear in and diligently contest, at the Trustor's sole cost and expens.e,. any or 
proceeding that purports to affect the Trustor's title to the Property or the Priority or validity of 
this Deed of Trust or the Beneficiary's interest hereunder. 

Operation of Property. The Trustor covenants and agrees as follows: 

The Trustor will not permit the Property to be used for any unlawful or improper purpose, will 
at all times comply with all Federal, state and local laws, ordinances and regulations, and the 
provisions of any Lease, easement or other agreement affecting all or any part of the Property, 
and will obtain and maintain all governmental or other approvals relating to the Trustor, the 
Property or the use thereof, including without limitation, any applicable zoning or building 
codes or regulations and any laws or regulations relating to the handling, storage, release or 
cleanup of Hazardous Substances, and will give prompt written notice to the Beneficiary of (i) 
any violation of any such law, ordinance or regulation by the Trustor or relating to the 
Property, (ii) receipt of notice from any Federal, state or local authority alleging any such 
violation and (iii) the presence or release on the Property of any Hazardous Substances; 

The Trustor will at all times keep the Property insured for such losses or damage, in such 
amounts and by such companies as may be required by law and which the Beneficiary may 
require, provided that, in any case, the Trustor shall maintain: (i) physical hazard insurance on 
an "all risks" basis in an amount not less than 100% of the full replacement cost of the 
Property; (ii) flood insurance if and as required by applicable Federal law and as otherwise 
required by the Beneficiary; (iii) comprehensive commercial general liability insurance; (iv) rent 
loss and business interruption insurance; and (v) such other insurance as the Beneficiary may 
require from time to time, including builder's risk insurance in the case of construction loans. 
All policies regarding such insurance shall be issued by companies licensed to do business in 
the state where the policy is issued and also in the state where the Property is located, be 
otherwise acceptable to the Beneficiary, provide deductible amounts acceptable to the 
BenefiCiary, name the Beneficiary as mortgagee, loss payee and additional insured, and 
provide that no cancellation or material modification of such poliCies shall occur without at 
least Thirty (30) days prior written notice to the Beneficiary. Such policies shall include (i) a 
mortgage endorsement determined by the Beneficiary in good faith to be equivalent to the 
"standard" mortgage endorsement so that the insurance, as to the interest of the BenefiCiary, 
shall not be invalidated by any act or neglect of the Trustor or the owner of the Property, any 
foreclosure or other proceedings or notice of sale relating to the Property, any change in the 
title to or ownership of the Property, or the occupation or use of the Property for purposes 
more hazardous than are permitted at the date of inception of such insurance policies; (ii) a 
replacement cost endorsement; (iii) an agreed amount endorsement; (iv) a contingent liability 
from operation endorsement; and (v) such other endorsements as the Beneficiary may 
request. The Trustor will furnish to the Beneficiary upon request such original policies, 
certificates of insurance or other evidence of the foregoing as are acceptable to the 
Beneficiary. The terms of all insurance policies shall be such that no coinsurance provisions 
apply, or if a policy does contain a coinsurance provision, the Trustor shall insure the Property 
in an amount sufficient to prevent the application of the coinsurance provisions; 

Trustor will not enter into or modify the Leases in any material respect without the prior written 
consent of the Beneficiary, execute any assignment of the Leases except in favor of the 
Beneficiary, or accept any rentals under any Lease for more than one month in advance and 
will at all times perform and fulfill every term and condition of the Leases; 
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2.4 

(a) 

(b) 

(c) 

Permitted Encumbrances), including, without limitation, (i) any lien arising under any Federal, 
state or local statute, rule, regulation or law pertaining to the release or cleanup of Hazard~us 
Substances and (ii) any mechanics' or materialmen's lien. The Trustor f~rther agrees t? gl~e 
the Beneficiary prompt written notice of the imposition, or notice, of any hen referred to In this 
Section and to take any action necessary to secure the prompt discharge or release of the 
same. The Trustor agrees to defend its title to the Property and the Beneficiary's interest 
therein against the claims of all persons and, unless the Beneficiary requests otherw~se, to 
appear in and diligently contest, at the Trustor's sole cost and expens.e,. any aC~lo.n or 
proceeding that purports to affect the Trustor's title to the Property or the Priority or validity of 
this Deed of Trust or the Beneficiary's interest hereunder. 

Operation of Property. The Trustor covenants and agrees as follows: 

The Trustor will not permit the Property to be used for any unlawful or improper purpose, will 
at all times comply with all Federal, state and local laws, ordinances and regulations, and the 
provisions of any Lease, easement or other agreement affecting all or any part of the Property, 
and will obtain and maintain all governmental or other approvals relating to the Trustor, the 
Property or the use thereof, including without limitation, any applicable zoning or building 
codes or regulations and any laws or regulations relating to the handling, storage, release or 
cleanup of Hazardous Substances, and will give prompt written notice to the Beneficiary of (i) 
any violation of any such law, ordinance or regulation by the Trustor or relating to the 
Property, (ii) receipt of notice from any Federal, state or local authority alleging any such 
violation and (iii) the presence or release on the Property of any Hazardous Substances; 

The Trustor will at all times keep the Property insured for such losses or damage, in such 
amounts and by such companies as may be required by law and which the Beneficiary may 
require, provided that, in any case, the Trustor shall maintain: (i) physical hazard insurance on 
an "all risks" basis in an amount not less than 100% of the full replacement cost of the 
Property; (ii) flood insurance if and as required by applicable Federal law and as otherwise 
required by the Beneficiary; (iii) comprehensive commercial general liability insurance; (iv) rent 
loss and business interruption insurance; and (v) such other insurance as the Beneficiary may 
require from time to time, including builder's risk insurance in the case of construction loans. 
All policies regarding such insurance shall be issued by companies licensed to do business in 
the state where the policy is issued and also in the state where the Property is located, be 
otherwise acceptable to the Beneficiary, provide deductible amounts acceptable to the 
BenefiCiary, name the Beneficiary as mortgagee, loss payee and additional insured, and 
provide that no cancellation or material modification of such poliCies shall occur without at 
least Thirty (30) days prior written notice to the Beneficiary. Such policies shall include (i) a 
mortgage endorsement determined by the Beneficiary in good faith to be equivalent to the 
"standard" mortgage endorsement so that the insurance, as to the interest of the BenefiCiary, 
shall not be invalidated by any act or neglect of the Trustor or the owner of the Property, any 
foreclosure or other proceedings or notice of sale relating to the Property, any change in the 
title to or ownership of the Property, or the occupation or use of the Property for purposes 
more hazardous than are permitted at the date of inception of such insurance policies; (ii) a 
replacement cost endorsement; (iii) an agreed amount endorsement; (iv) a contingent liability 
from operation endorsement; and (v) such other endorsements as the Beneficiary may 
request. The Trustor will furnish to the Beneficiary upon request such original policies, 
certificates of insurance or other evidence of the foregoing as are acceptable to the 
Beneficiary. The terms of all insurance policies shall be such that no coinsurance provisions 
apply, or if a policy does contain a coinsurance provision, the Trustor shall insure the Property 
in an amount sufficient to prevent the application of the coinsurance provisions; 

Trustor will not enter into or modify the Leases in any material respect without the prior written 
consent of the Beneficiary, execute any assignment of the Leases except in favor of the 
Beneficiary, or accept any rentals under any Lease for more than one month in advance and 
will at all times perform and fulfill every term and condition of the Leases; 
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(d) 

(e) 

Trustor will at all times (i) maintain complete and accurate records and books regarding the 
Property in accordance with generally accepted accounting principles and (ii) permit the 
Beneficiary and the Beneficiary's agents, employees and representatives, at such reasonable 
times as the Beneficiary may request, to enter and inspect the Property and such books and 
records; and 

Trustor will at all times keep the Property in good and first-rate repair and condition (damage 
from casualty not excepted) and will not commit or permit any strip, waste, impairment, 
deterioration or alteration of the Property or any part thereof. 

2.5 Nevada Covenants. Where not otherwise inconsistent with the other provisions of this Deed of 
Trust, Covenants Nos. 1; 2 (full replacement value); 3; 4 (highest rate permitted under the Note); 5; 6; 7 
(a reasonable percentage); 8; and 9 of Nevada Revised Statutes Section 107.030, are hereby adopted 
and made a part of this Deed of Trust. 

2.6 Payments. The Trustor covenants to pay when due: all Federal, state, municipal, real property 
and other taxes, betterment and improvement assessments and other governmental levies, water rates, 
sewer charges, insurance premiums and other charges on the Property, this Deed of Trust or any 
Obligation secured hereby that could, if unpaid, result in a lien on the Property or on any interest therein. 
If and when requested by the Beneficiary, the Trustor shall deposit from time to time with the Beneficiary 
sums determined by the Beneficiary to be sufficient to pay when due the amounts referred to in this 
Section. The Trustor shall have the right to contest any notice, lien, encumbrance, claim, tax, charge, 
betterment assessment or premium filed or asserted against or relating to the Property; provided that it 
contests the same diligently and in good faith and by proper proceedings and, at the Beneficiary's 
request, provides the Beneficiary with adequate cash security, in the Beneficiary's reasonable judgement, 
against the enforcement thereof. The Trustor shall furnish to the Beneficiary the receipted real estate tax 
bills or other evidence of payment of real estate taxes for the Property within thirty (30) days prior to the 
date from which interest or penalty would accrue for nonpayment thereof. The Trustor shall also furnish 
to the Beneficiary evidence of all other payments referred to above within fifteen (15) days after written 
request therefor by the Beneficiary. If Trustor shall fail to pay such sums, the Beneficiary may, but shall 
not be obligated to, advance such sums. Any sums so advanced by the Beneficiary shall be added to the 
Obligations, shall bear interest at the highest rate specified in any note evidencing the Obligations, and 
shall be secured by the lien of this Deed of Trust. 

2.7 Notices: Notice of Default. The Trustor will deliver to the Beneficiary, promptly upon receipt of the 
same, copies of all notices or other documents it receives that affect the Property or its use, or claim that 
the Trustor is in default in the performance or observance of any of the terms hereof or that the Trustor or 
any tenant is in default of any terms of the Leases. The Trustor further agrees to deliver to the 
Beneficiary written notice promptly upon the occurrence of any Event of Default hereunder or event that 
with the giving of notice or lapse of time, or both, would constitute an Event of Default hereunder. 

2.8 Takings. In case of any condemnation or expropriation for public use of, or any damage by 
reason of the action of any public or governmental entity or authority to, all or any part of the Property (a 
'Taking"), or the commencement of any proceedings or negotiations that might result in a Taking, the 
Trustor shall promptly give written notice to the Beneficiary, describing the nature and extent thereof. The 
Beneficiary may, at its option, appear in any proceeding for a Taking or any negotiations relating to a 
Taking and the Trustor shall promptly give to the Beneficiary copies of all notices, pleadings, 
determinations and other papers relating thereto. The Trustor shall in good faith and with due diligence 
and by proper proceedings file and prosecute its claims for any award or payment on account of any 
Taking. The Trustor shall not settle any such claim without the Beneficiary's prior written consent. The 
 Trustor shall hold any amounts received with respect to such awards or claims, by settlement, judicial 
decree or otherwise, in trust for the Beneficiary and promptly pay the same to the Beneficiary. The 
Trustor authorizes any award or settlement due in connection with a Taking to be paid directly to the 
Beneficiary in amounts not exceeding the Obligations. The Beneficiary may apply such amounts to the 
Obligations in such order as the Beneficiary may determine. 
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(d) 

(e) 

Trustor will at all times (i) maintain complete and accurate records and books regarding the 
Property in accordance with generally accepted accounting principles and (ii) permit the 
Beneficiary and the Beneficiary's agents, employees and representatives, at such reasonable 
times as the Beneficiary may request, to enter and inspect the Property and such books and 
records; and 

Trustor will at all times keep the Property in good and first-rate repair and condition (damage 
from casualty not excepted) and will not commit or permit any strip, waste, impairment, 
deterioration or alteration of the Property or any part thereof. 

2.5 Nevada Covenants. Where not otherwise inconsistent with the other provisions of this Deed of 
Trust, Covenants Nos. 1; 2 (full replacement value); 3; 4 (highest rate permitted under the Note); 5; 6; 7 
(a reasonable percentage); 8; and 9 of Nevada Revised Statutes Section 107.030, are hereby adopted 
and made a part of this Deed of Trust. 

2.6 Payments. The Trustor covenants to pay when due: all Federal, state, municipal, real property 
and other taxes, betterment and improvement assessments and other governmental levies, water rates, 
sewer charges, insurance premiums and other charges on the Property, this Deed of Trust or any 
Obligation secured hereby that could, if unpaid, result in a lien on the Property or on any interest therein. 
If and when requested by the Beneficiary, the Trustor shall deposit from time to time with the Beneficiary 
sums determined by the Beneficiary to be sufficient to pay when due the amounts referred to in this 
Section. The Trustor shall have the right to contest any notice, lien, encumbrance, claim, tax, charge, 
betterment assessment or premium filed or asserted against or relating to the Property; provided that it 
contests the same diligently and in good faith and by proper proceedings and, at the Beneficiary's 
request, provides the Beneficiary with adequate cash security, in the Beneficiary's reasonable judgement, 
against the enforcement thereof. The Trustor shall furnish to the Beneficiary the receipted real estate tax 
bills or other evidence of payment of real estate taxes for the Property within thirty (30) days prior to the 
date from which interest or penalty would accrue for nonpayment thereof. The Trustor shall also furnish 
to the Beneficiary evidence of all other payments referred to above within fifteen (15) days after written 
request therefor by the Beneficiary. If Trustor shall fail to pay such sums, the Beneficiary may, but shall 
not be obligated to, advance such sums. Any sums so advanced by the Beneficiary shall be added to the 
Obligations, shall bear interest at the highest rate specified in any note evidencing the Obligations, and 
shall be secured by the lien of this Deed of Trust. 

2.7 Notices: Notice of Default. The Trustor will deliver to the Beneficiary, promptly upon receipt of the 
same, copies of all notices or other documents it receives that affect the Property or its use, or claim that 
the Trustor is in default in the performance or observance of any of the terms hereof or that the Trustor or 
any tenant is in default of any terms of the Leases. The Trustor further agrees to deliver to the 
Beneficiary written notice promptly upon the occurrence of any Event of Default hereunder or event that 
with the giving of notice or lapse of time, or both, would constitute an Event of Default hereunder. 

2.8 Takings. In case of any condemnation or expropriation for public use of, or any damage by 
reason of the action of any public or governmental entity or authority to, all or any part of the Property (a 
'Taking"), or the commencement of any proceedings or negotiations that might result in a Taking, the 
Trustor shall promptly give written notice to the Beneficiary, describing the nature and extent thereof. The 
Beneficiary may, at its option, appear in any proceeding for a Taking or any negotiations relating to a 
Taking and the Trustor shall promptly give to the Beneficiary copies of all notices, pleadings, 
determinations and other papers relating thereto. The Trustor shall in good faith and with due diligence 
and by proper proceedings file and prosecute its claims for any award or payment on account of any 
Taking. The Trustor shall not settle any such claim without the Beneficiary's prior written consent. The 
Trustor shall hold any amounts received with respect to such awards or claims, by settlement, judicial 
decree or otherwise, in trust for the Beneficiary and promptly pay the same to the Beneficiary. The 
Trustor authorizes any award or settlement due in connection with a Taking to be paid directly to the 
Beneficiary in amounts not exceeding the Obligations. The Beneficiary may apply such amounts to the 
Obligations in such order as the Beneficiary may determine. 
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2.9 Insurance Proceeds. The proceeds of any insurance resulting from any loss with respect to the 
Property shall be paid to the Beneficiary and, at the option of the Beneficiary, be applied to the 
Obligations in such order as the Beneficiary may determine; provided, however, that if the Beneficiary 
shall require repair of the Property, the Beneficiary may release all or any portion of such proceeds to the 
Trustor for such purpose. Any insurance proceeds paid to the Trustor shall be held in trust for the 
Beneficiary and promptly paid to it. 

3. CERTAIN RIGHTS OF THE BENEFICIARY 

3.1 Legal Proceedings. The Beneficiary shall have the right, but not the duty, to intervene or 
otherwise participate in any legal or equitable proceeding that, in the Beneficiary's reasonable judgement, 
might affect the Property or any of the rights created or secured by this Deed of Trust. The Beneficiary 
shall have such right whether or not there shall have occurred an Event of Default hereunder. 

3.2 Appraisals/Assessments. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to obtain appraisals, environmental site assessments or other inspections of the portions of the 
Property that are real estate at such times as the Beneficiary deems necessary or as may be required by 
applicable law, or its prevailing credit or underwriting policies. 

3.3 Financial Statements. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to require delivery of financial statements in form and substance acceptable to the Beneficiary 
from the Trustor or any guarantor of any of the Obligations and the Trustor hereby agrees to deliver such 
financial statements and/or cause any such guarantor to so deliver any such financial statement when 
required by the Beneficiary. 

3.4 Substitution of Trustee. The Beneficiary may from time to time, without notice to the Trustor or 
Trustee and with or without cause and with or without the resignation of Trustee, substitute a successor or 
successors to the Trustee named herein or acting hereunder. Upon such appointment, the successor 
trustee shall be vested with all title, powers and duties conferred upon the Trustee named herein or acting 
hereunder. Each such appointment and substitution shall be made by a writing executed by Beneficiary and 
when duly recorded in the appropriate office shall be conclusive proof of proper appointment of such 
successor Trustee. The procedure herein provided for substitution of the Trustee shall be conclusive of all 
other provisions for substitution, statutory or otherwise. 

3.5 Leases and Rent Roll. The Trustor shall deliver to the Beneficiary during each calendar year and 
at such other times as the Beneficiary shall request a rent roll for the Property, in form acceptable to the 
Beneficiary, listing all tenants and occupants and describing all of the Leases. 

4. DEFAULTS AND REMEDIES 

4.1 Events of Default. Event of Default shall mean the occurrence of anyone or more of the following 
events: 

(a) default of any liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to the Beneficiary, hereunder or otherwise, including, without limitation, failure to 
pay in full and when due any installment of principal or interest or default of the Trustor or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Beneficiary continuing for 10 days with respect to the payment of money or continuing for 30 
days with respect to any other default; 

(b) failure by the Trustor to perform, observe or comply with any of the covenants, agreements, 
terms or conditions set forth in this Deed of Trust or the Loan Documents continuing for 30 
days; 
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2.9 Insurance Proceeds. The proceeds of any insurance resulting from any loss with respect to the 
Property shall be paid to the Beneficiary and, at the option of the Beneficiary, be applied to the 
Obligations in such order as the Beneficiary may determine; provided, however, that if the Beneficiary 
shall require repair of the Property, the Beneficiary may release all or any portion of such proceeds to the 
Trustor for such purpose. Any insurance proceeds paid to the Trustor shall be held in trust for the 
Beneficiary and promptly paid to it. 

3. CERTAIN RIGHTS OF THE BENEFICIARY 

3.1 Legal Proceedings. The Beneficiary shall have the right, but not the duty, to intervene or 
otherwise participate in any legal or equitable proceeding that, in the Beneficiary's reasonable judgement, 
might affect the Property or any of the rights created or secured by this Deed of Trust. The Beneficiary 
shall have such right whether or not there shall have occurred an Event of Default hereunder. 

3.2 Appraisals/Assessments. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to obtain appraisals, environmental site assessments or other inspections of the portions of the 
Property that are real estate at such times as the Beneficiary deems necessary or as may be required by 
applicable law, or its prevailing credit or underwriting policies. 

3.3 Financial Statements. The Beneficiary shall have the right, at the Trustor's sole cost and 
expense, to require delivery of financial statements in form and substance acceptable to the Beneficiary 
from the Trustor or any guarantor of any of the Obligations and the Trustor hereby agrees to deliver such 
financial statements and/or cause any such guarantor to so deliver any such financial statement when 
required by the Beneficiary. 

3.4 Substitution of Trustee. The Beneficiary may from time to time, without notice to the Trustor or 
Trustee and with or without cause and with or without the resignation of Trustee, substitute a successor or 
successors to the Trustee named herein or acting hereunder. Upon such appointment, the successor 
trustee shall be vested with all title, powers and duties conferred upon the Trustee named herein or acting 
hereunder. Each such appointment and substitution shall be made by a writing executed by Beneficiary and 
when duly recorded in the appropriate office shall be conclusive proof of proper appointment of such 
successor Trustee. The procedure herein provided for substitution of the Trustee shall be conclusive of all 
other provisions for substitution, statutory or otherwise. 

3.5 Leases and Rent Roll. The Trustor shall deliver to the Beneficiary during each calendar year and 
at such other times as the Beneficiary shall request a rent roll for the Property, in form acceptable to the 
Beneficiary, listing all tenants and occupants and describing all of the Leases. 

4. DEFAULTS AND REMEDIES 

4.1 Events of Default. Event of Default shall mean the occurrence of anyone or more of the following 
events: 

(a) default of any liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to the Beneficiary, hereunder or otherwise, including, without limitation, failure to 
pay in full and when due any installment of principal or interest or default of the Trustor or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Beneficiary continuing for 10 days with respect to the payment of money or continuing for 30 
days with respect to any other default; 

(b) failure by the Trustor to perform, observe or comply with any of the covenants, agreements, 
terms or conditions set forth in this Deed of Trust or the Loan Documents continuing for 30 
days; 
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(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

0) 

(k) 

(I) 

(m) 

(n) 

the (i) occurrence of any material loss, theft, damage or destruction of, or (ii) or 
making of any levy, seizure, attachment, execution or similar process on a material portion of 
the Property; 

failure of the Trustor or any guarantor of the Obligations to maintain aggregate collateral 
security value satisfactory to the Beneficiary continuing for 30 days; 

default of any material liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to any other party continuing for 30 days; 

if any statement, representation or warranty heretofore, now or hereafter made by the Trustor 
or any guarantor of the Obligations in connection with this Deed of Trust or in any supporting 
financial statement of the Trustor or any guarantor of the Obligations shall be determined by 
the Beneficiary to have been false in any material respect when made; 

if the Trustor or any guarantor of the Obligations is a corporation, trust, partnership or limited 
liability company, the liquidation, termination or dissolution of any such organization, or the 
merger or consolidation of such organization into another entity, or its ceasing to carry on 
actively its present business or the appointment of a receiver for its property; 

the death of the Trustor or any guarantor of the Obligations and, if the Trustor or any 
guarantor of the Obligations is a partnership or limited liability company, the death of any 
partner or member; 

the institution by or against the Trustor or any guarantor of the Obligations of any proceedings 
under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the Trustor or any 
guarantor of the Obligations is alleged to be insolvent or unable to pay its debts as they 
mature, or the making by the Trustor or any guarantor of the Obligations of an assignment for 
the benefit of creditors or the granting by the Trustor or any guarantor of the Obligations of a 
trust mortgage for the benefit of creditors; 

the service upon the Beneficiary of a writ in which the Beneficiary is named as trustee of the 
Trustor or any guarantor of the Obligations; 

a judgement or judgements for the payment of money shall be rendered against the Trustor or 
any guarantor of the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any period of thirty (30) consecutive days without a stay of execution; 

any levy, lien (including mechanics lien), seizure, attachment, execution or similar process 
shall be issued or levied on any of the property of the Trustor or any guarantor of the 
Obligations; 

the termination or revocation of any guaranty of the Obligations; or 

the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Trustor or any guarantor of the Obligations, or the occurrence of any other event or 
·circumstance, such that the Beneficiary, in its sole discretion, deems that it is insecure or that 
the prospects for timely or full payment or performance of any obligation of the Trustor or any 
guarantor of the Obligations to the Beneficiary has been or may be impaired. 

4.2 Remedies. On the occurrence of any Event of Default the Beneficiary may, at any time 
thereafter, at its option and, to the extent permitted by applicable law, without notice, exercise any or all of 
the following remedies: 
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(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

0) 

(k) 

(I) 

(m) 

(n) 

the (i) occurrence of any material loss, theft, damage or destruction of, or (ii) issuan~e or 
making of any levy, seizure, attachment, execution or similar process on a material portion of 
the Property; 

failure of the Trustor or any guarantor of the Obligations to maintain aggregate collateral 
security value satisfactory to the Beneficiary continuing for 30 days; 

default of any material liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to any other party continuing for 30 days; 

if any statement, representation or warranty heretofore, now or hereafter made by the Trustor 
or any guarantor of the Obligations in connection with this Deed of Trust or in any supporting 
financial statement of the Trustor or any guarantor of the Obligations shall be determined by 
the Beneficiary to have been false in any material respect when made; 

if the Trustor or any guarantor of the Obligations is a corporation, trust, partnership or limited 
liability company, the liquidation, termination or dissolution of any such organization, or the 
merger or consolidation of such organization into another entity, or its ceasing to carry on 
actively its present business or the appointment of a receiver for its property; 

the death of the Trustor or any guarantor of the Obligations and, if the Trustor or any 
guarantor of the Obligations is a partnership or limited liability company, the death of any 
partner or member; 

the institution by or against the Trustor or any guarantor of the Obligations of any proceedings 
under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the Trustor or any 
guarantor of the Obligations is alleged to be insolvent or unable to pay its debts as they 
mature, or the making by the Trustor or any guarantor of the Obligations of an assignment for 
the benefit of creditors or the granting by the Trustor or any guarantor of the Obligations of a 
trust mortgage for the benefit of creditors; 

the service upon the Beneficiary of a writ in which the Beneficiary is named as trustee of the 
Trustor or any guarantor of the Obligations; 

a judgement or judgements for the payment of money shall be rendered against the Trustor or 
any guarantor of the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any period of thirty (30) consecutive days without a stay of execution; 

any levy, lien (including mechanics lien), seizure, attachment, execution or similar process 
shall be issued or levied on any of the property of the Trustor or any guarantor of the 
Obligations; 

the termination or revocation of any guaranty of the Obligations; or 

the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Trustor or any guarantor of the Obligations, or the occurrence of any other event or 
·circumstance, such that the Beneficiary, in its sole discretion, deems that it is insecure or that 
the prospects for timely or full payment or performance of any obligation of the Trustor or any 
guarantor of the Obligations to the Beneficiary has been or may be impaired. 

4.2 Remedies. On the occurrence of any Event of Default the Beneficiary may, at any time 
thereafter, at its option and, to the extent permitted by applicable law, without notice, exercise any or all of 
the following remedies: 
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(a) 

(b) 

(c) 

(d) 

(e) 

Declare the Obligations due and payable, and the Obligations shall thereupon become 
immediately due and payable, without presentment, protest, demand or notice of any kind, all 
of which are hereby expressly waived by the Trustor except for Obligations due and payable 
on demand, which shall be due and payable on demand whether or not an event of default 
has occurred hereunder; 

Enter, take possession of, manage and operate the Property (including all personal property 
and all records and documents pertaining thereto) and any part thereof and exclude the 
Trustor therefrom, take all actions it deems necessary or proper to preserve the Property and 
operate the Property as a mortgagee in possession with all the powers as could be exercised 
by a receiver or as otherwise provided herein or by applicable law; provided, however, the 
entry by the Beneficiary upon the Property for any reason shall not cause the Beneficiary to be 
a mortgagee in possession, except upon the express written declaration of the Beneficiary; 

With or without taking possession, receive and collect all rents, income, issues and profits 
("Rents") from the Property (including all real estate and personal property and whether past 
due or thereafter accruing), including as may arise under the Leases, and the Trustor appoints 
the Beneficiary as its true and lawful attorney with the power for the Beneficiary in its own 
name and capacity to demand and collect Rents and take any action that the Trustor is 
authorized to take under the Leases. The Beneficiary shall (after payment of all costs and 
expenses incurred) apply any Rents received by it to the Obligations in such order as the 
Beneficiary determines, or in accordance with any applicable statute, and the Trustor agrees 
that exercise of such rights and disposition of such funds shall not be deemed to cure any 
default or constitute a waiver of any foreclosure once commenced nor preclude the later 
commencement of foreclosure for breach thereof. The Beneficiary shall be liable to account 
only for such Rents actually received by the Beneficiary. Lessees under the Leases are 
hereby authorized and directed, following notice from the Beneficiary, to pay all amounts due 
the Trustor under the Leases to the Beneficiary, whereupon such lessees shall be relieved of 
any and all duty and obligation to the Trustor with respect to such payments so made; 

In addition to any other remedies, to sell the Property or any part thereof or interest therein 
pursuant to exercise of its power of sale or otherwise at public auction on terms and conditions 
as the Beneficiary may determine, or otherwise foreclose this Deed of Trust in any manner 
permitted by law, and upon such sale the Trustor shall execute and deliver such instruments 
as the Beneficiary may request in order to convey and transfer all of the Trustor's interest in 
the Property, and the same shall operate to divest all rights, title and interest of the Trustor in 
and to the Property. In the event this Deed of Trust shall include more than one parcel of 
property or subdivision (each hereinafter called a "portion"). the Beneficiary shall, in its sole 
and exclusive discretion and to the extent permitted by applicable law, be empowered to 
foreclose upon any such portion without impairing its right to foreclose subsequently upon any 
other portion or the entirety of the Property from time to time thereafter. In addition, the 
Beneficiary may in its discretion subordinate this Deed of Trust to one or more Leases for the 
sole purpose of preserving any such Lease in the event of a foreclosure; 

Cause one or more environmental assessments to be taken, arrange for the cleanup of any 
Hazardous Substances or otherwise cure the Trustor's failure to comply with any statute. 
regulation or ordinance relating to the presence or cleanup of Hazardous Substances, and the 
Trustor shall provide the Beneficiary or its agents with access to the Property for such 
purposes; provided that the exercise of any of such remedies shall not be deemed to have 
relieved the Trustor from any responsibility therefor or given the Beneficiary "control" over the 
Property or cause the Beneficiary to be considered to be a mortgagee in possession, "owner" 
or "operator" of the Property for purposes of any applicable law, rule or regulation pertaining to 
Hazardous Substances; and 
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(a) 

(b) 

(c) 

(d) 

(e) 

Declare the Obligations due and payable, and the Obligations shall thereupon become 
immediately due and payable, without presentment, protest, demand or notice of any kind, all 
of which are hereby expressly waived by the Trustor except for Obligations due and payable 
on demand, which shall be due and payable on demand whether or not an event of default 
has occurred hereunder; 

Enter, take possession of, manage and operate the Property (including all personal property 
and all records and documents pertaining thereto) and any part thereof and exclude the 
Trustor therefrom, take all actions it deems necessary or proper to preserve the Property and 
operate the Property as a mortgagee in possession with all the powers as could be exercised 
by a receiver or as otherwise provided herein or by applicable law; provided, however, the 
entry by the Beneficiary upon the Property for any reason shall not cause the Beneficiary to be 
a mortgagee in possession, except upon the express written declaration of the Beneficiary; 

With or without taking possession, receive and collect all rents, income, issues and profits 
("Rents") from the Property (including all real estate and personal property and whether past 
due or thereafter accruing), including as may arise under the Leases, and the Trustor appoints 
the Beneficiary as its true and lawful attorney with the power for the Beneficiary in its own 
name and capacity to demand and collect Rents and take any action that the Trustor is 
authorized to take under the Leases. The Beneficiary shall (after payment of all costs and 
expenses incurred) apply any Rents received by it to the Obligations in such order as the 
Beneficiary determines, or in accordance with any applicable statute, and the Trustor agrees 
that exercise of such rights and disposition of such funds shall not be deemed to cure any 
default or constitute a waiver of any foreclosure once commenced nor preclude the later 
commencement of foreclosure for breach thereof. The Beneficiary shall be liable to account 
only for such Rents actually received by the Beneficiary. Lessees under the Leases are 
hereby authorized and directed, following notice from the Beneficiary, to pay all amounts due 
the Trustor under the Leases to the Beneficiary, whereupon such lessees shall be relieved of 
any and all duty and obligation to the Trustor with respect to such payments so made; 

In addition to any other remedies, to sell the Property or any part thereof or interest therein 
pursuant to exercise of its power of sale or otherwise at public auction on terms and conditions 
as the Beneficiary may determine, or otherwise foreclose this Deed of Trust in any manner 
permitted by law, and upon such sale the Trustor shall execute and deliver such instruments 
as the Beneficiary may request in order to convey and transfer all of the Trustor's interest in 
the Property, and the same shall operate to divest all rights, title and interest of the Trustor in 
and to the Property. In the event this Deed of Trust shall include more than one parcel of 
property or subdivision (each hereinafter called a "portion"). the Beneficiary shall, in its sole 
and exclusive discretion and to the extent permitted by applicable law, be empowered to 
foreclose upon any such portion without impairing its right to foreclose subsequently upon any 
other portion or the entirety of the Property from time to time thereafter. In addition, the 
Beneficiary may in its discretion subordinate this Deed of Trust to one or more Leases for the 
sole purpose of preserving any such Lease in the event of a foreclosure; 

Cause one or more environmental assessments to be taken, arrange for the cleanup of any 
Hazardous Substances or otherwise cure the Trustor's failure to comply with any statute. 
regulation or ordinance relating to the presence or cleanup of Hazardous Substances, and the 
Trustor shall provide the Beneficiary or its agents with access to the Property for such 
purposes; provided that the exercise of any of such remedies shall not be deemed to have 
relieved the Trustor from any responsibility therefor or given the Beneficiary "control" over the 
Property or cause the Beneficiary to be considered to be a mortgagee in possession, "owner" 
or "operator" of the Property for purposes of any applicable law, rule or regulation pertaining to 
Hazardous Substances; and 
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(f) Take such other actions or proceedings as the Beneficiary deems necessary or advisable to 
protect its interest in the Property and ensure payment and performance of the Obligations, 
including, without limitation, appointment of a receiver (and the Trustor hereby waives any 
right to object to such appointment) and exercise of any of the Beneficiary's remedies 
provided herein or in any other document evidencing, securing or relating to any of the 
Obligations or available to a secured party under the Uniform Commercial Code or under 
other applicable law. 

In addition, the Trustee and the Beneficiary shall have all other remedies provided by applicable 
law, including, without limitation, the right to pursue a judicial sale of the Property or any portion thereof. 

The Trustor agrees and acknowledges that the acceptance by the Trustee or the Beneficiary of 
any payments from either the Trustor or any guarantor after the occurrence of any Event of Default, the 
exercise by the Trustee or the Beneficiary of any remedy set forth herein or the commencement, 
discontinuance or abandonment of foreclosure proceedings against the Property shall not waive the 
Trustee's or the Beneficiary's subsequent or concurrent right to foreclose or operate as a bar or estoppel 
to the exercise of any other rights or remedies of the Trustee or the Beneficiary. The Trustor agrees and 
acknowledges that the Trustee or the Beneficiary, by making payments or incurring costs described 
herein, shall be subrogated to any right of the Trustor to seek reimbursement from any third parties, 
including, without limitation, any predecessor in interest to the Trustor's title or other party who may be 
responsible under any law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances. 

4.3 Advances. If the Trustor fails to payor perform any of its obligations respecting the Property, the 
Beneficiary may in its sole discretion do so without waiving or releasing Trustor from any such obligation. 
Any such payments may include, but are not limited to, payments for taxes, assessments and other 
governmental levies, water rates, insurance premiums, maintenance, repairs or improvements 
constituting part of the Property. Any amounts paid by the Beneficiary hereunder shall be, until paid, part 
of the Obligations and secured by this Deed of Trust, and shall be due and payable to the Beneficiary, on 
demand, together with interest thereon to the extent permitted by applicable law, at the highest rate 
permitted under any of the notes evidencing the Obligations. 

4.4 Cumulative Rights and Remedies. All of the foregoing rights, remedies and options (including 
without limitation the right to enter and take possession of the Property, the right to manage and operate 
the same, and the right to collect Rents, in each case whether by a receiver or otherwise) are cumulative 
and in addition to any rights the Beneficiary might otherwise have, whether at law or by agreement, and 
may be exercised separately or concurrently and none of which shall be exclusive of any other. The 
Trustor further agrees that the Trustee and the Beneficiary may exercise any or all of its rights or 
remedies set forth herein without having to pay the Trustor any sums for use or occupancy of the 
Property. 

4.5 Trustor's Waiver of Certain Rights. To the extent permitted by applicable law, the Trustor hereby 
waives the benefit of all present and future laws (i) providing for any appraisal before sale of all or any 
portion of the Property or (ii) in any way extending the time for the enforcement of the collection of the 
Obligations or creating or extending a period of redemption from any sale made hereunder. 

4.6 Transfer of Title. Upon the completion of any sale or sales of any Property, Trustee shall execute 
and deliver to the accepted purchaser or purchasers a good and sufficient deed of conveyance or 
assignment and transfer, lawfully conveying, assigning, and transferring the Property sold, but without any 
covenant or warranty, express or implied. 

4.7 Effect of Sale. Any sale or sales made by virtue of or under this Deed of Trust, whether under any 
power of sale herein granted or through judicial proceedings, shall, to the fullest extent permitted by law, 
operate to divest all right, title, estate, interest, claim, and demand whatsoever, either at law or in equity, of 
Trustor in and to the property so sold, or any part thereof from, through or under Trustor, its successors and 
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(f) Take such other actions or proceedings as the Beneficiary deems necessary or advisable to 
protect its interest in the Property and ensure payment and performance of the Obligations, 
including, without limitation, appointment of a receiver (and the Trustor hereby waives any 
right to object to such appointment) and exercise of any of the Beneficiary's remedies 
provided herein or in any other document evidencing, securing or relating to any of the 
Obligations or available to a secured party under the Uniform Commercial Code or under 
other applicable law. 

In addition, the Trustee and the Beneficiary shall have all other remedies provided by applicable 
law, including, without limitation, the right to pursue a judicial sale of the Property or any portion thereof. 

The Trustor agrees and acknowledges that the acceptance by the Trustee or the Beneficiary of 
any payments from either the Trustor or any guarantor after the occurrence of any Event of Default, the 
exercise by the Trustee or the Beneficiary of any remedy set forth herein or the commencement, 
discontinuance or abandonment of foreclosure proceedings against the Property shall not waive the 
Trustee's or the Beneficiary's subsequent or concurrent right to foreclose or operate as a bar or estoppel 
to the exercise of any other rights or remedies of the Trustee or the Beneficiary. The Trustor agrees and 
acknowledges that the Trustee or the Beneficiary, by making payments or incurring costs described 
herein, shall be subrogated to any right of the Trustor to seek reimbursement from any third parties, 
including, without limitation, any predecessor in interest to the Trustor's title or other party who may be 
responsible under any law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances. 

4.3 Advances. If the Trustor fails to payor perform any of its obligations respecting the Property, the 
Beneficiary may in its sole discretion do so without waiving or releasing Trustor from any such obligation. 
Any such payments may include, but are not limited to, payments for taxes, assessments and other 
governmental levies, water rates, insurance premiums, maintenance, repairs or improvements 
constituting part of the Property. Any amounts paid by the Beneficiary hereunder shall be, until paid, part 
of the Obligations and secured by this Deed of Trust, and shall be due and payable to the Beneficiary, on 
demand, together with interest thereon to the extent permitted by applicable law, at the highest rate 
permitted under any of the notes evidencing the Obligations. 

4.4 Cumulative Rights and Remedies. All of the foregoing rights, remedies and options (including 
without limitation the right to enter and take possession of the Property, the right to manage and operate 
the same, and the right to collect Rents, in each case whether by a receiver or otherwise) are cumulative 
and in addition to any rights the Beneficiary might otherwise have, whether at law or by agreement, and 
may be exercised separately or concurrently and none of which shall be exclusive of any other. The 
Trustor further agrees that the Trustee and the Beneficiary may exercise any or all of its rights or 
remedies set forth herein without having to pay the Trustor any sums for use or occupancy of the 
Property. 

4.5 Trustor's Waiver of Certain Rights. To the extent permitted by applicable law, the Trustor hereby 
waives the benefit of all present and future laws (i) providing for any appraisal before sale of all or any 
portion of the Property or (ii) in any way extending the time for the enforcement of the collection of the 
Obligations or creating or extending a period of redemption from any sale made hereunder. 

4.6 Transfer of Title. Upon the completion of any sale or sales of any Property, Trustee shall execute 
and deliver to the accepted purchaser or purchasers a good and sufficient deed of conveyance or 
assignment and transfer, lawfully conveying, assigning, and transferring the Property sold, but without any 
covenant or warranty, express or implied. 

4.7 Effect of Sale. Any sale or sales made by virtue of or under this Deed of Trust, whether under any 
power of sale herein granted or through judicial proceedings, shall, to the fullest extent permitted by law, 
operate to divest all right, title, estate, interest, claim, and demand whatsoever, either at law or in equity, of 
Trustor in and to the property so sold, or any part thereof from, through or under Trustor, its successors and 
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assigns. The receipt by Trustee shall be full and sufficient discharge to any purchaser of the Property or any 
part thereof sold as aforesaid for the purchase money; and no purchaser or his representatives, grantees or 
assigns after paying such purchase money and receiving such receipt, shall be bound to see to the 
application of such purchase money upon or for any trust or purpose of this Deed of Trust, or in any manner 
whatsoever be answerable for any loss, misapplication or non-application of any such purchase money or 
be bound to inquire as to the authorization, necessity, expedience or regularity of any such sale. 

4.8 Reconveyance. Upon written request of the Beneficiary and surrender of this Deed of Trust and 
any Notes to Trustee for cancellation or endorsement, and upon payment of its fees and charges, Trustee 
shall reconvey, without warranty, all or any part of the Property then subject to this Deed of Trust. Any 
reconveyance, whether full or partial, may be made in terms to "the person or persons legally entitled 
thereto," and the recitals in such reconveyance of any matters or facts shall be conclusive proof of the 
truthfulness thereof. 

5. MISCELLANEOUS 

5.1 Costs and Expenses. To the extent permitted by applicable law, the Trustor shall pay to the 
Trustee and the Beneficiary, on demand, all reasonable expenses (including attorneys' fees and 
expenses and reasonable consulting, accounting, appraisal, brokerage and similar professional fees and 
charges) incurred by the Trustee and the Beneficiary in connection with the Trustee's and the 
Beneficiary's interpretation, recordation of this Deed of Trust, exercise, preservation or enforcement of 
any of its rights, remedies and options set forth in this Deed of Trust and in connection with any litigation, 
proceeding or dispute whether arising hereunder or otherwise relating to the Obligations, together with 
interest thereon to the extent permitted by applicable law, until paid in full by the Trustor at the highest 
rate set forth in any of the notes evidencing the Obligations. Any amounts owed by the Trustor hereunder 
shall be, until paid, part of the Obligations and secured by this Deed of Trust, and the Beneficiary shall be 
entitled, to the extent permitted by law, to receive and retain such amounts in any action for a deficiency 
against or redemption by the Trustor, or any accounting for the proceeds of a foreclosure sale or of 
insurance proceeds. 

5.2 Indemnification Regarding Leases. The Trustor hereby agrees to defend, and does hereby 
indemnify and hold the Beneficiary, Trustee, and each of their respective directors, officers, employees, 
agents and attorneys (each an "Indemnitee") harmless from all losses, damages, claims, costs or 
expenses (including attorneys' fees and expenses) resulting from the assignment of the Leases and from 
all demands that may be asserted against such Indemnitees arising from any undertakings on the part of 
the Beneficiary to perform any obligations under the Leases. It is understood that the assignment of the 
Leases shall not operate to place responsibility for the control or management of the Property upon the 
Beneficiary or any Indemnitee or make them liable for performance of any of the obligations of the Trustor 
under Leases, respecting any condition of the Property or any other agreement or arrangement, written or 
oral, or applicable law. 

5.3 Indemnification Regarding Hazardous Substances. The Trustor hereby agrees to defend, and 
does hereby indemnify and hold harmless each Indemnitee from and against any and all losses, 
damages, claims, costs or expenses, including, without limitation, litigation costs and attorneys' fees and 
expenses and fees or expenses of any environmental engineering or cleanup firm incurred by such 
Indemnitee and arising out of or in connection with the Property or resulting from the application of any 
current or future law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances on or affecting the Property. The Trustor agrees its obligations hereunder shall be 
continuous and shall survive termination or discharge of this Deed of Trust and/or the repayment of all 
debts to the Beneficiary including repayment of all Obligations. 

5.4 Indemnitee's Expenses. If any Indemnitee is made a party defendant to any litigation or any 
claim is threatened or brought against such Indemnitee concerning this Deed of Trust or the Property or 
any part thereof or therein or concerning the construction, maintenance, operation or the occupancy or 
use thereof by the Trustor or other person or entity, then the Trustor shall indemnify, defend and hold 
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assigns. The receipt by Trustee shall be full and sufficient discharge to any purchaser of the Property or any 
part thereof sold as aforesaid for the purchase money; and no purchaser or his representatives, grantees or 
assigns after paying such purchase money and receiving such receipt, shall be bound to see to the 
application of such purchase money upon or for any trust or purpose of this Deed of Trust, or in any manner 
whatsoever be answerable for any loss, misapplication or non-application of any such purchase money or 
be bound to inquire as to the authorization, necessity, expedience or regularity of any such sale. 

4.8 Reconveyance. Upon written request of the Beneficiary and surrender of this Deed of Trust and 
any Notes to Trustee for cancellation or endorsement, and upon payment of its fees and charges, Trustee 
shall reconvey, without warranty, all or any part of the Property then subject to this Deed of Trust. Any 
reconveyance, whether full or partial, may be made in terms to "the person or persons legally entitled 
thereto," and the recitals in such reconveyance of any matters or facts shall be conclusive proof of the 
truthfulness thereof. 

5. MISCELLANEOUS 

5.1 Costs and Expenses. To the extent permitted by applicable law, the Trustor shall pay to the 
Trustee and the Beneficiary, on demand, all reasonable expenses (including attorneys' fees and 
expenses and reasonable consulting, accounting, appraisal, brokerage and similar professional fees and 
charges) incurred by the Trustee and the Beneficiary in connection with the Trustee's and the 
Beneficiary's interpretation, recordation of this Deed of Trust, exercise, preservation or enforcement of 
any of its rights, remedies and options set forth in this Deed of Trust and in connection with any litigation, 
proceeding or dispute whether arising hereunder or otherwise relating to the Obligations, together with 
interest thereon to the extent permitted by applicable law, until paid in full by the Trustor at the highest 
rate set forth in any of the notes evidencing the Obligations. Any amounts owed by the Trustor hereunder 
shall be, until paid, part of the Obligations and secured by this Deed of Trust, and the Beneficiary shall be 
entitled, to the extent permitted by law, to receive and retain such amounts in any action for a deficiency 
against or redemption by the Trustor, or any accounting for the proceeds of a foreclosure sale or of 
insurance proceeds. 

5.2 Indemnification Regarding Leases. The Trustor hereby agrees to defend, and does hereby 
indemnify and hold the Beneficiary, Trustee, and each of their respective directors, officers, employees, 
agents and attorneys (each an "Indemnitee") harmless from all losses, damages, claims, costs or 
expenses (including attorneys' fees and expenses) resulting from the assignment of the Leases and from 
all demands that may be asserted against such Indemnitees arising from any undertakings on the part of 
the Beneficiary to perform any obligations under the Leases. It is understood that the assignment of the 
Leases shall not operate to place responsibility for the control or management of the Property upon the 
Beneficiary or any Indemnitee or make them liable for performance of any of the obligations of the Trustor 
under Leases, respecting any condition of the Property or any other agreement or arrangement, written or 
oral, or applicable law. 

5.3 Indemnification Regarding Hazardous Substances. The Trustor hereby agrees to defend, and 
does hereby indemnify and hold harmless each Indemnitee from and against any and all losses, 
damages, claims, costs or expenses, including, without limitation, litigation costs and attorneys' fees and 
expenses and fees or expenses of any environmental engineering or cleanup firm incurred by such 
Indemnitee and arising out of or in connection with the Property or resulting from the application of any 
current or future law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances on or affecting the Property. The Trustor agrees its obligations hereunder shall be 
continuous and shall survive termination or discharge of this Deed of Trust and/or the repayment of all 
debts to the Beneficiary including repayment of all Obligations. 

5.4 Indemnitee's Expenses. If any Indemnitee is made a party defendant to any litigation or any 
claim is threatened or brought against such Indemnitee concerning this Deed of Trust or the Property or 
any part thereof or therein or concerning the construction, maintenance, operation or the occupancy or 
use thereof by the Trustor or other person or entity, then the Trustor shall indemnify, defend and hold 
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each Indemnitee harmless from and against all liability by reason of said litigation or claims, including 
attorneys' fees and expenses incurred by such Indemnitee in connection with any such litigation or claim, 
whether or not any such litigation or claim is prosecuted to judgement. The within indemnification shall 
survive payment of the Obligations, and/or any termination, release or discharge executed by the 
Beneficiary in favor of the Trustor. 

5.5 Waivers. The Trustor waives notice of nonpayment, demand, presentment, protest or notice of 
protest of the Obligations and all other notices, consents to any renewals or extensions of time of 
payment thereof, and generally waives any and all suretyship defenses and defenses in the nature 
thereof. No delay or omission of the Beneficiary in exercising or enforcing any of its rights, powers, 
privileges, remedies, immunities or discretion (all of which are hereinafter collectively referred to as lithe 
Beneficiary's rights and remediesll

) hereunder shall constitute a waiver thereof; and no waiver by the 
Beneficiary of any default of the Trustor hereunder or of any demand shall operate as a waiver of any 
other default hereunder or of any other demand. No term or provision hereof shall be waived, altered or 
modified except with the prior written consent of the Beneficiary, which consent makes explicit reference 
to this Deed of Trust. Except as provided in the preceding sentence, no other agreement or transaction, 
of whatsoever nature, entered into between the Beneficiary and the Trustor at any time (whether before, 
during or after the effective date or term of this Deed of Trust) shall be construed as a waiver, 
modification or limitation of any of the Beneficiary's rights and remedies under this Deed of Trust (nor 
shall anything in this Deed of Trust be construed as a waiver, modification or limitation of any of the 
Beneficiary's rights and remedies under any such other agreement or transaction) but all the Beneficiary's 
rights and remedies not only under the provisions of this Deed of Trust but also under any such other 
agreement or transaction shall be cumulative and not alternative or exclusive, and may be exercised by 
the Beneficiary at such time or times and in such order of preference as the Beneficiary in its sole 
discretion may determine. 

5.6 Severability. If any provision of this Deed of Trust or portion of such provision or the application 
thereof to any person or circumstance shall to any extent be held invalid or unenforceable, the remainder 
of this Deed of Trust (or the remainder of such provision) and the application thereof to other persons or 
circumstances shall not be affected thereby. 

5.7 Complete Agreement. This Deed of Trust and the other Loan Documents constitute the entire 
agreement and understanding between and among the parties hereto relating to the subject matter 
hereof, and supersedes all prior proposals, negotiations, agreements and understandings among the 
parties hereto with respect to such subject matter. 

5.B Binding Effect of Agreement. This Deed of Trust shall run with the land and be binding upon and 
inure to the benefit of the respective heirs, executors, administrators, legal representatives, successors 
and assigns of the parties hereto, and shall remain in full force and effect (and the Beneficiary shall be 
entitled to rely thereon) until all Obligations are fully and indefeasibly paid. The BenefiCiary may transfer 
and assign this Deed of Trust and deliver any collateral to the assignee, who shall thereupon have all of 
the rights of the Beneficiary; and the Beneficiary shall then be relieved and discharged of any 
responsibility or liability with respect to this Deed of Trust and such collateral. Except as expressly 
provided herein or in the other Loan Documents, nothing, expressed or implied, is intended to confer 
upon any party, other than the parties hereto, any rights, remedies, obligations or liabilities under or by 
reason of this Deed of Trust or the other Loan Documents. 

5.9 Notices. Any notices under or pursuant to this Deed of Trust shall be deemed duly received and 
effective if delivered in hand to any officer of agent of the Trustor or the Beneficiary, or if mailed by 
registered or certified mail, return receipt requested, addressed to the Trustor or the Beneficiary at the 
address set forth in this Deed of Trust or as any party may from time to time designate by written notice to 
the other party. 

5.10 Governing Law. This Deed of Trust shall be governed by Nevada law without giving effect to the 
conflicts of laws principles thereof. 
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each Indemnitee harmless from and against all liability by reason of said litigation or claims, including 
attorneys' fees and expenses incurred by such Indemnitee in connection with any such litigation or claim, 
whether or not any such litigation or claim is prosecuted to judgement. The within indemnification shall 
survive payment of the Obligations, and/or any termination, release or discharge executed by the 
Beneficiary in favor of the Trustor. 

5.5 Waivers. The Trustor waives notice of nonpayment, demand, presentment, protest or notice of 
protest of the Obligations and all other notices, consents to any renewals or extensions of time of 
payment thereof, and generally waives any and all suretyship defenses and defenses in the nature 
thereof. No delay or omission of the Beneficiary in exercising or enforcing any of its rights, powers, 
privileges, remedies, immunities or discretion (all of which are hereinafter collectively referred to as lithe 
Beneficiary's rights and remediesll

) hereunder shall constitute a waiver thereof; and no waiver by the 
Beneficiary of any default of the Trustor hereunder or of any demand shall operate as a waiver of any 
other default hereunder or of any other demand. No term or provision hereof shall be waived, altered or 
modified except with the prior written consent of the Beneficiary, which consent makes explicit reference 
to this Deed of Trust. Except as provided in the preceding sentence, no other agreement or transaction, 
of whatsoever nature, entered into between the Beneficiary and the Trustor at any time (whether before, 
during or after the effective date or term of this Deed of Trust) shall be construed as a waiver, 
modification or limitation of any of the Beneficiary's rights and remedies under this Deed of Trust (nor 
shall anything in this Deed of Trust be construed as a waiver, modification or limitation of any of the 
Beneficiary's rights and remedies under any such other agreement or transaction) but all the Beneficiary's 
rights and remedies not only under the provisions of this Deed of Trust but also under any such other 
agreement or transaction shall be cumulative and not alternative or exclusive, and may be exercised by 
the Beneficiary at such time or times and in such order of preference as the Beneficiary in its sole 
discretion may determine. 

5.6 Severability. If any provision of this Deed of Trust or portion of such provision or the application 
thereof to any person or circumstance shall to any extent be held invalid or unenforceable, the remainder 
of this Deed of Trust (or the remainder of such provision) and the application thereof to other persons or 
circumstances shall not be affected thereby. 

5.7 Complete Agreement. This Deed of Trust and the other Loan Documents constitute the entire 
agreement and understanding between and among the parties hereto relating to the subject matter 
hereof, and supersedes all prior proposals, negotiations, agreements and understandings among the 
parties hereto with respect to such subject matter. 

5.B Binding Effect of Agreement. This Deed of Trust shall run with the land and be binding upon and 
inure to the benefit of the respective heirs, executors, administrators, legal representatives, successors 
and assigns of the parties hereto, and shall remain in full force and effect (and the Beneficiary shall be 
entitled to rely thereon) until all Obligations are fully and indefeasibly paid. The BenefiCiary may transfer 
and assign this Deed of Trust and deliver any collateral to the assignee, who shall thereupon have all of 
the rights of the Beneficiary; and the Beneficiary shall then be relieved and discharged of any 
responsibility or liability with respect to this Deed of Trust and such collateral. Except as expressly 
provided herein or in the other Loan Documents, nothing, expressed or implied, is intended to confer 
upon any party, other than the parties hereto, any rights, remedies, obligations or liabilities under or by 
reason of this Deed of Trust or the other Loan Documents. 

5.9 Notices. Any notices under or pursuant to this Deed of Trust shall be deemed duly received and 
effective if delivered in hand to any officer of agent of the Trustor or the Beneficiary, or if mailed by 
registered or certified mail, return receipt requested, addressed to the Trustor or the Beneficiary at the 
address set forth in this Deed of Trust or as any party may from time to time designate by written notice to 
the other party. 

5.10 Governing Law. This Deed of Trust shall be governed by Nevada law without giving effect to the 
conflicts of laws principles thereof. 
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5.11 Reproductions. This Deed of Trust and all documents which have been or may be hereinafter 
furnished by the Trustor to the Beneficiary may be reproduced by the Beneficiary by any photographic, 
photostatic, microfilm, xerographic or similar process, and any such reproduction shall be admissible in 
evidence as the original itself in any judicial or administrative proceeding (whether or not the original is in 
existence and whether or not such reproduction was made in the regular course of business). 

5.12 Jurisdiction and Venue. The Trustor irrevocably submits to the nonexclusive jurisdiction of any 
Federal or state court sitting in California and any Federal or state court sitting in Nevada, over any suit, 
action or proceeding arising out of or relating to this Deed of Trust. The Trustor irrevocably waives, to the 
fullest extent it may effectively do so under applicable law, any objection it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding brought in any such court and any claim 
that the same has been brought in an inconvenient forum. The Trustor hereby consents to process being 
served in any such suit, action or proceeding (i) by the mailing of a copy thereof by registered or certified 
mail, postage prepaid, return receipt requested, to the Trustor's address set forth herein or such other 
address as has been provided in writing to the Beneficiary and (ii) in any other manner permitted by law, 
and agrees that such service shall in every respect be deemed effective service upon the Trustor. 

5.13 JURY WAIVER. THE TRUSTOR AND THE BENEFICIARY EACH HEREBY KNOWINGLY, 
VOLUNTARILY AND INTENTIONALLY, AND AFTER AN OPPORTUNITY TO CONSULT WITH LEGAL 
COUNSEL, (A) WAIVE ANY AND ALL RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR 
PROCEEDING IN CONNECTION WITH THIS DEED OF TRUST, THE OBLIGATIONS, ALL MATTERS 
CONTEMPLATED HEREBY AND DOCUMENTS EXECUTED IN CONNECTION HEREWITH AND (B) 
AGREE NOT TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH A JURY 
TRIAL CAN NOT BE, OR HAS NOT BEEN WAIVED. THE TRUSTOR CERTIFIES THAT NEITHER 
THE BENEFICIARY NOR ANY OF ITS REPRESENTATIVES, AGENTS OR COUNSEL HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE BENEFICIARY WOULD NOT IN THE 
EVENT OF ANY SUCH PROCEEDING SEEK TO ENFORCE THIS WAIVER OF RIGHT TO TRIAL BY 
JURY. 

5.14 Arbitration. IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY 
DETERMINED TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD 
FAITH TO RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH 
THE INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION. SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
SANTA BARBARA, CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 
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5.11 Reproductions. This Deed of Trust and all documents which have been or may be hereinafter 
furnished by the Trustor to the Beneficiary may be reproduced by the Beneficiary by any photographic, 
photostatic, microfilm, xerographic or similar process, and any such reproduction shall be admissible in 
evidence as the original itself in any judicial or administrative proceeding (whether or not the original is in 
existence and whether or not such reproduction was made in the regular course of business). 

5.12 Jurisdiction and Venue. The Trustor irrevocably submits to the nonexclusive jurisdiction of any 
Federal or state court sitting in California and any Federal or state court sitting in Nevada, over any suit, 
action or proceeding arising out of or relating to this Deed of Trust. The Trustor irrevocably waives, to the 
fullest extent it may effectively do so under applicable law, any objection it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding brought in any such court and any claim 
that the same has been brought in an inconvenient forum. The Trustor hereby consents to process being 
served in any such suit, action or proceeding (i) by the mailing of a copy thereof by registered or certified 
mail, postage prepaid, return receipt requested, to the Trustor's address set forth herein or such other 
address as has been provided in writing to the Beneficiary and (ii) in any other manner permitted by law, 
and agrees that such service shall in every respect be deemed effective service upon the Trustor. 

5.13 JURY WAIVER. THE TRUSTOR AND THE BENEFICIARY EACH HEREBY KNOWINGLY, 
VOLUNTARILY AND INTENTIONALLY, AND AFTER AN OPPORTUNITY TO CONSULT WITH LEGAL 
COUNSEL, (A) WAIVE ANY AND ALL RIGHTS TO A TRIAL BY JURY IN ANY ACTION OR 
PROCEEDING IN CONNECTION WITH THIS DEED OF TRUST, THE OBLIGATIONS, ALL MATTERS 
CONTEMPLATED HEREBY AND DOCUMENTS EXECUTED IN CONNECTION HEREWITH AND (B) 
AGREE NOT TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH A JURY 
TRIAL CAN NOT BE, OR HAS NOT BEEN WAIVED. THE TRUSTOR CERTIFIES THAT NEITHER 
THE BENEFICIARY NOR ANY OF ITS REPRESENTATIVES, AGENTS OR COUNSEL HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE BENEFICIARY WOULD NOT IN THE 
EVENT OF ANY SUCH PROCEEDING SEEK TO ENFORCE THIS WAIVER OF RIGHT TO TRIAL BY 
JURY. 

5.14 Arbitration. IN THE EVENT THAT THE JURY WAIVER SET FORTH ABOVE IS JUDICIALLY 
DETERMINED TO NOT BE PERMITTED BY LAW, THE PARTIES AGREE TO ATTEMPT IN GOOD 
FAITH TO RESOLVE ANY DISPUTES WHICH MAY ARISE AMONG THEM IN CONNECTION WITH 
THE INTERPRETATION OR ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE 
APPLICATION OR VALIDITY THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO 
RESOLVED, AND UNLESS THE RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY 
POWERS OF A COURT OF COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 
TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
SANTA BARBARA, CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF CIVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORCEABLE. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 
PROCEEDINGS SHALL BE FINAL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
Judgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 
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EXECUTED under seal as of the date first above written. 

Trustor: 

Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000 

By: 
Edward C. Wooley, TrUStee 

By: 
J 
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EXECUTED under seal as of the date first above written. 

Trustor: 

Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000 

By: ~~~ 
Edward C. Wooley, TrUStee 

By: 
J 
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STATE OF CALIFORNIA 

COUNTY OF SqcA:Q ss. 

On 00\'4 ,n , 
personally appeared Edward C. Wooley, persGnally I<AQWf;teme (or proved to me on th basis of 
satisfactory evidence) to the whose namees-) subscribed to the within instrument and 
ack9f>wledged to me executed the same in mS7herftheir authorized capacity{le:S), and that 
by signatur$1 on the instrument the or the entity upon behalf of which the person.(S1 
acted, executed the instrument. 

WITNESS my and offical seal. 

STATE OF CALIFORNIA 

COUNTY OF t'"'\.\-g (j c ss. 

On , 2£4 before fh'o\,'c., 
personally appehred Judith A. Wooley, I'ersollally (or proved to me on he basis of 
satisfactory evidence) to be whose subscribed to the within instrument and 

to me executed the same authorized capacity(ie:t). and that 
by his'l.!:!j'/tReir on the instrument the or the entity upon behalf of which the 
acted, executed the instrument. 

WITNESS my hand and offical seal. 

(Seal) 
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STATE OF CALIFORNIA 

COUNTY OF SqcA:Q (,\S~ 
ss. 

On 00\'4 ,n , 200~before me,~s&.~ 1Jl)&0.~0u'olK., 
personally appeared Edward C. Wooley, persGnally I<AQWf;teme (or proved to me on th basis of 
satisfactory evidence) to ~ the person~ whose namees-) <1SI~e subscribed to the within instrument and 
ack9f>wledged to me tha~/shelthey executed the same in mS7herftheir authorized capacity{le:S), and that 
by ~eir signatur$1 on the instrument the perso~. or the entity upon behalf of which the person.(S1 
acted, executed the instrument. 

WITNESS my h~nd and offical seal. 

STATE OF CALIFORNIA 

COUNTY OF ~ t'"'\.\-g (j c Y-~ 
ss. 

On ~U~L , ~, 2£4 before me~&~s:~ tll,)\<4"-~ fh'o\,'c., 
personally appehred Judith A. Wooley, I'ersollally ~ (or proved to me on he basis of 
satisfactory evidence) to be ~erson~ whose nam~ ~aI=& subscribed to the within instrument and 
ackno~dged to me that~hey executed the same i~their authorized capacity(ie:t). and that 
by his'l.!:!j'/tReir signatur~ on the instrument the person~ or the entity upon behalf of which the perso~ 
acted, executed the instrument. 

WITNESS my hand and offical seal. 

Sig~l~~ (Seal) 
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EXHIBIT nA 

All that certain real property situated in the CouDty of Washoe, State of 
Nevada, described as follows: 

PARCEL I: 

All that portion of the Southeast Quarter (SE :JA) of Section 34, Township 20 
North, Range ;l0 East, M.D.M., Washoe County, Nevada, further described as 
follows: 

BEGINNING at the intersection of the Westerly line of Sorenson Way with the 
Southerly line of Baring Boulevard, as shown on the "PARCEL MAP FOR 
FOOTHILL INVESTMENT CO. AND LEWIS BUILDING CO, INC." recorded 
January 26, 1983 in the' Office of the County Recorder of Washoe County, 
Nevaea, s-Parcel-M2rp-NO:-1-4!8-;-Rle-No -83S532-a aproceerung;--
Thence Southerly along ,the Westerly line of Sorenson Way on the arc of a 
curve to the right, from a tangent bearing South 89°11'14" East, with a 
radius of 30.00 feet, through a central angle of 900 00'00", an arc distance of 
47.12 feet, said arc being subtended by a chord bearing South 44°11'14" 
East 42.43 feet; 
Thence South 0°48'46'; West 15.00 feet; 
Thence along the arc of a curve to the right with a radius of 122.50 feet, 
througfi, a cehtral angle of 42°01 '02", an arc distance of 89.83 feet, said arc 
being subtended by a chord which bears South 21°49'17" West 87.83 feet; 
Thence along the arc of a reverse curve'to the left with a radius of 227.50 
feet, through a central angle of 7°23'23", an atc distance of 29.34 feet, said 
arc being subtended by a chord which bears South 39°08'05" West 29.32 
feet; 
Thence leaving Sorense'n Way North 89°11'14" West 150.00 feet; 
Thence North 0°48'46" East 150.0q feet to the Southerly line of Baring 
BouleVard; 
Thence along Baring Boulevard South 89°11'14" East 169.67 feet to the 
Point of Beginning. . 

NOTE: The above metes and bounds description appeared previously in that 
certain Document recorded March 3, 1997 in Book 4801, Page 0141, as 
Instrument No. 2076862, Washoe County Official Records. 

PARCEL II: 
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EXHIBIT nA 

All that certain real property situated in the CouDty of Washoe, State of 
Nevada, described as follows: 

PARCEL I: 

All that portion of the Southeast Quarter (SE :JA) of Section 34, Township 20 
North, Range 20 East, M.D.M., Washoe County, Nevada, further described as 
follows: 

BEGINNING at the intersection of the Westerly line of Sorenson Way with the 
Southerly line of Baring Boulevard, as shown on the "PARCEL MAP FOR 
FOOTHILL INVESTMENT CO. AND LEWIS BUILDING CO, INC." recorded 
January 26, 1983 in the' Office of the County Recorder of Washoe County, 
Nevada, as Parcel Ma-p NO. 1418, Rle f'fo. 83S532 and proceedfng; 
Thence Southerly along ,the Westerly line of Sorenson Way on the arc of a 
curve to the right, from a tangent bearing South 89°11'14" East, with a 
radius of 30.00 feet, through a central angle of 900 00'00", an arc distance of 
47.12 feet, said arc being subtende~ by a chord bearing South 44°11'14" 
East 42.43 feet; 
Thence South 0°48'46'; West 15.00 feet; _ 
Thence along the arc of a curve to the right with a radius of 122.50 feet, 
througfi, a cehtral angle of 42°01 '02", an arc distance of 89.83 feet, said arc 
being subtended by a chord which bears South 21°49'17" West 87.83 feet; 
Thence along the arc of a reverse curve'to the left with a radius of 227.50 
feet, through a central angle of 7°23'23", an atc distance of 29.34 feet, said 
arc being subtended by a chord which bears South 39°08'05" West 29.32 
feet; 
Thence leaving Sorense-n Way North 89°11'14" West 150.00 feet; 
Thence North 0°48'46" East 150.0q feet to the Southerly line of Baring 
BouleVard; 
Thence along Baring Boulevard South 89°11'14" East 169.67 feet to the 
Point of Beginning. . 

NOTE: The above metes and bounds description appeared previously in that 
certain Document recorded March 3, 1997 in Book 4801, Page 0141, as 
Instrument No. 2076862, Washoe County Official Records. 

PARCEL II: 
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EXHIBIT "A" .. Continued 

An easement for ingress and egress for pedestrians and vehicles as 
described and conveyed in the access Easement Agreement recorded May 
26, 1988 in Book 2742, Page 32, under Document No. 1248846, Official 
Records. 

NOTE: (The above metes and bounds Legall Description was previously 
shown on Grant, Bargain, Sale Deed recorded October 13, 2005 Docjlnst. 
No. 3291758 of Official Records. 

ECW000092

EXHIBIT "A" .. Continued 

An easement for ingress and egress for pedestrians and vehicles as 
described and conveyed in the access Easement Agreement recorded May 
26, 1988 in Book 2742, Page 32, under Document No. 1248846, Official 
Records. 

NOTE: (The above metes and bounds Legall Description was previously 
shown on Grant, Bargain, Sale Deed recorded October 13, 2005 Docjlnst. 
No. 3291758 of Official Records. 
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Fil'st Amendment to Lease Agreenlent 

TIDS FIRST AMENDMENT TO LEASE AGREEMEN'l' (this "Amendment") is 
dated as of March ~2007 by and betweetrBdward C. Wooley and Judith A. Wooley, as 
trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable Tlust Year 2000 
("Lessor") and BERRY-HINCI<LEY INDUSTRIES, a Nevada corporation ("Lessee"), whose 
address is 425 Maestro Drive, Reno, Nevada 89511. 

WHEREAS, Lessor and Lessee have entered into that certain Lease Agreement dated as 
of May _ 2006) (the uLeaseJl) with respect to real property and improveillents as further 
desclibed in Exhibit A; 

WHEREAS, Lessor was originally misidentified in the Lease as Edward C. Wooley and 
Judith A. Wooley; 

WHEREAS, Lessor and Lessee wish to amend certain provisions of the Lease as set forth 
herein; and 

WHEREAS, capitalized terms not defined in this Amendment have the meanings given 
to them in the Lease. 

NOW, THEREFORE, in consideration of the foregoing- recitals and other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and 
Lessee agree as follows: 

1. Lessor's Change of Name, The n81ne of the Lessor is hereby changed to Edward 
C. Wooley and Judith A Wooley, as trustees of the Edward C. Wooley and Judith A. Wooley 
Iutervivos Revocable Trust Year 2000. 

2. VVGI Agreements. The following sentence is added to the end of Section 12.G: 

"For purposes of clarificatioll, this Section is not deemed to prohibit the early tenninatioll 
of the WGr Agreelnent; provided, that within sixty (60) days oftenninatiol1 of the WGI 
Agreement, a new agreement is entered into by Lessee with WGI, Herbst Gaining, Inc., B.T.T. 
Inc. Slot Route or a substitute gaming operator approved by Lessor (such approval not to be 
unreasonably withheld, conditioned or delayed)." 

3. Winner's Corner. Section 12.H is deleted in its entirety. 

4. Default, Conditional Limitations, Remedies and Measure of Damages. 

The following language is deleted in its entirety from the first paragraph of Section 20.B: 

"Remedies. Upon the occurrence of an Event of Default, with or without notice or 
demand, except as otherwise expressly provided herein or such other notice as Inay be required 
by statute and cannot be waived by Lessee, Lessor shall be entitled to exercise, at its option, 
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of the WGr Agreelnent; provided, that within sixty (60) days oftenninatiol1 of the WGI 
Agreement, a new agreement is entered into by Lessee with WGI, Herbst Gaining, Inc., B.T.T. 
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concurrently, successively, or in any combination, all remedies available at law or in equity, 
including without limitation, anyone or more of the following:" 

and replaced with the following: 

"Remedies. UPOll the OCCUIIence of an Event of Default, Lessor shall give any lender 
whose name and notice address infolnlation has been provided to Lessor in writing, notice of 
such Event of Default cOl1tenlporaneously with the delivery of such notice to Lessee. 
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within 
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with 
respect to non-monetary defaults, such time reasonably necessury to cure such Event of Default, 
as long as the lender promptly commences to cure such Event of Default and diligently pursues 
such cure to conlpletioll. If lender does not ele~t such option to cure, then, except as othelWise 
expressly provided herein or such other notice as Inay be required by statute and Carulot be 
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively, 
or ill any combination, all remedies available at law or in equity, including without linlitation) 
allY one or more of the following:" 

5. , 
follows: 

(a) 
entirety. 

Mortgages, Subordination and Attornment. Section 2-1 is hereby amended as 

The last sentence of the first paragraph of Section 21 is hereby deleted ill its 

(b) The fourth paragraph of Section 21 is deleted in its entirety and replaced with the 
following: "In the event any purchaser or assignee of any mortgage at a foreclosure sale acquires 
title to any of the Properties, or in the event that any mortgagee or any assignee otherwise 
succeeds to the rights of Lessor as landlord wlder this Lease, Lessee shall attorn to mortgagee or 
such purchaser or assignee, as the case may be (a "Successor Lessor"), and recognize the 
Successor Lessor as lessor under this Lease, and Successor Lessor shall recognize and not 
disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under this 
Lease, this Lease shall continue in full force and effect as a direct lease between the Successor 
Lessor and Lessee, provided that the Successor Lessor shall only be liable for allY obligations of 
Lessor under this Lease which accrue from and after the date that such Su.ccessor Lessor acquires 
title to such Property or otherwise succeeds to the lights of Lessor as landlord hereullder. The 
foregoing provisions shall be self-operative and effective without the execution of further 
instruments. " 

6. Assignment/Subletting. Section 23 is hereby amended as follows; 

(a) The following sentence is added to the end of the first paragraph of Section 23: 

"For purposes of clarification, this Section is 110t and shall not be deemed to prohibit 
Lessee's right to collaterally assign its interest to any third person or entity, including, without 
liniitation, by placing or granting any lien, encumbrance or other security interest on the Lease or 
its interests thereunder, all of which such actions may be taken by Lessee without Lessor's 
consent." 
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concurrently, successively, or in any combination, all remedies available at law or in equity, 
including without limitation, anyone or more of the following:" 
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whose name and notice address infolnlation has been provided to Lessor in writing, notice of 
such Event of Default cOl1tenlporaneously with the delivery of such notice to Lessee. 
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within 
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with 
respect to non-monetary defaults, such time reasonably necessury to cure such Event of Default, 
as long as the lender promptly commences to cure such Event of Default and diligently pursues 
such cure to conlpletioll. If lender does not ele~t such option to cure, then, except as othelWise 
expressly provided herein or such other notice as Inay be required by statute and Carulot be 
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively, 
or ill any combination, all remedies available at law or in equity, including without linlitation) 
allY one or more of the following:" 

5. , 
follows: 

(a) 
entirety. 

Mortgages, Subordination and Attornment. Section 2-1 is hereby amended as 

The last sentence of the first paragraph of Section 21 is hereby deleted ill its 

(b) The fourth paragraph of Section 21 is deleted in its entirety and replaced with the 
following: "In the event any purchaser or assignee of any mortgage at a foreclosure sale acquires 
title to any of the Properties, or in the event that any mortgagee or any assignee otherwise 
succeeds to the rights of Lessor as landlord wlder this Lease, Lessee shall attorn to mortgagee or 
such purchaser or assignee, as the case may be (a "Successor Lessor"), and recognize the 
Successor Lessor as lessor under this Lease, and Successor Lessor shall recognize and not 
disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under this 
Lease, this Lease shall continue in full force and effect as a direct lease between the Successor 
Lessor and Lessee, provided that the Successor Lessor shall only be liable for allY obligations of 
Lessor under this Lease which accrue from and after the date that such Su.ccessor Lessor acquires 
title to such Property or otherwise succeeds to the lights of Lessor as landlord hereullder. The 
foregoing provisions shall be self-operative and effective without the execution of further 
instruments. " 

6. Assignment/Subletting. Section 23 is hereby amended as follows; 

(a) The following sentence is added to the end of the first paragraph of Section 23: 

"For purposes of clarification, this Section is 110t and shall not be deemed to prohibit 
Lessee's right to collaterally assign its interest to any third person or entity, including, without 
liniitation, by placing or granting any lien, encumbrance or other security interest on the Lease or 
its interests thereunder, all of which such actions may be taken by Lessee without Lessor's 
consent." 
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(b) ·The following paragraph is added to the end of Section 23: 

''Notwithstanding any" provision to the contrary in this Lease, Lessor consents to the 
transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's interests 
herein, or deed in lieu of foreclosur~, to any lender of Lessee or an affiliate of such lender, and to 
the first transfer or assignment of such rights subsequent to foreclosure by such lender to a third 
patty, so long as the third party can demonstrate sufficient financial creditworthiness reasonably 
acceptable to Lessor." 

7. Governing Law. Sections 37 and 38.H are hereby incorporated in full by this 
reference. 

8. No Other Modification. Except as expressly set forth in this Atnendment, 
nothing herein contained shall be deemed to modify, supplement, supersede or otherwise amend 
allY telm or condition in the Lease, and the parties hereto acknowledge and agree that all terms 
and conditions of the Lease are and shall remain in full force and effect. 

9. Condition to Effectiveness. This Amendment shall only be effective upon the 
closing of that certain transaction whereby the shareholders ofP.A. Morabito & Co., Limited 
(UP AMeon

), the corporation that owns all the stock of Lessee, will enter into a Stock Purchase 
Agreement with Jerry Herbst ("Herbst'') pursuant to which Herbst will purchase all afthe 
outstanding stock afP AMCo. 

10. Counterparts. This Amendment may be executed in one or more cotmterpalts, 
each of which shall be deemed all odginal. 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Amendment on 

the date first above written. 

AGREED AND ACI<NOWLEDGED: 

WINNER'S GAMING, INC. 

LESSOR: 

EDWARD WOOLEY ~;7~~EY 
By: .~~ 
Printed Name: ~$z,~ C,.?o a:;JL ~ 
Title: ~.>~ r 

LESSEE: 

BERRY-HINCKLEY INDUSTRlES 

By: ------------------------
Printed Name: ------------------
Title: -----------------------

By:~~d-:~<-·-. 
~ e::> 

Printed Name: &L~ b ..... ~r~ 
Title: /'.",--e z . 

» 

ECW000096

IN WITNESS WHEREOF, Lessor and Lessee have executed this Amendment on 

the date first above written. 

AGREED AND ACI<NOWLEDGED: 

WINNER'S GAMING, INC. 

LESSOR: 

EDWARD WOOLEY ~7_DrY 
By: .~~ 
Printed Name: ~$.z,4,nc.1J c.,.?o ~ L ~ 
Title: rh.> ~ r 

LESSEE: 

BERRY-HINCKLEY INDUSTRlES 

By: ------------------------
Printed Name: ------------------
Title: -----------------------

By:~~d-:~<-·-. 
~ e;o::: 

Printed Name: &.,£~ b ..... 6r~ 
Title: //-e z . 

» 

Exhibit 13-4

A.App.1057

A.App.1057



STATE OF Ca h'ftlrl1tA. ) 
) S5: 

COUNTY OF &u-.-/a Cla.rA. ) 

On f{ 11 rei.. 1.:1., ;)007- , before me, H ~ H, GlqiW a Notary Public In 
and for said State, personally appeared Ek1 "':'Me( CO. JC'J/ey...r : peiSOiially kiiOWli 
te FA9t{or proved to me on the basis of satisfactory evlden~to be the person~ whose name~ Islefe' 
subscribed to the withIn Instrument and acknowledged to me that heJsRal:tRey executed the same in 
hislhefAheir authorized capacily(~. and that by hls~r slgnature~ on the Instru~ent the 
person(*, or the entity upon behalf of which the person($-)"acted. executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 

STATE OF U/,cfrt"n,'ll...) 
~ ) 5S' 

COUNTY OF {5eu./T!., c1o:6...) . 

. a MARY M. EDGAR 
COMM •• 1665108 ~ 

NOTARY f'UIIUC • tAuFOJUM ~ 
• SANTA CLARA COUNTY 

Comm. Ex • MARCH 28,2010 

. ~ ~ 
On Ha..r-ot, I:J I :J O() 9- before me. Aft H, (J ~ a Notary Public in 

and for said State, personaIly appeared v-oI i H. A . W Cd f. • pel SOli ally known 
Ie ~r proved to me on the basis of satisfactory evldenc to be the person{~ whose name{s} Is/afe
subscribed to the within Instrument and acknowledged to me that -helshe/t)rey" executed the same In 
'hfslher/~ authorized capacity(~, and that by -hf&/her/tReir-- slgnature{s) on the instrument the 
perso~, or the entity upon behalf of which the person($) acted, executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 
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STATE OF Ca h'ftlrl1tA. ) 
) S5: 

COUNTY OF &u-.-/a Cla.rA. ) 

On f{ 11 rei.. 1.:1., ;)007- , before me, H ~ H, GlqiW a Notary Public In 
and for said State, personally appeared Ek1 "':'Me( CO. JC'J/ey...r : peiSOiially kiiOWli 
te FA9t{or proved to me on the basis of satisfactory evlden~to be the person~ whose name~ Islefe' 
subscribed to the withIn Instrument and acknowledged to me that heJsRal:tRey executed the same in 
hislhefAheir authorized capacily(~. and that by hls~r slgnature~ on the Instru~ent the 
person(*, or the entity upon behalf of which the person($-)"acted. executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 

STATE OF U/,cfrt"n,'ll...) 
~ ) 5S' 

COUNTY OF {5eu./T!., c1o:6...) . 

. a MARY M. EDGAR 
COMM •• 1665108 ~ 

NOTARY f'UIIUC • tAuFOJUM ~ 
• SANTA CLARA COUNTY 

Comm. Ex • MARCH 28,2010 

. ~ ~ 
On Ha..r-ot, I:J I :J O() 9- before me. Aft H, (J ~ a Notary Public in 

and for said State, personaIly appeared v-oI i H. A . W Cd f. • pel SOli ally known 
Ie ~r proved to me on the basis of satisfactory evldenc to be the person{~ whose name{s} Is/afe
subscribed to the within Instrument and acknowledged to me that -helshe/t)rey" executed the same In 
'hfslher/~ authorized capacity(~, and that by -hf&/her/tReir-- slgnature{s) on the instrument the 
perso~, or the entity upon behalf of which the person($) acted, executed the instrument. 

WITNESS my hand and official seal. 

(SEAL) 
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Amendment on 
the date first above written. 

LESSOR: 

EDWARD WOOLEY ~7~EY 
By: .~~ 
Printed Name: ~4-1i~ c., h~L ~ 
Title: z-h,$~ r 

LESSEE: 

Title: 
----~~~~--------

AGREED AND ACKNOWLEDGED: 

WINNER'S GAMING, INC. 

BY:~,6~· 
Printed Name: ,L'ok·d (;. ~o/ 
Title: pt?~ e f" 
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Amendment on 
the date first above written. 

LESSOR: 

EDWARD WOOLEY ~7~EY 
By: .~~ 
Printed Name: ~4-1i~ c., h~L ~ 
Title: z-h,$~ r 

LESSEE: 

AGREED AND ACKNOWLEDGED: 

WINNER'S GAMING, INC. 

BY:~,6~··-
Printed Name: ,L'ok·d (;. ~o/ 
Title: pt?~ e f" 
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STATE OF NEVADA ) 
) 55: 

COUNTY OF WASHOE ) 

O~~~,~1 ,beforeme,~~6 
Public in an for said State, personally appeared Ii , personally known 
to me (or proved to me on the basis of satisfactory evidence) to b he person whose name is 
subscribed to the within Instrument and acknowledged to me that he executed the same in his 
authorized capacity, and that by his signature on the instrument the person, or the entity upon 
behalf of which the person acted, executed t~e instrument. 

WITNESS my hand and official seal. 

(SEAL) 
OFRCfAI. SCAt. 

SANDMSHINAULT 
NOTARYPUSUC. STATE OF NEVADA 

Da1a AppoIntment Exp: MaJ09 
CIIIIIIIcata No: 97.Q081.2 
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STATE OF NEVADA ) 
) 55: 

COUNTY OF WASHOE ) 

O~~~,~1 ,beforeme,~~6 'na~~-r aNotary 
Public in an for said State, personally appeared Ii , personally known 
to me (or proved to me on the basis of satisfactory evidence) to b he person whose name is 
subscribed to the within Instrument and acknowledged to me that he executed the same in his 
authorized capacity, and that by his signature on the instrument the person, or the entity upon 
behalf of which the person acted, executed t~e instrument. 

WITNESS my hand and official seal. 

(SEAL) 
OFRCfAI. SCAt. 

SANDMSHINAULT 
NOTARYPUSUC. STATE OF NEVADA 

Da1a AppoIntment Exp: MaJ09 
CIIIIIIIcata No: 97.Q081.2 
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 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 
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(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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GUARANTY AGREEMENT 
l!"'" 

This GUARANTY AGREEMENT, dated as ofthis 12 day of March, 2007 (this 
"Agreement"), is made by Jerry Herbst, an individual (the "Guarantor"), for the benefit of 
Edward C. Wooley and Judith A. Wooley, as trustees ofthe Edward C. Wooley and Judith A. 
Wooley Intervivos Revocable Trust Year 2000 (the "Lessor"). 

RECITALS: 

A. The Lessor and Berry-Hinckley Industries, a Nevada corporation ("BHI"), are 
parties to that certain Le'ase Agreement for 1365 Baring Boulevard, Sparks, Nevada (the 
"Lease"). 

B. The Guarantor desires to enter into this Agreement in order to induce the 
Landlord to (i) provide consent under the Lease to a change of control ofP.A. Morabito & Co., 
Limited ("PAMCo"), the corporation that owns all the stock ofBHI and/or (ii) enter into an 
amendment to the Lease. 

AGREEMENT: 

NOW, THEREFORE, in consideration ofthe premises, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Guarantor 
hereby guarantees, promises and undertakes as follows: 

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees 
the timely payment and performance of each ofBHI's obligations arising out of and under the 
Lease (such obligations, the "Guaranteed Obligations"). The Guarantor's guaranty made hereby 
is a guaranty of timely payment and performance of the Guaranteed Obligations and not merely 
of collectibility or enforceability of such obligations. 

2. Remedies and Rights of the Lessor. The Guarantor agrees that if and to the extent 
that BHI either (a) fails to satisfy any of the Guaranteed Obligations and fails to remedy such 
failure within thirty (30) days after receiving written notice from the Lessor of such failure, or 
(b) is subject to a pending petition for relief under Chapter 7 or Chapter 11 of Title 11 of the 
United States Code, the Guarantor will be directly responsible for the full extent of any 
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and 
continuing guaranty of payment and performance, and will remain in full force and effect 
without regard to, and the obligations ofthe Guarantor hereunder shall not be impaired, affected 
or released by, any of the following: (i) any modification, supplement, extension or amendment 
of any of the Guaranteed Obligations or the Lease; (ii) any extension, indulgence or other action 
in respect thereto or therefor; (iii) any failure or delay by the Lessor or BHI in exercising any 
right or power under the Lease; (iv) any invalidity or unenforceability in any respect of, or any 
irregularity or other defect in any of, the Lease or Guaranteed Obligations; (v) any exercise or 
non-exercise of any right, remedy, power or privilege in respect of this Agreement or any of the 
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any consolidation or 
merger of the Lessor with or into, any other entity; (vii) any voluntary or involuntary liquidation, 
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dissolution, sale or other disposition of all or substantially all of the assets, receivership, 
insolvency, bankruptcy, reorganization or similar proceeding affecting BHI or any of its assets; 
or (viii) any allegation or contest of the validity of the Lease or this Agreement. The Guarantor 
hereby waives any defense to its obligations hereunder that might arise as a result of any of the 
foregoing, and hereby waives the effect of any fact, circumstance or event of any nature 
whatsoever that would exonerate, or constitute or give rise to a defense to, the obligation of a 
surety or guarantor. Without limitation, except to the extent specifically provided in Paragraph 2 
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the 
Lessor may have, to proceed first against BHI or exhaust any remedies that it may have against 
BHI in respect of non-payment or non-perfonnance of the Guaranteed Obligations, before 
demand for payment or performance by the Guarantor under this Agreement. 

The Guarantor acknowledges that the rights and remedies herein provided are not 
exclusive of any other rights or remedies that the Lessor may otherwise have at law or in equity, 
and shall not prejudice the Lessor's right to assert any other claim under the Lease. 

3. Duration of Agreement. The tenn of this Agreement will begin on, and this 
Agreement shall be of no force and effect until, the closing of that certain Stock Purchase 
Agreement by and among Guarantor, or a company controlled by him, and the stockholders of 
PAMeo. This Agreement will continue in full force and effect and the obligations of the 
Guarantor hereunder will not be discharged until the earlier of (i) the date on which the 
Guaranteed Obligations are fully performed, satisfied and discharged or until BHl's liability to 
the Lessor under the Lease shall have been completely performed, satisfied and discharged, 
whichever occurs first, or (ii) upon a change in the control ofBHI provided that the Lessor has 
consented to such change of control, which consent shall not be unreasonably withheld. For the 
purpose of the foregoing sentence, "change in the control ofBHI" shall mean the transfer, on a 
cumulative basis, of 50% or more of the voting control ofBHI to a party not owned, directly or 
indirectly, by the Guarantor, Edward Herbst, Timothy Herbst or Troy Herbst. Any transfer of 
Guarantor's interest in BHI other than upon a change in the control of BHI with Lessor's consent 
pursuant to section (ii) above will not cause this Agreement or Guarantor's obligations hereunder 
to tenninate. The Guaranteed Obligations will not be considered fully performed, satisfied and 
discharged (a) unless and until all obligations ofBHI to the Lessor pursuant to the Lease have 
been fully and completely perfonned, satisfied and discharged, or (b) to the extent any claim by 
the Lessor against BHI remains outstanding. 

4. No Assignment. The rights and obligations of the Guarantor hereunder may not 
be assigned without the prior written consent of the Lessor or the then beneficiary ofthis 
Agreement. Any purported assignment in violation of this section shall be null and void. All 
covenants and agreements in this Agreement made by the Guarantor shall bind and inure to the 
benefit of its successors and permitted assigns. 

5. Integration; Modification; Waiver. This Agreement constitutes the entire 
agreement between the parties hereto with respect to the subject matter hereof and supersedes all 
prior understandings of the parties. No supplement, modification or amendment of this 
Agreement will be binding unless executed in writing by the Guarantor and acknowledged and 
accepted by the Lessor or the then beneficiary of this Agreement. No waiver of any of the 
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provisions ofthis Agreement will be deemed to be or shall constitute a continuing waiver. No 
waiver will be binding unless executed in writing by the party making the waiver. 

6. No Third Party Beneficiaries. Nothing in this Agreement shall confer any rights 
or remedies upon any person other than the Lessor and its successors and assigns. 

7. Governing Law. This Agreement will be governed in all respects by the laws of . 
the State of Nevada without regard to conflicts of law principles. 

[signature page follows] 
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IN WITNESS WHEREOF, the undersigned have caused tills Guaranty Agreement to be 
duly executed as of the date first above written. 

Bach of the \Uldersigned horeby acknowledges and accepts this Guaranty Agreement as of the 
date hereof. 

.~~ BDW C. WOOLEY 

Herosll...ta$~ Guaranty. 1355 Baring.DOC 
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A P No. 030-041-08 

Prepared by and when 
recorded mail to: 

James L. Morgan, Esq. 
Henderson & Morgan, LLC 
4600 Kietzke Lane, Suite K228 
Reno, NV 89502 

DOC ~ 3551275 
07/05/2007 08:49:30 AM 
Requesled By 
CHICAGO TITLE AGENCY OF NEVADA 
Washoe Counly Recorder 
Kalhryn L. Burke - Recorder 
Fee: $24.00 RPTT: $0.00 
Page 1 of 11 

FOR THE PURPOSE OF COMPLYING WITH 
UNDERSIGNED HEREBY AFFIRMS THAT THIS DOCUM 
THE SOCIAL SECURITY NUMBER OF ANY PERSON. 

239B.030(4), THE 
OES NOT CONTAIN 

ASSIGNMENT OF ENTITLEME CONTRAC S 
RENTS AND RE NUES 

(1365 BARING) 

THIS ASSIGNMENT OF E TLE S, CONTRAC ,RE TS AND 
REVENUES (1365 BARING) ("Assign ent'" de an entered into as f J neti, 
2007 by and between BERRY-HI C EY IND TRI ,a Nevada orp ration, 
hereinafter referred to as "Assignor" art of the first pa an FIRST NATI NA BANK 
OF NEVADA, hereinafter referr t, t gether with its suc essors an igns, as 
"Lender", party of the second part. 

R E C 
~-~- --

WHERE 

A. the real which is situated in the 
County of Washoe, Sta e of Nevada an whi h is particu r described by Exhibit "A" 
attached hereto is h rei fter collectively eferred to as the "Land". 

B. AI refer ces her In the "Real Property" shall be to: (i) the 
-k;~11 ~" real prope which IS use In connection with, the Land and in which 

ssignor now owns, or here res, an interest (the "Adjacent Property"); and 
(iii) all tenements, he d aments and appurtenances to the Land or the Adjacent 
Property. 

C. Ref ren e is made to that certain Credit Agreement (as it may be 
ereafter renewed, ext nd , amended, restated or otherwise modified, the "Credit 

A eement") dated J e 8, 2007, by and among Assignor, JH, INC., a Nevada 
corp tion and JE Y . HERBST, as Trustee of the HERBST GAMING TRUST 
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CREATED BY AGREEMENT DATED MARCH 19, 2003, all as borrowers (collectively, 
the "Initial Borrowers") and Lender, as lender. 

D. All capitalized words and terms which are used herein (and which 
are not otherwise defined herein) shall have the respective meanings and be construed 
herein as provided in Section 1.01 of the Credit Agreement and any reference to a 
provision of the Credit Agreement shall be deemed to incorporate that provision as a part 
hereof in the same manner and with the same effect as if the same were fully set forth 
herein. 

E. As a condition of the WGI Closing Date, whi is referred to in the 
Credit Agreement, Winners Gaming, Inc., a Nevada corpora 'on "WGI") is required, 
among other things, to assume, on a joint and several basis wi th Initial Borrowers, 
all obligations of Initial Borrowers under the Credit Agree ent and the Loan 
Documents. All references herein to the "Borro ers' be to: .) In' ial Borrowers; 
(ii) as of the WGI Closing Date, WGI; and II' other or entity which 
hereafter becomes a Borrower under the Credit Agreeme . 

ndition of t B nk Facilities that all of Assignor's present 
"'~UL<>UU to: 

(i) al lease urchase contracts which are now existing or are 
hereaft en red into, for furniture, fixtures, equipment, signs and other 
items of ers nal property which are used in connection with, or which 
relate to: aa) he Real Property; (bb) the convenience store and retail 
gasoline fil ing tation business, any automotive service business and all 
related ac viti to be conducted by, or on behalf of, Assignor on the Real 
Property coli ctively, the "Convenience Store Facilities"); or (cc) any other 

\fnb\herhst\ent 1365 aring.doc 
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business activity now, or hereafter, conducted by, or on behalf of, Assignor 
on, or in connection with, the Real Property (collectively, the "Additional 
Business(es)"); all together with any and all modifications, extensions, or 
renewals thereof (collectively, the "Equipment Agreements"); 

(ii) all leases, subleases, licenses, concessions, franchises and 
other use or occupancy agreements which now exist or are hereafter 
entered into and which relate to any portion of the Real Property, and all 
guarantees, extensions, renewals, amendment d modifications thereof 
(collectively, the "Space leases"); 

era ion of the Bank Facilities upon the terms 

NOW, THE , In con 'deration of the Bank Facilities, Assignor does 
ereby presently, absolutely a itionally assign to the Lender all of its right, title 

and interest in and t Equipment Agreements, the Spaceleases, the Rents and 
Revenues and the Ent lem ts as follows: 

1. Ass gno does hereby grant, assign and convey unto Lender all 
e right, title, interest a d p ivilege which Assignor has or may hereafter acquire, in or 

to. (i) all Equipment A ree ents, Spaceleases and/or Entitlements; and (ii) the Rents 

\fnb\herbst\ent 1365 aring,doc 
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and Revenues. Without limiting the generality of the foregoing, and subject to the 
provisions of Sections 4 and 5 below, Lender shall have the present and continuing 
right with full power and authority, in its own name, or in the name of Assignor, or 
otherwise: (aa) to do any and all things which Assignor may be or may become 
entitled to do under the Equipment Agreements, Spaceleases, and/or Entitlements and 
the right to make all waivers and agreements, give all notices, consents and releases 
and other instruments and to do any and all other things whatsoever which Assignor 
may be or may become entitled to do under said Equipment Agreements, 
Spaceleases and/or Entitlements; and (bb) to make claim fo, nforce, collect, receive 
and make receipt (in its own name, in the name of Assigno or therwise) for any and 
all of the Rents and Revenues and to do any and all things hic Assignor is or may 
become entitled to do for the collection of the Rents and Rev ue. Notwithstanding 
anything herein to the contrary, in no event shall the Equi e Leases or the 
Spaceleases, which are assigned hereunder, in e any leas , 
property rights or agreement to which Assign r is a 
interests thereunder if and for so long as such ass "'I """,,TIP 

(i) the abandonment, invalidation or unenforceability of an . ht, title or 'nterest of 
Assignor therein; or (ii) in a breach or term' uant to the ter ,0 a default 
under, any such lease, license, contra ,pr righ or agreement (0 her than to 
the extent that any such term would e r ndered I ffec' e pursuant to ect ons 9-
406, 9-407, 9-408 or 9-409 of the 0 mercial Co p vided howe r t at the 
assignment shall include any porti s ch lease, licen ,c ntract, pro rty ghts or 
agreement that does not result in of t sp cified in (i) or (ii) above. 

2. The acceptance en and the payment or 
performance under the E Agree ents, the S celeases, the Rents and 
Revenues and/or Entitl ents hereby ssigne sha ot constitute a waiver of any 
rights of Lender under he ent any other Loan Document 
for the benefit of Len er. 

3. 
Equ i PJ IJjl::aJJcI' 

ssi nor shall keep a d erform the fo owing with respect to the 
ts, t e Spaceleases an the Entitlements: 

(a) Exce ma be permitted in the Credit Agreement, 
A ignor will not further a . n any i rest in the Equipment Agreements, in the 

pace leases, or in t Entitlements, or create or permit any lien, charge, or 
encumbrance upon it inte ests in the Equipment Agreements, in the Space leases or 
in the Entitlements; 

(b) A signor will not, without the prior written consent of 
L nder: 

\fnb\herbst\ent 1365 ring.doc 
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(i) cause, or consent to, any cancellation, termination or 
surrender of any Equipment Agreement, Space lease or Entitlement if such cancellation, 
termination or surrender would be reasonably likely to materially and adversely affect 
either the Convenience Store Facilities or any Additional Business (except for any 
cancellation or termination of an Equipment Agreement, Spacelease or Entitlement which 
is caused by a default thereunder on the part of a party other than Assignor or one of its 
Affiliates ); 

(ii) permit any event to occur whic ould entitle any party to 
an Equipment Agreement, Space lease or Entitlement to ter inate or cancel said 
Equipment Agreement, Spacelease or Entitlement if such c nce ation or termination 
would be reasonably likely to materially and adversely affect ith the Convenience 
Store Facilities or any Additional Business (except any cancellati no termination of an 
Equipment Agreement, Spacelease or Entitlem which is c use by a default 
thereunder on the part of a party other than Assi or or on its Affl 'ate ; 

(iii) amend or modify any of the ' ment Agr ements or 
the Spaceleases or any of the Entitlements' uc endment or mo' tion would be 
reasonably likely to materially and affect 'ther the Conve 'en Store 
Facilities or any Additional Business; 

(iv) wai e n default under r b each of a E ipment 
Agreements, any Spaceleases or y Enti ements except or ny waiver that would not 
be reasonably likely to result in any teria adverse affe t 0 either the Convenience 
Store Facilities or any Additional Busines ; or 

(v 
Assignor's interest in 

(c) A' nor will ro ptly notify Lender of the occurrence of any 
un r any of the quipmen Ag ements, Spaceleases and/or Entitlements, 

ich, if left uncured, would 0 y likely to materially and adversely affect either 
the Convenience Store a ilities or any Additional Business, 

4, No ith tanding anything to the contrary contained in this 
Assignment, it is unders ood and agreed that so long as there shall exist no Event of 

efault under the Credi Ag~ ement there is reserved to Assignor a revocable license 
to retain, use and njo the Equipment Agreements, the Spaceleases, the 

\fnb\herbst\ent 
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Entitlements and the properties and entitlements which are the subject thereof. Upon 
the occurrence of an Event of Default, and so long as such Event of Default is 
continuing, such license granted to Assignor may be immediately revoked by Lender 
(except that, upon occurrence of an Event of Default under subsections 7.01(g), (h) or 
(i) of the Credit Agreement, such license granted to Assignor shall be automatically 
revoked) without further demand or notice and Lender is hereby empowered to enter 
and take possession of the Real Property and to use, manage and operate the same 
and to do all acts required or permitted by the Equipment Agreements, the 
Spaceleases and/or the Entitlements, and perform such ot acts in connection with 
the use, management and operation of the property and titl ments, which are the 
subject of the Equipment Agreements, the Spaceleases nd he Entitlements as 
Lender, in its sole discretion, may deem proper (including, with ut· itation, such acts 
as are otherwise authorized under this Assignment). Lender re that, until such 
license granted to Assignor has been revoked, as forth above, Le er shall refrain 
from exercising its rights and remedies whi are g ed WI r spect to the 
Equipment Agreements, the Space leases, and/or roperties c cern under 
Section 1 of this Assignment or under this Section 4. S the Even of Default 
which resulted in any such revocation b re . r to foreclosur, ed 'n-lieu of 
foreclosure, or a similar conveyance nde e Dee of Trust, then ch license 
granted to Assignor shall be immedia ely einstate itho t further de man 0 notice 
and Lender shall, as soon as reason bly possible, red 'ver 0 Assignor p se ion of 
the Equipment Agreements, of th a leases and of he ntitlement a ,at the 
expense of Assignor, shall exec e suc notices to thi d arties as Assignor may 
reasonably request) and the parties H eto all each be r st red to, and be reinstated 
in, their respective rights and positions reu r as' th Event of Default had not 
occurred (without impairm 0 itatio on Lender' right to proceed hereunder 
upon subsequent Even of D ult). 

5. ong as there shall exist 
no gre ment ther is eserved to Assignor a 
revocable license t co ect the Rents a d evenues as t ey become due, but not 

occurrence a Event of Default, and so long as such 
such lic s granted to Assignor may be immediately 

urre e of an Event of Default under 
bsections 7.01 (g), (h) or . of t redit Agreement, such license granted to 

Assignor shall be auto a 'cally revoked) without further demand or notice and Lender 
is hereby empowere but shall not be obligated, to do any, or all of the following: 
(i) enter and take poss sio of the Real Property; (ii) manage and operate all, or any 
portion of, the Real Pro ert , the Convenience Store Facilities and/or the Additional 

usinesses (or any of t em ; (iii) demand payment of the Rents and Revenues from 
th appropriate party; IV) Ive notice that further payments of Rents and Revenues 
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are to be made as directed by Lender; and (v) settle compromise, bring suit in respect 
of Rents and Revenues or otherwise deal with the person owing such Rents and 
Revenues, either in the name of Assignor or in its own name; all on its own behalf or 
through a receiver. If any such Rents and Revenues are collected by Assignor in 
violation of this Assignment, such Rents and Revenues shall be held in trust for the 
benefit of Lender. No action taken by Lender, or by a receiver, in exercising any of the 
rights and remedies hereunder shall cause any of them to be characterized as a 
"Mortgagee in Possession". This Assignment is intended to be and is an absolute 
present assignment from Assignor to Lender and not merel e passing of a security 
interest. Lender agrees that, until such license granted to ssig or has been revoked, 
as set forth above, Lender shall refrain from exercising its r hts nd remedies which 
are granted with respect to the Rents and Revenues and! th collection thereof 
under Section 1 of this Assignment or under this Section 5. Sh Id the Event of 
Default which resulted in any such revocatio be cured ior to foreclosure, 
deed-in-lieu of foreclosure, or a similar conveya e unde Deed f st, then such 
license granted to Assignor shall be immediately r· ted wit rth demand or 
notice and Lender shall, as soon as reasonably possible, ute, at the xpense of 
Assignor, such notices to third parties as i may reasona ue and the 
parties hereto shall each be restored t ,and e rein ted in, their resp cti e rights 
and positions hereunder as if the v t of ault ad not occurr d ( ithout 
impairment of or limitation on Lende 's Ight to proce he eunder upon ubs quent 
Events of Default). 

6. Lender shall n 

7. Ass no agrees to indemnify, protect, defend and hold harmless 
he Indemnified Parties ro and against any and all losses, damages, expenses or 

Ii ilities of any kind or at e from any suits, claims or demands including reasonable 
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counsel fees incurred in investigating or defending such claim, suffered by any of them 
and caused by, relating to, arising out of, resulting from, or in any way connected with: 
(i) this Assignment; (ii) any of the Equipment Agreements, Spaceleases, Entitlements, or 
Rents and Revenues; or (iii) the management, control, care, operation or repair of the 
Real Property, the Convenience Store Facilities and/or any Additional Business; all in 
accordance with Section 5.13 of the Credit Agreement, which is incorporated by 
reference herein, as if fully set forth herein (provided that this Section 7 shall not act to 
relieve any Indemnified Party from liability which results from such Indemnified Party's 
own gross negligence or willful misconduct). 

8. Assignor agrees that this Assignment nd he designation and 
directions herein set forth are irrevocable. Until Bank Facility T mi tion has occurred, 
Assignor will not make any other assignment, designation or dire tion inconsistent 
herewith (except as otherwise permitted in the redit Agreem nt), and any such 
assignment, designation or direction which is . consl there ·th hall be void. 
Assignor will, from time to time, execute all such ins ents of fu ss ance and all 
such supplemental instruments as may be reasonably reque by Lenaer. 

9. No action or inacti 
assumption, on the part of Lender of 
Agreements, Spaceleases and/or th 
Revenues. No action or inaction 0 

10. that it has the full right and 
title to assign the ace ases, the Entitlements, the 
Rents and Revenue ; t t no other ssig ments its I rests in the Equipment 
Agreements, Spacel as s and/or the E itle ents, or 0 "ts in rests in the Rents and 
Revenues have bee m de; that no noli e 0 termination s been served on it with 
respect to any Equi me t Agreements, th Space leases or the Entitlements, the 
te Ination which ou be reaso bl likely to result in a Material Adverse 

han that there e pre 0 d aults existing under any of the Equipment 
A eements, the Spaceleas or the E . ements, which defaults would be reasonably 

ely to result in a Mater" Adverse hange if left uncured. 

11. Th fu performance of the terms contained in the Credit 
Agreement and the othe Lo n Documents and the due release and termination of the 

ecurity Documentation sha I render this Assignment void. Upon such performance, 
r ease and terminatio , L nder, at the request and the expense of Assignor, will 
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promptly deliver either an instrument canceling this Assignment or assigning the rights 
of the Lender hereunder, as Assignor shall direct. 

12. Assignor and Lender intend that this Assignment shall be a 
present, absolute and unconditional assignment, subject to the license granted above, 
and not merely the passing of a security interest. During the term of this Assignment, 
neither the Equipment Agreements, the Spaceleases, the Entitlements nor the Rents 
and Revenues shall constitute property of Assignor (or any estate of Assignor) within 
the meaning of 11 U.S.C. § 541 (as it may be amended ecodified from time to 
time). 

13. This Assignment applies to, binds and inu s t the benefit of, the 
parties hereto and their respective heirs, administrators, exec ors, successors and 
assigns. This Assignment may not be modified or minated oral 

14. All of the rights and remedies nder her cumulative 
and not exclusive of any other right or remedy which may vided or h reunder or 
under any other Loan Document. Nothin . ed in this Assl nt a d no act 
done or omitted by Lender pursuant to i terms shall deemed a waive, bLender 
of any rights or remedies under the a ocum ts, a this Assignme t i made 
and accepted without prejudice to an ri hts or reme . s p sessed by Le de~ under 
the terms of the Loan Document. Jh right of the L nd r to collect he ecured 
principal, interest, and other In btedn ss, and to en orc any securi may be 
exercised by Lender prior to, simul with, or sub eq ent to any action taken 
under this Assignment. 

16. This A . nment s II be governed by the internal laws of the 
tate of Nevada, withou gard 0 principles of conflict of law. 

17. Th As ignment may be executed in any number of separate 
counterparts with the s me ffect as if the signatures hereto and hereby were upon 
he same instrument. All suc counterparts shall together constitute one and the same 

cument. 
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IN WITNESS WHEREOF, the parties have executed the foregoing 
instrument as of the day and year first above written. 

ASSIGNOR: 

BERRY-HINCKLEY INDUSTRIES, 
a Nevada corporation 

oft·,;"", -
rry E. Herbst, 

President 

STATE OF NEVADA ) 
) ss 

COUNTY OF CLARK ) 

This instrument was 
JERRY E. HERBST as President of uo;,,,,-,,. 

Notary Pu ic 

STATE OF NEVADA 

COUNTY OF \.JU",,,, 

~-~ 

) ss 
) 

LENDER: 

FIRST NATIONAL BANK OF 
NEVADA 

ILiP POT 
no~*lel:JllE~d before me on June ~, 2007 by E. 

~Alni,.,i"Vi('A Presiitlerlfof FIRST NATIONAL BANK OF NEVADA. 
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LEGAL DESCRIPTION 

All that certain real property situate in the County of Washoe, State of Nevada, 
described as follows: 

Parcel One (1): 

All that portion of the Southeast Quarter (SE '/.) of Sectio 4, Township 20 North, 
Range 20 East, M.D.M., Washoe County, Nevada, further sc( ed as follows: 

Beginning at the intersection of the Westerly line of Sorenson 
line of Baring Boulevard, as shown on the "Parcel Map for Foot 
Lewis Building Co., Inc." recorded January 26, 83 in the fice of the County 
Recorder of Washoe County, Nevada, as Parc Map o. 18, FI 
proceeding thence Southerly along the Westerly lin orenson 0 the arc of a 
curve to the right, from a tangent bearing South 89°11'14" , ith a radi s of 30.00 
feet, through a central angle of 90°00'00" nce of 47.12 fee, aid rc being 
subtended by a chord bearing Sou 42.45 feet; th nc South 
0°48'46" West, 15.00 feet; thence alo g e arc of a urve 0 the right with a ra ius of 
122.50 feet, through a central angl f 2°01'02", an a di tance of 89. 3 fe t, said 
arc being subtended by a chord ich be rs South 21 °4917" West, 87.83 ; thence 
along the arc of a reverse curve the ft with a radi s 0 227.50 feet, through a 
central angle of 7°23'23", an arc distan of .34 feet, id rc being subtended by a 
chord which bears South 39° " West, 9.3 ,th ce leaving Sorenson Way 
North 89°11'14" West, 0.00 feet; rth 0 46" East, 150.00 feet to the 
Southerly line of Bear' g u ev . the e alon Barin Boulevard South 89°11'14" 
East, 169.67 feet to e oint of Begin ·ng. 

Parcel One-A (1A): 

ease men for ing ss a egress f r p destrian and vehicles as described and 
con . the Access asem ree ent recorded May 26, 1988 in Book 2742, 
P ge 321, under Documen . 12884 ,Official Records. 

Document No. 3291 58 ovided pursuant to the requirements of Section 1.NRS 
111.312. 

APN 030-041-08) 
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... ..,..-""' ..... __ .. __ . 
ASSIGNMENT AND ASSUMrTlON OF LEASE 

This 
of this 2Z
INC .. a Nevada 
Nevada 

9gRRY-lllNCKLEY INDUSTRIES. 
FOOD STORF.5, INC ... 

A. Assignor is presently the "tenant" under that certain Lease Agn:emcnt dated May 
o f 2006, by and btEween A$$ignor and Edward Wooley and Judi!h Wooley as TIUSlee$ of thc 
Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust Year 2000 (c:olle<:tively, 
the ~!.;andlord "), as amended by thaI ecnain First Amendment to Lease Agreement dated March 
12.2007 (eollectivcly, the .~.), which Leasc affects the real property Iocaled in the Coun ty 
of Washoe, Slate of Nevada more pllrticularly described in Exhihit A aUachcd hemo and 
incorporated herein by !his reference (the ~PropertY"); and 

8 . Pursuant to !hat CMain Asset Tnmsfet' Agm:ment, dated as o f August 31. 2009 
(the ·A!IfS'Cffi(:f!t~). by and bctwccn Assignor and Assignee. Assignoc has agreed 10 assign, and 
Assignee has Isr-l 10 accept. all of Assignor's rights, title, estate, interest, duties and 
obligations under the Lease. 

NOW, THEREFORE, in ordet' to can}' out the tams of the Agreement, and in 
consideration o f the mutual covenants and agreements herein contained, and for other good and 
va luahle consideration, the rece ipt and sufficiency of which are hereby Il:knowledgod. Assignor 
and Assignee hereby agree as follows: 

I . Assignment. Assignor hen:by grant:;, Ir2n$fers, conveys and assigns to Assignee 
.11 of Assigno(s righi, tille, estate and inlerest in, 10 and under the Lease., togetheT wi!h any righi, 
ti tle, and interest of Assigoor in and to any sublca.ses, if any, relating to any ponion of tbe 
",""",y. 

2. Assumption. AssigIICC hereby accepts such assignment or Assigno(s right, title, 
estate and ;nterest ;n, to and tmdct!he Lease, and, in lIddition, (i) usurncs and agrees kI be bound 
by all of the tomTtS of the ~ and (i i) agrec!l to keep, perfonn, fulfill, and obs«ve all of the 
tenns, covenants, obliptions. a~ts, and conditions rcquirc:d to be kept, performed, 

tMUD6..I.DOC 
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fulfilled, aIld observed by the Assignor or ICOOlnt under Ihe Lease or any suhlcasc thereof from 
and after the execution and delivery orthis AssigruncnL 

). Indemnification of Assi!mQr. Assigne<: hereby agrees to indemnify, defend, and 
hold Assignor harmless from allli against any and all liability, losses, costs, damages and 
expenses (including, without limitation, reasonable attorney:.:' fees and costs including reasonable 
attorneys' fees aIld costs on appeal) directly or indirectly arising out of or based upon Assignec's 
failure to keep, perform, fulfill and observe any ortbe terms, covenallts, obligations, agreements, 
and conditions required to be kept, performed, fulfilled, iUld observed by the tenant under the 
Lease from and after the exc:o.;ution and delivery orthis Assignment. 

4. Indemnification of Assignee. Assignor hereby agrees to indemnify, defend, and 
hold Assignee harmless from and against any and all liability, loss, cost, damage and expense 
(including, without limitation, reasonable atlomey:.:' fees and costs, including reasooable 
allorneys' fees and costs on appeal) directly or indirectly arising out of or based upon Assignor's 
failure to keep, perform. fulfill, and observe any of the tenns covenants, obligations, agreements, 
and conditions required to be kepI, pcrfOlll1ed, fulfilled. and observed by the tenant under the 
Lease prior to the execution and delivery of this Assignment by Assignor and Assignec. 

5. Rcntals. All rents payable under or punmant to tbe Lease shall be prorated as 
between Assignor and Assignee pursWlllt to, and in aecornance with, the terms of the Agreement. 

6. Further Assurances.. Assignor hereby covenants that il will, at any lime and from 
time 10 time following a written request therefor, execute and deliver to Assignee and its 
successors and assigns, any additional or confirmatory instruments and take such further acts as 
Assipec may reasonably request to evidence fully the assignment contained herein. 

1. Binding Effect. This Assignment shall inure 10 the benefit of and shall be binding 
upon the parties hereto and their respective successors and assigns. 

8. Survival orcrnain Provisions. The provisions of Sections 2. ), 4, 5 and 6 hereof 
shall survive the execution and delivery of this Assignmenl by Assignor and Assignee and Ihe 
assignment of the Lease pursuant hereto. 

9. Governing Law. This Assignment shall be construed in accordance: with and 
governed by the laws of the State ofNeVllda. 

10. Counterparts. This Assignment may be executed in any number of counlerpartS, 
each of which shall be dee~ an original, but all of which when taken together shall constitute 
one and the same instrument. 

[Sigootures Appearon Following Page] 

__ n.llOt.' 
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ASSIGNOR: 

STATE OF NEVADA ) 
)~ 

County of CJo.. d:. ) 

BERRY-HINCKLEY INDUSTRIES. 
a Nevada corporalion 

~:;.,ft.;;;~fb" 
Title: ft.:.<;.. ;j\..!....J= 

Onthis~dayof l)rr.,..!tr.2009, beforeme. ~;.Jt.r r: C4n"'7<lQ . 
a NoIary Public in and for said Stall:. personally appeared ,W.lr:1 Htcust , 
known or identified 10 me 10 be the Pcc-'!> ;!.t......:t=Jtlej or Beny-Hinck1ey 
Industries, the corporation lhal elleQIled the within instrument or the person who executed the 
insuumc:nl on behalf of said oorporation. and acknowledged 10 me lhat such corporation 
elltc:lItcd the same. 

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official seaJ the 
day and year in !his certificaae tint above wriuen. 

N#aS0.:r' 
Residin&al l a..J:: V€.fjf<.S. tv.) 
My commission expires 
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ASSIGNEE: 

STATE OF IDAHO ) 
)~ 

County of Ada ) 

On lhi~dayofDecember, 2009, before ;:;,j/"PTIII' IAJ.7jJl£l!- , a 
Notary Public in and for said State, personally appeaJW John D, Jackson, known or identified 10 
me 10 be the: CEO of Jacksons Food Stores, Inc., the COIJlOnIion U\aI executed the: wilhin 
instrument or the: penon who executed the instrv/nl:nt on behalf of said c:orporation, and 
acknowledged to me that such corpor-llion exeeuted!he same. 

IN WITNESS WHEREOF, i have hereunto set my hmoJ and affixed my official sailhc 
day and year in this certificate first above wrinen. ---, 

My 
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CONSENT AND AGREEMENT 

Of 

EDWARDC. WOOLEY AND JUDITH A. WOOLEY, 
AS TRUSTEES OF THE EDWARD C. WOOLEY AND JUDITH A. WOOLEY INTERVIVOS 

REVOCABLETRUSTYEAR2~ 

1bc undersigned, being the current Landlord under the above referenced Lease which is 
being assigned /Tom BERRY -HINCKLEY INDUSTRIES, a Nevada corporation. to ...,d for the 
benefit of JACKSONS FOOD STORES, INC., a Nevada corporation, hereby acknowledge the 
above and agree and consent to the assignment of the Lease on the tenns of the foregoing 
Assigrmenl. 

Oate: ____ _ 

Oate: _____ _ 

STATEOF ____ _ 

COuntyof ____ _ 

) 
)~ 

) 

Edward C. Wooley, Trustee of the Edward 
C. Wooley and Judith A. Wooley intervlV<lS 
Revocable Trust Y ear 2~ 

Judith A. Wooley. Trustee of the Edward C. 
Wooley and Judith A. Wooley Inlcn<ivos 
Revocable TrustY car 2~ 

On this __ day of . 20_ , before me, :=:O-;;:;::::7CrWC"'::;--'::==-= 
a Notary Public in and for :>aid State, personally appeared Edward C. Wooley, known or 
identified to me to be the trustee of the Edward C. Wooley and Judith A. Wooley Intervivos 
Revocable Trust Year 2000, and acknowledged to me thai. he executed the instrument in his 
capacity as trustee. 

IN WITNESS WHEREOF, i have hereunto sci my hand and affixed my official scalthe 
day and year in this certifICate first above written. 

1161.10,U·ilOC 

Notary Public [or the State of 
Residin~ al 
My commission expires 

__ '1'I'Z:lDO.l 
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STATEOF ___ _ 

County of _ ___ _ 

) 
) ~. 
) 

On this __ day of ,20-, before me, , 
a Notary Public in and for said State, personally appeared Judith A. Wooley. known or identified 
to me to be the trustee of the Edward C. Wooley and Judith A. Wooley Iruervivos Revocable 
Trust Year 2000, and ocknowledged to me lhat she executed the instrument in her capacity as 
trustee. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate lirst above written. 

1162)CHU.ooc 

Notary Publie for the Slate of 
Residing at 
Mycommission expires 

- ..... '-, 
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Exhihit A 

U:GAL D~:SCRIPTION 
1365 Baring BI~d, Sparks, NV 

A11lba1m1aia JaI praptl\1 si_ .. "'" c-uy ofW-. S\.oIo ofNenda, deocn"bed . ""'"'" 
PARce. I; 

AJJ IbM panioaoltb< Soo~'_ Qww\cr(SE ~ ofSCCliooo l4. T ........... lD NootJ.. 
RAao20EasI,IIUl.M., w_~. Ncndo,l\&nhc:rd bxI .. follows: 

f\ql ...... .. .. kUem .. tioa oflb: WCOlUl~ liDcoiSorensaa w.y wiIIIlhoSoulhoriy 
u... ofB..q 8oo\-..d, "* $h:)wa.on doc ~h=I Mop for FooWU ~ Co. .... 
uw!J BoIldInJ a. .• 1De. ~.1CCOtIIOd '~26, 1m Ia Iho ofI' ... olllocCo...ty 
RoconIororw ....... c..u.,. Nev ... Pon:eIMopHo. 14!l.l'lIcNo.IlHll lAd 
.......-.. "-~ ~ dIO Wmaly.afSocalsoo. W., .. 1M_of. 
~'" 1bo rllItt. from allll&eal ....... SouIb 19"11'14~ EQI., willi. ndlus oflO.OO 
fOCI, .......", ......... """" of'JO"OO·OO". on"", diaooce of 47.12 fed. ooid "'" boine 
II!bk:aded ~.ebotd boo<io& """"44"11'14~ e.42A51'ccl; ,m... Sc.ud:J 0"41;46; 
'liCSl 1$.00 foal; 11..-.""", do. _or .......... 10 "'" 01.,. wi.h nodi ... or IlUIl ftu, 
......... =lnIIaa\Oor4rol'02", .... ~or.Ul r.,."said..., be ... 
~ ~. ehold wbklI. bt8r:o Soolh 21 '~9'11" Wal 17.11 r.e.; """- "'''''II''''' Ole 

of. -.no """" 10 "'" loll willi .,.;11", ofl27.50 feel, Ikw&h. OOMnIl""llt of 
7"21'21" •• _ ~ of19.l4 ted. soid..., '""'" " ............ by. cbonI. wbidI bean 
SoaIh )9"01'05" W<:a 29.32 r«~ -1eooInf So:mnson W.~ Noo:do 19"11'14" W ... 
!W.OO feci; ~ NonbO'4a'#" i!a<l15IlOO met ...... Soudo:riy U", ofs.,q 
a...'-d; "' __ aIodt Borins Booolrvotd SolIdo '9"1 I '14" EosI169,61 r ... 10 tho pokot 
of .. ,.,."," 

PAIlCEL 2, 

A1Icasemt:N b bier ... _ .".,.. for ~ .... vebIcleo .. d<ocribod """ 
eoowyed In Ihr; _ E ..... " A&J __ ........., Mit}' 2Ii. 1m Ia Boot 2742, ~ 
nl, ........ n...._ No. 121146. O/f.tiol Rcards. 

APN: .lO-IMl .... 

DoeIonoo>I Humber milS. PNoid<d """"",,,'" ""'''''''';'''''''''' or Secdaoo 1.NItS 
111.312 

--,_., 
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MC-050 
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, St81e &r numbor, and arJdross): FOR COURT USE ONL Y - Brian P. Moquin, Esq. (SBN 257583) 
LAW OFFICES OF BRIAN P. MOQUIN 
3506 La Castellet Court 
San Jose, CA 95148 - , . -. . 

- I . , 
408.300.0022 FAX NO. (Opllo""Q' 408.843 .1678 " . ,J 

l ElEPHONE NO.: 

'·MAlL ADDRESS (OpIion&l)' bmoquin@lawprism.com lul!1 tl,\R ··b P 00 ATTORNEY FOR tNam., PLAINTIFF EDWARD C. WOOLEY 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA 

191 N. FIRST STREET c··'- . 
" . :: STREET ADDRESS; #' ... 

" .. J MAILING ADDRESS: 0. _ __ •• _ 

CITY AND ZIP CODE: SAN JOSE, CA 95148 J. CAd-NGUYEN BRANCH NAME: 

CASE NAME: 
WILLARD ET AL. v. HERBST ET AL. 

SUBSTITUTION OF ATTORNEY-CIVil CASE NUMBER: 

(Without Court Order) 1-13-CV-245021 

THE COURT AND ALL PARTIES ARE NOTIFIED THAT (name): EDWARD C. WOOLEY makes the following substitution: 
1. Former legal representative D Party represented self [Z] Attomey (name): L. STEVEN GOLDBLATT 
2. New legal representative D Party is representing selr [2] Attorney 

a. Name: BRIAN P. MOQUIN b, State Bar No. (ifapp/icable): 257583 
c. Address (number, street, city, ZIP, and law firm name, if applicable) : 

3506 La Castellet Court 
San Jose, CA 95148 

d. Telephone No. (include area code) : 408.300.0022 
3. The party making this substitution is a [Z] plaintiff D defendant D petitioner D respondent D other (specify) : 

"NOTICE TO PARTIES APPLYING TO REPRESENT THEMSELVES 

• Guardian 
• Conservator 
• Trustee 

• Personal Representative 
• Probate fiduciary 
• Corporation 

• Guardian ad litem 
• Unincorporated 

association 

If you are applying as one of the parties on this list, you may NOT act as your own attorney in most cases. Use this form 
to substitute one attorney for another attorney. SEEK LEGAL ADVICE BEFORE APPLYING TO REPRESENT YOURSELF. 

NOTICE TO PARTIES WITHOUT ATIORNEYS 
A party representing himself or herself may wish to seek legal assistance. Failure to take 
timely and appropriate action in this case may result in serious legal consequences. 

4. I consent to this substitution. 
Date: March 5, 2013 

EDWARD C. WOOLEY 
(TYPE OR PRINT NAME) 

5. [Z] I consent to this substitution , 
Date: March 6, 2014 

1. STEVEN GOLDBLA IT 
(TYPE OR 

6. [ZJ I consent to this 
Date: March 5, 2013 

BRIAN P. MOQUIN 
(TYPE OR PRINT NAME) 

.... 2 

GNATURE OF FORMER ATTORNEY) 

(SIGNATURE OF NEW ATIORNEY) 

VIA FAX 

VIA FAX 

(See reverse for proof of servIce by mai l) Page 1 or2 

Form Adopted For MandaloJY Use 
Jud1clal Council of Californ ia 

MC-05O [Rev. January 1, 20091 
SUBSTITUTION OF ATTORNEY-CIVil 

(WIthout Court Order) 
Coda of CI'IiI Procedure, §§ 284(1).285; 

cal. Ru les of Court, rule 3.1362 
lWoW.couttillfo.ca.gov 

Exhibit 17-1

A.App.1087

A.App.1087



CASE NAME: 
r WILLARD ET AL. v. HERBST ET AL. 

PROOF OF SERVICE BY MAIL 
Substitution of Attorney-Civil 

CASE NUMBER: 
1-1 3-CV-245021 

"''!I r'-

MC--{)50 

Instructions: After having all parties served by mail with the Substitution of Attomey-JIW,I tli/ppeRon \);hP ,Qailed the document 
complete this Proof of Service by Mail. An unsigned copy of the Proof of Service by Mail should be completed and served with the 
document. Give the Substitution of Attorney-Civil and the completed Proof of SerVice ·by .Mail to the -cle[K1lfor filing. If you are r, 
representing yourself. someone else must mail these papers and sign the Proof of Servic!, by Mail. _., , -

" -- - - - -. . f""<;J. CAO- . 
1. I am over the age of 18 and not a party to this cause. I am a resident of or employed in the county where the mailing 

residence or business address is (specify) : 
3506 La Castellet Court, San Jose, CA 95148 

2. I served the Substitution of Attorney-Civi l by enclosing a true copy in a sealed envelope addressed to each person whose name 
and address is shown below and depositing the envelope in the United States mail with the postage fully prepaid. 

(1 ) Date of mailing : March 6, 2014 (2) Place of mailing (city and state): San Jose, CA 

3. I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: March 6, 2014 

BRlAN P. MOQU IN 
(TYPE OR PRINT NAME ) (SIGNATURE) 

NAME AND ADDRESS OF EACH PERSON TO WHOM NOTICE WAS MAILED 

4. a. Name of person served: JOHN P. DESMOND, ESQ. 
b. Address (number, street, city, and ZIP): GORDON SILVER 

c. Name of person served: 
d. Address (number, street, city, and ZIP): 

e. Name of person served: 
f. Address (number. street, city, and ZIP) : 

g. Name of person served : 
h. Address (number, street, city, and ZIP) : 

i. Name of person served: 
j. Address (number, street. city, and ZIP) : 

100 W. Liberty Street, Suite 940 
Reno, Nevada 8950 I 

o List of names and addresses continued in attachment. 

MC-OSO [Rev. January 1, 2009] SUBSTITUTION OF ATTORNEY-CIVIL 
(Without Court Order) 

Page 2 of 2 
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MC-050 
ATTORNEY OR PARTY WITHOUT ATTORNEY (NiJlm'J, Sis!&Bsrnumb6r, tJllriaddroSS): FOR COUFrr USE ONLY 

- Brian P. Moquin, Esq. (SBN 257583) 
LAW OFFICES OF BRIAN P. MOQUIN 
3506 La Castellet Court EP :0P S:D San Jose, CA 95148 

TB.EPHONE NO_' 408.300.0022 F A)( t<O. (Op:ionoJ): 408.843.1678 
E·MAlLADDRE55 (O_.w brnoquin@lawprism.com HlIR 

ATTORNEYFOR/lV.mol' PLAINTIFF JUDITH A. WOOLEY 13 P I: lj b 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA [ :';' P\·.... :" '-;' ;)';::C1 
STREET AODRESS: 191 N. FIRST STREET .. 

;. , 
MAILING ADDRESS: ",------ .'0< 

CITY AND ZIP COOE: SAN JOSE, CA 95148 J. CAO-NGUvEN 
BRANCH NAME: 

CASE NAME: 

WILLARD ET A1. v. HERBST ET AL. 

SUBSTITUTION OF ATTORNEY- CIVIL CASE NUMBER: 

(Without Court Order) 1-13-CV-245021 

THE COURT AND ALL PARTIES ARE NOTIFIED THAT (name) : JUDITH A. WOOLEY makes the following substitution: 
1. Former legal representative D Party represented self [l] Attorney (name): 1. STEVEN GOLDBLA IT 
2. New legal representative D Party is representing selr [l] Attorney 

a. Name: BRIAN P. MOQUIN b. State Bar No. (if applicable): 257583 
c. Address (number, street, city, ZIP, and law firm name, if applicable): 

3506 La Castellet Court 
San Jose, CA 95148 

d. Telephone No. (include area code): 408.300 .0022 
3. The party making this substitution is a [l] plaintiff D defendant D petitioner D respondent 0 other (specify): 

'NOTICE TO PARTIES APPLYING TO REPRESENT THEMSELVES 

• Guardian • Personal Representative • Guardian ad litem 
• Conservator • Probate fiduciary • Unincorporated 
• Trustee • Corporation association 

If you are applying as one of the parties on this list, you may NOT act as your own attorney in most casas. Use this form 
to substitute one attomey for another attorney. SEEK LEGAL ADVICE BEFORE APPLYING TO REPRESENT YOURSELF. 

NOTICE TO PARTIES WITHOUT ATTORNEYS 
A party representing himself or herself may wish to seek 18gal assistance. Failure to take 
timely and appropriate action In this case may result In serious legal consequences. 

4. I consent to this substitution. 
Date: March 6, 2014 

JUDITH A. WOOLEY 
(TYPE OR PRINT NAME) 

5. [l] I consent to this subsmution. 
Date: March 6, 2014 

1. STEVEN GOLDBLATT 
(TYPE OR PRINT NAME) 

6. W I consent to this subsmution. 
Date: March 5, 2013 

BRIAN P. MOQUIN 
(TYPE OR PR!NT NAME) 

(SIGNATURE OF FORMER ATTORNEY) 

(SIGt"llATURE OF NEW ATTORNEY) 

VIAFAI 

VIA FAX 

VIA FAX 

(See reverse for proof of service by mall) Pago 1of2 

Form Adopted For Mendalory Use 
Judicial Council 01 CnlIfomio 

[RaY, January 1, 2OC9} 
SUBSTITUTION OF ATTORNEY-CIVIL 

(Without Court Order) 
Code 01 CIvil Procedure. §§ 235: 

C&. Rum of Court rulo 3.138.2 
www.court.r1fo.cu.VO.. 

Exhibit 17-3

A.App.1089

A.App.1089



CASE NAME: 
r WILLARD ET AL. v. HERBST ET AL. 

CASE NUMBER: 
1-1 3-CV-245021 

....." /",,"'" ,,-:::; U 
PROOF OF SERVICE BY MAILE \'-' , 

MC-050 

Substitution of Attorney-Civil .J b 
'3 P \: l\ 

Instructions: After having all parties served by mail with the Substitution of Attorney-(bW/ person who mailed the document 
complete this Proof of Service by Mail. An unsigned copy of the Proof of Service by Mail should be served with the 
document. Give the Substitution of Attorney-Civil and the completed Proof of for filing. If you are 
representing yourself, someone else must mail these papers and sign the Proof of 

1. I am over the age of 18 and not a party to this cause. I am a resident of or employed in the county where themailingoccurred.My 
residence or business address is (specify): 

3506 La Castellet Court, San Jose , CA 95 148 
2. I served the Substitution of Attorney-Civil by enclosing a true copy in a sealed envelope addressed to each person whose name 

and address is shown below and depositing the envelope in the United States mail with the postage fully prepaid. 

(1 ) Date of mailing : March 6, 20 14 (2) Place of mailing (city and state) : San Jose, CA 

3. I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: March 6, 20 14 

BRlAN P. MOQUIN 
(TYPE OR PR INT NAME) (SIGNATURE) 

NAME AND ADDRESS OF EACH PERSON TO WHOM NOTICE WAS MAILED 

4. a. Name of person served: JOHN P. DESMOND, ESQ. 
b. Address (number, street, city, and ZIP) : GORDON SILVER 

c. Name of person served : 
d. Address (number, street, city, and ZIP) : 

e. Name of person served: 
f. Address (number, street, city, and ZIP) : 

g. Name of person served : 
h. Address (number, street, city, and ZIP): 

i. Name of person served : 
j. Address (number, street, city, and ZIP) : 

100 W. Liberty Street, Suite 940 
Reno, Nevada 8950 1 

D List of names and addresses continued in attachment. 

MC-OSO [Rev. January 1. 2009j SUBSTITUTION OF ATIORNEY-CIVIL 
(Without Court Order) 

Pago 2 of 2 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

\3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Jolm P. Desmond, ESQ. 
California Bar No. 176430 
GORDON SILVER 
100 W. Liberty Street 
Suite 940 
Reno, Nevada 89501 
Telel'hone: (775) 343-7500 
FacsImile: (775) 786-0131 
E-Mail: jdesmond@gordonsilver.com 

Attorneys for Defendants 

BRIAN P. MOQUIN, SBN 257583 
408.300.0022/408.843.1678 fax 
bmoquin@lawprism.com 
LAW OFFICES OF BRIAN P. MOQUIN 
3506 La Castellet Court 
San Jose, CA 95148 

Allorneys for Plaintiffs 

10111 BAR 13 P I: 4 ~ 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SANTA CLARA 

LARRY J. WILLARD, Trustee of the LARRY 
JAMES WILLARD TRUST FUND; 
OVERLAND DEVELOPMENT 
CORPORATION; and EDWARD C. 
WOOLEY and JUDITH A. WOOLEY, 
Trustees of the EDWARD C. WOOLEY AND 
JUDITH A. WOOLEY INTER VIVOS 
REVOCABLE TRUST 2000, 

Plaintiffs, 

v. 

JERRY HERBST; MARYANNE HERBST; 
TIMOTHY HERBST; JR, INC. and its wholly 
owned subsidiary BRI (BERRY-HINKLEY, 
INC.); TERRIBLE HERBST, INC.; MARC 
BERGER; X-ROADS SOLUTIONS GROUP, 
LLC; and BUSINESS PARTNERS, LLC, 

Defendants. 

Case No. 1-13-CV-245021 

(Unlimited Jurisdiction) 

JOINT STIPULATION TO TAKE 
PENDING HEARINGS OFF CALENDAR 
AND TO WITHDRAW WRITTEN 
DISCOVERY REQUESTS 
PROPOUNDED BY PLAINTIFFS 

Date: March 18, 2014 
Time: 9:00 a.m. 
Dept.: 8 
Judge: Hon. Patricia M. Lucas 

Action Filed: April 19, 2013 
Trial Date: None Set 

- I -
JOINT STIPULATION TO TAKE PENDING HEARINGS OFF CALENDAR AND 

TO WITHDRAW WRITTEN DISCOVERY REQUESTS PROPOUNDED BY PLAINTIFFS 

Exhibit 18-1
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WHEREAS, Plaintiffs in the above-captioned matter ("Plaintiffs") substituted Brian P. 

2 Moquin, Esq. as their counsel of record on March 6, 2014 as a result of Plaintiffs' former 

3 counsel being seriously injured in an automobile accident; 

4 WHEREAS, on February 11,2014, certain Defendants in the above-captioned matter 

5 ("Defendants") filed Second Amended Motions to Quash Service of Summons and Complaint 

6 and a Second Amended Motion to Dismiss (the "Motions to QuashlDismiss"); 

7 WHEREAS, Defendants' Motions to QuashIDismiss are currently set for bearing 

8 before this Court on March 18,2014 at 9:00 a.m.; 

9 WHEREAS, on February 24, 2014, Defendants filed a Motion to Stay Discovery or, 

10 Alternatively, Motions for Protective Order and Sanctions (the "Discovery Motion"); 

11 WHEREAS, Defendants' Discovery Motion is currently set for hearing on April 4, 

12 2014 at 9:00 a.m.; 

13 WHEREAS, Plaintiffs have agreed to withdraw the discovery requests propounded on 

14 Defendants on or about February 10,2014, said requests having been the subject of Defendants' 

15 Discovery Motion; and 

16 WHEREAS, Plaintiffs wish to file a First Amended Complaint and have agreed to do 

17 so on or before April 11, 2014; 

18 NOW, THEREFORE, Plaintiffs and Defendants hereby stipulate as follows: 

19 1. In light of Plaintiffs' agreement to withdraw the discovery requests propounded 

20 on Defendants on or about February 10,2014, Defendants agree to withdraw their Discovery 

21 Motion without prejudice upon the execution and filing of this joint stipUlation. 

22 2. Prior to filing a First Amended Complaint, Plaintiffs shall provide a copy thereof 

23 to Defendants for review and reasonable approval, upon which approval Plaintiffs and 

24 Defendants agree to jointly request leave of court to allow Plaintiffs to file said First Amended 

25 Complaint. 

26 3. In light of Plaintiffs' represented intention to file a First Amended Complaint on 

27 or before April 11, 2014, upon execution and filing of this joint stipulation, Defendants shall 

28 withdraw their Motions to QuasbIDismiss without prejudice. 

-2-
JOINT STIPULATION TO TAKE PENDING HEARINGS OFF CALENDAR AND 

TO WITHDRAW WRITTEN DISCOVERY REQUESTS PROPOUNDED BY PLAINTIFFS 

Exhibit 18-2
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4. [n the event that Plaintiffs file a First Amended Compla int on or before April II , 

2 2014, Defendants sha ll have twenty (20) days from the date on whieh Plaintiffs' First Amended 

3 Complaint is filed to answer or otherwise respond to the First Amended Complaint. 

4 5. [n the event that Plaintiffs fail to file a First Amended Complaint on or before 

5 Aprilll , 2014, Defendants sha ll be allowed to re-file their Motions to Quash/Dismiss on or 

6 before May I, 2014 with the hearings being scheduled per standard notice requirements . 

7 IT IS SO STIPULATED. 

8 

9 FOR DEFENDANTS: 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: March 13,2014 

FOR PLAINTIFFS: 

DATED: March 13 , 2014 

GORDON S[L VER 

By:(1L P J_o 
JOl-IN p, DESMOND, ESQ, 

lIf1orneysfor Defendanls 

LA W OFFICES OF BRJAN p, MOQUIN 

By: --.:~~- ---=::=-_____ _ 

- 3 -

Brian p , Moquin , Esq. 

II flom eys for Plainliff~ 

JOINT STIPULATION TO TAKE PENDING HEARINGS OFF CALENDAR AND 
TO WITHDRAW WRITTEN DISCOVERY REQUESTS PROPOUNDED BY PLAINTIFFS 

VIA FAX 

Exhibit 18-3
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Jacqueline Bryant
Clerk of the Court
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From: Cindy S. Grinstead cgrinstead@GORDONSILVER.com
Subject: RE: Joint Stipulation

Date: March 14, 2014 at 10:19 AM
To: Brian Moquin bmoquin@lawprism.com
Cc: John P. Desmond jdesmond@GORDONSILVER.com, Benjamin W. Kennedy BKennedy@GORDONSILVER.com

� � 	� � � T� � 	

From: Brian Moquin [mailto:bmoquin@lawprism.com] 
Sent: Friday, March 14, 2014 10:18 AM
To: Cindy S. Grinstead
Cc: John P. Desmond; Benjamin W. Kennedy
Subject: Re: Joint Stipulation
 
Thank you for confirming that the hearings are off-calendar.  I have attached a copy of the
file-stamped Joint Stipulation that I filed yesterday.

Best,
Brian

Brian P. Moquin, Esq.
Law Offices of Brian P. Moquin
3506 La Castellet Court
San Jose, CA 95148

skype: brianmoquin
408.300.0022
408.460.7787 cell
408.843.1678 fax

On 3/14/14, 9:33 AM, Cindy S. Grinstead wrote:
� � 	 � � � � � � � k�
�
� � � � � �  � � � � � 	 � � � � � � � 	 � 
 � � T� �  � � � � � � � � � � � � � � � � 	 � � � � T� � � � � � � � T� � � � � � 	 Ta�
�
� � 
 	 � � � � � � � � � � � � � � � 	 � � � � � � � � � � � � � � 	 � � � � � � 
 � � � � � � � T� � 
 � � � � � � � � � � � � 	 � 
 � � . qn� Mu. r � y � i kuu� 	 	 � 	
	 � � � � � � � � � r n� Mu. r � 	 � � i kuu� 	 	 � 	 � � � � 
 	 � � � � 	 � 	 � � � � 	 � � � T� � 	

�

�

Cindy Grinstead
Legal Assistant / Office Manager
Gordon Silver
100 W. Liberty Street Ste. 940
Reno, NV 89501
Tel: 775.343.7500
Fax: 775.786.0131
E-mail: cgrinstead@gordonsilver.com
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John P. Desmond, ESQ. 
California Bar No. 176430 
GORDON SILVER 
100 W. Liberty Street 
Suite 940 
Reno, Nevada 89501 
Telephone: (775) 343-7500 
FacSimile: (775) 786-0131 
E-Mail: jdesmond@gordonsilver.com 

Attorneys/or Defendants 

BRJAN P. MOQUIN, SBN 257583 
408.300.0022 / 408.843.1678 fax 
bmoquin(a}lawprism.com 
LAW OFFICES OF BRIAN P. MOQUIN 
3506 La Castellet Court 
San Jose, CA 95148 

Altomeys for Plaintiffs 

Ell -

r,.; .•. 

E, :J. C4e-NGO~~ 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SANTA CLARA 

LARRY J. WILLARD, Trustee of the LARRY 
JAMES WILLARD TRUST FUND; 
OVERLAND DEVELOPMENT 
CORPORATION; and EDWARD C. 
WOOLEY and JUDITH A. WOOLEY, 
Trustees of the EDWARD C. WOOLEY AND 
JUDITH A. WOOLEY INTER VIVOS 
REVOCABLE TRUST 2000, 

Plaintiffs, 

v. 

JERRY HERBST; MARY ANNE HERBST; 
TIMOTHY HERBST; JH, INC. and its wholly 
owned subsidiary BHI (BERRY-HINKLEY, 
INC.); TERRIBLE HERBST, INC.; MARC 
BERGER; X-ROADS SOLUTIONS GROUP, 
LLC; and BUSINESS PARTNERS, LLC, 

Defendants. 

Case No. 1-13-CV-245021 

(Unlimited Jurisdiction) 

JOINT STIPULATION TO TAKE 
PENDING HEARINGS OFF CALENDAR 
AND TO WITHDRAW WRITTEN 
DISCOVERY REQUESTS 
PROPOUNDED BY PLAINTIFFS 

Date: March 18, 2014 
Time: 9:00 a.m. 
Dept.: 8 
Judge: Hon. Patricia M. Lucas 

Action Filed: April 19, 2013 
Trial Date: None Sct 

- I -
JOINT STIPULATION TO TAKE PENDING HEARINGS OFF CALENDAR AND 

TO WITHDRAW WRITTEN DISCOVERY REQUESTS PROPOUNDED BY PLAINTIFFS 
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1 WHEREAS, Plaintiffs in the above~captioned matter ("Plaintiffs") substituted Brian P. 

2 Moquin, Esq. as their counsel of record on March 6, 2014 as a result of Plaintiffs' fonner 

3 counsel being seriously injured in an automobile accident; 

4 WHEREAS, on February 11,2014, certain Defendants in the above~captioned matter 

S (''Defendants'' filed Second Amended Motions to Quash Service of Summons and Complaint 

6 and a Second Amended Motion to Dismiss (the ''Motions to QuashIDismiss"); 

7 WHEREAS, Defendants' Motions to QuashlDismiss are currently set for bearing 

8 before this Court on March 18, 2014 at 9:00 am.; 

9 WHEREAS, on February 24, 2014, Defendants filed a Motion to Stay Discovery or, 

10 Alternatively, Motions for Protective Order and Sanctions (the "Discovery Motion',; 

11 WHEREAS, Defendants' Discovery Motion is currently set for hearing on April 4, 

12 2014 at 9:00 a.m.; 

13 WHEREAS, Plaintiffs have agreed to withdraw the discovery requests propounded on 

14 Defendants on or about February 10,2014, said requests having been the subject of Defendants' 

I S Discovery Motion; and 

16 WHEREAS, Plaintiffs wish to file a First Amended Complaint and have agreed to do 

17 so on or before April 11, 2014; 

18 NOW, THEREFORE, Plaintiffs and Defendants hereby stipulate as follows: 

19 1. In light of Plaintiffs' agreement to withdraw the discovery requests propounded 

20 on Defendants on or about February 10,2014, Defendants agree to withdraw their Discovery 

21 Motion without prejudice upon the execution and filing of this joint stipUlation. 

22 2. Prior to filing a First Amended Complaint, Plaintiffs shall provide a copy thereof 

23 to Defendants for review and reasonable approval, upon which approval Plaintiffs and 

24 Defendants agree to jointly request leave of court to allow Plaintiffs to file said First Amended 

2S Complaint 

26 3. In light of Plaintiffs' represented intention to file a First Amended Complaint on 

27 or before April 11 , 2014, upon execution and filing of this joint stipulation, Defendants shall 

28 withdraw their Motions to Quash/Dismiss without prejudice. 

-2-
JOINT STIPULATION TO TAKE PENDING HEARINGS OFF CALENDAR AND 

TO WITHDRAW WRITTEN DISCOVERY REQUESTS PROPOUNDED BY PLAINTIFFS 
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4. In the event that Plaintiffs fi le a First Amended Complaint on or before April II , 

2 2014, Defendants sha ll have (wenty (20) days from the date on which Plainti ffs' First Amended 

3 Complaint is filed to answer or otherwise respond to the First Amended Complaint. 

4 5. In the event that Plaintiffs fail to rile a First Amended Complaint on or before 

5 April 11,2014, Defendants shall be allowed 10 fe-rile their Motions to QuashlDismiss on or 

6 before May I, 20 14 with the hearings being scheduled per standard notice requirements. 

7 IT IS SO STIPULATED. 

8 

9 FOR nt-:FENDANTS: 

10 

II 

12 DATED: March 13,20 14 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FOR PLAINTIFFS: 

DATED: March 13, 2014 

GORDON SILVER 

By ill P. 2_D 
JOHN P. DESMOND, ESQ. 

If ttomeys for Dejclld{lIJiS 

LAW OFFICES OF BRIAN P. MOQUIN 

By: ~ 
Brian P. Moquin, Esq. 

Alfomeys Jor P/clillliff.~ 

- 3 -
JOINT STIPULATION TO TAKE PENDING I-lEAlH NGS OFF CALENDAR AND 

TO WITHDRAW WRITTEN DISCOVERY REQUESTS pnOl)OUNDED 8'1' PLAINTIFFS 

VIA FAX 
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03/21/2014 11:39 FAX 408 882 2691 DTS CIVIL 

Superior Court 
County of Santa Clara 

Today's Date: --MI¥UA~R--.iII2h1"l-t.201fi'14~-

To: 

From: AN I/OI .. n2-~tJ,~~ 
Santa Clara County Superior Court 
191North First Street 
San Jose, CA 95113 

Voice: (408) 882-2100 
Fax: (408) 882-2490 

Number of Pages Including Cover Sheet: ___ _ 

MEMO:Ef: 1/ C V ;)-LfS;O I 

MV1A~-h- Q1.~ t~<S'--

If You Do Not Receive All pages, Please Call Back 
Immediately. 

I4i 001/006 
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03/21/2014 11:39 FAX 408 882 2691 DTS CIVIL I4i 002/006 

Superior Court Of California 
Minute Order - CIVIL LAW AND MOTION 

HONORABLE PATRICIA M. LUCAS 

Calendar For: 03/18/14 Page: 

t/A~I1N 
Reporter: Lisa Brown 

W!\f,[)}\ WALOEflA 

Clerk: Maentl··!~ata ... tia Bailiff: B&±~r 

Dept: Dept 2 

5. 09:00AM Case: 1-13-CV-24S021 L. Willard, et al vs J. Herbst, et al 
Type: Breach Of Contract/Warranty - Unlimited Date Filed: 04/19/13 
SubType: 
SV: 05/10/13 
Event: CV Mtn: Quash Result Code: 

Text: Service of Summons and Complaint by Defs Jerry Herbst, 
Maryanne Herbst, Timothy Herbst, JH Inc., Berry-Hinkley 
Industries, Terrible Herbst Inc., Marc Berger, and X-Roads 
Solutions Group (John P. Desmond) 

PLT-0002 

PLT-OOOI 

PLT-0003 

PLT-0004 

DEF-0007 

DEF-0005 

DEF-0009 

Overland Development Corporation, Inc. 
Atty: Stanley A. Zlotoff 
Larry J. Willard 
TRF: The Larry James Willard Trust Fund 
Atty: L. Steven Goldblatt 
Edward C. wooley 
TRF: The Wooley Intervivos Revocable Trust 2000 
Atty: L. Steven Goldblatt 
Judith A. Wooley 
TRF: The Wooley Intervivos Revocable Trust 2000 
Atty: L. Steven Goldblatt 
Marc Berger 
Atty: John P. Desmond 
BHI (Berry-Hinkley, Inc.) 
Atty: John P. Desmond 
Business Partners, LLC 

1 

DEF-OOOI 
SCO: In Interest To Santa Barbara Bank & Trust, AKA SBB 
Jerry Herbst 

DEF-0002 

DEF-0003 

DEF-0004 

DEF-0006 

DEF-0010 

DEF-0008 

Atty: John P. Desmond 
Maryanne Herbst 
Atty: John P. Desmond 
Timothy Herbst 
Atty: John P. Desmond 
JH, Inc. 
Atty: John P. Desmond 
Terrible Herbst, Inc. 
Atty: John P. Desmond 
Union Bank 
SCO: By Merger To Santa Barbara Bank & Trust Aka SBB&T 
Atty: Stephen W. Pearson 
X-Roads Solutions Group, LLC 
Atty: John P. Desmond 
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03/21/2014 11:40 FAX 408 882 2691 DTS CIVIL I4i 003/006 

Case: l-1-1-CV-:::4S021 L. t-Jiilard, 

(~O APPEARANCE ( /) OFF CFLENDAR 
.~ 

et al vs J. Herbst, et al Date: 03/18/14 Page: 2 

TENTATIVE RULING: ( )CONTESTED 
( )ADOPTED ) AS At,IENDED ( ) SEE BELOW )SEE ATTACHED 

THE COURT ORDERS THIS CASE: 
( ) SET FOR ON 
( )CONTINUED TO __________ . ______________ _ 
()DISMISSED ()WITH PREJUDICE ()WITHOUT 
( )NO SERVICE: REISSUED TO 
( )TEMPORARY RESTRAINING ORDER TO REMAIN IN 
\A) MOTION/-P&1'=N () ARGUED () GRANTED 
(2jJ UN 0 0 I'i rYlOnrH.i TV Vr)/lll i S. ') ) 

( 

PREJUDICE 

EFFECT 
) DENIED 

AT DEPT 
I;,.T DEPT 
( )RE: 

AT DEPT 

t;40THER ( mOO r Itt 
c: 

f-.LGrf ! 01:::: 

( ) DEMURRER ( ) SUSTAINED () 'IITH __ DAYS LEAVE TO At1END () WITH LEAVE TO AMEND BY _____ _ 
( )WITHOUT LEAVE TO F~END )AS TO CAUSE(S) 
()OVERRULED DAYS TO ANSWER OR PLEAD FURTHER ( )AS TO _____ CAUSE(S) 

)TAKEN UNDER SUBMISSION: WRITTEN DECISION TO BE MAILED 

OF ACTION 
OF ACTION 

)ORDER SIGNED ( )SERVED ON COUNSEL IN COURT( ) TO PREPARE ORDER 
) EXEMPTION: ()ALLOWED ()DISALLOWED ()OTHER ______________________ _ 
) PAYMENT GRANTED $ PER FROM ( )CERTIFIED COPY OF MINUTES TO SHERIFF 
) SWORN, EXAMINED AND DISCHARGED ) PURGED OF CONTEMPT ()ORDERED RELEASED 
)BAIL: ()APPLIED $ )EXONERATED $ ( )FORFEITED ( )OTHER _____ _ 
)BENCH WARRANT ORDERED FOR BAIL $ ___________________ __ 
) SET FOR () COURT TRIAL ) JURY TRIAL ON AT 8: 45 A/1. TIME ESTIl'AATE ____ _ 

( )JURY DEMAFDED BY ( )JURY WAIVED BY ___________ _ 
( )TRIAL COUNSEL PLAINTIFF DEFENDANT _____________ __ 
( )SETTLEMENT CONFERENCE ON ()WEDNESDAY PRIOR TO TRIFL ()ON _________ _ 

( )OTHER ORDERS: ____________________________________________________ _ 
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03/21/2014 11:40 FAX 408 882 2691 DTS CIVIL I4i 0041006 

Superior Court Of California 
Minute Order - CIVIL LAW AND MOTION 

HONORABLE PATRICIA M. LUCAS 

Calendar For: 03/18/14 

?(M'l..I1"'} 
Bailiff: Ba~f 

Page: 

WiU';DA l!,'ALOERA 

Reporter: Lisa Brown C 1 e r k: l:iloLQ~1Jl.Ll~£lJ'~~ t i a 

Dept: Dept 2 

5. 09:00AM Case: 1-13-CV-245021 L. Willard, et al vs J. Herbst, et al 
Type: Breach Of Contract/Warranty - Unlimited Date Filed: 04/19/13 
SubType: 
SV: 05/10/13 
Event: CV Mtn: Dismiss Result Code: 

Text: Pursuant to CCP 418.10 by Defs Jerry Herbst, Maryanne 
Herbst, Timothy Herbst, JH Inc., Berry-Hinkley Industries, 
Terrible Herbst Inc., Marc Berger, and X-Roads Solutions 
Group (John P. Desmond) 

PLT-0002 

PLT-OOOl 

PLT-0003 

PLT-0004 

DEF-0007 

DEF-0005 

DEF-0009 

Overland Development Corporation, Inc. 
Atty: Stanley A. Zlotoff 
Larry J. Willard 
TRF: The Larry James Willard Trust Fund 
Atty: L. Steven Goldblatt 
Edward C. Wooley 
TRF: The Wooley Intervivos Revocable Trust 2000 
Atty: L. Steven Goldblatt 
Judith A. Wooley 
TRF: The Wooley Intervivos Revocable Trust 2000 
Atty: L. Steven Goldblatt 
Marc Berger 
Atty: John P. Desmond 
BHI (Berry-Hinkley, Inc.) 
Atty: John P. Desmond 
Business Partners, LLC 

1 

DEF-OOOl 
SCO: In Interest To Santa Barbara Bank & Trust, AKA SBB 
Jerry Herbst 

DEF-0002 

DEF-0003 

DEF-0004 

DEF-0006 

DEF-0010 

DEF-0008 

Atty: John P. Desmond 
Maryanne Herbst 
Atty: John P. Desmond 
Timothy Herbst 
Atty: John P. Desmond 
JH, Inc. 
Atty: John P. Desmond 
Terrible Herbst, Inc. 
Atty: John P. Desmond 
Union Bank 
SCO: By Merger To Santa Barbara Bank & Trust Aka SBB&T 
Atty: Stephen W. Pearson 
X-Roads Solutions Group, LLC 
Atty: John P. Desmond 
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03/21/2014 11:41 FAX 408 882 2691 DTS CIVIL I4i 005/006 

Case; 1-13-CV-245021 L. Willard, et al vs J. Herbst, et al Date: 03/18/l4 Page: 2 

W NO APPEARANCE (I OFF CALENDAR 
1ENTATIVE RULING: ( ICONTESTED 

( I _______ ---:---=:---

»(i NOT CONTESTED 
;XfSEE ATTACHED ;>0 ADOPTED ( I AS AMENDED ISEE BELOW 

THE COURT ORDERS THIS CASE: 
( 

( 

( 

( 

( 

( 

ISET FOR ON 
ICONTINUED TO 
I DISMISSED ( )WITH PREJUDICE ( 

INO SERVICE; REISSUED TO 

-----

I WITHOUT PREJUDICE 

AT 
AT 
( 

AT 
IRE: 

DEPT 
DEPT 

DEPT 
ITEMPORARY RESTRAINING ORDER TO REMAIN IN EFFECT 
I t10TION/PETITION ( I ARGUED ( I GRAc"JTED ( I DENIED ( I OTHER 

I DEMURRER I SUSTAINED ( I WITH DAYS LEAVE TO AMEND (I WITH LEAVE TO AMEND BY 
IWITHOUT LEAVE TO A~END 

--c-c:----
( lAS TO ___________________________ CAUSE(SI OF ACTION 

I OVERRULED DAYS TO ANSl'iER OR PLEAD FURTHER ( I AS TO ______ CAUSE (S I OF ACTION 
ITAKEN UNDER SUBMISSION; WRITTEN DECISION TO BE MAILED 
IORDER SIGNED ( I SERVED ON COUNSEL IN COURT);>Q (huA!5t?L R£. fI2GSVIlI(./!ljc;, PNZrtTo PREPARE ORDER 
) EXEMPTION: (I ALLOI'lED (I DISALLOI'JED (I OTHER ________________________________________ __ 
I PAYMENT GRPBTED $ _______ PER~=_--~_,_FROM ( ICERTIFIED COPY OF MINUTES TO SHERIFF 
I SWORN, EXAMINED AND DISCHARG~D I PURGED OF CONTEMPT (IORDERED RELEASED 
)BAIL: (IAPPLIED IEXONERATED $ ( IFORFEITED ( )OTHER __________ __ 

)BENCH l'iARRfu"JT ORDERED FOR. __ ~--------------------- BAIL $ __________________ ~~~~~------
ISET FOR (ICOURT TRIAL IJURY TRIAL ON ____________ ~--~AT 8:45 AM_ TIME ESTI~~JE ______ _ 

( )JURY DEMANDED BY ( IJURY WAIVED BY ____________________ _ 
ITRI_~ COUNSEL PLAINTIFF _____________________ DEFENDANT ______________________ _ 
) SETTLEMENT CONFERENCE ON (I l'iEDNESDAY PRIOR TO TRIAL (ION 

( )OTHER ORDERS, ________________________________________________________________________________ _ 
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03/21/2014 11:41 FAX 408 882 2691 DTS CIVIL 

Calendar linc 5 

Case '\mne: Willard v. Herhst. et a/. 

Case '\0.: 1-13-CV-24S021 

Defendants Jerry Herbst. Maryanne Herbst. Timothy Herbst. JH. Inc .• Berry-Hinckley 
In"aSl,-ies. Terrible Herbst, Inc., Marc Berger and X-Roads Solutions Group bave filed two 
111<)lions: (I) to quash service of summons and complaint. and (2) to dismiss or stay pursuant to 
tk doelrine ot' forum non conveniens. Plaintiffs have not opposed either motion. 

The case is dismissed without prejudice as to the moving parties. 

- 00000-

I4i 006/006 

Exhibit 20-6

A.App.1106

A.App.1106



Exhibit 21 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 21 

F I L E D
Electronically
CV14-01712

2016-08-30 11:18:54 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5685608 : tbritton

A.App.1107

A.App.1107



CIV-110 
ATIORNEY OR PARTY WITHOUT ATIORNEY (Nama, Sialo Bar number. and address): 

BRIAN P. MOQUIN, SBN 257583 FOR COURT USE ONL Y 

LAW OFFICES OF BRIAN P. MOQUIN 
3506 LA CASTELLET COURT 
SAN JOSE, CA 95 148 

E!\l ::: ~-. -TELEPHONE NO.: 408.300.0022 FAX NO.: 408.843. 1678 , , 
E·MAlLADDRESS: BMOQUIN@LAWPRISM.COM .. ..• j 

ATIQRNEY FOR: Larry J. Willard , Overland Development Corp., Edward C. Wooley, and Judith A. Wooley 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA ZOl4 A I q Q I: li b 
STREET ADDRESS: 191 N. FIRST STREET 

MAILING ADDRESS: [i!';1; . '~: ·.:::i·. '~\!;', :' ~ ' ~.rf'I'x .. ':-1. 
CITY AND liP CODE: SAN JOSE, CA 95113 er_ '-';J.0eAO~~~1J..YEN 

BRANCH NAME: 
f<. C'fll!. 

PLAINTIFF/PETITIONER: LARRY J. WILLARD el a/. 

DEFENDANT/RESPONDENT: JERRY HERBST el a/. 

REQUEST FOR DISMISSAL CASE NUMBER: I-I 3-CY-24502 I 

A conformed copy will not be returned by the clerk unless a method of return is provided with the document. 

This form may not be used for dismissal of a derivative action or a class action or of any party or cause of action in a 
class action. (Cal. Rules of Court, rules 3.760 and 3.770.) 

1. TO THE CLERK: Please d ismiss this action as follows: 

a. (1) 0 With prejudice (2) 0 Without prejudice 

b. (1) 0 Complaint (2) 0 Petition 
(3) 0 Cross-complaint filed by (name) : 

(4) 0 Cross-complaint filed by (name): 

(5) 0 Entire action of all parties and all causes of action 

(6) 0 Other (specify):" 

on (date): 

on (date): 

2. (Complete in all cases except family law cases.) 
The court c=J did ~ did not waive court fees and costs for a party in this case. (This information may be obtained from 

the clerk. /f court fees and costs were waived, the declaration on the back of this form must be completed). 

Date: May 19,20 14 
Brian P: Moquin,. Esq .......................... . 

(TYPE OR PRINT NAME OF [L] ATTORNEY c=J PARTY WITHOUT ATTORNEY) (SIGNATURE) 

Attorney or party without attorney for: "If dismissal requested is of specified parties only of specified causes of action 
only, or of specIfied cross-complaints only. so state and identify the parties. 
causes of action. or cross-complaints to be dismissed. o PlaintifflPetitioner 0 DefendanVRespondent 

o Cross-Complainant 

3. TO THE CLERK: Consent to the above dismissal is hereby given"" 

Date: 

(TYPE OR PRINT NAME OF c=J ATTORNEY c=J PARTY WITHOUT ATTORNEY) 

•• If a cross-complaint - or Response (Family Law) seeking affi rmative 
relief - is on file. the attomey for cross-complainant (respondent) must 
sign this consent if required by Code of Civil Procedure section 581 (i) 
orG)· 

(SIGNATURE) 

Attorney or party without attorney for: 

o PlaintifflPetitioner 0 DefendanVRespondent 

o Cross-Complainant 

(To ~ompleted by clerk) 
4. [;z] Dismissal entered as requested on (date): MAY 1 92014 

Dismissal entered on (date): as to only (name): 50 
6.0 Dismissal not entered as requested for the following reasons (specify): 

7. a. cd! Attorney or party without attorney notified on (date): MAY 1 9 2014 
b. 0 Attorney or party without attorney not not ified. Fi ling party failed to provide 

o a copy to be conformed 0 means to return conformed copy 

Date: MAY 1 9 2014 Clerk, by ______ J_" _C_A_O_"_N_G_U_Y_E.::.N:...:..... ___ , Deputy 

Form Adopted fOr Mandatory Use 
Judicial Council of California 
CIV·1 10 [Rev. Jan. 1. 20131 

REQUEST FOR DISMISSAL 

Page10f2 

Code of Civil Procedure. § 581 et seq.: 
Gov. Code. § 68637(c): Cal. Rules of Court. rule 3.1390 

www.coutts.ca.gov 
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F I L E D
Electronically
CV14-01712

2016-08-30 11:18:54 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5685608 : tbritton

A.App.1109
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AP #1: 002·368·27 

RECORDING REQUESTED BY 

T.D. SERVICE COMPANY 

and when recorded mail to 

T.D. SERVICE COMPANY 
4000 W. METROPOLITAN DRIVE 
SUITE 400 
ORANGE, CA 92868 

RECORDED AT THE REQUEST OF 
SERVICELINK IRVINE 
03/21/2014 03:22PM 
FILE No.443196 
ALAN GLOVER 
CARSQN CITY RECORDER 
FEE $246.00 DEP LRD 

_...l.\Eft~D?f1--1....:.D~ ____ Space above this line for recorder's use ________ _ 

NOTICE OF BREACH AND DEFAULT AND ELECTION TO CAUSE SALE OF 
REAL PROPERTY UNDER DEED OF TRUST 

1111111111111111111111111 1111111111111111111111111111111111111111 

T.S. No: B544533 NV Unit Code: B Loan No: 24377 12560 l/WOOLEYIEDWARD C. 

Property Address: 1820 HIGHWAY 50 EAST, CARSON CITY, NV 89704 

NOTICE IS HEREBY GIVEN THAT T.D. SERVICE COMPANY is either the original 
Trustee, the duly appointed substituted Trustee, or acting as agent for the Trustee or 
Beneficiary under the following described Deed of Trust: 

Trustor: EDWARD C. WOOLEY, JUDITH A. WOOLEY 

Recorded January 30, 2007 as Instr. No. 363893 in Book --- Page --- of Official 
Records in the office of the Recorder of CARSON CITY County, NEVADA 

Said Deed of Trust secures certain obligations including one Note for the sum of 
$2,200,000.00. 

AND MODIFICATION AGREEMENT(S) DATED 05/25112, AND SAID DEED OF 
TRUST CONTAINS A SECURITY AGREEMENT OF EVEN DATE, AMENDED & 
REST ATED THREE YEAR ADJUST ABLE TERM NOTE 

That the Beneficial interest under such Deed of Trust and the obligations secured thereby are 
presently held by the Beneficiary; That a breach of, and default in, the obligations for which 
such Deed of Trust is security has occurred in that payment has not been made of: 
THE INSTALLMENT OF PRINCIPAL AND INTEREST WHICH BECAME DUE APRIL 
25,2013 AND ALL SUBSEQUENT INSTALLMENTS OF PRINCIPAL AND INTEREST. 
PLUS LATE CHARGE(S). PLUS ACCRUED LATE CHARGE(S) IN THE AMOUNT OF 
$916.97. DELINQUENT REAL ESTATE TAXES. DEFAULT INTEREST AT 3% 
EFFECTIVE 9-8-13. 

That by reason thereof, the present Beneficiary under such Deed of Trust has executed and 
delivered to said duly appointed Trustee, a written Declaration of Default and Demand for 
Sale, and has deposited with said duly appointed Trustee, such Deed of Trust and all 
documents evidencing obligations secured thereby, and has declared and does hereby declare 
all sums secured thereby immediately due and payable and has elected and does hereby elect 

443196 
Exhibit 22-1
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Page 2 
T.S. No: B544533 NV Unit Code: B Loan No: 24377125601/WOOLEYIEDWARD C. 

to cause the trust property to be sold to satisfy the obligations secured thereby. 

You may have the right to cure the default hereon and reinstate the obligation secured by 
such Deed of Trust above described. Section NRS 107.080 permits certain defaults to be 
cured upon the payment of the amounts required by that statutory section without requiring 
payment of that portion of principal and interest which would not be due had no default 
occurred. Where reinstatement is possible, if the default is not cured within the statutory 
period set forth in Section NRS 107.080 the right of reinstatement will terminate and the 
property may thereafter be sold. The Trustor may have the right to bring a court action to 
assert the nonexistence of a default or any other defense of Trustor to acceleration and Sale. 

Direct Foreclosure status inquiries to: 
T.D. Service Company 
4000 W. Metropolitan Drive 
Suite 400 
Orange, CA 92868-1988 
(800) 843-0260 

If you would like to discuss your loan or set up a meeting for us to assess your financial 
situation and explore options that may be available to avoid foreclosure please contact us at: 

Union Bank, N.A. 
9885 Towne Centre Drive 2-69-220 
San Diego, CA 92121 
Toni Scandlyn 

You may wish to consult a credit-counseling agency to assist you. The following is a local 
counselIng agency approved by the Department of Housing and Urban Development (RUD). 
Nevada Legal Services (Statewide) 877-693-2163, www.nevadalega1services.org. RUD can 
provide you with the names and addresses of additiona110cal counselin~ agencies if you call 
RUD's toll-free telephone number: 800-569-4287. Additional informatIOn may also be 
found on RUD's website: http://portal.hud.gov/portal/page/portal/HUDllocaloffices. 

DATED: 03/21114 

r~~~~~~~~~--_BY--------------------

The Beneficiary may be attempting to collect a debt and any information obtained may be 
used for that purpose. 

443196 
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Page 3 
T.S. No: B544533 NV Unit Code: B Loan No: 24377l256011WOOLEY/EDWARD C. 

STATE OF CALIFORNIA 
COUNTY OF ORANGE 

On 03/21114 before me, JAMIE VAN KEIRSBELK, a Notary Public, personally appeared 
MICHELLE PINO, who proved to me on the basis of satisfactory evidence to be the 
persooC.s1'Whose name~re subscribed to the within instrument and acknowledged to me 
that hel~/they executed The same in his/,lie)'/their authorized capacity~nd that by 
his/~eir signature~n the instrumenrthe persotW-or the entity upon behalf of which 
the person~ed, executed the instrument. 

I certify under penalty of perjury under the Laws of the State of California that the foregoing 
paragraph is true and correct. 

Signature __ ~~~:Z-:==-~ _____ (Seal) 

e , •• ' 2 $2'2$0.$°'1 

'I ~JAMIE VAN KEIRSBELK \~ l ...... COMM. # 2013677 :E 
o NOTARY PUBLIC CALIFORNIA ~ 
~ '. ORANGE COUNTY I\) 

11 My comm. 8lqlires March 21, 2017jt 
, i 0 • • , 4 • • • • • • • • • G 

443196 
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Borrower(s): 
Property Addres 
T.S. Number: 

EDWARD & JUDITH WOOLEY 
1820 HIGHWAY 50 EAST, CARSON CITY, NY. 89704 
B544533 

DECLARATION OF COMPLIANCE 
NY SB 321 (2013) Sec. II 

The undersigned, as an authorized agent or employee of the mortgage servicer named below, hereby declares that: 

o 

o 

o 

o 

o 

o 

The mortgage servker has contacted the borrower pursuant to S8321 Section II (2) in order to 
assess the borrower's financial situation and explore options for the borrower to avoid a foreclosure 
sale and to provide the toll free number to enable the borrower to find a housing counselor certified 
by HUD. Thirty (30) calendar days or more have passed since "initial contact" was made. 

The mortgage servicer has tried with due diligence to contact the borrower pursuant to SB321 
Section 11(5) in order to assess the borrower's financial situation and explore options for the 
borrower to avoid foreclosure sale. Despite the exercise of due diligence, the mortgage servicer has 
been unable to contact the borrower. Thirty (30) calendar days or more have passed since the due 
diligence requirements were satisfied. 

The requirements set forth in SB321 Section 11 do not apply because the individual did not meet 
the definition of "Borrower" pursuant to SB 321 Section 3. 

The requirements set forth in SB321 Section II do not apply because the subject loan is not a 
"residential mortgage loan" as defined by SB321 Section 7. A residential mortgage loan as defined 
by SB321 Section 7 is a loan primarily for personal, family or household use and which is secured 
by a mortgage or deed of trust on owner~occupied housing as defined in N.R.S. § I 07.086. 

The requirements of SB321 Section 1 I do not apply because the default event which precipitated 
this foreclosure was not a monetary default as defined in 5B321 Section II. 

Pursuant to SB 321 (2013) Sec. 7 because the property is not "owner~occupied" real property (as 
defined in N.R.S. § 107.086). 

No contact is required because the mortgage servicer is a financial institution as defined in N.R.S. § 
660.45 that, during its immediately preceding annual reporting period, as established with its 
primary regulator, has foreclosed on 100 or fewer real properties located in this state which 
constitute owner-occupied housing as defined N.R.S. § 1 07.86 

Dated: :;;",0 S-U¥ UNION BANK, N.A SUCCESSOR BY MERGER TO PACIFIC 
CAPITAL BA1\K DBA SOUTH VALLEY NATIONAL BANK, Mortgage Servicer 

SB 321 Rev. 9-20-13 

443196 
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AFFIDAVIT OF AUTHORITY TO EXERCISE THE 
POWER OF SALE· 

Record Title Holder: Trustee Name and Address: 
Edward C. Wooley and Judith A. T.D. Service Company 
Wooley, Trustees of The Edward C. 4000 West Metropolitan Drive 
Wooley and Judith A. Wooley Suite 400 
Intervivos Revocable Trust Year 2000 Orange, CA 92868 I? 6·5 Y.Y533 
Property Address: Deed of Trust Document Recorded 
1820 Highway 50 East January 30, 2007 as Instrument No. 
Carson City, NV 89704 363893 

STATE OF ( I,G 1'~'/'Y11 t;r ) 
" ~ ss' 

COUNTYOFWt/ffll, )' 

The affiant, -~r:J.-f-H'-+'--'--='--"---'-':::'~i'L---"'-L--"----' being first duly sworn 
upon oath and under penalty f perjury, attests as follows: 

1. I am an employee of Union Bank, N.A. Succesor by merger to Pacific Capital Bank, 
N.A. dba South Valley National Bank. I am duly authorized to make this Affidavit for Union Bank, 
N.A. Succesor by merger to Pacific Capital Bank, N.A. dba South Valley National Bank in its 
capacity as the current beneficiary of the subject Deed of Trust ("Beneficiary") for the current 
beneficiary of the Deed of Trust. 

2. I have the personal knowledge required to execute this Affidavit, as set forth in NRS 
107.080(2)(c) and can confirm the accuracy of the information set forth herein. If sworn as a 
witness, I could competently testify to the facts contained herein. 

3. In the regular and ordinary course of business, it is Union Bank, N.A. Succesor by 
merger to Pacific Capital Bank, N.A. dba South Valley National Bank's practice to make, collect, 
and maintain business records and documents related to any loan it originates, funds, purchases 
and/or services, including the Subject Loan (collectively, "Business Records"). I have continuing 
access to the Business Records for the Subject Loan, and I am familiar with the Business Records 
and I have personally reviewed the business records relied upon to compile this Affidavit. 

4. The full name and business address of the current trustee Of the current trustee's 
representative or assignee is: 

-""'-"'--'-' .. 
4000 West Metropolitan Drive 

T.D. Service Company Suite 400 
Orange, CA 92868 

Full Name Street, City, State, Zip 

APN#033-071-08 File No.: V543621 
1 

443196 
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5. The full name and business address of the current holder of the note secured by 
the Deed of Trust is: 

3151 East Imperial Highway 
Union Bank, N.A Brea, CA. 92821 
Full Name Street, City, State, Zip 

6. The full name and business address of the current beneficiary of record of the Deed 
of Trust is: 

3151 East Imperial Highway 
Union Bank, N.A Brea, CA. 92821 
Full Name Street, City, State, Zip 

7. The full name and business address of the current servicer of the obligation or 
debt secured by the Deed of Trust is: 

3151 East Imperial Highway 
Union Bank, N.A. Brea, CA. 92821 
Full Name Street, City, State, Zip 

8. The beneficiary, its successor in interest, or the trustee of the Deed of Trust has: 
(I) actual or constructive possession of the note secured by the Deed of Trust; and/or (II) is 
entitled to enforce the obligation or debt seeured by the Deed of Trust. If the latter is applicable 
and the obligation or debt is an "instrument," as defined in NRS § 104.3103(2), the beneficiary, 
successor in interest to the beneficiary, or trustee entitled to enforce the obligation or debt is 
either: (l) the holder of the instrument constituting the obligation or debt; (2) a non-holder in 
possession of the instrument who has the rights of the holder; or (3) a person not in possession 
of the instrument who is entitled to enforce the instrument pursuant to a court order issued NRS 
§ 104.3309. 

9. The beneficiary, its successor in interest, the trustee, the servicer of the obligation 
or debt secured by the Deed of Trust, or an attorney representing any of those persons, has sent 
to the obligor or borrower of the of the obligation or debt secured by the Deed of Trust a written 
statement containing the following information (I) the amount of payment required to make 
good the deficiency in performance or payment, avoid the exercise of the power of sale and 
reinstate the underlying obligation or debt, as of the date of the statement; (II) The amount in 
default; (III) the principal amount of the obligation or debt secured by the Deed of Trust; (IV) 
the amount of accrued interest and late charges; (V) a good faith estimate of all fees imposed in 
connection with the exercise of the power of sale; (VI) contact information for obtaining the 
most current amounts due and a local or toll free telephone number where the obligor or 

APN#033-071-08 File No.: V543621 
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borrower of the obligation or debt may call to receive the most current amounts due and a 
recitation of the information contained in this Affidavit. 

10. The borrower or obligor may utilize the following toll-free or local telephone 
number to inquire about the default, obtain the most current amounts due, receive a recitation of 
the information contained in this Affidavit, andlor explore loss mitigation alternatives: 800-999-
4406 or 818-865-3236. 

11. Pursuant to my personal review of the business records of the beneficiary, the 
successor in interest of the beneficiary, andlor the business records of the servicer of the 
obligation or debt secured by the Deed of Trust; andlor the records of the county recorder where 
the subject real property is located; andlor the title guaranty or title insurance issued by a title 
insurer or title agent authorized to do business in the state of Nevada, the following is the (I) 
date, (II) recordation number (or other unique designation); and (III) assignee of each recorded 
assignment of the subject Deed of Trust: 

Recorded Date or Recording number. Name of Assignee 
Dated Date (Fromffo) 
N/A N/A N/A 

Dated: ---..;3~~...!.....:../ I+L/I---L'f __ 

Print Name:-L~t......:-..:'.-.!..-1-~--=:=-..JL....J~..!q-.f.-lC.; 
STATEOF ___ _ 

COUNTY OF 

On this day of , 2014, personally appeared before me, a 
Notary Public, in and for said County and State, __________ _ 
known to me to be the persons described in and who executed the foregoing instrument in 
the capacity set forth therein, who acknowledged to me that he/she executed the same 
freely and voluntarily and for the uses and purposes therein mentioned. 

APN#033-071-08 

NOTARY PUBLIC IN AND FOR 
SAID COUNTY AND STATE 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
CIVIL CODE § 1189 

~ 

State of California 

County of \!fvv, + ,) r (1 
} 

On 0 3'- \1 - 70 I Y 
Date 

before me, Martha (J O('tIZ
I 

No+Ucu A)blle. 
Here Insert Name and Title of the Officer 

personally appeared 

----

Place Notary Seal Above 

Bq(on 
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory 
evidence to be the person~ whose nam~are 
subscribed to the within instrument and acknowledged 
to me that }tI!~ executed the same in 
~Mlr authorized capacity(~, and that by 

. er heff signature~ on the instrument the 
person(.s1, or the entity upon behalf of which the 
person~ acted, executed the instrument. 

I certify under PENAL TV OF PERJURY under the laws 
of the State of California that the foregoing paragraph 
is true and correct. 

WITNESS my hand and official 

Signature: -------':::::...-,.,a..,H-------

---------------------------OPTIONAL-------------------------
Though this section is optional, completing this information can deter alteration of the document or 

fraudulent reattachment of this form to an unintended document. 

Description of Attached Document te fe ise ..j. ha p:N-:Jef Of sale. 
Title or Type of Document: t¥t IdQW t Of- QV±hoy,-tv ·10 (!, Document Date: 3 - II - ;201 Y 
Number of Pages: :3 Signer(s) Other Than Named Above: --v').:....LI.OlJ.Y'€~---__ -_ 

Capacity{ies) Claimed by Signer(s) 
Signer's Name: ___________ _ Signer's Name: __________ _ 

o Corporate Officer - Title(s): _____ ~ o Corporate Officer - Title(s): _____ _ 
o Partner - 0 Limited 0 General D Partner - D Limited D General 
o Individual D Attorney in Fact D Individual D Attorney in Fact 
o Trustee Guardian or Conservator o Trustee D Guardian or Conservator 
D Other: ____________ _ Other: 

Signer Is Representing: ________ _ Signer Is Representing: _______ _ 

.~~ 

© 2013 National Notary Association • www.NationaINotary.org • 1-800-US NOTARY (1-800-876-6827) Item #5907 
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A. Settlement Statement U.s. Department of Housing 
and Urban Development 

OMB No. 2502-0265 

B. or Loan 
I. [J FHA 1. [J FmHA 3. [J Conv Unins 6. File Number 7. Loan Number 8. MoJ18ll8e lns Case Number 
4. [J VA S. 0 Conv Ins. 6. [J Seller Finance 06l749-PAH 

C. Note: ThIS form is furnished to give you a statement of actual seulement costs. Amounts prud to IIOd by the sealement agent arc shown. IIcn1S marked 
"(p.o.c.)- were paid outside the closing: they an: shown here for informational p~ IIOd an: not included in the totals. 

D. Nmne & Address ofBorrowcr E. Namc & AddRss of Seller F. Nmnc & Admss ofLcndcr 
Asset EltwDge Compao)' As QI for The R1dlJlrd The Edwurd C. Wooley IIDd Judith A. Wooley 
Wray 1981 Family Trust latervlvos ReYocable Uvlag Trust 

G. Property Location 

1365 BOring Blvd 
Sparks. NV 89436 

J. Summary of Borrower's Transaction 

100. Gross Amount Doc from Borrowcr 

101. Contract Sales Price 53.100,000.00 
102. Personal Property 
103. Scalement Chillges to borrower 58.695.00 
104. 
lOS. 
Adjustments for Items paid by seller In advance 
106. County Property Taxes 05120114 to 06130/14 SI.llS.34 
107. Sewer Usc Fcc OS120114 to 05131/14 $156.49 
108. HOA Dues 
109. Asscs$Cments 

110. RENTS 

111. 
Ill. 

113. 
114. 

115. 

116. 
120. Gross Amount Doe From BornnTer 53.110.G76.83 
200. Amoullts Paid By Or in Behalf or Borrower 
201. DePOSit or earnest money SIOO.OOO.OO 
202. Principal mnountofnew 10110(5) 

203. ExlstlDgloan(s) taken subject to 

204. LoIlO Amount 2nd Lien 
205. 

206. EXCHANGE FUNDS -
207. 
20S. 
209. 

AdjustmeDts for items uDpald by seller 
210. County Property Taxes 
211. Sewer Use Fcc 
212. HOA Dues 
213. Asscsscments 
214. RENTS OS120114 to OSl31/14 57.453.79 
215. 
216. 
217. 

218. 
219. 

llo. Total Paid By/For Borrower 5107.453.79 
300. Casb At Seltlement Fromlfo Borrower 
301. Gross Amount due liorn borrowcr(linc 120) 53.110.076.83 
302. Less amounts paid by/for borrower (line 220) 5107.-153.79 
303. Casb From Borrower 53.002.613.04 
Section 5 of the Real Estate SetUemcnt Procedures Act (RESPA) reqUires the 
following: "HUD must develop a Special Information Booklet to help persons 
borrowing money to finance the purchase of residential real estate to better 
understand the nature IIOd costs of real estate scttIement services; 
• EAch leuder must provide the booldet to IlIll1pplic:ants from whom it receIVes 
or fOr whom it prepares D wnttco application to borTOl' money to flDlUlcc the 
purchase of residential real estate; • Lenders must prepare and distnllulC with 
the Booklet a Good Fnlth estimate of the scnlcmcnt costs that the borrower is 
lil.-ely to Incur m coMedion Wllb the SCUlement. These disclosures IIlC 

IIlIIrtdctory. 

H. Seulcmcnt Agent Name 
Westera nUe Company. LLC 
5390 Klelzke Ln, Suite 101 
Reno, NV 89511 Tax ID: 80-0163541 
UadermittI:D By: First American ntle Company 

Placc ofSeulcmcnt I. Senlcmcnt Date 
Western ntle Company SIlOIlOI4 
Kletzke Omce Fund: 
5390 Kletzke Ln Suite 101 
Reno. NV 89511 
K. Summary of SdIer's Transaction 
400. Gross Amount Due to Seller 

40 I. Contnltt Sales Pnce 53.100.000.00 
402. Personal Property 

403. 
404. 
405. 

Adjllltmcats for Items PAid by aeUer in adwnce 
406. County Property Taxes OS120114 to 06130114 51.llS.34 
407. Scwer Usc Fcc 05120114 to 05131114 SI56.49 
4OS. HOA Dues 
409.AsscssemcnlS 
410. RENTS 
411. 
411. 

413. 
414. 
415. 

416. 

420. Gross Amount Due to Seller $3.101.381.83 
500. ReducdOllJ 10 Amount Due to SeDer 
50 I. Excess Deposit 

502. Settlement Charges to Seller (lioe 1400) 5.47,847.30 

503. Existing Loan(s) Taken Subject to 

504. Poyoffofrustmortgqe loan 
50S. Payoff of second mortgage loan 

506. PAYOFF UNION BANK Sl,075,236.35 

507 

50S. 
509. 

AdjustmCSlts for items unpaid by seller 
510. County PropcrlyTaxcs 
511. Sewer Use Fcc 
S 12. HOA Dues 
513. Asscsscmcnts 
514. RENTS 05120114 to OSl3l/14 57.453.79 
SIS. 
516. 
517 

518. 
519. 

510. Total ReclUCtiOD Amount Due Seller S2.230.537.44 
600. Casb At Setdemeut ToIFrom Seller 
601. Gros1 Amount due to seller (line 420) I $3.101.381.83 
601. Less rcclucuons m amt. due seller (line 520) I Sl.l30.537 .44 
603. Casb To Seller J 5870.844.39 

Section 4(a) of RESPA mandcles that HUD develop IIIId prcscnbc thIS standard 
form to be used at the time of 10110 scttIement to provide full dbclosurc of all 
charges imposed upon the borrower and seller. These an: thml party disclosures 
tha111lC designed to provide the borrower with pcrtmcnt informat100 during the 
sculcmcnt process in order to be a better shopper. 
The Public Reporting Burden for this collection of information IS estimated to 
llVerage one hour per response, including the time fOr reviewing mstructlOns 
searching existing data sources. gathering and mllintaining the dclll needed, and 
complc:tlng and JCY1cwill3 the colk:ctlon ofinformnlicm. 
This agency may not collect this information. IIIId you IIlC not rcquin:d to 
complete this form. unless it displays a currently valid OMB conlJOl number. 
The mformation requested does not lend itsclfto confidentiality. 

Previous Editions IIlC Obsolete Pase I form BUD-I (3/86) 
Handbook 4305.2 
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First AInerican Tide Insurance Company 
National Commercial Services 

5 First American Way· Santa Ana, CA 92707 

SeDers Final Settlement Statement 

Property: 7695 & 7699 S. Virginia, Reno, NV File No: NCS-203502-SAI 
Officer: Dawn Niehaus/mlh 
New Loan No: 

Buyer: 
Address: 
Seller: 
Address: 

Settlement Date: 
Disbursement Date: 
Print Date: 

02124/2006 

02/24/2006 
311612006, 11: 14 AM 

Overland Development Inc.; Larry James Willard Trust; Xchange Solutions, Inc. as Q.1. 
c/o Dan Gluhaich, Intero Real Estate, 175 E. Main St., Ste. 130, Morgan Hill, CA 95037 
P.A. Morabito & Co., Limited 
c/o Ji Lube International, Inc., 668 N. Pacific Coast Hi wa, Ste. 517, La naBeach, CA 92651 

Charlie DescriPtion ... SeIler Charge Seller-Credit 
Consideration: 
Totau:o~~Id~~tion 

.. !.i.!.!!:~.~_~X~.~ ... ~~!!.~g~~."~~.: ...... _ ... __ "."."."." ............ "."_"_"_ .. "." ............. "."." ... _ ... "."." ....... "."."." ... _"."."." ..... " ............. "_"."_" ... . 
Leasehold Policy ($1,464,375) - First American Title Insurance Company National Commercial 
Services 

. 'poH~'y:StandMd"ALT A·i99·i··owner~··:··Fji5t·"AiTieTic~~·Tii"lelns~·~a~·ce·COmp~ny"'Natioiial-C~~mercia( .. 
Services 

··fE?~i.~i~~~~~_;;~~~~::~::f.t~i:~p?~?~~::fi!f~)~~~:~~~~~~:~~P~~~::B~:~i£~~{¢'9.~:~~~i~L~·~X~~~:::-·" 
.. ~.!.~.£ ... ~~~~~_i.!!.gJ~.~.s __ ~_:ri~.s.~""~!!.l.~.~.~~Il.I1 __ T.i.~.I~.99.~p_a_I!L .................... ". __ 
... p"~~~.~~~~.I~~.!!.~.I~ .. 0..m_~g~~~.ty .. ~"!:!~~~~~"~~.r.!~~."T1g_~S:.~~P.Il.!!:t."." 

Cash (X To) ( From) Seller 

Totals 

3,550.00 

36,387.50 

17,750,000.00 i 17,750,000.00 

Page 1 of 1 
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f<1rst American Title Insurance Company 
National Commercial Services 

5 First American Way· Santa Ana, CA 92707 

Buyer's Final Settlement Statement 

Property: 7695 & 7699 S. Virginia, Reno, NV Flle No: NCS-203502-SA1 
Officer: Dawn Niehausllan 
New Loan No: 

Buyer: 
Address: 
Seller: 
Address: 

Settlement Date: 02/24/2006 
Disbursement Date: 02/24/2006 
Print Date: 31112006, 12:07 PM 

Overland Development Inc.; Larry James Willard Trust; Xchange Solutions, Inc. as Q.I. 
clo Dan Gluhaich, Intero Real Estate, 175 E. Main St., Ste. 130, Morgan Hill, CA 95037 
p ,A. Morabito & Co., Limited 
clo lif Lube International, Inc., 668 N. Pacific Coast Hi a, Ste. 517, La a Beach, CA 92651 

Chan~e Descril!tion B!!yef Charge Buyer Credit 
Consideration: 

::f~,~.a.X,¢.~~~!.4.·~ii.!J£~:::· 

Prorati~~s: 
:'i~~'~·~ii.'!~~.~-i.:¢'~i(Q~g4[Q?,,!£'§~?(j:VQI@~,~.?.'?..Q';?.??i!a..Y. "." ................... "._ 

Totals 

1.0' 
143.00 

17,938,094.34 I 
I 

17,938,094.34 

Page 1 oft 
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PURCHASE AND SALE AGREEMENT 

This PURCHASE AND SA~l AGREEMENT ("Agreement") is made and entered into 
effective as of November JL 2005 ("Effective Date") between and among P. A. 
MORABITO & CO., LIMITED., a Nevada corporation having an address at 425 Maestro 
Drive, Reno, Nevada ("Seller") and LARRY WD..LARD, an individual having an address at 

("Buyer"). 

RECITALS /:S ~~.j- b f'~ rf!--/ 
A. Seller ( i" f the re::J property located at 7695 and 7699 S. Virginia, Reno, 
Nevada. Consisting ofapproxirnately ~171 ~ square feet ("Property"), as more particularly 
described in Exhibit "'A". ' ~ 

B. The Property will be owned by Buyer, but the business operations at the Property and the 
gaming machines at the Property will remain the property of the Seller or licensed operator, as 
the case may be. 

C. The Seller will be tbe "Lessee", and Buyer shall be the "Lessor" at the Property. 

D. Seller desires to lease-back the Property pursuant to a lease in substantially the form 
attached hereto as Exhibit "B" ("Lease"). The Lease shall be signed at the closing of this 
matter. The parties desire to lease with an.initial rent term of twenty (20) years, with two (2) five 
(5) years options to extend the Lease. The initial annual rent shall be ONE MILLION FOUR 
HUNDRED SIXTY-FOUR THOUSAND THREE HUNDRED SEVENTY-FIVE 
DOLLARS PER ANNUM ($1,464,375). Lease payments shall commence on Closing. 
Thereafter, rent payments under the Lease shall be made monthly On the first day of each month. 
If the first lease payment is not on the first of each month, the payment shall be prorated. The 
minimum rent shall be adjusted upward by two (2) percent oompounded annually. on the 
anniversary date of the flI'st lease payment date under the °Lease during eaeh year of the initial 
and extended terms ofthe Lease. Buyer and Seller acknowledge that the Lease is a NNN Lease, 
and Seller as Lessee shall be responsible fur all liens and encumbrances. No security deposit 
from Seller as Lessee to Buyer as Lessor shaIJ be required. 

NOW, THEREFORE, in consideration of the mutua! promises, and subject to the conditions set 
forth below, the parties now agree as fullows: 

1. Purchase Price. The total purchase price to be paid by Buyer to Seller for the purchase 
of the Property shall be the sum of SEVENTEEN MD..LlON SEVEN HUNDRED FIFI'Y 
THOUSAND DOLLARS ($17,750,000) ("Purchase Price"). The' provisions of this 
Agreement shall constitute joint instructions to the Escrow Holder (as defined below). 

1.1 PaYJllellt of Deposit. Upon execution of this Agreement, Buyer will make an 
initial deposit of TWO HUNDRED FIFTY THOUSAND DOLLARS (SlSO,OOO_OO) in cash or 

Pu«;haw: aDd Sale A~'men[ 
"l"iba,rol!nl'Willard 
7695 3lld 1699 S. Virgjt1ia., Rcmo 
1111 BIlOO5 
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certified funds, payable in the form of a certified check or wire transfer, with the Escrow Bolder. 
Any and all fees due by Buyer shall be payable from this lrutial Payment ("Initial Payment") 

1.2 Payment of Balance of Purchase Price. At Closing, Buyer shall pay in cash or 
certified funds, payable in the form of a certified check or wire transfer. the balance of the 
purchase price (such balance being SEVENTEEN MILLION FIVE HUNDRED THOUSAND 
DOLLARS ($11,500,000). subject ro adjustments as set forth herein. 

2. CLOSING; ESCROW HOLDER. 

2.1 Escrow Holder; Deposit; Closing Date. Escrow Bolder shall cause. at Buyer's 
expense, a. current commitment for title insurance ("Title Commitment") concerning the 
Property to be issued by First American Title Company. Terri Hovdestad, Escrow Officer, First' 
American Title Insurance Company, I First American Way, Santa Ana, CA 92707, 714-800-
3167 shall serve as title agent and "ESI'row Holder" for this transaction. Buyer and Seller shall 

@/
ShareequaIlYallr}'asonibleandcustOmaryescrowfeesandchargeS.The Closing shall occur nO 
later than 0 I L [~ 'Yt' IJ ~ . Promptly after mutual execution of this 

.' Agreement, Buyer and Seller shall open an escrow with Escrow Holder, and shall execute such 
instructions, as Escrow Holder may request which are not inconsistent with the provisions ofthis 
Agreement. Escrow Bolder is hereby authorized and instructed to conduct the escrow in 
accordance with this Agreement, applicable law and custom and practice of the commllllity in 
which Escrow Bolder is located, including any reporting requirements of the Intemal Revenue 
Code. 

2.2 Documents Required alor before Closing. Seller shall deliver to Escrow 
Holder in time for delivery to Buyer at tbe Closing, an original ink signed deed duly executed by 
the appropriate party and in recordable. form, conveying fee title to the Property to Buyer. 

2.3 Other Obligations at Closing. At Closing, the parties shall execute and deliver 
to one another all documents set forth in this Agreement, and, in addition, such other documents 
as may be necessary or appropriate to accomplish in a complete and proper manner the 
transactioQ contemplated by this Agreement. 

3. TITLE REPORT; TITLE. Seller will provide Buyer with a preliminary title report on 
the Property ("Property Title Report"), together with full legible copies of all exceptions in the 
Report upon opening of escrow. Seller, at its expense, shall provide or cause to be provided, 
good, valid and marketable title to free and clear of all liens and in a form acceptable to Buyer, 
as evidenced by Escrow Holder's ALTA standard policy of title insurance in the amount oftbe 
Purchase Price, showing title in the Property vested in Buyer. 

4. CLOSING COSTS. All State, County and City transfer taxes and/or documentary 
transfer taxes. premium for the policy of title insurance, and all other costs and expenses of 
escrow including escrow fees and recording fees shall be according to tbe County custom of the 
Property's jurisdiction. 

PUrc;h.l1C ;Ind 5,,10::: AgJl:I.."mc:rll 

Tibuom and Wooley 
US Hwy so, C .... onCity. NV 
lltlllnOOS 

- 2 -
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NOV-IS-DS 12:34PM FROM-Int • ., R.al"-~t. SOrvle. T-340 P 004/012 ,-m 

S. BUYER'S AND SELLER'S CONDITIONS TO CLOSING. 

5.1 Buyu's Conditions to Closing. Buyer's obligation to close shall be conditioned 
on the satisfaction of only the following conditions at Closing. Buyer's review and all 
inspections are at Buyer's sole cost and expense, All documentation, including but not limited to 
reports and records supplied by Seller and Buyer's review and inspection and copying shall be 
strictly confidential and distribution shall be limited to Buyer's agents and representatives, legal 
and financial advisors, andlor third parties with an economic interest in the transaction. 

A. Due Diligence Period. The "Due Diligence Period" for review of all 
documents shall expire within five days 0 f mutual execution of this AgTeement by Buyer and 
SeUer. Buyer's acknowledges receipt of the (i) preliminary title report; (ii) survey; and (iii) 
phase Ienvirorunental report concurrent with the execution of this Agreement. No other 
diligence is due from Seller to Buyer. 

B. Financial Ability. Buyer shall provide, upon SeUer's request, written 
evidence from Buyer's lender or another financial institution andlor Qualified Intermediary with 
knowledge of Buyer's ability to purchase this Property. 

C. Deeds and Title Insurance on Property. Buyer's receipt of Title 
Insurance on the Property as specified in Section 3 above. 

D. Performanee bv SeDer. On or before the Closing Date, Seller will have 
perfurmed, satisfied and complied in all material respects with all covenants, agreements and 
conditions reqUiTed of any of them by this Agreement. 

E. Accuracy of Seller's Warranties. Except as otherwise permitted by this 
Agreement, all warranties by Seller in this Agreement, or in any written document that will be 
delivered to Buyer by any of them under this Agreement, must be true in all rnaterialrespects on 
the Closing Datc as though made at that time. 

5.2 SeDer's Condition to Closinf!. Seller's obligation to close shall be conditioned 
on the satisfaction of the fullowing conditions precedent in favor of Seller at Closing: 

A. Performance by Buyer. On or before the Closing Date, Buyer will have 
performed, satisfied and complied in all material respects with all covenants, agreements and 
conditions required by this Agreement. 

6. REPRESENTATIONS AND WARRANTIES OF SELLER. As a 
material inducement to Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereby, Seller makes the fullowing represelltations and warranties to Buyer: 

6.1 Organization and Oualification. Seller is a validly existing corporation and in 
good standing under the laws of the State of Nevada, and is qualified to do business in the State 
of Nevada and has the power and authority to lease and operate its business at the Property. 
Purchase and Sale Agrtl,.-mCRl 

Tibarom and Wooley 
US Hw'1 SO,Cursoa Cily. NV 
1II181200S 

- 3 -
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NOV-Ia-05 IZ:34PM FROM-Intera Ro.' r~\te Sorv,ce 

6.2 Authority Relative to this Agreement. Seller has the power and authority to 
enter into this Agreement and this Agreemenr· and all agreements, instruments of transfer, 
doc\IIIlents and deeds to be executed in connection with the Closing of this transaction, have 
been or will be, as applicable, duly executed and delivered by Seller and constitute valid and 
binding obligations of Seller, enfurceable against Seller, in accordance with their terms. Seller 
has the right, power, legal capacity and authority to enter into and perform its respective 
obligations under this Agreement, and except as otherwise provided fur or disclosed in this 
Agreement, no approvals or consents of any persons other than Seller are required. The 
execution and delivery of this Agreement by Seller has been duly authorized by all necessary 
action on the PaIt of Seller. 

6.3 Title to Assets and the Prooertv. Except as otherwise provided for or disclosed 
in this. Agreement, Seller has, or will cause to be conveyed to Buyer, at the time of the Closing, 
good and marketable title to the Property. The Property will be as of the Closing Date free and 
clear of mortgages, liens, mechanics' or materialmen's lien rights, pledges, charges, monetary 
encumbrances (other than bonds or improvement assessments as provided elsewhere in this 
Agreement), equities and claims. 

6.4 Buyer's Acceptance of the Property. Buyer represents to Seller that it has 
made a visual inspection of the Property. Buyer acknowledges that it has the obligation to 
conduct studies and investigations of the Property, at its sole cost and expense, fur the purposes 
of becoming familiar with the condition of the Property to the extent it deems necessary. 
Purchaser acknowledges and agrees that it has been or will, prior to the expiration of the Due 
Diligence Period, be given a full opportunity to inspect and investigate every aspect of the Real 
Property and »urchaser's desired development and use of the Real Property. Purchaser 
specifically acknowledges and agrees that the Real Property is being sold by Seller on an "AS 
IS WITH ALL FAULTS" basis and in its condition as oftbe date of this Agreement and as of 
the Closing Date, except as expressly set forth in this Agreement. Except as expressly set forth 
in this Agreement, no representations or warranties have been made or are made and no 
responsibility has been or is assumed by SeHer or by any member, manager, agent, attorney, or 
representative of Seller acting or purporting to act on behalf of Seller as to any matters 
concerning the Property or Project. Purchaser acknowledges that it is not relying upon any 
statement or representation by Seller unless such statement or representation is specifically 
embodied in this Agreement. 

6.5 Due Diligence Materials. Buyer acknowledges that Seller makes no 
representation or warranty aOOm the completeness, accuracy or veracity of any due diligence 
materials provided by SelJer to Buyer. 

6.6 Litigation. There is no pending, or, to the best of SeHer's knowledge, threatened, 
suit action, arbitration, or legal, administrative, or other proceeding, or governmental 
investigation against or affecting the Property. . 
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6.7 Compliance with Laws and Regulations. To Seller's present knowledge, the 
Property is in compliance with all material requirements of law, Federal, State and local, and all 
material requirements of all govenunental bodies or agencies having jurisdiction over the 
Property. The Seller has not received any notice, not heretofore complied with, from ~y 
Federal, State or municipal authority or any insurance or inspection body that the Property fads 
to comply with any applicable law, ordinance, regulation, building or zoning law, or requirement 
of any public body or authority. 

6.8 Valid and Binding Agreement The representations, warranties, and covenants 
made under this Agreement constitute vaud and binding obligations of Seller and are enfurceable 
against Seller. 

7. REPRESENT ATJONS AND WARRANTIES OF BUYER. As a material inducement 
to Seller to enter into this Agreement and to consummate the transactions contemplated hereby, 
Buyer makes thc following representations and warranties to Seller: 

7.1 Organization and Oualification. Buyer has the power and authority to enter 
into this Agreement and to own the Property. 

7.2 Authoritv Relative to this .4.greement This Agreement and all agreements, 
instruments of transfer, documents and deeds to be executed in connection with the closing of 
this transaction, have been or will be, as applicable, duly executed and delivered by Buyer and 
constitute valid and binding obligations of Buyer, enfurceable againSt Buyer, in accordance with 
their terms. 

7.3 Valid and Binding Agreement. The representations, warranties, and covenants 
made under this Agreement constitute valid and binding obligations of Buyer and are 
enfurceable against Buyer. 

8. CONFIJ)ENTIALITY Buyer and Seller shall keep this Agreement and any and all 
infonnation, materials and dncumentation, including but not limited to financial statements, 
reports, records and asset lists, and infurmation submitted by any party hereto to the other, 
whether submitted pursuant to the terms of this Agreement, or otherwise, or otherwise 
discovered in furtherance of this Agreement, confidential and make no public announcement of 
its content, nor shall either party divulge, communicate, disclose or use to tbe detriment of the 
other party, or tor the benefit of any other person or persons, such information, documents or 
materials in any manner nor use such information or materials for any purposes other than as set 
forth in this Agreement. Disclosure to each party's respective agents, representatives, attorneys, 
accountants, lenders and/or third parties with an economic interest in the transaction is exempt. 

9. ADDITIONAL AGREEMENTS. 

9.1 Fees and Expenses. Buyer, on the one side, and Seller, on the other side, shall 
each bear their own expenses fur legal and accounting fees, costs and expenses incurred in 
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negotiating and preparing ttris Agreement, negotiating and preparing all of the other paperwork 
in connection with this Agreement, and carrying out the transactions contemplated by ttris 
Agreement. 

9.2 Broker's Fees. The Buyer is represented by Sperry Van Ness ("Sperry Van 
Ness"). Seller will pay a commission amount equal to $350,000 to Sperry Van Ness at Closing 
and Seller will be solely responsible for payment of such fee. Buyer will not be responsibJe for 
payment of any fee or commission to Sperry Van Ness. 

9.3 Further Acts. The parties agree to execute and deliver all documents and 
perform all further acts that may be reasonably necessary to carry out the provisions of this 
Agreement and [Q cooperate with each other in connection with the furegoing. 

9.4 Controlling Law. This Agreernent and all questions relating to its validity, 
interpretation, performance and enforcement (including, without limitation, provisions 
concerning limitations of actions), shall be governed by and construed in accordance with the 
laws ofStatc of Nevada. 

9.5 Attorneys' Fees and Costs. If any party hereto institutes any legal action or 
proceeding arising out of or related to this Agreement the prevailing party shall be entitled to 
reasonable attomeys' fees and expenses, and all other recoverable costs and damages, including 
any and all such costs on appeaL . 

9.6 Parties in Interest. This Agreement shall be binding upon and inure solely to the 
benefit of each party hereto and their respective successors and pemritted assigns, and nothing in 
this Agreement, express or implied, is intended to confer upon any other person any right or 
remedies of any nature whatsoever under or by reason of this Agreement. 

9.7 Assignment. This Agreement (including the other docwnents and instruments 
referred to herein) may not be assigned without the written consent of each other party hereto, 
which consent shall not be unreasonably withheld. 

9.8 Provisions Separable. The provisions of this Agreement are independent of and 
separable from each other, and no provision shall be affected or rendered invalid or 
unenforceable by virtue of the mct that for any reason any other or others of them may be invalid 
or unenfurceable in whole or in part. 

9.9 Integration. This Agreement contains the entire understanding among the parties 
hereto with respect to the subject matter hereof; and except as herein contained supersedes all 
prior and contemporaneous agreements and understandings, inducements or conditions, express 
or implied, oral or written. This Agreement may not be modified or amended other than by an 
agreement in writing signed by each of the parties named on the first page of this Agreement. 

9,\0 Time is of Essence. Time is of the essence of this Agreement, all documents and 
all transactions contemplated herein. 
Pun:hiUiC' ;md Sale: A~"DJtnt 
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9.11 N Qtices. All notices, requests, demands and other communications required or 
permitted under this Agreement shall be in writing and shall be deemed to have been duly given, 
made and received only when (1) delivered (personally, by courier service such as Federal 
Express, or by other messenger); (2) if transmitted by facsimile transmission, then On the date of 
transmission as confirmed by the facsimile equipment the recipient location; provided that if 
transmission is after 5:00 p_m. on any day, then notice shall not be deemed given until the 
following business day; or (3) or the date mailed, when deposited in the United States mails, 
certified mail, postage prepaid, return receipt requested, addressed as set forth below: 

TO: 

with a copy to: 

TO: 

Seller; 

Paul Morabito 
668 North Pacific Coast Highway, Suite 517 
Laguna Beach, California 92651 
P: (949) 464-9251 
F: (949) 464-9261 

Sujata Yalamanchili, Esq. 
Hodgson Russ LLP 
One M&T Plaza, Suite 2000 
Buffalo, New York 14202 
P: (716) 848-1657 
F: (716) 849-0349 

Buyer: 

Larry Willard 
c/o Dan Gluhaichllntero Real Estate 
175 E. Main Street, Suite 130 
Morgan Hil~ Califurnia 
P: (408) 201-0120 

Notice by mail shall be by airmail if posted outside of the continental United 
. States. Any party may alter the address to which communications or copies are to be sent by 

giving notice of such change of address in confurmity with the provisions of this Section for the 
giving of notice. 

9.12 Execution in Counterparts and Via Facsimile. This Agreement may be 
executed in any number of countexpaItS, each of which shall be deemed to be an original as 
against any paIty whose signature appears thereon, and all of which shall together constitute one 
and the same instrument. This Agreement shall become binding when one or more counterparts 
hereo~ individually or taken together, bear the signatures ofall of the parties reflected hereon as 
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the signatories. A signature Oil this Agreement sent via facsimile shall be deemed an original 
signature for the purposes of enforcement. 

9.13 Section Headings. The section headings in this Agreement are for convenience 
only; they form no part of this Agreement and shall not affect their interpretation. 

9.14 Number of Days. In computing the number of days for purposes of this 
Agreement, all days shall be counted including Saturdays, Sundays and holidays; provided, 
however, that if the fmal day of any time period falls on a Saturday, Sunday or holiday on wlrich 
federal banks are or may elect to be closed, then the final day shall be deemed to be the next day 
which is not a Saturday, Sunday or such holiday. 

9.15 Construction of Agreement. This Agreement has been prepared, and 
negotiations in cOlUlection with it have been conducted,by the joint efforts of Seller and Buyer. 
Tws Agreement is to be construed simply and fairly, and nOI strictly for or against any of the 
parties. 

9.16 Further Ads. The parties agree to execute and deliver all documents and 
perform all further acts that may be reasonably necessary to carry out the provisions of this 
Agreement. 

9.17 Tax Deferred Exchange. Seller and Buyer are aware and acknowledge that 
Buyer may be purchasing the Property and Seller may be selling the Property as part of a 
transaction to qualify as a tax-deferred exchange pursuant to section 1031 of the Internal 
Revenue Code of 1986, as amended. Buyer and Seller agree to use their best efforts and 
cooperate in completing any such exchange, including executing and acknowledging all 
documents reasonably requested by the other party (subject to the reasonable approval of the 
parties' respective counsel), at no additional liability or cost to the other party. Buyer and SeUer 
shall indemnify and hold one another harmless from any and all claims, liabilities, and costs 
resulting from each such party's exchange transaction. Seller makes no legal or tax 
representations regarding Buyer's exchange. 

(SIGNATURES APPEAR ON THE FOLLOWING PAGE) 
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IN WJlNESS WHEREOF, the panics hav" l:2""uted Ibis AgrecmClll effa:;tivc as of the 
doa" tirsl written above. 

SEll Ell: 

BUYER.: 

~""S:ok:~1 
Tn..om .... WPD~ 
uS N-y.so.c-.onc-.. NV 
nnMII05 

NOV 18,2005 10:23A 
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