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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
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(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

vi 
 

 
(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xvi 
 

 
(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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,LEASE AGREEMENT 

THIS LEASE AGREEMENT (this "Leasetl
) is made as of November 18,2005 by and 

between OVERLAND DEVEOPMENT CORPORATION INC. dba LJW ENTERPmSES 
INC. and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES WILLARD 
TRUST ("Lessor"), whose address is 133 Glenridge Avenue, Los Gatos; CA 95030, and 
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose address is 425 
Maestro Drive, Reno, NV 89511 

In consideration of the mutual covenants and agreements herein contained, Lessor and 
Lessee hereby covenant and agree as follows: 

Certain Defined Terms. Capitalized tenns not defined herein shall have the meanings set 
forth in Exhibit A hereto. 

Lease of Property; Use; Possession. In consideration of the Rentals and other Monetary 
Obligations to be paid by 'Lessee and of the. other tenns, covenants and conditions on Lessee's 
part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and 
leases, the Property (as such tenn is defined in Exhibit A attached hereto and which Property is 
located at the address set forth in Exhibit B attached hereto and situated on the real property 
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal 
Requirements (including any existing violation thereof), and the condition of the Property as of 
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein' 
shall not be construed as a revival of any Pennitted Encumbrance which may have expired or 
been terminated. During the Lease Tenn, the Property shall be used solely for the operation of a 
Pennitted Facility, and related purposes such as ingress, egress and parking. 

To the maximum extent permitted by law, Lessee waives the implied warranty of 
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is, II in 
its current condition, with no representations, warranties or covenants, expr~s or implied, on the 
part of the Lessor with respect to condition of the same or the suitability of the Property for 
Lessee's intended use. 

Lease Term; Extension. The initial term of this Lease ("Initial Tenn") shall commence 
February 24. 2006 ("Effectiye Date") and shall expire at midnight on August 23, 2023 
(,'Expiration Date"), unless terminated sooner as provided in this Lease and as may be extended 
as provided herein. The time period during which this Lease shall actually be in effect, including 
any Extension Term, is referred to herein as the "Lease Tenn." Lessee shall have the right and 
option (each, an "Extension Option") to extend the Initial Term for four (4) additional successive 
periods offive (5) years each (each, an "Extension Jenn"), pursuant to the terms and 
conditions of this Lease then in effect Lessee may only exercise the Extension Options by 
giving written notice thereof to Lessor of its election to do so first, no later than two hundred 
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the 
immediately preceding Extension Term, as the case may be. If written notice of the exercise of 
any Extension Option is not received by Lessor by the applicable dates described above, then this 
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Lease shall terminate on the last day of the Initial Tenn or, if applicable, the last day of the 
Extension Tenn then in effect. 

4. . Rental and Other Monetary Obligations. 

A. Base Monthly Rental. During the Initial Term, on or before the first day of 
each calendar month, Lessee shall pay in aq,vance the Base Monthly Rental; provided, 
however, if the Effective Date is a date other than the first day of the month, Lessee shall 
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base 
Monthly Rental prorated by multiplying the Base Monthly Rental by a ~action, the 
numerator of which is the number of days remaining in the month (including the 
Effective Date) for which Rental is being paid, and the denominator of whic~ is the total 
number of days in such month. During the Extension Terms, if any, Lessee shall pay the 
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4. 
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its 
obligations under this Lease at its sole cost and. expense and shall pay all Rental and any 
other Monetary Obligation due hereunder when due and payable, without notice or 
demand. 

_ B. Adjustments. On the first Adjustment Date and on each Adjustment Date 
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent 
Adjustment. The "Rent Adjustment" shall be an am.ount equal to two percent (2%) of the 
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The 
Adjustment Date shall be on the annual anniversary of the Effective Date. 

C. Additional Rental. Lessee shall pay and discharge, as additional rental· 
("Additional Rental "), all sums of money required to be paid by Lessee under this Lease 
which are not specifically referred to as Base Annual Rental or Base Monthly Rental. 
Lessee shall pay and discharge any Additional Rental when the same shall become due, . 
provided that amounts which are billed to Lessor or any third party, but not to Lessee, 
shall be paid wi~in five (5) days after Lessor's demand for payment thereof or, iflater, 
when the same are due. 'In no event shall Lessee be required to pay to L~ssor any item of 
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant 
to any provision of this Lease. 

D. Payment of Rental and Other Monetary Obligations. All Rental and other 
Monetary Obligations which Lessee is required to pay hereunder shall be the 
unconditional obligation of Lessee and shall be payable in full when due without any 
setoff, abatement, defennent, deduction or counterclaim whatsoever, except as set forth 
herein. All payments of Base Monthly Rental and any other Monetary Obligations 
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first 
paragraph of this Lease or such other address as Lessor may designate pursuant to 
Section 24 hereof 

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee 
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the 
exact amount of such costs being extremely difficult and impracticable to fix in advance. 
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Such costs include, without limitation, processing and accounting charges, and late 
charges that may be imposed on Lessor by the terms of any encumbrance and note 
secured by any encumbrance covering the Property. Therefore, if any payment which is 
required to be made by Lessee to Lessor pursuant to the terms ofthis Lease is made more 
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor; as a late 
payment charge, five percent (5%) of the amount of the delinquent payment. 
Additionally, if any payment which is required to be made by Lessee pursuant to the 
tenns of this Lease is made more than ten (10) days after the due date thereof, such 
payment shall bear interest at the Default Rate until received by Lessor. The late payment 
charge and default interest shall be paid to Lessor at the time of payment of the 
delinquent amount. The late payment charge and the default interest charge shall 
compensate Lessor for the expenses incurred by Lessor in financing, collecting and 
processing the late payment. The parties agree that the late charge and the default interest 
charge represent a fair and reasonable estimate of the costs that Lessor will incur by 
reason oflate payment by Lessee. 

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral, 
and all agreements for use or occupancy of the Property together with any and all extensions and 
renewals thereof and any and all further leases, subleases, lettings or agreements (including 
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of 
the Property all of which leases, agreements, subleases and tenancies are herein sometimes 
collectively referred t6 as the "Assigned Leases"; (ii) the immediate and continuing right to . 
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or 
which may become due or which may now or hereafter become due from or out of the Assigned 
Leases or any part thereof, including, but not limited to, security deposits, minimum rents, 
additional rents, parking rents, deficiency rents and liquidated damages following default, any 
premium payable by a.tl,y tenant upon the exercise of a cancellation privilege contained in its 
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from 
untenantability caused by destruction or damage to the Property; any and all rights and claims of 
any kind which Lessor has or hereafter may have against the tenants under the Assigned Leases 
and any subtenants and other occupants of the Property; any award granted Lessor after the date 
hereof in any court proceeding involving any tenant in any bankruptcy, insolvency or . . . 
reorganization proceedings in any state or federal court and any and all payments made by any 
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are 
herein sometimes referred to as the ''Rents'' and sometimes as the "Rent"); and (iii) all of the 
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly 
installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (1) to 
cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify or 
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment 
contained in this Section 5 and Lessee's interest in the Assigned Leases shall become void and of 
no further force or effect upon the expiration or early tennination of this Lease and upon such 
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned 
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned 
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall 
be paid to Lessor during any such period. 

Sample Lease 
11412006 

000160109959 GBDOCS 46944Sv4 

3 

LJW000003
Exhibit 28-3

A.App.1178

A.App.1178



6. Nevada Gaming Control Board. Lessor will follow'alilaws of the State of 
Nevada'and cooperate with WGI in making application to the Nevada Gaming Control Board as 
may be required. 

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall 
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease 
Term~ and all Costs and obligations of every kind and nature whatsoever relating to the Property 
shall be performed and paid by Lessee, including but not limited to all impositions, operating 
charges, maintenance charges, construction costs and any other charges~ costs and expenses now 
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise, 
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance 
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges, 
assessments and costs associated with the Property or otherwise provided to be paid by Lessee 
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute 
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses, 
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure 
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly 
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee 
shall in no event be entitled to any abatement of~ or reduction in, Rental payable under this 
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary 
shall not alter this agreement of the parties. 

8. . Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following 
(collectively, IfTaxes"): all taxes and assessments of every type or nature assessed against or 
imposed upon the Property. or Lessee during the Lease Term, including without limitation, all ad 
valorem taxes, assessments and special assessments upon the Property or any part thereof and 
upon any personal property, trade fixtures and improvements located on the Property, whether 
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments; 
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property 
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the 
Rental or other Monetary Obligations hereunder, the leasehold estate. of either party or the 
activities of either party pursuant to this Lease, and all interest, surcharges or service or other 
fees payable in connection with the foregoing. . 

 Within thirty (30) days after each tax and assessment payment is required by this Section 
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide 
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely 
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal 
proceedings conducted in good faith and with due diligence, any above-described item or lien 
with respect thereto, including, without limitation, the amount or validity or application, in whole 
or in part, of any such item, provided that (A) neither the Property nor any interest therein would 
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary 
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all 
notices received or delivered by Lessee and filings made by Lessee in connection with such 
proceeding, and (D) Lessee shall indemnify and hold Lessor hannless against any loss, Costs or 
damages arising from or related to such contest. 
Sample Lease 4 
11412006 

000160109959 oaDOCS 469445"4 

LJW000004
Exhibit 28-4

A.App.1179

A.App.1179



If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or 
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to 
Les~ee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base 
Monthly Rental installment together with interest at the Default Rate. 

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold 
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity, 
telephone, garbage collection, sewer use and other utility services supplied to the Property during 
the Lease Term. All utility charges, assessments and fees for the last year ofthe Lease shall be 
prorated as of the tennination date of this Lease. No full or partial utility deprivation including, 
but not limited to, blackout; brownout, or rationing, nor any loss of or damage to improvements 
related to disruption or failure of any utility service shall give rise to any abatement of Rentals 
nor give rise to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by 
the gross negligence or willful misconduct of Lessor or its agents,employees or contractors (but 
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with 
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service 
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross 
negligence or willful misc~nduct, then the cost of such restoration shall bebome by Lessor. 

10. Insurance. Throughout the Lease Tenn, Lessee shall maintain, at its sole 
expense, the following types and amounts of insurance: 

A. Insurance agrunst loss or damage to the Property and all buildings and 
improvements thereon under an "all risk" insurance policy, which shall include coverage 
against all risks of direct physical loss, including loss by fire, lightning, and other risks 
normally included in the standard ISO special fonn (which shall include coverage for'all 
risks commonly insured for properties similar to the Property in the Reno, Nevada area, 
including insurance coverage for damage caused by earthquake, flood, tornado, 
windstorm and other disasters for which insurance is customarily maintained for similar 
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor. 
from becoming a co-insurer under the applicable policies, and in any event, after 
application of deductible, in amounts not less than 100% of the full insurable replacement 
cost. Such insurance shall contain an agreed valuation provision in lieu of any co­
insurance clause, an increased cost of construction endorsement, debris removal coverage 
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the 
improvements on the Property is being rebuilt on the Land, Lessee shall provide such 
property insurance in builder's risk completed value fonn, including coverage available 
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of 
the full insurable replacement value of the improvements on the Property or such portion 
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties 
other than Lessor, Lessor's Lender and Lessee may be named as insureds or loss payees 
on such property insurance policy. 

B. Commercial general liability insurance, including products and completed 
operation liability, covering Lessor and Lessee against bodily injury liability, property 
damage liability and personal and advertising injury, liquor liability coverage (to the 
extent liquor is sold or manufactured at the Property), garage liability coverage including 
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without limitation any liability arising out of the ownership, maintenance, repair, 
condition or operation of the Property or adjoining ways, streets, parking lots or 
sidewalks. Such insurance policy or policies shall contain a broad fonn contractual 
liability endorsement under which the insurer agrees to insure Lessee's obligations under 
Section 15 hereof to the extent insurable, and a IIseverability of interest It clause or 
endorsement which precludes the insurer frOm denying the claim of Lessee, Lessor or 
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts 
of not less than $2,000,000 pet occurrence for bodily injury and property damage, and 
$2,000,000 general aggregate per location, or such higher limits as Lessor may 
reasonably require from time to time or as may be required by the Permitted 
Encumbrances, and shall be of form and substance satisfactory to Lessor. 

C. . Workers' compensation insurance in the statutorily mandated limit~ 
covering all persons employed by Lessee on the Property or any persons employed by 
Lessee in Connection with any work done on or about any Property for which claims for 
death or bodily injury could be asserted against LeSsor, Lessee or the Property, together 
with Employers Liability Insurance with limits of not less than $1 00,000 per accident or 
disease and $500,000 aggregate by disease. 

D. Rental value insurance, equal to 100% ofthe Base Annual Rental (as 
may adjusted hereunder) for a period of not less than twelve (12) months; which 
insurance shall be carved out of Lessee's business interruption coverage for a 
separate rental value insurance payable. to Lessor, or if rental value illsurance is 
included in Lesseets business interruption coverage, the insurer shall provide 
priority payment to any Rental obligations, and such obligations shall be paid 
directly to Lessor. Such insurance is to follow form of the real property tI all risk lt 

coverage and is not to contain a co-insurance clause. 

E. Comprehensive Boiler & Machinery Insurance against loss or damage 
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or 
about the Property in an amount not less than the actual replacement cost of the Property. 
Such insurance should be in an amount of the lesser of25% of the 100% replacement 
cost or $5,000,000.00. 

Sample Lease 
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All insurance policies shall: 

(i) Provide (1) for a waiver of subrogation by the insurer as to claims 
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that 
the insurer shall not deny a claim and that such insurance cannot be unreasonably 
cancelled, invalidated or suspended on account of the conduct of Lessee, its 
officers, directors, employees or agents, or anyone acting for Lessee or any 
sublessee or other occupant of the Property, and (3) that any losses otherwise 
payable thereunder shall be payable notwithstanding any act or omission of 
Lessor, Lessor's Lenders Or Lessee which might, absent such provision, result in a 
forfeiture of all or a part of such insurance payment; 
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(ii) Be primary and provide that any "other insurance'! clause in the 
insurance policy shall exclude any policies of insurance maintained by Lessor and 
the insurance policy shall not be brought into contribution with insurance 
maintained by Lessor; 

(iii) intentionally omitted 

(iv) Contain a standard non-contributory mortgagee clause or 
~ndorsement in favor of any Lessor's Lender designated by Lessor; 

(v) Provide that the policy of insurance shall not be terminated, 
cancelled or amended without at least thirty (30) days' prior written notice 'to 
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or 
endorsement; , 

(vi) Provide that the insurer shall not have the option to restore the 
Property if Lessor elects to terminate this Lease in accordance with the terms 
hereof; 

(vii) Be in amounts sufficient at all times to satisfy any coinsurance 
requirements thereof; , 

(viii) Except for workers' compenSation insurance referred to in Section 
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an 
"additional insured" (and, with respect to any Lessor's Lender designated by 
Lessor, as an "additional insured mortgageetl

) with respect to general liability 
insurance, and as a "named insured" with respect to real property and "loss payee" 
with respect to all real property and rent value insurance, as appropriate and as 
their interests may appear; 

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender 
designated by Lessor of an Acord Form 28 for property coverage (or any other 
form requested by Lessor) and an Acord Form 25 for liability, workers' , 
compensation and umbrella coverage (or any other form requested by Lessor); 
provided that in the event that either such fonn is no longer available, such 
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any 
lender designated by Lessor; such certificates of insurance shall be delivered to 
Lessor prior to the Effective Date; and 

(x) Be issued by insurance companies licensed to do business in the 
states where the Property is located and which are rated A:VIII or better by Best's 
Insurance Guide or are otherwise approved by Lessor. 

It is expressly understood and agreed that (1) if any insurance required hereunder, or any 
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by 
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of 
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory 
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to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance 
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease; 
and (III) Lessee shall procure policies for all insurance for periods of not less than one year and 
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon 
Lessor's request, duplicate originals of insurance policies evidencing that insurance satisfying 
the requirements of this Lease is in effect at all times. 

Lessee shall pay as they become due all premiums for the insurance required by this 
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of 
this Section 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor 
shall be entitled to procure such ~nsurance. Any sums expended by Lessor in procuring such 
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon 
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately 
upon written demand therefor by Lessor. 

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee 
is required to obtain pUrsuant to this Section 10 may be carried under a "blanket" policy or 
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or 
policies that otherwise comply with the provisions of this Section 10 and specify the location of 
the Property. 

11. . Intentionally Omitted 

12. Compliance With Laws, Restrictions, Covenants, Encumbrances and 
Agreements. It is expressly understood and agreed that the obligations of Lessee under this 
Section shall survive the expiration or earlier termination of this Lease for any reason. 

A. Legal and Gaming Law Compliance. Lessee's us~ and occupation of the 
Property, the use and occupation of the Property by any other person (including but.not 
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee's 
sole cost and expense, comply with all Legal Requirem.ents (including without limitation 
the Americans with Disabilities Act and all Legal Requirements related to gaming 
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly 
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that 
Lessee or any other Person is required to file or provide to any Governmental Authorities 
regarding the business operations conducted on or from the Property, including but not' 
limited to those described in Subsection D(iii) hereof and those required by 
Governmental Authorities with respect to gaming operations and the sales of tobacco and 
liquor on the Property, including any filings required to be made in connection with the 
change of ownership or control of Lessee and, within fifteen (15) days ofLesseets receipt 
of written notice from Lessor of any planned or actual change in the ownership or control 
of Lessor or any planned or actual change in the ownership of the Property. 

B. Acts Resultir;.g in Increased Insurance Rates. Lessee will use its 
commercially reasonable efforts to prevent any act or condition to exist on or about the 
Property which will materially increase any insurance rate thereon, except when such acts 
are required in the normal course of its.business and Lessee shall pay for such increase. 
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Lessee shall comply with all orders and directives of any insurance companies issuing 
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee 
shall not do, bring, or keep anything in or about the Property that will cause a 
cancellation of any insurance covering the Property. 

C. Prevention o/Nuisance. Lessee shall not commit nor cause or permit to 
be committed any public or private nuisance on the Property. 

Sample Lease 
1/4/2006 

D. Environmental. 

(i) Covenants. All uses and operations on or of the Property, 
including the use and operation ofUST's on the Property, whether by Lessee or 
any other Person, shall be in compliance with all Environmental Laws and 
permits issued pursuant thereto. Lessee shali keep the Property or cause the 
Property to be kept free and clear of all Environmental Liens, whether due to any 
act or omission of Lessee or any other Person. Lessee hereby represents and 
warrants that Lessee shall not install and shall not permit any person to install any 
asbestos containing materials (tlACM") or materials or equipment containing 
polychlorinated biphenyl C'PCBs") in the Property, and to the extent any ACM, 
PCBs or other Hazardous Materials are on or in the Property, the same shall be 
maintained, stored and used in accordance with all Legal Requirements. 

(ii) Notification Requirements. Lessee shall immediately notify Lessor 
in writing upon Lessee obtaining actual knowledge of (1) any Releases or 
Threatened Releases in, on, under or from the Property other than in Permitted 
Amounts, or migrating towards any of the Property; (2) any non-compliance with 
any Environmental Laws related in any way to any of the Property; (3) any actual 
or potential Environmental Lien; (4) any required or proposed Remediation of 
environmental conditions relating to any of the Property required by applicable 
Goveinmental Authorities; and (5) any written or oral notice or other 
communication which Lessee becomes aware from any source whatsoever 
(including but not limited to a Governmental Authority) relating in any way to 
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or 
on the Property, other than in Pennitted Amounts, possible liability of any Person 
relating to the Property pursuant to any Environmental Law, other environmental 
conditions in connection with the Property, or any actual or potential 
administrative or judicial proceedings in connection with anything referred to in 
this Subsection D. 

(iii) Reports and Investigations. Lessee shall promptly supply Lessor 
with copies of all reports of any testing of the Property conducted by or at the 
request of Lessor or any Governmental Authorities and all submissions by Lessee 
to any Governmental Authority concerning environmental matters, the USTs, or 
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment 
issued by the State of Nevada, Division of Environmental Projection, for each 
UST at the Property no later than October 30 of each year, and gasoline storage 
tank permits issued by the Department of Air Quality Management of the County 
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Sample Lease 
114/2006 

in which the Property is located with respect to each UST on the Property no later 
than May 5 of each year, and such other certificates or pennits as may be issued 
or required by any other Governmental Authority; all of the foregoing shall 
evidence continuing compliance of each UST on the Property with all applicable 
Legal Requirements. Additionally, upon Lessor's reasonable request in the event 
that Lessor reasonably suspects that Contamination (as hereafter defined) may 
have occurred or be occurring at the Property, Lessee agrees to perfonn, at 
Lessee's sole expense, an environmental assessment of the Property, including 
soil borings, to confirm whether such Contamination is occurring. Additionally, 
at least ninety (90) days prior to the expiration of the Lease Tenn, Lessee agrees 
to perform an environmental assessment of the Property in order to define the 
nature and extent of Contamination, if any. 

(iv) Indemnification. Lessee shall indemnify, defend, protect and hold 
each of the Indemnified Parties free and harmless from and against any and all 
Losses, arising from or caused in whole or in part, directly or indirectly, by any of 
the following, unless arising from or caused by the gross negligence or willful 
misconduct of the ~ndemnified Party requesting indemnification: (a) the use, 
storage, transportation, disposal, release, discharge or generation of Hazardous 
Materials to, in, on, under or about the Property (whether occurring before or after 
the date hereof) (any of the foregoing in violation of Legal Requirements is 
"Contamination"), including diminution in value of the Property; and (b) the cost 
of any required or necessary repair, remediation, cleanup or detoxification and the . 
preparation of any closure or other required plans or reports, whether such action 
is required or necessary prior to or following transfer of title to the Property (such 
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee's 
failure to comply with any Legal Requirements. Lessee's obligations to perfonn 
Correction Action shall include, without limitation, and whether foreseeable or 
unforeseeable, all cost of any investigation (including consultants and attorneys 
fees and testing) required or necessary repair, remediation, restoration clean up, 
detoxification or decontamination of the Property and the preparation an~ 
implementation of any closure, remedial action or other required plans in 
connection therewith, and shall survive the expiration or earlier termination of the 
Term of this Lease. This agreement to indemnify, defend, protect and hold 
harmless each of the Indemnified Parties shall be in addition to any other 
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if . 
any, at common law under all statutes and ordinances or otherwise and survive the 
tennination of the Lease. 

. In the event that Lessee is required to perfonn Corrective Action to 
address any Contamination, Lessee shall perfonn such activities in a diligent 
manner. In the event that Lessee has not completed its Corrective Action (if 
necessary), as required herein, by the expiration of the Lease Tenn, Lessor shall 
grant Lessee, and its consultants, contractors and agents a revocable license, at no 
cost to Lessee except as set forth in the succeeding sentence, to enter upon the 
Property from andafter the date of expiration of the Lease Tenn to conduct 
Cotrective Action and to place and remove all necessary equipment and 
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improvements on the Property sufficient to satisfY the requirements of all 
Governmental Authorities regarding the Contam.ination. If such post~expiration 
Corrective Action will unreasonably interfere with a reasonably foreseeable 
intended commercial use of the Property (Le., if Lessor cannot reasonably lease 
the Property for reasonable commercial uses at.reasonable market rents), the 
Lease Term shall be extended until sixty (60) days after the Corrective Action has 
been performed such that post-expiration Corrective Action by Lessee no longer 

. unreasonably interferes with a reasonably foreseeable commercial use of the 
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion 
date ofllie Corrective Action. 

E. Intentionally Omitted. 

F. Dealer Requirements. In addition to the requirements set forth in this 
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with 
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor 
providing information it obtains to Dealer and to Lessor obtaining from Dealer 
infonnation which Dealer receives relating to Lessee's operation of its business on the 
Property. 

G. WGf Agreements. Lessee represents that the WGI Agreement is in full 
force and effect, and that the WGI Agreement permits WGI to operate gaming machines 
on the Property. Lessee shall abide by all the terms and conditions of the WGr 
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if 
WGI has such approval rights under the WGI Agreement. 

H. Winner's Corner. Lessee shall at all times operate the gas station and 
convenience store on the Property under the trade name "Winner's Corner" and/or under a 
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oil, or the such). 

13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and 
expense, be responsible for keeping all ofthe buildings, structures~ improvements arid signs 
erected on the Property in good and substantial order, condition, and repair, including but not 
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs, 
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems, 
any building security and monitoring system, windows, walls, doors, electrical and other utility 
systems and equipment, mechanical equipment, plumbing and all other components of the 
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing, 
resurfacing and striping of walkways, driveways and parking areas, and adjacent public 
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of 
trash, maintenance ofutiHty lines and exterior lighting andsignage on Property, and any 
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any 
Pernrltted Encumbrances. All such replacements, maintenance and repair shall keep the Property 
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal 
Requirements and insurance regulations. Lessee must make all repairs, corrections, 
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements 
Sample Lease 11 
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or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly 
waives the benefit of any statute now or hereinafter in effect which would otherwise afford 
Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or 
to terminate this Lease because of Lessor's failure t~ keep the Property in good order, condition 
or repair, or which would otherwise require Lessor to make repairs, correctionS, improvements, 
replacements or alterations. If the buildings or any improvements on the Property violate any 
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of 
a Governmental Authority or the-written demand of a party to or beneficiary of any Permitted 
Encumbrance, repair, restore, relocate andlor rebuild the same in accordance with Legal 
Requirements (including any special or conditional use permits or other variances granted 
specifically for the Property) and the Permitted Encumbrances. 

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage 
or destruction to any buildings, structures or improvements erected on the Property from acts of 
God or any other catastrophes or caUses. AJJ.y such repairs or reconstruction shall restore the 
buildings and all improvements on the Property to substantially the same condition immediately 
prior to such damages or destruction and this Lease shall remain in full force and effect, 
provided, however, that Lessee shall have the right to replace the improvements with different 
structures so long as (a) the value of the Property with such different structures is no less than the 
value of the Property immediately prior to the date of casualty and the different square footage of 
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new 
structure can be built and occupied in compliance with Legal Requirements (including any _ 
special or conditional use permits or other variances granted specifically for the Property) and 
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are 
herein called a "repair") shall be commenced within a reasonable time however no more than 
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the 
date that all permits and other approvals necessary to authorize such rebuilding have been issued 
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds 
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been 
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to 
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to 
commencing the repair t6 pennit the Lessor to post appropriate notices of non-responsibility, and 
all such repair work shall be subject to the provisions of Section -14 hereof related to alterations, 
improvements and additions to the Property. 

The proceeds of any insurance maintained under Section 10 hereof shall be made 
available to Lessee for payment of costs and expense of repair. 

14. Waste; AlteI:ations and Improvements; Trade Fixtures and Equipment. 
Lessee shall not commit actual or constructive waste upon the Property. During the Lease 
Tenn, Lessee may construct any additions or improvements to the }>roperty and make such 
structural or non-structural alterations to the Property as are reasonably necessary or ,desirable for 
Lessee's use ofthe Property for a Permitted Facility. All improvements,alterations, or additions 
shall be constructed by Lessee at Lessee's sole cost and expense. Prior to the commencement of 
construction of any additions, improvements, or alterations to the Property, Lessee shall give 
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non­
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written 
SwnpJe Lease 12 
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consent, Lessee shall not make any alterations that will decrease the value or function of the 
improvements located on the Property. 

Lessee's right to make any alterations, improvements and additions shall be deemed 
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authorities, 
the furnishing of a copy thereof to Lessor prior to the commencement o{the work and the 
compliance by Lessee of all conditions of said pennit in a prompt and expeditious manner. All 
alterations, improvements or other construction by Lessee shall be in compliance with all Legal 
Requirements, and all alterations and improvements shall be done and performed in good and 
workmanlike manner, using new and first quality materials. All costs of any such improvements 
shall be paid by Lessee. . 

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any 
structural, mechanical or interior utility improvements and alterations made, a swom 
construction statement, lien waivers from all persons or entities providing materials, services or 
equipment for the work completed and, if available, ali endorsement to Lessor's policy of title 
insurance or other evidence from a title company confirming the absence of any liens or other 
matters of record related to the work performed. 

Unless expressly released by Lessor in writing, all improvements or alterations shall be 
andremain, at the time of expiration or other termination of this Lease, the property of Lessor 
Without payment or offset unless such improvements are not attached to the Property. 
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipment, 
doors, ceiling and floor tiles, and· wall coverings shall become the property of Lessor and remain 
in place on the Property upon expiration or other termination of this Lease. 

. 

During the Lease Term, Lessee shall have the right to locate in the Property such personal 
property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and 
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee's use and 
occupancy of the ·Property. . . 

All Fixtures and Equipment shall be provided by Lessee at Lessee's own cost and 
expense. During the term of this Lease, Lessee may remove any Fixtures and Equipment 
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property 
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration 
necessitated by the removal of Lessee's Fixtures and Equipment, including but not limited to 
damage resulting from removal of any of Lessee IS signs in or about the Property. 

Lessee shall keep the Property free and clear of all mechanic'S, materialmen or similar 
liens, including, but not limited to, those resulting from the construction of alterations, 
improvements, additions, trade fixtures, and equipment performed by or for Lessee. 

Lessee shall have the right to contest the correctness or validity of any such lien i:t; 
Lessee first procures and records a lien release bond issued by a corporation authorized to issue 
surety bonds in the state in which the Property are located in an amount required by Legal 
Requirements to remove such lien. The bond or its equivalent shall meet all applicable 
requirements of the state in which the Property are located. In the event that any lien does so 
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in 
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and 
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount 
so paid by Lessor. On final determination of the lien or claim of lien Lessee will immediately 
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or 
satisfied. In. addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and 
costs in participating in such action if Lessor shall dec~de it is in its best interest to do so. 

15. Indemnification. Lessee agrees to use and occupy the Property at its own risk 
and hereby releases Lessor and Lessor's agents and employees from all claims for any damage or 
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or 
liable to Lessee or Lessee's employees, agents, customers or invitees for bodily injury, personal 
injury or property damage occasioned by the acts or omissions of any other lessee or such 
lessee's employees, agents, contractors, customers or invitees. In addition to other specific 
indemnification provisions set forth in this Lease,. Lessee shall indemnifY, protect, defend and 
hold harmless each of the Indemnified Parties from and against any and all Losses caused by, 
incurred or resulting from Lessee's use and occupancy of the Property, whether relating to its 
original design or construction, latent defects, alteration, maintenance, use by Lessee or any 
Person thereon, with supervision or otherwise, or from any breach ot: default under, or failure to 
perform, any tenu or provision of this Lease by Lessee, its officers, employees, agents or other 
Persons. It is expressly understood and agreed that Lessee's obligations under this Section shall 
survive the expiration or earlier termination of this Lease for any reason. 

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary 
Obligations herein provided ~d shall keep and perform all of the tenus, covenants and 
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor's 
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the 
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements, 
leases or licenses now affecting the Property or hereinafter made by Lessee. 

17. Inspection; Right of Entry. Lessor and its authorized representatives shall have 
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of 
an emergency, in which case no prior notice shall be required), to enter the Property or any part 
thereof and to inspecfthe same; to serve, post, or keep posted any notices required or allowed 
under the provisions ofthis Lease or by law; to show the Property to prospective brokers, agents, 
buyers, or persons interested in an exchange, at any time; and to show the Property to 
prospective tenants with4l two hundred forty (240) days prior to the expiration of this Lease or 
any time during the option period and to place upon the Property any "to let" or "for lease" signs 
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee 
hereby waives any claim for damages for any injury or inconvenience to or interference with 
Lessee's business, any loss of occupancy or quiet enjoyment of the Property and any other loss 
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the 
negligence or intentional misconduct of Lessor. 

18. 
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A. Damage or Destruction to the Property; No Abatement of Rent. lfthe 
Property is damaged or destroyed as a result of fire or other casualty Lessee shall 
promptly restore the Property pursuant to the terms of Section 13 hereof. 
Notwithstanding the partial or total destruction of the Property and any part thereof, and 
notwithstanding whether the casualty is insured or not, there shall be no abatement of· 
Rentals or of any other obligation of Lessee hereunder including; without limitation) 
payment of operating expenses, insurance premiums and Taxes, by rea.s.on of such 
damage or destruction unless the Lease is terminated by virtue of another provision of 
this Lease. 

B. Option to Terminate. lfthe Property is damaged or destroyed during the 
last one (1) year ofthe Lease Term to the extent that the Property is untenable, Lessee 
may terminate this Lease as of the date of such damage or destruction by giving written 
notice to Lessor of ~uch election within thirty (30) days following the date of such fire or 
other casualty) in which case, all insurance proceeds related to the Property (other than 
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if 
required by Lessor's Lender, to such lender. 

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of 
the convenience store building on the Property; or (ii) twenty-five percent (25 %) or more 
of the padcing area at the Property shall be taken and Lessee determineS in its reasonable 
discretion that such Taking will have a material adverse impact on the ability of Lessee to 
conduct its normal business operations from the Property, then, within thirty (30) days 
after the date on which Lesseereceives written notice of such Taking) Lessee may 
terminate this Lease by written notice to Lessor which termination shall be effective as of 
the date the condemning authority takes actual possession of the portion of the Property 
that is subject to the Taking. lfLessee terminates this Lease, Lessor shall promptly 
refund to Lessee all unearned Annual Base Rental and other amounts paid ill advance by 
Lessee. 

D. Obligation to Restore. If a Taking does not result in a termination of this 
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition 
similar in physical appearance to that which existed immediately prior to the Taking to 
the extent possible such that Lessee can conduct its normal business operations~ Lessee 
shall commence such restoration within ninety (90) days after the occurrence of the 
taking and shall complete such restoration within six (6) months after the occurrence of 
the taking. 

E. Condemnation Award. Any condemnation award payable during the term 
of this Lease shall belong to and be paid to Lessor, including but not lin-Hted to awards 
payable with respect to damage to either the fee or leasehold estates, except that Lessee 
shall receive from the award the following: 

Sample Lease 
\/412006 

i. If Lessee exercises its rights to terminate this Lease, the portion of 
the award, if any, attributable to Lessee's Equipment or Fixtures that are taken in 
the Taking and the unamortized Cost of any leasehold improvements made to the 
Property by Lessee after the date hereof that are taken in the Taking. 
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ii. The portion of the award, if any, attributable to severance damages 
for the repair or restoration of the Property (herein called "repair"), but only if 
Lessee does not exercise Lessee's right to terminate the Lease and further 
provided, that such damages shall be deposited and disbursed in accordance with 
. the provisions hereof related to the handling of insurance proceeds that are 
applied to a repair of the Property and Lessee shall promptly commence and 
diligently complete the repair so that upon completion the Property will have a 
character·and commercial value as nearly as possible equal to the value of the 
Property immediately prior to the taking, and further provided that, in the event 
such damages are insufficient to CQver the cost of repair, then any amounts 
required over the amount thereof that are required to complete said repair shall be 
promptly deposited with the disbursing entity by Lessee in advance of 
commencing the repair. 

111. Additionally, if this Lease is tenninated as a result of any such 
taking, Lessee shall be permitted to recover its relocation expenses and the going 
concern value of Lessee's business from the condemning authority (but not from 
Lessor or the portion of the award otherwise payable to Lessor) as provided by 
law. . 

19. Intentionally Deleted. 

20. Default, Conditional Limitations, Remedies and Measure of Damages. 

A. Event ofDefoult. Each of the following shall be an event of default by 
Lessee under this Lease (each, an "Event of Default"): 

Sample Lease 
1/412006 

(i) If any Rental or other Monetary Obligation due under this Lease is 
not paid within five (5) Business Days of notice it is past due, provided. however, 
that if within the first twelve (12) months of the Lease Term, Lessor has given 
two (2) such notices to Lessee; then a default shall be deemed to have occurred 
when such failure has continued for three (3) business days after the same is due, 
without notice thereofby Lessor to Lessee; and further, provided, however, that 
after the first twelve (12) months of the Lease Term, if Lessor has given such 
notice to Lessee within the preceding twelve (12) months, then a default shall be 
deemed to have· occurred when such failure has continued for three (3) Business 
Days after the same is due, without notice thereofby Lessor to Lessee; 

(ii) if there is an Insolvency Event; 

(iii) if Lessee fails to observe or perform any of the other covenants, 
conditions or obligations of Lessee in this Lease; provided, however, if any such 
failure does not involve the payment of any·Monetary Obligation, does not place 
any rights or property of Lessor in immediate jeopardy, as determined by Lessor 
in its reasonable discretion, then such failure shall not constitute an Event of . 
Default hereunder, unless otlierwiseexpressly provided herein, unless and until 
Lessor *all have given Lessee notice thereof and a period of thirty (30) days shall 
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have elapsed) during which period Lessee may correct or cure such failure, upon 
failure of which an Event of Default shall be deemed to have occurred hereunder 
without further notice or demand of any kind being required. If such failure 
cannot reasonably be cured within such thirty (30) day period, as determined by 
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of 
such failure, then Lessee shall have a reasonable period to cure such failure 
beyond such thirty (30) day period. If Lessee shall fail to correCt or cure such 
failure within such period and said period is not extended by the parties, an Event 
of Default shall be deemed to have occurred hereunder without further notice or . 
demand of any kind being required; 

(iv) if Lessee shall be liquidated or dissolved or shall begin 
proceedingS towards its liquidation or dissolution; or 

B. Remedies. Upon the occurrence of an Event of Default, with or without 
notice or demand, except as otherwise expressly provided herein or such other notice as 

. may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to 
exercise, at its option, concurrently, successively, or in any combination, all remedies 
available at law or in equity, including without limitation, anyone or more of the 
following: 

Sample Lease 
11412006 

(i) To temrinate this Lease, whereupon Lessee's right to possession of 
the Property shall cease and this Lease, except as to Lessee's liability, shall be 
terininated. Upon such termination, Lessor shall be entitled to recover liquidated . 
damages equal to the total of (i) the cost of recovering possession of the Property; 
(li) the unpaid Rental earned at the time of termination, plus interest at the Default 
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid 
Rental; (iv) the present value of the balance of the Base Annual Rental for the 
remainder of the Lease Term using a discount rate of four percent (4%), less the 
present value ofthe reasonable rental value of the Property for the balance of the 
Tenn remaining after a one--year period following repossession using a discount 
rate of four percent (4%); (v) costs of operating the Property until relet and the 
reasonable costs of performing any obligations of Lessee under this Lease to be 
performed upon termination or expiration of this Lease (including but not limited 
to the Lessee's obligati()ns under Sections 12.D and 27 hereot); and (vi) any other 
sum of money and damages reasonably necessary to compensate Lessor for the 
detriment caused by Lessee's default. 

(li) To the extent not prohibited by applicable law, to reenter and take 
possession of the Property (or any part thereot) without being deemed guilty in 
any manner of trespass or becoming liable for any loss or damage resulting 
therefrom, without resort to legal or judicial process, procedure or action. No 
notice from Lessor hereunder or under a forcible entry and detainer statute or 
similar law shall constitute an election by Lessor to tenninate this Lease unless 
such notice specifically so states. If Lessee shall, after default, voluntarily give up 
possession of the Property to Lessor, .deliver to Lessor or its agents the keys to the 
Property, or both, such actions shall be·deemed to be in compliance with Lessor's 

17 

000160/09959 onDOCS 46944Sv4 

LJW000017
Exhibit 28-17

A.App.1192

A.App.1192



rights and the acceptance thereof by Lessor or its agents shall not be deemed to 
constitute a tennination" of the Lease. Lessor reserves-the right following any 
reentry and/or reletting to exercise its right to terminate this Lease by giving 
Lessee written notice thereof, in which event this Lease will terminate, and Lessor 
may recover liquidated damages as set forth in Subsection (i) above. 

(iii) To bring an action against Lessee for any damages sustained by 
Lessor or any equitable relief available to Lessor. 

(iv) To relet the Property or any part thereof for such tenn or terms 
(including a term which extends beyond the original Lease Term), at such rentals 
and upon such other terms as Lessor, in its sole discretion, may determine, with 
all proceeds received from such reletting being applied to the Rental and other 
Monetary Obligations due from Lessee in such order as Lessor may, in it sole 
discretion, detennine, which other Monetary Obligations include, without 
limitation, all commercially reasonable repossession costs, brokerage 
commissions, attorneys' fees and expenses and repair costs. Lessor reserves the 
right following any reentry and/or reletting to exercise its right to terminate this 
Lease by giving Lessee written notice thereof, in which event this Lease will 
terminate as specified in said notice. 

(v) To recover from Lessee all Costs paid or inCUlTed by Lessor as a 
result of such breach, regardless of whether or not legal proceedings are actually 
commenced. 

(vi) To immediately or at any time thereafter. and with or without 
notice, at Lessor's sole option but without any obligation to do so, correct such 
breach or default and charge Lessee all Costs incurred by Lessor therein. Any 
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be 
deemed to be Additional Rental hereunder and shall be immediately due from 
Lessee to Lessor. Any such acts by Lessor in correcting Lessee's breaches or 
defaults hereunder shall not be deemed to cure said breaches or defaults or 
constitute any waiver of Lessor's right to exercise any or all remedies set forth 
herein. 

(vii) To immediately or at any time thereafter, and with or without 
notice, except as required herein, set off any money of Lessee held by Lessor 
under this Lease. 

(viii) To seek any equitable relief available to Lessor, including, without 
limitation, the right of specific performance. 

All powers and remedies given by this Section to Lessor, subject to applicable 
Law, shall be cumulative and not exclusive of one another or of any "other right or remedy 
or of any other powers and remedies available to Lessor under this Lease, by judicial 
proceedings or otherwise, to enforce the performance or observance of the covenants and 
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to 

Sample Lease 
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exercise any right or power accruing upon the occurrence of any Event of Default shall 
impair any other or subsequent Event of Default or impair any rights or remedies 
consequent thereto; Every power and remedy given by this Section or by Law to Lessor 
may be exercised from time to time, and as often as may be deemed expedient. by Lessor, 
subject at all times to Lessor's right in its sole judgment to discontinue any work 
commenced by Lessor or change any course of action undertaken by Lessor. 

C. Default by Lessor. Lessor shall be in default under this Lease if Lessor 
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if 
the failure to perform the obligation is not cured within thirty (30) days after notice of the 
default has been given by Lessee to Lessor. If the default cannot reasonably be cured 
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure 
the default within the thirty (30) day period and diligently and in good faith continues to . 
cure the default thereafter. 

Lessee, at any time after expiration of the cure period provided above and a 
subsequent Written notice to Lessor, may cure the default at Lessor's cost. If Lessee at 
any time, as a result of Lessor's default, pays any sum or performs any act that requires 
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to 
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate 
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date' 
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this 
Section 15 may be deducted or offset against Lessee's Base Monthly Rental. 

21. Mortgage, Subordination and Attornment.· Lessor's interest in this Lease 
andlor the Property shall not be subordinate to any liens or encumbrances placed upon the 
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed 
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI 
Agreement and any other agreements pursuant to which Persons other than Lessee have the right 
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be 
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee 
shall keep the Property free from any liens for work performed, materials furnished or 
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT 
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED 
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR 
ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND 
ANY SUCH PURPORTED TRANSACTION SHALLBE VOID. 

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds 
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such 
interest shall not disturb Lessee's use and enjoyment of Lessee's rights mder this Lease so long 
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon 
demand, such further instruments which are accepta,ble to Lessee, subordinating this Lease to the 
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed 
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially 
reasonable. The Lessee acknowledges that the terms and provisions of the Instrument attached 
hereto as Exhibit C are commercially reaso:t;table. 
Sample Lease 19 
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If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this 
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences" 
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall 
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after 
such Deed of Trust and in that event such mortgagee, receiver or other secured party shall have 
the same rights with respect to this Lease as if it had been executed and deliver~ prior to the 
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver 
or other secured party. 

In the event any purchaser or assignee of any mortgagee or deed of trust holder at a 
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee 
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to 
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a 
"Successor Lessor"), and recognize the Successor Lessor as lessor under this Lease, and, if the 
Successor Lessor in its sole discretion elects to recognize Lessee's tenancy under this Lease, this 
Lease shall continue in full force and effect as a direct lease between the Su.ccessor Lessor and 
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor 
under this Lease which accrue after the date that such Successor Lessor acquires title. The 
foregoing provision shall be self-operative and effective without the execution of any further 
instruments. 

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in 
writing of any breach or default by Lessor of any of its obligations under this Lease and give 
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default 
before Lessee may exercise any remedy with respect thereto. Upon request by Less9r, Lessee 
shall authorize Lessor to release to Lessee's financial statements delivered to Lessor pursuant to 
this Lease to such Lessor's Lender. 

22. Estoppel Certificate and Other Documents. At any time, and from time to 
time, each party shall, promptly and in no event later than ten (10) days after a request from the 
other execute, acknowledge and deliyer to the requesting party, as the case may be, a certificate 
in the form supplied by the requesting party, certifying: (A) that this Lease is in full force and 
effect and has not been modified (or ifmodified, setting forth all modifications), or, if this Lease 
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the 
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have 
been paid under this Lease and the amount thereof then payable; (D) whether there are then any 
existing defaults by Lessee or Lessor in the perfonnance of its obligations under this Lease, and, 
ifthere are any such defaults, specifying the nature and extent thereof; (E) that no notice has 
been received by the certifying party of any default under this Lease which has not been cured, 
except as to defaults specified in the certificate; (F) the capacity of the person executing such 
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and; 
(G) and any other information reasonably requested by the requesting party. 

Lessor and Lessee further agree to reasonably negotiate execute all reasonable 
documents, including without limitation, estoppel certificates, non-disturbance certificates and 
other documents requested by WGI, any Lessorts Lender or any lender of Lessee in connection 
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with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assignment, sublease 
or other disposition of the Lessor's interest under this Lease. 

23. Assignment/Subletting. Lessee's interest in this Lease shall not, voluntarily, 
involuntarily, or by operation oflaw, be assigned to any third person or entity without the prior 
written consent of Lessor which will not be unreasonably withhold conditioned or delayed. 

In. the event of an assignment of Lessee's interest under this Lease to a third person or 
entity which has been approved by the Lessor, the original Lessee shall be relieved frqm any and 
all further obligations under the tenns of this Lease upon delivery to Lessor of an originally 
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon 
cure of all then existing defaults of Lessee unde!," the tenns of this Lease. 

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other 
agreements pursuant to which experienced and reputable operators are pennitted to occupy 
discreet portions of the convenience store building located on the site for uses that are 
complementary to or extensions of Lessee's gas station and convenience store operations (e.g., 
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract 
units andlor UPSlFederal Express services) when such uses are not in violation of Legal 
Requirements or the Permitted Encumt>rances(such other agreements are referred to herein as 
"Pennitted Subleases"). Lessee may not sublease all or any part of the Property without the prior 
written consent of the Lessor, which shall not be unreasonably withheld, conditioned. or delayed. 
In no event will any Pennitted Subleases, or any other subleases that Lessor consents to relieve 
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee 
shall give Lessor at least thirty (30) days advance notice of any proposed Pennitted Sublease, 
which notice s~l be accompanied by a copy of the fonn ofthe Permitted Sublease. 

Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to 
the foregoing paragraph shall provide that (i) the tenn thereof will not exceed the Initial Term 
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and 
subtenant shall be subject to and bound by all the terms and conditions of this: Lease (except that 
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall 
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state 
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee's. 
successor under the sublease for the balance of the sublease tenn if this Lease is surrendered by 
Lessee or tenninated by reason of Lessee's default. 

24. Notices. All notices, demands, designations, certificates, requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Lease 
(collectively called "Notices") shall be in writing and given by anyone of the following: 
(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, return 
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via 
certified or registered mail, return receipt requested, or by overnight delivery service, within one 
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered 
upon (i) receipt, ifhand delivered, (li) the next Business Day, if delivered by a reputable express 
overnight d<?livery service, (iii) the third Business Day following the day of deposit of such 
notice with the United States Postal Service, if sent by certified or registered mail, return receipt 
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of 
Section 24.D above. Notices shall be provided to the parties and addresses (or electronic mail -
addresses) specified below: 

If to Lessee: 

With a copy to: 

If to Lessor: 

With a copy to 

Berry-Hinckley Industries 
Attn: Paul A. Morabito 
425 Maestro Drive 
Reno, NV 89511 
Telephone: (775) 689-1222 
Facsimile: (775) 689-1232 

Hodgson Russ LLP 
Attn: Sujata Yalamanchili 
One M&T Plaza, Suite 2000 
Buffalo, NY 14023 
Telephone: (716) 848-1657 
Facsimil~: (716) 849-0349 

Ov~land Development Corporation Inc. 
Attn: Larry Willard 
133 Glenridge Avenue 
Los Gatos, CA 95030 

Sam Chuck, Esq. 
Rossi, Hamerslough, Reischl & Chuck 
·1960 The Alameda, Suite 200 
San Jose, CA 95126 
Telephone: (408) 261-4252 
Facsimile: (408) 261-4292 

or to such other address or such other person as either party may from time to time hereafter 
specify to the other party in a notice delivered in the manner provided above. 

25. Holdover. If Lessee remains in possession of the Property after the expiration of 
the tenn hereof, Lessee, at Lessor's option and within Lessor's sole discretion, may be deemed a 
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary 
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be 
automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental 
payable under this Lease. 

26. Intentionally Omitted. 

27. Surrender. At the expiration of the Lease Term, Lessee may remove from the 
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such 
removal and shall leave the Property broom clean and in good and working condition and repair 
inside and out, and comply with all of the requirements of Section 12,D hereof. Lessor may, in 
Sample Lease 22 
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment, 
personal property and vehicles to which Lessee is entitled but which Lessee does not remove 
from the Property pursuant to this Section within ten (10) days after notice, provided, however, 
that upon demand, Lessee shall reimburse Lessor for all costs incurred by LeSsor in removing 
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous 
Materials, USTs and related equipment, located in or about the Property that are left therein by 
Lessee or in restoring the Property to the condition required by this Lease. 

_ 28. Financial Statements; Compliance Certificate. Once per calendar year, and 
within 120 days after the end ofLessee~s fiscal year, Lessee shall furnish to Lessor audited 
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain 
such statements in confidence but may disclose any financial statements furnished by Lessee to 
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed 
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessorfs 
consultants and accountants; Lessor shall advise such permitted recipients that the financial 
statements furnished to them are to be held in confidence. In no event shall Lessorlmowingly 
disclose Lessee's financial statements -to competitors of Lessee. 

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts 
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the 
control of the party obligated to perfonn (each, a "Force Majeure Event") shall (;jxcuse the 
perfonnance by such party for a period equal to any such prevention, delay or stoppage, 
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and 
other Monetary Obligations to be paid hereunder. 

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate 
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that 
the same person, corporation, firm or other entity may acquire or hold or own, directly or 
indirectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this 
Lease or in such leasehold' estate, and (B) the fee estate or ownership of the Property or any 
interest in such fee estate or ownership. No such merger shall occur unless and until all persons, 
corporations, finns and other entities having any interest in (i) this Lease or the leasehold estate 
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof 
sought to be merged shall join in a written instrument effecting such merger and shall duly 
record the same. 

31. Characterization~ Lessor and Lessee acknowledge and warrant to each other that 
each has been represented by independent counsel and has executed this- Lease after being fully 
advised by said -counsel as to its effect and significance. This Lease shall be interpreted and 
construed in a fair and impartial manner without regard to such factors as the party which 
prepared the instrument, the relative bargaining powers of the parties or the domicile of any 
party. Whenever in this Lease any words of obligation or duty are used~ such words or 
expressions shall have the same force and effect as though made in the fonn of a covenant. 

32. Easements. During the Lease Term, Lessor shall not have the right to grant 
easements on, over, under and above the Property without the prior consent of Lessee, which 
consent will not be unreasonably withheld, conditioned or delayed. 
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33. Bankruptcy. Intentionally Omitted. 

34. Attorneys' Fees. In the event of any judicial or other adversarial proceeding 
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be 
entitled to recover all of its reasonable attorneys' fees and other Costs in addition to any other 
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be 
entitled to all attorneys' fees and all other Costs incurred in the preparation and service of any 
notice or demand hereunder, whether or not a legal action js subsequently commenced. 

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor 
and Lessee are executing Lessor's standard fonn memorandum of lease in recordable fonn, 
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease 
Tenn, but omitting Rentals and such other tenus of this Lease as Lessor may not desire to 
disclose to the public. Further, upon Lessor;s request, Lessee agrees to execute and 
acknowledge a termination of lease and/or qllit claim deed in recordable form to be held by 
Lessor until the expiration or sooner tennination of the Lease Term. 

36. No Broker. Lessor and Lessee represent and warrant to each other that they have 
had no conversation or negotiations with any broker concerning the leasing of the Property. 
Each of Lessor and. Lessee agrees to protect, indemnify, save and keep harmless the other, 
against and'from all liabilities, claims, losses, Costs, damages and expenses, including attorneys' 
fees, arising out of, resulting from or in connection with.their breach of the foregoing warranty 
and representation. . 

37. Waiver of Jury Trial and Punitive, Consequential. Special and Indirect 
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right 
either may have to a trial by jury with respect to any and all issues presented in any action, 
proceeding, clainl or counterclaim brought by either of the parties hereto against the other or its 
successors with respect to any matter arising out of or in connection with this Lease, the 
relationship of Lessor and Lessee, Lessee's use or occupancy of the Property, and/or any claim 
for injury or damage, or any emergency or statutory remedy. TIlls waiver by the parties hereto of 
any right either may have to a trial by jury has been negotiated and is an essential aspect of their 
bargain. Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it 
may have to seek punitive, consequential, special and indirect damages from Lessor) Lessor's 
Lenders) and any of the Affiliates, officers, directors, members, managers or employees of 
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented 
in any action, proceeding, claim or coWlterclaim brought with respect to any matter arising out of . 
or in connection with this Lease or any document contemplated herein or related hereto. The. 
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect 
damages has been negotiated by the parties hereto and is an essential aspect of their bargain. 

38. Miscenane~us. 

A. Timels of the Essence. Time is of the essence with respect to each and 
every provision of this Lease. 
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B. Waiver and Amendment. No provision of this Lease shall be deemed 
waived or amended except by a written instrument unambiguously setting forth the 
matter waived or amended and signed by the party against which enforcement of such 
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of 
the same or any other matter on any future occasion. No acceptance by Lessor of an 

. amount less than the Rental and other Monetary Obligations stipulated to be due under 
this Lease shall be deemed to be other than a payment on account of the earliest such 
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or 
statement on any check or letter accompanying any such payment be deemed a waiver of 
Lessor's ~ght to collect any unpaid amounts or an accord and satisfaction. 

C. Successors Bound. Except as otherwise specifically provided herein, the 
tenns, covenants and conditions contained in this Lease shall bind and inure to the benefit 
of the respective heirs, successors, executors, administrators and assigns of each of the 
parties. hereto. 

D. Captions. Captions are used throughout this Lease for convenience of 
reference only and shall not be considered in any manner in the construction or 
mterpretation hereof. 

E. Severability. The provisions of this Lease shall be deemed severable. If 
any part of this Lease shalI"be held unenforceable by any court of competent jurisdiction, 
the remainder shall remain in full force and effect, and such unenforceable provision shall 
be reformed by such court so as to give maxinium legal effect to the intention of the 
parties as expressed therein. 

F. Other Documents. Each of the parties agrees to sign such other and 
further documents as may be necessary or appropriate to carry out the intentions 
expressed ih this Lease; provided such documents are reasonably acceptable to each 
parties' counsel. . 

G. Entire Agreement. This Lease and any other instruments or agreements 
referred to herein, constitUte the entire agreement betWeen the parties with respect to the 
subject matter hereof, and there are no other representations, warranties or agreements 
except as herein provided. 

H. Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of 
any action or proceeding arising out of this Lease, the parties hereto expressly submit to 
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee 
consents that it may be served with any process or paper by registered n;tail or by personal 
service within or without the State of Nevada in accordance with applicable law. 
Furthermore, Lessee waives and agrees not to assert in any such action, suit or 
proceeding that it is not personally subject to the jurisdiction of such courts, that the 
action, suit or proceediIig is brought in an inconvenient forum or that venue of the action, 
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict 
the right of Lessor to commence any proceeding in the federal or state courts located in 
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the state where each Property is located to the extent Lessor deems such proceeding 
necessary or advisable to exercise remedies available under this Lease. 

I. Counterparts. This Lease may be executed in one or more counterparts, 
each of which shall be deemed an original. 

J. Prohibited Persons and Transactions:. Lessee and Lessor (each ~ 
"Representing Party") represents to its current knowledge fo the other that the 
Representing Party is not a person or entity, nor owns property or interests in property, 
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and 
entitled "Blocking Property and Prohibiting Transactions with Persons Who ColIllllit, 
Threaten to Commit or Support Terrorism" or under any rules and regulations related 
thereto. 

39. Intentionally Omitted. 

40. Amendments to Accommodate Sale to Tenants In Common. At the request of 
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably 
necessary to accommodate Lessor's sale of the Property to temmts in common (and subsequent 
management of the Property by such tenants in common or a manager appointed by them), 
provided that such amen.dments do not materially and negatively impact Lessee's obligations 
hereunder. 

[Remainder of page intentionally left blank; signatures follow] 
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IN WITNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date 
first above wrinen. 

STATE OF ta4f~ ) 
) ss 

COUNTY OF ~ dt:l/~ ) 

LESSOR: 

--£iiUiv~~-;:::? 
Tax Identification No. 

The ibregoinj! iDstrmDcnt .was acknowledged betoro :'" op 11 .. ( ",it!)'" by 
U"'?/: I¥rlla.;-e[ , tMt~ . 'of fV.e:..ld~ ,; i ~nbehalfoftbe 
limit ~bility company. 

My CommissioJ~ Expires: } D "6,,. {) 9-
Notary Public 
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STATE OF CAf..fFORNJA . 
COUNiYOF~Sa~n~la~C~m~m~ __________________ _ 

On O'!cember 2. 2005 beforems. 

Tloal Seda 

a Notary Publia In and for sald cQU/'Ity anI! Slate. psrsanaUy 
6DpearetJ 

Lar!\> J Willard 

persohally known [0 me {Dr provecl 10 me on the basis 01 
satISfactory evidenoe) to be the pe/'SOlI(s) whose nama(s) 
is/aml subscrIbed 10 the within Instrument and acknowledged to 
me that he/she/they execured the same In his/her/lhelr 
authorized capaGlty(les) and thaI bV hlsiher/lhelr slgnature(s) 
on the IniltUrnent the pmonts), or 1lJe entlty L1pon behalf af 
which the person(s). acted, executed Ute instrument. . . 

WITNeSS my hand.ancl offICIal seal. 

Signa.lUre ~ .:J. ~ 

I S.S. 

TINA. T. S£OA 
commln'I00 /I 1.441D19 

NCllalY Pubh~ • Ccnlomla ~ 
SCInta Clala COIAnly 

Mv Ccmm. ExpIrss Oel t 5. 2007 

(1"hls area for official notorial s!!:al) 

no~dc I't~. (01 D69DI 
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~Ii~~~ 
STATEOF~.K) 

OV~\..~ )ss 
COUNTY OF W'~lt') 0 

LESSEE: 

BERRY .. HINCKLEY INDUSTRIES t a. Nevada. ' 
coIporati.on 

Br.~~~ ________________ ~ __ _ 
ill Motabito, its Chief ;Bxeouuye Officer 

Tax Identification No. 88-0125101 

The foregoing instrument was ackliowledged before me on \ /4-/ () b by Paul 
Morabito, as CbiefExecutive Officer ofBERRY·BlNCKLEY INDUSTRlESt a Nevada 
corporation, on behalf of the corporation. 

My Commission Expires: Z./, ~ I D ~ 

Samplg Lalao 
1~120120{)S 

0OO16~099s9 creDoes 45~Sv4 

28 

. ' ANNA-USA LONIER ,", 
, ;.. CommisslOn:# '\400&9& , 
. ,i Notary" Public • C<;jIfOm1o 

j , OfOn~ County f 
MyComm. Eltpire$~J4, 'JtI)7' 

• • • • • e • U • $ U U 
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EXHIDITA 

DEFINED TERMS 

The following terms shall have the following meanings for all purposes of this Lease: 

"Additional Rentar' has the meaning set forth in Section 4.C. 

"Adjustment Date" means ______ -', and every anniversary thereafter during the 
Initial Term, and any Extension Tenn. 

"Affiliate" means any Person which directly or indirectly controls, is under common 
control with or is controlled by any other Person. For purposes of this definition, "controls", 
"under common control with", and "controlled by" means the possession, directly or indirectly, 
of the power to direct or cause the direction of the management and policies of such Person, 

. whether through the ownership of voting securities or otherwise. 

"Base Annual Rentaf' means $1,464,375.00. 

"Base Monthly Rentaf' means an amount equal to 1112 of the applicable Base .tUllllUU 

Rental. 

"Business Day" means Monday through Friday, except those ·days on which the United 
States Postal Service does. not deliver regular first-class mail. 

"Casualty" means any loss of or damage to any property inCluded within or related to any 
Property or arising from an adjoining prop.erty caused by fire, flood or other casualty. 

"Condemnation" means a Taking and/or a Requisition. 

HCosts" means all reasonable costs and expenses incurred by a Person, including without 
limitation; reasonable attorneys' fees and expenses, court costs, expert witness fees, costs of tests 
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial 
transcripts, copies and other similar costs and fe~, brokerage fees, escrow fees, title insurance 
and other insurange premiums, appraisal fees, stamp taxes, reCording fees and transfer taxes or 
fees, as the circumstances require. 

"Dealer" means any Person that supplies gasoline and/or diesel fuel to Lessee at the 
Property for sale to third parties, or its successor or assigns. 

"Dealer Agreemenf' means a written agreement or other document granting Lessee the 
right to operate a gas station operation Wlder the flag, brand or trade name of a Dealer. 

"Default Rate" means 18% per annum or the highest rate permitted by law, whichever is 
less. 

Sample Lease 
Vilt Properties 
1/412006 

000160/09959 OBnoCS 469445v4 

A-l 

LJW000030
Exhibit 28-30

A.App.1205

A.App.1205



"Deed of Trust" means any and all deeds oftrus!, mortgages or other liens to secure debts 
or other security instruments here and after placed by Lessor on the Property or any part thereof 
(except the Lessee's personal property or trade fixtures), and to any and all renewals, 
modifications, consolidations, replacements, extensions or substitutions of any such instruments. 

"Effective Date" has the meaning set forth in Section 3 of this Lease. 

"Environmental Laws" means federal, state and local laws, ordinances, common law 
requirements and regulations and standards, rules, policies and other governmental requirements, 
administrative rulings and court judgments and decrees having the effect of law in effect now or 
in'the future and including all amendments, that relate to Hazardous Materials, Regulated 
Substances, USTs, andlor the protection of human health or the environment, or relating to 
liability for or Costs of Remediation or prevention ofReleases~ and apply to Lessee andlor the 
Property. . 

"Environmental Liens" means liens that may be imposed pursuant to Environmental 
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618. 

"Event of Defaulf' has the meaning set forth in Section 20.A. 

"Expiration Date" has the meaning set forth in Section 3: 

"Extension Option"has the meaning set forth in Section 3. 

"Extension Term" has the meaning set forth in Section 3. 

"Force Majeure Event' has the meaning set forth in Section 29. 

"Governmental Authon'ty" means any governmental authority, agency, department, 
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United 
States, any state or any political subdivision thereof (including but not limited to the Nevada 
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada 
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce 
any federal, state and local laws, statutes, ordinances, rules or regulations, including common 
law, or to issue court orders. 

"Hazardous Materials" includes: (a) oil, petrOleum products, flammable substances, 
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or 
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons 
on or about the Property, cause the Property to be in violation of any local, state or federal law Or 
regulation, (including without limitation, any Environmental Law), or are defined as or included 
in the definition of "hazardous substances", ''hazardous wastes", ''hazardous materials", "toxic 
substances", "contaminants", "pollutants'" or words of similar import under any applicable local, 
state or federal law or under the regulations adopted, orders issued, or publications promulgated 
pursuant thereto, including, but not limited·to: (i) the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C.' §9601, .m ~.; (ii) the 
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, .m~.; (iii) the 
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901,~~.; and 
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b) 
asbestos in any form which is or could become friable, urea formaldehyde foam insulation, 
transfonners or other equipment which contain dielectric fluid containing levels of 
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks; 
and (d) .any other Regulated Substances, chemical, material or substance, exposure to which is 
prohibited, limited or regulated by any governmental authority or which mayor could pose a 
hazard to the health and safety of the occupants of the Property or the owners andlor occupants 
of any adjoining property. 

"Indemnified Parties" means Lessor, any Lessor's Lenders and their members, managers, . 
officers, directors, shareholders, partners, employees, agents, servants, representatives, 
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns, 
including, but not limited to, any successors by merger, consolidation or acquisition of all or a 
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable. 

"Initial Term" has the meaning set forth in Section 3. 

"Insolvency Event' means (a) Lessee's (i) failure to generally pay its debts as such debts 
become due; (ii) a~~tting in writing its inability to pay its debts generally; or (iii) making a 
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against 
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking 
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official 
for it or for any substantial part of its property, and in the case of any such proceeding instituted 
against Lessee, either such proceeding shall remain undismissed for a period of one hundred 
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee 
taking any corporate action to authorize any of the actions set forth above in this definition. 

"Law(s)" means any constitution, statute, rule oflaw, code, ordinance, order, judgment, 
decree, injunction, rule, regulation, policy, requirement or administrative or judicial 
determination, even if unforeseen or extraordinary, of every duly constituted Governmental 
Authority, court or agency, now or hereafter enac~ed or in effect. 

"Lease Term" shall have the meaning described in Section 3. 

"Legal Requirements" means the requirements of all present and future Laws (including 
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and 
discrimination against, disabled individuals), all judicial and administrative interpretations 
thereof, includirig any judicial order, consent, decree or judgment, and all covenants, restrictions 
and conditions now or hereafter of record which may be applicable to Lessee or. to the Property, 
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or 
restoration ofto the Property, even if compliance therewith necessitates structural changes or 
improvements or results in interference with the use or enjoyment of the Property. 

"Lessor's Lender" means any lender of Lessor that has a lien on the Property, including 
any lenders named in any Deed of Trust. . 
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"Losses" means any and all claims, suits, liabilities (including, without limitation, strict 
liabilities), actions, proceedings, obligations, debts, damages,losses, Costs, diminutions in value, 
fmes, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and 
damages of whatever kind or nature, inclusive of bodily injury and property da:mage to third 
parties (including, without limitation, attorneys' fees and other Costs of defense). 

''Monetary Obligations" means all Rental and all other sums payable or reimbursable by 
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified 
Party. . 

"Notices" has the meaning set forth in Section 24. 

"Permitted Amounts" shall mean, with respect to any given level of Hazardous Materials 
or RegUlated Substances, that level or quantitY of Hazardous Materials or Regulated Substances 
in any form or combination of fonns which does not constitute a violation of any Environmental 
Laws and is customarily employed in, or associated with, similar businesses located in the states 
where the Property is located; 

"Permitted Encumbrances" shall mean those covenants, restrictions, reservations, liens, 
conditions, encroachments, eas~ents, survey exceptions, parties in possession and other. matters 
oftitle that affect the Property as of the date of Lessor's acquisition thereof and those items 
which hereafter affect title as permitted under this Lease, including but not limited to those 
identified in the owner's policy of title insurance issued to Lessor by First American Title 
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property. 

"Permitted Facility" means a gas station with convenience store (and restaurant and 
postal unit operations within a convenience store), and uses incidental or related thereto 
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming 
deyices within the convenience store and offices for Les~ee's operations, together with uses that 
are complementary to or extensions of Lessee's gas station and convenience store operations 
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal 
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Pennitted Encumbrances. 

"Permitted Sublease" has the meaning set forth in Section 23. 

"Person" means any individual, partnership, corporation, limited liability company, trust, 
unincorporated organization, Govemme~tal Authority or any other form of entity. 

"Property" means, that parcel or parcels of real estate located at the address set forth in 
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates 
or easement estates), together with all rights, privileges, and appurtenances associated therewith, 
all buildings, fixtures and other improvements now or hereafter located on such parcels of real 
estate (whether or not affixed to such real estate ). 
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"Regulated Substances" means ''petroleum'' and "petroleum-based substances" or any 
similar tenns described or defined in any of the Environmental Laws and any applicable federal, 
state, county or local laws applicable to or regulating USTs. 

"Release" means any presence, release, deposit, discharge, en1ission, leaking, spilling, 
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or 
other movement of Hazardous Materials, Regulated Substances or USTs. 

"Rem-ediation" means any response, remedial, removal, or corrective action, any activity 
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials, 
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action 
to comply with any Environmental Laws or with any permits issued pursuant thereto, any 
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory 
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or 
USTs. 

"Rental" means, collectively, the Base Annual Rental and the Additional Rental. 

"Rent Adjustment' has the mearring set forth in Section 4.B. 

"Successor Lessor" has the'meaning set forth in Section 21. 

"Taldng" means (a) any taking or damaging of all or a portion of the Property (i) in or by 
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or 
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such 
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de 
facto condemnation that constitutes a compensable taking under applicable law. The Taking 
shall be considered to have taken place as ofth~ later of the date actual physical possession is 
taken by the condemnor, or the date on which the right to compensation and damages accrues 
under the'law applicable to the Property. 

"Threatened Release" means a substantial likelihood of a Release which requires action 
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments, 
surface or subsurface strata, ambient air or any other environmental medium comprising or 
surrounding any Property which may result from such Release. 

"USTs" means anyone or combination of tanks and associated product piping systems used 
in conneqtion with storage, dispensing and general use of Regulated Substances. 

"WGI'I means Winner's Gaming, Inc. 

"WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which WGI 
currently operates gaming machines or devices and related equipment (or the technological 
evolution thereof) on the Property and any Substitute WGIAgreement (as defined in Section 12.F). 
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EXHffiITB 

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY 

PROPERTY ADDRESS: 7695 -7699 S. Virginia Street, Reno, Nevada (APN 043-011-48) 

PROPERTY LEGAL DESCRIPTION: 

Parcel I 

The land referred to herein is situated in the City of Reno, County of Washoe, State of Nevada, 
located within a portion of the South Balf(S 1/2) of the Northwest Quarter (NW 114) of Section 
6, Township 19 North, Range 20 East, M.D.M., and being more particularly described as 
follows: 

CollllD,encing at the Southwest comer as Parcel "C", a found nail and tag on a fence post, as 
shown on Parcel Map No. 218, File No. 388954, on file in the County Recorders Office, Washoe 
County, Nevada; thence North 00°16'56" East, a distance of 579.25 feet to the Northerly side of 
Longley Lane, Thence along said Northerly side South 69°21'09" West, a distance of21.41 feet 
to the true point of beginning. 

Thence along the said Northerly line of Longley Lane South 69°21'09" West, a distance of 
301.22 feet to the Easterly line of U.S. 395; thence along said Easterly line North 21 °04'38" 
West, a distance of 653.04 feet; thence leaving said Easterly line North 14°55'49" East, a 
distance of 126.66 feet, thence North 89°52'07" East, a distance of 458.81 feet; thence North 
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance of213.17 feet to 
the Westerly line of South Virginia Street; thence along said Westerly line South 20°39'19" East, 
a distance of257.92 feet; thence leaving said westerly line of South Virginia North 89°40'18" 
West, a distance of275.76 feet; thence South 00°16'56" West, a distance of 406.67 feet to the
true point ofbeginning. 

Parcel II 

A non-exclusive easement for ingress, egress and access by and for vehicular pedestrian traffic
and vehicle parking as set forth in that certain mutual parking and access agreement recorded 
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe 
County Recorder's Office, Washoe County, Nevada. 

Note: The above metes and bounds legal description appeared previously in that certain 
document recorded August 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695. 
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First AInerican Tide Insurance Company 
National Commercial Services 

5 First American Way· Santa Ana, CA 92707 

SeDers Final Settlement Statement 

Property: 7695 & 7699 S. Virginia, Reno, NV File No: NCS-203502-SAI 
Officer: Dawn Niehaus/mlh 
New Loan No: 

Buyer: 
Address: 
Seller: 
Address: 

Settlement Date: 
Disbursement Date: 
Print Date: 

02124/2006 

02/24/2006 
311612006, 11: 14 AM 

Overland Development Inc.; Larry James Willard Trust; Xchange Solutions, Inc. as Q.1. 
c/o Dan Gluhaich, Intero Real Estate, 175 E. Main St., Ste. 130, Morgan Hill, CA 95037 
P.A. Morabito & Co., Limited 
c/o Ji Lube International, Inc., 668 N. Pacific Coast Hi wa, Ste. 517, La naBeach, CA 92651 

Charlie DescriPtion ... SeIler Charge Seller-Credit 
Consideration: 
Totau:o~~Id~~tion 

.. !.i.!.!!:~.~_~X~.~ ... ~~!!.~g~~."~~.: ...... _ ... __ "."."."." ............ "."_"_"_ .. "." ............. "."." ... _ ... "."." ....... "."."." ... _"."."." ..... " ............. "_"."_" ... . 
Leasehold Policy ($1,464,375) - First American Title Insurance Company National Commercial 
Services 

. 'poH~'y:StandMd"ALT A·i99·i··owner~··:··Fji5t·"AiTieTic~~·Tii"lelns~·~a~·ce·COmp~ny"'Natioiial-C~~mercia( .. 
Services 

··fE?~i.~i~~~~~_;;~~~~::~::f.t~i:~p?~?~~::fi!f~)~~~:~~~~~~:~~P~~~::B~:~i£~~{¢'9.~:~~~i~L~·~X~~~:::-·" 
.. ~.!.~.£ ... ~~~~~_i.!!.gJ~.~.s __ ~_:ri~.s.~""~!!.l.~.~.~~Il.I1 __ T.i.~.I~.99.~p_a_I!L .................... ". __ 
... p"~~~.~~~~.I~~.!!.~.I~ .. 0..m_~g~~~.ty .. ~"!:!~~~~~"~~.r.!~~."T1g_~S:.~~P.Il.!!:t."." 

Cash (X To) ( From) Seller 

Totals 

3,550.00 

36,387.50 

17,750,000.00 i 17,750,000.00 
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<1rst American Title Insurance Company 
National Commercial Services 

5 First American Way· Santa Ana, CA 92707 

Buyer's Final Settlement Statement 

Property: 7695 & 7699 S. Virginia, Reno, NV Flle No: NCS-203502-SA1 
Officer: Dawn Niehausllan 
New Loan No: 

Buyer: 
Address: 
Seller: 
Address: 

Settlement Date: 02/24/2006 
Disbursement Date: 02/24/2006 
Print Date: 31112006, 12:07 PM 

Overland Development Inc.; Larry James Willard Trust; Xchange Solutions, Inc. as Q.I. 
clo Dan Gluhaich, Intero Real Estate, 175 E. Main St., Ste. 130, Morgan Hill, CA 95037 
p ,A. Morabito & Co., Limited 
clo lif Lube International, Inc., 668 N. Pacific Coast Hi a, Ste. 517, La a Beach, CA 92651 

Chan~e Descril!tion B!!yef Charge Buyer Credit 
Consideration: 

::f~,~.a.X,¢.~~~!.4.·~ii.!J£~:::· 

Prorati~~s: 
:'i~~'~·~ii.'!~~.~-i.:¢'~i(Q~g4[Q?,,!£'§~?(j:VQI@~,~.?.'?..Q';?.??i!a..Y. "." ................... "._ 

Totals 

1.0' 
143.00 

17,938,094.34 I 
I 

17,938,094.34 

Page 1 oft 
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ASSESSOR'S PARCEL NUMBER:043-011-47 

UPON RECORDATION RETURN TO: 

Pacific Capital Bank, N A 

clo Loan Services, PO Box 60654 

Santa Barbara, California 93160-0654 

MAIL TAX STATEMENTS TO: 
Larry Willard 
133 Glenn Ridge Avenue 
Los Gatos, CA 95030 

DOC II 33!S3292 
02/24/208e 84:10P F •• :SS.08 

BKI 
Requ •• ted By 

FIRST AnERICAN TIT~E 
W •• hoe County Recorder 

Kathryn l. Burke - Recorder 
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DEED OF TRUST, FIXTURE FILING NT 

This DEED OF TRUST, FIXTURE FIL G A CURl 

entered into as of February 21, 2006, a on alifornia 

corporation as an undivided 41°;' inter tan 

Trust dated November 14, 1987 as a undivl ed 59"10 interest s te ants in common (collectively 

and jointly and severally, the "Trustor"), FI t Am ican Title Co p y, with an address of 5 First 

American Way, Santa Ana, CA 92707 (the "Tr tee") se d benefit of Pacific Capital Bank, 

NA, a national banking ass lation, doing 

clo Loan Services, PO B x 6 

Beneficiary. 

ley National Bank, with an address of 

-0654 (the "Beneficiary"), and the 

whi h is the subject ma ter f this Deed of Trust has the following address(es): 

. Virgini Stre Reno, Nevad 8 12 (the "Address(es)"). 

This document serves a fixture filin der Nevada Revised Statutes Section 104.9502. 

Trustor Larry Ja es iIIard Trust dated November 14, 1987's organizational identification 

number is 553-54-0904. 

Trustor Overland De elop ent Corporation's organizational identification number is 94-1749554. 
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1, DEED OF TRUST, OBLIGATIONS AND FUTURE ADVANCES 

3353292 
f32/24/2f3S6 
2 of 17 

1,1 Deed of Trust. For valuable consideration paid and for other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Trustor hereby irrevocably and 
unconditionally mortgages, grants, bargains, transfers, sells, conveys, sets over and assigns to the 
Trustee and its successors and assigns, IN TRUST, for the benefit and security of the Beneficiary forever, 
WITH POWER OF SALE AND RIGHT OF ENTRY AND POSSESSION, all of Trustor's right, title and 
interest in and to the "Property" described below, to secure the prompt payment and performance of the 
Obligations (as hereinafter defined), including without limitation, all amounts due and owing to the 
Beneficiary and all obligations respecting that certain One Year Adjustable Term Note, dated February 
21, 2006, by Larry James Willard Trust dated November 14, 1987 and Overland Development 
Corporation in favor of the Beneficiary in the original principal amount of $13,250,000,00 (the "Note"; and 
collectively, along with all other agreements, documents, certificate and instruments delivered in 
connection therewith, the "Loan Documents"), and any substituti s, modifications, extensions or 
amendments to any of the Loan Documents. 

This Deed of Trust shall secure the principal amount of Obligation of u to $13,250,000.00. The 
maximum amount of principal secured hereby may be increased or decr se by amendment to this 
Deed of Trust. This Deed of Trust shall nevertheless secure payment and pe orm nce of all Obligations 
including, without limitation, any other liabilities and fut e nces, direc or direct, absolute or 
contingent, now existing or hereafter arising from the rustor to enefi ry. Future advances 
hereunder are governed by Nevada Revised Statutes Sections 300 to 106. 'ncl ive. 

1.2 hereby 

1.4 T ns to Grant. 0 have hold he above granted Property unto and to the use and 
be efit of the Trustee, IN TRU for the bene' and security of the Beneficiary, and to the Beneficiary, 

the case may be, and th 'r succ nd assigns, forever; provided, however, the conveyances, 
grants and assignments c tai ed in this Deed of Trust are upon the express condition that, if Trustor 
shall pay and perform th Obll ations in full, including, without limitation, all principal, interest and 
premium thereon and other char es, if applicable, in accordance with the terms and conditions in the 
Loan Documents and this D ed 0 Trust, shall pay and perform all other Obligations as set forth in this 

eed of Trust and shall abide by a d comply with each and every covenant and condition set forth herein 
a d in the Loan Documents, the onveyances, grants and assignments contained in this Deed of Trust 
sha cease, terminate and voi. 

Pr . Term" roperty," as used in this Deed of Trust, shall mean that certain parcel of 
Ian d the fixtures, stru res and improvements and all personal property constituting fixtures, as that 

2 
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term is defined in the Uniform Commercial Code, now or hereafter thereon located at the Address(es), as 
more particularly described in Exhibit A attached hereto, together with: (i) all rights now or hereafter 
existing, belonging, pertaining or appurtenant therelo; (ii) the following categories of assets as defined in 
the Uniform Commercial Code: goods (including inventory, equipment and any accessions thereto), 
instruments (including promissory notes), documents, accounts (including health-care-insurance 
receivables), chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit rights 
(whether or not the letter of credit is evidenced by a writing), commercial tort claims, securities and all 
other investment property, general intangibles (including payment intangibles and software), supporting 
obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are 
located on or used in connection with, or that arise in whole or in part out of the Trustor's use of or 
business conducted on or respecting, the Property and any substitutions, replacements, accessions and 
proceeds of any of the foregoing; (iii) all judgements, awards of damages and settlements hereafter made 
as a result or in lieu of any Taking, as hereinafter defined; (iv) all of the hts and benefits of the Trustor 
under any present or future leases and agreements relating to the Pr e ,including, without limitation, 
rents, issues and profits, or the use or occupancy thereof together ·th a y extensions and renewals 
thereof, specifically excluding all duties or obligations of the Trustor of ny . d arising thereunder (the 
"Leases"); and (v) all contracts, permits and licenses respecting the use, 0 era! n or maintenance of the 
Property. 

1.7 Cross-Collateral and Future Advances. I is th express inten . of the Trustor that this Deed of 
Trust secure payment d p rformance of all 0 the Obligations, whether now existing or hereinafter 
incurr son of fut re a ances by the B efi iary or otherwise, and regardless of whether such 

igations are or were c temp ed by the rti at the time of the granting of this Deed of Trust. 
Notic ntinuing gran f this Tru shall not be required to be stated on the face of any 
d ument evidencing any of the bligations, n shall such documents be required to otherwise specify 

at they are secured hereby. 

2. ESENTATIONS, WARRANTIES, COVENANTS 

2.1 Representations and Warr nties. The Trustor represents and warrants that: 

(a) This Deed of Tru t ha been duly executed and delivered by the Trustor and is the legal, valid 
and binding ob gati of the Trustor enforceable in accordance with its terms, except as 
limited by b krufl cy, insolvency, reorganization, moratorium or other laws affecting the 
e nt of c ditors' rights generally; 
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(b) The Trustor is the sole legal owner of the Property, holding good and marketable fee simple 
title to the Property, subject to no liens, encumbrances, leases, security interests or rights of 
others, other than as set forth in any title insurance policy, title report, or final title opinion 
issued in favor of, and accepted by, the Bank in connection with this Deed of Trust (the 
"Permitted Encumbrances"); 

(c) The Trustor is the sole legal owner of the entire lessor's interest in Leases, if any, with full 
power and authority to encumber the Property in the manner set forth herein, and the Trustor 
has not executed any other assignment of Leases or any of the rights or rents arising 
thereunder; 

(d) As of the date hereof, there are no Hazardous Substances (as hereinafter defined) in, on or 
under the Property, except as disclosed in writing to and a nowledged by the Beneficiary; 
and 

(e) Each Obligation is a commercial obligation and does not re ese a loan used for personal, 
family or household purposes and is not a consumer transactio . 

and upon the request of the Beneficiary, cause this Deed 

a 

The Trustor covenants that it will not, nor will it permit any other 
.~~~e;~~~:ti7;~, w~ith~out the prior written approval of the Beneficiary in each instance: 

4 
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(a) Sell, convey, assign, transfer, mortgage, pledge, hypothecate, lease or dispose of all or any 
part of any legal or beneficial interest in the Trustor or the Property or any part thereof or 
permit any of the foregoing, except as expressly permitted by the terms of this Deed of Trust; 

(b) Permit the use, generation, treatment, storage, release or disposition of any oil or other 
material or substance constituting hazardous waste or hazardous materials or substances 
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or 

(c) Permit to be created or suffer to exist any mortgage, lien, security interest, attachment or other 
encumbrance or charge on the Property or any part thereof or interest therein (except for the 
Permitted Encumbrances), including, without limitation, (i) any lien arising under any Federal, 
state or local statute, rule, regulation or law pertaining to the release or cleanup of Hazardous 
Substances and (ii) any mechanics' or materialmen's lien. T e Trustor further agrees to give 
the Beneficiary prompt written notice of the imposition, or n ti ,of any lien referred to in this 
Section and to take any action necessary to secure the om discharge or release of the 
same. The Trustor agrees to defend its title to the Prope y a the Beneficiary's interest 
therein against the claims of all persons and, unless the Be efici ry requests otherwise, to 
appear in and diligently contest, at the Trustor's sole cost nd xpense, any action or 
proceeding that purports to affect the Trustor's title to the Prope or e priority or validity of 
this Deed of Trust or the Beneficiary's interest h der. 

Operation of Property. The Trustor covenants and a s as follows. 

(a) 

(b) The Trustor will all times kee he Prop ty ins ed for such losses or damage, in such 
amounts and b suc ay be r uired law and which the Beneficiary may 
require, provi ed t at, in any ca the ustor sha ainta': (i) physical hazard insurance on 
an "all risks' ba is in an amount ot Ie s than 10 00 of t full replacement cost of the 
Property; (ii) floo insurance if and re uired by applr bl Federal law and as otherwise 
required by t e B neficiary; (iii) compr hen ive commercial general liability insurance; (iv) rent 
loss and bus I ess' terruption insuran e; d (v) such other insurance as the Beneficiary may 

~--cr-e~ 're from tl e to e, including ild 's risk insurance in the case of construction loans. 
All olicies rega ing su insura sh I be issued by companies licensed to do business in 

~~~ state where th olicy is issued d also in the state where the Property is located, be 
otherwise acceptable the B ficiary, provide deductible amounts acceptable to the 
Beneficiary, na the Beneficiary as mortgagee, loss payee and additional insured, and 
provide that n can ellation or material modification of such policies shall occur without at 
least Thirty (30 days prior written notice to the Beneficiary. Such policies shall include (i) a 
mortgage end or me t determined by the Beneficiary in good faith to be equivalent to the 
"standard" mortg ge e dorsement so that the insurance, as to the interest of the Beneficiary, 
shall not be invali ate by any act or neglect of the Trustor or the owner of the Property, any 
foreclosure or ot er p oceedings or notice of sale relating to the Property, any change in the 
title to or own ship of the Property, or the occupation or use of the Property for purposes 
more hazar us t n are permitted at the date of inception of such insurance policies; (ii) a 
re ent co endorsement; (iii) an agreed amount endorsement; (iv) a contingent liability 
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from operation endorsement; and (v) such other endorsements as the Beneficiary may 
request. The Trustor will furnish to the Beneficiary upon request such original policies. 
certificates of insurance or other evidence of the foregoing as are acceptable to the 
Beneficiary. The terms of all insurance policies shall be such that no coinsurance provisions 
apply. or if a policy does contain a coinsurance provision. the Trustor shall insure the Property 
in an amount sufficient to prevent the application of the coinsurance provisions; 

(c) Trustor will not enter into or mOdify the Leases in any material respect without the prior written 
consent of the Beneficiary. execute any assignment of the Leases except in favor of the 
Beneficiary. or accept any rentals under any Lease for more than one month in advance and 
will at all times perform and fulfill every term and condition of the Leases; 

(d) Trustor will at all times (i) maintain complete and accurate r cords and books regarding the 
Property in accordance with generally accepted accoun· g rinciples and (ii) permit the 
Beneficiary and the Beneficiary's agents. employees and r res ntatives. at such reasonable 
times as the Beneficiary may request, to enter and inspect e P perty and such books and 
records; and 

(e) Trustor will at all times keep the Property in good and first-rate r 
from casualty not excepted) and will not co r permit 
deterioration or alteration of the Property or an part thereo . 

air nd condition (damage 
striP\Waste, impairment, 

2.5 Nevada Covenants. Where not otherwise inconsistent with ther provision of this Deed of 
Trust. Covenants Nos. 1; 2 (full replacement value)·· i hest rate permi der th Note); 5; 6; 7 
(a reasonable percentage); 8; and 9 of Nevad evised Sta s Section 107.030, a 
and made a part of this Deed of Trust. 

2.6 

2.7 Notices· Notice 0 Defa t. The Trustor will deliver to the Beneficiary, promptly upon receipt of the 
r documents it receives that affect the Property or its use, or claim that 
rmance or observance of any of the terms hereof or that the Trustor or 

any tenant is in default of any erms of the Leases. The Trustor further agrees to deliver to the 
eneficiary written notice pr mptl upon the occurrence of any Event of Default hereunder or event that 

w the giving of notice or Ipse f time, or both, would constitute an Event of Default hereunder. 
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"Taking"), or the commencement of any proceedings or negotiations that might result in a Taking, the 
Trustor shall promptly give written notice to the Beneficiary, describing the nature and extent thereof. The 
Beneficiary may, at its option, appear in any proceeding for a Taking or any negotiations relating to a 
Taking and the Trustor shall promptly give to the Beneficiary copies of all notices, pleadings, 
determinations and other papers relating thereto. The Trustor shall in good faith and with due diligence 
and by proper proceedings file and prosecute its claims for any award or payment on account of any 
Taking. The Trustor shall not settle any such claim without the Beneficiary's prior written consent. The 
Trustor shall hold any amounts received with respect to such awards or claims, by settlement, judicial 
decree or otherwise, in trust for the Beneficiary and promptly pay the same to the Beneficiary. The 
Trustor authorizes any award or settlement due in connection with a Taking to be paid directly to the 
Beneficiary in amounts not exceeding the Obligations. The Beneficiary may apply such amounts to the 
Obligations in such order as the Beneficiary may determine. 

2.9 Insurance Proceeds. The proceeds of any insurance resultin fr any loss with respect to the 
Property shall be paid to the Beneficiary and, at the option of t e B eficiary, be applied to the 
Obligations in such order as the Beneficiary may determine; provide ,ho ver, that if the Beneficiary 
shall require repair of the Property, the Beneficiary may release all or an orti n of such proceeds to the 
Trustor for such purpose. Any insurance proceeds paid to the Trustor hall e held in trust for the 
Beneficiary and promptly paid to it. 

3. CERTAIN RIGHTS 0 THE BEN-!;EICIAR 

3.1 Legal Proceedings. The Beneficiary shall have the right, not the (juty, 0 intervene or 
otherwise participate in any legal or equitable procee . at, in the Beneficia ' easona Ie judgement, 
might affect the Property or any of the rights cr ed or secur by this Deed of Trus Th Beneficiary 
shall have such right whether or not there shal av d an nt of Default hereun er. 

3.2 Appraisals/Assessments. The Ben fico ry shall have trig ,at the Trustor' sol cost and 
expense, to obtain appraisals, environm assessments or her spections of e p ions of the 
Property that are real estate at such ti es as th Beneficiary deems nec ssary or as ma e required by 
applicable law, or its prevailing credit or u erwriti policies. 

3.3 Financial Statements. 

required by the Benefici 

3.4 Substitution of from time to , without notice to the Trustor or 
Trustee and with or with e resignation of Trustee, substitute a successor or 
successors to the Trust e na ed herein or acti g h reunder. Upon such appointment, the successor 
tr ee shall be ested wit all ti powers and utie conferred upon the Trustee named herein or acting 

ereunder. Ea h such appo tment sub tion hall be made by a writing executed by Beneficiary and 
wh duly recorded in the ap opriate office s II be conclusive proof of proper appointment of such 

ccessor Trustee. The procedure Ided for substitution of the Trustee shall be conclusive of all 
other provisions for substitu' n, statutory or otherwise. 

3.5 Leases and Rent II. T e Trustor shall deliver to the Beneficiary during each calendar year and 
at such other times as the B nefi iary shall request a rent roll for the Property, in form acceptable to the 
Beneficiary, listing all tenants and ccupants and describing all of the Leases. 

DEFAULTS AND REMEDIES 

nt of Default shall mean the occurrence of anyone or more of the following 
eve s: 

7 

Exhibit 30-7

A.App.1221

A.App.1221



I 11111111111111111111111111111111 1111111111111111 
3353292 
S2/24/2~f36 
B of" 17 

(a) default of any liability, obligation or undertaking of the Trustor or any guarantor of the 
Obligations to the Beneficiary, hereunder or otherwise, including, without limitation, failure to 
pay in full and when due any installment of principal or interest or default of the Trustor or any 
guarantor of the Obligations under any other Loan Document or any other agreement with the 
Beneficiary continuing for 10 days with respect to the payment of money or continuing for 30 
days with respect to any other default; 

(b) failure by the Trustor to perform, observe or comply with any of the covenants, agreements, 
terms or conditions set forth in this Deed of Trust or the Loan Documents continuing for 30 
days; 

(c) the (i) occurrence of any material loss, theft, damage or destruction of, or (ii) issuance or 
making of any levy, seizure, attachment, execution or similar rocess on a material portion of 
the Property; 

(d) failure of the Trustor or any guarantor of the Obligations 
security value satisfactory to the Beneficiary continuing for 30 d 

tain aggregate collateral 

(e) default of any material liability, obligation or undertaking of the Tru tor any guarantor of the 
Obligations to any other party continuing for 30 ays; 

(f) if any statement, representation or warranty hereto 0 w or here ma e by the Trustor 
or any guarantor of the Obligations in connection with this De f Trust or in ny supporting 
financial statement of the Trustor or a ar of the Obligations be etermined by 

(g) 

(h) 

the Beneficiary to have been false in ny material res ct when made; 

the death of the Trustor or 
guarantor of the Oblig,",a=ti~~ 
partner or member' 

service upon t 
Trustor or any guaran 

o iga 'ons and, if the Trustor or any 
hr-_rrt,ed r bility company, the death of any 

(k) a judgement 0 judg ents for the payment of money shall be rendered against the Trustor or 
any guarantor f the Obligations, and any such judgement shall remain unsatisfied and in 
effect for any per d of thirty (30) consecutive days without a stay of execution; 

(I) any levy, lien (in ludi g mechanics lien), seizure, attachment, execution or similar process 
shall be issued r Ie ied on any of the property of the Trustor or any guarantor of the 
Obligations; 

·fu._mit''liiation 0 revocation of any guaranty of the Obligations; or 
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(n) the occurrence of such a change in the condition or affairs (financial or otherwise) of the 
Trustor or any guarantor of the Obligations, or the occurrence of any other event or 
circumstance, such that the Beneficiary, in its sole discretion, deems that it is insecure or that 
the prospects for timely or full payment or performance of any obligation of the Trustor or any 
guarantor of the Obligations to the Beneficiary has been or may be impaired. 

4.2 Remedies. On the occurrence of any Event of Default the Beneficiary may, at any time 
thereafter, at its option and, to the extent permitted by applicable law, without notice, exercise any or all of 
the following remedies: 

(a) Declare the Obligations due and payable, and the Obligations shall thereupon become 
immediately due and payable, without presentment, protest, demand or notice of any kind, all 
of which are hereoy expressly waived by the Trustor except r Obligations due and payable 
on demand, which shall be due and payable on demand e er or not an event of default 
has occurred hereunder; 

(b) 

(c) 

\.---_.ac1dition to ny 0 er remedies, to sell he Property or any part thereof or interest therein 
pur ant to exe ise 0 . s power of Ie otherwise at public auction on terms and conditions 

~-..... he Beneficiar ay de , or therwise foreclose this Deed of Trust in any manner 
permitted by law, an on such s the Trustor shall execute and deliver such instruments 
as the Beneficiar may re In order to convey and transfer all of the Trustor's interest in 
the Property, a th same shall operate to divest all rights, title and interest of the Trustor in 
and to the Pro erty. In the event this Deed of Trust shall include more than one parcel of 
property or sub ·visio (each hereinafter called a "portion"), the Beneficiary shall, in its sole 
and exclusive di creti n and to the extent permitted by applicable law, De empowered to 
foreclose upon a y su h portion without impairing its right to foreclose subsequently upon any 
other portion or he ntirety of the Property from time to time thereafter. In addition, the 
Beneficiary ma in it discretion subordinate this Deed of Trust to one or more Leases for the 
sole purpose f pre erving any such Lease in the event of a foreclosure; 

Cause one or ore environmental assessments to De taken, arrange for the cleanup of any 
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Hazardous Substances or otherwise cure the Trustor's failure to comply with any statute, 
regulation or ordinance relating to the presence or cleanup of Hazardous Substances, and the 
Trustor shall provide the Beneficiary or its agents with access to the Property for such 
purposes; provided that the exercise of any of such remedies shall not be deemed to have 
relieved the Trustor from any responsibility therefor or given the Beneficiary "control" over the 
Property or cause the Beneficiary to be considered to be a mortgagee in possession, "owner" 
or "operator" of the Property for purposes of any applicable law, rule or regulation pertaining to 
Hazardous Substances; and 

(f) Take such other actions or proceedings as the Beneficiary deems necessary or advisable to 
protect its interest in the Property and ensure payment and performance of the Obligations, 
including, without limitation, appointment of a receiver (and the Trustor hereby waives any 
right to object to such appointment) and exercise of an of the Beneficiary's remedies 
provided herein or in any other document evidencing, s cu 'ng or relating to any of the 
Obligations or available to a secured party under the Un' orm Commercial Code or under 
other applicable law. 

In addition, the Trustee and the Beneficiary shall have all other re edie provided by applicable 
law, including, without limitation, the right to pursue a judicial sale of the Prop ny portion thereof, 

The Trustor agrees and acknowledges that the ceptance 15 Trus e 0 the Beneficiary of 
any payments from either the Trustor or any guarantor after currence 0 Ev t of Default, the 
exercise by the Trustee or the Beneficiary of any remedy set for ein or the mmencement, 
discontinuance or abandonment of foreclosure pr against the Prop shallot waive the 
Trustee's or the Beneficiary's subsequent or co urrent right to reclose or operate as ba or estoppel 
to the exercise of any other rights or remedie of t or the eneficiary. The Tr tor grees and 
acknowledges that the Trustee or the Ben fici y, by maki pay nts or incurring osts described 
herein, shall be subrogated to any right of the Trustor to seek eimti rsement from y th'rd parties, 
including, without limitation, any predec in interest to the Tru tor's title or other rty ho may be 
responsible under any law, regulation r ordina ce relating to the pre ence or cleanup of Hazardous 
Substances. 

4.3 fl)L=_obli tions respecting the Property, the 

4 edies. All f t foregoing rights, remedies and options (including 
osse ion of the Property, the right to manage and operate 

th same, and the right to colle ents, in eac ase whether by a receiver or otherwise) are cumulative 
nd in addition to any rights t eBen' ight otherwise have, whether at law or by agreement, and 

may be exercised separa y concurrently and none of which shall be exclusive of any other. The 
Trustor further agrees th the Trustee and the Beneficiary may exercise any or all of its rights or 
remedies set forth herein itho t having to pay the Trustor any sums for use or occupancy of the 
Property. 

Trustor's Waiver of ertai Ri hts. To the extent permitted by applicable law, the Trustor hereby 
wal s the benefit of all pr sent and future laws (i) providing for any appraisal before sale of all or any 
portio f the Property 0 (ii) i any way extending the time for the enforcement of the collection of the 

ligation reati or ext nding a period of redemption from any sale made hereunder. 

10 

Exhibit 30-10

A.App.1224

A.App.1224



I 111111111111111111111 1111 

4.6 Transfer of Title. Upon the completion of any sale or sales of any Property, Trustee shall execute 
and deliver to the accepted purchaser or purchasers a good and sufficient deed of conveyance or 
assignment and transfer, lawfully conveying, assigning, and transferring the Property sold, but without any 
covenant or warranty, express or implied. 

4.7 Effect of Sale. Any sale or sales made by virtue of or under this Deed of Trust, whether under any 
power of sale herein granted or through judicial proceedings, shall, to the fullest extent permitted by law, 
operate to divest all right, title, estate, interest, claim, and demand whatsoever, either at law or in equity, of 
Trustor in and to the property so sold, or any part thereof from, through or under Trustor, its successors and 
assigns. The receipt by Trustee shall be full and sufficient discharge to any purchaser of the Property or any 
part thereof sold as aforesaid for the purchase money; and no purchaser or his representatives, grantees or 
assigns after paying such purchase money and receiving such receipt, shall be bound to see to the 
application of such purchase money upon or for any trust or purpose of thi Deed of Trust, or in any manner 
whatsoever be answerable for any loss, misapplication or non-applicati any such purchase money or 
be bound to inquire as to the authorization, necessity, expedience or reg larit of any such sale. 

4.8 Reconveyance. Upon written request of the Beneficiary and surr der f this Deed of Trust and 
any Notes to Trustee for cancellation or endorsement, and upon payment 0 'ts fe s and charges, Trustee 
shall reconvey, without warranty, all or any part of the Property then subjec to thO Deed of Trust. Any 
reconveyance, whether full or partial, may be made in te I'Il& "the person r pe sons legally entitled 
thereto," and the recitals in such reconveyance of any atters or shall b con lusive proof of the 
truthfulness thereof. 

5. MISC~.L_I'lJ:EOUS 

5.1 Costs and Expenses. 
Trustee and the Beneficiary, 
expenses and reasonable consulting, accou tin 
charges) incurred by the Trustee an 
Beneficiary's interpretation, recordation of this 

5.2 e din Leases. The Tru tor hereby agrees to defend, and does hereby 
indemnif and hold the enefl 'ary, Trustee, and eac of their respective directors, officers, employees, 
a s and at rneys (e h an "Indemnitee") a less from all losses, damages, claims, costs or 
xpenses incl ding attorne 'fees ex es) esulting from the assignment of the Leases and from 

all mands t at may be asse against such I tlemnitees arising from any undertakings on the part of 
t e Beneficiary to perform any obll r the Leases. It is understood that the assignment of the 
eases shall not operate tie responsibility for the control or management of the Property upon the 

Beneficiary or any Indem ee or ake them liable for performance of any of the obligations of the Trustor 
under Leases, respecting a con ition of the Property or any other agreement or arrangement, written or 
oral, or applicable law. 

3 Indemnification Re rdin Hazardous Substances. The Trustor hereby agrees to defend, and 
do s hereby indemnify an ho harmless each Indemnitee from and against any and all losses, 
dam es, claims, costs 0 exp ses, including, without limitation, litigation costs and attorneys' fees and 

pense nd fe~xpe es of any environmental engineering or cleanup firm incurred by such 
In ~f or in connection with the Property or resulting from the application of any 
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current or future law, regulation or ordinance relating to the presence or cleanup of Hazardous 
Substances on or affecting the Property. The Trustor agrees its obligations hereunder shall be 
continuous and shall survive termination or discharge of this Deed of Trust and/or the repayment of all 
debts to the Beneficiary including repayment of all Obligations. 

5.4 Indemnitee's Expenses. If any Indemnitee is made a party defendant to any litigation or any 
claim is threatened or brought against such Indemnitee concerning this Deed of Trust or the Property or 
any part thereof or therein or concerning the construction, maintenance, operation or the occupancy or 
use thereof by the Trustor or other person or entity, then the Trustor shall indemnify, defend and hold 
each Indemnitee harmless from and against all liability by reason of said litigation or claims, including 
attorneys' fees and expenses incurred by such Indemnitee in connection with any such litigation or claim, 
whether or not any such litigation or claim is prosecuted to judgement. The within indemnification shall 
survive payment of the Obligations, and/or any termination, release or discharge executed by the 
Beneficiary in favor of the Trustor. 

5.5 

5.6 Severability. If a 

tad the other Loan Documents constitute the entire 
on the parties hereto relating to the subject matter 

sal egoations, agreements and understandings among the 
h subject matte. 

5.8 ent. This Deed of Trust shall run with the land and be binding upon and 
tive heirs, executors, administrators, legal representatives, successors 

and assigns of the parties eret and shall remain in full force and effect (and the Beneficiary shall be 
entitled to rely thereon) until II 0 ligations are fully and indefeasibly paid. The Beneficiary may transfer 
and assign this Deed of Tru deliver any collateral to the assignee, who shall thereupon have all of 

e rights of the Benefici y; d the Beneficiary shall then be relieved and discharged of any 
re onsibility or liability wi re ect to this Deed of Trust and such collateral. Except as expressly 
proVI d herein or in the othe Loan Documents, nothing, expressed or implied, is intended to confer 

on an arty, other an t parties hereto, any rights, remedies, obligations or liabilities under or by 
n of this ee of Tru or the other Loan Documents. 
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5.9 Notices. Any notices under or pursuant to this Deed of Trust shall be deemed duly received and 
effective if delivered in hand to any officer of agent of the Trustor or the Beneficiary, or if mailed by 
registered or certified mail, return receipt requested, addressed to the Trustor or the Beneficiary at the 
address set forth in this Deed of Trust or as any party may from time to time designate by written notice to 
the other party. 

5.10 Governing Law. This Deed of Trust shall be governed by Nevada law without giving effect to the 
conflicts of laws principles thereof. 

5.11 Reproductions. This Deed of Trust and all documents which have been or may be hereinafter 
furnished by the Trustor to the Beneficiary may be reproduced by the Beneficiary by any photographic, 
photostatic, microfilm, xerographic or similar process, and any such reproduction shall be admissible in 
evidence as the original itself in any judicial or administrative proceedin whether or not the original is in 
existence and whether or not such reproduction was made in the regul c rse of business). 

5.12 Jurisdiction and Venue. The Trustor irrevocably submits to the non clusive jurisdiction of any 
Federal or state court sitting in California and any Federal or state court ·tting 'n Nevada, over any suit, 
action or proceeding arising out of or relating to this Deed of Trust. The Tru tor i evocably waives, to the 
fullest extent it may effectively do so under applicable law, any objection it m y no or hereafter have to 
the laying of the venue of any such suit, action or proce ing ht in any uch ourt and any claim 
that the same has been brought in an inconvenient foru . The Trustor by c se s to process being 
served in any such suit, action or proceeding (i) by the mailing copy there regl tered or certified 
mail, postage prepaid, return receipt requested, to the Trustor's addre et forth here or such other 
address as has been provided in writing to the Be d (ii) in any other er pe itted by law, 
and agrees that such service shall in every resp, ct be deemed e ctive service upon th Tr tor. 

5.14 Arbitration. IN THE EVENT THAT TH JU Y WAIVER S ORTH ABOVE IS JUDICIALLY 
DETERMINED TO NO BE ERMITTED BY L W, THE PARTIES AGREE TO ATTEMPT IN GOOD 
FAI OLVE A Y D PUTES WHIC MA ARISE AMONG THEM IN CONNECTION WITH 

E INTERP TATION EN CEMEN F HE PROVISIONS OF THIS AGREEMENT, OR THE 
APR OR VALIDI THER . IN E EVENT THAT ANY DISPUTE CANNOT BE SO 

SOLVED, AND UNLESS T RELIEF S GHT REQUIRES THE EXERCISE OF THE EQUITY 
OWERS OF A COURT Of; COMP JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED 

TO ARBITRATION. SU A BITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF 
SANTA BARBARA, CALI RNI, IN ACCORDANCE WITH THE ARBITRATION PROVISIONS OF THE 
CALIFORNIA CODE OF IVIL PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE 
SPECIFICALLY ENFORC BL. ANY AWARD RENDERED IN ANY SUCH ARBITRATION 

ROCEEDINGS SHALL B FI AL AND BINDING ON EACH OF THE PARTIES HERETO, AND 
dgement MAY BE ENTE ED HEREON IN ANY COURT OF COMPETENT JURISDICTION. 
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EXECUTED under seal as of the date first above written. 

Trustor: 

1111111 
3353292 
B2/2.4/2f3fS16 
14 of 17 

Larry James Willard Trust dated November 14,1987 

By~Od..~L 
Larry J. Willlr1i.Tl"ustee c> 

Trustor: 

Overland Development orp ation 

Larry J. 
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STATE OF CALIFORNIA 

COUNTY OF <~ C't;:wcu 
55. 

1111 1111111 

3353292 
Sl2/24/28fS16 
15 of 17 

tv ~. On Jj~t::1:~~~~....J!b 20~efore me, -he C~,NO~rsonally 
appeared . w)!I<2.1aLerspn?U¥iffiebiiiZih (or PrOv'.fci to me on 
the basis of satisfact eVloence) to be the person~ whose name'tlo.) is/~ subscribed to the within 
Instrument and acknowle ge to me that he/s~ltt~ executed the same in his~r/th~ authorized 
capacity, and that by his/Ii&r/th~ir signature on the instrument the person~or the entity upon behalf of 
which the perso~) acted, executed the instrument. 

Witne s my h~cal seal. 

sTA E OF CALIFORNIA ~ 
COUNTY OF :5AA-da If ~ 

55. 

~~~~'4~='~~~~%~~~~~~~~~ app~ared 
the basis of satisfa ry evidence) to 

instrument and ackilowledged to me that h"j'S~~~~~~:~~~~:~~~~.o~~~' 

On 

capacity, and thR' by his/h'll{/th~ signature It 
which the perso~ acted, executed the iin~tn Irr,,,nt 

Witness my hand and offical seal. 
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EXHIBIT A 

Property Add!gs: 7695 and 7699 S. Virginia, Reno, Nevada 

Paroell: 

The land referred to herein .ituated in the City of Reno, County of Washoe, State of Nevada, 
located within a portion ofth. South l4 ofth. Northwest \4 ofSoctioo 6, Township 18 N., Rang. 
20 E., M.D.M., and being more particularly described as follows: 

Commencing at the south comer of Parcel "C" • found nail and tag on a fence post, as shown on 
Parcel Map No. 218, Fil. No. 388954, as on file in the County Recordcr's Office of Washoe 
County, Nevada; thence North 00"16'56" East a distance of 579.25 foot to the northerly .ide of 
Longley Lane; 

Thence along said northerly line South 69'21'09" W., a distance of 2 .41 
of Beginning; 

to the True Point 

Thence leaving said northerly lin. of Longley Lane North 00"16'56" East; a dis 
feet; 

Street and the north_erly comer of tho parcel of! 
2887, File No. 1902006, on fil. in tho County Roco 

Thence along said westerly line of South Virginia Stroot South 20"3 
221.13 feet to the beginning of a curve to the n~· ..... _~ 

Thence along aaid curve a distance of . 
60.00 foot to the northerly side of ey 

Thence along aaid northerly lin. of 
feet to the True Point of B . . g. 

Parcel 2: 

A noo-exc1usive easement for ingress, 

traffic and vehicl. p as in that 

recorded April 

Washoe Co 

90"00'28" and a radiua 

.. W • distance of342. 

v cular and pedestrian 

and Access Agreement 

.1885230 of Official RoconI., 

3353292 
82/24/2896 
16 of t 7 
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3353292 
1512/24/219196 
17 of 17 

EXIllBIT A 

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada 

Parcell: 

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada, 
located within a portion of the South Y, of the Northwest ~ ofSecti n 6, Township 18 N., Range 
20 E., M.D.M., and being more particularly described as follows: 

Commencing at the south corner of Parcel "c" a found nl).il and tag n a nee post, as shown on 
Parcel Map No. 218, File No. 388954, as on file in the County Recor r's ffice of Washoe 
County, Nevada; thence North 00°16'56" East a distance of 579.25 feet 0 th northerly side of c 

Longley Lane; 

Thence along said northerly line South 69°21 '09" W., a dis,~ •. ~ 
of Beginning; 

Thence leaving said northerly line of Long y L.an€>-N<lrth 
feet; 

Thence South 89°40' 18" East, a dist 
Street and the northeasterly corner of parce of land as sho 
2887, File No. 1902006, on file in the Co 

True Point 

Thence along said westerly' of Sou 
221.13 feet to the begi . g of . .JIo-'>IffiI"<. 

0°39' 19" East a distance of 

e outh 69°21 '19" West a distance of342.78 

ce12: 

A non-exclusive easemen for 1 gress, egress and access by and for vehicular and pedestrian 
traffic and vehicle parkillg se forth in that certain Mutual Parking and Access Agreement 
ecorded April 12, 1995 in 00 4282, page 40 as Instrument No. 1885230 of Official Records, 

shoe County Recorder' 0 ce, Washoe County, Nevada. 

000160109959 ___ ~="~ 
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us $13,312,50000 

PROMISSORY NOTE 
(Nevada) 

FebruCI'Y 28, 2006 

FOR VALUE RECENED, the undersigned, OVERLAND DEVEUPMENT CORPORATION, INC., a California 
corporatioo, and LARRY J. WILLARD, individually, and LARRY J. WILLARD, Trustee of the Larry James Willard Trust 
dated November 14, 1987 (~Borrowef) jointly and severally (if more than one) promise(s) to pay to the order of TELESIS 
COMMUNITY CREDIT UNION, a California state chartered credit union, the principal sum of THIRTEEN MILLION THREE 
HUNDRED TWELVE THOUSAND FIVE HUNDRED AND 001100 DOLLARS (US $13,312,500.00), with interest on the unpaid 
principal balanCE as set forth in Section 3 below. 

1. Defined Terms. As used in this Note, (i) the term 'Lendef means the holder of this Note, and (ii) the term 
'Indebledness" means the principal of, interest on. or any other amounts due at any time under, this Note, the Security 
Instrument or any other Loan Document, including late charges, default interest. and advances to protect the security of the 
Security Instrument under Section 12 of the Security Instrument. 'Event of Default' and other capitalized terms used but not 
defined in this Note shall have the mea1ings given to such terms in the Security Instrument 

2. Address for Payment. All payments due under this Note shall be payable at clo Business Partners, LLC, 
9301 Winnetka Avenue, Chatsv.orth, CA 91311, Attn: Commercial Loan Department or such other place as may be 
desig nated by written notice to Borrower from or on behalf of Lencer. 

3. Payment of Principal and nterest. Payments shall be made in immediatay available funds as follows: 
(a) General. Monthly payments will be applied to interest before principal. Any remainirg principal and interest 

shall be due and payable on April 1 ,2016 or on any earlier date on which tre unpaid principal balance of this Note bltomes due 
and payabe, by acceleration or otherwise (the "Maturity Date"). At any time an Event of Default shall have occurred and be 
continuirg an&or after maturity of the Loan. including maturity upon acceleratim, the unpac principal balance. all accrued and 
unpaid interest and all other amounts payabe under the Note shall bear interest at the "Default Rate" set forth in this Note. The 
unpaid principal balance shall continue to bear interest after the Maturity Date at the Default Rate set forth in this Note until and 
including the date on which it is paid in full. Any regularly scheduled montlly installment of principal and interest that is received 
by Lender before the date it is due shall be deemed to have been received on the due date solely for the purpose of calculatirg 
interest due. Interest undff this Note shall be computed on the basis of a 360-day year consisting of twelve 30-<lay months. In 
the event any check given by Borrower to Lender as a payment on this Note is dishonored, or in the event there are insufficient 
funds in Borrower's designated account to cover any preauthorized monthly debit pursuant to the sepamte ·ACH Debit 
Authorizaion: then, withrut limiting any other dlarges or remedies, BorrONer shall pay to Lender a processing fee of $25.00 (but 
not more thal the max mum amountallowed by law) for each such event. 

(b) Interest Rate. The unpaid principal bal3nce of this Note shall accrue irterest as foliONs: 
(i) Initial Interest Rate. The initial interest rate charged on the unpaid principal of this Note shall be 

6.7 percent (6.7%) per annum effective as of the date of disbursement to and excluding April 1, 2011. Thereafter, the interest 
rate the Borrowerwill pay may increase (but not decrease) in accordance with this Sectbn 3(b). 

(ii) Interest Rate Changes. The interest rate the BorrONer will pay may change on April 1, 2011 (the 
"Interest Change Date"). Before the Interest Change Date, the Lender will calculate the BorrONer's new interest rate by addng 
2.1 percent (2.1 %) to the Current Index. The Lender will then round the result of this addition to the nearest one-eighth of one 
percert (0.125%). If rounded amount so calculated exceeds the initial interest rate set forth in Section 3(b)(i) above, then this 
rounded amount will be the new interest rate during the baBnce of the term of thi; Note. 

(iii) The Index. On the Interest Change Date, the interest rate may increase (but not decrease) based 
on an index. The "Index" will be based upon the weekly average yield on United States Treasury securities adjusted to a 
constant maturity of five years, as made available by the Federal Reserve Board. The most recent Index figure availalle forty­
five (45) days before the Interest Change Date is called the 'Current Index." If the Index is no longer available, the Lender will 
choose a comparable alternate Index. The selection of an altemate Index shall be made in Lender's discretion. Lender will give 
Borrower notice of ruch selection. 

(iv) Limit on Interest Rate Reduction. Throughol.1 the tenn of this Note. the Borrower's interest rate 
will never te less than 6.7 percent (6.7%) per annum. 

(c) Payments. Principal and interest shall be paid as follows: 
(i) Interest Only Payment. Unless disbursement of prinCipal is made by Lender to Bommer on the 

first day of the month, interest for the period beginning on the date of disbursement and ending on and including the last day of 
the monfl in which such disbursement is made shall be payable upon tre initial funding of the lean evidenced by this Note. 

(ii) Additional Interest Only Payments. Monthly interest only paymeris shall be due and payable 
commencng on May 1, 2006, and on the same d:ly of every calendar month thereater through and including April 1 ,2007. 

Prepared by RoboDoc&­
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(iii) Amount of Initial Monthly Payments. Monthly payments of principal and interest initially in the 
amount of EIGHTY·FIVE THOUSAND NINE HUNDRED TWO AND 63/100 DOLLARS (U.S. $85,902.63) shall be due and 
payable commencing on May 1, 2007, and on the same day of every calendar month thereafter through and including 
April 1, 2016. The amount of the initial monthly payment of principal and interest is the amount that would be sufficient to repay 
the face amount of this Note in full on the Amortization Date in substantially equal montHy payment;. For purposes of this 
Sectioo 3, the· Amortization Date" shall mean April 1, 2037. 

(iv) Change in Monthly Payments. The monthly payments shall chaNile if the interest rate changes 
pursuCflt to Section 3(b) of this Note. The change in monthly payments will renect the change in the unpaid prinCipal of the loan 
and in the interest rate. Lender will determine the amount of the new monthly payment in an amourt that would be sufficient to 
repay the unpaid prinCipal that is expected to be owed at the Interest Change Date in full on the Amortization Date at the new 
interest rate in sutstantial~ equal rronthly payments. 

(d) Effective Date of Change. The new interest rate will become effective on the Interest Change Date. 
Borrower will pay the new month¥ payment beJinning on the monthly payment due date next fo/lowirYJ such Interest Change 
Date. 

(e) Notice of Change. The Lender will deliver or mail a notice of any change in the Borrower's interest rate and 
the amount d the new monhly payment prompty upon the calculation of such changes. 

(n Failure to Make Adjustments. If for any reason Lender fails to make an adjustment to the interest rate or 
the monthly payment amount as described in this Note, regardess of any notice requirement, Lender may, upoo discovery of 
such failure, then make such adjustment as if it had been made on time. Borrower further agrees to pay upon demand any 
additiol\3l monies which Borrooer may owe as a result of any such adjustment. Borrower agrees not to hold Lender responsible 
for any damages that may result from Lender's failure to make the adjustment and to allow Lender, at its option, to appy any 
excess monie; which Borrowa- may have pad to partial prepayment of the unpaid principal balance of this Note. 

4. Application of Payments. If at any time Lender receives, from Borrower or othelWise, any amount 
applicatle to the Indebtedness which is less than all amounts due and payable at such lime, Lender may apply the amount 
received to amounts then due and payable in any manner and in any order determined by Lender, in Lende(s discretion. 
Borrower agrees that neither Lender's acceptance of a payment from BorroWEr in an amount that is less than all amounts then 
due and payable nor Lender'S applicatioo of such payment shall constitute or be deemed to constitute either a waiver of the 
unpaid amounts or anaccord and satisfaction. 

5. Security. The Indebtedress is secured, among other things, by that certa in deed of trust, mortgage or 
security deed dated as of the date of this Note and executed by Borrcwer and the Fee Owner (as defined in the Security 
Instrument) in favor of Lender (the "Security Instrumenr), and reference is made to the Security Instrument for other rights of 
Lenda- as to collateral for the Indebtedress. 

6. Acceleratioo. If an Event of Default has occurred and is continuirYJ, the entire unpaid principal balance, any 
accrued interest. and all other amourts payable under this Note and any other Loan Document shall at once become due and 
payable. at the optioo of Lender, without any prior notice to Borrower. Lender may exercise this option to accelerate regardless 
of any prior forbearance. 

7. Late Charge. If any monthly installment of interest or prinCipal and interest or other amount payable under 
this Note or under the Securty Instrument or any other Loan Document is not received in full by Lenderwithin ten (10) days after 
the installmeri or other amouri Is due (unless applicable law requires a longer period of time befOl'e a late charge may be 
imposed, in which event such longer periro shall be substituted), Borrower shall pay to Lenoor, immedately and wnhout demand 
by Lender, a late charge equal to five percent (5%) of such installment or other amourt due (unless applicable law requires a 
lesser amount be charged, in which event such lesser amount shall be substituted). Borrower acknowledges that its failure to 
make timely payments will cause Lender to incur additioral expenses in servicing and processing the loan evidenced by this 
Note (the "Loan") and that it is extremely difficult and impractical to determine those additional expenses. Borrower agrees that 
the late charge payable pursuant to this Section represents a fair and reasonable estimate, taking into account all circumstances 
existing on the date of this Note, of the acklnional expenses Lenderwill incur by reason of such late payment. The late charge is 
payable in addition to, and not in lieu of, any interest payable at the Defa~t Rate pursuant b Section 8. 

8. Default Rate. So long as (a) any monthly installment under this Note remairs past due for thirty (30) days or 
more or (b) any other Event of Defa~t has occurred and is continuing, interest under this Note shall accrue on the unpaid 
principal balance from the earlier of the due date of the first unpaid monthly installment or the occurrence of such otha- Event of 
Default, as applicable, at a rate (the "Default Rate") equal to the lesser of four (4) percentage points above the rate stated in 
Section 3 of this Note or the maxim un interest rate which may be collected from Borrower under applicable law. If the unpaid 
principal balance and all accrued interest are not paid in full on the Maturity Date, the unpaid principal balarce and all accrued 
interest shall bear interest from the Maturity Date at the Default Rate. Borrower acknowledges that (a) its failure to make timely 
payments will cause Lender to incur additional expenses in servicing and processing the Loan, (b) during the time that any 
monthly installment unda- this Note is delinquent for thirty (30) days or more, LendEr will incur addhional costs and expenses 
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arising from its loss d the use of the money due andfrom the adverse impact on Lendets ability to meet its other obligatioro and 
to take a~antage of other investment oppalunities; and (c) it is extremely diffICult and impracticat to determine those additional 
costs and expenses. Borrower also acknowledges that, during the time that any monttlly installment under this Note is 
delirquent for thirty (30) days or more or any other Event of Default has occurroo and is continuing, Lender's risk of nonpayment 
of this Note will be materially increased and Lenda- is entitled to be compenscied for such increased risk. Borrower agrees that 
the increase in the rate of interest payable under this Note to the Default Rate represents a fair and reasonable estimate, taking 
into account all circumstancffi existing on the date of this Note. of the additional costs and expenses Lender will incur by reason 
of the Borrowers delinquent payment and the additioral compensatia1 Lerder is entitled to receive for the increased risks of 
nonpa,'ment associated with a delinquent loan. During any period that the Default Rate is in effect the additional interest 
accruing over and above the rate stated in Section 3 of this Note shall be immediately due and payable in addition 10 Ihe 
regulcrly scheduled principal and interest payments. 

9. Full Recourse liability. Bommer shall have full recourse liability under this Note, the Security Instrument 
and any and all other loan Documents for the repayment of the Indebtedness and for the performance of any and all other 
obligations of Borrower lIlder the Loan Docunents. 

10. Voluntary Prepayments. Borrower may voluntarily prepay all or part of the unpaid principal balance of this 
Note at any time without payment of penalty or premium. Any prepayment of less than the unpaid principal balance of this Note 
shall not extend or postpore the due date of any subsequent monthly installments or charge the amount of such installments, 
unless Lender a'Jrees otmrwise in writing. 

11. Costs and Expenses. To the fullest extent allowed by applicable law. Borrower shall pay all expenses and 
costs, includirg fees and out-of-pocket expenses of attorneys (including Lender's in-how~:! attorneys) and expert witnesSffi and 
costs of investigation, incurred by Lender as a result of any default under this Note or in connection with efforts to collect any 
amount due under this Note, or to enforC2 the provisions of any of the other Loan Documents, includirg those incurred in post­
judgment collection efforts and in any bankruptcy proC2eding (including any action for relief from the autOO1atic stay of any 
bankruptcy proceeding) or judicial or non-judicial foreclosure proceeding. 

12. ForbearCllce. Any forbealance by Lender in exercising any right or remedy under this Note, the Security 
Instrument. or any other loan Document or otherwise afforded by applicable law, shall not be a waiver of or preclude the 
exercise of that or any other right or remedy. The acceptance by lender of any payment after the due date of such payment, or 
in an amount which is less than the required payment. shall not be a waiver of lender's right to require prompt payment when 
due of all other payments or to exercise any right or remedy w~h respect to any failure to make prompt payment. Enforcement 
by Len~r of any security for Borrower's obligatiors under this Note shall not constitute an election by lender of remedies so as 
to preclude the exelCise of any other right or remedy available to Lender. 

13. Waivers. Presentment. demand, notice of dishonor, protest, notice of acceleration, notice of intent to 
demand or accelerate payment or maturity, presentment for payment, notice of nonpayment. grace, and diligence in collecting 
the Irdebtedness are waived 'r1J Borrowerand all endorsers and guara1tolS of this Note and all other third party obligors. 

14. Loan Charges. Neither this Note nor any of the other loan Documents shall be construed to create a 
contract for the use, forbearance or detentioo of money requiring payment of interffit at a rate greater than the maximum interest 
rate pennit1ed to be charged under applicable law. If any applicable law limitirg the amount of interest or other charges 
permitted to be collected from Borrower in connectioo with the Loan is interpreted so that any interest or other charge provided 
for in any Loan Document, whetmr considered separately or together with other charges providoo for in any other Loan 
Document, violates that law, and Borrower is entitled to the benef~ of that law, that interest or charge is hereby reduced to the 
extent necessary to eliminate that violation. The amounts. if any, previously paid to Len~r in excess of the permitted amounts 
shall be applied by lender to reduce the unpaid principal balanC2 of this Note. For the purpose of determining whether any 
applicatle law limiting the amount of interest or other charges permitted to be collected from Borrower has been violated, all 
Indebtedne$ that constitutes interest, as well as all other charges made in connection with the Indebtedness that constitute 
interest. shall be deemed to be allocated and spread ratably over the stated term of the Note. Unless otherwise required by 
applicalie law. such allocation and spreading shall be effected in such a manner that the rate of interest so compLAed is uniform 
throu:Jhout the stated term of the Note. 

15. Purpose of Indebtedness. BorlOwer represerts that the Indebtedness is not being incurred by Borrower for 
persoral, family or hOlSehold purposes. 

16. Counting of Days. Except where otherwise specifically provided, any reference in this Note to a period of 
"days· means calender days, not Business Days. 

17. Governing law This Note srall be goverred by the laws of ttle jurisdiction in wHch the Landis located. 
18. Captions. The captions of the para'Jraphs of this Note are for convenience only and shaU be disregarded in 

construing this Note. 
19. Notices. All notices, demands and other communicatiors required or permitted to be given by lender to 

Borrower purswnt to this Note shall begiven in accordC¥1ce with Section 31 of the Security Instrument. 

Prepared by RoboDoclc 
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20. Consent to Jurisdiction and Venue. BorrowEr agrees that any controversy arising under or in relation to 
this Note shall be Ittigated exclusively in the jurisdiction in which the Land is located (the 'Property Jurisdiction"). The state 
and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over all 
conirOiersies which shall arise under or in relation to this Note. Borrower irrevocably consents to service. jurisdidion. and venue 
of such courts for any such litigation and waives any other venue 10 which it might be entitled by virtue of domicile. habitual 
residence or othelWise. 

21. Counterparts. This Note may be ececuted in any number of cQJnlerparts each of wHch shall be deemed an 
original. but all such counterparts togetler shall conrotute but ore Note. 

22. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A) AGREES NOT TO ELECT A 
TRiAl BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS NOTE OR THE RELATIONSHIP BETWEEN THE 
PARTIES AS LENDER AND BORROWER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO 
TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE 
FUTURE. THIS WAIVER OF RIGHT TO TRiAl BY JURY IS SEPARATELY GIVEN BY EACH PARTY. KNOWINGLY AND 
VOLUNTARIL YWITH THE SENEFf OF COMlETENT LEGpt COUNSEL. 

IN WITNESS WHERECf, and in consideration of the Lender's agreement to lend BorrowEr the principal amount set 
forth above. Borrower has signed and delivered this Note under seal or has caused this Note to be signed and delivered under 
seal by its duly authorized represertative. 

BORROWER: 

OVERLAND DEVELCPMENT CooPORATlON, INC., 

a calirom~~~~~~:tion /} 

~.--.=,~.~ --:? c.~~.....c~ ... . "y?-'_.'/ 
By~ "'" .- ---. . \' ~ . --- " .. - - .. ";; . 

LARRY J.~_~RDfPresidert .. / ' 

~ 
~. ~- .~~ ? .. -~. . .. ----;::--.~ 

LARRY J, WILlARD 
'4! . .- '") ~. 

- -""-.... . r- ... ·- ... · · .... ... ... ,~. " ". . / ' ~ ,. ' c::=:~-...... _ J .r' ~ ... ,,~:-&. ,-".~ ." .. 
LARRY J. WlidARD.i'fuStee of the Larry Jams 
Willard Trust dated November 14. 1987 
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SUBORDINATION, ATTORNMENT AND NONDISTURB NCE AGREEMENT 
(subordination to new financing by existi 

NOTICE: THIS AGREEMENT CONTAINS A SUBO INA ION CLAUSE 
WHICH MAY RESULT IN YOUR LEASEHOLD INTERES IN HE PROPERTY 

BECOMING SUBJECT TO AND OF LOWER PRIORITY THA TH LIEN OF SOME 
OTHER OR LATER SECURIT INSTRUME 

THIS AGREEMENT, dated for reference ses as oft 
February, 2006, is entered by and by and among BERRY-HINCK USTRIE 
corporation (herein, the "Lessee"), OVERLA PMENT CORPO ON NC., a 
California corporation, and LARRY 1. WI ARD TRUST OF THE LARRY J ME 
WILLARD TRUST, a trust (collectively ere' , the "Bo the "Lessor"), an 
South Valley National Baok, a division of P ci c Capital Bank, A, (h rein, the "Lende ), a d is 
made with reference to the followin 

RECITALS: 

A. 

B. Le see is the present I sse nnder that certa n lease in which Borrower is 
named as the Lessor ate November 1...3-, 00 , demising all or some portion of the Property 
o Lessee uch lease nd a amendment the to being referred to collectively herein as the 

"L " 

C. Th agree rsuant to which Lender is making the Loan (herein, the 
"Loan Agreement") r uir the Deed of Trust be the senior encumbrance on the Property and 
further requires, as a c nditi n precedent to Lender's disbursement of the Loan proceeds, that 
Lessee subordinate the d its interest in the Property in all respects to the lien of the Deed 
of Trust. 

Ie lly bound, hereby 

SUBORDINATION. A TTORNMET & NONDISTR \uRBANCE AGREEMENT: Page 1 02l211l006 
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1.1 Lessor and Lessee (a) have completed and delivered to Lender concurrently with 
their execution and delivery of this Agreement a Summary of Lease Terms setting forth the 
salient terms and conditions of the Lease, and (b) certify that (i) the Summary of Lease Terms 
delivered to Lender is complete and correct, (ii) that the copy of the Lease attached to the 
Summary of Lease Terms is a true, correct and complete copy, and (iii) that there are no 
agreements or understandings between Lessor and Lessee with respect to the Lease or the rights 
of Lessee to use, occupy, develop and acquire the Property that is the subject of the Lease other 
than as set forth in the documents that are attached to such Summary 

2. SUBORDINATION 

2.1 PRIORITY OF DEED OF TRUST. The Lease is hereby s bor . ated to the Deed of 
Trust. Accordingly, the leasehold estate arising under the Lease, and the ight of Lessee in, to or 
under the Lease and in and to the Property, are and II remain in a re ects and for all 
purposes junior and subordinate to (a) the lien of e Dee rust, (b all dvances made 
thereunder, (c) any and all amendments, supplements, ifications,reme~ 

replacements thereof, and (d) the rights and interest of the holder eed of rust, s fully and 
with the same effect as if the Deed of Trust had executed, ackno ed an recorded, 
and the indebtedness secured thereby had een fully disb ed, prior to the ex 
Lease or possession of the Property by Le see 

2.2 APPROVAL OF LoAN T S. Lessee consents 0 an approves (al II pr visions 
of the Note and the Deed of Trust' fav r Lender, and (b) II a reements, inc . g but not 
limited to any loan or escrow agreeme en Borrower an Le der for the disbursement of 
the proceeds of such Loan. 

2.3 DISBURSEM owledges that Lender is under 
no obligation or duty t monitor or or use of the Loan proceeds. 
Lender has made no re res proceeds will be disbursed or 
how the proceeds wil be pplied or expe ed. yapplic 'on or e of the Loan proceeds for 
purposes other than pr vided for by the L n A reement sha ot efeat or impair in whole or 
in part the subordinat' on the Lease to the D ed f Trust. 

2.4 ess e intentionally and unconditionally waives, 
reli e vor f the lien or charge of the Deed of Trust in favor 

Lender and understan that, in reli ce upon, and in consideration of, this waiver, 
relinquishment and subor 'nation, . IC loans and advances are being and will be made and, 
as part and parcel ther f, ecific monetary and other obligations are being and will be entered 
into which would not be ade or entered into but upon this waiver, relinquishment and 
subordination. 

3. 

3.1 
Summ of Leas 

ND COVENANTS OF LESSOR AND LESSEE 

LEASE SUMMARY. Lessor and Lessee each certify that (a) the 
ompleted and delivered to Lender concurrently with the execution of 

SU80RDlNATION. A TTORNMET & NONDISTR VJRBANCE AGREEMENT: Page2 
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this Agreement is true, complete and correct, (b) that the copy of the Lease attached to the 
Summary is complete and correct, and (c) that there are no agreements or understandings 
between Lessor and Lessee with respect to the Lease or the rights of Lessee to use, occupy, 
develop and acquire the Property that is the subject of the Lease other than as set forth in the 
documents that are attached to such Summary. 

3.2 PREPAID RENI'S. Lessee shall not prepay, and Lessor shall not accept, any of the 
rents or income due under the Lease for more than one (I) month in advance, except with the 
written consent of Lender. 

3.3 AMENDMENTS TO LEASE Lessor and Lessee shall alter, amend or terminate 
the Lease, or enter into an agreement for the cancellation of th Le e or a surrender of the 
leasehold estate, without the prior written consent of Lender. 

3.4 ASSIGNMENT OF RENI'S. The Deed of Trust contains a 

HTSANDD ISITION OF LESSOR'S INTEREST 

4.1 Should L er or any other person acquire the interests of the Lessor under the 
Lease by judicial or onju icial foreclosure or by a conveyance in lieu of foreclosure (a 
"Successor Le ssor"), the : 

4.2 Y LESSEE. Lessee will attorn to and recognize the Successor 
Lessor as the substitute esso under the Lease, and shall be bound such Successor Lessor under 

d conditions of the Lease for the balance of the term thereof, and 
any ereof effected in accordance with the terms of the Lease. 
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4.3 LESSEE'S RIGHTS TO POSSESSION. So long as Lessee is not in default (beyond 
any period given to Lessee under the Lease to cure defaults) in the payment of rent or other 
amounts owing under the Lease or in the performance of any of the terms, covenants or 
conditions of the Lease or this Agreement, neither Lender nor any other Successor Lessor shall 
disturb or interfere with Lessee's possession of the Property or Lessees's rights and privileges 
under the Lease, or any extensions or renewals thereof effected in accordance with the terms of 
the Lease, 

4.4 PERFORMANCE OF OBLIGA nONS OF LESSOR, Successor Lessor shall perform 
the duties and obligations of the Lessor under the Lease to the extent that such duties and 
obligations arise after the date on which the Successor Lessor ha a quired its interest and are 
susceptible of performance by the Successor Lessor, and subject t the ovisions of this Section, 
Lessee shall have the same remedies against a Successor Lessor for br ch of the Lease as the 
Lcsscc would have had against the original Lessor. 

4.5 UNCURED DEFAULTS. Should any default by a prior sso under the Lease 
remain uncured at the time that a Successor Lessor ac ires' 0 the Pro rty, essee will give 
the Successor Lessor such time as is reasonably requ' to remedy s de ult s provided by 
Section 3,5, above, provided the Successor Lessor proceeds easonable 'lige ce to do so, 
Lessee agrees, that notwithstanding any provision the Lease to the c , (a) L ssee shall 
not be entitled to abate or offset against the t any clai essee has against an pri Lessor, 
and (b) Lessee will not be entitled to can I th , or to e rcise any other rig t or emedy 
available to Lessee under the Lease, unle sad until Len has en given notice 0 the default 
and reasonable opportunity to cure such de ault as provide erel, notwithstand' g a pnor 
failure by a prior Lessor b cure s h fa It within a reason ble eriod of tim 
thereof. 

4.6 NEW LEASE If the acquisl ' n by Succe or ssor of the interests of the 
Borrower in the Property res rminatio of the Lease, en there shall be deemed to be 
created a new lease betw n Lessee and Succe r Les on the same terms and conditions 
as the Lease, including ny the rem ' der 0 he term of the Lease, 

4.7 

from 

5. LI 

5.1 Nothing in this reeme erein shall be construed to be an assumption by 
Lender of any of the du' or obligations of Lessor under the Lease, Lender shall not be liable 
for the performance 0 any uties or obligations of the Lessor unless and until Lender acquires 
Lessor's interest in the Lase, nd then only for as long as Lender holds such interest. 

5.2 R TO ACQUffiING iNTEREST, Lessee shall have no claim against 
Lender or any other Succ ssor, Lessor resulting from, and neither Lender nor any other Successor 

sor shall be liable or, y act, omission and/or breach of the Lease by any prior lessor 
(inc 'ng the Borr er) 0 curring prior to the date on which the Successor Lessor acquires title 
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to the Property, or for the payment of damages or any other amount to which Lessee might be 
entitled by reason of any such act or omission. 

5.3 PREPAID RENTS AND SECURITY DEPOSITS. A Successor Lessor shall not be 
liable for (1) any security deposit or prepaid rent except to the extent actually received by Lender 
from Borrower, or (2) any rent or additional rent which Lessee has paid for more than the therr 
current installment. 

6. CERTAIN OBLIGATIONS. A Successor Lessor shall not be bound by: 

6.1 Any amendment to the Lease made without Lender's 

6.1.1 Any provisions of the Lease regarding tre c 
of any construction. 

sent; or 

6.1.2 .Any provision of the Lease relating to the app 'cati of insurance or 
condemnation proceeds or the restoration of the Prope the Lessor until: occurrence of a 
casualty loss thereto or a taking thereof, if such pro sion is inc . tent w' th til: provisions of 
the Deed of Trust, to the extent that such provision pu to give t or r the Lessee 
access to (a) the insurance or condemnation proceeds if Lender's ity is impal ed and the 
Property cannot be restored in manner that pro' s r with continuing ity c mparable 
in nature and value to the security that exi ed prior to the age, destruction or aki or, (b) 
surplus insurance proceeds if the Less errm ed to utilize the i sur nce or 
condemnation proceeds to restore the Pro e to a usable co itio 

7. GENERAL PROVISIONS 

7.1 SUCCESSORS AND AsSIG 

7.2 bo the Lessor an the Lessee's estates in the 
Property or the im rov me vested in the s me owner, the Lease shall 
nonetheless survive d s II not be termin ted by the merger of such estates except at the 
xpress writt n electio of Le er. 

7.3 ADDITIONAL OCUMENTS. ssee's attormnent to and recognition of a Success 
Lessor shall be upon all 0 the te nants and conditions set forth in the Lease, as modified 
by this Agreement, an sha be effective immediately upon Lender's succeeding to the interest 
of the Lessor under th Leas. Upon request of either party, Lessee and the Successor Lessor 
shall execute and deliver ppr priate agreements of attormnent and recognition, or any new lease 
called for by Section 4.5, bov, but this Agreement shall be self-executing and no such separate 
agreements shall be requ' ed t effectuate Lessee's recognition of and attormnent to a Successor 

essor as provided herei . 
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7.4 N O11CES. Any notices permitted or required hereunder shall be in writing and 
shall be deemed to have been given (a) on the date of delivery if delivery of a legible copy was 
made personally or by facsimile transmission, or (b) on the third business day after the date on 
which mailed by registered or certified mail, return receipt requested, addressed to the party for 
whom intended at the address set forth on the signature page of this agreement or such other 
address, notice of which is given as provided he rein. 

7.S MODIFICATION OR AMENDMENT. This Agreement may not be amended or 
modified in any manner other than by agreement in writing signed by all of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have eac 
Nondisturbance and Attornment Agreement to be executed on 

NOTICE: THIS AGREEMENT CONTAINS A SUBORDI TI N CLAUSE 
WHICH ALLOWS THE LESSOR UNDER YO EASE TO 0 T N A LOAN, 

A PORTION OF WHICH MAY BE EXPE EDF THE U POSES 
THAN IMPROVEMENT OF THE L.RA:SED 

LESSEE: 

Date: February 21, 2006 

BORROWE 

21,2006 

BERRY-HINC VELOPME T 

S WILLARD TRUST 

By: ~ __ ~~~=-________ _ 
Larry J. Willard, Trustee 

(ALL S GN TURES MUST BE ACKNOWLEDGED) 
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7.4 NOTICES. Any notices permitted or required hereunder shall be in writing and 

shall be deemed to have been given (a) on the date of delivery if delivery of a legible copy was 
made personally or by facsimile transmission, or (b) on the third business day after the date on 
which mailed by registered or certified mail, return receipt requested, addressed to the party for 
whom intended at the address set forth on the signature page of this agreement or such other 
address, notice of which is given as provided he rein. 

7.5 MODIFICATION OR AMENDMENT. This Agreement may not be amended or 
modified in any manner other than by agreement in writing signed by all of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have eac cau d this Subordination, 
Nondisturbance and Attornment Agreement to be executed on t e da s set forth below. 

NOTICE: THIS AGREEMENT CONTAINS A SUBORDI 
WHICH ALLOWS THE LESSOR UNDER YO LEASE TO 

A PORTION OF WHICH MAY BE EXPE DED .... ,,~ 
THAN IMPROVEMENT OF THE ?\m~D"'" 

LESSEE: 

Date: February 21, 2006 

BERRY-HINCKLEY INDUSTRIES 

By: _________ ---"-.,,--_'" 

BORROW 

ry 21,2006 

ES WILLARD TRUST 

(ALL IG ATURES MUST BE ACKNOWLEDGED) 
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ACKNOWLEDGEMENT OF NOTARY PUBLIC 

STATE OF CALIFORNIA) 
) 

COUNTY OF ORANGE ) 

3353293 
92/24/2886 
B of 14 

On February:? 3 2006 before me, isa Lonier a notary public in ,and for 
said County and State, personally appeared ~ \b, 
personally known to me to be the person w ose name is su scribed to the within 
instrument and acknowledged to me that he executed the same in his authorized capacity, 
and that by his signature on the instrument he, or the entity behalf of which he 
acted, executed the instrument. 

WITNESS my hand and official seal: 

~: 
SEAL 
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CALIFORNIA ALL·PURPOSE ACKNOWLEDGMENT 

State of California 

County of 

personally appeared 

to be the 
subscribed 

the enl1W-oo(m 

1111 111111111111 1111 
3353293 
82/24/281516 
9 of 14 

name~ iSI"ie 
and 

hA,I~.hI..J.v executed 

acted, exe,cutecfllre-iru;~rullleI1t. 

Though the information below IS not required by laWeJI "Jav ,Dfo\e 
fraudulent removal ano' ''''ltta,:hm,n'O! I,his 

the document and could prevent 
anolh~C d;"u/n,,"t. 

Description of Attacl1eclj)J1)GI1IJ!Ient 

ntle or Type of 

Document Date: -I--,I.s>'-=+='--I--------=~----",------"'~ NIJlnn,erof Pages: _1---, __ _ 

Signer(s) Other 

~~~~(ies) CI",im.'~lw Signer 

D Individual 

D Corporate Officer -~f'''''t~~;r7''''''=----=-__ ;;;;::::::=--------
D Partner - D i (J 

D Attorney-in-Fact 
D Trustee 
D 

Signer Is RelpreSer\ti~~ __ I--_________________ _ 

I Notary ASSOClal>o~ PO Box 2402 • Chatsworth, CA 91313-240<" wwwnallona1notary.org Prod No 5907 

Top of thumb here 

ReOrder Call Ton-Free 1·800·876·6827 
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EXlllBIT A 

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada 

Parcell: 

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada, 
located within a portion of the South Y, of the Northwest l« of Section 6, Township 18 N., Range 
20 E., M.D.M., and being more particularly described as follows: 

Commencing at the south corner of Parcel "c" a found n{lil and ta~n a ence post, as shown on 
Parcel Map No. 218, File No. 388954, as on file in the County Recor er's ffice of Washoe 
County, Nevada; thence North 00°16'56" East a distance of579.25 fee to northerly side of c 

Longley Lane; 

Thence along said northerly line South 69°21 '09" W., a llSta!l(;f:,()of21.41 
of Beginning; 

Thence leaving said northerly line of Long y LanecN(lrth 00 ' 56" East, a distan 
feet; 

Thence South 89°40' 18" East, a dist ce f 75.76 feet to the 
Street and the northeasterly corner 0 e par of land as sho 
2887, File No. 1902006, on file in the co~~ 

Thence along said westerly' e of Sou Yirgi~~eet So 
221.13feettothebegi . gof etoth 'ght; ~ 

est ly side of So lrglrua 
o record of Survey Map No. 
of ashoe County, Nevada; 

0°39'19" East a distance of 

·00'28" and a radius of 

ane South 69°21'19" West a distance of342.78 

arcel2: 

A non-exclusive easem t for gress, egress and access by and for vehicular and pedestrian 
traffic and vehicle parklng as s forth in that certain Mutual Parking and Access Agreement 
recorded April 12, 1995 in 00 4282, page 40 as Instrument No. 1885230 of Official Records, 

ashoe County Recorder' 0 ce, Washoe County, Nevada. 
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APPENDIX 1 TO 
SUBORDINATION, ATTORNMENT AND NON DISTURBANCE AGREEMENT 

TO: South Valley National Bank 
PO Box 60654 

SUMMARY OF I"EASE TERMS 

Santa Barbara, CA 93160-0654 

3353293 
92/24/2996 
11 of 14 

THIS SUMMARY OF LEASE TERMS is being executed an deh ered to South Valley National 
Bank (the "Lender") by the Lessor and the Lessee identified in the Lea des rlbed below pursuant to the 
terms and conditions of a SUBORDINATION, ATTORNMEN A NONDISTURBANCE 
AGREEMENT in connection with a loan being made by the Lender to the Le sor der such Lease. 

1. BASIC LEASE DATA 

1.1 LEASE DATED: NOVEMBER.\i.., 2005 

1.2 LANDLORD: 
WILLARD, TRUSTEE OF THE LARRY JAM 

1.3 TENANT: BERRY-HINC Y DUSTRJE, corporation 

1.4 PROPERTY: 7695 AND 

1.5 COMMENCEMENT DATE: 

2. LEASE TERMS. 

The Lease comme ed on the date se tion I, bove, and is in full force and effect. The 

2.1 BASE EN. The amount of fi d m thly rent is c ently 122,031.25. Rental payments 
ough the 21st day of February, and all other amounts win under the lease have been aid for all perlo 

2006. 

2.2 SECURI unt f the security deposit (if any) being held by Landlord 
un ase is SNI A. 0 other depo ts have been made, and none of the security deposit has 
een applied by Landlord to th ayment of ren or any other amounts due under the Lease. 

2.3 PREPAI E . Landlord is holding the sum of $NI A as prepaid rent, which is to be credited 
against the rent for the ( last) ( ) month of the lease term. 

2.4 SCHEDULE 
__ day of January, 2026. 

2.5 
un the Lease for a t 

IRATION. The current term of the Lease is scheduled to expire on the 

IONS. The Tenant has ([ 1 no renewal options) ([ Xl:! renewal options 
P=cL.l.2",0",- years). The term of the Lease cannot be extended beyond 2046. 
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2.6 CONCESSIONS AND INDUCEMENTS. Tenant is not entitled to any free rent, partial rent, 
rebates, rental abatements, or rent concessions of any kind, otber than ([ X ] none) ([ ] the following: __ 

2.7 TENANT OPTIONS. Tenant ([ ] does) ([ X] does not] hold an option or right of first refusal 
to purchase the all or any portion oftbe Property. 

2.8 LANDLORD OPTIONS. Landlord ([ ] does) ([ X ] does not] hold an option to purchase the 
leasehold estate or to cancel the lease upon tbe happening of certain events or by giving tbe Tenant notice of 
cancellation. 

2.9 LEASE MODIFICATIONS: The Lease has not been amended, modified, supplemented, 
extended, renewed or assigned except by tbe documents identified beloA 

DESCRIPTION OF DOCUMENT (IF NONE, WRITE "NOne")\ \ DATE 

NONE 

2.10 COpy OF LEASK The Le se, 

Tenant. A true, correct and complete co 
supplements tbereto is attached to this ertl cat . 

3. LEASE PERFORMANCE 

3.1 POSSESSION. L~u:Ilcu:Ql)lhas tende 
occupancy of tbe Property p e. 

3.2 'I<NIIAl,1..E BY TEN is Certificate is being executed by 
events hich with notice or the passage 

nce f any of its obligations, monetary 

3 L <lIord has completed any construction, build-out, 
improvemen s, alterations, r addi' s to tbe ase operty required under tbe Lease. As of the date on 

Ich this ertificate is bein xecuted by the Te ant, there are no defaults by the Landlord under the Lease 
or events which witb notice or the sa eo' e or both would constitute a default by tbe Landlord in the 
performance of any of its ations under tbe terms of tbe Lease. 

(Signatures appear on the following page) 
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Summary of Lease Tenns on the 
dates set forth below with the knowledge and understanding that South Valley National Bank will rely on the 
accuracy of the infonnation contained in this Summary in making the proposed loan to Landlord. 

LANDLORD: 

Date: February 21, 2006 

OVERLAND DEVELOPMENT 
CORPORATION 

By...- ;;;-L. Q~ 
Larry J.'Wilra;:d, President . 

LARRY JAMES WILLARD TRUST 

~ ~ B;C ~= ;2 u...~ 
Larry J. WilG;-d, Trustee 

TENANT: 

Date: February 21, 2006 

BERRY-HINCKLEY INDUSTRIES 

By: ___ -":-----",----_____ _ 
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Summary of Lease Terms on the 
dates set forth below with the knowledge and understanding that South Valley National Bank will rely on the 
accuracy of the information contained in this Sununary in making the proposed loan to Landlord. 

LANDLORD: 

Date: February 21, 2006 

OVERLAND DEVELOPMENT 
CORPORATION 

By: ~ __ ~~~~~ ______ __ 
Larry J. Willard, President 

LARRY JAMES WILLARD TRUST 

By: ~ __ ~~~~ __________ _ 
Larry J. Willard, Trustee 

TENANT: 

Date: February 21, 2006 

BERRY-HINCKLEY INDUSTRIES 

By.-,~~ __ ~ ________ ~ __ 
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THIS DEED OF TRUST. ASSIGNMENT OF RENTS AND SECURITY AGREEMENT (the ·lnslrument1 is made 10 be 
effective as 01 February 28, 2006, among OVERLAND DEVelOPMENT CORPORATION, INC" a Caillorni .. corporation, and 
LARRY J. WILLARD, IndIvIdually, and LARRY J. WILlARD, Trustee of tho Larry James Willard Trust dated Novembor 14, 
1987, whose addresses are 175 E. Main Avenue, Sulle 130, Morgan Hill, CA 95037 ijolnUy and severally rererred to hereIn In 
tile Singular as 'Borrower") and OVERLAND DEVELOPMENT CORPORATION, INC., II Califomla corporation, as to an 
undivIded 41-!.lnteresl, and LARRY J. WILLARD, Trustee of the Larry James Willard Trust dated November 14, 1987, as 
to an undivIded 59% Intere,t, as tenants in common. whose addresses are 175 E. Main Avenue, SuIte 130, Morgan Hill, 
CA 95037 ijointly and severally referred to hetcin in the singular as "Fee Owner), adlectively. as grantor, to T.D. Service 
Company, 3 Californ ia as trustee rrrustee1,IOf tile benefit of TELESIS COMMUNITY CREDIT UNION, a 
CalifornIa state chartered credil union, whose address is c/o Business Partners, LLC, 9301 Winnetka Avenue, 
Chatsworth, CA 91311. Altn; Commercial Lo,1n Department. as beneficiary {,Lender1 Borrower's organizational ill is: 
C06219S9. 

Fee Owner in conslderalion of the Indebtedness and the trust created by this Instrument. irrevocably grants, conveys 
and assigns to Trustee, In trust. wilh power 01 sale, the Morlgaged Property. inc:tuding the Land located In Washoe County, 
State of Nevada and desctibed in Exhlbil A attachad 10 this Instrument 

TO SECURE TO LENDER the repayment of the Indebtedness evidenced by Borrower's Promissory Note payabte to 
lender, dated as of the date of this Instrumenl and maturing on Aprfll, 2016 (the "Maturity Date"), In the principal amounl of 
THIRTEEN MILUON THREE HUNDRED TWELVE THOUSAND FIVE HUNDRED AND 001100 DOLLARS 
(US $13,312,500.00), and aU renewals. extensions and modifications of the Indebledness, and tile performance of !he covenants 
and agreements 01 Borrower conlained in the Loan Documents. 

Fee Owner represents and warrants thai Fee Owner is Iaon1uny seized of the Mortgaged Property and has the right. 
power and auth.ority 10 mortgage. grant. convey and assign tile Mortgaged Property, and that the "'.ortgaged Property is 
unencumbered, except as shown on the schedule of exceptions to coverage in the title policy issued to and aa:epted by l ender 
OJnlemporaneously Yoith the execution and recordaijon of this Instrument and insuring Lender's interest in IhIi Mortgaged 
Property (the ·Schodule 01 Tltte Exceptions1. Fee Owner covenants thai Fee Owner 'Mll warrant and defend generally the tiUe 
to the PI.ortgagcd Property against all daims and demands, Sltject 10 any easements and restrictions listed in tile Schedule of 
TWo 
Covenants. In consideration of the mUlual promises set lorth In Ihls Instrument, Borrower, Fee Owner and Lender covenant and 
agree as follows: 

1. . DEFINrTJONS. 'The following terms, ...men used in this Instrument Onctuding Yhlen used In the above 
recitals). shall have the 1001o"";ng meanings: 

!allnlmllllt 
LOiI n 594090(0-82 
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I t 
(a) "Assignmenr means that certain Assignment of leases and Rents dated the same date as tills InslJuJn8nt. 

executed by Borrower. as Assignor. in favor of Lender. as Assignee, affecting the Mortgaged Property and given as additional 
seaJrity for the Indebtedness. 

(b) "Attorneys' Fees and Costs" means (0 fees and out-of-pocket costs of lender's and loan Selvicer's 
attorneys. as applicable, indutrmg costs of lender's and loan Servicets in-house counsel, support staff costs. costs of preparing 
for Dtigation. computerized research, telephone ana facsimile transmission expenses, mileage, deposition costs, postage, 
duplicaling, process service. videolaping and similar costs and expenses; (lQ costs and fees of expert witnesses, Including 
appraisers; and (iii) investigatory fees. 

(c) "Borrower" means, collectively, Borrower and/or Fee Owner, together \'lith Iheir successors and assigns, as 
the context may require. 

(d) "Borrower Certificate" means Ihat eertain Borrower Certificate dated the same date as this Instrument, 
executed by Borrower In favor of lender. 

(e) "Collaleral Agreement" means any separate agreement between Borrower and Lender for the purpose of 
establishing replaaunent reserves for Ute Mortgaged Property, establishing a fund 10 assure the completion of repairs or 
improvements specified in that agreement, or assuring reduction of the outstanding principal balance of the Indebtedness if the 
occupancy of or income from the Mortgaged Property does nol increase to a level spedfted in that agreement, or any olher 
agreement or agreements between Borrower and Lender which provide for the eslabflShment of any other fund, reserve or 
account 

(0 ·Controlling Entity" means an enfily which owns, directly or Indirectly through one or mOR! intennediaries, 
(A) a general partneJSl1ip interest or a Controlfing Interest of the runited partnership interests In Borrower Borrower Is a 
partnership or joint venture), (6) a managets interest in Borrower or a ControlHng Interest of the ownership or membership 
interests In Borrower Qf Borrower is a limited fiabifily company), or (C) a Controlling Interest of any class of voting stock of 
Borrower Qf Borrower is a corporation). 

(g) "Controlling Interest means (ij 51 percent or more of Ihe ownership interests in an entity, or (ii) a 
percentage ownership interest in an entity of less than 51 if the owner(s) of that Interest actually direct(s) the business 
and affairs of lIle entity without the requirement of consent of any other party. 

(h) "Environmental Indemnity" means thai certain Environmental Indemnity Agreement dated the same date 
as Ibis executed by Borrower, as Indemnitor. in favor of lender, as Indemnitee. 

(i) 'Environmental Permlr means any permit, neense, or olher aulhorization Issued under any HazaJdous 
Malerials Law wiUt respect to any activities or businesses conducted on or in relation to the Mortgaged Property. 

0) "Event of Default" means the occurrence of any event listed In Section 22. 
(It) "Fixtures" means all property owned by Borrower vmich Is so aHached to the Land or the Improvements as 

to constiMe a fIXture under applicable law. including: machinery. engines. boilers, Incinerators. Instaned buDding 
maleliaJs; systems and equipment for the purpose of supplying or distributing healing, coofing, electricity, gas, water. air. or light; 
antennas, cable, wiring and conduits used in connection with radio, Ielevision, security, fire prevention, or fire detection or 
otherwise used to cany electronic signals; telephone systems and equipment; elevators and related machInery and equipment; 
rue detection, prevenlion ami extinguishing systems and apparatus; security and access control systems and apparatus; 
plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, d"lShwashers, gamage disposers, washers, 
dryers and other app6ances; light fixtures, awnings, storm windows and stonn doors; pictures, screens, blinds. shades, curtains 
and curtain rods; mirrors; cabinets, paneling, rugs and Roor and waD coverings; fences, trees and plants; swimming pools; and 
exercise equipment 

0) 'Governmental Authority" means any board, commission, department or body of any municipal, county, 
state or federal govemmental unit, or any subdivision of any of Ihem, that has or acquires jurisdiction over the Mortgaged 
Property or the use, operation or improvement of the Mortgaged Property. 

(m) 'Hazard Insurance" is defined in Section 19. 
(n) "Hazardous Materials" means petroleum and petroleum products and compounds containing them, 

including gasoline, diesel fuel and oil; explosives; flammable materials; radioactive materials; polychlorinated biphenyls ("PCBs") 
and compounds containing them; lead and lead·based paint; asbeslos or asbestos-containing materials In any form that Is or 
could become friable; und8llJround or above-ground storage tanks, whelher empty or containing any substance; any substance 
the presence of which on the Mortgaged Property is prohibited by any federal, state or local authority; any subslance that 
requil1!S special handBng: and any other material or substance now or In the future defined as a "hazanfous substance,· 
"hazardous material," "hazardous wasle," "toxic substance: "toxic ·contaminant: or ·pollutant· YAlhin the meaning of 
any Hazanfous Materials Law. 

(0) "Hazardous Materials Laws· means all federal, state, and rocal laws, oRfinances and regulations and 
slandards, rules, policies and other governmental requirements. administrative rulings and court judgments and dec:ees in effect 
now or In the future and including all amendments, that relate to Hazardous Materials or the protection of human heallh or the 
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environment and apply to Booower or to the Mortgaged Property. Hazardous Materials laws include, but are not limited to, the 
Comprehensive Environmental Response. Compensation and UabRity Act. 42 U.S.C. Section 9601, al seq., the Resource 
Consesvation and Recovery Act, 42 U.S.C. Sedlon 6901, 81 seq., the Toxic Substance Control Act, 15 U.S.C. Section 2601, el 
seq., the Clean Water Act, 33 U.S.C. Section 1251, at seq., the EmelDency Planning and Community Rlght-la·Know Act of 1986, 
as amended, the Softd Waste Disposal Act, as amended, the Clean AIr Act, as amended, the Safe Drinking Water Act, as 
amended, the Otcupalional Safely and Health Act, as amended, and the Hazardous Materials Transportation Ad, 49 U.S.C. 
Section 5101, and their slate analogs. 

(p) 'Impositlons- and "ImposItion Deposits" are defined In Seclion 7(a). 
(q) "Improvements· means the buRdings, slructures, improvements, and allerafions now conslructed or at any 

lime In the Mure conslructed or placed upon the Land, including any future replacements and additions. 
(r) "Indebtedness- means the principal of, Interest at the fixed or variable rate set for1h in the Note on, and an 

other amounts due at any time under, the Note, this Inslrument or any other Loan Document, Including late charges. delault 
interest, and advances as provided in Seclion 12 to prolect the security of litis Instrument. 

(s) ·'nillal Owners" means, \'lith respect to Borrower or any other entity, the person(s) or entity(ies) on 
the dale of the Note, or (ii) on the date of a Transfer to which Lender has consented. own In the aggregate 100% of the 
ownership interests in Borrower or that entity. 

(I) "Land" means the land described in Exhibil A. 
(u) "Leases· means all present and fulure leases, subleases, ficenses, concessions or glilllts or other 

possessory interests now or hereafter in force, whether oral or written, covering or affecting the Mortgaged Property, or any 
portion of the Mortgaged Property. and all modifications, extensions or renewals. 

(v) "Lender" means the entity Identified as "Lende!" in the first paragraph of this or any subsequent 
holder of the Nole. 

(w) "Loan Documents- means the Note, this Instrument, the Assignment, the Borrower Certificate, the 
Environmental Indemnity, all guaranties, all Indemnity agreements, all Collateral Agreemenls, O&M Programs, and any other 
documents now or In the future executed by Borrower, any guarantor or any other person in connection with the loan evidenced 
by the Note, as such documents may be amended from Ume to lime. 

(x) "Loan Servlcer" means the entity that from lime to time is designated by Lender to collect payments and 
deposits and receive notices under the Note, this Inslrument and any other loan Document, and othelWlse to seMee the loan 
evidenced by the Nole for llIe benefit of Lender. Unless Borrower receives nolice to the contrary, the Loan Servicer is the entity 
iden6fied as -lender" in the first paragraph of this Instrument. 

(y) "Mortgaged Property" means all of Borrower's present and future right, tiUe and inlerest In and to all of the 
following: (1) the Land; (2) the Improvements; (3) the FIXtures; (4) the Personally; (5) all current and future rights, including air 
rights, development rights, zoning rights and other similar rights or inlerests, easements, tenements, rights-of-way, smps and 
gores of land, streets, aUeys, roads, sewer rights, waters, watercourses, and appurtenances related to or benefiting the land or 
the Improvements, or both, and all rights-of·way, streets, alleys and roads which may have been or may in the future be vacaled; 
(6) all proceeds paid or to be paid by any insulllr 01 the Land, the Improvements, the Fixtures, the Personalty or any other part of 
the Mortgaged Property, whether or nol Borrower obtained the insurance pursuant 10 lender's requirement (7) all awards, 
payments and other compensation made or to be made by any municipal, state or federal authority With respect to the Land, the 
Improvements, the Fixtures, the Personalty or any other part of the Mortgaged Property, Including any awards or setUernents 
resulting from condemnation proceedings or the total or partial taking of the Land, the Improvements, the Rxtures, the PeJSOnaity 
or any other part of the Mortgaged Property under the power of eminent domain or otherwise and Including any conveyance in 
Ueu thereot (8) aD contracts, options and other agreemenls for the sale of the Land, the Improvemenls, the Fixtures, the 
Personalty or any other part of the Mortgaged Property entered into by BOlTOwer now or in the future, including cash or securlfies 
deposited to secure performance by parties of their obligaHons; (9) all proceeds from the conversion. voluntillY or involuntary, of 
any of the above into cash or liquidated claims, and the right to collect such proceeds; (10) all Rents and Leases; (11) all 
earnings, roya/lies, aa:ounts receivable, issues and profits from the Land, the Improvements or any other part of the Mortgaged 
Property, and all undisbursed proceeds of the loan secured by thls Inslrument and, if Borrower Is a cooperative housing 
corporation, mainlenance ch8'lJes or assessments payable by shareholders or residents; (12) aI/Imposition Deposits; (13) all 
refunds or rebates of Impositions by any municipal, state or federal authority or insurance company (other than refunds 
appHcable to periods before the real property tax year in which this Inslrument is dated); (14) aD tenant secun'ty deposits which 
have not been forfeited by any tenant under any lease and any bond or other security In Heu of such deposits; and (is) all 
namss under or by which any of the above Mortgaged Property may be operated or known, and all trademarks, trade names, 
and goodwin relaUng to any of the Mortgaged Property. 

(z) "Note- means the PromisSory Note descnbed on page 1 of this Instrument, Including aU schedules, riders, 
a1longes and addenda, as such Promissory Nole may be amended from Urne to time. 

(aa) -O&M Program" shall have the meaning as defmed in the Environmental Indemnity. 
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(bb) "Personalty" means all: 0) accounts [mcluding deposft accounts); equipment and Inventory owned by 
Borrower, which are used now or in the future in connection with the ownership, management or operation of the Land or 
Improvements or are localed on the Land or Improvements, includ"mg furnilure, fumishings, machinery, bulkfmg materials, goods, 
suppnes, tools, books, records (whether in written or electJOnic form), computer equipment (hardware and software); (iii) other 
tangible personal property Including ranges, stoves, microwave ovens, refrigerators, dishwashers, garbage disposetS, washers, 
dryers and other appliances (other than Fbclures); [IV) any operating agreements relating to the Land or the Improvements; (v) 
any surveys, plans and specirtcaUons and contracts for ardlilectural, engineering and construction services relating to the Land 
or Ihe Improvements; (vij all other intangible property, general Intangibles and rights relating to the operalion of, or used in 
conneellon with, Ihe Land or the Improvements, including all governmental pennUs relating to any activities on the land and 
includ"mg subsidy or similar payments received from any sources, incIuomg a governmental aullwrity; and (vii) any rights of 
Borrower in or under IsUers of credit. 

(ee) "Property Jurfsdlctlon"ls defined in Seellon 3O(a). 
(dd) "Rents" means all rents, revenues and olber income of Ihe Land or the Improvements, including parldng fees 

and vending macltlne income and fees and charges for other SelViC8S provided at the Mortgaged Propeny, whether now due, 
past due, or to become due, and deposits forfeited by tenants. 

(ee) wraxes- means aD taxes, assessments, vault rentals and other charges. if any, general. special or olllelWise, 
induding aD assessments for schools, public betterments and general or local Improvements, which are levied, assessed or 
Imposed by any public authority or quasi-public authority, and whIch, If not paid, will become a lien, on the Land or the 
Improvements. 

(fl) wrransfer" is defined in Section 21. 
2. UNIFORM COMMERCIAl CODE SECURITY AGREEMENT. 
(a) This Instrument Is also a security agreement under the Uniform Commercial Code for any of the Mortgaged 

Property which. under appficable law. may be subjected to a security interest under the Uniform CorrunelCial Code, whether such 
Mortgaged Property is owned now or acquired in the future, and all producls and cash and non-cash proceeds !hereof 
(collectively, "UCC Collateral"), and Borrower hereby grants to Lender a security Interest In lIle UCC CoUalerai. Borrower 
hereby authorizes Lender to prepare and file financing statements, continuation statements and financing statement 
amendmenls In such form as Lender may require to perfect or continue the perfecOon of this security Interest and Borrower 
agrees, if Lender so requests, to execute and derIVer to Lender such financing slatemenls, continuation statements and 
amendments. Borrower shall pay alililing costs and all costs and expenses of any record searches for financing statements 
and/or amendments that Lender may require. Without the prior written consent of Lender. Borrower shall not create or permit to 
exist any other rIBn or security interest In any of the uee CoUaleral. Unless Borrower gives Notice to Lender wilhln 30 days after 
Ihe occurrence of any of the foHowing, and executes and delivers to Lender modifICations or supplements of this Instrument (and 
any financing statement which may be filed in connection with this Instrument) as lender may require, Borrower shaD not 
(ij change its name, identity, structure or jurisdiction of organization; (Ii) change the location of Its place of business (or chief 
executive office if more than one place of business); or add to or change any location at which any of the Mortgaged Property 
is stored, held or located. If an Event of Default has occurred and is continuing, Lender shaD have the remed"l8s of a secured 
party under the Uniform Commen::lal Code, In addition to all remedies provided by this InstrulTl8nt or existing under applicable 
law. In exercising any relTl8dies. Lender may exercise its remedies against Ihe uec CoDateral separately or together, and in any 
order, without in any way affecting the avalIabillty of Lendefs oil\« remedies. This Instrument consblutes a financing statement 
wilh respect to any part of !he Mortgaged Property Ihatls or may become a FlXlure. if permitted by applicable law. 

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN POSSESSION. 
(a) As part of !he consideration for the Indebtedness, Bonower absolutely and unconcfdlonally assigns and 

transfers to lender aU Rents. It Is the intention of Bonower to estabflSh a present, absolute and Inevocable transfer and 
assignment to Lender of all Rents and to authorize and empower Lender to coUect and receive aD Rents without the necessity of 
further acfion on the part of Bonower. PrompUy upon request by Lander, Borrower agrees to exeQile and deliver such furlher 
assignments as lender may from fime to lime require. Borrower and Lender intend this assignment of Rents to be inunedialely 
effective and to constitute an absolute present assignment and not an assignment for additional security only. For purposes of 
giving eftectto this absolute assignment of Rents. and for no other pwpose, Renls shall not be deemed to be a part of the 
"Mortgaged Property" as that term Is dermed in Section 1. However, if this present, absolute and unconditional assignment of 
Rents Is not enforceable by lis terms under the laws of the Property Jurisdiction. then the Rents shan be Included as a part of the 
Mortgaged Property and It is the intenl/on of the Borrower lhal in this ciraJmstance !his Instrument create and perfect a rlBtl on 
Rents In favor of Lender, which lien shall be effective as of the date of this Instrument 

(b) After the occurrence of an Event of Oefaull. Borrower authorizes Lender 10 coUect. sue for and compromise 
Rents and directs each lenant of the Mortgaged Property to pay aD Rents to, or as directed by, Lender. However, until the 
occurrence of an Event of Default, Lender hereby grants to Borrower a revocable license to coRecl and receive aU Rents. to hofd 
all Rents in trust for the benefit of Lender and 10 apply all Rents to pay the Installments of Interest and principal then due and 
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payable under the Note and the other amounw then due and payable under the other loan DoCuments. including Imposition 
Deposits. and to pay the current costs and expenses of managing. operating and maintaining the Mortgaged Property. Including 
utilities, Taxes and insurance premiwns (to the extent mit included In Imposition Deposits), tenant ImpmvemenlS and other 
capital expenditures. So long as no Event of Default has occuned and Is continuing, the Rents remaining after application 
pwsuant to the preceding sentence may be retained by Bo!rower free and clear of, and released from, l.ende(s rights with 
respect to Rents under this tnstrumenl From and after the occurrence of an Event of Default. and without the necessity of 
Lender entering upon and taking and maintaining conlrel of the MoJtgaged Property cftredly, or by a receiver, Borrower's license 
to oollect Renw shall automatically termlnale and lender shall without notice be enWed to all Rents as they become due and 
payable, including Rents then due and unpaid. Borrower shaD pay to Lender upon demand all Rents to which lender Is entitled. 
At any time on or after the date of Lender's demand for Renw, Lender may give, and Borrower hereby Irrevocably authorizes 
lender to give, notice to an tenants of the Mortgaged Property Instrucling them to pay an Rents to Lender. no tenant shan be 
obligated to inquire further as to the occurrence or continuance of an Event of Default, and no tenant shall be obligated to pay to 
Borrower any amounts which 81e actually paid to Lander In response to such a notice. Any such notice by lender shall be 
derlVered to each tenant personally, by mali or by delivering such demand 10 each renlal unll Borrower shall not interfere with 
and shaD cooperate with Lender's collection of such Rents. 

(c) Borrower represents and warrants to Lender thai Borrower has not executed any prior assignment of Rents 
(other !han an assignment of Rents securing Indebtedness that wiD be paid off and discharged mth the proceeds of the loan 
evidenced by the Note), thai Borrower has not performed, and Borrower covenants and agrees thai it will not perform. any acts 
and has not executed, and shall nol execute, any Instrument which would prevent Lender from exercising Us rights under this 
Section 3, and that aI !he time of execution of this Instrumenl!here has been no anticipation or prepayment of any Rents for 
mOn! than I\w months prior 10 the due dates of such Rents. Borrower shall not ceuect or accept payment of any Rents more 
than one (1) month prior to the due dates of such Renw. 

Cd) If an Evenl of Default has occurred and is oonlinuing. Lender may. regardless of the adequacy of Lendefs 
security or the solvency of Borrower and even in the absence of waste, enter upon and take and maintain fuD contrel of the 
Mortgaged Property in order to perfonn all acts that lender in its discretion determines to be necessary or desirable for the 
operation and maintenance of the Mortgaged Property, including the execution. cancellation or modification of Leases, lha 
collection of all Rents, the making of repairs to the Mortgaged Property and the execution or termination of contracts providing for 
the management, operation or maintenance of the Mortgaged Property, for the purposes of enforcing the assignment of Rents 
pursuant to Section 3(a). protecting Iile Mortgaged Property or the security of this Instrument. or for such other purposes as 
Lender in iw discretion may deem necessary or desirable. Alternatively. if an Event of Default has occurred and is continuing. 
regardless of the adequacy of lende(s security, without regard to Borrowefs solvency and without the necessity of giving prior 
notice (oral or written) to Borrower, lender may apply to any oourt having jurisdiction for the appointment of a receiver for the 
Mortgaged Property to take any or aD of the actions set forth in the prececfmg sentence. If Lender elects to seek the appointment 
of a receiver for the Mortgaged Property at any time after an Event of Default has occurred and is continuing. Borrower, by its 
execution of this Instrument, expressly consenw to the appointment of such receiver, Including the appoinlment of a receiver ex 
parle if permitted by applicable law. Lender or !he receiver. as the case may be, shall be entiUed 10 receive a reasonable fee for 
managing the Property. Immediately upon appointment of a receiver or immediately upon the lende(s entering upon 
and taking possession and conlrOl of the Mortgaged Properly, Borrower shan surrender possession of the Mortgaged Properly to 
Lender or the receiver. as the case may be, and shaD deliver to Lender or the receiver. as the case may ba, all documents, 
reCOfds (including computer files and other records on e/eclrenic or magnetic media), accounts, surveys. plans, and 
specifications relating to the Mortgaged Property and all security deposiw and prepaid Rents. In the event Lender takes 
possession and control of the Mortgaged Properly, Lender may exclude Borrower and Its representatives from the Mortgaged 
Property. Borrower acknowledges and agrees that the exercise by Lender of any of the rights conferred under this Section 3 
shaD not be construed to make Lender a mortgagee-in-possession of the Mortgaged Property so long as lender has not Itself 
entered jnto actual possession of Ihe Land and Improvements. 

(e) If lender enters Ihe Mortgaged Property. lender shall be rlable to account only to Borrower and only for 
those Renw acIuaIIy received. Lender shall not be nable to Borrower, anyone claiming under or through Borrower or anyone 
having an interest in the Mortgaged Property. by reason of any act or omission of Lender under this Section 3. and Borrower 
hereby releases and dischalges Lender from any such 6abffity to lha fuDest extent pemtilled by law. 

(Q If the Rents are not suflCient to meet the costs of taking control of and managing the Mortgaged Property 
and collecting the Rents. any funds expended by Lender for such pwposes shall become an adcfrtional part of the Indebtedness 
as provided in Section 12. 

(9) Any entering upon and taking of control of the Mortgaged Property by Lender or the receiver. as the case 
may be. and any application of Rents as provided In this InsbUment shall not cure or waive any Event of Default or invatidate any 
other right or remedy of Lender under appficable law or provided for in this Instrument 
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4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED PROPERTY. 
(a) As part of the consfderation for the Indebledness. Borrower absolutely and unconditionally assigns and 

transfers to Lender aU of Bonower's title and Interest In. to and under Ihe leases. Indudlng Bonowet's right. pD\\9r and 
aulhonly to modify the terms of any such Lease. or extend or tennlnate any such lease. It is the intenlion of Borrower to 
establish a present absolute and irrevocable transfer and assignment to Lender of all of Borrowe(s right titfe and inlelest in. to 
and under the Leases. Borrower and Lender Inlend Otis assignment of the Leases to be Immediately effeclive and to constitute 
an absolute present assignment end not an assignment for additional security only. For purposes of giving effect to this absolute 
assignment of the Leases. and for no other purpose. the Leases shaD not be deemed to be a part of the "Mortgaged Property" as 
thai term Is delined In Section 1. However, If this present, absolute and uncornfJtional assignment of the leases is not 
enforceable by its terms under !he laws of Ihe Property JurisdicIion, then the leases shall be included as a part of the Mortgaged 
Property and ills the intention of the Borrower that in this circumstance this Instrument create and pedect a Ren on the Leases in 
favor of lender, MUch lien shaD be effective as of the dale of !his Instrumenl 

(b) UntD Lender gives notice to Borrower of Lender's exercise of its righls under Ihis Section 4. Borrower shall 
have aU righls. power and authority granted to Borrower under any lease (except as otherwise nmiled by this Section or any 
other provision of this Instrument). including the right. power and authority to modify the terms of any Lease or exiend or 
terminate any lease. Upon the occurrence of an Event of the pennlsslon given to Borrower pursuant to the preceding 
sentence to exercise all righls, power and authority under leases shaD automalically terminate. Borrower shall comply with and 
observe Borrower's obUgadons under all leases. Induomg Borrower's obligations pertaining to the maintenance and olSposition 
of tenant security deposits. 

(e) Borrower acknowledges and agrees that the exercise by lender. either direcUy or by a receiver, of any of the 
rights conferred under this Section 4 shaD not be conslsued to make lender a mortgagee-in·possession of the Mortgaged 
Property so long as lender has not itself entered Into actual possession of the land and the Improvemenls. The acceptance by 
lender of the assignment of the leases pursuant to Section 4(a) shall not at any lime or in any event obfigale lender to take any 
action under this Instrument or to expend any money or to incur any expenses. lender shall not be tiable in any Wirf for any 
injury or damage to person or property sustained by any pelSOn or persons. finn or corporation In or about the Mortgaged 
Property. Prior to lendel's actual entry into and laking possession of the Mortgaged Property. lender shall nol be obligated 
to perform any of the terms, covenants and condillons contained In any lease (or olherwise have any obfigation with respect to 
any lease); (ii) be ob6galed to appear In or defend any action or proceeding lelating to lhe lease or the Mortgaged Property; or 
(iii) be responsible for the operation. control, care. managemenl or repair of the Mortgaged Property or any pOllion of the 
Mortgaged Property. The execution of this Instrument by Borrower shall constitute conclusive evidence that aU responsibility for 
the operation. control. care. management and repair of the Mortgaged Property Is and shaD be that of Bonower. prior 10 such 
actual entry and lalcing of possession. 

(d) Upon de6very of notice by lender to Borrower of lender's exercise of lender's rights under this Section 4 at 
any lime after the occurrence of an Event of and without the necessity of Lender entering upon and taking and 
maintaining control of the Mortgaged Property direcUy. by a receiver, or by any other manner or proceeding permitted by the laws 
of the Property Jurisdiction. Lender immediately shall have all rights. powers and authority granted to Borrower under any lease. 
induding the right power and authority to modify !he terms of any such Lease, or extend or lenninate any such lease. 

(e) Borrower shall. promptly upon lendel's request, deliver to lender an executed copy of each lease then in 
effect. 

(Q Bono\Wr fulther covenants with Lender that (i) aJlLeases shall be written on a standard form of lease that 
has been or will be approved In vniling In advance by Lender; (Ii) upon request, Borrower shall furnish lender v.flh executed 
copies of aU leases and aD amendments thereto; (iii) no material changes may be made to the Lender-approved standard lease 
without the prior written consent of lender; all renewals of leases and all proposed leases shall provide for rental rates 
comparable to existing local market rates and shalt be arm's-!englb transactions; (v) aD Leases shall provide that (A) Ihey are 
subordinate to this Security Instrument and any olber Indebtedness now or hereafter secured by the Mortgaged Properly. (8) 
Lessees agree to attorn to lender (such attornment to be effective upon Lende!'s acquisition of title to the Mortgaged Property). 
(e) lessees agree to execute such further evidences of attomment as lender may from time to time request. (D) the attornment 
of lessees shall not be terminated by foreclosure. (E) Lender may, at lender's option. accept or reject such attomment. and (F) 
Lessees agree to execute and acknowledge a subordination, attornment and non-disturbance agreement in fcnn and content 
acceptable to Lender. and, two limes In any calendar year, as lender may request. a certificate signed by lessee confirming and 
containing such factual certifications and representations deemed appropriate by lender; (vi) Borrower shall not grant any 
purchase options without the prior written approval of lender. and (Vll) all new leases shall be subject to the prior wriHeo 
approval of Lender. 

(g) Borrower shall not receive or accept Rent tmder any lease for IOOre than one (1) month in advance. 
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5. PAYMENT OF INDEBTEDNESS; PERfORMANCE UNDER LOAN DOCUMENTS. Borrower shaD pay the 
Indebtedness when due In accordance wilh the terms of the Note and the other Loan Documents and shall perform. observe and 
comply with all other provisions of the Note and the other Loan Docwnents. 

6. FUll RECOURSE PERSONAL UABIUTY. Borrower shaD have ruD recourse personal rrabmty under the 
Note, this Instrument and all other Loan Doctnnants ror the repayment or the Indebtedness and for the performance or any and 
all oilier obligations of Borrower under the Note, !his Instrument and all other Loan Documents. 

7. DEPOSITS FOR TAXES,INSURANCE AND OTHER CHARGES. 
(a) Borrower shaD deposit Ytith Lender on the day monthly Installments or principal or interest, or both, are due 

under lIIe Note (or on another day designated in writing by Lender), un6l1h8 Indebtedness Is paid in fuD. an additional amount 
sufficient to accumulate v.ilh Lender lIIe enUre sum required to pay, when due (1) any water and sewer charges which. if nol 
paid, may resull in a lien on aU or any part of lIIe Mortgaged Property, (2) the premiums for fn and other hazard insurance, rent 
loss Insurance and such other Insurance as Lender may require under Section 19. (3) Taxes. and (4) amounts for other charges 
and expenses which Lender al any lime reasonably deems necessal)' to prolect lIIe Mortgaged Property, to prevent the 
Imposition of liens on the Mortgaged Property, or olhelWise to protect lende"s interests, an as reasonably estimated from time to 
time by Lender, plus one-sixth of such estimate. The amounts deposited under the preceding sentence are coUeclively referred 
to In this Instrument as the "Imposflion Deposits". The ob&gations of Borrower for which lIIe ImposHion DeposHs are required 
are coDectively referred to in this Instrument as "Impositions". The amount of the Imposition Deposits shaD be suffidenl to 
enable lender to pay each ImposlUon before Ihe last date upon which such payment may be made without any penalty or 
interest ch8lge being added. lender shaD mainlain records indicating how much of the monthly Imposition Deposits and how 
much of the aggregate Imposition Deposits held by Lender are held for the purpose of paying Taxes. insurance premiums and 
each other obligation or Borrower for which ImposiUon Deposits are required. Any waiver by lender of the requirement thai 
Borrower remit Imposition Deposits to lender may be revoked by Lender. in lender's discretion. at any time upon nolice to 
Borrower. 

(b) Imposition Deposfts shall be held in an institution (which may be lender. if Lender is such an instilution) 
whose deposits or accounts are insured or guaranteed by a federal agency. Lender shaD not be obRgaled to open additional 
aa:ounts or deposit Imposition Deposits In additional instilulions when the amount of the Imposition Deposits exceeds the 
maximum amount of the federal deposit Insurance or guaranty. Lender shall apply the Imposition Deposits to pay Impositions so 
long as no Event of Default has occurred and Is conllnulng. Unless applicable law requires. Lender shall nol be required to pay 
Bonower any interest. earnings or profits on the Imposition Deposits. Bonower hereby pledges and grants to Lender a security 
interest in the Imposition Deposits as additional securily for aD of Borrowe"s obUgaUons under this Instrument and the olher loan 
Documents. Any amounts deposited mth Lender under this Section 7 shall not be trust funds. nor shaD they operate to reduce 
the Indebtedness. unless appfied by Lender for that purpose under Section 7(e). 

(c) If Lender receives a bill or invoice for an Imposilion. lender shall pay the Imposition from the Imposition 
Deposits held by lender. Lender shall have no obl'l9ation to pay any Imposition 10 the extenllt exceeds Imposition Deposits then 
held by lender. lender may pay an Imposition accord'mg to any bnl. statement or estimate from the appropriate public office or 
insurance company "..;!hout inquiling into the accuracy of the bBI, statement or estimate or into the valirfdy of the ImposiUon. 

(d) If at any time the amount of the ImposiUon Deposits held by lender for payment of a specific Imposition 
exceeds the amount reasonably deemed necess8/)' by Lender plus one-sixth of such estimate. the excess shall be credited 
against future installments of Imposition Deposils. If at any time the amount of the Imposition Deposits held by Lender for 
payment of a specific Imposition is less than the amount reasonably estimated by lender to be necesS8/)' plus one-sixth of such 
estimate, Borrower shaD pay to lender the amount or the deliciencyv.ithin 15 days after written request by Lender. 

(e) If an Event of Default has occurred and Is conUnuing. Lender may apply any Imposition Deposits. in any 
amounts and in any order as Lender determines. In lender's discreUon. to pay any Impositions or as a credit against the 
Indebtedness. Upon payment In full of the Indebtedness. lender shaD refund to Borrower any Imposilion Deposits held by 
lender. 

8. COLLATERAL AGREEMENTS, Borrower shall deposll vnth lender such amounts as may be required by 
any CoDateraf Agreement and shaD perfonn all other obligations of Borrower under each Collateral Agreemenl 

9. APPUCATION OF PAYMENTS. If at any lime Lender receives, from Borrower or otherwise, any amount 
appI'lC8ble 10 Ihe Indebtedness which is less than aU amounts due and payable at such time. then lender rrray apply Ihat 
paym8nt to amounts lIIen due and payable in any manner and in any order delemtined by Lender. in lender's disctelion. 
Neither Lender's acceptance of an amount which Is less than aU amounts then due and payable nor Lender's application of such 
payment In the manner authorized shaIJ conslilule or be deemed to constitute either a waiver of the unpaid amounts or an accord 
and satlsfacllon. Notwithstanding the application of any such amount to the Indebtedness. Borrowe"s obligations under this 
Instrument and the Note shaD remain unchanged. 

10. COMPUANCE WITH LAWS, Borrower shall comply with all laws, ordinances, regulations and requirements 
of any Governmental Authority and aU recorded lawful covenants and agreements relating to or affecting the Mortgaged 
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Property. including aD laws, orOlllances, regulaUons, requirements and covenants pertaining to healdl and safety, construction of 
improvements on the Morlgaged Property, fair housing, zoning and land use, and leases. Borrower also shall comply wdl aD 
applicable laws thai pertain to the maintenance and disposition of lenant security deposits. Bonower shaD al all times mainlain 
records sufficient to demonslrale comp6ance wth the provisions of this Section 10. Borrower shaD take appropriate measures to 
prevenl, and shan not engage in or knov.ingly penni!, any a/egal actMlles at Ihe Mortgaged Property that could endanger tenants 
or visitors, resuH in damage to the Mortgaged Property, resullin forfeiture of the Mortgaged Property, or otherWss malerially 
impair the lien created by IhJs Instrument or Lendets Interest in the Mortgaged Property. Borrower represents and warrants 10 
Lender that no portion of the Mortgaged Property has been or wD be purchased with Ute proceeds of any megal activity. 

11. USE OF PROPERTY. Unless required by applicable law, Borrower shaD not (a) except for any change In 
use approved by lender, allow changes In die use 'Of vdtich all or any part of die Mortgaged Property Is being used at the time 
this Instrument was executed, or (b) Initiate or acquiesce in a change in the zoning classirlcaUon of the Mortgaged Property, or 
(c) eslablish any condominium or cooperative regime with respect to the Mortgaged Property. 

12. PROTECTION OF LENDER'S SECURITY. 
(a) If Borrower fails to perfonn any of Hs obligations under this Instrument or any other Loan Document, or if any 

action or proceeding Is commenced which purports to affect the Mortgaged Property, Lender's security or Lende(s rights under 
this indud'mg eminent demain, insolvency, code civil or criminal forfeiture, enforcement of Hazardous 
Materials laws. fraudulent conveyance or reorganizations or proceedings involving a bankrupt or decedent, then Lender at 
Lende(s option may make such appearances, disburse such sums and take such actions as Lender reasonably deems 
necessal}' to perfonn such obngations of Borrower and to protect lende(s Interest, including (1) payment of fees and out of 
pocket expenses of aHomeys, accountants, inspectors and consultants, (2) entry upon the Mortgaged Property to malte repairs 
or secure the Mortgaged Property, (3) procurement of the insurance required by Section 19, and (4) payment of amounts wIlich 
Borrower has failed to pay under Sections 15 and 17. 

(b) Any anwunts disbursed by lender under \his Section 12, or under any other provision of this Instrumentlhat 
treats such disbursement as being made under this Section 12. shaD be added to. and become part of, the principal component 
of the Indebtedness, shall be Immediately due and payable and shan bear Interest from the date of disbursement until paid at the 
-Default Rate", as defined In the Note. 

(c) Nolhing In this Seclion 12 shall require lender to Incur any expense or take any action. 
. 13. INSPECTION. lender, its agents, representatives, and designees may make or cause to be made entries 

upon and inspections of the Mortgaged Property [lIIcluding environmenlallnspections and tests) during normal business hours. 
or at any other reasonable time. 

14. BOOKS AND RECORDS; ANANCIAL REPORTING. 
(a) Borrower shall keep and maintain at aU times at the Mortgaged Property or the management agenfs offices, 

and upon lendefs request shall make available at the Mortgaged Property. complete and accurate books or account and 
records Qncluding copies of supporting bBIs and invoices) adequate to renect col1'8cUy O'Ie operation of the Mortgaged Property, 
and copies of all written contracts, leases, and other instruments which affect the Mortgaged Property. The books, records. 
contracts, leases and other Instruments shaD be subject to examination and inspection at any reasonable lime by lender. 

(b) Borrower shaU furnish to Lender all of the following: 
(1) within 120 days after each anniversary date of die Initial funding of the loan, 8 stalement of income 

and expenses for Borrower's operation of the Mortgaged Property for that rlSCal year, a statement 
of changes in financial position of Borrower relaUng to Ute Mortgaged Property for that rlSC8l year 
and, v.flen requesled by Lender, a balance sheet showing aD assets and fiabiliUes of Borrower 
relating 10 the Mortgaged Property 8S of the end of that fiscal year, 

(2) mlttin 120 days after each anniversary date of the Initial funding of the loan, and at any other time 
upon lende(s request, a rent schedule for the Mortgaged Property showing the name of each 
tenant, and for each I8nant, the space occupied, the lease expiration date. the rent payable for the 
current month, the date through wIltch rent has been paid, and any related informalion requested 
by Lender (and provided dlat for any tenant who is affi!'18Ied with or controlled by Borrower or any 
guarantor rAffi6ated Tenant"), Borrower shall also furnish currenl financial statements for such 
AffiDated Tenant) (and provided further that for any tenant that is required to submit financlal 
reports and informaUon under the tenns of Uterr lease ("Reporting Tenant"), then upon lender's 
request Borrower shall furnish to Lender copies of an financial reports and Information for such 
Reporting Tenant as and wilen received from such Reporting Tenant) ; 

(3) within 120 days after each anniversaJy date of the initial funding of the loan, and at any other lime 
upon lender's request, an BCCOUIlting of all security deposits held pursuant to all leases, including 
the name of !he InsIilution [If any) and the names and identification numbers of the accounts 
any) in which such security deposits are held and the name of the person to conlacl at such 
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financ/allnsUlution. along willi any authority or release necessary for Lender to access Infonnation 
regarding such accounts; 

(4) Y41hin 120 days after each annlversaty date of the initial funding of the loan. and at any other time 
upon Lende(s request. a statement thal identifies all owners of any Interest in Borrower and any 
Controlling En6ty and the Interest held by each. If Borrower or a Conlrolling Entity is a corporation. 
aD officers and directors of Borrower and the Conlromng Entity, and If Borrower or a Controlling 
Entity is a limited liabifity company. all managers vdlo are not members; 

(5) upon Lender's request, quarterly income and expense statements for the Mortgaged Property; 
(6) upon Lende(s request al any time when an Event of Default has OCCUlTed and is mntinuing, 

monthly Income and expense statements for the Mortgaged Property; 
(7) upon lende(s a monthly property management report for the Mortgaged Property, 

showing the number of inquiries made and rental applications received from tenants or prospective 
tenants and deposits received from tenants and any other information requested by lender; 

(8) upon Lender's request. a balance a statement of income and expenses for Borrower, each 
guarantor. each Affiliated Tenant and each Reporting Tenant and a statement of changes In 
financial position of Borrower, each guarantor. each Affiliated Tenant and each Reporting Tenant 
for Bonower's or guarantor's or Affiliated Tenant's or Reporting Tenant's most recent frscal year; 
and 

(9) within thirty (30) days after filing, copies of all federal and state Income tax returns fried by 
BolTower. each guarantor and each Affiliated Tenant and Reporting Tenant (provided that ir returns 
are not filed on time then lender shall be provided with a copy of any applicable extension mings 
within lhirty (30) days after the tiling due date, with the copies of the actual relums to be provided 
within thirty (30) days after IiJing • 

(c) Each of the statements, schedules, doaunents, items and reports required by Section 14(b) shall be certified 
to be complete and accurate. by an individual having authority to bind Borrower. and shall be in such fonn and contain such detail 
as lender may reasonably require. Lender also may require thai any statements, schedules or reports be audited al80rrower's 
expense by independent certified public accountants acceptable to lender. 

(d) In the event Bonower fails to deliver such statements, schedules. documents, lIems and reports within the 
time frames provided In Sect/on 14(b) above Qncluding any required Items pertaining to any guaranlor or any Affiliated Tenant or 
any Reporting Tenant). then such failure shaD constitute an Event of Default and, In addition to any other remedies which may be 
available 10 Lender as a result of such Event of Borrower shall pay a lale charge equal to fIVe percent (5%) of the 
monthly payment amount for each lale submission of financial reports 10 ·compensate lender or its servicer for the addiHonai 
administrative expense caused by such faDure or delay whether or not Borrower is entiUed 10 any notice and opportunity 10 cure 
such failure prior to the exen:ise of any of \he remedies. Failure 10 provide any reports as required by this Section 14 shaD 
constitute an Event of Default hereunder. Such late charge shaD be charged each month that any financial statemenls remain 
delinquenL The late charge shall be immediately payable from Borrower upon demand by lender and, until paid, shall be added 
to and constitute a part of the Indebtedness as provided in Section 12. The financial statement late charge shall be in addition to 
any other remedies available to Lender as a result of Borrowe(s default In no event shall the financial statement late ch8lge 
constitute a cure of Bcnower's default in failing to provide financial statements, nor limit Lender's remedies as a result of such 
defaulL In addition, if BolTower fails to provide In a timely mlMer the statements, schedules and reports required by Section 
14(b), then such failure shall constitute an Event of Default and, In addition to any other remedies whJch may be available to 
lender as a resu\t of such Event of lender shaD have the right to have Borrower's books and records audited, at 
Borrower's expense, by independent certified pubfic accountants selected by lender in order to obtain such s1aIements, 
schedules and reports, and all related costs and expenses of lender shaD become immediately due and payable and shall 
become an adaltional part of the Indebtedness as provided In Section 12. 

(e) If an Event of Default has ocClIlTed and is continuing, Bonower shall derIVer to lender upon written demand 
all books and records relating to the Mortgaged Property or its operation. 

(Q Borrower authorizes Lender to oblaln a cred"d report on Borrower at any time. 
15. TAXES; OPERATING EXPENSES. 
(a) Subject to the provisions of Section 15(e) and Section 15{d), Borrower shaD pay, or cause to be paid. all 

Taxes wban due and before the adullion of any inlerest, fine, penalty or cost for nonpayment. 
(b) Subject to the provisions of Section 15(c), BorroY.er shall pay the expenses of operating. managing. 

maintaining and lepalring the Mortgaged Property futdud"1Il9 Insurance premiums, utilities, repairs and replacements) before the 
last date upon which each such payment may be made without any penalty or Interest charge being added. 

(e) As tong as no Event of Default exists and Bonower has timely delivered to Lender any bills or premium 
notices that It has received. Borrower shall not be olil9ated to pay Taxes, Insurance premiums or any other InulViduallmposllion 
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to the extent thai sufficient Imposition Deposits are held by Lender for the purpose of paying that specircc Imposition. If an Event 
of Defaull exists, lender may exercise any rights Lender may have with respect to Imposition Deposits without regard 10 whether 
Impositions are then due and payable. Lender shall have no Dabilily 10 Borrower for failing to pay any Impositions to the extent 
that any Evenl of Default has occurred and is continuing, insufficienllmposition Deposits are held by Lender at the time an 
Irnposillon becomes due and payable or Borrower has failed to provide lender with bills and premium noUces as provided above. 

(d} Borrower, allts own expense, may contest by appropriale legal proceedings, conducled diligently and in 
good faith, the amount or vaHdily of any Imposition other lIlan Insurance premiums, If (1) Borrower notlfles Lender of the 
commencemenl or expected commencement of such proceedings. (2) the Mortgaged Property Is nolln danger of being sold or 
forfelted, (3) Borrower deposits with Lender reserves sufficient to pay the contested Imposition, rr requesled by Lender. and (4) 
Borrower furnishes whatever additional security Is requfred in Ute proceedings or Is reasonably requested by Lender, which may 
include the delivery 10 lender of the reserves eslablished by Bonower 10 pay the contested ImposiUon. 

(e) Borrower shall promplly deliver to Lender a copy of all notices of, and invofces for, Impositions, and if 
Borrower pays any Imposition directly, Borrower shaD prompUy furnish 10 Lender receipts evidencing such payments. 

16. UENSj ENCUMBRANCES. Borrower acknowledges that the granl, crealfon or existence of any mortgage, 
deed of deed to secure security Inlerest or other fien or encumbrance (a ·Uen, on the Mortgaged Property (other 
than the lien of Utis Inslrumenl) or on certain ownership interests in Borrower, whether voluntal)', fnvolunlary or by operation of 
law, and whather or nol such Uen has priority over the lien of this is a "Transfer" which conslilutes an Event of 
Defaull under Section 21 of this InstrumenL 

17. PRESERVATION, MANAGEMENT AND MAINTENANCE OF MORTGAGED PROPERTY. Borrower (a) 
shall nol commit wasle or penni! impainnenl or delerioration of the Mortgaged Property, (b) shall not abandon the Mortgaged 
Properly, (c) shall restore or repair prompUy, in a good and manner, any damaged part of the Mortgaged Property 
to the equiva/enl of its original condil/on, or such other condition as lender may approve in writing, whether or not Insurance 
proceeds or condemnation awards are avaDable 10 cover any costs of such resloraUon or repaIr, (d) shall keep the Mortgaged 
Property In good repair, Includ'mg the replacement of Person arty and FIxtures with Items of equal or belter fundion and quality. 
(e) shall provide for professional management of the Mortgaged Properly by a property manager satisfactol)' 10 Lender under a 
conltact approved by Lender in writing, and (Q shall give notice 10 Lender of and, unless otherwise directed in wriUng by Lender. 
shaD appear in and defend any acUon or proceeding purporting 10 aHect the Mortgaged Property, Lende(s security or Lende(s 
rights under this Instrument Borrower shall not (and shaD not permit any len ant or other person to) remove, dem06sh or aller the 
Mortgaged Property or any part of the Mortgaged Properly excepl in connection with Ihe replacement of tangible Personalty. 

18. ENVIRONMENTAL HAZARDS. Borrower shall comply with all covenants, conditions, provisions and 
obfigaUons of Borrower (as Indemnitor) under the Environmenlal Indemnity AgreemenL 

19. PROPERTY AND UABIUTY INSURANCE. 
(a) Borrower shaD keep the Improvements insured at aU times agalnsl such hazards as Lender may from time to 

lime require, which insurance shall include but not be limited 10 coverage againslloss by Ore and allied perils. general boDer and 
machinery coverage, and business income coverage. lende(s insurance requirements may change from lime to time 
throughout the term of the Indebtedness. If lender so requires, such insurance shall also Include sinkhole insurance. mine 
subsidence insurance, earthquake Insurance, and, If the Mortgaged Property does nol conform to appUcable zoning or land use 
laws, build'mg ordinance or law coverage. If any of the Improvements Is located In an area Identified by the Federal Emergency 
Management Agency (or any successor to that agency) as an area having special Hood hazards, and if IIood Insurance is 
available in that area. Bofl'O'M!r shall Insure such Improvements agaInsl loss by flood. AD insurance required pursuant 10 this 
Section 19(a) shall be referred to as -Hazard Insurance.· 

(b) All premiums on insurance policies required under Section 19(a) shan be paid in the manner provided in 
Section 7, unless Lender has designated in writing another method of payment AD such poficles shall also be In a form 
approved by lender. All poUdes of property damage insurance shaD Include a non-contribuling, non-reportlng mortgage clause 
in favor of, and in a fonn approved by. Lender. lender shall have the right 10 hold the original pal'rdes or duplicale Original 
policies of all insurance required by Section 19(a). Borrower shall prompUy deliver to Lender a copy of all renewal and other 
notices received by Borrower with respect to the p06des and all receipts for paid premiums. At least 30 days prior 10 the 
expiration date of a policy, Borrower shan deliver to lender the original (or a duplicate original) of a renewal poUcy in form 
satisfactory to Lender. 

(c) Borrower shall maintain at aU times commercial general fiabt1ity Insurance, workers' compensation Insurance 
and such other liabUlty, elTOrs and omissions and fidelity insurance coverages as lender may from time to time require. 

(d} All insurance porlCles and renewals of insurance policies required by this Section 19 shall be in such 
amounts and for such pericds as Lender may from time to time require. shall be in such form and contain such endorsements as 
Lender may from time 10 time require, and shall be issued by insurance companias satisfactory 10 Lender. 

(e) Bo/1'O'M!r shall comply v.ith aU insurance requirements and shall not permit any cond"ltion 10 exist on the 
Mortgaged Properly thai would InvaI'ldale any part of any insurance coverage that this Instrument requires Borrower 10 maintain. 
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(0 In the evenl of loss, Borrower shaD give Immediate written notice to the Insurance camer and 10 Lender. 
Borrower hereby authorizes and appoints Lender as allomey-ln-fact for Borrower to make proof of loss, to adjust and 
compromise any claims under policies of property damage Insurance, to appear In and prosecute any action arising from such 
property damage Insurance poDcles, 10 collect end receive the proceeds of property damage Insurance, and 10 deduct from such 
proceeds Lender's expenses incul1'ed In the collection of such proceeds. ThIs power of attorney Is coupled with an Interest and 
therefore is Irrevocable. However, nothing conlained in this Section 19 shan require Lender to incur any expense or take any 
action. Lender may, at lendets option, (1) hold the balance of such proceeds to be used to reimburse Borrower for the cost of 
restoring and repairing the Mortgaged Property to the equivalent of lis original condftlon or to a condItion approved by Lendar 
(the ·Restoration"), or (2) apply the balance of such proceeds to the payment of the Indebtedness, whelher or not then due. To 
the extent Lender determines to apply insurance proceeds to Restoration, Lender shaD do so in accordance with Lende(s then-
current policies relating to the restoration of casualty damage on similar properties. 

(g) Lender shall not exercise ils oplion to apply insurance proceeds to the payment of the Indebtedness if aD of 
the follovMg conditions am mel: (1) no Event of Default (or any event which, with the gMng of notice or the passage of lime, or 
both, would conslilute an Event of Default) has occurred and is conlinuing; (2) Lender determines, In its cfsscreUon, that there will 
be sufficient funds to complete the Restoration; (3) lender determines, in its discretion, that the renlal Income from the 
Mortgaged Property after completion of the Restoration will be sufficient to meet all operaUng costs and other expenses, 
ImposiHon Deposits, deposits to reserves and loan repayment obUgaUons relaling to the Mortgaged Property; and (4) Lender 
determines, In Its discretion, thaI the Resloration wiD be completed before the earlier of (A) one year before the maturity date of 
the Note or (8) one year after the dale of the loss or casualty. 

(h) If the Mortgaged Property is sold at a foreclosure sale or Lender acquires tide to the Mortgaged Property. 
Lender shaD automatically succeed to all rights of Borrower in and to any insurance policies and unearned insurance premiums 
and in and to the proceeds resulting from any damage to the Mostgaged Property prior to such sale or acquisition. 

20. CONDEMNATION. 
(a) Borrower shall promptly notify lender of any action or proceeding relating to any condemnation or other 

faking, or conveyance in lieu thereof, of aD or any part of the Mortgaged Property, whether direct or indirect (a ·Condemnation,. 
Borrower shall appear in and prosecute or defend any action or proceeding relatlng to any Condemnation unless othelWise 
directed by lender in writing. Borrower authorizes and appoints Lender as aHomey-ln-fact for Borrower to commence, appear in 
and prosecute, in lender'S or Borrowe(s name, any action or proceeding relallng to any Condemnal/on and to settle or 
compromise any claim in connection with any Condemnation. This power of altomey is coupled with an interest and therefore Is 
irrevocable. However. nothing contained In this Section 20 shall requIre Lender to Incur any expense or take any action. 
Borrower hereby transfers and assigns to lender all right, IiUe and Inlerest of Borrower In and to any award or payment y,;th 
respect to (i) any Condemnalion, or any conveyance in fieu of Condemnation, and (ii) any damage to the Mortgaged Property 
caused by governmental action that does nol result in a Condemnation. 

(b) Lender may apply such awards or proceeds, after the deduction of Lende(s expenses Incurred in the 
coUection of such amounls, atlende(s option, to the restoration or repair of the Mortgaged Property or to the payment of the 
Indebtedness, with the balance, if any, 10 Bonower. Unless Lender otherwise agrees in writing, any application of any awards or 
proceeds to the Indebledness shaD not extend or postpone the due date of any monthly installments referred to in the Note, 
Section 7 of !his Instrument or any Collateral Agreemant, or change the amount of such Installments. Borrower agrees to 
execute such further evidence of assignment of any awatds or proceeds as Lender may requlre. 

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN BORROWER (RIGHT TO ONE 
TRANSFER ONLY - WITH LENDER APPROVAL]. 

(a) -rransfef means (A) a sale, assignment, transfer or other disposlUon (whether votuntary, involuntary or by 
operation of law); (8) the granting, creating or attachment of a lien, encumbrance or secunly Interest (whether votuntary. 
Involunl8l)' or by operation of law): (C) the issuance or other creation of an ownership Interest In a legal entity, including a 
paJ1nership interest, interest in a IimIled liability company or corporate stock; (D) the withdtawaI, retirement, removal or 
Involuntary resignation of a partner In a partnership or a member or manager In a limited /iabilil¥ company; or (E) the merger, 
dissolution, rlquidation, or consol'ldation of a legal entity or the reconstitution of one type of IegaJ entity into another type of legal 
entity. For purposes of defining the tann "Transfer: the tenn "paJ1n8lShlp. shaD mean a genaral paJtnership, a limited 
partnership, a joint venture and a limited liability partnership, and the term "partne" shall mean a general partner, a limited 
partner and a joint venturer. 

(b) -rransfe(' does not include: (i) a conveyance of the Mortgaged Property at a judicial or non-judicial 
foreclosure sale under this Instrument, (ii) the Mortgaged Property becoming part of a bankruptcy estate by operation or law 
under the United States Bankruptcy Code, or (iii) a lien against the Mortgaged Property for local taxes andlor assessments not 
then due and payable. 

(e) The occurrence of any of the folloy,;ng events shall not cons1l1ule an Event of Default under this Instrument, 
notwilhslanding any provision of Section 21 (a) to the conlrcuy: 
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(I) a Transfer 10 which Lender has consented; 
pg a Transfer that OCQIrs by devise. descent. or by operation of law upon the death of a natural 

pelSOn (unless such death iIseIf is an Event of Default under Section 22(k) of this Instrument): 
(iii) the grant of a leasehold interest approved in wriOng by Lender; 
flV) a Transfer of obsolete or wom out Personalty or FIxtures that are contemporaneously replaced by 

/tems of equal or beUer function Bnd quality, which are free of Hens, encumbrances and security 
interests other than those created by the Loan Documents or consented to by Lender; 

(v) the creaoon of a mechanic's. materialman's, or Judgment 6en against the Mortgaged Property 
which is released of reconI or otherwise !emedied to Lender's salisraclion within 60 days of the 
date of creation: 

(vI) if Borrower is a housing cooperative, any Transfer of the shares in the housing cooperative or any 
assignment of the occupancy agreements or leases relaUng UUI/eta by tenant shareholders of the 
housing cooperative; and 

(vig any Transfer of an Interest in Borrower or any interest in a Conlrolling Entity (which, If such 
Conlrolling Entity were Borrower, would result'n an Event of Default) fisted in (A) through (F) below 
(a ·Preapproved Transfer"). under the tenns and conditions fisted as items (1) through (7) below: 
(A) a sale or IJiInsfer 10 one or more of the transferor's Immediate fanuly members; or 
(8) a sale or transfer to any trust having as its sole beneficiaries the transferor anellor one or 

more of the transferor's immediate family members; or 
(C) a sale or transfer from a trust to anyone or more of its beneficiaries who are immediate 

family members of Borrower or a ControDing Entity; or 
(D) the substitution or replacement of the trustee of any trust with a trustee who is an 

immediate family member of the transferor; or 
(E) a sale or IJiInsfer to an enlily owned and conlroRed by the transferor or the transferal's 

immediate family members; or 
(F) a sale or transfer \0 an Individual or enUly that has an existing interest in the Borrower or 

in a Controlfing Entity. 
Preapproved Transfer Tenns and Conditions: 

(1) Borrower shall provide Lender with prior written Notice of the proposed 
Preapproved Transfer, which Notice must be accompanied by a non·refundable 
review fee in the amount of $500.00 

(2) For the purposes of these Preapproved Transfers, a transferol's immediate famDy 
members will be deemed 10 include a spouse, chtld or grandchild of such 
transferor. 

(3) Either directly or ind'IteCIIy, the Initial Owners shaD retain at all Urnes not less than 
Conlroning Interest in the Borrower and a managing interest in the Bonower. 

(4) At the lime of the proposed Preapproved Transfer, no Event of Default shall have 
occurred and be continuing and no event or condition shall have occurred and be 
continuing that, with the giving of Notice or the passage of time, or both, would 
become an Event of Defaun. 

(5) Lender shall be entiUed to colIed all costs, Including the cost of all tiUe searches, 
tiUe insurance anti reCOlding cosls, and an Attorneys' Fees and Costs. 

(6) Lender shall not be entilled to coUecl a transfer fee as a result of these 
Preapproved Transfers. 

(7) In the event of a Transfer prohibhed by or requiring lender's approval under this 
Seelion 21, this Seelion (c)(vji) may be modified or rendered void by Lender at 
Lender's option by Notice to Borrower and the transferee(s), as a condition of 
Lende(s consenl 

(d) The occurrence of any of the following Transfers shall not constitute an Event of Defaull under this 
Instrument provided that BollOwar has notified Lender in writing within 30 days following the occurrence of any of the following, 
and such Transfer does not constitute an Event of OefauU under any other Section of this Instrument: 

(i) a change of the Borrower's name, provided that UCC financing slalemsnts and/or amendments 
suflicient to continue lIle peIfeclion of Lender's security Interest have been propelty filed and 
coples have been delivered \0 Lender: 

(ii) a change of the form of the Bonower notlnwlving a transfer of the Borrower's assets and not 
resulting in any change in fiability of any Initial Owner, provided that UCC financing statements 
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andlor amendmenls sullicient to continue the perfection of L..endets security Interest have been 
propedy filed and copies have been delivered to Lender; 

(iii) the merger of the Borrower with another entity when the Borrowing entity is the sulViving entity; 
[IV) fllllentionaDy omitted); 
(v) the grant of an easement, if before the grant Lender detennines thalthe easement willl10t 

materially affect the operation or value of the Mortgaged Property or lendets Interest in the 
Mortgaged Property, and Borrower pays to Lender, upon demand, all cosls and expenses, 
incluall1g Attorneys' Fees and Costs, incurred by Lender in connection wilh reviewing Borrower's 
request. 

(e) The occurrence of any of the foRowing evenls shaD constitute an Event of Default under this Instrument: 
a Transfer of all or any part of the Mortgaged Property or any interest In the Mortgaged Properly 
[mclwlIIg without limitation the creation or existence of any Uen as provided In Section 16 of this 
Instrument): 

(iI) if Bonower is a limited partnership, a Transfer of (A) any general partnershlp interest, or (8) limited 
partnership Interesls In Borrower that would cause the InlOai Owners of Borrower to own less than 
a Controlling Interest of allfimited partnership interesls In Borrower; 

(iii) if Borrower is a general partnership or a Joint venture, a Transfer of any general partnership or joint 
venture Inlerest in Borrower; 

pv) if Borrower Is 8 limited liability company, (A) a Transfer of any membership Interest in Borrower 
which would cause the Ininal Owners to own less than a Conlrolling Interest of all the membership 
interesls in Borrower, (8) a Transfer of any membership or other interest of a manager in Borrower 
that results in a change of manager, or (C) a change of a nonmember manager; 

(v) if Borrower is a corporalicn. (A) the Transfer of any voting stock In Borrower which would cause the 
Initial Owners to own less than a ControUing Interest of any class of voting stock in Borrower or (8) 
if the outstanding voting slack In Borrower is held by 100 or more shareholders, one or more 
transfers by a Single transferor v.ruun a 12-month period affecling an aggregate of 5% or more of 
thal stock; 

(vi) if Borrower is a trust, (A) a Transfer 0' any beneficial interest in Borrower which would cause the 
Initial Owners to own less than a Controlling Interest 0' all the beneficial interesls In Borrower, or 
(B) the termination or revocation of the trust, or (C) the removal, appointment or substitution of a 
trustee of Borrower; and 

(Vii) a Transfer of any interest in a Controlrrng Enbly which, if such Controlling Entity were Borrower, 
would result In an Event of De'ault under any of Sections 21(e)0) through (Vll above. 

Lender shall not be required to demonstrate any actual impairment of its security or any increased risk of default In order to 
exercise any of its remedies with respect to an Event of Defauft under this Section 21. 

(Q Lender shall not unreasonably withhold or delay its consent, one time only, to a Transfer that would 
otherwise violate this Section 21 if, prior to the Transfer, Borrower has satisfied each of the foRowing requirements: 

Q) the submission to Lender In writing of alllnformaUon required by lender to make the determinalion 
required by this Section 21(0. which written submission shall be made at (east sixty (60) days 
before the date of the proposed Transfer; 

Qij the absence of any Event of Oefault 
Oii) the transferee (A) is a qualified member of Lender and otherv.ise meels all of !he eligibility, credit. 

management and o!her standards [rnclud"mg but not limited to any standards with respect to 
previous relationships between lender and the transferee and the organization of the transferee) 
customarily app6ed by Lender at the time of the proposed Transfer to the approval of borrowers in 
coMection with the origination or purchase of similar mortgages on sirmlar properties; and (B) the 
transferee's organization, credit and experience In the management of simDar properties are 
deemed by the Lender, in ils discretion, 10 be appropriate to the overall structure and 
documentation of the exisling linancing; 

Ov) the Mortgaged Property, at the time of the proposed Transfer, meels all standaRfs as to its physical 
conaltion, occupancy, net operating Income and the coDecIion of reserves that are customarily 
appliad by Lender at the time of the proposed Transfer to the approval of properties In connection 
Ytith the origination or purchase of sfmiIar mortgages on similar properties; 

(v) the loan to value ratio at !he lime of the proposed Transfer is 75% or less (1oan to value ratio-
means the ratio of (A) the outstanding principal balance of the Indebtedness to (8) the value of the 
Mortgaged Property, as determined by lender, expressed as a percentage); 
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(Vll the debt service coverage raUo for the last twelve run months preceding the proposed Transfer was 
1.25 or more ("debt selVice coverage raHo· means the rallo of (A) !he annual net operating income 
from the Mortgaged Property's operations during that month which is avaDable for repayment of 
debl, after deducting operating expenses and reasonable reserves, to (8) the annual principal and 
interest payable under the Note); 

(vD) in the case of a Transfer of all or any part of the Mortgaged Property, (A) the execution by the 
llansferee Lender's then-standard assumplion agreement that, among other things, requires the 
transferee to perfonn aD obligations of Borrower set for1h in the Note. this Instrument and any other 
Loan Oocumenls, and may require that the lransferee comply with any provisions of this Instrument 
or any other loan Document MIich previously may have been waived by lender. and (8) if lender 
requires. !he transferee causes one or more Individuals or entities acceptable to Lender to execute 
and deliver to lender a guaranty in a form acceptable 10 lender. ami (C) the lransferee executes 
such additional eonateral Agreemenls as lender may require; 

(vul) In the case of a Transfer of any Interest In a Controlfing EnHty, If a guaranty has been executed and 
delivered In connec60n with the Note, this InsllUment or any of the other loan Documents. the 
Borrower causes one or more individuals or entities acceptable to lender to execute and detiver to 
Lender a guaranty In a fonn acceptable to Lender, 
ExecuUon of such documents by Borrower. the proposed transferee. and guarantors. if any. as 
Lender may require (which documentation shall affirm that Lende(s approval of the proposed 
transfer shall not relieve or release Borrower or any guarantor from 6ability under the Note and this 
Insbument); 

(x) Receipt of such tide policy endorsemenls andlor other tiUe assurances. if any, as Lender may 
require in Its discretion: and 

(XI) lender's receipt of all of the following: 
(A) a nonrefundable review fee In the amount of $500.00; 
(8) a transfer fee in an amount equal to 1% of the unpaid principal balance of the 

Indebtedness immediately before the applicable Transfer. and 
(C) the amount of lender's out-of-pocket costs Qncluding reasonable attorneys' fees) 

Incurred In revie\Wig the Transfer request. 
22. EVENTS OF DEFAULT. The occurrence of anyone or more of the following shall constitute an Event of 

Default under this Instrument: 
(a) any failure by Borrower to payor deposil when due any amount required by the Note. this Instrument or any 

other Loan Document; 
(b) any failute by Borrower to maintain the insurance coverage required by Section 19; 
(c) (Intentionally Omitted.) 
(d) fraud or material misrepresentation or material omission by Borrower. any of its officers. directors. trustees. 

general partners or managers or any guarantor In connection with (A) !he application for or creation of the Indebtedness. (8) any 
financial rent roD. or other report or InformaHon provided to lender during the term of the Indebtedness. or (C) any 
request for lende(s consent to any proposed aclion. Includ'mg a request for disbursement of funds under any CoDateral 
Agreement; 

(e) any Event of Default under Seelion 21; 
(Q the commencement of a forfeiture action or proceeding. whether civil or criminal. which. In lende(s 

reasonable Judgment. could result In a fOrfeHure of the Mortgaged Property or otherwise materially impair the lien created by this 
Instrument or lende(s interest in the Mtlrtgaged Property: 

(g) any failwe by Borrower to perform any of its obligations under this Instrument (other than those specified in 
Sections 22(a) through (f). as and when required, which continues for a period of 30 days after notice of such failure by lender 
to Bonowe/". However, no such nolice or grace period shaD apply in the case of any such failure which could, in lender's 

absent Immediate exercise by Lender of a right or remedy under this Inslrument. result in harm to Lender. impairment 
of the Note or litis Insbument or any other security given under any other Loan Document; 

(h) any failure by Borrower to perform any of its obligations as and when required under any Loan Document 
other than this Instrument which continues beyond the applicable cure period. if any. specified In thal Loan Document; 

(i) any exercise by the holder of any debt instrument secured by a mortgage. deed of trust or deed to secure 
debt on the Mortgaged Property of a right to declare all amounts due under that debt Instrument irnme<flately due and payable; 

(j) Borrower makes a general assignment for the benefit of creditors. voluntarily files for bankruptcy protection 
under the Unlred States Bankruptcy Code or voluntarily becomes subject to any reorganization. receivership, Insolvency 
proceeding or other similar proceeding pursuanlto any other federal or state raw affecting debtor and creditor rights, or an 
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Involuntary case is commenced againsl Borrower by any creditor (other than lender) of Borrower pursuant to the United Slates 
BanknJpIcy Code or other federal or state law affecting debtor and creditor rights and is not dismissed or olSCharged within 60 
days after filing: and 

(k) Borrower (If Borrower is a natural person) or any general partner or trustee or guarantor \\ito is a natural 
peJSOI1 dies, or becomes or purports to revoke or OlSpute the vafldlly of, or liability under, any of the Loan 
Documents or any guaranty; provided, however, that in Ihe event of a death, Lender, In its sole, absolute and unfettered 
disaetion, may permit the deceased Borrowel's, general pattnel's, or guarantol's eslate or the successor lrustee or beneficiaries 
of the bust to assume uncondilionaDy the obligations of such deceased pelSOn under the Loan Documents and/or guaranty, in a 
manner satisfactory to lender, and, In doing so, cure such Event of Defaull 

23. REMEDIES CUMULATIVE. Each right and remedy provided in this InslJUment is disfinct from all oilier rights 
or remedies under this Instrumenl or any other Loan Document or afforded by appficabre law, and each shaD be cumulative and 
may be exercised concurrenUy. Independenl/y, or successively, in any order. 

24. FORBEARANCE. 
(a) Lender may (but shall nol be obRgated to) agree with Borrower. from lime 10 time. and without giving nolice 

10. or obtaining the consent of, or having any effect upon the obfigations of. any guarantor or other third party obligor, to take any 
of the foDowing aclions: extend the time for payment of all or any part of the Indebtedness; reduce the payments due under this 
Insltumenl. the Note. or any other loan Document; release anyone 6ab1e for the payment of any amounts under this Instrument. 
the Note. or any other Loan Document; accept a renewal of the Note; modify the lenns and time of payment of the Indebtedness; 
join in any extension or subordination agreemenl; release any Mortgaged Property: lake or release other or additional security: 
modify the rate of interest or period of amortizalion of the Nole or change the amount of the monthly Installments payable under 
the Note; and otherwise modify this the Note, or any other Loan Document 

(b) Any forbearance by lender in exercising any right or remedy under the Note, this Insltument, or any other 
Loan Document or otherwise afforded byappUcable law, shall not be a waiver of or preclude the exercise of any right or remedy. 
The acceptance by Lender of payment of all or any part of the Indebtedness after the due dale of such payment, or in an amount 
which is less than the required payment, shall nol be a waiver of lender's right to require prompt payment when due of all other 
payments on account of the Indebtedness or to exercise any remedies for any failure to make prompt paymenl Enforcement by 
Lender of any security for the Indebtedness shall not consUtute an election by Lender of remedies so as to preclude the exercise 
of any olher right available to Lender. Lendel's receipt of any awards or proceeds under Sections 19 and 20 shall nol operate 10 
cure or waive any Event of Default. 

25. LOAN CHARGES. If any appficable law Umiting the amount of interest or other charges permiHed to be 
coUected from Borrower is inteqlleted so that any ch8l!le provided for In any Loan whether considered separately or 
together with other charges levied In connection with any other Loan Document. violales that law. and Borrower is enliUed to the 
benefit of that law, that charge is hereby reduced to the extent necessary to eliminate that violaUon. The amounts. If any, 
previously paid to Lender in excess of the permitted amounts shall be applied by lend8r to reduce the principal of the 
Indebledness. For the purpose of delennining whether any applicable law limiting the amount of interest or other charges 
permitted to be collected from Borrower has been violated. all Indebtedness which constitutes interest as well as aU other 
charges levied in connection with the Indebledness \\4tich constitute shall be deemed to be allocated and spread over 
the slated term of the Note. Unless othelWise required by applicable law, such allocation and spreading shall be effected in such 
a manner that the rate of interest so computed is uniform throughout the stated term of the Nole. 

26. WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby waives the right to assert any statute of 
limilations as a bar to the enrorcement of the lien of this Instrument or to any action brought to enforce any Loan Documenl 

27. WAIVER OF MARSHALLING. Notwithslanding the existence of any other security interests in the 
Mortgaged Property held by Lender or by any other party. Lender shall have the right to determine the order in which any or all of 
the Mortgaged Property shaD be subjected to the remedies provided in this the Note, any other Loan Document or 
applicable law. lender shaD have the right to determine the order in which any or all portions of the Indebtedness are satistled 
from the proceeds reafJZed upon the exercise of such remedies. Borrower and any party who now or in the future acquires a 
security interest in the Mortgaged Properly and who has actual or constructive notice of this Instrument waives any and all right 
to require the nwshaDlng of assets or to require lhat any of the Mortgaged Property be sold in the inverse order of alienation or 
that any of the Mortgaged Property be sold in parcels or as an enIirety in connection with the exercise of any of the remedies 
permitted by applicable law or provided in this Instrument 

28. FURTHER ASSURANCES. Borrower shall execute, acknowledge. and deliver. at ils sole cost and expense. 
all further acts, deeds, conveyances. assignments, estoppel certificates, financing statements. transfeJS and assurances as 
lender may require from time to time in order to better assure, and convey to Lender the rights intended to be granted. 
now or in the future, to Lender under this Instrument and the Loan Documents. 

29. ESTOPPel CERTIFICATE. Within 10 days after a request from Lender. Borrower shall deliver 10 lender a 
\Witten statement signed and acknowledged by Borrower. certifying to Lender or any person designated by Lender. as of the 
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date of such statement, (i) that the loan Documents are unmocflflSd and in full force and effect (or, if there have been 
mocflfications, that the loan Documents are In fuD force and effect as mod'lfl8d and setting forth such modificalions); (ii) the 
unpaid principal balance of the Note; (in) the date to which interest under the Note has been paid; flV) that Borrower is not in 
default in paying the Indebtedness or in perfosming or observing any of the covenants or agreements contained in this Instrument 
or any of the other loan Documents (or, if the Borrower Is in descnbing such default in reasonable detail); (v) whether or 
not there are then existing any setoffs or defenses known to Bonower against the enforcement of any right or remedy of lender 
under the loan Documents; and (vI) any additional facts requested by lender. 

30. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE. 
(a) This Instrument, and any loan Document which does not itself expressly identify the law that is to apply to it, 

shall be governed by the laws of the Jurisdiction in which the land Is located (the "Property Jurisdiction"). 
(b) Borrower agrees thai any conlJOvelSY arising under or in relal/on to the Note, this Instrument, or any other 

loan Document shall be litigated exclusively in the Properly Jurisd'lCIion. The stale and federal courts and authorities with 
jurisdidion in the Property Jurisdiction shaD have exclusive jurisdiction over all controversies which shall arise under or in relation 
to the Note, any security for the Indebtedness, or any other loan Document Borrower irrevocably consents to selVice, 
jurisdiction, and venue of such courts for any such litigation and waives any other venue to which it might be entiUed by virtue of 
domicile, habitual residence or otherwise. 

31. NOTICE. 
(a) All notices, demands and other communications (·notlce·) under or concerning this Instrument shaD be in 

writing. Each notice addressed to the Intended recipient at its address set forth in page one of this Instrument O.e., if to lender 
at TELESIS COMMUNITY CREDIT UNION, a CalifornIa state chartered credit union, whose address is 
do Business Partners, LLC, 9301 Winnetka Avenue, Chatsworth, CA 91311, Attn: Commercial Loan Department; if to 
Borrower at OVERLAND DEVELOPMENT CORPORATION,tNC .. a California corporation, and LARRY J. WILlARD,17 5 E. 
Maln Avenue, Suite 130, Morgan Hili, CA 95037), and shaD be deemed given on the earliest to oa:ur of (1) the date when the 
nolice is received by the addressee; (2) the first Business Day after the noUte Is derlVered to a recognized overnight courier 
seJVice, with anangements made for payment of chmges for next Business Day delivery; or (3) the third Business Day after the 
notice is deposited in the United Slates mail with postage prepaid, certified maD, return receipt requested. As used in this 
Section 31, the term "Business Day" means any day other than a Saturday, a Sunday or any other day on which lender is not 
open for business. 

(b) Any party to this Instrument may change the address to which notices intended for it are to be directed by 
means of notice given to the other party in accordance with Ihts Section 31. Each party agrees that it will not refuse or reject 
delivery of any notice given in accordance with this Section 31, that it will acknowledge, in writing, the receipt of any nolice upon 
request by the other party and that any notice rejected or refused by a shall be deemed for purposes of this Section 31 to have 
been received by the rejecting party on the date so refused or rejected, as condusively established by the records of the U.S. 
Postal Service or the courier service. 

(c) Any notice under the Note and any other loan Document which does not specify how notices are to be given 
shaD be given in accordance with this Section 3t 

32. SALE OF NOTE; CHANGE IN SERVICER. The Note or a partial interest in the Note (together with this 
Instrument and the other loan Documents) may be sold one or more times without prior notice to Borrower. A sale may result in 
a change of the loan Servicer. There also may be one or more changes of the loan Servicer unrelated to a sale of the Note. If 
there is a change of the loan Servicer, Borrower will be given noUce of the change. 

33. pntentlonally Omitted.] 
34. SUCCESSORS AND ASSIGNS BOUND. This Instrumenl shaD bind, and the rights granted by this 

Instrument shaD inure to, the respective successors and assigns of lender and Borrower. However, a Transfer not pennitled by 
Section 21 shall be an Event of Defaull 

35. JOINT AND SEVERAL LIABILITY. "more than one person or enbly signs this Instrument as Borrower, the 
obligations of such persons and enWes under this Instrument, the Note and other loan Documents shall be joint and several. 

36. RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY. 
(a) The relationship between Lender and BoflOW8l shall be solely that of creditor and debtor, respectively, and 

nothing contained in this Instrument shall create any other relationship between lender and Borrower. 
(b) No cred'ilor of any party to this Instrument and no other person shall be a third party benefICiary of this 

InslJument or any other loan Documenl Without limiting the generality of the preceding sentence, (1) any arrangement (a 
·Servlcing Arrangement") between the Lender and any loan Servicer for !ass sharing or interim advancement of funds shall 
constitute a contractual obligation of such loan Servicer that is Independent of the obligation of Borrower for the payment of the 
Indebtedness, (2) Borrower shall nol be a third party beneficiaJy of any Servicing and (3) no payment by the loan 
SeNicer under any Servicfng Arrangement wiD reduce the amount of the Indebtedness. 
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37. SEVERABILITY; ENTIRE AGREEMENT; AMENDMENTS. The parties intend that the provisions of this 
Instrument and aD other loan Documents shall be legally severable. If any tenn or provision of this Instrument, or any oUter 
loan Document, to any extent be detennined by a coult of compelent jurisdiction to be Invalid or unenforceable, the mmainder 
of this InsllUment or of such other Loan Document shaD not be affected themby, and each term and provision shall be valid and 
be enforceable to the fullest exlent pannllted by law. This Instrument contains Ute entire agreement among the parties as to the 
rights granted and the obUgalions assumed In this Instrument This lnslnJm1!nt may not be amended or modified except by a 
writing signed by the party against whom enforcement is sought 

38. CONSTRUCTION. The captlons and headings of the sections of this Instrument are for convenience only 
and shaD be ulSf89arded In construing this Instrument Any reference In this InsbUmentto an "Exhlbir or a "Seellon" shall. 
unless olherwise expficiUy provided, be construed as referring, respectively, to an Exhibit attached to this Instrument or to a 
Section of this Instrument AD Exhibits attached to or referred to in !his Instrument are incorporated by reference Into this 
Instrument Any reference In this Instrument to a statute or regulation shall be construed as referring to that statute or regulation 
as amended from time to time. Use of the singular in this Agreement Includes the plural and use of the plural includes the 
singular. As used in this Instrument. the lann "mcIud'mg" means "including, but not 6mJted to: 

39. LOAN SERVICING. AD actions regaRflllg the servicing of the loan evidenced by the Note, including the 
collection of payments, the giving and receipt of nolice. inspeclions of the Property. inspections of books and records, and the 
granting of consents and approvals. may be taken by the loan Servicer unless Borrower receives nolice to the contrary. If 
BolIOwei' receives conllicling notices regarcflllg the Identity of the loan Servicer or any other subject. any such nob from 
Lender shaD govem. 

40. DISCLOSURE OF INFORMATION. lender may furnish Infonnation regarding Borrower or the Moltgaged 
PropeJty to third parties with an existing or prospeclive interest in the servicing, enforcement, evaluation. performance, pun:base 
or securitization of the Indebtedness, including but not limited to trustees, master semcers, special semcers, rating agencies, 
and organizations maintaining databases on Ute underwriting and performance of slmllar moJtgage loans: BOllOwer Irrevocably 
waives any and all rights n may have under applicable law to prohibft such disclosure, Including but not fimiled to any right of 
privacy. 

. 41. NO CHANGE IN FACTS OR CIRCUMSTANCES. All Information in !he applicaUon for the loan submitted to 
lender (the "Loan Application") and In aU financial statements, rent rolls, reports. certificates and other documents submltted in 
connection wilh !he loan Application are complete and accumle in an material respects. There has been no material adverse 
change In any fact or circumstance that would make any such infonnation incomplete or Inaccurate. 

42. SUBROGATION. If, and to the extent thai, the proceeds of the loan evidenced by the Note are used to pay, 
satisfy or discharge any obligation of BollOwer for the payment of money that Is secured by a pre-exisling mortgage, deed of 
trust or other lien encumbering the Mortgaged Property (a "Ptlor Lien"), such loan proceeds shall be deemed to have been 
advanced by Lender at Borrower's request, and Lender shall automatically, and without further action on its part. be subrogated 
to the rights. including lien priority, of the owner or holder of the obUgation secured by the Prior Uen. whether or nolthe Prior Uen 
is released. . 

43. pntentionally Omitted.] 
44. ACCELERATION; REMEDIES. At any lime during the exislence of an Event of Lender, at Lender'S 

option, !JI8Y declare the Indebtedness 10 be immeiliately due and payable without further demand, and may invoke the power of 
sale and any other remedies permitted by app5cable law or provided in this Instrument or in any other loan Documenl Borrower 
ac:knoYtedges that the power of sale granted in this Inslrument may be exercised by Lender without prior judicial hearing. 
Bonower has the righl to bring an action to assert the ncn-existence of an Event of Default or any other defense of Borrower to 
acceferalion and sale. Lender shall be enliUed to coHecl all costs and expenses incurred in pursuing such remedies, including 
aHomeys' fees. costs of documentary evidence, abstracts and liUe reports. 

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written notice of the 
occunence of an Event of Default and of Lender's election to cause the Mortgaged Property to be sold and shall cause such 
notice to be recorded in each county in which the Mortgaged Property is located. lender shall give notice of default In the 
manner provided by the laws of Nevada to Borrower and to such other persons as the laws of Nevada prescnbe. Trustee shall 
give notice of sale and Truslee shall sen the Moltgaged Property according to the laws of Nevada Trustee may seD the 
MOlIgaged Property at the lime and place and under the tetms designated In the notice of sale In one or more parcels and in 
such oroer as Trustee may detennine. Trustee may postpone sale of all or any part of the Mortgaged Property by public 
aMouncement at the lime and place of any previously scheduled sale. lender or Lendets designee may purchase the 
Mortgaged Property at any sale. 

Trustee shaD deliver to the purchaser at the sale, within a reasonable time after the sale, 8 deed conveying the 
Mortgaged Property so sold wthout any covenant or wananty, express or implied. The recitals In Trustee's deed shall be prima 
facie evidence of the truth of the slatements made therein. Truslee shaD apply the proceeds of the sale In the following order: (a) 
to aD costs and expenses of the sale, including Trustee's fees not to exceed 5% of the gross sales price, attomeys' fees and 
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I I 
costs of IiI/e evidence; (b) to the Indebtedness in such order as Lender, in lende(s discretion, cIireds; and (c) the excess, if any, 
to the person or persons legaDy enb'Ued thereto. 

45. RECONVEYANCE. Upon payment of the Indebtedness, lender shaD request Trustee to reconvey the 
Mortgaged Property and shan surrender this Instrument and the Note to Trustee. Trustee shaD reconvey the Mortgaged PropeJty 
without warranty to the person or pe/SOllS legally enblled thereto. Such person or persons shan pay Trustee's /8aSonable costs 
IncuITed in so reconveying the Mortgaged Property. 

46. SUBSTITUTE TRUSTEE. Lender, at Lende!'s option, may from lime to time remove Trustee and appoint a 
successor trustee to any Trustee appointed under this Instrument Wilhout conveyance of the Mortgaged Property, the 
successor trustee shall succeed to all the tiUe, power and dulies conferred upon the Trustee herein and by appficable law. 

47. WAIVER OF HOMESTEAD. Borrower waives aD right of homestead exemption in the Mortgaged Property. 
48. RECOMMENDATION OF RECEIVER. Lender shall have the righl to recommend to the court the person to 

be appointed as receiver pursuant to Seelion 3 or Seelion 4. 
49. INTERPRETATION. It is !he intention of Borrower and Lender that if any provision of this Instrument or any 

other loan Document is capable of two (2) constructions, one of which would render the provision void, and the olber of which 
would tender the provision valid. then the prOvision shall have the meaning which renders It valid. Borrower acknowledges that 
Lender has altempted in good faith to assure that this Instrument, the Note and all other Loan Documents are In compliance with 
applicable laws of the Property Jurisdiction and federal laws. Nevertheless, in the event that any provision of this Instrument. the 
Note or any other Loan Document is not in comptiance with any such laws, then the non-complying provision shall be deemed to 
be deleted or modified to the extent necessary to assure legal compliance. SimDarly, In the event any language or disclosure 
required by applicable laws of the Property Jurisdiction is not contained in the Loan Documents, then the Loan Documents shaD 
be deemed to have been supplemented to add such language or disclosure, or, at Lende(s option, Lender may provide such 
additional language or cflSClosure. In either event such legal requirement shall thereby be satis6ed and such noncompliance 
shaD be deemed to have been cured for all purposes. Within ten (10) days after wnlten request by Lender, Borrower agrees to 
execute such documentation as lender may require to cure any legal compliance issues or deficiencies in the Loan Documents. 

50. FUTURE ADVANCES. In adcfdion 10 the Indebtedness, this Instrument shan (to the extent allowed by 
applicable law) also secure payment of the principal. inleresl and other charges due on all other future loans or advances made 
by lender to Bonower (or any successor in interesllo Borrower as the owner of all or any part of the Mortgaged Property) when 
the promissory note evidencing such loan or advance specificaDy slates that H is secured by this Instrument 
rFuture Advances"), including all extensions, renewals and modifications of any such Future Advances. 

51. AGREEMENT TO PROVIDE ADDITIONAL DOCUMENTS. Borrower agrees to execute and acknowledge 
such additional documents as may be necessary or desirable in order to carry out the Intent and purpose of this Instrument and 
the olher Loan Documents. 10 confinn or eslab6sh the tien hereof, or to correct any clerical errors or legal deficiencies. Without 
limiting the foregoing. Borrower agrees to execute a replacement Note in the event the Note is lost or destroyed and to exea.lle 
an amended and restated substitute Note to correcl any clerical or other errors whIch may be discovered In the original Note. 
Failure of Borrower to comply Yiitb any request by Lender pursuant to this Seelion or under Seelio" 28 above within ten (10) days 
after written request by Lender shall conslilute a material Event of Defau[t hereunder. 

52. EXECUTION IN COUNTERPARTS. This Instrument may be executed In mulliple counterparts, and !he 
separate signature pages and notary acknowledgments may then be combined into a single original document for recordation. 

53. PAYMENT OF CLOSING COSTS. If for any reason the escrow or closing agent fails to reserve and pay for 
aI[ of Lende(s fees. legal, documentation, appraisal. tiUe, recording and other closing costs incurred in connection Yiitb the 
closing and funding of the Loan, then Borrower shall payor reimburse Lender for any such unpaid fees or costs within ten (10) 
days after written demand by lender itemizing the unpaid fees and costs. Failure of Borrower to so payor reimburse Lender for 
any such unpaid fees and costs within ten (10) days after written demand by lender shaD constitute an Event of Default and, 
without 6miting any oUter remedies of Lender. Lender may immediately Instate the Default Rate under the Nole until such 
amounts are received by Lender. 
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54. ADDITIONAL NEVADA LAW COVENANTS. When not inconsistent wilh the other terms of this InslfUment, 
covenant numbelS 1, 2 (full replacement value), 3,4 (Note rate), 5, 6, 7 (a reasonable percentage), 8, and 9 of NRS Seclion 
107.030 are hereby adopted and made a part of this Instrument The power of sale under this Instrument shaD not be exhausted 
by any one or more sales (or attempts 10 seD) as to aD or any portion of the Mortgaged Property remafnlng unsold, but shaD 
continue unimpailed unbl all of the Mortgaged Property has been sold by exercise of the power of sale herein contained and all 
Indebledness of BoR1.JW8r to lender under this InsIfUment,the Note or other Loan Documents has been paid In lull, In money as 
defined In NRS 104.1201(24). 

55. pntentlonally Deleted] 
56. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT 

TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE 
RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND 
(8) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT 
EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH 
PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 

ATTACHED EXHIBIT. The folloYM9 Exhlbil is attached 10 this Instrument 
ExhibU"A· Description of the Land 

THIS DEED OF TRUST SECURES A RXED RATE PROMISSORY NOTE. THIS DEED OF TRUST IS A FIRST 
DEED OF TRUST. NO FURTHER ENCUMBRANCES MAY BE RECORDED AGAINST THE REAL PROPERTY WITHOUT 
THE PRIOR WRITTEN CONSENT OF LENDER FAILURE TO COMPLY WITH THIS PROVISION SHALL CONSTITUTE AN 
EVENT OF DEFAULT AND AT THE LENDER'S OPTION THE LOAN SHALL IMMEDIATELY BECOME DUE AND PAYABLE. 
CONSENT TO ONE FURTHER ENCUMBRANCE SHALL NOT BE DEEMED TO BE A WAIVER OF THE RIGHT TO REQUIRE 
SUCH CONSENT TO FUTURE OR SUCCESSIVE ENCUMBRANCES. 

IN WITNESS WHEREOF, Borrower and Fee Owner have signed and delivered Ihis InslfUment or have caused this 
Inslrumenllo be Signed and delivered by Iheir duly aulhorized representalives. 

BORROWER: 

OVERLAND DEVELOPMENT CORPORATION, INC., 
a California corporation 

LARRY J. WIllARD' , ) 

£-
LARRY J. WILLARD, Trustee of the Larry James 
Willard Trust dated November 14, 1987 

FEE OWNER: 

OVERLAND DEVELOPMENT CORPORATIDN,INC., 
a Carlfornla corporation 

\ 
..Br -

LARRY 

PalJ819 
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r _ 
....--- ------ /';? ... .:;::::: .. 
LARRY J. Lany 
James Willard Trust dated November 14, 1987 
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Stale of C D' ) 
Countyof C (t:£1tl ) SS. 

This instrument was acknovdedged before me on this the J" >;;"81 
of /'hWIcA:t. .2006, by LARRY J. WIllARD, as 
PresIdent of OVERLAND DEVELOPMENT CORPORATION,INC. 

Slgnatwe 0/ NIlIaIy Pubfic 

nNAtSEOA 
Commission # 1441079 

Notary PubRc • CaDtomla i 
Sanla Clara Counly 

MYComm. &pires Oct 15.2007 
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Stal8 of t fA L.£ or ) 
County of .s -h:t C SSe 

aclrnowledged bafoIe me on Uds III, fI, ft.-day 
of • 2006, by LARRY J. WILLARD 

• e e cP, • e. A tI AA'" 4 A 

TINA T. SEDA 
_ Commission # 1441079 f i Notary Public· CoRfomla ; i sonta Clara County 

u •• !V;o:m:.exee:.:°'! 1: 2': 
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This insbument )VaS aclcnov.1edged befol1! me on !his Ute & day 
of m4-1 vb.. . 2006, by LARRY J. WILLARD, 
Trustee of the Larry James Willard Trust dated November 14 
1987 I 

Slgnalwe or Nolaly Pull&: 

•• e Q ...... A .A A +l 
TINA T.SEDA 

f/1441079 i NOIQIY PublIc· Callromla f j SOnIa Clara County ( 
• u • !' zo:m.ExeSS

• Ocll:' 2eJ7 
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I 
STATE OF CALIFORNIA 

__________________ ___ 

On March 16111• 2006 before me. 

TinaT. Seda 
a Notary Public, personaUy appeared 

lam J. WRlard 

personaUy known to me (or proved to me on the basis of 
satisfactory evidence) to be the person(s) whose name(s) 
is/are subscribed to the within Instrument and acknowledged to 
me that helsheJlhey executed the same in hislherltheir 
authorized capacityQes) and that by hlslherllhelr signature(s) 
on the instrument the person(s), or the entity upon behalf of 
which the person{s), acted, executed the Instrument. 

WITNESS my hand and official seal. 

Signature ti.... ..2 

} S.S. 

tINA t SEDA 
Commission f1 1441079 

Nolory PublIc • Caaromlo _, 
SonIa Clora Counly 

MyComm. Expires Oct IS. 2007 

(This area for official notorial seal) 
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EXHIBIT "A" 
DESCRIPTION OF THE LAND 

3367972 
93128128118 
25 ot 2S 

THE lAND REFERRED TO HEREIN IS SITUATED IN llfE COUNTY OF WASHOE, STATE OF NEVADA, AND IS 
DESCRIBED AS FOLLOWS: 

PARCEll: 

THE LAND REFERRED TO HEREIN SITUATED IN THE CITY OF RENO, COUNTY OF WASHOE, STATE OF NEVADA, 
LOCATED WITHIN A PORTION OF THE SOUTH 112 OF THE NORTHWEST 114 OF SECTION 6, TOWNSHIP 18N., RANGE 
20E., M.D.M.,AND BEING MORE PARTICUlARlY DESCRIBED AS FOLLOWS: 

COMMENCING AT THE SOUTH CORNER OF PARCEL"C" A FOUND NAIL AND TAG ON A FENCE POST, AS SHOWN ON 
PARCEL MAP NO. 218, FILE NO. 388954, AS ON FILE IN THE COUNTY RECORDER'S OFFICE OF WASHOE COUNTY, 
NEVADA: THENCE NORTH 00016'56" EAST A DISTANCE OF 579.25 FEET TO THE NORTHERlY SIDE OF LONGLEY lANE: 

THENCE ALONG SAID NORTHERLY UNE SOUTH 6!f21'09" W., A DISTANCE OF 21.41 FEET TO THE TRUE POINT OF 
BEGINNING: 

THENCE LEAVING SAID NORTHERLY LINE OF LONGlEY LANE NORTH 0OO16'Slr EAST, A DISTANCE OF 406.67 FEET: 

THENCE SOUTH 89040'18" EAST, A DISTANCE OF 275.76 FEET TO THE WESTERLY SIDE OF SOUTH VIRGINIA STREET 
AND THE NORTHEASTERLY CORNER OF THE PARCEL OF LAND AS SHOWN ON RECORD OF SURVEY MAP NO. 2887, 
FILE NO. 1902006, ON FILE IN THE COUNTY RECORDER'S OFFICE OF WASHOE COUNTY, NEVADA: 

THENCE ALONG SAID WESTERLY LINE OF SOUTH VIRGINIA STREET SOUTH 20039'19" EAST A DISTANCE 221.13 FEET 
TO THE BEGINNING OF A CURVE TO THE RIGHT; 

THENCE ALONG SAID CURVE A DISTANCE OF 94.26 FEET, A CENTRAL ANGLE OF 90000'28" AND A RADIUS OF 60.00 
FEET TO THE NORTHERLY SIDE OF SAID LONGLEY LANE; 

THENCE ALONG SAID NORTHERLY LINE OF LONGLEY LANE SOUTH 1)9021'19- WEST A DISTANCE OF 342.78 FEET TO 
THE TRUE POINT OF BEGINNING. 

PARCEL 2: 

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND ACCESS BY AND FOR VEHICULAR AND PEDESTRIAN 
TRAFFIC AND VEHICLE PARKING AS SET FORTH IN THAT CERTAIN MUTUAL PARKING AND ACCESS AGREEMENT 
RECORDED APRIL 12, 1995 IN BOOK 4282, PAGE 40 AS INSTRUMENT NO. 1885230 OF OFFICIAL RECORDS, WASHOE 
COUNTY RECORDER'S OFACE. WASHOE COUNTY. NEVADA. 

PROPERlY ADDRESS: 7695 & 7699 South Vuginia Slreet Reno, Nevada 89511 

Prepared by RobcDocs" 
Novadl Security IlIIlnImont 
Exlllbll-A- -Legal Dosc:llpt1on 
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 IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

 

LARRY J. WILLARD, individually and as; 

Trustee of the Larry James Willard Trust Fund;   NO. 77780 

and OVERLAND DEVELOPMENT 

CORPORATION, a California corporation, 

 

     Appellants, 

vs. 

 

BERRY-HINCKLEY INDUSTRIES, a 

Nevada corporation; and JERRY HERBST, 

an individual, 

 

     Respondents. 
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1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
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(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

vi 
 

 
(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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Business 
Partners 

Payment Coupon 

PO Box 843458 Los Angeles, CA 90084-3458 

Overland Development Corp, Inc. 
P.O. Box 591 

Burlingame, CA 94011 

If the address above is no longer valid or is incorrect, 
please contact our office at 1-800-894-8328 

ILoan Number: 

Ipayment Due Date: 

ITotal Amount Due 

IRegular Payment: 

ILate Charge: 

I' Additional Principal: 

IOther 1 

IOther 2 

ITotal Remitted: 

59409040821 

03/01/2013 

87,'077.52 · 

$: -----------------
$: -----------------
$: -----------------
$: -----------------
$: -----------------
$: -----------------

'May be subject to prepayment penalty 
Payment received 10 days after the due date will be assessed 
a late charge of : $ 4,353.88 

Detach and return above portion with payment 

Statement of Activity 
for period ending 2/20/2013 

Activity Date Description Total Am Interest Principal Late Charge Remaining Balance 

02/11/2013 Payment 87,077.52 68,760.81 18,316.71 0.00 12,297,052.90 

jfransaction Summary: 
Total Interest Paid : 68,760.81 Account Summary: 
Total Principal Paid: 18,316.71 Loan Number: 5940904082 
Total Late Charges Paid: 0.00 Payment Due Date: 3/1/13 
Total Tax/Insurance Paid : 0.00 Payment Amount: 87 ,077.52 
Total Holdback Paid: 0.00 Unpaid Late Charges: 0.00 
Total Reserves Paid: 0.00 Returned Check Charges: 0.00 
Total Other Paid : 0.00 Miscellaneous Fee Charges: 0.00 

OVERNIGHT/COURIER: 
REGULAR MAIL: Interest Rate: 6.700 

LOCKBOX SERVICES 
CU Business Partners, LLC CU Business Partners, LLC 

Principal Balance: 12,297,052.90 
PO Box 843458 Tax & Insurance Balance: 0.00 
Los Angeles CA 90084-3458 

Dept 3458 
Reserve Balance: 0.00 

3440 Flair Drive 
EI Monte, CA 91731 

Holdback Balance: 0.00 
Replacements Balance: 0.00 

~1~n"'Q ' iV" I I,.,,,,,.,,., j",,, I B O.vu I Please make your check payable to Business Partners, LLC 1..' .:::;-..:.;' • .:::-I:J .... c:.:.:..::. -:..::-~-:..:..-::::.; • ..:.;.-:.:-:..:... __________________________ -=:::..=......1. 

Customer Service: 800.894.8328 

"The interest rate will increase an additional 4% ABOVE THE NOTE RATE as a result of an Event of Default including but not limited to 
delinquent loan payments (30 days or more), Non-compliance of loan covenants - SUBORDINATE FINANCING , NON-PAYMENT OF 
TAXES, INSURANCE, etc. 

"A 5% late charge fee will be assessed and automatically added for past due property and financial statements for borrowers (and 
guarantors as applicable). 

LJW000254
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Recording Requested By: 

Pacific Capital Bank, N.A. 
Attn: Loan Services c/o Andrew Kunisawa 
PO Box 60654 
Santa Barbara, CA 93160-0654 

When Recorded Mail Document To: 

Larry Willard 
Overland Development Corp 
133 Glen Ridge Ave 
Los Gatos, CA 95030 

Escrow/Title No: 
Loan No: 0100494160 
APN: Jfc 

D O C « 3 3 8 X 7 9 8 
05/01/2006 11:00A Fee:17.00 

BK1 
Requested By 

PACIFIC CAPITAL BANK NA 
Uashoe County Recorder 

Kethryn L. Burke - Recorder 
Pg 1 of 1 RPTT 0.00 

- SPACE ABOVE THIS L t f ^ FOR RECORDER'S USE -

Substitution of Trustee and Full Reconveyance 
WHEREAS, First American Title Company, is the present Trustee of record under that certain Deed of 
Trust executed on the 21st day of February, 2006, by Overland Development Corporation, a California 
corporation as an undivided 41% interest and Larry J. WillaoJLTrustee of the©arry\James Willard Trust 
dated November 14, 1987 as an undivided 59% interest/as teTiaTrtsJn common, as\Trustor(s), to First 
Amer ican Ti t le Company as Trustee, recordecTorvJhe 24mUay^of \FebYuary, 2006 as 
Instrument/Document No. 3353292 in Book/Reel — at Page/lm£fge^JOfficiaTFtecords in the office of 
the County Recorder of Washoe County, Nevada, together with all subse^aenLRenewals\Modtfications, 
E x t e n s i o n s a n d A d d e n d u m s 
AND WHEREAS, Pacific Capital Bank, N.A.,/successcurJn interims* by Consolidation with South Valley 
National Bank is the present Owner and Holaer pffhe benefidal interest under said Deed onTrust, and 
hereby appoints Pacific Capita! Bank, N.A.[as_Trustee in placVand stead of said First/Amefrican Title 
C o m p a n y u n d e r s a i d D e e d / -o j T r u s t ; 

AND WHEREAS, the indebtedness secured by said Deed of Trus4 hafe been fully paid^arid satisfied: 
NOW THEREFORE, Pacific Capital BanKN.A. a^ substituted Trustee wnder said Deed of Trust, does 
hereby reconvey to the parties entitled thereto^!! rights, title and interest/ which was heretofore acquired 
under said Deed of Trus t . 

Date of this Instrument: April 1672006 Pacifi 
asS stituted eficiary 

erry Ball, Vice President 

Robin Whatley, luaanSServicing Manager 
State of California 
Cotirfty~of Santa Barbara 

Onj thts^fe^" **&** y i - , before merXndrew Kunisawa, Notary Public, personally appeared Terry Bad 
arid Robin Whatleypersonally kile^n to mejpr-proved to me on the basis of satisfactory evidence) to be 

/the person(s) whose namej^is/are^uBscribed to the within instrument and acknowledged to me that 
he/she/they executed tfresame in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person{s), or the entity upon behalf of which the person(s) acted, 
e x e c u t e d the i n s t r u m e n t ! 

TNESS my hand and off 
ANDREW KUNISAWA 

Commtelon # 1605790 
Notary Put*: - CaMomia 

W ^ J T / Santo KKtoaia County I 
^M^MyComrtvE*»atSepl i .2009f 

• q r v ^ ^ ^ v w • • • • • " * 

(Seal) 
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Amendmentto Lease AgreeUient . " .. M~~''''', u:> OJ 
. THIS AMENDMENTTO ,\RASE AGREEMENT ,(tp.is "Amendment") is 

m~de and entered into effective as ofDee~ ->2660 by ahdbetween OVERLAND 
DEVELOPMENTC()RP. dbaLJW ENTE.:RI>lUSES INC.alldLARRY WILLARD, 
TRUSTEE OFTHE LARRY JAMESWILLl:ARD TR.UST('~Lessor),whoseaddressis·133 
Glenridge Avenue, Los.Gatos; CA 95030 and BER,RYwHINCKLEYINnUSTlUES, a Nevada 
corporatio.n ("Lessee"), whose address is 425 Maestro. Drive, Reno. Nevada ,89511. 

WHBREAS,.Lessor and Lessee have entered into. a Lease Agreement dated aso.f 
November 18, 200S·(the "Lease") with respect to real property and impro.v(}mentsasdescribedin 
the Leas.e, j f>'1S"S.:. tI tr ,,1,;.)(Jt,fLi.vr> . 

WHEREAS, Lessor and Lesseewish to. amend certain provisio.ns o.f the Lease as 
setfotlh herein; and 

WHEREAS, Capitalizedterm.s notdefined in this Amendmenthavethe mearutigs 
. given to. them in theLease. 

NOW, THEREFORE, In consideratio.n efthe foregoing recitals and other good 
and valuable censideration, the receipt and sufflciencyefwhiohis hereby ackno.wledged, Lessor 
and Lessee agree as fellows: 

1.WGI Agreements. The following sentenceis added to. the end QfSection 
12.G: 

"For purposes ofclari:tication, this:Secrlbnig not-deemedtoprohlbit the earlyterminritien 
of the WGI Agreement; provided that, within sixty (60) days of termination of the WGr 
Agreement, a new agreement is enteredmtoby Lessee with WGI. Herbst Gaming~ Inc" orE:T.T. 
Inc. Sl()t Reuteor a substitutewuning operator approved by Lesso.l" (such approval not to be 
unreasonably withheld,conditionedor delayed).'; 

2. . Winner'~Corner.Sectl0n12~Hisdeleted1n its'entitety, 

3. Default, ConditioilalLimitati()n~ Remedies and Measure of Damages. 
The following language is delete4initsentiretyrrom the first paragraph ?fSeciiori 20.B: 

"Remedies. Uponilieoccutrence bfan Event of Default, with Qrwithout notice o.r 
demand, except aso.therwi.seexpresslyproVidedh~rein .. otstlch oth~rnotice,as ri1liy be required 
by statute and cannot be waived by Lessee, Lessor shall he entitled . .toexereise, atitsoptioll; 
cencurrently,successively, or in any combination, all remedies available .. at law o.r inequity, 
including witheut limitation, anyone or,more of the follewing:n 

. 

and replacedwiththefoUowing: 

"Remedies. Upon ihe occurrence ofan Event of Default, Lessor shall give any 
lender whose name and netice-addressiQiormation has peen provided to Lesser in writing, notice 

Amendmentto Lease AgreeUient . 

. THIS AMENDMENTTO·. ASE AGREEMENT ,(tp.is '\4111endment") is 
" !f' . M~~''''', u:> OJ 

m~de and entered into effective as ofDecC}*\r ->2666 by ahdbetween OVERLAND 
DEVELOPMENTCORP. dbaLJW ENTE.:RI>lUSES INC.alla~ARRY WILLARD, 
TRUSTEE OFTHE LARRY JAMESWILLl:ARD TRUST('~Lessor),whoseaddressis'133 
Glenridge Avenue, Los.Gatos; CA 95030 and BER,RYwHINCKLEYINnUSTlUES, a Nevada 
corporatio.n ("Lessee"), whose address is 425 Maestro. Drive, Reno. Nevada ,89511. 

WHEREAS,.Lessor and Lessee have entered into. a Lease Agreement dated aso.f 
November 18, 200S·(the "Lease") with respect to real property and impro.v(}mentsasdescribedin 
the Leas.e, j f>'1S"S.:. tI tr"I,;.)(Jt,fLi.vr> .

WHEREAS, Lessor and Lesseewish to. amend certain provisio.ns o.f the Lease as 
setfotlh herein; and 

WHEREAS, Capitalizedterm.s notdefined in this Amendmenthavethe mearutigs 
. given to. them in theLease. 

NOW,T~REFORE, In consideratio.n o.fthe foregoing recitals and other good 
and valuable consideration, the receipt and sufficiencyofwhiohis hereby ackno.wledged, Lessor 
and Lessee agree as follews: 

1. WGI Agreements. The following sentenceis added to. the end QfSection 
12.G: 

"For purpo.ses efclarificatiort, this:Sectibnig not-deemedtoprohibit the earlyterminritien 
of the WGI Agreement; provided that, within sixty (60) days of termination of the WGr 
Agreement, a new agreement is enteredmtoby Lessee with WGI. Herbst Gaming~ Inc" orRT.T. 
Inc. Sl()t Route or a substitutewuning operator approved by Lesso.l" (such approval not to be 
unreasenably withheld,conditionedor delayed)." 

.. 2. Winner'~Corner.Section12~Hisdeleted1n its'entitety, ' 

3. Default, ConditioilalLimitati()n~ Remedies and Measure of Damages. 
The following language is delete4initsentiretyrrom the first paragraph ?fSeciiori 20.B: 

"Remedies. Uponilieoccutrence bfan Event of Default, with Qrwithout notice o.r 
demand. except aso.therwi.seexpresslyproVidedh~rein .. otstlch oth~rnotice,as ri1liy be required 
bystatuteandcannotbe waived by Lessee, Lessor shall he entitledtoexereise, atitsoptioll; 
cencurrently,successively, or in any combination, all remedies available .. at law o.r inequity, 
including without limitation, anyone er,more of the following:n 

. 

and replacedwiththefoUowing: 

"Remedies. Upon the occurrence ofan Event of Default, Lessor shall give any 
lender whose name and notice-addressiQiormatien has peen provided to Lesser in writing, notice 
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of such Event of Default contemporaneously with the delivery of such notice to Lessee. 
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within 
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with 
respect to non-monetary defaults, such time reasonably necessary to cure such Event of Default, 
as long as the lender promptly commences to cure such Event of Default and diligently pursues 
such cure to completion. If lender does not elect such option to cure, then, except as otherwise 
expressly provided herein or such other notice as may be required by statute and cannot be 
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently) successively, 
or in any combination, all remedies available at law or in equity, including without limitation, 
anyone or more of the following:" 

4. Mortgages, Subordination and Attornment. Section 21 is hereby 
amended as follows: 

(a) The last sentence of the first paragraph of Section 21 is hereby deleted in 
its entirety. 

(b) The fourth paragraph of Section 21 is deleted in its entirety and replaced 
with the following: "In the event any purchaser or assignee of any mortgage at a foreclosure sale 
acquires title to any of the Properties, or in the event that any mortgagee or any assignee 
otherwise succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to 
mortgagee or such purchaser or assignee, as the case may be (a "Successor Lessor"), and 
recognize the Successor Lessor as lessor Wlder this Lease, and Successor Lessor shall recognize 
and not disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under 
this Lease, this Lease shall continue in f1111 force and effect as a direct lease between tne 
Successor Lessor and Lessee, provided that the Successor Lessor shall only be liable for any 
obligations of Lessor under this Lease which accrue from and after the date that such Successor 
Lessor acquires title to such Property or otherwise succeeds to the rights of Lessor as landlord 
hereunder. The foregoing provisions shall be self~operative and effective without the execution 
of further instruments." 

S. Assignment. Section 23 is amended as follows: 

(a) The following sentence is added to the end of the first paragraph of 
Section 23: 

"For purposes of clarification, this Section is not and shall not be deemed to 
prohibit Lessee's right to collaterally assign its interest to any third person or entity, including, 
without limitation, by placing or granting any lien, encumbrance or other security interest on the 
Lease or its interests thereunder, all of which such actions may be taken by Lessee without 
Lessor's consent." 

(b) The following paragraph is added to the end of Section 23: 

"Notwithstanding any provision to the contrary in this Lease, Lessor consents to 
the transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's 
interests herein, or deed in lieu of foreclosure, to any lender of Lessee or an affiliate of such 
lender, and to the first transfer or assignment of such rights subsequent to foreclosure by such 

of such Event of Default contemporaneously with the delivery of such notice to Lessee. 
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within 
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with 
respect to non-monetary defaults, such time reasonably necessary to cure such Event of Default, 
as long as the lender promptly commences to cure such Event of Default and diligently pursues 
such cure to completion. If lender does not elect such option to cure, then, except as otherwise 
expressly provided herein or such other notice as may be required by statute and cannot be 
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently) successively, 
or in any combination, all remedies available at law or in equity, including without limitation, 
anyone or more of the following:" 

4. Mortgages, Subordination and Attornment. Section 21 is hereby 
amended as follows: 

(a) The last sentence of the first paragraph of Section 21 is hereby deleted in 
its entirety. 

(b) The fourth paragraph of Section 21 is deleted in its entirety and replaced 
with the following: "In the event any purchaser or assignee of any mortgage at a foreclosure sale 
acquires title to any of the Properties, or in the event that any mortgagee or any assignee 
otherwise succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to 
mortgagee or such purchaser or assignee, as the case may be (a "Successor Lessor"), and 
recognize the Successor Lessor as lessor Wlder this Lease, and Successor Lessor shall recognize 
and not disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under 
this Lease, this Lease shall continue in f11ll force and effect as a direct lease between the 
Successor Lessor and Lessee, provided that the Successor Lessor shall only be liable for any 
obligations of Lessor under this Lease which accrue from and after the date that such Successor 
Lessor acquires title to such Property or otherwise succeeds to the rights of Lessor as landlord 
hereunder. The foregoing provisions shall be self~operative and effective without the execution 
of further instruments." 

S. Assignment. Section 23 is amended as follows: 

(a) The following sentence is added to the end of the first paragraph of 
Section 23: 

"For purposes of clarification, this Section is not and shall not be deemed to 
prohibit Lessee's right to collaterally assign its interest to any third person or entity, including, 
without limitation, by placing or granting any lien, encumbrance or other security interest on the 
Lease or its interests thereunder, all of which such actions may be taken by Lessee without 
Lessor's consent." 

(b) The following paragraph is added to the end of Section 23: 

"Notwithstanding any provision to the contrary in this Lease, Lessor consents to 
the transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's 
interests herein, or deed in lieu of foreclosure, to any lender of Lessee or an affiliate of such 
lender, and to the first transfer or assignment of such rights subsequent to foreclosure by such 
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lender to a third party, so long as the third party can demonstrate sufficient financial 
creditworthiness reasonably acceptable to Lessor." 

6. Governing Law. Sections 37 and 38.H are hereby incorporated in full by 
this reference. 

7. No Other Modification. Except as expressly set forth in this 
Amendment, nothing herein contained shall be deemed to modify, supplement', supersede or 
otherwise amend any term or condition in the Lease, and the parties hereto acknowledge and 
agree that all terms and conditions of the Lease are and shall remain in full force and effect. 

8. Condition to Effectiveness. This Amendment shall only be effective 
upon the closing of that certain transaction whereby the shareholders ofP.A. Morabito &·Co., 
Limited ("P AMCo"), the corporation that owns all the stock of Lessee, will enter into a Stock 
Purchase Agreement with Jerry Herbst ("Herbst") pursuant to which Herbst will purchase all of 
the outstanding stock ofP AMCo. 

9. Counterparts. This Amendment may be executed in one ol'more 
counterparts, each of which shall be deemed an original. 

[SIGNATURE PAGE FOLLOWS] 

lender to a third party, so long as the third party can demonstrate sufficient financial 
creditworthiness reasonably acceptable to Lessor." 

6. Governing Law. Sections 37 and 38.H are hereby incorporated in full by 
this reference. 

7. No Other Modification. Except as expressly set forth in this 
Amendment, nothing herein contained shall be deemed to modify, supplement', supersede or 
otherwise amend any term or condition in the Lease, and the parties hereto acknowledge and 
agree that all terms and conditions of the Lease are and shall remain in full force and effect. 

8. Condition to Effectiveness. This Amendment shall only be effective 
upon the closing of that certain transaction whereby the shareholders ofP.A. Morabito &·Co., 
Limited ("P AMCo"), the corporation that owns all the stock of Lessee, will enter into a Stock 
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IN WiTNEss WHEREOF, Lessor and Lessee have executed this Amendment on the 
date first above written. 

LESSOR: 

OVERLAND DEVELOPMENT CORP. INC. 
dba LJW ENTERPRISES 

~~~ 
Printed Name: t:-.fJ-uY::r: b-V~ 

Title: . t?<s~c.- /-
LARRY WH..LARD, TRUSTEE OF THE 
LARRY JAMES WILLARD TRUST 

Be::: ;~P ~k/ 
Printed Name: L-A t-rcr :::;; 0-/CJ-.4R:::z;/ 

. LESSEE: 

BERRY-mNCKLEY INDUSTRIES 

By. ~:Q 
~Nwne:~. 
Title: ~"Q!; _ __ _ 

. .\ 

IN WiTNEss WHEREOF, Lessor and Lessee have executed this Amendment on the 
date first above written. 

LESSOR: 

OVERLAND DEVELOPMENT CORP. INC. 
dba LJW ENTERPRISES 

~~~ 
Printed Name: t:-.fJ-uY::r: b-V~ 

Title: . t?<s~c.- /-
LARRY WH..LARD, TRUSTEE OF THE 
LARRY JAMES WILLARD TRUST 

Be::: ;~P ~k/ 
Printed Name: L-A t-rcr :::;; 0-/CJ-.4R:::z;/ 

. LESSEE: 

BERRY-mNCKLEY INDUSTRIES 

By. ~:Q 
~Nwne:~. 
Title: ~"Q!;~ __ _ 

. .\ 
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STATE OF C't:41/p,rm"t;. ) 
) 55: 

COUNTY OF Q~h cia'S 

. On flarch r. 20071 ,baforeme, H~r':Jf-Il £tJ(14":aNo~ryPUblfcrn 
and for said State, personally appeared LfJ.rt, • KlNJ ard • "eFSeR61~AewA 
!&-R'I&(or proved to me on the basis of satisfactory evldenc to be the peraon~ whose name~ 1s/8I'& 
subscribed to the within Instrument and aoknowledged to me that helshel!h&y executed the same in 
hlsJher.ltheirauthorized capaoity~. and that by hls~ signature(* on the Instrument the 
person~, or the entity upon behalf of which the person~ acted, executed the Instrument. 

WITNESS my hand and official seal. 

(SEAL) 

STATEOF~) 
-'_ A. /J ) SS' 

COUNTY OF (?/~) . 

. 5;w#-i ~ ~4%1~ 
On ~/u.o§. before me, , a Notary Public In 

and for said State, ~ ~eCC . personally known 
to me (or proved to me on the basis of satls ctory evidence) to b e perSon(s) whose name{s) lsi are 
subscribed to the within Instrument and acknowledged to me that helsheJthey executed the same In 
hls/her/thelr authorized capaclty(les), and that by hls/herlthelr slgnature(s) on the instrument the 
person(s), or the entity upon behalf of whIch the person(s} acted, executed the !nstrumen.l 

WITNESS my hand and official seal • 

(SEAL) . MARGUERITE eeN~IAA.UN 1 
i.= Notary Public - Stat~ of N"va,da ~ 
! i\ppOirIIimntReeorded/n Was\IOeCounty ~ 
~ No: 99-58720.2 • Expires August 28, 2007 * 
ifl~'I.~DllfUI"III'II"""It'ffH"1'rlln1~t'BtU,",",I1I,.,.,.,tlU~alJll;~'UJIIHa.f'U:"" .:-' 

STATE OF C't:41/p,rm"t;. ) 
) 55: 

COUNTY OF Q~h cia'S 

. On flarch r. 20071 ,baforeme, H~r':Jf-Il £tJ(14":aNo~ryPUblfcrn 
and for said State, personally appeared LfJ.rt, • KlNJ ard • "eFSeR61~AewA 
!&-R'I&(or proved to me on the basis of satisfactory evldenc to be the peraon~ whose name~ 1s/8I'& 
subscribed to the within Instrument and aoknowledged to me that helshel!h&y executed the same in 
hlsJher.ltheirauthorized capaoity~. and that by hls~ signature(* on the Instrument the 
person~, or the entity upon behalf of which the person~ acted, executed the Instrument. 

WITNESS my hand and official seal. 

(SEAL) 

STATEOF~) 
-'_ A. /J ) SS' 

COUNTY OF (?/~) . 

. 5;w#-i ~ ~4%1~ 
On ~/u.o§. before me, , a Notary Public In 

and for said State, ~ ~eCC . personally known 
to me (or proved to me on the basis of satls ctory evidence) to b e perSon(s) whose name{s) lsi are 
subscribed to the within Instrument and acknowledged to me that helsheJthey executed the same In 
hls/her/thelr authorized capaclty(les), and that by hls/herlthelr slgnature(s) on the instrument the 
person(s), or the entity upon behalf of whIch the person(s} acted, executed the !nstrumen.l 

WITNESS my hand and official seal • 

(SEAL) . MARGUERITE eeN~IAA.UN 1 
i.= Notary Public - Stat~ of N"va,da ~ 
! i\ppOirIIimntReeorded/n Was\IOeCounty ~ 
~ No: 99-58720.2 • Expires August 28, 2007 * 
ifl~'I.~DllfUI"III'II"""It'ffH"1'rlln1~t'BtU,",",I1I,.,.,.,tlU~alJll;~'UJIIHa.f'U:"" .:-' 
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GUARANTY AGREEMENT 
If, 

This GUARANTY AGREEMENT, dated as of this ...L day of March, 2007 (this 
"Agreement'), is made by Jerry Herbst, an individual (U\e "Guarantor"), for the bellefit of 
Overland Development Corporation Inc. and Larry J. Willard. Trustee of the Larry James 
Willard Trust (colleclively. the "Lessor"). 

RECITALS: 

A. The Lessor and Berry·Hinckley Industries. a Nevada corporation ("BHf'), are 
parties to that certain Lease Agreement for 7695 South Virginia. Reno, Nevada (the ULease"). 

B. The Guarantor desires to enter into this Agreement in order to induce the 
Landlord to (i) provide consent under the Lease to a change of control ofP.A. Morabito & Co., 
Limited ("PAMCo"), the corporation that owns all the stock ofBHI and/or (ii) enter into an 
amendment to the Lease. 

AGREEMENT: 

NOW, THEREFORE. in consideration of the premises, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Guarantor 
bereby guarantees, promises and undertakes as foHows: 

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees 
the timely payment and perfollnance of each orBHl's obligations arising out of and under the 
Lease (such obligations, the "Guaranteed Obligations'). The Guarantor's guaranty made hereby 
is a guaranty of timely payment and perfonnance of the Guaranteed Obligations and not merely 
of collectibility or enforceability of such obligations. 

2. Remedies and RightS ofthe Lessor. The Guarantor agrees that if and to the extellt 
that BHI either (a) fails to satisfy any of the Guaranteed Obligations and faBs to l'Cmedy such 
failure within thirty (30) days after receiving written notice from the Lessor of such failw-e, or 
(b) is subject to a pending petition for relief under Chapter 7 Or Chapter 11 of Title 11 of the 
United States Code, the Guarantor will be directly responsible for the full extent of any 
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and 
continuing guaranty of payment and performance, and will remain in full force and effect 
withourregard to. and the obligalions of the GUarantor hereunder shaH not be impaired, affected 
or released by, any of the following: (i) any modification, supplement. extension or amendment 
of any of the Gual'anteed Obligations or the Lease; (ii) any extension, indulgence or other action 
in respect thereto or therefor; (iii) any failure or delay by the Lessor OT BHI in exercising any 
right or power under the Lease; (iv) any invalidity or unenforceability in any respect of, or any 
irregularity or other defect in any of, the Lease or Guaranteed Obligations; (v) any exercise or 
non.exercise of any right, remedy. power or privilege in respect of this Agreement or any of the 
Guaranteed Obligations; (vi) any transfer of the assets ofLessol' to, or any consolidation or 
merger of Ule Lessor with or into, any other entity; (vii) any voluntary or involuntary Jiquidation, 
dissolution, sale 01" other disposition of all or substantially all of the assets, receivership, 
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insolvency. bankruptcy. reorganization or similar proceeding affecting BHI or any of its assets; 
or (viii) any allegation or contest of the validity of the Lease or this Agreement. The Guarantor 
hereby waives any defense to its obligations hereunder that might arise as a result of any ofthe 
foregoing, and hereby waives the effect of any fact. circumstance or event of any nature 
whatsoever that would exonerate, or constitute or give rise to a defense to, the obligation of a 
surety or guarantor. Without limitation, except to the extent specifically provided in Paragraph 2 
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the 
Lessor may have, to proceed frrst against BHI or exhaust any remedies that it may have against 
BHI in respect of non-payment or non-performance of the Guaranteed Obligations, before 
demand for payment or perfonnance by the Guarantor under tbis Agreement. 

The Guarantor acknowledges that the rights and remedies herein provided are not 
exclusive of any other rights or remedies that the Lessor may otherwise have at law or in equity, 
and shall not prejudice the Lessor's right to assert any other claim under the Lease. 

3. Duration of Agreement. The teIm of this Agreement will begin on, and this 
Agreement shall be of no force and effect until. the closing of that certain Stock Purchase 
Agreement by and among Guarantor, or a company controlled by him, and the stockholders of 
PAMCo. This Agreement will continue in full force and effect and the obligations of the 
Guarantor hereunder will not be discharged until the earlier of (i) the date on which the 
Guaranteed Obligations are fully performed, satisfied and discharged or until BHI's liability to 
the Lessor under the Lease shall have been completely perfonned, satisfied and discharged, 
whichever occurs first, or (ii) upon a change in the control ofBHI provided that the Lessor has 
consented to such change of control, which CODsent shall not be unreasonably withheld. For the 
purpose of the foregoing sentence, "change in the control ofBm" sha1111lean the transfer, on a 
cumulative basis, of 50% or more of the voting control ofBHI to a party not owned, directly or 
indirectly, by the Guarantor, Edward Herbst, Timothy Herbst or Troy Herbst. Any transfer of 
Guarantor's interest in BRI other than upon a change in the control ofSHI with Lessor's consent 
pursuant to section (ii) above will not 'cause this Agreement or Guarantor's obligations hereunder 
to terminate. The Guaranteed Obligations will not be considered fully performed, satisfied and 
discharged.(a) unless and until all obligations ofBHI to the Lessor pursuant to the Lease have 
been fully and completely performed, satisfied and discharged, Or (b) to the extent any claim by 
the Lessor against BHI remains outstanding. 

4. No Assignment. The rights and obligations of the Guarantor hereunder may not 
be assigned without the prior written consent of the Lessor or the then beneficiary of this 
Agreement. Any pWl'orted assignment in violation of this section shall be null and void. All 
covenants and agreements in this Agreement made by the Guarantor shall bind and inure to the 
benefit of its successors and pennitted assigns. 

S. Integration; Modification: Waiver. This Agreement constitutes the entire 
agreement between the parties hereto with respect to the subject matter hereof and supersedes all 
prior understandings of the parties. No supplement, modification or amendment of this 
Agreement will be binding unless executed in writing by the Guarantor and acknowledged and 
accepted by the Lessor or the thell beneficiary of this Agreement. No waiver of any oftbe 
provisions of this Agreement will be deemed to be or shall constitute a continuing waiver. No 
waiver will be binding unless executed in writing by the party making the waiver. 
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6. No Third Party Beneficiaries. Noti1ing in this Agreement shall confer any rights 
01' remedies upon any person" other than the Lessor and its successors and assigns. 

7. GovenUng Law. This Agreement will be governed in all respects by the laws of 
the State of Nevada without regard to conflicts of law principles. 

[sigllature page follows] 
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IN WITNESS WHEREOF, the undersigned have caused this Guaranty Agreement to bC 
duly executed as of the date first above written. 

Each of the undersigned hereby acknowledges md aCcepts this Guaranty Ag[eement as of the 
date hereof: 

OVERLAND DEVELOPMENT CORPORATION INC. 

B~.·?;>~~ 
Name' 7 ./ 
Title:' ~-'-vo ..... ,_. 

LARRY JAl\4ES Wll..LARD TRUST 

HeiMt LeIse Oll1ranty • 769S So\lth Vlrginia.DOC 
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March 12, 2013 

Mr. Jerry Herbst 
Terrible Herbst Corporation 
5195 Las Vegas Blvd. 
Las Vegas, Nevada 89119 

Via Facsimile 702-798-8079 
Telephone 702-798-6400 

Settlement Privilege 

The Goldblatt Law Firm 
L STEVEN GOWBLATT, Esquire 

Attorney at lAw 
22 Martin Street 

Gilroy, CA 95037 
Telephone: 408-848-4396 Facsimile: 408-847-4174 

EMAIL: I.steven.goldblatt@gmail.com 

Re: Lease between Berry- Hinckley Industries, a Nevada Corporation, Lessor and Overland 
Development Corporation, Inc., dba UW Enterprises, Inc. and Larry J. Willard, Trustee of Larry James 
Willard Trust Privilege, Lessee and the Guaranty Agreement dated March 9, 2007 by Jerry Herbst, 
Guarantor for the benefit of Overland Development Corporation, Inc. and Larry J. Willard, Trustee of the 
Larry James Willard Trust 

Sir, 

I regret very much that I have to send you this letter on behalf of Mr. Willard. 

Mr. Willard has asked me to represent him in this matter. 

Knowing you are a true gentleman, I asked Mr. Willard to contact you directly and he did twice with no 
return call. I truly thought and still believe that this matter can be resolved directly between you and Mr. 
Willard, and I urge you to contact him. 

In any event, I am extremely knowledgeable about Mr. Morabito. He has cost Mr. Willard over $7-
million to date. 

I am also intimately familiar with litigation on personal guarantee litigation, having litigated successfully 
over $50-million in real estate related litigation in Santa Clara County alone in 2012. 

1 
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Now, whatever defenses you have with respect to Mr. Morabito, they do not apply and they are not 
applicable in any guaranty litigation in California or Nevada. Mr. Willard and his entities were bona-fide 
purchasers/ assignees of the property and leases for the property at 7693, 7695-7699 S. Virginia Street, 
Reno, Nevada, Washoe County APN 043-011-47 and had no knowledge of any fraud by Mr. Morabito or 
his sham entities 

Moreover, while there has been some thought given to certain Nevada statutes with respect to the 
leases, these do not apply to either the lease or your guaranty to Mr. Willard under Nevada or California 
law. It appears that you and the Corporation believe that Nevada statutes exonerate your personal 
guaranty or protect the Corporation from liability for breach. Such breach will result in consequential 
damages to Mr. Willard. Now contracts and honoring contracts are central to the rule of law, property 
rights, and all rights in our country. 

I have been advised by the Bank and others that Herbst, the corporate lessee is in breach of the lease, 
and that the funds have not been wired to Mr.Willard's account in California as of this date. 

The failure to pay the March rent in the amount of $140,175.55 plus the 5% which is $7,008.78 or a total 
of $147,184.33 has and will continue to damage Mr. Willard grievously. 

Now you may have received compensation in the millions for Morabito but Mr. Willard has received not 
a penny. 

Business Partners loan is in default and it is being assigned to the REO department effective 
immediately. 

There has been some suggestion that you and your Company have used the non-payment of the 
contractually due lease payments guaranteed by you as leverage with the bank. 

Quite simply sir, if we do not have adequate assurances of performance by Herbst Corporation by wiring 
$140,175.55 plus 5% penalty to Mr. Willard's bank account# on file by Friday at 5:00PM, I have been 
instructed to file suit against the Corporation for the full amount due under the lease in the future 
including any reasonable mitigation efforts. Regrettably, it will be necessary to add you as defendant as 
you are an individual Guarantor, 30 days from the date of this letter 

In addition to compensatory damages of the value of the lease, we will also be seeking consequential 
damages for the damage to Mr. Willard, credit, the costs of defending a foreclosure action from the 
bank and the grievous damages to Mr. Willard's family. Finally, this seems to be a tortious interference 
with Mr. Willard's contract with the bank and has no justifiable purpose other than to cause the bank to 
alter the terms of this contract. I do not believe that this is a legitimate business justification to breach 
an enforceable contract with Mr. Willard in order to obtain leverage to pressure an unrelated third 
party, the Bank, to modify its contract. 

It amounts to a tortious with Mr. Willard's contract with the bank, a third party. The express purpose of 
same is to extract modifications of other legal and enforceable obligations between Mr. Willard and the 
Bank, a third party. 
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I am sensitive to the fact, that Herbst as a retailer whose revenue and pricing is exclusively determined 
by up-steam producers like OPEC, EXXON-Mobil, etc. I am sensitive to the fact that your company, an 
independent retailer, an important force for some competition at the price at the pump and Mr. Willard 
and I aim to support you not litigate with you. 

If Mr. Willard's lease is not profitable, you personally guaranteed it and that is what contracts are about, 
the allocation of risk by parties at arms-length. If Herbst Corporation is free to simply breach the lease, 
and you attempt to default on your guarantee that specifically induced Mr. Willard to enter into the 
lease, because it is unprofitable would defeat our free marker system. 

Now, I am sure your remaining operations are quite profitable. But that is irrelevant. 

If you and your Corporation are wrong about the Nevada statutes voiding your personal guaranty to Mr. 
Willard, then you individually potentially face millions of dollars of liability for compensatory, 
consequential, and punitive damages. 

I believe that Herbst Corporation from its operations in California and your continuing personal presence 
in California in your former and current home, your sons' homes and your yacht in Newport Beach, 
subject you and your corporation to the general jurisdiction of the California court and California law will 
be applied to the guarantee agreement. 
I am happy to discuss this matter with your counsel and your Corporation's counsel in a privileged 
settlement conversation on the telephone which is not admissible in evidence. However, law is not a 
science and whether California law applies to the Guaranty, as my research demonstrates or whether 
Nevada statutes govern is not a question that can be answered conclusively. Only a California judge or 
Nevada judge may make this determination and there is litigation risk for both parties. Further, our 
position is that we may maintain suit against you and the Corporation based upon the multiple and 
continuing contacts with California by you and your Corporation related to this agreement. Your 
counsel will contend that there is no general jurisdiction over you or the Corporation to allow any 
litigation to proceed in California. No one, neither your attorneys, nor me, would plausibly claim that 
there is a definitive answer to this issue as well. 

I admire you and hope we do not end up having to meet at deposition. I wish you continued success and 

good health. 

However, please forward this letter to your attorneys and please have them advise me in writing that 
the lease payment of $140,175.55 plus 5% penalty which is now due will be received by Mr. Willard's 
bank Comerica Bank Friday, March 15, 2013, or I am prepared to file suit as soon as possible. THIS IS A 
FORMAL NOTICE TO YOU THAT YOU ARE IN BREACH OF THE GUARANTY AGREEMENT WITH MR. 
WILLARD. THIS IS A FORMAL NOTICE THAT HERBST CORPORATION HAS BREACHED THE LEASE BY 
FAILING TO MAKE THE MARCH 2013 PAYMENT. THIS BREACH MUST BE CURED OR UNDER THE TERMS 
OF THE GUARANTY, YOU WILL BE IN BREACH 30 DAYS FROM TODAY. 

However, in an effort to spare you, the Corporation and Mr. Willard potentially incurring untold 
litigation expense, which would be awarded to the prevailing party in addition to the damages above; I 
urge you to contact Mr. Willard personally and advise him of your intentions. Mr. Willard's phone 
number is 408-891-7971. If you do not wish to contact Mr. Willard directly and resolve this to your 
mutual satisfaction, please have your lawyer and the Corporation lawyer advise me in writing that you 
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both accept service of process. Of course, acceptance of such service of process does not waive your 
right and the Corporation's right to file a motion to dismiss, to file a motion for change of venue or any 
other remedy. If I do not hear in writing from you and the Corporation's attorney, I will be forced to 
serve you personally and the Corporation's registered agent or president with much regret, but with 
ample cause. 

Sincerely, 

;4+ 
L~~~ Steven Goldblatt/CBN 90674 
~blatt law Firm . 
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GORDON 

VIA EMAIL & CE RTIFI ED MAIL : 

The Goldblatt Law Firm 
Attn: L. Steven Goldblatt, Esq. 
22 Martin Street 
Gilroy, California 95037 

March 18,2013 

SILVER 

Rc: Obligations of Berry-Hinkley Industries Inc. (" BI-II") and Jerry Herbst (" Mr. 
Herbst'') with regard 10 7695 SOllth Virginia S1.. Reno, Nevada 89511 (the "Leased 
Premises") 

Dear Mr. Goldblatt: 

This office has been retained by Mr. Herbst and BH I with regard to certain ou tstanding 
obligations due regarding the Leased Premises. I am in receipt of YOllr letter of March 12. 2013, 
on behalf of Overland Development Corporation, Inc., dba LJW Enterprises, Inc. and Larry J. 
Willard , Trustee of Larry James Willard Trust Privilege. According to the records and 
documents provided \0 liS, BH I is the lessee of the Leased Premises pursuant to a Lease 
Agreemcn t entered into on November 18, 2005 (together with all amend men IS and 
modifications, the ·'Lease"), and Mr. Herbst is the guarantor of the Lease obligations pursuant 10 

a Guaranty Agreement dated as oflhe 9th day of March, 2007 (the "Guaranty"). 

It is my understanding that scveral years ago 81-11 and Mr. Herbst approached your clients 
with regard to compromise and settle the obligations due under the Lease and Guaranty. For 
various reasons. no agreements were agreed upon in this regard. Over the intervening time the 
financial and economic situations for both BI-I I and Mr. Herbst have worsened. BI-II is simply 
not in the position to continue to operate the business located on the Leased Premises and 
maintain the Lease. As such, there are two options available; (i) an agreement for the orderly 
turnover of the Leased Premises to your clients and a termination of the Lease on terms 
acceptable to BI-II together with an agreement limiting Mr. Herbst ' s continued exposure on the 
Guaranty, or (ii) BI-II will seek liquidation under Chapter 7 of the Bankruptcy Code with an 
immediate tenninalion of business at the Leased Premises, and your clients can pursue a elaim in 
the Chapter 7 case. To the extent that you r clients seek to enforce the Guaranty. in light of Mr. 
Herbst's other outstanding obligations and financial condi tion, he will have no other option but 
to seek protect ion under Chapter I J of the Banknlptcy Code, and your cl ients can pursue a claim 
fo r damages under the Guaranty. 

I believe that you arc aware of the limitations on the payment or future lease obligations 
under Section 502 of the Bankruptcy Code, \vhich limitation is applicable to your clients' claims 
under the Guaranty. I also believe that you are aware of the provisions for payment of altowed 
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GORDON 

VIA EMA IL & CE RTIFIED MAIL: 

The Goldblatt Law Finn 
Attn: L. Steven Goldblall. Esq. 
22 Martin Street 
Gilroy. California 95037 

March 18.201 3 

SILVER 

Re: Obligations of Berry-H inkley Industries Inc . ("BHI") and Jerry Herbst ("Mr. 
Ilcrbst") with regard to 7695 So lith Vi rginia S1.. Reno. Nevada 89511 (the " Leased 
Premises") 

Dear Mr. Goldblatt: 

This office has been retained by Mr. Herbst and BHI with regard to certain outstanding 
obligat ions due regarding the Leased Premises. ! am in rece ipt of YOllr letter of March 12, 20 13, 
on behalf of Overland Development Corporation, Inc .. dba LJW Enterprises. Inc. and Larry J. 
Willard, Trustee of Larry James Willard Trust Pri vilege. According to the records and 
documents provided \0 liS, BH I is the lessee of the Leased Premises pursuant to a Lease 
Agreement elllered into on November 18. 2005 (together with all umendmenls and 
modifications, the "Lease"), and Mr. Herbst is the guarantor of the Lease obligations pursuant 10 

a Guaranty Agreement dated as of tile 9th day of March, 2007 (the "Guaranty') 

It is my understanding that several years ago 81 U and Mr. Herbst approached yo ur clients 
with regard to compromise and sel1ie the obligations due under the Lease and Guarant)'. For 
various reasons. no agreements were agreed upo n in th is rega rd. Over the intervening time the 
financial and economic situations for both BI-II and Mr. Herbst have worsened. BI-II is simply 
not in the position to continue to operate the business located on the Leased Premises and 
maintain the Lease. As such. there are two options available: (i) an agreement for the orderly 
turnover or the Leased Premises to your clients and a termination of the Lease on terms 
acceptable to BI-II IOgether with an agreement limjt ing Mr. Herbst's con tinued exposure on the 
Guaranty, or (ii) BI-II will seek liquidation under Chapter 7 of the Bankruptcy Code wi th an 
immediate tenninati on of busi ness at the Leased Premises. and your cliems can pursue a claim in 
the Chapter 7 case. To the exteIH that your clients seek to enforce the Guaranty. in ligh t of Mr. 
Herbst's other outstanding obligations and financial condit ion, he will have no other option but 
to seek protection under Chapter II oCthe Oankntptcy Code. and your cli ents can pursue a claim 
fo r damages under the Guaranty. 

I believe that you are aware of the limitations on the payment of future lease obligations 
under Section 502 of the Bankruptcy Code. which limitation is app licable to yo ur clients' claims 
under the Guaran ty. I also believe that YOll are aware of the prov isions for payment of allowed 
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Gordon Silver 
Allomeys and CounselOfi at Le w 

March 18,2013 
Page 2 

unsecured claims against an individual debtor in Chapter 11. As such, your clients' recoveries in 
the even! that Mr. Herbst must seck prOicction under the Bankmptcy Code will be materially 
impaired. 

Given the outcome in the event of no resolution; no recovery from 8 1-1 1, a limited 
recovery under the Guaranty payable over time, and repossession of non-operating locations, 
BHI is prepared to assist in a coordinated turnover of the Leased Premises, which affords your 
clients the opportunity to maintain operations and preserve value. Mr. Herbst will agree 10 

amend the Guaranty to provide for a tOlal payment over sixty (60) months of the allmved claim 
that your clients will have under Section 502(b)(6) of the Bankruptcy Code for future amounts 
due under the Lease. together with interest at 3% per annum. We believe that this amount will 
be significantly greater than the amount your clients will receive under Chapte r 11 . 

If you r clients are interested in pursuing this aiternalive resolution. please contact me no 
later than close of business on March 25, 2013 . We will provide you with calculations of the 
amount which Mr. Herbst will agree to pay and discuss the process for the turnover of the Leased 
Pn:misc:s. All negoliatiulls must ut:: concluded by Apri l! , 2013. 

Let me be very clear on two points. First, given the amount of moneys involved, 
agreements must be reached with each holder of a guaranty by Mr. Herbst of a BI-II lease or 
other obligation. Second, the agreemen ts with each landlord will be on the same monetary 
formula and terms; no agreement \ViII be reached with your clients that is better or worse than the 
agreements reached with the othe rs lessors. 

I have not responded to each of the points you have raised in your letter. However, BI-II 
and Mr. Herbst categorically deny the allegations set forth in the letter regarding the conduct of 
BI-II and Mr. Herbst and any claim fo r damages associated with such alleged conduct. 

Very truly yours, 

GORDON SILVER 

f1\~}f\,'W . . l--
~GERALD M. GORDON, ESQ. 

M MWI 

LJW000256

Gordon Silver 
Anorneys and Couns.eIOlIi at la ... 

March 18,2013 
Page 2 

unsecured claims against an individual debtor in Chapter 11. As such, your clients' recoveries in 
the event that Mr. Herbst must seck protection under the Bankmptcy Code will be materially 
impaired. 

Given the outcome in the event of no resolution; no recovery from 8 1-1 1, a limited 
recovery under the Guaranty payable over lime, and repossession of non-operating locations, 
BHI is prepared to assist in a coordinated turnover of the Leased Premises, which affords your 
clients the opportunity to mainta in operations and preserve value. Mr. Herbs! will agree to 
amend the Guaranty to provide for a total payment over si:\IY (60) months of the allmved claim 
that your clients will have under Section 502(b)(6) of the Bankruptcy Code for future amounts 
due under the Lease, together with interest at 3% per annum. We believe that this amount will 
be significantly greater than the amount your clients will recei ve under Chapter 11. 

If your clients arc interested in pursuing this alternative resolution. please contact me no 
later than close of business on March 25, 2013. We will provide you with calculations of the 
amount which Mr. Herbst will agree to pay and discuss the process for the turnover of the Leased 
Pn:mist:s. All negotiatiulis must be concluded by April 1, 2013. 

Let me be very clear on two points. First, given the amount of moneys involved, 
agreements must be reached with each holder of a guaranty by Mr. Herbst of a BI-I[ lease or 
other obligation. Second, the agreements with each landlord will be on the same monetary 
formula and terms: no agreement \ViII be reached with yo ur clients that is better or worse than the 
agreements reached with the others lessors. 

I have not responded to each of the points you have raised in your leller. However, 81-11 
and Mr. Herbst categori cally deny the allegations sct forth in the letter regarding the conduct of 
BI-II and Mr. Herbst and any claim for damages associalcd with such alleged conduct. 

Very truly yours, 

GOR.DON SILVER. 

fJ\--JL}/\ , \N . , ~ 
~GER.ALD M. GORDON, ESQ. 

MMWI 
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GORDON 

VIA EMAIL & REGULAR MAIL: 
Email: l.steven.goldblatt@gmail.com 

The Goldblatt Law Firm 
Attn: L. Steven Goldblatt, Esq. 
22 Martin Street 
Gilroy, California 95037 

April 12,2013 

SILVER 

Re: Berry-Hinkley Industries Inc. ("BHI") Lease Agreement (the "Lease") with regard 
to 7695 S. Virginia St., Reno, Nevada (the "Leased Premises") 

Dear Mr. Goldblatt: 

By letter dated March 18, 2013, this office notified your client, Overland Development 
Corporation Inc., that it had been retained by BHI and Mr. Jerry Herbst with regard to certain 
outstanding obligations due regarding the Leased Premises. In part, we stated that BHI 
determined it is simply not in the position to continue to operate the business located on the 
Leased Premises and maintain the Lease. The losses it is experiencing can no longer be 
sustained. As such, BHI intended to cease to operate the Leased Premises and offered to assist in 
a coordinated turnover of the Leased Premises to either your client or its designated party, 
affording your client the opportunity to maintain operations and preserve value. We proposed 
that all negotiations in this regard must be concluded by April 1, 2013. By virtue of various 
delays, and to provide your client more time to consider the alternatives, BHI determined not to 
enforce this deadline. 

While we have exchanged communications with regard to the Lease and the Leased 
Premises, we have not received any communication with regard to such a turnover. We also 
understand that Jackson Oil Co. has or will be contacting you with regard to leasing the Leased 
Premises. 

In the absence of any agreement or a demand by you to vacate the Leased Premises, BHI 
will be vacating the Leased Premises on April 30, 2013. Again, BHI is prepared to coordinate 
with you, your client or its designee a turnover of the Leased Premises on or before April 30, 

103565-002/1888559.doc 
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Gordon Silver 
Attorneys and Counselors at Law 

April 12, 2013 
Page 2 

2013. Please contact Chris Kemper at 702-798-6400 immediately, but no later than April 20, to 
coordinate a transition plan. 

Very truly yours, 

GORDON SILVER 

v?--
MMW/crs 

cc: Jerry Herbst (via email) 
Chris Kemper (via email) 
Mark M. Weisenmiller, Esq. (via email) 
Marc Berger (via email) 
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OPERATION AND MANAGEMENT AGREEMENT 

THIS OPERATION AND MANAGEMENT AGREEMENT (the "Agreement"), dated 
the 1st day of May, 2013 (the "Effective Date"), is made and entered into by and between 
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation (the "Operator"), and OVERLAND 
DEVELOPMENT CORPORATION INC., D/B/A LJW ENTERPRISES, INC., and 
t...fr'f-l..V ·1.v1LJ-1T~= AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED 
NOVEMBER 14, 1987 (collectively, the "Owner") as follows: 

RECITALS 

A. Owner is the owner of that certain gas station and convenience store located at 7695 S. 
Virginia Street, Reno, Nevada (the "Location"). 

B. Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement 
dated November 18, 2005, which encumbers the Location (as amended, the "Lease"). 

C. Operator has informed Owner that Operator intends to vacate and cease operations at the 
Location no later than April 30, 2013. Owner has requested that Operator remain in possession 
and continue to operate the Location until such time as Owner is able to find a replacement 
tenant for the Location. 

D. Operator has agreed to remain in possession and continue operating the Location upon 
the terms and conditions as set forth in this Agreement. 

NOW THEREFORE, in consideration of the mutual promises and undertakings 
contained in this Agreement, the Owner and Operator agree as follows: 

I. TERMITERMINATION. 

This Agreement shall be on a month to month basis commencing on the Effective Date. 
Either party hereto may terminate this Agreement at any time upon seven (7) days advance 
written notice to the other party. This Agreement shall automatically terminate on the last day of 
each month in which this Agreement is in effect if both parties do not agree, in writing, to renew 
this Agreement for an additional one (1) month period prior to the last day of the then current 
month. 

2. GENERAL SCOPE OF SERVICES. 

Owner hereby hires Operator as an independent contractor and Operator hereby accepts 
such engagement to provide for the Location such personnel as shall be required to operate and 
manage the Location as well as such other duties and responsibilities as are necessary to operate 
the Location (collectively, the "Services"). 
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3. RELATIONSHIP OF PARTIES. 

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise 
any control over, or to direct in any respect Operator' s performance of the Services; the entire 
control and direction of the Services shall be and remain in Operator, subject only to Operator's 
performance of the obligations of this Agreement in compliance with all laws and regulations 
governing the operation of the Location and the Services provided at the Location. [t is 
expressly understood and agreed that it is not the purpose or intention of this Agreement to create 
between the parties hereto, nor shall the same be construed as creating, nor shall Owner or 
Operator ever assert that thi s Agreement creates or created the relation of employer and 
employee, co-employer or joint employer, any type of partnership relationship, a franchise 
relationship under the Federal Petroleum Marketing Practices Act or any state franchise laws, or 
any joint venture. Neither Operator nor any person performing any duties or engaged in any 
work pursuant to this Agreement for or on behalf of Operator is authorized to impose on Owner 
any obligations or liability whatsoever except as expressly provided herein. 

4. COMPENSATION TO OPERATOR. 

In consideration of Operator performing the Services and the other mutual covenants set 
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/lOOths Dollars 
($lO,OOO.OO) per month (the '·Fee"), and Owner then shall be entitled to all Net Profits (below 
defined) generated at the Location during each month of the tcrm of this Agreement. The Fee 
and Net Profits payment shall be payable as set fOlth below. 

Operator shall have fifty (50) days from the end of each month to tender the Net Profits 
to Owner and provide Owner with an accounting of the subject month's Net Profits. Based 
thereon, commencing on July 20, 2013, and continuing no later than the twentieth (20th

) day of 
each month thereafter as necessary depending on the length of the term of this Agreement, 
Operator shall tender to Owner the subject month' s Net Profits attributable to the Location, 
minus the Fee, which such Fee shall be retained by Operator. In the event that the Net Profits for 
any given month are negative or otherwise not sufficient to pay the Fee, Owner shall not be 
entitled to any payment and shall instead pay to Operator the an10unt of the negative Net Profits 
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demand 
therefore. As used herein, the tem1 Net Profits shall mean the gross receipts collected by 
Operator in operating the Location in any given month, minus any and all expenses incurred by 
Operator in operating the Location during such month including, but not limited to, the cost of all 
insurance required to be carried by Operator as well as the actual cost to Operator of all 
inventory sold during such month (regardless of whether Operator purchased such inventory 
during the subject month, or any previolls month). Each payment of Net Profits to Owner 
hereunder (or alternatively, demand by Operator lor payment of the Fee andlor negative Net 
Profits) shall be accompanied by documentation, certified by an officer of Operator to be 
accurate, supporting Operator's calculation of Net Profits for the subject month. 
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5. RENT. 

During the term of this Agreement, Operator shall have no obligation to make the rent 
payments set forth in the Lease. Owner hereby acknowledges and agrees that the continuous 
operation of the Location by Operator and the payment of the Net Profits to Owner (if any) 
constitutes sufficient consideration for Operator's occupation of the Location and shall be in lieu 
of any obligation to pay rent under the Lease during the term of this Agreement. 

6. OPERA TOR'S EMPLOYEES. 

Operator shall select and maintain the staff of employees for the Location as Operator 
deems necessary for its performance of the Services hereunder. All personnel furnished by 
Operator for its perfornlance of the Services hereunder shall be the employees of Operator, and 
Operator shall have the right, in its sole and absolute discretion, to select, hire, pay, supervise, 
discipline and discharge such employees. Operator shall be responsible for payment and 
supervision of persOimel at the Location. 

7. INSURANCE. 

Operator shall at all times during the term of this Agreement maintain insurance in the 
types and amounts as is required by the Lease. 

8. DEFAULT -- REMEDIES. 

In the event either Owner or Operator defaults in the performance of any covenant or 
condition of thi s Agreement and, as to any such default, fails to remedy the same or fails to 
implement a corrective action plan acceptable to the non-defaulting Party within three (3) days 
after the complaining Party gives notice thereof to the other, then the non-defaulting party may, 
at its option and upon written notice to the other, terminate this Agreement without prejudice to 
any other rights or remedies such party may have here or by law. Either party's right to require 
strict performance of the other's obligations under this Agreement shall not be affected by any 
previous waiver, forbea rance, course of dealing, or trade custom or usage. 

9. INDEMNIFICATION. 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 
employees, atli liates and agents against, and hold them harmless from, any and all costs, 
expenses, claims, suits, liabilities, loss and damages, including attorneys' fees arising out of or 
relating to this Agreement and/or the services provided by Operator under this Agreement, 
excepting therefrom costs, expenses, claims, suits, liabilities, loss and damages arising as a result 
of Operator ' s gross negligence. The indemnification obligations set forth herein shall survive the 
expiration or earlier termination of this Agreement. 
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10. CONFLICTING PROVISIONS. 

Except as otherwise expressly provided herein, Operator' s use and occupancy of the 
Location shall be on the terms and provisions as set forth in the Lease. In the event of a conflict 
between the terms and provisions set forth in the Lease and the terms and provisions set forth in 
th;s Agreement, the terms and provisions of this Agreement shall control. 

TN WTTNESS WHEREOF, Owner and Operator have executed this Agreement as of the 
Effective Dale. 

"OPERATOR" 

BERRY-ffiNCKLEY INDUSTRIES, 
a Nevada corporation 

I05000·00 ln 671 095Jdoc 
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"OWNER" 

OVERLAND DEVELOPMENT 
CORPORATION INC., D/B/A LJW 
ENTERPRISES, INC., a 
_ CXZ.::· :...;" '-=L'-/..:.rc....:C"'....:,L....:IU~··I<-'-" ___ corporation 

Trustee, HE WILLARD FAMILY TRUST 
DATED NOVEMBER 14, 1987 
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Business 
Partners.LLC 

NOTICE OF INTENT TO FORECLOSE 

June 14, 2013 

VIA CERTIFIED & REGULAR MAIL 

Overland Development Corporation , Inc. 
826 Vanderbilt Place 
San Diego, CA 92103 
Attn : Larry James Willard 

Loan Number 
Property Address: 

Dear Borrower, 

59409040-82 
Winner's Corner 
7695 S. Virginia Avenue 
7699 S. Virginia Avenue 
Reno, NV 89511 

We have previously notified you of the existence of the monetary defaults in the Promissory Note (" Note") 
and Mortgage, Assignment of Rents and Security Agreement ("Security Agreement") , securing this loan . 

The monetary default exists due to: 

• Non-payment of the March 1, 2013, April 1, 2013, May 1, 2013, and June 1, 2013 monthly loan 
payments. 

• Non-payment of the 2012 Washoe County real estate property taxes in connection with parcel 
number 04301147 which has resulted in the accrual of penalties and/or interest. 

To date, the aforementioned delinquencies have not been cured . 

Pursuant to Section 8 of your Note, so long as any monthly installment under the Note remains past due 
for 30 days or more, or any other Event of Default has occurred and is continuing , the Lender is entitled to 
and has elected to impose a default rate of 4% , above the Note rate. 

Due to the continued monetary loan defaults, your loan is now being called due and payable in full . It is 
imperative that we receive certified funds in our offices no later than 1 0:00am on June 24, 2013 to avoid 
further action . IN THE EVENT THAT THE PAYMENTS ARE NOT RECEIVED BY THIS DUE DATE, WE 
WILL MOVE FORWARD WITH ALL RIGHTS AND REMEDIES UNDER THE LOAN DOCUMENTS. 

Please contact Business Partners , LLC at the phone number provided below to obtain current payoff 
figures including your unpaid principal balance in the amount of $12,297,052.90, interest , late fees , and 
all other outstanding loan related fees . 

9 3 0 1 W i n net k a A v e n u e - C hat s w 0 r t h , C A 9 1 3 1 1 
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If you prefer, you may wire these funds to our office using the following wiring instructions: 

Wells Fargo Bank 

420 Montgomery Street 

San Francisco, CA 94104 

Phone: (800) 289-3557 

ABA No: 121-000-248 

Credit to: CU Business Partners 

Account No: 4122168313 

Reference: Loan 5940904082 I Overland Development Corporation, Inc 

We appreciate your attention to resolving this issue. If you have any questions, please contact the 
undersigned directly at (818) 836-6337. 

Sincerely, 

Sean Stephenson 

CRE Default Servicing Department 

CC'd: William H. Stoddard, Jr. 

Lewis Sleven Goldblatt 

9301 Winnetka Avenue - Chatsworth, CA913t'1-800-894-8328 

LJW000296
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FORM B9E (Chapter I J Indi"idual or Joint Debtor Case) (12112) Case Number 13-53293 

UNITED STATES BANKRUPTCY COURT 
Northern District of California (San Jose) 

Notice of Chapter II Bankruptcy Case, Meeting of Creditors, & Deadlines 
A chapter II bankruptcy case concerning the dcbtor(s) listed below was filed on 61 17113. 

You may be a creditor of the debtor. This notice lists importanl deadlines. You may want to consult IllI anorney 10 protect your rights. All 
documents filed in the case may be inspected at the bankrup!:cy clerk's office at the address listed below. 
Nom: The staff of the bankruotcy c1erk's office cannot I!:rve Icl!.al 8lhice. 

Creditors - Do not file this notice in connection with any proof of claim you submit to the court. 
See Reverse S ide For Imoortant Explanations 

Debtor(s) (namc(s) used by the debtor(s) in the last 8 years. including married. maiden. trade. and address): 
Ui IT)' Jaml.'S Wi11nrd 
826 Vanderbilt Place 
San Diel!;o. CA 92 103 
Case Number: Social Sccurity/lndi" idual Taxpayer IDfEmployer Tax ID/Othcr 
13-53293 Nos.: 

Allomey for Dcbtor(s) (name and address): 
Stan Icy A. Zloloff 
Law Offices of Stanley A, Zlotorf 
300S IstSI.N215 
San Jose. CA 951 13 
Telephone number: 408 287 5087 

Meeting of Creditors 
Date: July 17, 2013 Time: 10:30 AM 
Location: U.s. f."ederal Rldg., 280 S. First St. #268, San Jose, CA 9S1lJ 

Important Notice to Individual Debtors: The United States Trustee requires a ll debtors who arc individuals to 
prov ide government-issued photo identification and proof of social security number to the trustee at the meeting o f 
creditors. 

Deadlines: 
Papers must be received by the bankruptc)' clerk's office by the followi ng deadlines: 

Deadline to File a Proof of C laim: 
For all creditors (except a governmental unit): 10115113 For a governmental unit: Musl file before ISO days aner the dale 

relier was entered. 

Creditor with a Foreign Address: 
A cl't.'diLOr to whom this notice is sent at a foreign address should re3d the infornmtion undcr "Claims" on the reverse side. 

Deadline 10 File a ComDlainl to Determine Discharf!'eahilitv of Certain Debl'\: 9/16113 
Deadline to File a Complaint Objecting to Discharge of the Debtor: 

Firs' dale sel/or hearing on con/irmlJ/jon of /,/lJn. 
Notice oflhal date will be sent at a later time. 
Deadline to Object to Exemptions: 

Thiny (30) days after the cOlIC/urian of lhe meeting of creditors. 

Creditors May.Not Take Certain Actions: 
In most insUlrlces, !.he filing of the bankruptcy case automatically Slays cerwin collection and other actions against the debtor IllId the 
debtors propcny. Under amain circumstances. the stay may be limited \0 30 days or not exist at all. although the debtor can request the 
coun 10 extend or impose a stay. If yoo attcmpt to collect a debt or take other action in violation of the Bankruptcy Code, you may be 

I penalil.ed. Consult a lawyer LO dctennine your rights in this case. 
Address of Ihe Bankruptcy Clerk's Office: ."or the Court: 
280 South First Street Clerk of the Bankruptcy Coun: Room 3035 Gloria L Franklin 
San Jose, CA 95113 
Tele hone number: 408 278 7.'iOO 
Hours Open: Monday - Friday 9:00 AM - 4:30 PM Date: 6118113 

012063 67004012075017 
LJW000265
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EXPLANATI ONS 
Filing of Chapter 1\ A bankruptcy case under Chapter 11 of the Bankruptcy Code (litle II , United States Cooc) has been filed (n IhiJ 
Bankruptcy Case coun by or against the deblor(s) listed on lhe front side. and an order (or relief has been entered. Chapter I I allow$ 

a debtor to reorgani7.e or liquid'lIc pur.;uanl to a plan. A plan is not effective unless confinned by the COlin. Yuu 
may be senl a topyof the plan and a disclosure statement tcJlil:/a)'oo aboYt the plan. and you miv.l hine !he 
opportumty to nltc on the plan. You will be sent o f the ate: of the conlinnation hearing, and you may {>bjcct 
to confirmation of the plan and auend the confinnation hearing. Unless a trustee is serdng, the debtor will rcmain 
in possession of the debtor's propeny and may conlinuc to opcrJte any business. 

Legal Advice The starr of the bankruptcy clerk's office cannot gi\'e Icgallld\ icc. Consult a law)'er to determine your rigl,I' j I dlis 
casco 

Creditors Generol1y Prohibited collection actions are listed in Bankruptcy Code § 362. Comlnon examples of prohibited m.::lude 
May NO! Take Cenain contacting the debtor by telephone, mail or otherwise to demand repayment: taking actions to collect mon,·y (IT 

Actions obtain propeny from the debtor; repossessing thc debtor's propcn)': Marting or continuing lawsuiu or fO!\.'t.I,.suresi 
llnd garnishing or deducting from the debtor's wag..:s. Under certam circumstances, the stay may be limi ted tv JO 
days or not exist at alL although the debtor C30 requeM the coun to extend or impose aSia),. 

of Creditors A meeting of creditors is scheduled for the date, time. and location li sted on the front side, TliedeblOr (hml! 
in (l joilll mliSI he prelienl allhe meeling 10 b(> (11I(>slionell uf/der 0(1/11 by lilt> tn/!Jle(> ami by ('t"('di lOrs, 

Cr..:ditors arc welcome to allo;:oJ , but are not required 10 do The meeting may be continued and eunc!ud""I:I\ II 
later date specified in a notice filed with the court, 

Claims A Proof of Claim is a signed statement describin{!. a creditor'S claim. A Proof of Claim fonn ("Official limn B 10·) 
can be obtained at the United States Courts webSIte: 

or at any bankruptcy ckrk's offi .. c, ¥oo 
may look at the schedules that have been or will be filed al the bankruptcy derk 's office, If your claim is 
and is no/listed as disputed, contingent, or unliquidated. it will be allowed in the amount scheduled yOIl file 
a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is scheduled. y01J are 
pcnl1itled to IiIc a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, <..-ontingenl, 
or unliquidated. then you must file 3 ProofofClaim or you might not be paid any money on your claim and may be 
unable 10 \'ote on 3 plan. A secured credi tor retains rights in its collatcroJ regarrlless of whether that creditor files a 
Proof of Claim. Filing a Proof of Claim submits the creditor to the juri!>diction of the bankruptcy court, \\ ith 
consequences a lawyer can e}lpiain. For example. a secured creditor who files a Proof of Claim may sum'nd","T 
important nonmonetary rights, including the nght to atry trial. fo' ili ng Deadline for a Creditor with I/o 
Addre;:s: The dea.dlioc..-s for filing claims SCt forth on t front of this notice apply to all credilon. If this nnlie.: has 
been mailed to a creditor at a foreign address, the creditor may file a mOlion requesting the court to extend the 
deadline. 
Do nOI include Ihis IWlice with ony filing you ttwkz wi,h ,lie ('our/. 

Di scharge o f Ikbts Confinnation ofa chaptcr II plan may result in a discharge of dcbts, which may include all or part of your ueb!. 
See Bankruptcy Code § 1141{dJ. Unless the coun orders otherwise, however, the discharge will not be cffrctive 
until completion of all payments under the flan, A discharge means that you may never try to collect the da.t from 
the debtor except as provided in thc plan. I you belie\e that a dcbt owed to you is not dischargeable under 
Bankruptcy Code § 523(1l){2). (4). or (6). you must stnrt a hy filing a compillint in the bankmptcy clerk's 
office by the "Deadline to Fi le a Complaint to Detennine Dischargeability of Certain Debts" listed on the fn.JUt 
sidc, The bllnknlptcy clerk's office must rt'CeiyC the complnint and any required filing fcc by that Deadline. If you 
believe that the debtor is nOl entitled to receive a discharge under Bankruptcy Code § 1141 (d)(3), you must fi le a 
complaint wi lh the required filing fee in the bankruptcy clerk's office notlmer than the first dale sct for the hearing 
on confinnation of the plan. You will be sent another nOlice infonning you o f that date. 

Exempt Property The debtor is pennitted by law to keep eert:t.in propcny as exenlpt, E",empt property will nOl be sold :Ind 
to creditors, e\·en if the debtor's case is con\erted to chapter 7. The debtor must file a list of all propcrty claimed as 
exempt. You may inspect that list at the bankruptcy clerk's omce. If you believe that an e}lemption claimed by lhe . 
debtor is nOi authorized by law. you may file an objection to that e}lemption. The bankruptcy clerk's office must 
rt.'Cehe the objection by the "Deadline to Objcct to Exemptions" listed on lhe front side. 

Bankruptcy Clerk's Any parror that you file in this bankruplcy case should be filed at the bankruptcy clerk's office at the listed 
Office on the ront side. You may inspect all papers filed, including the list of the debtor's property and and tl:.! Ii.!;t 

of the property claimed as e}lempt. at the bankruptcy c lt:rk·s office, 

Creditor with a Consult a lawyer ramiliar with United States bankruptcy law if you ha\c any questions regarding your righlS in Ihis 
Foreign <=. 

-- Refer to Other Side for Important Deadlines and Notices--

, - ...... , .... 
LJW000266
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01206] 

Fon» STC 

In Re: Larry James Willard 
DeblOr(s) 

UNITED STATES BANKRUPTCY COURT 
Northern District of California 

Case No., 13-53293 CN I I 
Chapter: II 

NOTICE OF STATUS CONFERENCE IN CHAPTER (( 

Notice is hereby given that a status conference before the Honorable Charles Novack. United States Bankruptcy 
Judge, will be held as follows: 

DATE: August 8. 2013 I TIME, 11,00 AM 

LOCATION: U.S. Courthouse and Federal Bldg., 280 S I 5t Street Courtroom 3070 3rd Fl., San Jose, CA 
951 13 

Please note that at said status conference, the Court may, among other things. sci a deadline for the filing of a pl an 
and disclosure statement. 

The Court may hear at the status conference. on fourteen ( 14) days' nOlice. the U. S. Trustcc's motion. if any, to 
dismiss the case, convert the case to one under Chapter 7. or appoint a Chapter 11 trustee. 

Debtor shall file a Chapter II Status Conference Statement no later than seven (7) calendar days prior to the Status 
Conference. The fonnat can be found on the Court's website under Chapter II Status Conference checklist at 
http://www.canb.u5Courts .gov/procedures/sjljohnsonlehapter- I I-status-con f crenee-checkl is!. 

The debtor's attendance (wi th counsel. if the debtor is represented) is required. If debtor fails to appear or to timely 
fil e a Chapter II Slatus Conference Statement, the Court may without further notice or hearing. order at said status 
conference that the case be dismissed or converted to Chapter 7. or thaI a Chapter 1\ trustee be appointed. Creditor 
attendance is welcomed. but not required. 

Dated: 611 8113 By the Court: 

Charles Novack 
Un ited States Bankruptcy Court 

67004012075026 
LJW000267

Exhibit 43-3

A.App.1315

A.App.1315



Exhibit 44 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 44 

F I L E D
Electronically
CV14-01712

2016-08-30 11:18:54 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5685608 : tbritton

A.App.1316

A.App.1316



 

 - 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Stanley A. Zlotoff, State Bar No. 073283 
Attorney at Law 
300 S. First St. Suite 215 
San Jose, CA  95113 
 
Telephone (408) 287-1313 
Facsimile (408) 287-7645 
 
Attorney for Debtor 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF CALIFORNIA 

 
 

In re: 

Larry James Willard,           

  Debtor. 

) 
) 
) 
) 
) 
) 
) 
) 
/ 

Chapter 11 
 
Case No. 13-53293 CN 
 
Date: September 6, 2013  
Time: 2:00 p.m. 

DECLARATION IN SUPPORT OF MOTION TO DISMISS CASE 

 I, Larry James Willard, debtor herein, declare as follows: 

1.  This case was commenced voluntarily on June 17, 2013.  

No trustee has been appointed, and I am managing the affairs of 

the bankruptcy estate. 

2. The significant assets of the estate consist of a gas 

station, car wash, and convenience store on 2.6 acres of land, 

owned in fee and situated in Reno, Nevada (“Reno Property”), and 

9.2 acres of undeveloped land in Kauai, Hawaii(“Hawaii 

Property”).  The Reno Property is under lease to Berry-Hinkley 

Case: 13-53293    Doc# 39-1    Filed: 08/09/13    Entered: 08/09/13 20:52:23    Page 1 of
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Industries(“BHI”)and the lease was guaranteed by Jerry 

Herbst(“Herbst”). 

3. BHI breached the lease in March, 2013, and abandoned 

the Reno Property in or about May 2013.  The lease payments were 

$137,000 per month and the remaining term of the lease was 10 ½ 

years.  State court litigation against BHI and Herbst was 

commenced for breach of contract and other causes of action.  

However, BHI and Herbst are actively defending, and the 

litigation may not result in an early resolution.  Moreover, 

Herbst has recently been sending signals that he may shortly be 

filing his own bankruptcy case. 

4. The Reno Property is presently vacant. It may be worth 

approximately 8 million, but it is encumbered by a deed of trust 

in favor of the National Credit Administration Board (“NCUAB”).  

NCUAB is owed almost 13 million, and its monthly payments are 

approximately $87,000 per month.   

5. One reason for commencing this Chapter 11 was to 

forestall foreclosure of the Reno Property by NCUAB and to re-

open communication with NCUAB.  I was hopeful that the Reno 

Property would obtain either a purchaser of my fee interest or 

else a lessee, and that NCUAB would accept either disposition as 

a satisfaction of the amount owed or, at least as a mitigation 

of damages.  Prior to filing this case, communications between 

myself and NCUAB ceased, and it was reasonably believed that the 

Case: 13-53293    Doc# 39-1    Filed: 08/09/13    Entered: 08/09/13 20:52:23    Page 2 of
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commencement of a Chapter 11 would re-open lines of 

communication.   

6. Another reason for filing this Chapter 11 was to stop 

a pending foreclosure of the Hawaii Property.  The Hawaii 

Property may be worth 1.3 million, but it is subject to a lien 

in favor of Bank of Hawaii in the amount of 1.4 million.  In 

fact, since filing, discussion with Bank of Hawaii have resumed, 

and it is considering a deed in lieu of foreclosure.   

7. Another reason for filing was to preserve venue in the 

Northern District where the BHI litigation was filed.  Debtor 

now resides in San Diego.  However, the state court attorney of 

record will be disabled for several months. 

8. Regarding the Reno Property, the cooperation expected 

from NCUAB did not materialize.  Moreover, I have not been able 

to obtain an offer for purchase or lease of the Reno Property.   

9. Regarding the unsecured claims, they total $500,000, 

but two of them, to Alan and Sharon Soucy and Specialized Loan 

Servicing comprise $300,000 of that amount.  The Soucy debt is 

guaranteed by another party, and the Specialized debt is 

disputed, because it was a purchase money second deed of trust 

on residential property that was lost to a senior lien by way of 

a trustee’s sale.  For that reason, it is my belief that 

California’s anti-deficiency law will apply. 

Case: 13-53293    Doc# 39-1    Filed: 08/09/13    Entered: 08/09/13 20:52:23    Page 3 of
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10. I am retired and my income is presently from Social 

Security.  The only potential asset for repayment of other 

claims is the BHI litigation; but it makes little sense to be 

parked in bankruptcy waiting for that case to come to fruition. 

11. Dismissal of the case is in the best interests of 

creditors, because it appears that the Reno Property will soon 

render the estate insolvent.  Insurance, property taxes, utility 

and maintenance charges will continue to accrue to the detriment 

of the estate. 

I declare under penalty of perjury that the foregoing is 

true and correct.  Executed in San Diego, California on July 24, 

2013 

   

    
    
 

/s/Larry James Willard 

Case: 13-53293    Doc# 39-1    Filed: 08/09/13    Entered: 08/09/13 20:52:23    Page 4 of
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MC-OSO 
ATTORNEY OR PA.RTV \VliHOUT ATTORNEY (NO, stoto B4rrnsmbor, tuld oddrosa): 

'- Brian P. Moquin, Esq. (SBN 57583) 
LAW OFFICES OF BRIAt'l P. MOQUIN 
3506 La Castellet Court 
San Jose, CA 95148 

TELEPHONE NO.: 408.300.0022 FAXNO. (OpllM'" 408.843.1678 
E-lAAJLADORESS (Opoo"BI)' bmoquin@lawprism.com El' - n 

, ' .1 
ATTORNEY FOR (Nsrno): PLAINTIFF OVERLAND DEVELOPMENT CORPORATION 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA lO lll tl(\R .- b P 4: 0 I 
STREET ADDRESS: 191 N. First Street 
f.WUNG ADDRESS: 

CITY AND ZIP CODe: San Jose, CA 95113 
BRANCH NAME: 

or 
CASE NAME: 

WILLARD ET AL. v. HERBST ET AL. 

SUBSTITUTION OF ATIORNEY-CIVIL CASE NUMBER: 

(WIthout Court Order) 1-13-CV-24S021 

THE COURT AND All PARTIES ARE NOTIFIED THAT (name) : OVERLAND DEVELOPMENT CORP. makes the following substitution: 
1. Former legal representative D Party represented self 0 Attorney (name) : L. STEVEN GOLDBLATT 
2. New legal representative D Party is representing seW 0 Attorney 

a. Name: BRIAN P. MOQUIN b. State Bar No. (if applicable): 257583 
c. Address (number, street, city, ZIP, and law firm name, if applicable): 

3506 La Castellet Court 
San Jose, CA 95148 

d. Telephone No. (include area code): 408.300.0022 
3. The party making this substitution Is a 0 plaintiff . D defendant D petilioner D respondent D other (specify): 

"NOTICE TO PARTtES APPLYING TO REPRESENT THEMSELVES 

• Guardian • Personal Representative • Guardian ad litem 
• Conservator • Probate fiduciary • Unincorporated 
• Trustee • Corporation association 

If you are applying as one of the parties on this list, you may NOT act as your own attomey in most cases. Use this form 
to substitute one attorney for another attomey. SEEK LEGAL ADVICE BEFORE APPLYING TO REPRESENT YOURSELF. 

NOTICE TO PARTIES WITHOUT ATTORNEYS 
A party representing himself or herself may wish to seek legal assistance. Failure to take 
timely and appropriate action In this case may result In serious legal consequences. 

4. I consent to this substitution. 
Date: March 5,2014 

LARRY J. WILLARD, PRESIDENT 
(TYPE OR PRINT NAME) 

5.0 I consent to this substitution. 
Date: March 6, 2014 

L. STEVEN GOLDBLATT 
('TYPE OR PRINT 

S.0 I consent to this substitution. 
Date: March 5, 2014 

BRIAN p, MOQUIN 

Fc:m FOf Mand8tOty Usa 
.1lCI1cioI Cound ofCal"J!omiR 

UC-OSO {R.!Iv. JanUlllY 1, 2009] 

(TYPE OR PRINT NAME) 
(See reverse for proof of service by mail) 

SUBSTITUTION OF ATIORNEY-CIVIL 
(Without Court Order) 

(SIGNATURE OF NEWATIORNEY) 

Code of Civil Procadura, §§ 284(1 ). 285; 
Cal. Rules of Court, ru:a 3.1 362 

www..counlnfo.a;I.gov 

VIA FAX 

VIA FAX 

lilA FAX 
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MC-050 
CASE NAM E: CASE NUMBER: 
I- WILLARD ET AL. v. HERBST ET AL. I-I 3-CV-24502 1 

PROOF OF SERVICE BY MAIL 
Substitution of Attorney-Civil U-' T-"-' ........... - ('1""""1) 1 '" -, Jo.-I ' .J 

Instructions: After having all parties served by mail with the Substitution of Attomey-Civil, have the person who mailed the document 
complete this Proof of Service by Mail. An unsigned copy of the Proof of Service by Mail should be 9[J'p.leted and with the 
document. Give the Substitution of Attomey-Civil and the completed Proof of Service by Mail tJ IHe I;lte ",·r&- film'g. IJf are 
representing yourself. someone else must mail these papers and sign the Proof of Service by Mail. 

. i;S" . .'aC,)jJ 
1. I am over the age of 18 and not a party to this cause. I am a resident of or employed in the county My 

residence or business address is (specify) : . . "..,: Ct:\ 
3506 La Castellet Court, San Jose, CA 95148 ' " 

2. I served the Substitu tion of Attorney-Civil by enclosing a true copy in a sealed envelope addressed to each person whose name 
and address is shown below and depositing the envelope in the United Stales mail with the postage fully prepaid. 

(1 ) Date of mailing : March 6, 20 14 (2) Place of mailing (city and state) : San Jose, CA 

3, I declare under penal ty of perjury under the laws of the State of Californ ia that the forego ing is true and correct 

Date: March 6, 20 14 

BRIAN P. MOQUIN 
(TYPE OR PRINT NAME) (SIGNATURE) 

NAME AND ADDRESS OF EACH PERSON TO WHOM NOTICE WAS MAILED 

4. a. Name of person served: JOHN P. DESMOND, ESQ. 
b. Address (number, street, city, and ZIP) : GORDON SILVER 

c. Name of person served: 
d. Address (number, street, city, and ZIP) : 

e. Name of person served: 
f. Address (number, street, city, and ZIP): 

g. Name of person served: 
h. Address (number, street, city, and ZIP): 

i. Name of person served : 
j. Address (number, street, city, and ZIP) : 

100 W. Liberty Street, Suite 940 
Reno, Nevada 8950 1 

o List of names and addresses continued in attachment 

MC-050 IRoy. J anuary 1. 2009} SUBSTITUTION OF ATTORNEY CIVIL 
(Without Court Order) 

Pago 2 of 2 
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MC-050 
ATTORNEY OR PARTY WI THOUT AITORNEY (Namfl, St&16 Bar numblJr, Itlld ackJmss): 

FOR COURT USE CNL Y - Brian P. Moquin, Esq. (SBN 257583) 
LAW OFFICES OF BRIAN P. MOQUIN 
3506 La Castellet Court 
San Jose, CA 95148 

TELEPHONE NO.: 408.300.0022 FAX NO. (OP<ion.,), 408.843.1678 T.: ,- - -, 
O\AlL ADDRESS (O_"l' bmoquin@lawprism.com L !.. . ." . 

AnOONEYrOR IN""",)' PLAINTIFF LARRY J. WILLARD 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA /014 lIAR ., b P 4: 00 

STREET ADDRESS: 191 N. FIRST STREET 
MAILING ADDRESS: Co-'d H \' _.. . r 

CITY AND ZIP CODE: SAN JOSE, CA 95148 . , "rJ', ... 'L .: h :J: 
; CAo.)\{.J BRANCH NAME: c.}il!Ye, 

CASE NAME: 

WILLARD ET AL. v. HERBST ET AL. 

SUBSTITUTION OF ATTORNEY-CIVIL CASE NUMBER: 

(Without Court Order) 1-13-CY-245021 

THE COURT AND ALL PARTIES ARE NOTIFIED THAT (name): LARRY J. WILLARD makes the following substitution: 
1. Former legal representative 0 Party represented self [1J Attorney (name): 1. STEVEN GOLDBLATT 
2. New legal representative 0 Party is representing selr [1J Attorney 

a. Name: BRIAN P. MOQUIN b. State Bar No. (if applicable): 257583 
c. Address (number, street, city, ZIP, and law firm name, if applicable): 

3506 La Castellet Court 
San Jose, CA 95148 

d. Telephone No. (include area code): 408.300.0022 
3. The party making this substitution is a [1J plaintiff 0 defendant 0 petitioner 0 respondent 0 other (specify): 

"NOTICE TO PARTIES APPLYING TO REPRESENT THEMSELVES 

• Guardian • Personal Representative • Guardian ad litem 
• Conservator • Probate fiduciary • Unincorporated 
• Trustee • Corporation association 

if you are applying as one of the parties on this list, you may NOT act as your own attorney in most cases. Use this form 
to substitute one attorney for another attorney. SEEK LEGAL ADVICE BEFORE APPLYING TO REPRESENT YOURSELF. 

NOTICE TO PARTIES WITHOUT ATIORNEYS 
A party representing himself or herself may wish to seek legal assistance. Failure to take 
timely and appropriate actlon In this case may result In serious legal consequences. 

4. I consent to this substitution. 
Date: March 5, 2014 

LARRY], WILLARD 
(TYPE OR PRI NT NM4E) 

5. [1J I consent to this substitution . 
Date: March 6, 2014 

L. STEVEN GOLDBLATT 
(TYPE OR PR!NT NMlE) 

6. [1J I consent to this substitution . 
Date: March 5, 2014 

BRIAN P. MOQUIN 
(TYPE OR PRINT NAME) 

c....?' (SIGNATURE OF NEW ATTORNEY) 

VIA FAX 

VIA FAX 

VIA FAX 

(See reverse for proof of service by mall) Page10,2 

Form Adopted For Mandatory Use 
Judicial Council of cautomla 

MC-OSO [Rov. January 1, 2009] 
SUBSTITUTION OF ATIORNEY-CIVIL 

(Without Court Order) 
Code of Civil Procoduro. §§ 254(1 ). 265; 

Cal. Rules of Court. ru le 3.1362 
YA'IW.COOJ1lnfO.C8.gov 
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CASE NAME: 
r- W ILLARD ET AL. v. HERBST ET AL. 

PROOF OF SERVICE BY MAIL 
Substitution of Attorney-Civil 

CASE NUMBER: 
1-13-CV-245021 

MC-050 

Instructions: After having all parties served by mail with the Substitution of Attorney-Civil, have thfhflerson who mailed the document 
complete this Proof of Service by Mail. An unsigned copy of the Proof of Service by Mail aEiiJ s/ipl'fY[fith the 
document. Give the Substitution of Attomey-Civil and the completed Proof of Service by Mail to the clerk for filing. If you are 
representing yourself, someone else must mail these papers and sign the Proof of Service by Mail. [s, J.e "," '0.' " '" .. _, 

B' ... 1 
1. I am over the age of 18 and not a party to this cause. I am a resident of or employed in the couriW"Whene .the-m. red . My 

residence or business address is (specify) : "," < Yfil 
3506 La Castellet Court, San Jose, CA 95148 

2. I served the Substitution of Attorney-Civil by enclosing a true copy in a sealed envelope addressed to each person whose name 
and address is shown below and depositing the envelope in the United States mail with the postage fully prepaid. 

(1 ) Date of mailing : March 6, 2014 (2) Place of mailing (city and state) : San Jose, CA 

3. I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: March 6, 2014 

BRIAN P. MOQUIN 
(TYPE OR PRINT NAME) (SIGNATURE) 

NAME AND ADDRESS OF EACH PERSON TO WHOM NOTICE WAS MAILED 

4. a. Name 01 person served: JOHN P. DESMOND, ESQ. 
b. Address (number, street, city, and ZIP): GORDON SlLVER 

C. Name of person served: 
d. Address (number, street, city, and ZIP) : 

e. Name of person served: 
I. Address (number, street, city, and ZIP): 

g. Name of person served: 
h. Address (number, street, city, and ZIP) : 

i. Name of person served: 
j. Add ress (number, street, city. and ZIP) : 

100 W. Liberty Street, Sui te 940 
Reno, Nevada 89501 

D List 01 names and addresses continued in attachment. 

MC.QSO IRoy. January 1, 20091 SUBSTITUTION OF ATTORNEY-CIVIL 
(Without Court Order) 
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DECLARATION OF ARM'S-LENGTH TRANSACTION 

We, LARRY JAMES WILLARD and Longley Partners, LLC. declare under penalty of 
perjury and before a Notary Public that: 

I. LARRY JAMES WILLARD and OVERLAND DEVELOPMENT CORPORATION, INC. 
(hereinafter collectively "Seller') and Longley Partners, LLC. and any Assignee (hereinafter 
collectively "Buyer") intend to enter into a Purchase And Sale Agreement ("Purchase 
Agreement") Pursuant to said Purchase Agreement, Buyer will purchase, and Seller will sell, 
that certain real property (the "Property") commonly identified as 7695 and 7699 S. Virginia 
Street, Reno, Nevada, consisting of a gas station, convenience store, car wash, lube center and 
office building. 

2. Seller is the record owner of the Property. Seller is the borrower to a loan dated February 28, 
2006 in which Telesis Community Credit Union is the lender. Telesis Community Credit 
Union loan is secured by the Property. 

3. Telesis Community Credit Union has been liquidated. Its assets have been taken over and are 
controlled by the National Credit Union Administration Board, acting in its capacity as 
Liquidating Agent for Telesis Community Credit Union (hereinafter the "Liquidating Agent"). 
By operation of law, the Liquidating Agent succeeded to all rights, title, authorities, and interest 
of Telesis Community Credit Union and accordingly the Liquidating Agent holds a lien interest 
in the Property. 

4. Buyer is a Nevada limited liability company of which Rob Cashell, Jr. is the Managing 
Member, and the other members are Steve Johnson, Rob Cashell, Jr., Bob Cashell, and Art Hinckley. 

5. Seller, Buyer and their respective agents (including, without limitation, real estate agents, 
escrow agents, title agents, officers, directors, unit members, managing members, partners and 
joint ventures) declare, affirm, warrant and represent to the Liquidating Agent that this is an 
"Arm's-Length Transaction" defined as follows: 

a) The transaction between Seller and Buyer has been negotiated by unrelated parties, each 
of whom is acting in his or her own self-interest and that the sales price is based on fair 
market value of the Property; 

b) No Buyer or agent of Buyer is a family member or business associate of Seller or the 
borrower, or the mortgagee, or has any interest, equitable, express or implied, in any 
business entity of which Seller has an ownership interest; 

c) No Buyer or agent of Buyer shares a business interest with Seller or the borrower or the 
mortgagee; 

d) Declarants Seller and Buyer are not now and have never been related, by blood or 
marriage; 

e) Buyer is neither purchasing the Property with funds or credit provided by Seller (or 

- 1 -
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anyone or any entity affiliated with Seller), nor is Buyer purchasing the Property for Seller's 
account or for the account of another; 

f) Buyer has not agreed to nor will Buyer resell or reconvey the Property to Seller or to 
another designated by Seller; 

g) There are no hidden terms, hidden agreements or special understandings between Seller 
and Buyer, or among their respective agents, which are not reflected in the Purchase Agreement 
or the escrow instructions associated with the transaction; 

h) There is no agreement, whether oral, written or implied, between Seller and Buyer 
and/or their respective agents which allows Seller to remain in the Property as tenants or to 
regain ownership of the Property at any time after the consummation of the sale transaction; 

i) Seller, or any entities or persons with whom Seller is associated, shall not receive any 
proceeds from the sale of the Property; 

j) No agent of either Seller or Buyer shall receive any proceeds from this transaction 
except as is reflected in the final Estimated Closing Statement which shall be provided to the 
Liquidating Agent/Lender for approval prior to the close of escrow; 

k) If Seller is an entity and not a natural person, Buyer is not now and has never been a 
partner, member, shareholder, officer, director, employee or affiliate of Seller; and, 

I) If Buyer is executing this Declaration on behalf of an entity Buyer, the Buyer entity 
does not own, is not owned by, nor is it under common ownership or control of another person 
or entity. 

6. Seller, including any person or entity affiliated with Seller in any manner, declares, affirms, 
warrants and represents that he/she/it will have no continuing beneficial interest arising out of 
the potential Purchase Agreement transaction or subsequent transactions with Buyer as a result 
of the sale to Buyer (should it be approved by the Liquidating Agent). 

7. The Declarant for Buyer represents, warrants, declares and states under penalty of perjury that 
Buyer is not in any manner affiliated with, owned by, controlled by, or associated with Flyers 
Energy, LLC (including any affiliates, associates, owners, unit holders or interest holders of 
Flyers Energy, LLC). 

8. Seller, in his capacity as borrower to the Liquidating Agent (Telesis Community Credit Union) 
expressly acknowledges that the Liquidating Agent is under no obligation, nor any duty 
whatsoever, to waive, modify or otherwise change any terms of the loan obligation currently in 
place between Seller, as borrower, and the Liquidating Agent, as lender. 

9. Seller further expressly acknowledges that this Declaration does not constitute, in any form, 
manner or way, a waiver or modification of the current loan terms between Seller, on the one 
hand, and the Liquidating Agent (Telesis Community Credit Union), on the other hand. Nor 
does this Declaration in any manner whatsoever create a waiver of any current or prior breaches 
by Seller, as borrower. To the extent Seller has breached the terms of the loan agreement, said 
breach continues. 

- 2 -
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10. Buyer and Seller acknowledge that the Liquidating Agent is under no obligation whatsoever, 
express, constructive, or implied, to approve any Purchase Agreement (or any other transaction 
between Buyer and Seller) in which the Property is sold for an amount less than the loan 
obligation owed by Seller to the Liquidating Agent (Telesis Community Credit Union). 

II. Buyer and Seller expressly acknowledge that this Declaration does not constitute a commitment 
or agreement, in any form or manner, by the Liquidating Agent to approve any purchase 
agreement or any transaction for the sale of the Property by Seller to Buyer, or by Seller to 
anyone. 

12. Each signatory to this Declaration expressly acknowledges that the Liquidating Agent is relying 
upon the representations made herein as consideration for releasing the lien which is secured by 
a deed of trust encumbering the Property. 

13. Each signatory to this Declaration expressly acknowledges that any misrepresentation made by 
him or her may subject him or her to civil liability. 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 
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III 

III 

WHOEVER, IN ANY MATTER WITHIN THE JURISDICTION OF ANY 
DEPARTMENT OR AGENCY OF THE UNITED STATES KNOWINGLY AND 
WILLFULLY FALSIFIES, CONCEALS, OR COVERS UP BY ANY TRICK, SHCEME, 
OR DEVICE A MATERIAL FACT; MAKES ANY MATERIALLY FALSE, 
FICTITIOUS OR FRAUDULENT STATEMENT OR REPRESENTATION; OR 
MAKES OR USES ANY FALSE WRITING OR ENTRY KNOWING THE SAME TO 
CONTAIN ANY MATERIALLY FALSE, FICTITIOUS, OR FRAUDULENT 
STATEMENT OR ENTRY SHALL BE FINED NOT MORE THAN $10,000 OR 
IMPRISONED NOT MORE THAN 5 YEARS OR BOTH. 18 U.S.C. § 1001. ANY 
PROPERTY TREACEABLE TO SUCH OFFFENSE IS SUBJECT TO FORFEITURE 
BY THE UNITED STATES UPON CONVICTION. 18 U.S.C. § 981 (CIVIL) AND 18 
U.S.C. § 982 (CRIMINAL). 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
Declaration was executed on the date set forth below. 

Seller: LARRY JAMES WILLARD, an individual 

Signaturlj,;. ~~~ ~../ 
pY 

Print Name: ~;Lr J2/U,er W/t-t:-d?D 

Executed at (Address): ~ ________ _ 

ACKNOWLEDGMENT 

STATE OF C'alJrVY1W ) 
\'() ,11!,P, ( ) ss. 

COUNTY OF()\MWJI JlClfl;j ) 

Date: /r /~-/:Y 

Public, ~~~~~~~et~(20 , a N~~~ 
proved to me on the basis of satisfacto evidence to be the person(s) whose name(s) islare subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in his/herltheir 
authorized capacity(ies), and that by hislher/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person( s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Cali fomi a that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

·4· 
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BY:-:++-;o-:~!fI-----"~+--+--
• 

ANGIE BRANCO 
~. 

Commission II 2019666 
~ • - .. Notary Public· California ~ 
Z Santa Clara County ~ 

J ••••• aM: ~oTn!, SX~lr:s tP! l3}~1 {l 

WHOEVER, IN ANY MATTER WITHIN THE JURISDICTION OF ANY 
DEPARTMENT OR AGENCY OF THE UNITED STATES KNOWINGLY AND 
WILLFULLY FALSIFIES, CONCEALS, OR COVERS UP BY ANY TRICK, SHCEME, 
OR DEVICE A MATERIAL FACT; MAKES ANY MATERIALLY FALSE, 
FICTITIOUS OR FRAUDULENT STATEMENT OR REPRESENTATION; OR 
MAKES OR USES ANY FALSE WRITING OR ENTRY KNOWING THE SAME TO 
CONTAIN ANY MATERIALLY FALSE, FICTITIOUS, OR FRAUDULENT 
STATEMENT OR ENTRY SHALL BE FINED NOT MORE THAN $10,000 OR 
IMPRISONED NOT MORE THAN 5 YEARS OR BOTH. 18 U.S.C. § 1001. ANY 
PROPERTY TREACEABLE TO SUCH OFFFENSE IS SUBJECT TO FORFEITURE 
BY THE UNITED STATES UPON CONVICTION. 18 U.S.C. § 981 (CIVIL) AND 18 
U.S.C. § 982 (CRIMINAL). 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
Declaration was executed on the date set forth below. 

Seller: OVERLAND DEVELOPMENT CORPORATION, 
INC., a California corporation 

Executed at (Address): __________ _ 

ACKNOWLEDGMENT 

STATE OF CUUAJoYD.ACt ) 
t ) ss. 

COUNTY OF \JC\iUUi UClfljI) 

Date: /- /,v- ;Y' 

onJ1n\A(}~ l4;f14l4t.f~~rT I¥1~ & \3~D , a Notary 
Public, personally ap are<Q1)\,uq «AJ II ,who 
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 
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~ 
ANGIE BRANCO 

Commission # 2019666 
.. z~ •• Notary Public· California ~ 

~ Z Santa Clara County -

Je 0 •• • eMf ~oT"!· :x~lr:s tP! t3}~1.rJ 

WHOEVER, IN ANY MATTER WITllN THE JURISDICTION OF ANY 
DEPARTMENT OR AGENCY OF THE UNITED STATES KNOWINGLY AND 
WILLFULLY FALSIFIES, CONCEALS, OR COVERS UP BY ANY TRICK, SHCEME, 
OR DEVICE A MATERIAL FACT; MAKES ANY MATERIALLY FALSE, 
FICTITIOUS OR FRAUDULENT STATEMENT OR REPRESENTATION; OR 
MAKES OR USES ANY FALSE WRITING OR ENTRY KNOWING THE SAME TO 
CONTAIN ANY MATERIALLY FALSE, FICTITIOUS, OR FRAUDULENT 
STATEMENT OR ENTRY SHALL BE FINED NOT MORE THAN $10,000 OR 
IMPRISONED NOT MORE THAN 5 YEARS OR BOTH. 18 U.S.C. § 1001. ANY 
PROPERTY TREACEABLE TO SUCH OFFFENSE IS SUBJECT TO FORFEITURE 
BY THE UNITED STATES UPON CONVICTION. 18 U.S.C. § 981 (CIVIL) AND 18 
U.S.C. § 982 (CRIMINAL). 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
Declaration was executed on the date set forth below. 

B~yer: Longley ~l"S"'LC. 

Signature: ~ ~ 
--~~~0~b~C2a~w~e7.I1-,J~r~.,~m-a-na-g7in-g-m-e-m~b-~----

Print Name: liV" ?§.site II, Jt 

Executed at (Address): 1'20.0 hJlMlc .... 1 SI .. "J. 
Rello; JIll'. ~.5112. 

STATE OF ftJ.J~Jo./ 
COUNTY OF~ (fL.) 

ACKNOWLEDGMENT 

) 
) ss. 
) 

Date: I t~ h"'l 

On () It ~b11 T'h~"-9i'=--'-",-,-"""''::''4'''''--'='--------' a Notary 
Public, per who 
proved to me on the basis of satisfactory evidenc 0 be the ~s) whose n.lJ!llil(s).is/are subscribed 
to the within instrument and acknowledged to me that.he/she/they executed the same in hlslher/their 
authorized c~(ies), and that by hisLher/their signature(s) on the instrument the persQn(s), or the 
entity upon behalf of which the,persoll(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
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PURCHASE AND SALE AGREEMENT 

+1:1 This Purchase and Sale Agreement (hereinafter "AGREEMENT") is entered into this 
day of February, 2014 between Longley Partners, LLC and or Assignees ("BUYER") and 

Overland Development Corporation Inc. and Larry James Willard and or Assignees("SELLER"); 

RECITALS 

WHEREAS, SELLER owns the real property ("PROPERTY") described as follows: 
7695-7699 S. Virginia SI. Reno, NV. Which is legally described in Exhibit 'A" to this 

AGREEMENT. 

WHEREAS, BUYER wishes to acquire the PROPERTY on certain terms and 
subject to certain conditions; and 

WHEREAS, SELLER is willing to sell the PROPERTY to BUYER on those terms 
and subject to those conditions, 

NOW, THEREFORE, in consideration of the agreements and promises set forth 
below, the parties hereto agree as follows: 

AGREEMENT 

FOR GOOD AND VALUABLE CONSIDERATION, the receipt and adequacy of which are 
acknowledged, the parties agree as follows: 

1. Purchase and Sale. Subject to the terms and conditions in this AGREEMENT, 
SELLER agrees to sell and BUYER agrees to purchase the PROPERTY. 

2. Escrow. An escrow shall be opened to consummate the sale of the PROPERTY, 
(Herein referred to as the ' PROPERTY"), pursuant to this AGREEMENT with Nor Cal Escrow 
Solutions/Stewart Title ("ESCROW AGENr). The parties to this AGREEMENT shall deliver 
signed escrow instructions to ESCROW AGENT prior to CLOSE OF ESCROW (as defined below 
in this Paragraph). The instructions shall not modify or amend this AGREEMENT, provided, 
however, that the parties shall execute any additional instructions requested by ESCROW 
AGENT in a manner consistent with this AGREEMENT. All amounts depostted by BUYER with 
the ESCROW AGENT are to be held in escrow in an interest-bearing account with interest 
credtted to BUYER. Unless the parties to this AGREEMENT mutually agree otherwise in writing 
to an extension, the escrow shall close (,CLOSE OF ESCROW), the PROPERTY shall be 
transferred to BUYER and the PURCHASE PRICE (as defined in Paragraph 3, below) paid to 
SELLER, no later than 30 days from acceptance of this contract or March 3rd, whichever is 
sooner except as provided in paragraph 4(a)(i) and 4(a)(ii) below. 

3. Purchase Price. Subject to the terms and conditions contained in this AGREEMENT, 
BUYER agrees to pay SELLER the sum of FOUR MILLION AND 00/100 DOLLARS 
($4,000,000.00) ("PURCHASE PRICE") payable by BUYER to SELLER as follows: 

(a) BUYERS shall deposit wtth ESCROW AGENT the sum of TWENTY-FIVE 
THOUSAND AND 00/1 00 DOLLARS ($25,000.00) as an earnest money deposit (,EARNEST 
MONEY DEPOSlr) upon the execution of this AGREEMENT by SELLER and BUYERS wtthin 
Three (3) days of opening of an escrow with ESCROW AGENT. ESCROW AGENT shall deposit 
the EARNEST MONEY DEPOSIT in an interest bearing escrow account. Upon Buyer removing 

PURCHASE AND SALE AGREEMENT 
7695-7699 S. Virginia Sl Reno,NY .. 
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their contingencies, Buyer shall increase deposits to a total of (FIFTYTHOUSAND DOLLARS) 
$50,000.00, Buye(s deposits of $50,000.00 (FIFTY THOUSAND DOLLARS), deposits shall 
become non-refundable and released to Seller, which shall be applied to the purchase price. If 
BUYER fails to close escrow for any reason other than as a result of the breach of this Agreement 
by Seller after the second EARNEST MONEY DEPOSIT has been made, then all of the 
EARNEST MONEY DEPOSIT including interest shall be paid to SELLER, said monies shall be 
considered Non-Refundable and Released to Seller. 

(b) BUYERS shall tender the balance credit for accrued interest on the 
EARNEST MONEY DEPOSln in cash or certified funds to ESCROW AGENT at the CLOSE OF 
ESCROW. 

4. Conditions of Escrow. 

(a) Buve(s Conditions. The CLOSE OF ESCROW and BUYER'S obligation to 
purchase the PROPERTY pursuant to this AGREEMENT are conditioned on: 

(i) ESCROW AGENTS delivery of a preliminary @e report on the PROPERTY 
to BUYER within Seven (7) business days after the opening of the escrow. ESCROW AGENT 
shall deliver the preliminary title report , together with copies of aU documents referred to in the 
report (collectively -PRELIMINARY REPORT) and copies of any effected leases, rental 
agreement, or any other agreements which are to. remain in effect after BUYER takes title. 
BUYER shall have Five (5) business days to object in writing to any exceptions contained within 
the PRELIMINARY REPORT ("TITLE PERIOD") from the date BUYER receives the preliminary 
title report. Any exceptions to title to the PROPERTY shown on the PRELIMINARY REPORT 
shall be deemed to have been accepted by BUYER unless BUYER wrttten notice of an 
objection to SELLER and ESCROW AGENT wilhin Ihe TITLE PERIOD. If BUYER objects to any 
exceptions to the title to the PROPERTY, and the exceptions are not removed before the CLOSE 
OF ESCROW, all rtghts and obligations under this AGREEMENT may, at the election of BUYER, 
terminate, and the EARNEST MONEY DEPOSIT plus any interest thereon shall be returned to 
BUYER, unless BUYER elects to purchase the PROPERTY subject to the exceptions. BUYER 
hereby objects to any deeds of trust or mortgages and any delinquent taxes, fees, penalties or 
assessments, all of which are hereby agreed to be recognized as timely objections to title and 
which shall be removed from the title exceptions on or before close of escrow, Buyer is 
that Seller must obtain a release from the second deed of trust to obtain clear title , 

(ii) Within (Seven) 7 business days of each party executing th is AGREEMENT, 
SELLER shall deliver to BUYER the following documents: 

a, Copy of all leases and related agreements and materials as to all tenants 
currently under lease; 

b. All building plans, surveys, property environmental (Phase 1) and soils 
studies and reports, and like materials in SELLER'S possession. 

c. Any other reports or financials that Seller may have in their possession. 

PURCHASE AND SALE AGREEMENT 
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BUYER shall have Twenty-One (21) days from Receipt of all due difigence material in 
which to perform its initial due diligence I"CONTINGENCY PERIOD' ) and inspect the 
PROPERTY. In the event BUYER fails to send wolten notice of objection(s) within this Twenty-
One (21) day period to SELLER and ESCROW AGENT, BUYER shall be deemed to have waived 
any and all objection(s) that olherwise may have been made regarding the PROPERTY or the 
above referenced documentation. If BUYER makes a timely written objection by sending written 
notice to SELLER and ESCROW AGENT, SELLER shall have a reasonable amount of time to 
cure any such written objections, which reasonable period shall not exceed Three (3) business 
days. 

All of BUYER'S due diligence shall be performed at BUYER'S sole cost and 
expense, Should any of the conditions specified in this Paragraph 4(a) and its subsections fail to 
occur before the CLOSE OF ESCROW, BUYER shall have the right, exercisable by transmitting 
written notice to SELLER and ESCROW AGENT, to cancel the escrow, tenminate this 
AGREEMENT. The BUYER shall not be to recover the EARNEST MONEY DEPOSIT if 
tenmination occurs after the CONTINGENCY PERIOD other than as a result of the breach of this 
Agreement by SELLER, and the BUYER'S tenmination shall constitute a waiver any other righls 
BUYER may have against SELLER for breach of this AGREEMENT. 

liii) The conveyance 10 BUYER, by granl, bargain and sale deed of good and 
markelable fee simple lille 10 Ihe PROPERTY, shall be evidenced by a slandard fonm CLTA lille 
insurance policy, in Ihe full amount of the PURCHASE PRICE, issued by ESCROW AGENT, or 
another title insurance company approved in writing by BUYER, subject only to the exceptions 
approved by BUYER pursuant to Section 4(a)(i). 

(b) Seller's Conditions. The CLOSE OF ESCROW and SELLERS' obligation to sell 
Ihe PROPERTY pursuanllo Ihis AGREEMENT are conditioned on Ihe performance by BUYER of 
each obligalion under this AGREEMENT, including, without limitation, BUYER'S obligations 10 
make payments described in Section 2 within the time period designated. Should these 
conditions fail to occur, then SELLER shall have the right to cancel the escrow and terminate this 
AGREEMENT by Iransmitting written notice to ESCROW AGENT and to BUYER. 

(e) Short Sale. Buyer is aware that this is a short sale and requires Bank Approval . 
This sale is subjecl 10 Short Sale approval from the Lender. See Attached Short Sale 
Advisory and Hold Harmless Agreement. 

5. Pro-ralions. ESCROW AGENT shall prorate property laxes, assessments and 
association fees, if any as of CLOSE OF ESCROW. Utilities, and other expenses of maintaining 
Ihe PROPERTY shall be proraled as of Ihe CLOSE OF ESCROW. SELLER warrants and 
represents that there are no tenants, no rental rights or other rights of occupancy held by any third 
party and therefore there are no rents to prorate or security deposits to credit. 

6. Broker's Commissions. There shall be a 3% Commission charged to SELLER and 
paid to Colliers International on the sales price. 

7. Expenses of Escrow. The cost of the CL TA title insurance policy shall be paid by the 
Seller. If BUYER desires an ALTA title insurance policy, BUYER shall solely bear Ihe 
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cost of the ALTA policy. Real property transfer taxes shall be paid by SELLER AND BUYER TO 
BE SPLIT 50/50. Escrow fees shall be charged equally between BUYER and SELLER. 
Recording fees for the grant, bargain and sale deed shall be paid by BUYER. Recording fees and 
any other charges related to curing title of the delinquency of any objection shall be charged to 
SELLER. Any other charges of escrow shall be charged according with the customary practices 
of Escrow Agent. 

8. Purchase: Buyer is aware that buyer is purchasing the subject property in MAS 
IS" condition, Buyer and Selier agree to execute an "AS IS· addendum which shall 
become a part of this purchase contract. Seller shall not be responsible for the cost of any 
repairs to the subject property. 

8. BROKER DISCLOSURE: Dan Gluhaich is a licensed broker in the State of Nevada 
and a licensed agent in the state of California. 

9. Control of Property During Escrow. BUYER shall have the right, upon reasonable 
request and at times set by appOintment to enter on the PROPERTY for the purpose of 
conducting soil tests, surveys, inspections and studies, as BUYERS may require to ascertain the 
suitability of the PROPERTY for BUYER'S purposes. BUYER shall liberally be provided access 
to perfonn due diligence. 

10. Representations and Warranties by Seller. SELLERS hereby represent and warrants 
to the best of Seller's Knowledge, to BUYER as follows, which representations and warranties 
shall be deemed again made and repeated at the time of CLOSE OF ESCROW, as if first made 
on said date and time: 

(a) The PROPERTY is not encumbered by or subject to any easements (including 
prescriptive easements), claims of easement, rights, rights-of-way, licenses, 
restrictions, covenants, interests, discrepancies, conflicts in boundary lines, 
encroachments, leases, rental agreements, parties in possession (or with 
possessory rights) or other rights which are not on record in the Official Records 
of the County Recorder in Washoe County. 

(b) SELLER nor any other party is in violation, breach or default of any 
instruments which are related to or comprise exceptions in the PRELIMINARY 
REPORT. 

(c) There are no toxic materials, hazardous wastes or hazardous substances (as 
those terms are defined in the Resource Conservation and Recovery Act of 1976, 
as amended, or in the Comprehensive Environmental Response Compensation 
and Liability Act of 1980, as amended) on the PROPERTY, including, without 
limitation, any asbestos or asbestos related products. 

(d) SELLER has received no notices of any violation of any law, ordinance or 
regulation from any governmental authority with respect to the PROPERTY. 

(e) The PROPERTY and all buildings and other improvements located thereon 
are in full compliance with all applicable zoning, building, fire and other laws, 
statutes, ordinances, codes and governmental regulations. 

PURCHASE AND SALE AGREEMENT 
7695-7699 S. Virginia St. Rano,NV .. 

Page 4 of6 
Seller'S 
Buyer's 

LJW000335
Exhibit 47-4

A.App.1338

A.App.1338



(I) SELLER is not a person", as that term is defined in Section 1445 of 
the U.S. Internal Revenue Code of 1986, as amended. (In that regard, SELLER 
shall deposit into escrow, at or prior to CLOSE OF ESCROW, an affidavit in such 
fann as may be required by the United States Internal Revenue Service, setting 
forth SELLER'S full name, address and taxpayer identification number and stating 
under penalty of that SELLER is not a "foreign person" as so defined.) 

Prior to CLOSE OF ESCROW, SELLER shall, at its own cost, perfonm all acts and take 
all steps necessary to remedy and cure any breach of any of the foregoing warranties 
discovered or determined prior to CLOSE OF ESCROW and to place the PROPERTY in 
confonmance with the warranties. 

11 . 
CLOSE 

In the event of any damage or other loss to the PROPERTY prior to the 
BUYER shall be entitled to terminate this AGREEMEt:lT. 

12. Assignment. This AGREEMENT may be assigned by either SELLER or BUYER. 
Such an assignment is expressly approved by both SELLER and BUYER by this AGREEMENT 
and no other approval of the BUYER or SELLER is required. 

13. Notices. All notices, demands, requests, exercises and other communication under 
this AGREEMENT by either party shall be in writing and be either be personally delivered or. 

(a) sent by United Stales certified mail , return receipt requested, in which case notice 
shall be deemed delivered on the day the mail is postmarl<ed; 

(b) sent by a nationally recognized overnight courier, in which case nOlice shall be 
deemed delivered the same day the notice is delivered to that courier I or 

(c) sent by facsimile machine, in which case notice shall be deemed delivered on 
transmittal by the facsimile machine so long as a transmission report is generated that indicates 
the notice was successfully transmitted, as follows: 

TO SELLER: 
Larry Willard and or Assignees 

TO BUYERS: 
Longley Partners, LLC and or ASSignees 
elo Rob Cashell , Manager 
1200 Financial Blvd 
Reno, NV 89502 

These addresses may be changed by written notice to the other party, provided that no notice of a 
change of address shall be effective until actual receipt of that notice. 

13. Alternative Dispute Resolution. All disputes between SELLER and BUYER 
relating in any manner whatsoever to the enforcement of any terms and conditions of this 
AGREEMENT shall be resolved by Arbitration in [Washoe County, NV.] unless the parties 
mutually agree in writing to resolution through another forum (e.g. mediation or through a 
court action.) Arbitration shall be final and binding upon the Parties and shall be the exclusive 
remedy for all claims unless the parties agree otherwise in writing. Arbitration of all claims 
shall be in accordance with the Arbitration Rules of the American Arbitration Association, 
unless the parties agree otherwise in writing. The fees of the arbitrator shall be split between 
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both Parties equally. The parties agree that this Paragraph shall survive the termination of 
this Agreement. 

14. Attorney's Fees. If any legal action or any other proceeding. including arbitration or 
an action for declaratory relief, is brought for the enforcement of this AGREEMENT, or 
because of an alleged dispute, breach, default. or misrepresentation in connection with or 
arising from this AGREEMENT, the prevailing party shall be entitled to recover reasonable 
attorney's fees and other costs, in addition to any other relief to which the party may be 
entitled. The "PREVAILING PARTY' shall mean: <a) the party who dismisses an action in 
exchange for sums allegedly due; (b) the party who received performance from the other party 
of an alleged breach of covenant or a desired remedy where that is substantially equal to the 
release sought in an action; or (c) the party determined to be the prevailing party by a court of 
law. 
15. Entire Agreement. This instrument contains the entire agreement of the parties; 

any previous understandings of the parties regarding the subject matter of this AGREEMENT are 
expressly declared void and are superseded by this AGREEMENT. 

16. Time of Essence. Time is of the essence for each condition, term and provision of 
this AGREEMENT. 

17. Counteroarts. This AGREEMENT may be executed in one or more counterparts. 
Each shall be deemed an original and all taken together shall constitute one and the same. 

18. Severability. If any term or Provision of this AGREEMENT shall, to any extent, be 
held invalid or unenforceable, the other portions of this AGREEMENT shall not be affected. 

19. Waivers. A waiver or breach of the cove.nant or provision in this AGREEMENT 
shall not be deemed a waiver of any other covenant or provision in this AGREEMENT, and no 
waiver shall be valid unless in writing and executed by the party making the waiver. An extension 
of time for performance of any obligation or act shall not be deemed an extension of the time for 
performance of any other obligation or act. 

20. Construction. Section headings are solely for the convenience of the parties and 
are not a part of and shall not be used to interpret this AGREEMENT. The singular form shall 
include the plural and vice versa. This AGREEMENT shall not be construed as if rt had been 
prepared by one of the parties , but rather, as if both parties had prepared it. 

21.Goveming Law. This AGREEMENT shall be govemed and construed in accordance with 
California law, and the parties stipulate that any actions, lawsuits, and/or arbitration arising 
from this AGREEMENT shall take place in Washoe County. 

BY INITIALLING EACH PAGE ABOVE AND SIGNING BELOW, THE PARTIES 
ACKNOWLEDGE THAT THEY HAVE READ AND UNDERSTOOD THE ENTIRE AGREEMENT, 
AND ENTER INTO THIS AGREEMENT AS OF THE DATE FIRST WRITTEN ABOVE. 

SELLER . 

and or Assignees 
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SHORT SALE AGREEMENT 

THIS SHORT SALE AGREEMENT ("Agreement") is made as of February -,2014, 
by and among the NATIONAL CREDIT UNION ADMINISTRATION BOARD, in its 
capacity as Liquidating Agent for Telesis Community Credit Union ("Liquidating Agent"), 
OVERLAND DEVELOPMENT CORPORATION, a California corporation, LARRY J. 
WILLARD, individually, and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES 
WILLARD TRUST, dated November 14, 1987, jointly and severally (collectively 
"Borrower"), and LARRY J. WILLARD and KARIN WILLARD, jointly and severally 
(collectively "Guarantor"), with respect to the following facts: 

Recitals: 

A. Telesis Community Credit Union, a California state chartered credit union 
("Telesis") acting as a lender, previously made a loan to Borrower in the original principal 
amount of$13,312,500.00 ("Loan"). The Loan is evidenced by a certain Promissory Note dated 
as of February 28,2006 ("Note"), executed by Borrower in favor of Telesis. 

B. The Loan and Note are secured by, among other things: (i) that certain Deed of 
Trust, Assigmnent of Rents and Security Agreement dated as of February 28, 2006 ("Deed of 
Trust"), executed by Borrower, as grantor, in favor of Telesis, as beneficiary, and recorded on 
March 28, 2006 as Document No. 3367072 ·of the Official Records of the Washoe County 
Recorder ("Official Records"); (ii) that certain Assigmnent of Leases and Rents of even date 
therewith ("Assignment of Leases"), executed by Borrower in favor of Telesis, and recorded 
on March 28, 2006 as Document No. 3367073 of the Official Records, and (iii) one or more 
UCC-I Financing Statements ("DCC-Is") in favor of Telesis, as secured party (collectively, 
"Security Instruments"). The Security Instruments encumber Borrower's interest in certain 
real property and other property more particularly described therein ("Property"). 

C. The Loan was guaranteed by Larry J. Willard and Karin Willard, jointly and 
severally, pursuant to a Guaranty dated as of February 28, 2006 ("Guaranty"), executed by 
Guarantor in favor of Telesis. The Note, Security Instruments, Guaranty and all other 
documents executed by Borrower or Guarantors in connection with the Loan are sometimes 
collectively referred to herein as the "Loan Documents". 

D. After or contemporaneous with its making of the Loan, Telesis assigued partial 
interests in the Note and other Loan Documents to multiple third party participating lenders 
(collectively, "Other Lenders") pursuant to one or more separate agreements among Telesis 
and the Other Lenders. 

E. On May 31, 2012, Telesis, which was a federally insured California state 
chartered credit union, was placed into involuntary liquidation by the California Department of 
Financial Institutions. The National Credit Union Administration Board was appointed as 
liquidator. The National Credit Union Administration is an independent agency of the 
executive branch of the United States Government that regulates federally chartered and insured 
credit unions and some state chartered and federally insured credit unions. The National Credit 
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Union Administration is managed by the National Credit Union Administration Board pursuant 
to 12 U.S.C. § 1752a(a). 

F. Pursuant to 12 U.S.C. § 1787, the Liquidating Agent has the authority to and did 
accept appointment as the liquidating agent of Telesis. By operation oflaw, the National Credit 
Union Administration Board, acting in its capacity as Liquidating Agent of Telesis succeeded to 
all rights, title, authorities, and interest of Telesis, including with respect to its position under 
the Loan and the Loan Documents. The Liquidating Agent is therefore sometimes hereinafter 
referred to as the "Lender." 

G. Borrower desires to sell the Property. However, the current fair market value of 
the Property is less than the total outstanding balance of the Loan. Subject to the terms and 
conditions set forth herein, Lender is willing to agree to a short sale of the Property, whereby 
Lender, for itself and all Other Lenders, at the closing of the sale of the Property, will release 
the lien of the Deed of Trust and other Security Instruments to facilitate the sale of the Property, 
and concurrently release Borrower and Guarantors from all of their respective obligations under 
the Loan Documents. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, Lender, Borrower and Guarantor hereby agree as follows: 

1. Representations and Warranties. Borrower and Guarantor hereby represent and 
warrant to Lender as follows: 

a. To the best knowledge of Borrower and Guarantor, each of the 
statements made in the recitals at the beginning of this Agreement is correct and complete, and 
as of the date of this Agreement the outstanding principal balance of the Loan is as set forth in 
Exhibit "A"; 

b. Each of the Loan Documents, as modified hereby, is the legal, valid and 
binding obligation of Borrower andlor Guarantor, as applicable, enforceable by Lender 
according to its terms, and has not been modified or amended, other than as modified or 
amended by this Agreement; 

c. The execution and delivery of this Agreement by Borrower and 
Guarantor requires no approvals or authorizations from any person or entity not heretofore 
obtained; and does not violate, contravene or conflict with any law, order or regulation of any 
court or governmental authority or any contract or instrument to which Borrower or Guarantor 
is a party or by which Borrower, Guarantor or the Property may be bound; 

d. There is no action, suit, claim, cause of action or other proceeding in 
court or in any governmental agency now pending against Borrower or Guarantor which 
involves any claim affecting title to the Property. 

e. Neither Borrower nor Guarantor has a direct or indirect interest in Buyer 
(defined below), and neither Borrower nor Guarantor will directly or indirectly receive any 
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consideration in the sale of the Property to Buyer (except for Lender's performance of this 
Agreement); 

f. To the current actual knowledge of Borrower and Guarantor, Buyer is 
not: (i) a person or entity who is identified on the list of specially designated nationals subject 
to sanctions that is maintained by the u.s. Treasury Depar1ment, Office of Foreign Assets 
Control (accessible through the internet website http://www.treasury.gov/resource­
center/sanctions/SDN-List/Pages/default.aspx); or (ii) a person or entity with whom a U.S. 
citizen is prohibited to engage in transactions by any trade embargo, economic sanction, or 
other prohibition of United States law or Executive Order of the u.s. President; and 

g. To the current actual knowledge of Borrower and Guarantor, Buyer is 
not, as of the closing of the sale of the Property (the "Closing"), an institution-affiliated party or 
other person(s) suspended or removed from office in an insured credit union or is prohibited 
from any participation in the conduct of the affairs of any insured credit union, any insured 
depository institution, any institution treated as an insured bank or as a savings association, any 
institution chartered under the Farm Credit Act of 1971, any appropriate Federal Deposit 
institution regulatory agency, the Federal Finance Housing Board and any Federal home loan 
bank, and/or the Resolution Trust Corporation. 

2. Reaffirmations. Borrower and Guarantor comrrrn, represent, warrant and agree 
that: 

a. Each of the Loan Documents, as modified by this Agreement, remains in 
full force and effect as valid and binding obligations of the parties thereto and is hereby ratified 
and reaffirmed by them. The Deed of Trust remains a valid and properly perfected first lien on 
the Property subject only to encumbrances permitted as of the Loan closing or otherwise 
permitted under the Loan Documents. Borrower and Guarantor continue to be obligated to 
Lender under the Loan Documents. 

b. Borrower has no existing and asserted (and no known basis for any 
unasserted) claims, counterclaims, defenses or rights of setoff with respect to any of their 
payment obligations to the Lender under the Note or any other obligations under any of the Loan 
Documents. 

c. Guarantor has no existing and asserted (and no known basis for any 
unasserted) claims, counterclaims, defenses or rights of setoff with respect to Guarantor's 
obligations under the Guaranty. 

d. Borrower and Guarantor recognize and affirm the Liquidating Agent's 
rights as the Lender under the Loan Documents based upon the prior liquidation of Telesis and 
acknowledge and agree that no defenses to their obligations under the Loan Documents have 
arisen by virtue of that liquidation. 

e. Without limiting the foregoing, Guarantor consents and agrees to the 
terms hereof and the terms of the Loan as modified hereby, and confrrrns and reaffrrrns the 
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validity of Guarantor's Guaranty of all such obligations of Borrower as described In the Loan 
Documents as modified hereby. 

3. Sale of Prooertv: Release of Liens and Loan Obligations; Conditions. Subject 
to the terms and conditions set forth in this Agreement, Lender acknowledges, covenants and 
agrees as follows: 

a. Lender hereby approves Borrower's sale of the Property to LONGLEY 
PARTNERS, L.L.C., a Nevada limited liability company, or its assignee (collectively, "Longley 
Partners"), or to another Lender-approved third party not affiliated with Borrower or Guarantor 
(together with Longley Partners, each a "Buyer"), subject to Lender's approval of the 
transaction closing statement, provided Borrower causes Lender to be paid through the Property 
sale's escrow ("Escrow"), at the Closing and in cash (via wire transfer to Lender), a sum equal 
to the following: 

• A minimum of no less than $3,725,000.00, if the Closing occurs on 
or before March 3, 2014; or 

• A minimum of no less than $3,955,000.00 if the Closing occurs 
after March 3, 2014, but on or before March 21,2014. 

("Short Sale Payment"). Under no circumstances, shall Lender receive an amount lower than 
the Short Sale Payment specified above, including, without limitation, due to the need for the 
parties to pay real estate commissions (which, as described below, will not exceed a maximum 
of three percent (3%) of the sale price of the Property), escrow fees, or any other costs or fees of 
any kind whatsoever. Further, in no circumstances shall Lender's approval of the short sale 
contemplated by this Agreement be effective if the Closing of the sale of the Property occurs 
after March 21, 2014. If Lender approves the closing statement and if payment is received by 
Lender in at least the amounts set forth above, then Borrower's payment and Lender's receipt of 
the Short Sale Payment shall be deemed in full and complete satisfaction of the outstanding 
principal balance of the Loan and other amounts due and owing under the Loan Documents, as 
set forth in Exhibit A, including all accrued and unpaid interest, any fees, charges and costs 
payable by Borrower in connection with the Loan, and all other indebtedness, liabilities and 
other obligations to be paid or performed by Borrower and/or Guarantor under or in connection 
with the Loan and the Loan Documents (collectively, "Loan Obligations"). 

b. Each party to this Agreement agrees to pay its own attorneys' fees in 
connection with the sale of the Property and the Closing. 

c. At the Closing, subject to Lender's approval of the closing statement and 
receipt of the Short Sale Payment, Lender agrees to release the liens evidenced by the Deed of 
Trust and other Security Instruments and any other liens or security interests in its favor securing 
the Loan and the Loan Documents. Lender, at least one (1) business day before the Closing, 
shall: (i) deliver to Escrow the original signed Note and the original signed Guaranty, for 
delivery to Borrower and Guarantor at the Closing subject to Lender's receipt of the Short Sale 
Payment, with instructions to the escrow agent to mark the Note "Paid-In-Full" and mark the 
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Guaranty "Canceled" at the time of Closing subject to Lender's approval of the closing statement 
and receipt of the Short Sale Payment; (ii) execute and deliver to Escrow, for recordation at the 
Closing, subject to Lender's receipt of the Short Sale Payment, a substitution of trustee and deed 
of reconveyance, reconveying the Property in full, without warranty, to the person or persons 
legally entitled thereto; and (iii) deliver to Escrow, for filing or recording with the appropriate 
governmental entity, as applicable (subject to Lender's receipt of the Short Sale Payment), one or 
more completed UCC-3 termination statements, terminating the UCC-Is filed or recorded in 
connection with the Loan. 

d. Lender represents and warrants to Borrower and Guarantor that (i) Lender 
has the right, power and authority, for itself as Liquidating Agent of Telesis and on behalf of 
each of the Other Lenders, to enter into and perform this Agreement, without the consent of any 
other person or entity (including any of the Other Lenders), except for consents which have been 
received by Lender prior to the date of this Agreement, and (ii) upon Lender's execution and 
delivery of this Agreement, this is the legal, valid and binding obligation of each of Lender and 
the Other Lenders, enforceable by Borrower and Guarantor according to its terms. Effective as of 
the Closing, subject to Lender's approval of the closing statement and receipt of the Short Sale 
Payment, Lender, for itself as Liquidating Agent of Telesis and on behalf of each of the Other 
Lenders (and their respective predecessors-in-interest, successors and assigns), releases 
Borrower and Guarantor (and their respective heirs, legal representatives, successors, assigns and 
other Affiliates [defmed below]) from all of their respective Loan Obligations to be paid or 
performed under or in connection with the Loan and the Loan Documents, including without 
limitation, the outstanding principal balance of the Loan, as set forth in Exhibit A, and all 
accrued and unpaid interest, fees, charges, costs and other amounts due and owing under the 
Loan Documents. 

e. It is expressly understood and acknowledged by Borrower and Guarantor 
that, in the event the net proceeds remaining for distribution at Closing, after payment of any 
closing costs, commissions, and other miscellaneous expenses as referenced on the closing 
statement, exceed the minimum amounts to be paid to Lender as set forth above, that Lender 
shall also be entitled to any such excess, and, in no event shall any net proceeds or other funds be 
payable to Borrower or Guarantor. Notwithstanding the foregoing, a payment in the amount of 
One Hundred Fifty Thousand and No/IOO Dollars ($150,000.00) will be permitted by Lender to 
an entity known as V AAM and Associates, which is the holder of a junior lien against the 
Property, so long as such payment does not impair the ability of Borrower to pay the Short Sale 
Payment in full at Closing. 

f. As conditions of Lender's obligations under this Agreement: 

(1) Borrower shall continue to operate and manage the Property; 

(2) Borrower shall continue to pay all taxes, insurance, utilities and 
any other operating expenses of the Property, as and when required by the Loan Documents; 

(3) Borrower and Guarantor shall continue to comply with all other 
terms and conditions of the Loan Documents; 
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(4) Borrower shall provide all information and documents as 
reasonably requested by Buyer, Escrow and/or any applicable title company ("Title Company") 
in connection with the sale of the Property; 

(5) Borrower shall execute all documents as may be required by the 
purchase and sale agreement executed by Borrower and Buyer, and/or as may be reasonably 
requested by the Title Company; 

(6) Borrower may not allow any default under this Agreement to occur 
or continue; 

(7) Buyer shall certify by sworn verification, in the form attached 
hereto as Exhibit B which Borrower shall cause to be delivered to Lender at the Closing through 
Escrow, that neither Buyer nor any of its limited or general partners, members, managers, 
managing members, shareholders, officers, directors, joint venturers, or agents are, an institution­
affiliated party or other person(s) suspended or removed from office in an insured credit union, 
nor prohibited from any participation in the conduct of the affairs of any insured credit union, 
any insured depository institution, any institution treated as an insured bank or as a savings 
association, any institution chartered under the Farm Credit Act of 1971, any appropriate Federal 
Deposit institution regulatory agency, the Federal Finance Housing Board and any Federal home 
loan bank, and/or the Resolution Trust Corporation. 

(8) Nothing in this Agreement requires Lender to forbear from 
exercising any of its remedies with respect to any breaches or defaults by Borrower or Guarantor 
arising under the Loan Documents (following the running of any applicable notice and cure 
periods); and Lender hereby expressly reserves all rights, remedies or interests to which Lender 
is or may become legally entitled. Nothing in this Agreement obligates any party hereto to 
pursue any negotiations or further agreement with respect to the Loan Documents or the 
Property; 

(9) The sale of the Property between Borrower (as seller) and Buyer 
must be made on terms which are "AS ISfWHERE IS", and the purchase and sale agreement for 
the Property must expressly confmn that Buyer has undertaken necessary due diligence, or 
waived such due diligence by the time of Closing; 

(10) Subject to the additional time expressly allotted under Section 
3(a)(1), above, the Closing of the sale of the Property must occur on or before March 3, 2014; 

(11) The purchase and sale agreement for the sale of the Property shall 
expressly provide that any brokerage commission paid to all brokers (collectively) representing 
the parties shall be limited to a total of three percent (3%) of the sale price; and 

(12) The Short Sale Payment shall be made timely by wire transfer 
from Escrow to Lender. 

4 Defaults. Each of the following shall constitute a "Default" by Borrower and 
Guarantor hereunder, which would allow Lender, in its sole and absolute discretion, to terminate 
this agreement and repudiate its promises made hereunder. 
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a. Borrower's failure to keep or perform any covenant or agreement 
contained in this Agreement, and such failure continues for more than ten (10) days after written 
notice thereof by Lender; 

b. The occurrence or continuation of any default or event of default under 
any Loan Document beyond any applicable notice and cure period, unless waived by Lender, via 
the Closing hereunder being approved by Lender notwithstanding such default; 

c. Borrower or Guarantor repudiates or asserts a defense to any obligation or 
liability under any Loan Document or this Agreement or makes or pursues a claim against 
Lender; 

d. Any representation and warranty given by Borrower or Guarantor in this 
Agreement proves to be false, misleading or incorrect in any material respect when made or 
omits to state a material fact; or 

e. A petition for relief under any federal or state bankruptcy, reorganization 
or insolvency statute or law is filed by or against Borrower or Guarantor. 

5. Tax Consequences of Agreement. As part of its release of Borrower and 
Guarantors from their respective obligations under the Loan Documents, Lender, on its own 
behalf and on behalf of the Other Lenders, if and to the extent required by law, may file and 
issue IRS Form 1099-C Statement(s) to Borrower for the portion of the Loan Obligations that 
are not paid. Release of the Loan Obligations by Lender mayor may not be treated as income to 
Borrower and be the subject of state and federal taxation. Lender and its legal counsel are not 
tax attorneys and advise Borrower to seek legal advice on matters of taxation. In the event 
Lender files or issues such 1099-C, nothing herein precludes or prohibits Borrower from 
contesting the 1099-C with the Internal Revenue Service or other gove=ental taxation 
agency. However, Borrower agrees they will not make any claim against Lender as a result of 
its filing or issuance of any such 1099-C, and that this Agreement constitutes a bar to any such 
claim by Borrower against Lender in connection thereto. 

6. Release of Claims. Subject to the terms and conditions set forth in this 
Agreement, Borrower and Guarantor agree as follows: 

a. Certain Waivers. To the fullest extent permitted by law, except as 
otherwise expressly stated in this Agreement, Borrower and Guarantor each hereby waives and 
relinquishes the following, effective as of the Closing: (i) any right that it may have to legal or 
equitable relief to cause any stay, suspension, abatement, postponement, or termination of any 
enforcement by Lender of its rights and remedies under the Loan Documents or applicable law 
(excepting its right, if and to the extent applicable, to file a case under the U.S. Bankruptcy 
Code); and (ii) the pleading of any statute of limitations or similar defense to the collection of 
the Loan. 

b. Release of All Claims. Effective as of the Closing, in consideration of, and 
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as a material inducement to, Lender's entering into this Agreement, Borrower and Guarantor, on 
behalf of themselves, their Affiliates (as such term is defined in 17 C.F.R. Sec. 230.405), and 
their respective shareholders, general partners, members, managers, officers, directors, agents, 
employees, representatives, predecessors-in-interest, successors and assigns, and all persons 
acting by, through, under or under control of any of the foregoing (collectively, the "Releasing 
Parties"), each hereby waives, releases, forever discharges and covenants not to sue Telesis, the 
National Credit Union Administration, and the National Credit Union Administration Board, 
acting heretofore or now or hereafter in any capacity, including as Liquidating Agent and as 
Lender, Other Lenders, and all of their subsidiaries, affiliates, divisions, officers, directors, 
members, employees, agents, attorneys, advisors, predecessors-in-interest, successors and 
assigns (collectively, the "Released Parties") from any and all claims, demands, debts, 
liabilities, damages, costs, expenses, contracts, obligations, indebtedness, defenses, accounts, 
torts, causes of action or claims for relief of whatever kind or nature, whether known or 
unknown, suspected or unsuspected, foreseen or unforeseen, direct or indirect, fixed or 
contingent, liquidated or unliquidated, and disputed or undisputed (collectively, "Claims") 
which the Releasing Parties may have or which may hereafter be asserted or accrue against any 
of the Released Parties resulting from or in any way relating to any act or omission done or 
committed by Released Parties at any time prior to the date of the Closing, including without 
limitation: (i) any Released Party's administration or funding of the Loan on or before the date of 
this Agreement; (ii) the conduct of any Released Party during the negotiation, documentation, 
execution and delivery of this Agreement; and (iii) any other acts or omissions by any Released 
Party on or before the Closing in connection with the Loan or any of the Loan Documents or in 
connection with the Property or any other real and personal property in which a lien or security 
interest has been created in favor of Lender or any predecessor-in-interest to Lender pursuant to 
any of the Loan Documents. Effective as of the Closing, Borrower and Guarantor each represents 
and warrants that neither it nor its respective Releasing Parties has assigned, conveyed or 
transferred all or any portion of the released Claims. If any of the Releasing Parties asserts any of 
the released Claims against any Released Party following the Closing, Borrower or such 
Guarantor, respectively, shall pay to such Released Party all damages caused thereby and all 
reasonable attorueys' fees and expenses incurred by such Released Party in defending against 
such released Claims. 

c. Release Includes Unknown Claims. Effective as of the Closing, Borrower 
and Guarantor each expressly waives and assumes the risk of any and all Claims which may exist 
as of the date of this Agreement but which it does not know or suspect to exist in its favor for 
any reason, including ignorance, oversight, error, negligence, or otherwise, and which, if known, 
would or could affect its decision to enter into this Agreement. Without limiting the generality 
of the foregoing, effective as of the Closing, each Borrower and each Guarantor expressly waives 
any and all rights conferred upon it by any statute or law which provides that a release does not 
extend to claims which the claimant does not know or suspect to exist in his favor at the time of 
executing the release, which if known by the claimant must have materially affected its 
settlement with the released party, including, without limitation, all rights under California Civil 
Code Section 1542, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH 
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN 
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HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 
RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HA VB 
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR. 

d. Complete Defense. Any release by Releasing Parties shall constitute a 
complete defense to any Claims that may be instituted, prosecuted, or attempted, in breach of 
said release. 

e. Voluntary Waiver and Release: Subsequent Facts. Borrower and 
Guarantor each acknowledges that these waivers and releases are voluntary and are given 
without any duress or undue influence, as part of the consideration for Lender's providing the 
covenants and agreements set forth herein. Borrower and Guarantor each expressly 
acknowledges that they (or any of them) may hereafter discover facts different from or in 
addition to those which they (or any of them) now believes to be true with respect to the release 
of the Claims, and agrees that, subject to the terms and conditions of this Agreement, effective 
as of the Closing, the foregoing waivers and releases shall be and remain effective in all 
respects notwithstanding such different or additional facts. 

f. No Admission. Nothing stated or implied in this Agreement shall be 
construed as an admission by Lender or any of the Released Parties of any liability of any kind, 
such liability being expressly denied. 

g. Limitations. Notwithstanding anything to the contrary contained in this 
Section 6 or elsewhere herein, none of the Claims released by Borrower and Guarantor herein 
shall be deemed to include any of Lender's obligations under this Agreement, and none of 
Borrower's and Guarantor's waivers or releases contained in this Section 6 or elsewhere herein 
shall be deemed effective unless and until the Closing occurs. 

7. Revival of Obligations. If a court of competent jurisdiction shall find or hold 
that any payment of money or transfer of property pursuant to this Agreement is "fraudulent" 
within the meaning of any state, federal or foreign law related to fraudulent transfers or 
conveyances, preferential or otherwise voidable or recoverable, in whole or in part, for any 
reason, under the U.S. Bankruptcy Code or any other state, federal or foreign law (each such 
payment or transfer being hereinafter referred to as a "Voidable Transfer") and, as a 
consequence, Lender is required to repay, return or restore the Voidable Transfer, or any 
portion thereof, then, after that which is repaid, returned or restored pursuant to such Voidable 
Transfer, the liability of Borrower or Guarantor shall automatically be revived, reinstated and 
restored to the extent thereof and shall exist as though such Voidable Transfer had never been 
made to Lender, provided, however, that Borrower and Guarantor shall be credited with, and 
their liability hereunder shall be deemed satisfied, for such payment or transfer to the extent, if 
any, the same does not constitute a Voidable Transfer. Borrower and Guarantor each expressly 
acknowledges and agrees that Lender may rely upon advice of counsel and, if so advised by 
counsel, may, in the exercise of its good faith business judgment, settle, without defending, any 
action to avoid any alleged Voidable Transfer, provided Lender first affords Borrower and 
Guarantor with the opportunity to defend any such action at their sole expense, and that such 
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settlement shall be deemed to be a repayment or restoration of such Voidable Transfer pursnant 
to this provision. Nothing set forth herein is an admission that any Voidable Transfer has 
occurred. 

8. Dispute Resolution. This Section 8 concerns the resolution of any controversies 
or claims between or among Borrower, Guarantor, and Lender (and the Other Lenders), 
whether arising in contract, tort or by statute, including controversies or claims that arise out of 
or relate to this Agreement or any of the Loan Documents (collectively, "Disputes"). To the 
extent penuitted by law, all Disputes that cannot be resolved infonually between the parties 
shall be filed in the United States District Court where the Property is located and resolved by a 
judge without a jury. Any jury trial waiver set forth in the Loan Documents is hereby 
incorporated by reference in this Agreement. 

This Section 8 does not limit the right of any party to: (i) exercise self-help remedies; 
(ii) initiate judicial or non-judicial foreclosure against any real or personal property collateral; 
(iii) exercise any judicial or power of sale rights; or (iv) act in a court of law to obtain an 
interim remedy, such as but not limited to, injunctive relief, writ of possession or appointment 
of a receiver, or additional or supplementary remedies. The filing of a court action is not 
intended to constitute a waiver of the right of any party, including the suing party, thereafter to 
request or require submittal of the Dispute to judicial reference if and to the extent provided in 
the Loan Documents. 

9. Notices. All demands, notices and communications to a party hereunder shall be 
in writing and shall be deemed to have been duly given if delivered in accordance with the 
tenus of the notice provisions of the Loan Documents. All such demands, notices and 
communications shall be delivered to a party hereunder at the relevant address specified below 
(or such other address as such party may designate from time to time by not less than ten (10) 
days' prior written notice in accordance with this provision): 

If to Borrower and/or Overland Development Corporation and Larry J. Willard 
Guarantor: c/o Larry James Willard 

With a copy to: 

If to Buyer: 

Stanley A. Zlotoff, Esq. 
300 South First Street, Suite 215 
San Jose, CA 95113 

Longley Partners, L.L.C. 

Attn: Robert Cashell, Jr., Managing Member 
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With a copy to: 

If to Lender: 

With a copy to: 

clo Business Partners, LLC 
9301 Corbin Ave., Suite 1200 
Northridge, California 91324 

Albright, Stoddard, Warnick & Albright 
801 S. Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Attention: D. Chris Albright, Esq. 

Any notice, demand or other communication hereunder shall be deemed to have been duly 
given when received on the date delivered to or received at the premises of the addressee (as 
evidenced, in the case of registered or certified mail, by the date noted on the return receipt) if 
received or delivered prior to 5:00 p.m. local time and, if received or delivered after such 
time, shall be deemed to have been received on the next business day). The parties hereby 
agree that, notwithstanding the foregoing, any failure to send a courtesy copy of a notice, 
demand or other communication hereunder shall not constitute a material breach of this 
Agreement nor shall such failure impair the effectiveness of such notice, demand or other 
communication. 

10. Miscellaneous Provisions. 

a. Binding NaturelNo Third Party Beneficiaries. The provisions of this 
Agreement shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and assigns, except that (i) neither Borrower nor Guarantor may assign, 
delegate or otherwise transfer any of its rights and obligations under this Agreement without the 
prior written consent of Lender, and (ii) all of the Other Lenders shall be bound by this 
Agreement to the extent of their respective interests in the Loan and the Loan Documents. 
Subject to the foregoing, this Agreement is made and entered into for the sole protection and 
benefit of the parties hereto and the Released Parties, and no other person or entity shall be a 
direct or indirect beneficiary of this Agreement. 

b. Severability. If any provision of this Agreement or any of the Loan 
Documents shall for any reason be determined by a court of competent jurisdiction to be 
unenforceable in any respect, such unenforceability shall not affect any other provision hereof 
or thereof; and this Agreement or such other Loan Document shall be construed as if such 
unenforceable provision had not been contained herein or therein. 

c. Interoretation: Entire A!!feement: Amendment. In the event of any 
express conflict between this Agreement and any of the Loan Documents, the provisions of this 
Agreement shall govern. Time is of the essence for all payments to be made and all obligations 
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to be performed under this Agreement. All representations, warranties, waivers and releases of 
Borrower and Guarantor made in this Agreement shall survive the termination or other 
cancellation of this Agreement. This Agreement contains or incorporates the entire agreement 
of the parties hereto with respect to the matters discussed herein, and there are no other 
agreements, written or oral, between the parties respecting the subject matter hereof. This 
Agreement may only be amended by a written instrument executed by each of the parties 
hereto. 

d. No Implied Waiver. Neither the failure nor delay by Lender to exercise 
its remedies nor the acceptance of any payments hereunder or any other partial performance 
(whether before or after the date of this Agreement) shall operate as a waiver thereof nor 
prohibit, restrict, or otherwise inhibit Lender from exercising any right or remedy it may have 
under any of the Loan Documents (except to the extent of the explicit terms hereof) or 
constitute a cure of any existing default. No single or partial exercise of any right, power or 
privilege hereunder shall preclude any other or further exercise thereof or the exercise of any 
other right, power or privilege. 

e. Counterparts; Signatures. This Agreement may be executed by the parties 
in any number of counterparts and on separate counterparts, each of which when executed and 
delivered shall be an original, but all of which shall together constitute one and the same 
instrument. The parties' signatures may be exchanged by any form of facsimile transmission 
(including, for this purpose, email transmission of PDF documents), and each party agrees to be 
bound by its own facsimile signature and to accept the facsimile signature of the other parties, 
which copies shall also be fully admissible in any court proceedings to the same extent as the 
originals. 

f. Attorneys' Fees. If any party hereto shall bring or participate in any 
successful legal action or proceeding to enforce, defend or construe any provision of this 
Agreement or any of the Loan Documents, the prevailing party shall recover from the non­
prevailing party all reasonable legal expenses and costs, including reasonable attorneys' fees, as 
determined by a court of competent jurisdiction, which the prevailing party may incur in 
connection with such action or proceeding. 

g. Governing Law. This Agreement shall be governed by the laws of the 
State of Nevada. Nothing in this Agreement shall abridge, contradict, contravene or otherwise 
impair any rights, privileges, powers or protections the NCUA enjoys and/or is obligated to 
perform as an independent federal agency of the United States Government, including statutes 
and regnlations regarding claims by and against the NCUA or the NCUA Board in its capacity 
as Liquidating Agent of various credit unions, and accordingly Liquidating Agent reserves the 
right to have any claim under this agreement heard by the appropriate United States District 
Court pursuant to 12 U.S.C. § 1 789(a)(2). 

[REMAINDER OF TillS PAGE INTENTIONALLY LEFT BLANK. SIGNATURE 
PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first 
above written. 

Lender: 

NATIONAL CREDIT UNION 
ADMINISTRATION BOARD, in its capacity 
as Liquidating Agent for Telesis Community 
Credit Union 

By: 
Nam-e-:--------------------------

Title: --------------------------

-13-

Borrower: 

OVERLAND DEVELOPMENT 
CORPORATION, a California 
corporation 

B~~.ca~~ 
Name: ~v..:t" WIU.JJ/J!D 
Title: President 

~/?~/ ARR.: ARn, individually 

THE LARRY JAMES WILLARD 
TRUST, dated November 14, 1987 

Guarantor: 

Karin Willard 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189 

State of California 

Countyof ~ l/) 1)) eV 0 
On teA?! \'1 I '}D I l before me, -----,,-" "-42i-.L:cIL..L.L~~~==:-£:<~~---1""'-L"-,«"--" 

Date 

personally appeared -,l.L'ft-=-,f01Aj"-.:+-.J+-~--IA"LL.!'-'--"2S=:~=----------

Place Notary Seal Above 

who proved to me on the basis of satisfactory 
evidence to be the person(;;r whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/st1e1tfley executed the same in 
his/heflttieir authorized yapacity(iesj", and that by 
his/her/tlfeir signaturefS) on the instrument the 
person(s). or the entity upon behalf of which the 
person(l>l' acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my h n and official seal. 

Signature: -:,L~::::::,::;;;:~~~~~'j.~== 
OpnONAL--~------~~--~-----

Though the information below is not required by law, it may p ve valuable to persons relying on tlie document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached D~u,ment L r?, / ~ 
Title or Type of Document: -=~:;::',-,-04 __ v--,-r--:-_=-.)_I"-_U __ ~_",,-______________ _ 

Document Date: '::eb. r7, ?-o / L7 
I 

Number of Pages: _____ _ 

Signer(s) Other Than Named Above: ________________________ _ 

Capacity(ies) Claimed by Signer(s) 
Signer's Name: ____________ _ 

o Corporate Officer - Title(s): _______ _ 

o Individual RIGHT THUMBPRINT 
OF SIGNER 

o Partner - D Limited D General Top of thumb here 

o Attorney in Fact 

o Trustee 

o Guardian or Conservator 

o Other: ______ --'-_ 

Signer Is Representing: ___ _ 

Signer's Name: ____________ _ 

o Corporate Officer - Title(s): _______ _ 

o Individual RIGHT THUMBPRINT 
OF SIGNER 

D Partner - 0 Limited D General Top of thumb here 

o Attorney in Fact 

o Trustee 

o Guardian or Conservator 
o Other: ________ _ 

Signer Is Representing: ___ _ 

© 2010 National Notary Association. NalionalNotary.org • 1-800-US NOTARY (1-800-876-6827) Item #5907 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first 
above written. 

Lender: 

NATIONAL CREDIT UNION 
ADMINISTRATION BOARD, in its capacity 
as Liquidating Agent for Telesis Community 
Credit Union 

By: ____________ _ 
Name: --------------
Title: _____________ _ 

-13-

Borrower: 

OVERLAND DEVELOPMENT 
CORPORATION, a California 
corporation 

By: 
Nam-e-:------------

Title: President 

LARRY J. WILLARD, individually 

THE LARRY JAMES WILLARD 
TRUST, dated November 14,1987 

Larry J. Willard, Trustee 

Guarantor: 

Larry J. Willard 

Karin Willard 
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'i';:,c 
STATE OFlswlADf. ~ 

COUNTY OF \( t:3L-~ 

) 
) 
) 

On fi;(l, l q , 20~ before me, ~ aA M ~a-Jpersonally 
appeared '~N W \ LJ 19 20 who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/ll1'6 subscribed to the within Instrument 
and acknowledged to me that hetshe/~xecuted the same in hlsfher/tlreir authorized 
capacity(ies), and that by l:!is!her/theit- signature(s) on the Instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Nevada that the 
foregoing paragraph is true and correct. 

TARJA K. MCLEAN 
Notary Public 

423 Cedar Avenue 
Kelowna, BC V1Y 4X2 
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EXHIBIT A 

OUTSTANDING LOAN BALANCE 

The outstanding principal balance of the Loan as of the date of this Agreement is 
Thirteen Million Five Hundred Sixty-Five Thousand One Hundred Thirty-Four and 
NollOO Dollars ($13,565,134.00), plus accrued interest from January 31, 2014 through 
the date ofthis Agreement. 
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EXHIBITB 

BUYER'S CERTIFICATION 

LONGLEY PARTNERS, L.L.c., a Nevada limited liability company ("Buyer"), 
by its authorized representative, hereby certifies as follows: 

As of the closing date of its purchase of the properly located generally at or 
about 7695 and 7699 S. Virginia Street, Reno, NV 89511, neither Buyer, nor any of its 
members, managers, managing members, limited or general pmtners, shareholders, 
officers, directors, joint venturers, or agents, arc an institution-arJiliated patty that has 
been suspended or removed from office in an insured credit union or is prohibited from 
any participation in the conduct ofthe affairs of any insured depository institution, any 
institution treated as an insured bank or as a savings association, any insured credit 
union, any institution chartered under the Farm Credit Act of 1971, any appropriate 
Federal banking regulatory agency, the Federal Finance Housing Board and any Federal 
home loan bank, andlor the Resolution Trust Corporation, and accordingly neither 
Buyer nor any of its members, managers, managing members, limited or general 
partners, shareholders, officers, directors, joint venturers, or agents are currently found 
on the lists of institution-amliated patties that arc prohibited by the FHFA or any 
appropriate Fedet·al banking regulatory agency, including but no! limited to OCC, FDIC, 
FRB, and NellA, from said participation in the conduct of aJfairs of such institutions. 

j declare under penalty ofpeJjury under the laws of the State of Nevada that the 
foregoing is true and correct. 

DATED:~).z.. Jj'/ ___ _ LONGLEY PARTNERS, L.L.C., a Nevada 
limited liability company 
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STATE OF NEVADA ) 
lJ .) 

COUNTYOF~) 

On "U _il~ 2~1 before me, rtfiJitnl.;,J, ~, personally 
appeared ~. ~ ~ __ who proved to me on the basis of satisfactory 
evidence to be the person(s) wh\:c name(s) is/are subscribed to the within Instrument 
and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the Instrument the person(s), or 
the entity upon behalfofwhich the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws ohhe State of Nevada that the 
toregoing paragraph is true and correct. 

" " '" . " 
eSTHER M. SEXTON, 

Notary Publlo' Stat. of Nevada 
/IppoIlttlnOnt Racor<lod In W,oboo C<iU11ty 

.02-'135(»2. 
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-CONSENT TO ACT 
This fonn does not constitute a contract for services nor an agreement to pay compensation. 

DESCRIPTION OF TRANSACTION: The real estate transaction is the ~ sale and purchase orO lease of 

Property Address: 7695-7699 S. Virginia Street, Reno, NV 

In Nevada, a real estate licensee may act for more than one party in a real estate transaction; however, before the licensee does so, he or she 
must obtain the written consent of each party. This form is that consent. Before you consent to having a licensee represent both yourself 
and the other party, you should read this form and understand it. 

licensee: The licensee in this real estate transaction is Daniel Gluhaich (''Licensee'') whose license number is 0050164 and who is 
affiliated with Colliers Nevada Il..C dba Colliers International ("Brokerage''). 

Seller/Landlord Latty 1. Willard. Overland Development COq1, LLC 

Buyer/Tenant __ ~Lo~n~g~le~y~P~artn~~~~s.~Il..~C~ _____________________________ _____________________________ __ 

CONFLICT OF INTEREST: A licensee in a real estate transaction may legally act for two or more parties who have interests adverse 
to each other. In acting for these parties, the licensee has a conflict of interest. 

DISCLOSURE OF CONFIDENTIAL INFORMATION: Licensee will not disclose any confidential information for one year after 
the revocation or termination of any brokerage agreement entered into with a party to this transaction, unless Licensee is required to do so 
by a court of competent jurisdiction or is given written permission to do so by that party. Confidential information includes, but is not 
limited to, the client's motivation to purchase, trade or sell, which if disclosed, could harm one party's bargaining position or benefit the 
other. 

DUTIES OF LICENSEE: Licensee shall provide you with a "Duties Owed by a Nevada Real Estate Licensee" disclosure form, which 
lists the duties a licensee owes to all parties of a real estate transaction, and those owed to the licensee's client. When representing both 
parties, the licensee owes the same duties to both seller and buyer. Licensee shall disclose to both Seller and Buyer all known defects in the 
property, any matter that must be disclosed by law, and any information that the licensee believes may be material or might affect 
Seller's/Landlord's or Buyer's/Tenant's decisions with respect to this transaction. 

NO REQUIREMENT TO CONSENT: You are not required to consent to this licensee acting on your behalf. You may 
Reject this consent and obtain your own agent, 
Represent yourself, 
Request that the licensee's broker assign you your own licensee. 

CONFIRMATION OF DISCLOSURE AND INFORMATION CONSENT 

BY MY SIGNATURE BELOW, I UNDERSTAND AND CONSENT: I am giving my consent to have the above identified licensee 
act for both the other party and mc. By signing below, I acknowledge that I understand the ramifications of this consent, and that I 
acknowledge that I am giving this consent without coercion. 

I/We acknowledge receipt of a copy of this list of licensee duties, and have read and understand this disclosure. 

'SeiiCTJL(i1Uilor. ;;> Date Time B1!Jcr/Tenant Date Time 

0-.->,,£;1 /U-~ ~~r+~/.:A C 

b .... z · ~~, /~.#-""" - 't -) :',):::/ 
S elled Landlo~ ==V;te Time B"t-ry-er-I"T,"e-na-~-:lt,-----------------------"D'a-:tc--------,T,:;:t.,..·flJ-e---

Approved Nevada Real Estate Division 
Replaces all previous editions 

524 
Revised 07/08/10 
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Seller's Final Closing Statement 

File 1722 

3/6/14 2:47PM 

Seller(s) 

Buyer(s) 

Lender 

Property 

NorCal Escrow Solutions, Inc. (408) 842-1760 

Seller's Final Closing Statement 
Overland Development Corporation , Inc., 826 Vanderbuilt Place, San Diego, CA 
92103 
Larry J. Willa rd, Truste of the Larry James Willard Trust dated 11/14/1987, 826 
Vanderbuilt Place, San Diego, CA 92103 

Longley Partners , LLC, 1200 Financial Boulevard, Reno, NV 89502 

Heritage Bank of Nevada, 1401 S. Virgin ia Street, Reno , NV 89502 

7693 S Virginia St. , Reno , NV 89511 

Closing date 

Bank 

03/03/2014 Proration date 

BOW - BANK OF THE WEST 

Escrow Unit 1 - NorCal Escrow Solutions, Inc. 

Escrow Officer Lucinda A. Reineccius 

Contract Sales Price ......... .. .. ........ .... .... .. ... .. .. ... .... ... .. ..... , .. .. ........ .... ..... .... , .. ..... .. ... ... .. .......... ..... ... . . 

Other Adjustments: 

Credit from Realtor for closing costs from Colliers Nevada LLC dba Colliers International ........... .. .. .. 

Credit from buyer to seller .... ... .. ... .. ..... .. .. .. .... .... ... ... .. .... .... ..... .. .. .... ..... ..... .. ..... ... .... .... ...... ..... .. .. .... .. . 

Payoffs : 

Payoff of first mortgage loan to National Credit Union Administration Boad .... 

Principal Balance Good Thru ......... .. .. ... ........... .. ......................... ....... .... $3 ,699,802.70 

Payoff of second mortgage loan to Vaam and Assoc .. ..... ..... ... .. .. .. .. .... .. ..... ........ ..... ...... .. .. ... ... .. ... .. . 

Principal Balance Goo'd Jhru .... ... .. ... ........... ..... .. ....... .......... ..... ............. $150,000.00 

Commissions: 

$120,000.00 to Colliers International. ............ .. ... ............... ... ......... , .... ...... ............. ... ... .... .. ... ........... . . 

Title Charges: 

Settlement or closing fee to NorCal Escrow Solutions, Inc .... .. ... .. .......... ... .. ... ..... .. .. .......... ....... .. .. ... .. 

Owner's title insurance to Stewart Title of Nevada 

Liability amount $4,000,000.00 .... ... .. .......... ........ ....... , ... ..... .... ........ ..... ..... .... ...... ..... ........ ............ . . 

Notary Fee to Notary Public .. .... ..... ... .... .. .. ... .. .... .... ... ... .. ...... .. .. ..... .. .... ....... .... .. ..... .. ... ...... .... ...... ..... . .. 

Document Preparation to NorCal Escrow Solutions, Inc .............. .... ..... .. ....... .. ...... ...... .. .. ... ...... ... , .... .. 

Courier/Mail Service Fee to NorCal Escrow Solutions, Inc ........ .. ... .. ..... ... .. .. .. .. ... .... .... .. .. .. ... .. .. ......... . 

Wire Fee to NorCal Escrow Solutions, Inc .................... .. ............. ... .. ............. , ..... ... .. .... .... ............... . 

Recording/Filing fees for recons & UCC to NorCal Escrow Solutions, Inc ........ .. ... ......... ... .. ...... ...... .. 

Recording Fees/Transfer Charges : 

State tax/stamps to Stewart Title of Nevada .. ..... .... ...... ........ ... ...... .. .. ... .... ... ... .. ............ .. .. .. ... .. ........ .. 

Additional Charges: 

Debit 

3,699,802.70 

150,000.00 

120,000.00 

1,750.00 

4,000.00 

100.00 

300.00 

85.00 

60.00 

120.00 

8,200.00 

None 

Credit 

4,000,000.00 

354.68 

50,000.00 

2012/2013 Tax Year to Washoe County Tax Collector. .... .. ...... .... .. ... .. ..... ... .. ,.. ... ........... ..... .. ... ........ . 65,936.98 
--------~------------------Subtotal : 4,050,354.68 4,050,354.68 

Balance due to Seller: ------------------------Totals: 4,050,354.68 4,050,354.68 
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Seller's Final Closing Statement 

File 1722 

3/6/14 2:47PM 

Seller(s) 

Buyer(s) 

Lender 

Property 

NorCal Escrow Solutions, Inc. (408) 842-1760 

Seller's Final Closing Statement 
Overland Development Corporation, Inc., 826 Vanderbuilt Place, San Diego, CA 
92103 
Larry J. Willard , Truste of the Larry James Willard Trust dated 11/14/1987, 826 
Vanderbuilt Place, San Diego, CA 92103 

Longley Partners , LLC, 1200 Financial Boulevard, Reno, NV 89502 

Heritage Bank of Nevada, 1401 S. Virginia Street, Reno, NV 89502 

7693 S Virginia St. , Reno, NV 89511 

Closing date 

Bank 

03/03/2014 Proration date 

BOW - BANK OF THE WEST 

Escrow Unit 1 - NorCal Escrow Solutions, Inc. 

Escrow Officer Lucinda A. Reineccius 

Contract Sales Price ......... .. .... ..... ............................ ....... .... .... ........ ... ..... .. ......... ................... .. .... ... . 

Other Adjustments: 

Credit from Realtor for closing costs from Colliers Nevada LLC dba Colliers International .... ..... ...... .. 

Credit from buyer to seller ....................................... " ..... .... .... .. .. .... .... ........ .... .. ........... ... ... .... .. .. ...... . 

Payoffs: 

Payoff of first mortgage loan to National Credit Union Administration Boad ........... ... .. .. ....... .. ....... ... . 

Principal Balance Good Thru ......... .. .. ................ ... .. .................... ..... ...... $3 ,699,802.70 

Payoff of second mortgage loan to Vaam and Assoc .. ............ ..... .. .... .. .. ................ .. ... . 

Principal Balance Goo'd,Thru ...... .. .. ..................................................... $150,000.00 

Commissions: 

$120,000.00 to Colliers International. ......... .. .. ................... ............... ...... ...... .. ... ..... .. ........................ . 

Title Charges: 

Settlement or closing fee to NorCal Escrow Solutions, Inc .................... .. ..... ...................... .. .... .. .. ... .. 

Owner's title insurance to Stewart Title of Nevada 

Liability amount $4,000,000.00 ....... .. .................... ....... .... ... ...... .. .... .. ......... ... ..... .. .... ... ..... ... ......... . . 

Notary Fee to Notary Public .. .... ... ..... ... ..... ......... .... ............... .. .... .. ...... .... ....... .. ......... ... .......... .... .. ... . .. 

Document Preparation to NorCal Escrow Solutions, Inc ........... .. .. ........... .. ...... ...... ........ .. ............ , ... .. . 

Courier/Mail Service Fee to NorCal Escrow Solutions, Inc ....... ..... .. ... .. .. .. ...... ... .. .. ... .. ... ... ........... .. ... .. 

Wire Fee to NorCal Escrow Solutions, Inc .................................. .. .. .. ............. .... ......... .. .................. .. 

Recording/Filing fees for recons & UCC to NorCal Escrow Solutions, Inc .. ..... .... ...... .. ......... ... ... .. ... .. 

Recording Fees/Transfer Charges: 

State tax/stamps to Stewart Title of Nevada .. ... ....... .......................... ............. .... .. .. .. .... .. .... .. ........... .. 

Additional Charges: 

Debit 

3,699,802.70 

150,000.00 

120,000.00 

1,750.00 

4,000.00 

100.00 

300.00 

85.00 

60.00 

120.00 

8,200.00 

None 

Credit 

4,000,000.00 

354.68 

50,000.00 

2012/2013 Tax Year to Washoe County Tax Collector. .... ..... .. ................ ....... .. ... .. ... .. .... .... .. .... .... ..... 65,936.98 
--------~------------------Subtotal : 4,050,354.68 4,050,354.68 

Balance due to Seller: ------------------------Totals: 4,050,354.68 4,050,354.68 

~Y: _.1---7.:::-----...... 
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name, street address, city or town, state or province, country, 1 Date OMS No. 1545~ 1424 
ZIP or foreign postal code, and telephone no. 

NCUAB/TCCU 
C/O Business Partners LLC 
9301 Corbin, Suite 1200 

324 
Ii 

Overland Development Corp, Inc 

175 E. Main Street Suite# 130 

of debt discharged G)) rry 1. 4 
8597250.20 @;,I!,j) 

Interest jf included in box 2 

4 Debt description 

1 st Lien Loan 

Form 1099-C 

Cancellation 
of Debt 

For Debtor 
This is important tax 

information and is being 
furnished to the Internal 
Revenue Service. If you 

lsiiChe(;ke;fii;e;'iOiiiOr;:;;;;p;;;;;;;a~i€ibieTc;;---==i are required to file a 
I return, a negligence 

• Il>- [XI penalty or other 
sanction may be 

repayment of the debt 

imposed on you if 

~~~~~~·I~I~~~~~~g~~7;-_____ --------+s;::;;;;;:;;;;;;t;i;:;;;;;;;;;-;:;;;;;;----r;7F,;;:-;;;;;;:;W;;;;;:;;;;;-;;;;;;;;;;t,~ taxable income results from this transaction 
(see instructions) 6 Identifiable event code and the IRS determines 

5940904082 that it has not been 

Form your www.irs.gov/form109ge Department of the Treasury ~ Internal Revenue Service 

LJW-TT-000315
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DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: AWebster@dickinsonwright.com 
 
Attorneys for Defendants  
Berry-Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

LARRY J. WILLARD, individually    

and as trustee of the Larry James Willard  

Trust Fund; OVERLAND DEVELOPMENT 

CORPORATION, a California corporation; 

EDWARD C. WOOLEY AND JUDITH A. 

WOOLEY, individually and as trustees of 

the Edward C. Wooley and Judith A. 

Wooley Intervivos Revocable Trust 2000, 
 
                                   Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a  
Nevada corporation; and JERRY HERBST, 
an individual 
 
                                    Defendants. 
                                                                 / 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
an individual; 
 
                                   Counterclaimants, 
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vs 
 
 
LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust 
Fund; OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
 
  

  DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

 Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst 

(collectively, “Defendants”) hereby respectfully submit this Reply in support of their Motion for 

Partial Summary Judgment seeking judgment in Defendants’ favor on certain claims for 

consequential damages asserted by Plaintiffs. 

I.  Introduction 

 Defendants are entitled to judgment in their favor as a matter of law precluding Plaintiffs 

Larry J. Willard, individually and as trustee of the Larry James Willard Trust Fund, and 

Overland Development Corporation (collectively, “Willard”) from pursuing damages claims 

for: (1) damages related to the short sale of the Willard Property; (2) attorneys’ fees allegedly 

incurred by Willard in a dismissed action Plaintiffs brought against Defendants in California; 

and (3) fees Willard allegedly incurred in his voluntary bankruptcy.  Defendants are entitled to 

judgment in their favor as to these categories of damages asserted by Willard because none of 

the damages were remotely foreseeable at the time the parties entered into the subject lease and 

guaranty and because Willard has not even incurred many of these claimed damages. 

 Likewise, Defendants are entitled to judgment in their favor as a matter of law 

precluding Plaintiffs Edward C. Wooley and Judith A. Wooley, individually and as trustees of 

the Edward C. Wooley and Judith A. Wooley Trust 2000 (collectively, “Wooley”) from 

pursuing damages for: (1) more than $600,000 in damages Wooley purportedly incurred from 

selling the Baring Property based upon its cross-collateralization with the Highway 50 Property; 

A.App.1368

A.App.1368
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and (2) $45,088 in attorneys’ fees that Wooley purportedly incurred in the baseless action that 

Wooley and Willard improperly initiated against Defendants in California that was ultimately 

dismissed in part via a motion to dismiss filed by Defendants (and subsequently voluntarily 

dismissed by Plaintiffs’ counsel).  Again, Defendants are entitled to judgment in their favor as 

to these categories of damages asserted by Wooley because none of the damages were remotely 

foreseeable at the time the parties entered into the subject lease and guaranty. 

 In their Opposition brief, Willard and Wooley essentially ignore any meaningful 

analysis of the foreseeability of any of their claimed consequential damages and instead choose 

to focus on numerous immaterial factual allegations and to cite at length (in a misleading way) 

from numerous provisions in the Leases.  However, Plaintiffs fail to identify any facts that 

would create an issue of material fact precluding summary judgment, and likewise fail to cite 

any legal authority that would permit them to recover the consequential damages they are 

seeking.  Accordingly, Defendants are entitled to summary judgment. 

 Each of the categories of claimed damages for both Willard and Wooley, and the 

arguments they each attempt to proffer to preserve their right to seek such damages will be 

discussed in turn in this Reply. 

II.  Legal Argument 

 

 A.  Willard is not entitled to any “short sale damages” as a matter of law 

 In Willard’s operative pleading, the First Amended Complaint (“FAC”), Willard seeks 

three categories of “short sale” damages that he claims to have incurred by being “forced to sell 

the Willard Property in March 2014 in a short sale” as a result of Defendants’ purported breach: 

(1) earnest money invested in the Willard Property; (2) tax consequences resulting from his 

mortgage debt cancelled by the short sale; and (3) closing costs. (FAC¶ 15, on file herein). 

  

  1.  The short sale damages claimed by Willard were not   

   foreseeable at the time the Willard Lease was executed 

 As set forth in the Motion, these damages are categorically not recoverable because the 

short sale and the resulting claimed damages were not a foreseeable consequence of 

A.App.1369

A.App.1369
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Defendants’ purported breach. There is no allegation by Willard that the short sale damages are 

direct damages that would necessarily result from a breach of the Willard Lease, such as lost 

rent. Nor does the Willard Lease address these damages in any way. Thus, Willard’s request is 

properly classified as one for consequential damages that were not foreseeable at the time of 

contracting and therefore not recoverable. 

 “Damages are not recoverable for loss that the party in breach did not have reason to 

foresee as a probable result of the breach when the contract was made.” Restatement (Second) 

of Contracts § 351(1); Daniel, Mann, Johnson & Mendenhall v. Hilton Hotels Corp., 98 Nev. 

113, 115, 642 P.2d 1086, 1087 (1982) (“There can be no recovery for damages that are not 

reasonably foreseeable at the time of the contract.”). Indeed, a contracting party is not “liable in 

the event of breach for loss that he did not at the time of contracting have reason to foresee as a 

probable result of the breach.” Restatement (Second) of Contracts § 351 at cmt. a. 

 Defendants presented affirmative evidence in support of the Motion that shows 

conclusively that BHI had no reason to believe, at the time the Willard Lease was executed, that 

a breach of the Willard Lease by BHI could cause Willard to be forced to sell the Willard 

Property at a short sale, or to incur tax consequences, closing costs or lost earnest money as a 

result of that short sale.  (See Affidavit of Timothy P. Herbst at ¶¶6-8, attached as Exhibit 1 to 

the Motion).  Mr. Willard himself testified that he only spoke with Tim Herbst several years 

after the execution of the Lease (in 2008, or possibly 2012). (Willard Deposition at 117, 118:20-

25 and 119, Motion at Exhibit 6). Even then, Mr. Willard did not discuss the possibility, much 

less probability, of a forced sale. Id. Mr. Willard has also not indicated that he spoke with any 

other representative of Defendants about these topics.  Id.  Nor were there any objective indicia 

that the loss would be foreseeable. In other words, it is undisputed Defendants had no “special 

knowledge of the risk [they were] undertaking” at the time they entered into the contracts, and 

therefore such a risk cannot be attributed to them. Margolese v. Bruce, 902 F.2d 1578 (9
th

 Cir. 

1990). 

A.App.1370

A.App.1370



 

Page 5 of 20 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 The only evidence that Willard offers in the Opposition to refute the evidence in support 

of the Motion is a February 21, 2006 Lease Subordination, Non-Disturbance and Attornment 

Agreement (“Subordination Agreement”) (see Opposition at Exhibit 32), which Willard argues 

served to inform “BHI of the fact that the Willard Plaintiffs were purchasing the Virginia 

Property with Financing from South Valley National Bank.”  Opposition at p. 6.  However, this 

argument misses the point and the Subordination Agreement in no way renders Willard’s short 

sale damages foreseeable to BHI. 

 At the time that BHI allegedly executed the Subordination Agreement in February 2006, 

the Willard Lease had already been executed by the parties on November 18, 2005, and was in 

full force and effect.  (See Willard Lease, at Exhibit 2 to the Motion).  And, when determining 

whether consequential damages are available, Nevada courts look to whether such damages 

were foreseeable at the time the contract was made.  Hilton Hotels Corp., 98 Nev. at 115, 642 

P.2d at 1087 (“There can be no recovery for damages that are not reasonably foreseeable at the 

time of the contract.”)(emphasis added); see also Restatement (Second) of Contracts § 351(1) 

(“Damages are not recoverable for loss that the party in breach did not have reason to foresee as 

a probable result of the breach when the contract was made.”)(emphasis added); Margolese v. 

Bruce, 902 F.2d 1578 (9th Cir. 1990).  Accordingly, because the Subordination Agreement was 

executed after the Willard Lease, it has no bearing on whether Willard’s claimed damages from 

the short sale were foreseeable to BHI at the time it executed the lease several months earlier. 

 In addition, even if the Subordination Agreement had been executed prior to the 

execution of the Willard Lease, it must be noted that, at best, the Subordination Agreement 

notified BHI that Willard had some financing on the Willard Property.  It did not provide BHI 

with any information about the amount of the financing, Willard’s monthly payment, or 

anything more specific.  (See Opposition at Exhibit 32).  And, it certainly did not give any 

indication that a short sale was a possibility, much less likely.  Willard has provided no 

evidence whatsoever that BHI had any information about the specifics of the South Valley loan, 

A.App.1371

A.App.1371
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and general knowledge that a landlord had financing in place on the leased premises is simply 

not enough to impose consequential damages on a tenant when the landlord loses the leased 

property to a foreclosure or short sale.  See, e.g., Margolese, 902 F.2d at 1578 (“In the case of a 

lessee, the lessee generally does not expect that the lessor will lose his property if the lease is 

breached. Rather, a lessee would expect to be liable for lost rent and any physical damage to the 

premises”); Enak Realty Corp. v. City of New York, 109 A.D.2d 814 (N.Y. Sup. 1985) (“We 

modify Special Term’s order to the extent of striking plaintiff's demands for damages resulting 

from the foreclosure inasmuch as such damages were not a foreseeable result of the breach of 

the lease….”); Boise Joint Venture v. Moore, 806 P.2d 707, 710 (Or. Ct. App. 1991) (“To 

recover its equity as consequential damages, BJV had to prove that, at the time of contracting, 

the parties contemplated that, as the probable result of defendant’s failing to make lease 

payments, BJV would allow its interest to be foreclosed and forfeit its equity”).     

 Finally, it is important to note that Willard has provided no evidence that BHI had any 

notice whatsoever of the subsequent loan that Willard had through Telesis Credit Union, or any 

information about the terms of that loan.  Opposition at p. 6.  This is also critical because the 

Telesis loan, on which Willard eventually failed to make payments, was an entirely different 

loan than the loan referenced in the Subordination Agreement, and the Telesis loan was entered 

into after the Lease was executed.  Therefore, the Subordination Agreement, which was for the 

South Valley Bank Loan, has even less relevance to the foreseeability of Willard’s short sale 

damages allegedly incurred because Willard failed to pay an entirely different loan. 

 Willard’s failure to provide any evidence that the short sale damages were foreseeable to 

and contemplated by BHI at the time the Willard Lease was executed is fatal, as the burden of 

proving foreseeability is on the plaintiff. Margolese, 902 F.2d 1578 (discussing what the 

plaintiff must prove).  Willard has failed to provide any evidence that such damages were 

foreseeable, and has not requested additional discovery on this issue under NRCP 56(f), 

therefore, this Court should enter summary judgment in favor of BHI as to Willard’s short sale 

A.App.1372
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damages.  See Wood v. Safeway, 121 Nev. 724, 732 (2005)(when a motion for summary 

judgment is made and supported as required under NRCP 56, the non-moving party must not 

rest upon the general allegations and conclusions, but must by affidavit or otherwise set forth 

specific facts demonstrating issues of material fact). 

 

  2.  Willard’s new claim for alleged tax damages is    

   even less foreseeable and must be precluded 

 In the FAC, Willard claims to have incurred “at least $3,000,000 in tax consequences” 

from the short sale. (FAC ¶ 15, on file herein).  Through discovery, Willard revised that 

estimate to be $2,430,000 for Overland and $3,152,000 for Mr. Willard. (Responses to First Set 

of Interrogatories at 7, Exhibit 12 to the Motion).  Now, Willard has abandoned his claim for tax 

consequences for the debt forgiveness income allegedly incurred as part of the short sale, 

because he finally admits that he paid no taxes.  Opposition at p. 10 (“since the Willard 

Plaintiffs’ respective total debt was greater than their respective total assets immediately prior to 

the debt cancellation, these tax liabilities were not reported as income and consequently are no 

longer being claimed as damages flowing from Defendants’ breach in the instant action.”). 

 However, now Willard now attempts to change his damages model, and for the first time 

in this case is claiming that “the Willard Plaintiffs were forced to give up the Virginia Property 

via the short sale, Willard lost $1,018,200.00 in Capital Loss Carryovers that he had been 

carrying as an asset and Overland lost $3,671,800.00 in Capital Loss Carryovers that it had been 

carrying as an asset under the 1031 Exchange through which the Willard Plaintiffs had 

purchased the Virginia Property.”  Opposition at p. 10.  This new claim for short sale damages 

is even more attenuated and even less foreseeable than the debt forgiveness tax damages 

previously claimed by Willard.  Certainly, there is no evidence before this Court that BHI 

would have known, at the time of contracting, the details of how Willard purchased the 

property, including whether he used 1031 exchange funds to purchase the property, or about 

A.App.1373
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Willard’s tax treatment of the Willard Property such that these type of damages would even be 

remotely foreseeable. 

 

 B.  Wooley is not entitled as a matter of law to the more than $600,000 in  

  damages purportedly incurred from selling the Baring Property  

  because of its cross-collateralization with the Highway 50 Property  

 In the FAC, Wooley claims that he is entitled to damages in the amount of $147,847.30 

“because the [Baring] Property was cross-collateralized with the Highway 50 Property, [and] 

the Wooley Plaintiffs were forced to sell the [Baring] Property at a loss” and damages in an 

amount to be proven at trial but which is at least $600,000 “because the [Baring] Property was 

cross-collateralized with the Highway 50 Property and the Wooley Plaintiffs were forced to sell 

the [Baring] Property, the Wooley Plaintiffs incurred tax liabilities.”  FAC at ¶¶40-41.  As set 

forth in the Motion, there is nothing in the Highway 50 Lease that even remotely implies that 

BHI would be liable for damages incurred in selling one of Wooley’s other properties, the 

Baring Property, if BHI were to breach the Highway 50 Lease.  (Highway 50 Lease, Exhibit 10 

to the Motion).  And, there is no evidence whatsoever that such damages, which were allegedly 

incurred because the Highway 50 Property and the Baring Property were cross-collateralized, 

were foreseeable to and contemplated by the parties at the time the Highway 50 Lease was 

executed.  This would be absolutely impossible, as the Baring Property was purchased after the 

Highway 50 Lease had been executed, and the cross-collateralization language is contained in 

the loan for the Baring Property, which was entered into more than seven months after the 

Highway 50 Lease was executed.  (Highway 50 Lease, Exhibit 10 to the Motion; Baring 

Property Loan at ECW78 1.7, Exhibit 15 to the Motion). 

 In addition to the contents of the Highway 50 Lease and the Baring Property Loan 

documents, Defendants have offered additional competent evidence showing that BHI had no 

knowledge of Wooley’s financing for either the Highway 50 Property or the Baring Property, 

and no knowledge of the cross-collateralization language in the Baring Loan documents.  (See 

A.App.1374
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Motion at p. 23; Exhibit 1 to the Motion at ¶17; Exhibit 16 to the Motion at p. 120; Exhibit 23 

to the Motion at p. 4.) 

 Wooley literally points to no facts that would contradict the facts proferred by 

Defendants in support of the Motion or create a genuine issue of material fact that would 

preclude summary judgment.  Instead, Wooley simply says that: “Defendants do not dispute the 

fact that the Baring Property and the Highway 50 Property were cross-collateralized, nor have 

they countered the fact that as a result, due to Defendants’ breach the Wooley Plaintiffs were 

forced to sell the Baring Property in order to not lose both properties.”  Opposition at p. 21.  

Again, Plaintiffs have missed the point.  The fact that the properties were cross-collateralized is 

not relevant to the inquiry of whether damages related to that cross-collateralization were 

reasonably foreseeable to and contemplated by BHI at the time the Highway 50 Lease was 

executed.  Because the Baring Property was purchased (and cross-collateralized with the 

Highway 50 property) after the Highway 50 Lease was already in place, BHI could not have 

contemplated a potential future sale of the Baring Property or having to pay damages related to 

the financing of Baring Property following that potential future sale.  Plaintiffs have simply 

provided no evidence to contradict this basic and dispositive fact, and Defendants are therefore 

entitled to summary judgment. 

 

 C.  Plaintiffs’ citation to various provisions in the Leases does not   

  eliminate the requirement under Nevada law that all consequential  

  damages be foreseeable 

 Both Plaintiffs have cited to various “remedies” provisions in the Leases that they argue 

provide “very strong protections for the Lessor in the event of a breach by the Lessee,” 

(Opposition at pp. 14-16), and argue that those Lease provisions authorize Plaintiffs “to recover 

‘any and all’ damages proximately flowing from a breach.”  (Id. at p. 21).  However, Plaintiffs 

misstate which Lease provisions provide them with remedies against BHI in the event of a 

breach, and their argument ignores the fundamental requirement under Nevada law that, in order 

for a plaintiff to recover consequential damages, the plaintiff must prove that the breaching 

A.App.1375
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party had reason to foresee, at the time the contract was executed, that those damages would be 

a probable result of a breach.  This is true even in the face of contract provisions that purport to 

address the issue. 

  

  1.  Plaintiffs misstate what provisions in the Leases provide them  

   with remedies in the event of a breach by BHI     

 A plain reading of the Leases shows that all of the Landlords’ remedies for a breach of 

the Leases by Tenants are found in the same place.  Paragraph 20(B) of each Lease details all of 

the remedies available to the Landlord following an Event of Default by the Tenant.  Plaintiffs’ 

attempts to characterize other Lease provisions as “remedies,” such as Section 4(D), Section 8 

and Section 15, should be rejected by this Court. 

 Section 4(D) of each Lease is part of the Lease detailing the tenants’ obligations to pay 

rent (and is entitled “Rental and Other Monetary Obligations”), and has no bearing on and 

provides no support for Plaintiffs’ claims for consequential damages.  (Exhibit 2 to the Motion, 

Willard Lease at §4; Exhibit 10 to the Motion, Highway 50 Lease at §4).  Similarly, Section 8 

of each Lease details the tenants’ obligations to pay “all taxes and assessments of every type or 

nature assessed against or imposed upon the Property or Lessee during the Lease Term.”  

(Exhibit 2 to the Motion, Willard Lease at §8; Exhibit 10 to the Motion, Highway 50 Lease at 

§8).  Again, this provision in the Lease has no bearing on and provides no support for Plaintiffs’ 

claims for consequential damages. 

 Section 15 of each Lease details the tenants’ obligations to indemnify the landlords from 

claims against third-parties related to tenants’ activities under the Leases.  Plaintiffs seem to 

attempt to argue that the indemnification provisions in the Leases somehow relieve them of 

their respective burdens to show that the damages they are seeking were foreseeable at the time 

the Leases were executed.  Specifically, they each cite what they characterize as “an extremely 

broad express indemnification provision” to support the argument that Defendants are liable for 
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all consequential damages that Willard and Wooley claim to have incurred, whether those 

damages are foreseeable or not.  Opposition at p. 16.  However, this argument is untenable. 

 It is axiomatic that express indemnity provisions in commercial leases such as the ones 

at issue in this case do not apply to claims between the lessor and lessee, but rather only to 

actions by third parties.  Boise Joint Venture, 806 P.2d at 709-10; PacifiCorp v. 

SimplexGrinnell, LP, 303 P.2d 949, 952-53 (Or.App. 2013) (indemnity clause intended to 

protect a party against claims made by third parties and does not apply to actions between the 

contracting parties); May Dept. Stores Co. v. University Hills, Inc., 789 P.2d 434, 438 

(Colo.App. 1989) (“Generally, indemnity language . . . is construed to apply only to claims 

asserted by third parties against the indemnitee, not to claims based upon injuries or damages 

suffered directly by that party.”); In re Kmart Corp., 362 B.R. 361, 393 (N.D. Ill. 2007) (general 

indemnity provision was intended to protect claimants “from claims originating from outside 

sources (which is the typical reason for and purpose of an indemnity), not for claims between” 

the contracting parties). 

 This basic principle is supported by the structure of the Leases themselves.  All of the 

landlords’ remedies for a breach of the Leases by tenants are found in the same place:  

Paragraph 20(B).  The indemnity provisions cited by Plaintiffs in the Opposition are found at 

Paragraph 15 of each Lease, not in the remedies paragraph, which provides further support for 

the conclusion that the unambiguous indemnity provisions were not intended to serve as 

additional remedies in a direct action between the landlord and tenant.  When reading the 

Leases in harmony, as required under Nevada law, see Siggelkow v. Phoenix Ins. Co., 109 Nev. 

42, 44 (1993) (a reading of a contractual provision must include reference to the entire contract 

and be read as a whole to give reasonable and harmonious meaning to the entire contract), it is 

abundantly clear that Plaintiffs’ attempted reliance on the indemnity provisions of the Lease to 

support their claim for consequential damages is absurd. 

/// 
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  2.  Plaintiffs’ argument that the Leases authorize them to recover  

   any and all consequential damages “proximately flowing from  

   a breach” by BHI, without regard to foreseeability, is   

   contradicted by Nevada law 

 Plaintiffs attempt to rely on various provisions in the Leases to support their claim for 

consequential damages, apparently arguing that the Court can award those damages without 

analyzing whether the damages were foreseeable to the parties at the time the Leases were 

executed.
1
  See Opposition at pp. 13-15.  Specifically, Plaintiffs attempt to avoid an analysis of 

whether the consequential damages they are seeking were foreseeable to BHI at the time the 

Leases were executed by relying on the inapplicable indemnity provision in the Leases 

(addressed at Section (II)(C)(1), above, herein), and on a portion of the liquidated damages 

section of the Leases, Section 20(B)(i)(vi).  They also cite to Gilman v. Gilman, 114 Nev. 416, 

956 P.2d 761 (1998).  However, the Gilman case actually supports Defendants’ arguments here, 

not Plaintiffs’ arguments, and the Lease provisions cited by Plaintiffs do not serve to render the 

consequential damages addressed in the Motion foreseeable. 

 The facts of the Gilman case are illustrative.  First, the Gilman case addresses a scenario 

where an ex-husband is attempting to reduce spousal support payments after his ex-wife began 

                                                 
1
 Plaintiffs also cite to various provisions in the Guaranties to support this argument.  

Opposition at p. 17.  However, any liability of Jerry Herbst under the Guaranties is derivative of 

BHI’s liability (if any) under the Leases pursuant to the express language of those Guaranties.  

Specifically, Mr. Herbst only agreed to “unconditionally, absolutely and irrevocably guarantee[] 

the timely payment and performance of BHI’s obligations arising out of and under the Lease.”  

(Willard Guaranty, Exhibit 3 to the Motion at §1; Highway 50 Guaranty, Exhibit 11 to the 

Motion at §1).  There are no independent obligations imposed on Mr. Herbst under the 

Guaranties – he was obligated to guaranty BHI’s payment obligations under the Leases and 

nothing more.  Under Nevada law, the obligations of a guarantor are strictly construed.  Dobron 

v. Bunch, 125 Nev. 460, 464 (2009) (“the obligation of a guarantor will be strictly construed, 

Adelson v. Wilson & Co., 81 Nev. 15, 21, 398 P.2d 106, 109 (1965), and we will not require the 

guarantor to be responsible for anything beyond what it clearly agreed to pay. Homewood Inv. 

Co. v. Wilt, 97 Nev. 378, 381, 632 P.2d 1140, 1143 (1981)”).  Accordingly, there is no reason to 

even consider the provisions of the Guaranties when examining whether the consequential 

damages sought by Plaintiffs were foreseeable to BHI when the Leases were executed.  Instead, 

the inquiry must be limited to the language of the Leases themselves and to the facts detailing 

BHI’s knowledge at the time the Leases were executed. 

A.App.1378
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cohabitating with her boyfriend.  Gilman, 114 Nev. at 419-420.  In considering the ex-

husband’s request to reduce his monthly alimony payments, the Court noted that the couple’s 

“divorce decree states that ‘the court will consider the issue of spousal support in the event of 

cohabitation by [Marjorie] with an adult male who significantly contributes to her support,’ and 

ruled that “the district court correctly determined that the parties were free to place that 

cohabitation provision in their divorce decree.”  Id. at 425.  In upholding the district court’s 

refusal to modify or terminate the spousal support, the Court noted that “‘when parties to a 

contract foresee a condition which may develop and provide in their contract a remedy for the 

happening of that condition, the presumption is that the parties intended the prescribed remedy 

as the sole remedy for that condition.’”  Id. at 426. 

 Gilman, though it is not a consequential damages case and therefore does not represent 

controlling authority for this Court, addresses a scenario where the parties to a contract (the 

divorce decree) expressly contemplated a future event (the ex-wife’s potential future 

cohabitation with another man), and addressed what the Court could consider if and when that 

event occurred.  Here, the parties to the Leases plainly did not contemplate the events in 

question: that Willard might be forced to sell his property at a short sale and incur damages as a 

result of BHI stopping rent payments, or that Wooley might be forced to sell the Baring 

Property and incur damages as a result of BHI stopping rent payments at the Highway 50 

Property.  The Leases are absolutely silent as to the possibility of such events occurring, and 

none of the Lease language cited by Plaintiffs even remotely indicates that BHI was agreeing, 

when it executed the Leases, to be responsible for damages such as Willard’s alleged lost 

earnest money, for Willard’s alleged “Capital Loss Carryovers” that they had “been carrying as 

an asset” (see Opposition at p. 10) or for Wooley’s alleged losses incurred in selling the Baring 

Boulevard property because it was cross-collateralized with the Highway 50 property. 

 The undisputed facts show that Defendants were unaware, at the time the Leases were 

executed, of the possibility of such damages being incurred by Plaintiffs in the event of a future 

A.App.1379
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breach.  Plaintiffs reliance on the language in Section 20(B)(i)(vi) to support the idea that any 

damages that are proximately caused by a breach (Opposition at p. 21) is misplaced and ignores 

the fundamental requirement under Nevada law that any consequential damages must be 

foreseeable.  Indeed, such a concept would open the door to any damages a plaintiff could claim 

as a result of an alleged breach. 

 “Foreseeability is a fundamental prerequisite to the recovery of consequential damages 

for breach of contract.”  Basic Capital Management, Inc. v. Dynex Commercial, Inc., 348 

S.W.3d 894, 901 (Tex. 2011).  In fact, the requirement that consequential damages be 

reasonably foreseeable to the contracting parties at the time of contract formation before they 

can be recovered can be traced back more than 170 years to the seminal case of Hadley v. 

Baxendale, 9 Exch. 341, 354, 156 Eng. Rep. 145, 151 (1854).  In that case, the court held that: 

 

Where two parties have made a contract which one of them has broken, the 

damages which the other party ought to receive in respect of such breach of 

contract should be such as may fairly and reasonably be considered either arising 

naturally, i.e., according to the usual course of things, from such breach of 

contract itself, or such as may reasonably be supposed to have been in the 

contemplation of both parties at the time they made the contract as the probable 

result of the breach of it. 

And, this requirement clearly remains in place today under Nevada law.  See Hilton Hotels 

Corp., 98 Nev. at 115, 642 P.2d at 1087 (“There can be no recovery for damages that are not 

reasonably foreseeable at the time of the contract.”). Indeed, a contracting party is not “liable in 

the event of breach for loss that he did not at the time of contracting have reason to foresee as a 

probable result of the breach.” Restatement (Second) of Contracts § 351 at cmt. a. Plaintiffs 

cannot rely on non-specific language in the remedies portion of the Leases to avoid these 

requirements when it is abundantly clear that BHI objectively had no reason to believe that it 

would be responsible for the remote and unforeseeable consequential damages sought by 

Plaintiffs.  If Plaintiffs position were accepted, it would obliterate the foreseeability requirement 

for consequential damages imposed by Nevada law. 
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 D.  Willard and Wooley cannot attempt to collect their attorneys’ fees  

  and costs incurred in the unsuccessful and inappropriate California  

  case in this action, and Willard cannot attempt to collect his   

  attorneys’ fees incurred in his Chapter 11 bankruptcy 

 Plaintiffs are each seeking as consequential damages the attorneys’ fees incurred in a 

California action that Plaintiffs brought against Defendants for breach of the Leases.  Willard is 

also seeking as consequential damages the attorneys’ fees incurred in filing (and then 

voluntarily dismissing) his Chapter 11 bankruptcy.  Plaintiffs are not entitled to these damages 

as a matter of law. 

 In the Opposition, Plaintiffs do not dispute that the California action was brought in the 

wrong forum (the Leases each contain a Nevada forum provision), that Defendants obtained a 

dismissal of most of the claims brought in the California action due to lack of personal 

jurisdiction, or that Plaintiffs eventually voluntarily dismissed the entire case and then refiled 

the case in this Court.  Willard likewise does not dispute that he filed the Chapter 11 bankruptcy 

solely to attempt to negotiate with the lender for the Willard Property, or that when such 

negotiations proved unsuccessful, he voluntarily dismissed the bankruptcy.  Instead, Plaintiffs 

recklessly and incorrectly accuse Defendants of fraud in connection with achieving dismissal 

for lack of personal jurisdiction and insist that they are entitled to recover such fees as special 

damages, despite clear and controlling contrary Nevada authority. 

 First, with regard to Plaintiffs’ claims that they can recover such fees as special 

damages, Nevada law makes clear that attorneys’ fees can only be recovered as special damages 

in a narrow set of circumstances: (1) a party to a contract can seek to recover from a breaching 

party the attorneys’ fees that arise from the breach that caused the former party to accrue 

attorneys’ fees in defending himself against a third party’s legal action; and (2) in cases 

concerning title to real property, attorneys’ fees can be allowable as special damages in slander 

of title actions. Liu v. Christopher Homes, LLC, 130 Nev. ___, 321 P.3d 875 (2014).  Plaintiffs’ 

claimed attorneys’ fees do not meet either category.  Plaintiffs have asserted no claims 

concerning title to real property, and the attorneys’ fees they are seeking were not incurred in 
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defending themselves against a legal action brought by a third-party due to Defendants’ alleged 

breach of the Leases.  Instead, Plaintiffs are attempting to recover attorneys’ fees incurred in 

unsuccessfully prosecuting the California action against Defendants.  And, Willard is 

attempting to recover attorneys’ fees for a bankruptcy that he chose to file and that he chose to 

dismiss.  Accordingly, Plaintiffs are not entitled to pursue such attorneys’ fees as special 

damages under clear and controlling Nevada law. 

 Second, although Plaintiffs’ frivolous allegations that Defendants somehow obtained 

dismissal of the California case “via fraud” (see, e.g. Opposition at pp. 4 and 19) are not 

relevant to this Court’s inquiry given the controlling authority cited above, the allegations are 

wildly inaccurate and offensive, and Defendants would like to correct the record. 

 Defendants did not obtain dismissal by any fraud.  Rather, Defendants filed a 

meritorious motion to quash and motion to dismiss based upon lack of personal jurisdiction over 

numerous Defendants.
2
  (Declaration of John P. Desmond, attached hereto as Exhibit 1).  

Following the filing of those motions, Plaintiffs’ original counsel, Steven Goldblatt, was 

removed from the case, and their current counsel, Mr. Moquin, substituted in as counsel for 

Plaintiffs.  Id.  Neither Mr. Goldblatt nor Mr. Moquin bothered to file any opposition to 

Defendants’ motion to quash or motion to dismiss, and the California court therefore granted 

Defendants’ motion to dismiss as unopposed (and decided that the motion to quash was moot) 

without any further action from Defendants.
3
  (Id.; see also Opposition at Exhibit 20-3, noting 

that the hearing on the motion to quash was “off calendar” pursuant to a March 13, 2014 

stipulation; and Opposition at Exhibit 20-5, noting that the motion to dismiss was “uncontested” 

                                                 
2
 It must be noted that Plaintiffs’ California complaint was not only filed in the wrong forum; it 

was also absurdly overbroad, naming Herbst family members and third-parties that had nothing 

to do with the Leases or Guaranties, such as Maryanne Herbst, Marc Berger, X-Roads Solutions 

Group, LLC, Business Partners, LLC and Union Bank.  See Exhibit 1. 
3
 As this Court is aware, Plaintiffs also have a history in this case of ignoring motions and 

failing to file oppositions.  That has occurred twice in this case already, when Plaintiffs failed to 

oppose Defendants June 23, 2015 motion to compel and their August 7, 2015 motions to 

compel. 

A.App.1382

A.App.1382



 

Page 17 of 20 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

and noting no appearance from counsel for Plaintiffs).  After the California court granted 

Defendants’ motion, the court held a telephonic status conference, which was attended by 

counsel for Defendants, but counsel for Plaintiffs failed to attend.  Id.  Plaintiffs then voluntarily 

dismissed the California case in May 2014.  Opposition at Exhibit 21.  At no time prior to the 

dismissal of the California case did Plaintiffs complain to Defendants or to the court that 

Defendants had obtained dismissal by fraud; rather, they have apparently manufactured this 

complaint for the purposes of opposing the Motion.  Id. 

 

III. Conclusion 

 As more fully set forth in the Motion and above, herein, Defendants respectfully request 

that this Court enter an order holding that Plaintiffs are not entitled to recover the following as a 

matter of law: (1) Willard’s “short sale” damages, including tax consequences, closing costs, 

and earnest money; (2) Willard’s attorneys’ fees incurred in the California action; (3) Willard’s 

attorneys’ and accounting fees incurred in the bankruptcy; (4) Wooley’s “Baring Property” 

 

/// 

 

/// 

 

/// 

 

/// 

 

/// 

 

/// 

 

A.App.1383

A.App.1383



 

Page 18 of 20 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

damages, including tax consequences and purported lost monies as a result of the sale; and (5) 

Wooley’s attorneys’ fees incurred in the California action.  

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

  DATED this 16th day of September, 2016. 

 

      DICKINSON WRIGHT, PLLC 

 

 

      /s/ Brian R. Irvine    
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: AWebster@dickinsonwright.com 
 
Attorneys for Defendants  
Berry Hinckley Industries, and 
Jerry Herbst 
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached DEFENDANTS’ 

REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 

on the parties as set forth below: 

     X Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

  

    X Via E-Mail 

    X Via the Court’s CM/ECF Electronic Notification System 
 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

 

addressed as follows: 

 

David C. O’Mara 

THE O'MARA LAW FIRM, P.C.  

311 E. Liberty Street 

Reno, Nevada 89501 

david@omaralaw.net 

Brian P. Moquin  

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 
San Jose, California 95148 
bmoquin@lawprism.com 

 

 DATED this 16
th 

day of September, 2016. 

 

 

      /s/ Mina Reel      

      An employee of Dickinson Wright, PLLC 

 

A.App.1385

A.App.1385

mailto:david@omaralaw.net
mailto:bmoquin@lawprism.com


 

Page 20 of 20 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

EXHIBIT TABLE 

 
Exhibit Description Pages

4
 

1 Declaration of John P. Desmond 3 

 

 

                                                 
4
 Exhibit Page counts are exclusive of exhibit slip sheets. 

A.App.1386

A.App.1386



EXHIBIT 1

EXHIBIT 1

F I L E D
Electronically
CV14-01712

2016-09-16 04:54:08 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5712853 : yviloria

A.App.1387

A.App.1387



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1520
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NY 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as /""aqp "MO (WIAO
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, DECLARATION OF JOHN P. DESMOND
vs. IN SUPPORT OF

DEFENDANTS/COUNTERCLAIMANTS*

REPLY BRIEF IN SUPPORT OF
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual MOTION FOR PARTIAL SUMMARY

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

JUDGMENT

LARRY J. WILLARD, individually and as
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trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

I, JOHN P. DESMOND, do hereby declare as follows:

1. I am an attorney of record for Defendants Berry-Hinckley Industries ("BHI") and Jerry

Herbst (collectively, "Defendants") in the above-captioned matter. I am an attorney duly

licensed to practice law in the State of Nevada and before this Court, and I have personal

knowledge of and am competent to testify concerning the facts stated herein, except for those

matters stated upon information and belief, and as to those matters, I believe them to be true. I

submit this Declaration in support of the Defendants/Counterclaimants' Reply In Support of the

Motion for Partial Summary Judgment ("Motion").

2. I am licensed to practice in California and was counsel of record for Defendants in the

case filed by Plaintiffs Larry J. Willard, individually and as trustee of the Larry James Willard

Trust Fund, Overland Development Corporation, and Edward C. Wooley and Judith A. Wooley,

individually and as trustees of the Edward C. Wooley and Judith A. Wooley Trust 2000 in Santa

Clara County Superior Court in the State of California, Case No. 13CV-245021 (the "California

Action").

3. In the California Action, Defendants filed a meritorious motion to quash and motion to

dismiss based upon lack of personal jurisdiction over numerous Defendants in early 2013.

4. Following the filing of those motions, Plaintiffs' original counsel, Steven Goldblatt, was

removed from the case, and their current counsel, Mr. Moquin, substituted in as counsel for

Plaintiffs in the California Action.

5. Neither Mr. Goldblatt nor Mr. Moquin filed an opposition to Defendants' motion to

quash or motion to dismiss, and the court in the California Action therefore granted Defendants'

motion to dismiss as unopposed (and decided that the motion to quash was moot in light of the

motion to dismiss having been granted) without any further action from Defendants.
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6. After the court in the California Action granted Defendants' motion, the court held a

telephonic status conference, which I attended telephonically, but counsel for Plaintiffs failed to

attend.

7. At no time prior to the dismissal of the California Action did Plaintiffs complain to

Defendants or to the court in the Califomia Action that Defendants had obtained dismissal by

fraud. The first time I have heard of any such accusation was in Plaintiffs' Opposition brief to

the Motion for partial Summary Judgment.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 16th day of September, 2016.

/s/ John P. Desmond
JOHN P. DESMOND
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DICKINSON WRIGHT 

JOHN P. DESMOND 

Nevada Bar No. 5618 

BRIAN R. IRVINE 

Nevada Bar No. 7758 

ANJALI D. WEBSTER 

Nevada Bar No. 12515 

100 West Liberty Street, Suite 940 

Reno, NV 89501 

Tel: (775) 343-7500 

Fax: (775) 786-0131 

Email:  Jdesmond@dickinsonwright.com 

Email:  Birvine@dickinsonwright.com 

Email:  Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

_________________________________________ 
LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
individual, 
 
                                    Defendants. 
______________________________________/ 
 

CASE NO. CV14-01712 

DEPT. 6 

SUPPLEMENT TO 

DEFENDANTS/COUNTERCLAIMANTS’ 

MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 

 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
vs 
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 

Counter-defendants. 

____________________________________/                                  

 Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst 

(collectively, “Defendants”) hereby respectfully submit this Supplement to their Motion for 

Partial Summary Judgment to include an expert report by Michelle Salazar addressing 

Plaintiffs’ brand new claim for tax damages made for the first time in Plaintiffs’ Opposition to 

Defendants’ Motion. Defendants respectfully submit that this Supplement is necessary and 

should be considered by this Court because Ms. Salazar’s expert report was just disclosed on 

December 2, 2016, the deadline for disclosing experts. A true and correct copy of the expert 

report is attached hereto as Exhibit 1, and was also filed with this Court on December 2, 2016. 

MEMORANDUM OF POINTS AND AUTHORITIES 

 On August 1, 2016, Defendants/Counterclaimants filed a motion for partial summary 

judgment on certain claims for consequential damages asserted by Plaintiffs Larry J. Willard, 

individually and as trustee of the Larry James Willard Trust Fund, and Overland Development 

Corporation (collectively, “Willard”), and Edward C. Wooley and Judith A. Wooley, 

individually and as trustees of the Edward C. Wooley and Judith A. Wooley Trust 2000 

(collectively, “Wooley”). 

 Pertinent here, Defendants sought, in pertinent part, for judgment in their favor on 

Willard’s claim for approximately $5 million in “tax consequence” damages from the March 

2014 short sale of the Willard Property. Mot. at 13:15-15:24. Specifically, Defendants argued 

that Willard was not entitled to the $5 million in tax damages alleged in their First Amended 

Complaint because Willard never actually incurred those damages by paying the taxes. Id. In 

Plaintiffs’ Opposition, Plaintiffs admitted that Willard did not pay the taxes that he sought from 

Defendants as damages, effectively admitting that Plaintiffs’ damages claims are overreaching 
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and unsubstantiated: “Per IRS regulations, since the Willard Plaintiffs’ respective total debt was 

greater than their respective total assets immediately prior to the debt cancellation, these tax 

liabilities were not reported as income and consequently are no longer being claimed as 

damages flowing from Defendants’ breach in the instant action.” Opp. at 10:13-17. 

 However, determined to continue their overreaching approach to damages, Plaintiffs 

created a new theory for tax consequence damages for the first time in their Opposition, seeking 

damages that are not alleged in the First Amended Complaint and have never been listed as part 

of Plaintiffs’ damages calculation (because Plaintiffs still have never provided an NRCP 16.1 

damages calculation to Defendants, notwithstanding the NRCP 16.1 requirements to do so). 

Specifically, Plaintiffs argue that “because the Willard Plaintiffs were forced to give up the 

Virginia Property via short sale, Willard lost $1,018,200.00 in Capital Loss Carryovers that he 

had been carrying as an asset and Overland lost $3,671,800.00 in Capital Loss Carryovers that 

he had been carrying as an asset under the 1031 Exchange through which the Willard Plaintiffs 

had purchased the Virginia Property.” Opp. at 10:18-22.  

 Defendants provided their expert, Michelle Salazar, with Plaintiffs’ new damages claim, 

and Ms. Salazar provided analysis on this damages claim in her expert report disclosed and filed 

on December 2, 2016. (Expert Report, Exhibit 1). The purpose of this Supplement is to provide 

this Court with Ms. Salazar’s analysis. In brief, Ms. Salazar opines that these claimed damages 

are not actually damages at all. First, the amount of damages claimed by the Willard Plaintiffs is 

wholly inaccurate: according to Ms. Salazar, capital loss and net operating loss carryovers “do 

not provide a dollar for dollar benefit to Plaintiffs”; rather, “any carryovers must be multiplied 

by the applicable tax rate to arrive at Plaintiffs’ actual lost benefit.” Id. at 18. Thus, multiplying 

the carriers by the applicable tax rate (15 percent for Willard and 34 percent for Overland), the 

actual lost benefit would be $152,730 for Willard and $1,248,412 for Overland, a significantly 

different and lower number than Plaintiffs’ unsubstantiated claim. Id. Second, and even more 

importantly, the Willard Plaintiffs did not actually suffer any loss. According to Ms. Salazar, 

“the actual lost benefit must be compared to the amount of cancelled debt which was derived 
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from Plaintiffs’ federal income tax returns.” Id.  Because the amount of debt cancellation 

received by Willard ($4,196,190) and Overland ($3,463,372) from the short sale was 

indisputably higher than the purported capital and net carryover loss benefits, there was no 

financial detriment to Willard or Overland, because both Willard and Overland enjoyed the 

benefit of not paying the outstanding debt owed, which entirely cancelled out any lost tax 

benefit. Id.  

 Accordingly, Defendants respectfully request that this Court consider Ms. Salazar’s 

opinion when determining whether to award Willard’s brand new and unsubstantiated request 

for tax “damages.” 

AFFIRMATION 

Pursuant to NRS 239B.030 

 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

 DATED this 20th day of December, 2016. 

 

      DICKINSON WRIGHT 

 

 

      /s/ Brian R. Irvine     
      DICKINSON WRIGHT 

JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Email:  Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants Berry Hinckley  
Industries and Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT PLLC, and that on this date, 

pursuant to NRCP 5(b); I am serving a true and correct copy of the attached SUPPLEMENT 

TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR PARTIAL SUMMARY 

JUDGMENT on the parties as set forth below: 

 ___ __ Placing an original or true copy thereof in a sealed envelope placed for   

  collection and mailing in the United States Mail, Reno, Nevada, postage prepaid,  

  following ordinary business practices 

 

 ______Certified Mail, Return Receipt Requested 

 

 ______Via Facsimile (Fax) 

 

 __ X__Via E-Mail 

 

 ______Placing an original or true copy thereof in a sealed envelope and causing the same 

  to be personally Hand Delivered 

 

 ______Federal Express (or other overnight delivery) 

 

 ___X__EM/ECF Electronic Notification 

 

Addressed as follows: 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

David C. O’Mara 

THE O’MARA LAW FIRM 

311 E. Liberty Street 

Reno, Nevada 89501 

 

DATED this 20th day of December, 2016. 

 

 

  

 /s/ Mina Reel     

An employee of DICKINSON WRIGHT PLLC 
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