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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is made as of November ___, 2005 by and
between OVERLAND DEVELOPMENT CORPORATION INC. dba LIW
ENTERPRISES INC. and LARRY J, WILLARD, TRUSTEE OF THE LARRY JAMES
WILLARD TRUST, ("Lessor"), whose address is 133 Glenridge Avenue, Los Gatos, CA
95030, and BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose
address is 425 Maestro Drive, Reno, NV 89511

In consideration of the mutual covenants and agreements herein contained, Lessor and
Lessee hereby covenant and agree as follows:

L. Certain Defined Terms, Capitalized terms not defined herein shall have the
meanings set forth in Exhibit A hereto.

2. Lease of Property; Use; Possession. In consideration of the Rentals and other
Monetary Obligations to be paid by Lessee and of the other terms, covenants and conditions on
Lessee’s part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes
and leases, the Property (as such term is defined in Exhibit A attached hereto and which Property
is located at the address set forth in Exhibit B attached hereto and situated on the real property
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal
Requirements (including any existing violation thereof), and the condition of the Property as of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein
shall not be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Property shall be used solely for the operation of a
Permitted Facility, and related purposes such as ingress, egress and parking,

To the maximum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is," in
its current condition, with no representations, warranties or covenants, express or implied, on the
part of the Lessor with respect to condition of the same or the suitability of the Property for
Lessee's intended use.

3. Lease Term; Extension. The initial term of this Lease (“Initial Term’) shall
commence January ___, 2006 ("Effective Date"} and shall expire at midnight on January
2026 ("Expiration Date"), unless terminated sooner as provided in this Lease and as may be
extended as provided herein. The time period during which this Lease shall actually be in effect,
including any Extension Term, is referred to herein as the “Lease Term.” Lessee shall have the
right and option (each, an "Extension Option") to extend the Initial Term for four (4) additional
successive petiods of five (5) years each (each, an "Extension Term"), pursuant to the terms and
conditions of this Lease then in effect. Lessee may only exercise the Extension Options by
giving written notice thereof to Lessor of its election to do so first, no later than two hundred
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the
immediately preceding Extension Term, as the case may be. If written notice of the exercise of
any Extension Option is not received by Lessor by the applicable dates described above, then this
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Lease shall terminate on the last day of the Initial Term or, if apblicable, the last day of the
Extension Term then in effect.

4. Rental and Other Monetary Obligations.

A. Base Monthly Rental. During the Initial Term, on or before the first day of
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided,
however, if the Effective Date is a date other than the first day of the month, Lessee shall
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base
Monthly Rental prorated by multiplying thé Base Monthly Rental by a fraction, the
numerator of which is the number of days remaining in the month (including the
Effective Date) for which Rental is being paid, and the denominator of which is the total
number of days in such month. During the Extension Terms, if any, Lessee shall pay the
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4.
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its
obligations under this Lease at its sole cost and expense and shall pay all Rental and any
other Monetary Obligation due hereunder when due and payable, without notice or
demand.

B. Adjustments. On the first Adjustment Date and on each Adjustment Date
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent
Adjustment. The "Rent Adjustment” shall be an amount equal to two percent (2%) of the
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The
Adjustment Date shall be on the annual anniversary of the Effective Date.

C. Additional Rental, Lessee shall pay and discharge, as additional rental
("Additional Rental"), all sums of money required to be paid by Lessee under this Lease
which are not specifically referred to as Base Annual Rental or Base Monthly Rental,
Lessee shall pay and discharge any Additional Rental when the same shall become due,
provided that amounts which are billed to Lessor or any third party, but not to Lessee,
shall be paid within five (5) days after Lessor’s demand for payment thereof or, if later,
when the same are due. 'In no event shall Lessee be required to pay to Lessor any item of
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant
to any provision of this Lease.

D. Payment of Rental and Other Monetary Obligations. All Rental and other
Monetary Obligations which Lessee is required to pay hereunder shall be the
uncorditional obligation of Lessee and shall be payable in full when due without any
setoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forth
herein, All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall be remiited to Lessor at Lessor's address set forth in the first
paragraph of this Lease or such other address as Lessor may designate pursuant to
Section 24 hereof.

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the
exact amount of such costs being extremely difficult and impracticable to fix in advance.
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Such costs include, without limitation, processing and accounting charges, and late
charges that may be imposed on Lessor by the terms of any encumbrance and note
secured by any encumbrance covering the Property. Therefore, if any payment which is
required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor; as a late
“payment charge, five percent (5%) of the amount of the delinquent payment.
Additionally, if any payment which is required to be made by Lessee pursuant to the
terms of this Lease is made more than ten (10) days after the due date thereof, such
payment shall bear interest at the Default Rate until received by Lessor. The late payment
charge and default interest shall be paid to Lessor at the time of payment of the
delinquent amount. The late payment charge and the default interest charge shall
compensate Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parties agree that the late charge and the default interest
charge represent a fair and reasonable estimate of the costs that Lessor will incur by
reason of late payment by Lessee.

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements (including
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of
the Property all of which leases, agreements, subleases and tenaricies are herein sometimes
collectively referred to as the “Assigned Leases™; (ii) the immediate and continuing right to
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or
which may become due or which may now or hereafter become due from or out of the Assigned
Leases or any part thereof, including, but not limited to, security déposits, minimum rents,
additional rents, parking rents, deficiency rents and liquidated damages following default, any
premium payable by any tenant upon the exercise of a cancellation privilege contained in its
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
any kind which Lessor has or hereafier may have against the tenants under the Assigned Leases
and any subtenants and other occupants of the Property; any award granted Lessor after the date
hereof in any court proceeding involving any tenant in any bankruptey, insolvency or
reorganization proceedings in any state or federal court and any and all payments made by any
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are
herein sometimes referred to as the “Rents” and sometimes as the “Rent”); and (iii) all of the
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly
installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (1) to
cancel, terminate or accept the surrender of any Assigned Lease, and (1I) to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment
contained in this Section 5 and Lessee’s interest in the Assigned Leases shall become void and of
no further force or effect upon the expiration or early termination of this Lease and upon such
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall
be paid to Lessor during any such period.
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6. Nevada Gaming Control Board. Lessor will follow all laws of the State of
Nevada and cooperate with WGI in making application to the Nevada Gaming Control Board as
may be required.

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property
shall be performed and paid by Lessee, including but not limited to all impositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges,
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses,
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary
shall not alter this agreement of the parties.

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following
(collectively, "Taxes"): all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and improvements located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing. '

Within thirty (30) days after each tax and assessment payment is required by this Section
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described item or lien
with respect thereto, including, without limitation, the amount or validity or application, in whole
or in part, of any such item, provided that (A) neither the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all
notices received or delivered by Lessee and filings made by Lessee in connection with such
proceeding, and (D) Lessee shall inderanify and hold Lessor harmless against any loss, Costs or
damages arising from or related to such contest.
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If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to
Lessee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base
Monthly Rental installment together with interest at the Default Rate.

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity,
telephone, garbage collection, sewer use and other utility services supplied to the Property during
the Lease Term. All utility charges, assessments and fees for the last year of the Lease shall be
prorated as of the termination date of this Lease. No full or partial utility deprivation including,
but not limited to, blackout, brownout, or rationing, nor any loss of or damage to improvements
related to disruption or failure of any utility service shall give rise to any abatement of Rentals
nor give rise to any right of Lessee fo offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors (but
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross
negligence or willful misconduct, then the cost of such restoration shall be borne by Lessor,

10.  Imsurance. Throughout the Lease Term, Lessee shall maintain, at its sole
expense, the following types and amounts of insurance:

A. Insurance against loss or damage to the Property and all buildings and
improvements thereon under an "all risk" insurance policy, which shall include coverage
against all risks of direct physical loss, including loss by fire, lightning, and other risks
normally included in the standard ISO special form (which shall include coverage for all
risks commonly insured for properties similar to the Property in the Reno, Nevada area,
including insurance coverage for damage caused by earthquake, flood, tornado,
windstorm and other disasters for which insurance is customarily maintained for similar
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor
from becoming a co-insurer under the applicable policies, and in any event, after
application of deductible, in amounts not less than 100% of the full insurable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clause, an increased cost of construction endorsement, debris removal coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the
improvements on the Property is being rebuilt on the Land, Lessee shall provide such
property insurance in builder’s risk completed value form, including coverage available
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt, The insurance policy shall insure Lessee as loss payee. No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payees
on such property insurance policy.

B. Commercial general liability insurance, including products and completed
operation liability, covering Lessor and Lessee against bodily injury liability, property
damage liability and personal and advertising injury, liquor liability coverage (o the
extent liquor is sold or manufactured at the Property), garage liability coverage including
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without limitation any liability arising out of the ownership, maintenance, repair,
condition or operation of the Property or adjoining ways, streets, parking lots or
sidewalks. Such insurance policy or policies shall contain a broad form contractual
liability endorsement under which the insurer agrees to insure Lessee’s obligations under
‘Section 15 hereof to the extent insurable, and a "severability of interest" clanse or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of not less than $2,000,000 per occurrence for bodily injury and property damage, and
$2,000,000 general aggregate per location, or such higher limits as Lessor may
reasonably require from time to time or as may be required by the Permitted
Encumbrances, and shall be of form and substance satisfactory to Lessor.

C. Workers’ compensation insurance in the statutorily mandated limits
covering all persons employed by Lessee on the Property or any persons employed by
Lessee in connection with any work done on or about any Property for which claims for
death or bodily injury could be asserted against Lessor, Lessee or the Property, together
with Employers Liability Insurance with limits of not less than $100,000 per accident or
disease and $500,000 aggregate by disease,

D. Rental value insurance, equal to 100% of the Base Annual Rental (as
may adjusted hereunder) for a period of not less than twelve (12) months; which
insurance shall be carved out of Lessee's business interruption coverage for a
separate rental value insurance payable to Lessor, or if rental value insurance is
included in Lessee's business interruption coverage, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk"
coverage and is not to contain a co-insurance clause,

E. Comprehensive Boiler & Machinery Insurance against loss or damage
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or
about the Property in an amount not less than the actual replacement cost of the Property.
Such insurance should be in an amount of the lesser of 25% of the 100% replacement
cost or $5,000,000.00.

All insurance policies shall:

@) Provide (1) for a waiver of subrogation by the insurer as to claims
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that
the insurer shall not deny a claim and that such insurance cannot be unreasonably
cancelled, invalidated or suspended on account of the conduct of Lessee, its
officers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other occupant of the Property, and (3) that any losses otherwise
payable thereunder shall be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, result in a
forfeiture of all or a part of such insurance payment;
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(ii)  Be primary and provide that any "other insurance” clause in the
insurance policy shall exclude any policies of insurance maintained by Lessor and
the insurance policy shall not be brought into contribution with insurance
maintained by Lessor;

(iii)  intentionally omitted

(iv)  Contain a standard non-contributory mortgagee clause or
endorsement in favor of any Lessor's Lender designated by Lessor;

(v)  Provide that the policy of insurance shall not be terminated,
cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or
endorsement; ’

(vi)  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
hereof}

(vil) Bein amounts sufficient at all times to satisfy any coinsurance
requirements thereof}

(viii) Except for workers’ compensation insurance referred to in Section
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an
"additional insured” (and, with respect to any Lessor's Lender designated by
Lessor, as an "additional insured mortgagee™) with respect to general liability
insurance, and as a "named insured" with respect to real property and "loss payee"
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear;

(ix) Beevidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage (or any other
form requested by Lessor) and an Acord Form 25 for liability, workers’
compensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
Lessor prior to the Effective Date; and

(x)  Beissued by insurance companies licensed to do business in the
states where the Property is located and which are rated A:VIII or better by Best’s
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (I) if any insurance required hereunder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory

7

000160/09959 GBDOCS 469445v4

Exhibit 2.7
A.App.1640



A.App.1641

to Lessor and any lender designated by Lessor; (11) the foregoing minimum limits of insurance
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease;
and (II) Lessee shall procure policies for all insurance for periods of not less than one year and
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying
the requirements of this Lease is in effect at all times.

Lessee shall pay as they become due all premiums for the insurance required by this
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of
this Section 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately
upon written demand therefor by Lessor.

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee
is required to obtain pursuant to this Section 10 may be carried under a "blanket" policy or
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or
policies that otherwise comply with the provisions of this Section 10 and specify the location of
the Property.

11..  Intentionally Omitted

12.  Compliance With Laws, Restrictions, Covenants, Encumbrances and
Agreements. It is expressly understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier termination of this Lease for any reason.

A, Legal and Gaming Law Compliance. Lessee’s use and occupation of the
Property, the use and occupation of the Property by any other person (including but not
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements (including without limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that
Lessee or any-other Person is required to file or provide to any Governmental Authorities
regarding the business operations conducted on or from the Property, including but not’
limited o those described in Subsection D(iii) hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and
liquor on the Property, including any filings required to be made in connection with the
change of ownership or control of Lessee and, within fifteen (15) days of Lessee's receipt
of written notice from Lessor of any planned or actual change in the ownership or control
of Lessor or any planned or actual change in the ownership of the Property.

B. Acts Resulting in Increased Insurance Rates. Lessee will use its
commercially reasonable efforts to prevent any act or condition to exist on or about the
Property which will materially increase any insurance rate thereon, except when such acts
are required in the normal course of its business and Lessee shall pay for such increase.
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Lessee shall comply with all orders and directives of any insurance companies issuing
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee
shall not do, bring, or keep anything in or about the Property that will cause a
cancellation of any insurance covering the Property.

C. Prevention of Nuisance. Lessee shall not commit nor cause or permit to
be committed any public or private nuisance on the Property.

D. Environmental,

@) Covenants.  Alluses and operations on or of the Property,
including the use and operation of UST's on the Property, whether by Lessee or
any other Person, shall be in compliance with all Environmental Laws and
permits issued pursuant thereto. Lessee shall keep the Property or cause the
Property to be kept free and clear of all Environmental Liens, whether due to any
act or omission of Lessee or any other Person. Lessee hereby represents and
warrants that Lessee shall not install and shall not permit any person to install any
asbestos containing materials ("ACM") or materials or equipment containing
polychlorinated biphenyl ("PCBs") in the Property, and to the extent any ACM,
PCBs or other Hazardous Materials are on or in the Property, the same shall be
maintained, stored and used in accordance with all Legal Requirements.

(i)  Notification Requirements. Lessee shall immediately notify Lessor
in writing upon Lessee obtaining actual knowledge of (1) any Releases or
Threatened Releases in, on, under or from the Property other than in Permitted
Amounts, or migrating towards any of the Propetty; (2) any non-compliance with
any Environmental Laws related in any way to any of the Property; (3) any actual
or potential Environmental Lien; (4) any required or proposed Remediation of
environmental conditions relating to any of the Property required by applicable
Governmental Authorities; and (5) any written or oral notice or other
communication which Lessee becomes aware from any source whatsoever
(including but not limited to a Governmental Authority) relating in any way to
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or
on the Property, other than in Permitted Amounts, possible liability of any Person
relating to the Property pursuant to any Environmental Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in
this Subsection D.

(iii)  Reports and Investigations. Lessee shall promptly supply Lessor
with copies of all reports of any testing of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lessee
to any Governmental Authority concerning environmental matters, the USTs, or
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment
issued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than October 30 of each year, and gasoline storage
tank permits issued by the Department of Air Quality Management of the County

Sample Lease 0
1/4/2006

000160/09959 GBDOCS 469445v4

Exhibit 2.9
A.App.1642



Sample Lease
1/4/2006

A.App.1643

in which the Property is located with respect to each UST on the Property no later
than May 5 of each year, and such other certificates or permits as may be issued
or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all applicable
Legal Requirements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (as hereafter defined) may
have occurred or be occurring at the Property, Lessee agrees to perform, at
Lessee's sole expense, an environmental assessment of the Property, including
soil borings, to confirm whether such Contamination is occurring., Additionally,
at least ninety (90) days prior to the expiration of the Lease Term, Lessee agrees
to perform an environmental assesshent of the Property in order to define the
nature and extent of Contamination, if any.

(iv)  Indemnmification. Lessee shall indemnify, defend, protect and hold
each of the Indemnified Parties free and harmless from and against any and all
Losses, arising from or caused in whole or in part, directly or indirectly, by any of
the following, unless arising from or caused by the gross negligence or willful
misconduct of the Indemnified Party requesting indemnification: (a) the use,

storage, transportation, disposal, release, discharge or generation of Hazardous

Materials to, in, on, under or about the Property (whether occurring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements is
"Contamination®), including diminution in value of the Property; and (b) the cost
of any required or necessary repair, remediation, cleanup or detoxification and the
preparation of any closure or other required plans or reports, whether such action
is required or necessary prior to or following transfer of title to the Property (such
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee’s
failure to comply with any Legal Requirements. Lessee’s obligations to perform
Correction Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (including consultants and attorneys
fees and testing) required or necessary repair, remediation, restoration clean up, -
detoxification or decontamination of the Property and the preparation and
implementation of any closure, remedial action or other required plansin
connection therewith, and shall survive the expiration or earlier termination of the
Term of this Lease. This agreement to indemnify, defend, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if -
any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease. : :

In the event that Lessee is required to perform Corrective Action to
address any Contamination, Lessee shall perform such activities in a diligent
manner. In the event that Lessee has not completed its Cotrective Action (if
necessary), as required herein, by the expiration of the Lease Term, Lessor shall
grant Lessee, and its consultants, contractors and agents a revocable license, at no
cost to Lessee except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term to conduct
Corrective Action and to place and remove all necessary equipment and
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improvements on the Property sufficient to satisfy the requirements of all
Governmental Authorities regarding the Contamination. If such post-expiration
Corrective Action will unreasonably interfere with a reasonably foreseeable
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial uses at reasonable market rents), the
Lease Term shall be extended until sixty (60) days after the Corrective Action has
been performed such that post-expiration Corrective Action by Lessee no longer
_unreasonably interferes with a reasonably foreseeable commercial use of the
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action.

E. Intentionally Omitted.

F. Dealer Requirements. In addition to the requirements set forth in this
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from Dealer -
information which Dealer receives relating to Lessee’s operation of its business on the

Property.

G. WGI Agreements. Lessee represents that the WGI Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
WGI has such approval rights under the WGI Agreement.

H. Winner's Corner. Lessee shall at all times operate the gas station and
convenience store on the Property under the trade name "Winner's Corner" and/or under a
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Qil, or the such).

13,  Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvements and signs
erected on the Property in good and substantial order, condition, and repair, including but not
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs,
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems,
any building security and monitoring system, windows, walls, doors, electrical and other utility
systems and equipment, mechanical equipment, plambing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways and parking areas, and adjacent public
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of
trash, maintenance of utility lines and exterior lighting and signage on Property, and any
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any
Permitted Encumbrances. All such replacements, maintenance and repair shall keep the Property
in good repair and in a clean, safe, and sanitary condition and in cotnpliance with all Legal
Requirements and insurance regulations. Lessee must make all repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements
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or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly
waives the benefit of any statute now or hereinafter in effect which would otherwise afford
Lessee the right to make repairs, cotrections, improvements or alterations at Lessor's expense or
to terminate this Lease because of Lessor's failure to keep the Property in good order, condition
or repair, or which would otherwise require Lessor to make repairs, corrections, improvements,
replacements or alterations. If the buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
a Governmental Authority or the written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Requirements (including any special or conditional use permits or other variances granted
specifically for the Property) and the Perm1tted Encumbrances.

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage
or destruction to any buildings, structures or improvements erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shall remain in full force and effect,
provided, however, that Lessee shall have the right to replace the improvements with different
structures so long as (a) the value of the Property with such different structures is no less than the
value of the Property immediately prior to the date of casuaity and the different square footage of
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any .
special or conditional use permits or other variances granted specifically for the Property) and
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are
herein called a "repair") shall be commenced within a reasonable time however no more than
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the
date that all permits and other approvals necessary to authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to
commencing the repair to permit the Lessor to post appropriate notices of non-responsibility, and
all such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

The proceeds of any insurance maintained under Section 10 hereof shall be made
available to Lessee for payment of costs and expense of repair.

14, Waste; Alterations and Improvements; Trade Fixtures and Equipment.
Lessee shall not commit actual or constructive waste upon the Property. During the Lease
Term, Lessee may construct any additions or improvements to the Property and make such
structural or non-structural alterations to the Property as are reasonably necessary or desirable for
Lessee's use of the Property for a Permitted Facility. All improvements, alterations, or additions
shall be constructed by Lessee at Lessee’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessee shall give
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non-
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written
TR 12
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consent, Lessee shall not make any alterations that will decrease the value or function of the
improvements located on the Property.

Lessee’s right to make any alterations, improvements and additions shall be deemed
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authorities,
the furnishing of a copy thereof to Lessor prior to the commencement of the work and the
compliance by Lessee of all conditions of said permit in a prompt and expeditious manner. All
alterations, improvements or other construction by Lessee shall be in compliance with all Legal
Requirements, and all alterations and improvements shall be done and performed in good and
workmanlike manner, using new and first quality materials. All costs of any such improvements
shall be paid by Lessee.

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and alterations made, a sworn
construction statement, lien waivers from all persons or entities providing materials, services or
equipment for the work completed and, if available, an endorsement to Lessor’s policy of title
insurance or other evidence from a title company confirming the absence of any liess or other
matters of record related to the work performed.

Unless expressly released by Lessor in writing, all improvements or alterations shall be
and remain, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not attached to the Property.
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipment,
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease.

During the Lease Term, Lessee shall have thé right to locate in the Property such personal
. property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixfures and
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee’s use and
occupancy of the Property

All Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. During the term of this Lease, Lessee may remove any Fixtures and Equipment
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration
necessitated by the removal of Lessee’s Fixtures and Equipment, including but not limited to
damage resulting from removal of any of Lessee's signs in or about the Property.

Lessee shall keep the Property free and clear of all mechanic’s, materialmen or similar
liens, including, but not limited to, those resulting from the construction of alterations,
improvements, additions, trade fixtures, and equipment petformed by or for Lessee.

Lessee shall have the right to contest the correctness or validity of any such lien if,
Lessee first procures and records a lien release bond issued by a corporation authorized to issue
surety bonds in the state in which the Property are located in an amount required by Legal -
Requirements to remove such lien. The bond or its equivalent shall meet all applicable
requirements of the state in which the Property are located. In the event that any lien does so
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount
so paid by Lessor. On final determination of the lien or claim of lien Lessee will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and
costs in participating in such action if Lessor shall decide it is in its best interest to do so.

15.  Indemmification. Lessee agrees to use and occupy the Property at its own risk
and hereby releases Lessor and Lessor’s agents and employees from all claims for any damage or
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
liable to Lessee or Lessee’s employees, agents, customers or invitees for bodily injury, personal
injury or property damage occasioned by the acts or omissions of any other lessee or such
lessee’s employees, agents, contractors, customers or invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incurred or resulting from Lessee’s use and occupancy of the Property, whether relating to its
original design or construction, latent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to
perform, any term or provision of this Lease by Lessee, its officers, employees, agents or other
Persons. It is expressly understood and agreed that Lessee’s obligations under this Section shall
survive the expiration or earlier termination of this Lease for any reason.

16.  Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements,
leases or licenses now affecting the Property or hereinafter made by Lessee.

17.  Inspection; Right of Entry. Lessor and its authorized representatives shall have
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of
an emergency, in which case no prior notice shall be required), to enter the Property or any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed -
under the provisions of this Lease or by law; to show the Property to prospective brokers, agents,
buyers, or persons interested in an exchange, at any time; and to show the Property to
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place upon the Property any "to let" or "for lease" signs
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee
hereby waives any claim for damages for any injury or inconvenience to or interference with
Lessee’s business, any loss of occupancy or quiet enjoyment of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the
negligence or intentional misconduct of Lessor.

18.  Condemnation and Casualty.
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A. Damage or Destruction to the Property; No Abatement of Rent. If the
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
promptly restore the Property pursuant to the terms of Section 13 hereof.
Notwithstanding the partial or total destruction of the Property and any part thereof, and
notwithstanding whether the casualty is insured or not, there shall be no abatement of
Rentals or of any other obligation of Lessee hereunder including, without limitation,
payment of operating expenses, insurance premiums and Taxes, by reason of such
damage or destruction unless the Lease is terminated by virtue of another provision of
this Lease. o

B. Option to Terminate. If the Property is damaged or destroyed during the
last one (1) year of the Lease Term to the extent that the Property is untenable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving written
notice to Lessor of such election within thirty (30) days following the date of such fire or
other casualty, in which case, all insurance proceeds related to the Property {other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if
required by Lessor’s Lender, to such lender.

C. Termination Upon Taking. Ifas a consequence of a Taking, (i) any part of

the convenience store building on the Property; or (ii) twenty-five percent (25 %) or more
‘of the parking area at the Property shall be taken and Lessee determines in its reasonable

discretion that such Taking will have a material adverse impact on the ability of Lessee to

conduct its normal business operations from the Property, then, within thirty (30) days
after the date on which Lessee receives written notice of such Taking, Lessee may -
terminate this Lease by written notice to Lessor which termination shall be effective as of
the date the condemning authority takes actual possession of the portion of the Property
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly
refund to Lessee all unearned Annual Base Rental and other amounts paid in advance by
Lessee.

D. Obligation to Restore. If a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possible such that Lessee can conduct its normal business operations, Lessee
shall commence such restoration within ninety (90) days after the occurrence of the
taking and shall complete such restoration within six (6) months after the occurrence of
the taking,

E. Condemnation Award. Any condemnation award payable during the term
of this Lease shall belong to and be paid to Lessor, including but not limited to awards
payable with respect to damage to either the fee or leasehold estates, except that Lessee
shall receive from the award the following:

i If Lessee exercises its rights to terminate this Lease, the portion of
the award, if any, attributable to Lessee’s Equipment or Fixtures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that are taken in the Taking,
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il The portion of the award, if any, attributable to severance damages
for the repair or restoration of the Property (herein called "repair"), but only if
Lessee does not exercise Lessee’s right to terminate the Lease and further
provided, that such damages shall be deposited and disbursed in accordance with
‘the provisions hereof related to the handling of insurance proceeds that are
applied to a repair of the Property and Lessee shall promptly commence and
diligently complete the repair so that upon completion the Property will have a
character and commercial value as nearly as possible equal to the value of the
Property immediately prior to the taking, and further provided that, in the event
such damages are insufficient to cover the cost of repair, then any amounts
required over the amount thereof that are required to complete said repair shall be
promptly deposited with the disbursing entity by Lessee in advance of
commencing the repair.

ili.  Additionally, if this Lease is terminated as a result of any such
taking, Lessee shall be permitted to recover its relocation expenses and the going
concern value of Lessee's business from the condemning authority (but not from
Lessor or the portion of the award otherwise payable to Lessor) as provided by
law.

19.  Intentionally Deleted.
20.  Default, Conditional Limitations, Remedies and Meésure of Damages.

A.  Event of Default. Each of the following shall be an event of default by
Lessee under this Lease (each, an "Event of Default"):

@) If any Rental or other Monetary Obligation due under this Lease is
not paid within five (5) Business Days of notice it is past due, provided, however,
that if within the first twelve (12) months of the Lease Term, Lessor has given
two (2) such notices to Lessee, then a default shall be deemed to have occurred
when such failure has continued for three (3) business days after the same is due,
without notice thereof by Lessor to Lessee; and further, provided, however, that
after the first twelve (12) months of the Lease Term, if Lessor has given such
notice to Lessee within the preceding twelve (12) months, then a default shall be
deemned to have occurred when such failure has continued for three (3) Business
Days after the same is due, without notice thereof by Lessor to Lessee;

(i)  ifthereis an Insolvency Event;

(iti)  if Lessee fails to observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; provided, however, if any such
failure does not involve the payment of any Monetary Obligation, does not place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Event of
Defanlt hereunder, unless othierwise expressly provided herein, unless and until
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall
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have elapsed, during which period Lessee may correct or cure such failure, upon
failure of which an Event of Default shall be deemed to have occurred hereunder
without further notice or demand of any kind being required. If such failure
cannot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of
such failure, then Lessee shall have a reasonable period to cure such failure
beyond such thirty (30) day period. If Lessee shall fail to correct or cure such
faiture within such period and said period is not extended by the parties, an Event
of Default shall be deemed to have occurred hereunder without further notice or -
demand of any kind being required;

(iv)  if Lessee shall be liquidated or dissolved or shall begin
proceedings towards its liquidation or dissolution; or

B. Remedies. Upon the occurrence of an Event of Default, with or without

“notice or demand, except as otherwise expressly provided herein or such other notice as
may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to
exercise, at its option, concurrently, successively, or in any combination, all remedies
available at law or in equity, including without limitation, any one or more of the
following;

Sample Lease
17412006

(@) To terminate this Lease, whereupon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee’s liability, shall be
terininated. Upon such termination, Lessor shall be entitled to recover liquidated
damages equal to the total of (i) the cost of recovering possession of the Property;
(ii) the unpaid Rental earned at the time of termination, plus interest at the Default
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present value of the balance of the Base Annual Rental for the
remainder of the Lease Term using a discount rate of four percent (4%), less the
present value of the reasonable rental value of the Property for the balance of the
Term remaining after a one-year period following repossession using a discount
rate of four percent (4%); (v) costs of operating the Property until relet and the
reasonable costs of performing any obligations of Lessee under this Lease to be
performed upon termination or expiration of this Lease (including but not limited
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other
sum of money and damages reasonably necessary to compensate Lessor for the
detriment caused by Lessee's default.

(ii) To the extent not prohibited by applicable law, to reenter and take
possession of the Property (or any part thereof) without being deemed guilty in
any manner of frespass or becoming liable for any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereunder or under a 'forcible‘ entry and detainer statute or
similar law shall constitute an election by Lessor to terminate this Lease unless -
such notice specifically so states. If Lessee shall, after default, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Propetty, or both, such actions shall be deemed to be in compliance with Lessor’s
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rights and the acceptance thereof by Lessor or its agents shall not be deemed to
constitute a termination of the Lease. Lessor reserves-the right following any
reenfry and/or reletting to exercise its right to terminate this Lease by giving
Lessee written notice thereof, in which event this Lease will terminate, and Lessor
may recover liquidated damages as set forth in Subsection (i) above.

(iii)  To bring an action against Lessee for any damages sustained by
Lessor or any equitable relief available to Lessor.

(iv)  Torelet the Property or any part thereof for such term or terms
(including a term which extends beyond the original Lease Term), at such rentals
and upon such other terms as Lessor, in its sole discretion, may determine, with
all proceeds received from such reletting being applied to the Rental and other
Monetary Obligations due from Lessee in such order as Lessor may, in it sole
discretion, determine, which other Monetary Obligations include, without
limitation, all commercially reasonable repossession costs, brokerage
commissions, attorneys” fees and expenses and repair costs. Lessor reserves the
right following any reentry and/or reletting to exercise its right to terminate this
Lease by giving Lessee written notice thereof, in which event this Lease will
terminate as specified in said notice.

(v)  To recover from Lessee all Costs paid or incurred by Lessor as a
result of such breach, regardless of whether or not legal proceedings are actually
commenced.

(vi) To immediately or at any time thereafter, and with or without
notice, at Lessor’s sole option but without any obligation to do so, correct such
breach or default and charge Lessee all Costs incurred by Lessor therein. Any
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be
deemed to be Additional Rental hereunder and shall be immediately due from
Lessee to Lessor. Any such acts by Lessor in correcting Lessee’s breaches or
defaults hereunder shall not be deemed to cure said breaches or defaults or

- constitute any Walver of Lessor’s right to exercise any or all remedies set forth
herein.

(vil) To immediately or at any time thereaftet, and with or without
notice, except as required herein, set off any money of Lessee held by Lessor
under this Lease.

(viii) To seek any equitable relief available to Lessor, including, without
_ limitation, the right of specific performance. ,

All powers and remedies given by this Section to Lessor, subject to applicable
Law, shall be cumulative and not exclusive of one another or of any other right or remedy
or of any other powers and remedies available to Lessor under this Lease, by judicial
proceedings or otherwise, to enforce the performance or observance of the covenants and
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to
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exercise any right or power accruing upon the occurrence of any Event of Default shall
impair any other or subsequent Event of Default or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor
may be exercised from time to time, and as often as may be deemed expedient, by Lessor,
subject at all times to Lessor’s right in its sole judgment to discontinue any work
commenced by Lessor or change any course of action undertaken by Lessor.

C.  Default by Lessor. Lessor shall be in default under this Lease if Lessor
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if
the failure to perform the obligation is not curéd within thirty (30) days after notice of the
default has been given by Lessee to Lessor. If the default cannot reasonably be cured
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure
the default within the thirty (30) day period and diligently and in good faith continues to -
cure the default thereafter.

Lessee, at any time after expiration of the cure period provided above and a
subsequent written notice to Lessor, may cure the default at Lessor’s cost. If Lessee at
‘any time, as a result of Lessor’s default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate

of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date’

Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this
Section 15 may be deducted or offset against Lessee’s Base Monthly Rental,

21.  Mortgage, Subordination and Attornment. Lessor’s interest in this Lease
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI
Agreement and any other agreements pursuant to which Persons other than Lessee have the right
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee
shall keep the Property free from any liens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE ISNOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially
reasonable. The Lessee acknowledges that the terms and provisions of the Instrument attached
hereto as Exhibit C are commercially reasonable,
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If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after
such Deed of Trust and in that event such mortgagee, receiver or other secured party shall have
the same rights with respect to this Lease as if it had been executed and delivered prior to the
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver
or other secured party.

In the event any purchaser or assignee of any mortgagee or deed of trust holder at a
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a
"Successor Lessor"), and recognize the Successor Lessor as lessor under this Lease, and, if the
Successor Lessor in its sole discretion elects to recognize Lessee’s tenancy under this Lease, this
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor
under this Lease which accrue after the date that such Successor Lessor acquires title. The
foregoing provision shall be self-operative and effective without the executlon of any further
instruments.

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lessee’s financial statements delivered to Lessor pursuant to
this Lease to such Lessor's Lender.

22.  Estoppel Certificate and Other Documents. At any time, and from time to
time, each party shall, promptly and in no event later than ten (10) days after a request from the
other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, certifying: (A) that this Lease is in full force and
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have
been paid under this Lease and the amount thereof then payable; (D) whether there are then any
existing defaults by Lessee or Lessor in the performance of its obligations under this Lease, and,
if there are any such defaults, specifying the nature and extent thereof; (E) that no notice has
been received by the certifying party of any default under this Lease which has not been cured,
except as to defaults specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and;
(G) and any other information reasonably requested by the requesting party.

Lessor and Lessee further agree to reasonably negotiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance certificates and
other documents requested by WGI, any Lessor's Lender or any lender of Lessee in connection
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with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assignment, sublease
or other disposition of the Lessor's interest under this Lease.

23.  Assignment/Subletting. Lessee’s interest in this Lease shall not, voluntarify,
involuntarily, or by operation of law, be assigned to any third person or entity without the prior
written consent of Lessor which will not be unreasonably withhold conditioned or delayed.

In the event of an assignment of Lessee’s interest under this Lease to a third person or
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and
all further obligations under the terms of this Lease upon delivery to Lessor of an originally
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defaults of Lessee under the terms of this Lease.

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other
agreements pursuant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store building located on the site for uses that are
complementary to or extensions of Lessee's gas station and convenience store operations (e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal confract
units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances(such other agreements are referred to herein as
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall not be unreasonably withheld, conditioned.or delayed.
In no event will any Permiited Subleases, or any other subleases that Lessor consents to relieve
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease,
which notice shall be accompanied by a copy of the form of the Permitted Sublease.

Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to
the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Term
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and
subtenant shall be subject to and bound by all the terms and conditions of this Lease (except that
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee’s
successor under the sublease for the balance of the sublease term if this Lease is swrendered by
Lessee or terminated by reason of Lessee’s default, '

24,  Notices. All notices, demands, designations, certificates, requests, offers,
consents, approvals, appointments and other instruments given pursuant to this Lease
(collectively called "Notices") shall be in writing and given by any one of the following:

(A) hand delivery, (B) express overnight delivery setvice, (C) certified or registered mail, return
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, return receipt requested, or by overnight delivery service, within one
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered
upon (i) receipt, if hand delivered, (ii) the next Business Day, if delivered by a reputable express
overnight delivery service, (iii) the third Business Day following the day of deposit of such
notice with the Umted States Postal Service, 1f sent by certified or reglstered mail, return receipt
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of
Section 24.D above. Notices shall be provided to the parties and addresses (or electronic mail
addresses) specified below:

If to Lessee: Berry-Hinckley Industries
Atin: Paul A. Morabito
425 Maestro Drive
Reno, NV 89511 ‘
Telephone: (775) 689-122
Facsimile: (775) 689-1232

With a copy to: Hodgson Russ LLP
Atin: Sujata Yalamanchili
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephone: (716) 848-1657
Facsimile: (716)849-0349

If to Lessor: Overland Development Corporation Inc.
Attn: Larry Willard
133 Glenridge Avenue
Los Gatos, CA 95030

With a copy to Sam Chuck, Esq. ,
Rossi, Hamerslough, Reischl & Chunck
'1960 The Alameda, Suite 200
San Jose, CA 95126
Telephone: (408) 261-4252
Facsimile: (408) 261-4292

or to such other address or such other person as either party may from time to time hereafter
specify to the other party in a notice delivered in the manner provided above.

25.  Holdover. If Lessee remains in possession of the Property after the expiration of
the term hereof, Lessee, at Lessor’s option and within Lessor’s sole discretion, may be deemed a
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be
automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental
payable under this Lease.

26.  Intentionally Omitted.

27.  Surrender. At the expiration of the Lease Term, Lessee may remove from the
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such
removal and shall leave the Property broom clean and in good and working condition and repair
inside and out, and comply with all of the requirements of Section 12.D hereof. Lessor may, in
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment,

_personal property and vehicles to which Lessee is entitled but which Lessee does not remove
from the Property pursuant to this Section within ten (10) days after notice, provided, however,
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous
Materials, USTs and related equipment, located in or about the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.

28.  Financial Statements; Compliance Certificate. Once per calendar year, and
within 120 days after the end of Lessee’s fiscal year, Lessee shall furnish to Lessor audited
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain
such statements in confidence but may disclose any financial statements furnished by Lessee to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultants and accountants; Lessor shall advise such permitted recipients that the financial
statements furnished to them are to be held in confidence. In no event shall Lessor knowingly
 disclose Lessee's financial statements to competitors of Lessee.

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the
control of the party obligated to perform (each, a "Force Majeure Event") shall excuse the
performance by such party for a period equal to any such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and
other Monetary Obligations to be paid hereunder.

30.  No Merger. There shall be no merger of this Lease nor of the leasehold estate
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that
the same person, corporation, firm or other entity may acquire or hold or own, directly or
indirectly, (A) this Lease or the leaschold estate created by this Lease or any interest in this
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall occur unless and until all persons,
corporations, firms and other entities having any interest in (i) this Lease or the leasehold estate
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof
sought to be merged shall join in a written instrument effecting such merger and shall duly
record the same.

31.  Characterization, Lessor and Lessee acknowledge and warrant to each other that
each has been represented by independent counsel and has executed this Lease after being fully
advised by said counsel as fo its effect and significance. This Lease shall be interpreted and
construed in a fair and impartial manner without regard to such factors as the party which
prepared the instrument, the relative bargaining powers of the parties or the domicile of any
party. Whenever in this Lease any words of obligation or duty are used, such words or
expressions shall have the same force and effect as though made in the form of a covenant.

32.  Easements. During the Lease Term, Lessor shall not have the right to grant
easements on, over, under and above the Property without the prior consent of Lessee, which
consent will not be unreasonably withheld, conditioned or delayed.
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33.  Bankrupicy. Intentionally Omitted.

34.  Attorneys’ Fees. In the event of any judicial or other adversarial proceeding
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be
entitled to recover all of its reasonable attorneys’ fees and other Costs in addition to any other
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be
entitled to all attorneys” fees and all other Costs incurred in the preparation and service of any
notice or demand hereunder, whether or not a legal action is subsequently commenced.

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
and Lessee are executing Lessor’s standard form memorandum of lease in recordable form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor’s request, Lessee agtees to execute and
acknowledge a termination of lease and/or quit claim deed in recordable form to be held by
Lessor until the expiration or sooner termination of the Lease Term.

36.  No Broker. Lessor and Lessee represent and warrant to each other that they have
had no conversation or negotiations with any broker concerning the leasing of the Property.
Each of Lessor and Lessee agrees to protect, indemnify, save and keep harmless the other,
against and from all liabilities, claims, losses, Costs, damages and expenses, including attorneys’
fees, arising out of; resulting from or in connection with their breach of the foregoing warranty
and representation. ‘

37.  Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a trial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee’s use or occupancy of the Property, and/or any claim
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their
bargain. Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it
may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's
Lenders, and any of the Affiliates, officers, directors, members, managers or émployees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented
in any action, proceeding, claim or counterclaim brought with respect to any matter arising out of
or in connection with this Lease or any document contemplated herein or related hereto. The
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

38.  Miscellaneous.

A. Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease.

Sample Lease
1/412006 24

000160/09959 GBDOCS 469445v4

Exhibit 2.24
A.App.1657



A.App.1658

B.  Waiver and Amendment. No provision of this Lease shall be deemed
waived or amended except by a written instrument unambiguously setting forth the
matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any matter shall riot be deemed a waiver of
the same or any other matter on any future occasion. No acceptance by Lessor of an

‘amount less than the Rental and other Monetary Obligations stipulated to be due under
this Lease shall be deemed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or
statement on any check or letter accompanying any such payment be deemed a waiver of
Lessor’s right to collect any unpaid amounts or an accord and satisfaction.

C. Successors Bound. Except as otherwise specifically provided herein, the
terms, covenants and conditions contained in this Lease shall bind and inure to the benefit’
of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto.

D. Captions. Captions are used throughout this Lease for convenience of
" reference only and shall not be considered in any manner in the construction or
interpretation hereof.

E. Severability. The provisions of this Lease shall be deemed severable. If
any part of this Lease shall be held unenforceable by any court of competent jurisdiction,
the remainder shall remain in full force and effect, and such unénforceable provision shall
be reformed by such court so as to give maximum legal effect to the intention of the
parties as expressed therein.

F. Other Documents. Each of the parties agrees to sign such other and
further documents as may be necessary or appropriate to carry out the intentions
expressed in this Lease; provided such documents are reasonably acceptable to each
parties’ counsel.

G. Entire Agreement. This Lease and any other instruments or agreements
referred to herein, constitute the entire agreement between the parties with respect to the
subject matter hereof, and there are no other representations, warranties or agreements
except as herein provxded :

. H. Forum Selection; Jurtsdzctzon Venue; Choice of Law. For purposes of
any action or proceeding arising out of this Lease, the parties hereto expressly submit to
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee
consents that it may be served with any process or paper by registered mail or by personal
service within or without the State of Nevada in accordance with applicable law.
Furthermore, Lessee waives and agrees not to assert in any such action, suit or
proceeding that it is not personally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict
the right of Lessor to commence any proceeding in the federal or state courts located in

Sample Lease
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the state where each Property is located to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies available under this Lease.

L Counterparts. This Lease may be executed in one or more counterparts,
each of which shall be deemed an original. :

L. Prohibited Persons and Transactions, Lessee and Lessor (each a
"Representing Party") represents to its current knowledge to the other that the
Representing Party is not a person or entity, nor owns property or interests in property,
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and
entitled "Blocking Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit or Support Terrorism" or under any rules and regulations related
thereto.

39.  Intentionally Omitted.

40.  Amendments to Accommodate Sale to Tenants In Common. At the request of
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent
management of the Property by such tenants in common or a manager appointed by them),
provided that such amendments do not materially and negatively impact Lessee's obligations
hereunder.

[Remainder of page intentionally left blank; signatures follow]
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IN WITNESS WHEREOR, Lessor and Lessee have entered into this Lease as of the date
first shove wrinten,

~ LESSOR:

SO W

STATE OF Ca&,ﬁ% )
COUNTY OF Szads L]

The faregoing instrument was aclmowledged befo I meop ! ?.‘./ z / 05 by
llrre Willer j the freeeddrad 2ad of _gues |, on behalf of the
limited liability company.

ss

J&&JM

Notary Publia

My Commission Expires:_ [0 -(S- 87

TNA . SEDA
3 Commusxanumm !
B wotary Fublc - Caliaria $

Counly
ganlio Clard o118, 2007

S: Lezsie
23008 27

00160/00955 GBLOCS €uddase2
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STATE OF CALIFORNIA ) 8.5,

COUNTY OF Santg Clarg

On Deeember 2, 2005 before me,

Tina X, Seds

a Notary Publit in and for sald County and Stats, parsonsily
sppeared

Lany J, Wilksrd

persohally known lo me {or proved o me on tha basis of
satisfactory avidence) to be tha pargon{s) whose name(s)
is/are subseribed lo the within Instrument and acknowledged to
me that he/gshe/thay executed the same In  histherthelr
authorized tapacity(les) and that by hisherfthelr signature(s)
on the instrument the parson(s), or the entity upon behsif of
which the person{s), acted, exsculad the instrument,’

WITNESS my hand and officlal seal,

Signature__sahtpati T A

Exhibit 2.28

TINA T, 8EDA
tsommitgion & 1441079
Nalary Pubtic » Calliomla £
sunla Cleia Counly
My Comm, Expiras Oct 15, 2007

{This area for official notoriel seal)

ROLyaLk fev. (U1 0698)
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LESSEE:

BERRY~HINCKLEY INDUSTRIES, & Nevada -
corporation

B

y. .
(_pdul Motabito, its Chief Bxeoutive Officer
Tex Identification No. 88-0125101
Con liforvcn o

STATE OF X)
Ov Mb'{__) Jss
COUNTY OF WASHOR)

The foregoing instrument was acknowledged beforeme on 1 #4-/0 ¢ by Panl
Morabito, as Chief Executive Officer of BERRY-HINCKLEY INDUSTRIES, a Nevade

corporation, on behalf of the corporation. v
Notary Publio é ; g ""

My Commission Expires; 221 4 /o7
o ANNATEA IONER B

A Commission:# 1400596
' 1} Notary Putsiic - Clifommio
SRep/  Orangs County
5> My Comm. ExplesFeb 14, 2007

Sarmple Lesse 28
12/20/2008
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EXHIBIT A

DEFINED TERMS

The following terms shall have the following meanings for all purposes of this Lease:
“Additional Rental” has the meaning set forth in Section 4.C.

“Adjustment Date” means , and every anniversary thereafier during the
Initial Term, and any Extension Term. '

“Affiliate” means any Person which directly or indirectly controls, is under common
control with or is controlled by any other Person. For purposes of this definition, “controls™,
“ander common control with”, and “controlled by” means the possession, directly or indirectly,
of the power to direct or cause the direction of the management and policies of such Person,

“whether through the ownership of voting securities or otherwise.

“Base Annual Rental” means $1,464,375.00.

“Base Monthly Rental” means an amount equal to 1/12 of the applicable Base Annual
Rental.

“Business Day” means Monday through Friday, except those days on which the United
States Postal Service does not deliver regular first-class mail.

“Casualty” means any loss of or damage to any property included within or related to any
Property or arising from an adjoining property caused by fire, flood or other casualty.

“Condemnation” means a Taking and/or a Requisition.

“Costs™ means all reasonable costs and expenses incurred by a Person, including without
limitation, reasonable attorneys’ fees and expenses, court costs, expert witness fees, costs of tests
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance
and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or
fees, as the circumstances require.

“Dealer” means any Person that supplies gasolineAand/or diesel fuel to Lessee at the
Property for sale to third parties, or its successor or assigns.

“Dealer Agreement” means a written agreement or other document granting Lessee the
right to operate a gas station opération under the flag, brand or trade name of a Dealer.

“Default Rate” means 18% per annum or the highest rate permitted by law, whichever is

less.
A-l
Sample Lease
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"Deed of Trust" means any and all deeds of trust, mortgages or other liens to secure debts
or other security instruments here and afier placed by Lessor on the Property or any part thereof
(except the Lessee’s personal property or trade fixtures), and to any and all renewals,
modifications, consolidations, replacements, extensions or substitutions of any such instruments.

“Eﬁ"ectzve Date” has the meaning set forth in Section 3 of this Lease.

“Environmental Laws” means federal, state and local laws, ordinances, common law
-requirements and regulations and standards, rules, policies and other governmental requirements,
administrative rulings and court judgments and decrees having the effect of law in effect now or

in the future and including all amendments, that relate to Hazardous Materials, Regulated
Substances, USTs, and/or the protection of human health or the environment, or relating to
liability for or Costs of Remediation or prevention of Releases, and apply to Lessee and/or the

Property.

“Environmental Liens” means liens thét‘may be imposed pursuant to Bnvironmental
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618.

“Event of Default” has the meaning set forth in Section 20.A.

“Expiration Date” has the meaning set forth m Section 3.
“Extension Option’ has the meaning set forth in Section 3.
“Extension Term’” has the meaning set forth in Section 3.
“Force Majeure Event” has the meaning set forth in Section 29.

“Governmental Authority” means any governmental authority, agency, department,
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United
States, any state or any political subdivision thereof (including but not limited to the Nevada
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to issue court orders.

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons
on or about the Property, cause the Property to be in violation of any local, state or federal law or
regulation, (including without limitation, any Environmental Law), or are defined as or included
in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic
substances”, “contaminants”, “pollutants”, or words of similar import under any applicable local,
state or federal law or under the regulations adopted, orders issued, or publications promulgated
pursuant thereto, including, but not limited to: (i) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S8.C. §9601, ef seq.; (ii) the
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, et seq.; (iii) the
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and
0
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b)
asbestos in any form which is or could become friable, urea formaldehyde foam insulation,
transformers or other equipment which contain dielectric fluid containing levels of
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks;
and (d) any other Regulated Substances, chemical, material or substance, exposure to which is
prohibited, limited or regulated by any governmental authority or which may or could pose a
hazard to the health and safety of the occupants of the Property or the owners and/or occupants

of any adjoining property.

“Indemnified Parties” means Lessor, any Lessor's Lenders and their members, managers,
officers, directors, shareholders, partners, employees, agents, servants, representatives,
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns,
including, but not limited to, any successors by merger, consolidation or acquisition of all or a
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable.

“Initial Term” has the meaning set forth in Section 3.

“Insolvency Event’ means (a) Lessee’s (i) failure to generally pay its debts as such debts
become due; (ii) admitting in writing its inability to pay its debts generally; or (iii) making a
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against
Lessee (i) secking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding up,
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, either such proceeding shall remain undismissed for a period of one hundred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee
taking any corporate action to authorize any of the actions set forth above in this definition.

“Law(s)” means any constitution, statute, rule of law, code, ordinance, order, judgment,
decree, injunction, rule, regulation, policy, requirement or administrative or judicial
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafter enacted or in effect.

“Lease Term” shall have the meaning described in Section 3.

“Legal Requiremenis” means the requirements of all present and future Laws (including
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and
discrimination against, disabled individuals), all judicial and administrative interpretations
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions
and conditions now or hereafter of record which may be applicable to Lessee or.to the Property,
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or
restoration of to the Property, even if compliance therewith necessitates structural changes or
improvements or results in interference with the use or enjoyment of the Property.

"Lessor's Lender" means any lender of Lessor that has a lien on the Property, including
any lenders named in any Deed of Trust. '

Sample Lease
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“Losses” means any and all claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in seftlement and
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties (including, without limitation, attorneys’ fees and other Costs of defense).

“Monetary Obligations” means all Rental and all other sums payable or reimbursable by
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified
Party. '

“Notices” has the meaning set forth in Section 24,

“Permitted Amounts” shall mean, with respect to any given level of Hazardous Materials
or Regulated Substances, that level or quantity of Hazardous Materials or Regulated Substances
in any form or combination of forms which does not constitute a violation of any Environmental
Laws and is customarily employed in, or associated with, similar businesses located in the states
where the Property is located.

“Permitted Encumbrances” shall mean those covenants, restrictions, reservations, liens,
conditions, encroachments, easements, survey exceptions, parties in possession and other matters
of title that affect the Property as of the date of Lessor’s acquisition thereof and those items
which hereafter affect title as permitted under this Lease, including but not limited to those
identified in the owner's policy of title insurance issued to Lessor by First American Title
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property.

“Permitted Facility” means a gas station with convenience store (and restaurant and
postal unit operations within a convenience store), and uses incidental or related thereto
~ including but not limited to a car wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lessee's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances.

“Permitted Sublease” has the meaning set forth in Section 23.

“Person” means any individual, partnership, corporation, limited liability company, trust,
unincorporated organization, Governmental Authority or any other form of entity.

“Property” means, that parcel or parcels of real estate located at the address set forth in
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with all rights, privileges, and appurtenances associated therewith,
all buildings, fixtures and other improvements now or hereafter located on such parcels of real
estate (whether or not affixed to such real estate).
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“Regulated Substances” means ;‘peh*oleum” and “petroleum-based substances” or any
similar terms described or defined in any of the Environmental Laws and any applicable federal,
state, county or local laws applicable to or regulating USTs.

“Release™ means any presence, release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Materials, Regulated Substances or USTs.

“Remediation” means any response, remedial, removal, or corrective action, any activity
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials,
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action
to comply with any Environmental Laws or with any permits issued pursvant thereto, any
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or
USTs. ‘

“Rental” means, collectively, the Base Annual Rental and the Additional Rental,
“Rent Adjustment” has the meaning set forth in Section 4.B.
“Successor Lessor” has the meaning set forth in Section 21.

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de
facto condemnation that constitutes a compensable taking under applicable law. The Taking
shall be considered to have taken place as of the later of the date actual physical possession is
taken by the condemnor, or the date on which the right to compensation and damages accrues
under the law applicable to the Property.

“Threatened Release” means a substantial likelihood of a Release which requires action
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmental medivm comprising ot
surrounding any Property which may result from such Release. '

“USTs” means any one or combination of tanks and associated product piping systems used
_in connection with storage, dispensing and general use of Regulated Substances.

"WGI" means Winner's Gaming, Inc.

"WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which WGI
currently operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section 12.F).

Sample Lease
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EXHIBIT B

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY
PROPERTY ADDRESS: 7695 - 7699 S. Virginia Street, Reno, Nevada (APN 043-011-48)

PROPERTY LEGAL DESCRIPTION:
Parcel 1

The land referred to herein is situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South Half (S 1/2) of the Northwest Quarter (INW 1/4) of Section
6, Township 19 North, Range 20 East, M.D.M., and being more particularly described as
follows:

Commencing at the Southwest corner as Parcel “C”, a found nail and tag on a fence post, as
shown on Parcel Map No. 218, File No. 388954, on file in the County Recorders Office, Washoe
County, Nevada; thence North 00°16'56" East, a distance of 579.25 feet to the Northerly side of
Longley Lane, Thence along said Northerly side South 69°21'09" West, a distance of 21.41 feet

to the true point of beginning, -

Thence along the said Northerly line of Longley Lane South 69°21'09" West, a distance of
301.22 feet to the Easterly line of U.S. 395; thence along said Easterly line North 21°04'38"
West, a distance of 653.04 fect; thence leaving said Easterly line North 14°55'49" East, a
distance of 126.66 feet, thence North 89°52'07" East, a distance of 458.81 feet; thence North
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance 0of 213.17 feet to
the Westerly line of South Virginia Street; thence along said Westerly line South 20°39'19" East,
a distance of 257.92 feet; thence leaving said westerly line of South Virginia North 89°40'18"
West, a distance of 275.76 feet; thence South 00°16'56" West, a distance of 406.67 feet to the

true point of beginning,
Parcel II

A non-exclusive easement for ingress, egress and access by and for vehicular pedestrian traffic
and vehicle parking as set forth in that certain mutual parking and access agreement recorded
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe
County Recorder’s Office, Washoe County, Nevada.

Note: The above metes and bounds legal description appeared previously in that certain
document recorded August 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695,

Sample Lease -
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SUBORDINATION, ATTORNMENT AND NONDISTURB
(subordination to new financing by existi

NCE AGREEMENT
ssee)

NOTICE: THIS AGREEMENT CONTAINS A SUBORBINATION CLAUSE
WHICH MAY RESULT IN YOUR LEASEHOLD INTEREST IN THE PROPERTY
BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN, THE LIEN OF SOME
OTHER OR LATER SECURITY INSTRUMENT.

A
evidenced by a promisso
Trust (the "Deed of T

hich will secured by a Deed of
articularly described in Exhibit A,

fsuant to which Lender is making the Loan (herein, the
the Deed of Trust be the senior encumbrance on the Property and

Lessee subordinate the
of Trust.
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1. LEASE TERMS

1.1 Lessor and Lessee (a) have completed and delivered to Lender concurrently with
their execution and delivery of this Agreement a Summary of Lease Terms setting forth the
salient terms and conditions of the Lease, and (b} certify that (i) the Summary of Lease Terms
delivered to Lender is complete and correct, (ii) that the copy of the Lease attached to the
Summary of Lease Terms is a true, correct and complete copy, and (iii) that there are no
agreements or understandings between Lessor and Lessee with respect to the Lease or the rights
of Lessee to use, occupy, develop and acquire the Property that is the subject of the Lease other
than as set forth in the documents that are attached to such Summary

2. SUBORDINATION

under the Lease and in and to the Property, are and sha in i nects and for all
purposes junior and subordinate to (a) the lien of Trust, (b), all ‘advances made

as fully and

acknowledges that Lender is under
ation or use of the Loan proceeds.

SUBORDINATION , ATTORNMET & NONDISTR WRBANCE AGREEMENT: Page2
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this Agreement is true, complete and correct, (b) that the copy of the Lease attached to the
Summary is complete and correct, and (c) that there are no agreements or understandings
between Lessor and Lessee with respect to the Lease or the rights of Lessee to use, occupy,
develop and acquire the Property that is the subject of the Lease other than as set forth in the
documents that are attached to such Summary.

3.2  PREPAID RENTS. Lessee shall not prepay, and Lessor shall not accept, any of the
rents or income due under the Lease for more than one (I) month in advance, except with the
written consent of Lender.

33 AMENDMENTS TO LEASE Lessor and Lessee shall not alter, amend or terminate
the Lease, or enter into an agreement for the cancellation of the Lease or a surrender of the
leasehold estate, without the prior written consent of Lender.

Lessor as the substitute Liessof under the Lease, and shall be bound such Successor Lessor under
of the terms, covenahts and conditions of the Lease for the balance of the term thereof, and
extensions or renewals thereof effected in accordance with the terms of the Lease.

SUBORDINATION , ATTORNMET & NONDISTR WRBANCE AGREEMENT: Page 3
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4.3 LESSEE'S RIGHTS TO POSSESSION. So long as Lessee is not in default (beyond
any period given to Lessee under the Lease to cure defaults) in the payment of rent or other
amounts owing under the Lease or in the performance of any of the terms, covenants or
conditions of the Lease or this Agreement, neither Lender nor any other Successor Lessor shall
disturb or interfere with Lessee's possession of the Property or Lessees's rights and privileges
under the Lease, or any extensions or renewals thereof effected in accordance with the terms of
the Lease.

44  PERFORMANCE OF OBLIGATIONS OF LESSOR. Successor Lessor shall perform
the duties and obligations of the Lessor under the Lease to the extent that such duties and
obligations arise after the date on which the Successcr Lessor hag’acquired its interest and are
susceptible of performance by the Successor Lessor, and subject to.the provisions of this Section,
Lessee shall have the same remedies against a Successor Lessor for\a bréach of the Lease as the
Lessce would have had against the original Lessor.

4.5 UNCURED DEFAULTS. Should any default by a prior Lessor under the Lease
remain uncured at the time that a Successor Lessor acgui

the Successor Lessor such time as is reasonably requii

not be entitled to abate or offset against the
and {b) Lessee will not be entitled to cancé

SUBORDINATION , ATTORNMET & NONDISTR WWRBANCE AGREEMENT: Page 4
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to the Property, or for the payment of damages or any other amount to which Lessee might be
entitled by reason of any such act or omission.

53  PREPAID RENTS AND SECURITY DEPOSITS. A Successor Lessor shall not be
liable for (1) any security deposit or prepaid rent except to the extent actually received by Lender
from Borrower, or (2} any rent or additional rent which Lessee has paid for more than the then
current installment,

6. CERTAIN OBLIGATIONS. A Successor Lessor shall not be bound by:
6.1 Any amendment to the Lease made without Lender's ¢onsent; or

6.1.1 Any provisions of the Lease regarding the cammencement or completion
of any construction.

6.1.2 .Any provision of the Lease relating to the application of insurance or

nants and conditions set forth in the Lease, as modified
be effectlve immediately upon Lender's succeeding to the interest
Upon request of either party, Lessee and the Successor Lessor

above, but this Agreement shall be self-executing and no such separate
effectuate Lessee's recognition of and attornment to a Successor

called for by Section 4.5,
agreements shall be required tp
[ essor as provided herein.
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7.4  NOTICES. Any notices permitted or required hereunder shall be in writing and
shall be deemed to have been given (a) on the date of delivery if delivery of a legible copy was
made personally or by facsimile transmission, or (b) on the third business day afier the date on
which mailed by registered or certified mail, return receipt requested, addressed to the party for
whom intended at the address set forth on the signature page of this agreement or such other
address, notice of which is given as provided herein.

7.5 MODIFICATION OR AMENDMENT. This Agreement may not be amended or
modified in any manner other than by agreement in writing signed by all of the parties hereto.

IN WITNESS WHEREOF, the parties hereto have each.caused this Subordination,
Nondisturbance and Attornment Agreement to be executed on the dates set forth below.

NOTICE: THIS AGREEMENT CONTAINS A SUBORDINATION CLAUSE

WHICH ALLOWS THE LESSOR UNDER YO EASE TO OBTAIN A LOAN,
A PORTION OF WHICH MAY BE EXPE URPOSES

LESSEE:
Date: February 21, 2006

BERRY-HINC INDUS

By:

illard, President
S WILLARD TRUST

By:
Larry J. Willard, Trustee

(ALL S TURES MUST BE ACKNOWLEDGED)

SUBORDINATION , ATTORNMET & NONDISTR WRBANCE AGREEMENT: Page6
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3353293

BT e

7.4  NOTICES. Any notices permitted or required hereunder shall be in writing and
shall be deemed to have been given (a) on the date of delivery if delivery of a legible copy was
made personally or by facsimile transmission, or (b) on the third business day after the date on
which mailed by registered or certified mail, return receipt requested, addressed to the party for
whom intended at the address set forth on the signature page of this agreement or such other
address, notice of which is given as provided herein.

7.5  MODIFICATION OR AMENDMENT, This Agreement may not be amended or
modified in any manner other than by agreement in writing signed by all of the parties hereto.

IN WITNESS WHEREQOF, the parties hereto have each caused this Subordination,
Nondisturbance and Attornment Agreement to be executed on the dates set forth below.

NOTICE: THIS AGREEMENT CONTAINS A SUBORDINATION CLAUSE
WHICH ALLOWS THE LESSOR UNDER YOUR LEASE TO OBTAIN A LOAN,
A PORTION OF WHICH MAY BE EXPENDED POSES

LESSEE:
Date: February 21, 2006

BERRY-HINCKLEY INDUSTRIES

By: : QM/

e

Larry J. wiTlard, Trustee

(ALL ATURES MUST BE ACKNOWLEDGED)

SUBORDINATION , ATTORNMET & NONDISTR\URBANCE AGREEMENT: Page6
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ACKNOWLEDGEMENT OF NOTARY PUBLIC

STATE OF CALIFORNIA )

)
COUNTY OF ORANGE )

On February 2<% 2006 before me, Amf._:%isa Lonier, a notary public in and for
said County and State, personally appeared @MP’ Flered ey D,
personally known to me to be the person whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his authorized capacity,
and that by his signature on the instrument he, or the entity upon behalf of which he

acted, executed the instrument. ‘

WITNESS my hand and official seal:

SEAL

A.App.1677
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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State of California

County of Candan oo

On MWM 2L " Zetore me,

A.App.1678

3353293
62242886
9 of 14

Name{s) of Signeris)

personally appeared Lavr (Vj/ J . \/\(IEHMA-A/

[ personally known-fo me

efthby executed

aulhoriz;?

i T

erson(g]
el

er of Pages: _— 1

/

O Individual
O Corporate Officer —

RIGHT THUMBPRINT
QF SIGNER
Top of thumb here

%
AN R A IR

h, CA 91313-2402 - www nabonainetary.org

Reorges Call Toll-Free 1-800-876-6827

A.App.1678
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EXHIBIT A

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada

Parcel 1;

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South % of the Northwest % of Section 6, Township 18 N., Range
20 E., M.D.M., and being more particularly described as follows:

Commencing at the south corner of Parcel “C” a found nail and tag\Qn afence post, as shown on
Parcel Map No. 218, File No. 388954, as on file in the County Recorder’s Office of Washoe

County, Nevada, thence North 00°16’56” East a distance of 579.25 feet\to the northerly side of -
Longley Lane;

Thence along said northerly line South 69°21°09” W, a di
of Beginning;

Thence leaving said northerly line of Longléy L ,adi of 406.67
feet;

gress, egress and access by and for vehicular and pedestrian
forth in that certain Mutual Parking and Access Agreement

A.App.1679
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APPENDIX 1 TO
SUBORDINATION, ATTORNMENT AND NONDISTURBANCE AGREEMENT

SUMMARY OF LEASE TERMS
TO:  South Valley National Bank

PO Box 60654
Santa Barbara, CA 93160-0654

THIS SUMMARY OF LEASE TERMS is being executed and delivered to South Valley National
Bank (the "Lender") by the Lessor and the Lessee identified in the Lease desgribed below pursuant to the
terms and conditions of a2 SUBORDINATION, ATTORNMEN NONDISTURBANCE

AGREEMENT in connection with a loan being made by the Lender to the Lessor under such Lease.

1. BASIC LEASE DATA

1.1 LEASE DATED: NOVEMBER A}, 2005
and LARRY J.

2.

122,031.25. Rental payments
ough the 21st day of February,

23 . Landlord is holding the sum of $N/A as prepaid rent, which is to be credited
against the rent for the ([\] lasthy ) month of the lease term.

RENEWAE OPYIONS. The Tenant has ([ ] no renewal options) ([ X ] 4 renewal options

25
20) years). The term of the Lease cannot be extended beyond 2046,

SUMMARY OF LEASE TERMS: Page 1

A.App.1680
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2.6 CONCESSIONS AND INDUCEMENTS. Tenant is not entitled to any free rent, partial rent,
rebates, rental abatements, or rent concessions of any kind, other than ([ X ] none) ([ ] the following;:

2.7 TENANT OPTIONS. Tenant ([ ] does) ([ X ] does not] hold an option or right of first refusal
to purchase the all or any portion of the Property.

2.8 LANDLORD OPTIONS. Landlord ([ ] does) ([ X ] does not] hold an option to purchase the

leasehold estate or to cancel the lease upon the happening of certain events or by giving the Tenant notice of
cancellation.

2.9 LEASE MODIFICATIONS: The Lease has not been amended, modified, supplemented,
extended, renewed or assigned except by the documents identified below;

DESCRIPTION OF DOCUMENT (IF NONE, WRITE "None™) DATE

NONE

2.10 Cory OF LEASE. The Ledse,

Tenant. A true, correct and complete copy of the Lease and all of the of the amendments,/medifications and
supplements thereto is attached to this

3 LEASE PERFORMANCE

performance of any of its obligations under the terms of the Lease.

{Signatures appear on the following page)

SUMMARY OF LEASE TERMS: Page 2

A.App.1681
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IN WITNESS WHEREOQF, Landlord and Tenant have executed this Summary of Lease Terms on the

dates set forth below with the knowledge and understanding that South Valley Naticna! Bank will rely on the
accuracy of the information contained in this Summary in making the proposed loan to Landlord.

LANDLORD: TENANT:
Date: February 21, 2006 Date: February 21, 2006
OVERLAND DEVELOPMENT

CORPORATION BERRY-HINCKLEY INDUSTRIES

BYW By:
Larry J. Willard, President

LARRY JAMES WILLARD TRUST

Larry J. Willard, Trustee

SUMMARY OF LEASE TERMS: Page 3

A.App.1682
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Summary of Lease Terms on the

dates set forth below with the knowledge and understanding that South Valley National Bank will rely on the
accuracy of the information contained in this Summary in making the proposed loan to Landlord.

LANDLORD: TENANT:
Date: February 21, 2006 Date; February 21, 2006
OVERLAND DEVELOPMENT
CORPORATION BERRY-HINCKLEY INDUSTRIES
By: By: %/
Larry J. Willard, President C/ Ul Mot abi Lo

LARRY JAMES WILLARD TRUST

By:
Larry J. Willard, Trustee

AR

N

SUMMARY OF LEASE TERMS: Page 3

A.App.1683
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EXHIBIT 4

EXHIBIT 4
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EXHIBIT 5

EXHIBIT 5
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LANDLORD’S ESTOPPEL CERTIFICATE
Landlord hereby certifics as follows:

1. A true, accurate, and complete copy of the Lease is attached hersto
as Exhibit A. The Lease is in full force and effect and, has not been amended or
modified, except as set forth above.

2. That Landlord is the fee owner of the Premises and has not
assigned its interest in the Lease. There is‘g,{nortgage financing on the Premises, except
for .

3. The original term of the Lease commenced in January 2006 and
has not been renewed, such that the current term of the Lease expires-in January 2026.
The Tenant has four (4} additional renewal periods of five (5) years each, such that the
Lease might expire as late as January 2046.

4, That the Monthly Reni due under the Lease has been paid through
March 31, 2007 and all Additional Rent due under the Lease has been paid through
March 31, 2007. That there exist at this time no charges, liens, claims, or offsets against
the rents or other charges due or to become due under the Lease. That there is no
defense, offset, claim or cownterclaim by or in favor of Landlord against Tenant under the
Lease or against the obligations of Landlord under the Lease.

5. Landlord has no knowledge of any outstanding notice of defauit
given by Tenant. To the best of Landlord’s knowledge, Landlord and Tenant are not in
default of any of the agreements, terms, amendments, covenants, or conditions of the
Lease on the part of Landlord or the Tenant to be performed or complied with, and no
condition or set of facts exist which, with the passage of time and/or the giving of notice
would constitute a default by either party in the performance of any of the agreements,
terms, amendinents, covenauts, or conditions of the Lease.

6. That the above cerfifications are made by Landlord knowing that
they will be relied upon by Jerry Herbst.

This instrument shall be binding upon Landlord and its successors, assigns, and personal
representatives,

EXECUTED as of the day and year first above written.

Overland Development Corporation Inc.
dba LW Enterprises Inc. and Larry J. Willard
Trastee of the Larry James Willard Trust

e

545651/00024 GBDOCS 740658v1
7695 8. Virginia 1

A.App.1690

A.App.1690



IN THE SUPREME COURT OF THE STATE OF NEVADA

LARRY J. WILLARD, individually and as;

Trustee of the Larry James Willard Trust Fund; NO. 77780
and OVERLAND DEVELOPMENT

CORPORATION, a California corporation,

Appellants,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Respondents.
/

APPENDIX TO APPELLANTS’ OPENING BRIEFS

VOLUME 8 OF 19

Submitted for all appellants by:

ROBERT L. EISENBERG (SBN 950)
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor
Reno, NV 89519
775-786-6868
RICHARD D. WILLIAMSON (SBN 1001)
JONATHAN TEW (SBN 9932)
ROBERTSON, JOHNSON, MILLER & WILLIAMSON
50 West Liberty Street, Suite 600
Reno, NV 89501
775-329-5600

ATTORNEYS FOR APPELLANTS
LARRY J. WILLARD, et al.

Docket 77780 Document 2019-35679



CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2
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341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034
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DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi
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5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106
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Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii
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5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231
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Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii
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6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300
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Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00
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6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340
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20.
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22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457
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29.
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Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17
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Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008
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Exhibit 20: Order for Relief from 9
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Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.
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Defendants’ Motion for Partial
Summary Judgment

XXiii

VOL. PAGE NO.
15 3548-3555
15 3556-3561
15 3562-3567
15 3568-3572
16 3573-3576
16 3577-3580
16 3581-3584
16 3585-3589
16 3590-3594
16 3595-3598



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
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%55 S. Virgpiar

Amendment to Lease Agrecment

March €, 2007
} THIS AMENDMENT TO: ASE AGREEMENT (this “Amendment”) is
made and entered:into effective as of ' by and between OVERLAND

DEVELOPMENT CORP, dba LIW ENTERPRISES INC, and LARRY WILLARD,
TRUSTEE OF THE LARRY JAMES WILLIARD TRUST (“Lessor), whose-addressis 133
Glenridge Avenug, Los Gatos, CA 95030 and BERRY-HINCKLEY INDUSTRIES aNevada
corporatiofi (“Lessee”) whose address'is 425 Maestro Drive, Reno; Nevada 89511.

WHEREAS, Lessor and Lessee have entered into a Lease Agreement dated as of
November 18, 2005 (the “Lease™) with respect t6 real property and 1mprovements as-described in
the Lease. '1693" £ (}Jj/ a.)(ﬁ

‘ WHEREAS; Lessor and Lessee wish to-amend certain provisions of the Lease as
set forth herein; and

WHEREAS, Capitalized terms not defined in this Amendment have the meanings
given to them in the Lease.

NOW THEREFORE, In consideration of the foregomg recitals and other good
and valuable consideration, the receipt and sufficiency of whichi is hereby acknowledged, Lessor
and Lessee agree as follows:

1.  'WGI Agreements. The following senténce’is added to the end of Section
12.G: '

“For purposes of clarification, this:Section is not-deemed to prohibit the early termination
of the WGI Agreement; provided that, within sixty (60) days of termination of the WGI
Agreement, a new agreement is entered into by Lessee with WG, Herbst Gaming, Inc., or E.T.T.
Inc. Slot Route or a substitute gaming operator approved by Lessor (such approval riot to be
unreasonably withheld, conditioned or delayed).”

2. Winner’s Corner.-Section 12:H is deleted in its-entirety.

3. Default, Conditional Lmutatxon, Remedies and Measure of Damages.
The following language is deleted inits entirety from the first paragraph of Section 20.B:

“Remedies. Upon the occurrénce of an Event of Default, with ot without notice or
demand, except as otherwise expressly provided herein or'such other notice as may be required
by statute and cannot be waived by Lessee, Lessor shall be entitled to exercise, at'its option;
concuirently, successively, or in any combination, all remedies available at law or in equity,
including without limitation, any.one ormore of the following:”

and replaced with the - following:

“Remedies. Upon the occurrence of an Event of Default, Lessorshall give any
lender whose .name and notice-address information has been provided to Lessor in writing, notice

A.App.1692
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of such Event of Default contemporaneously with the delivery of such notice to Lessee.
Additionally, lender shall have the right (with no obligation) to cure such Event of Default within
the time period afforded Lessee set forth in the Lease with respect to monetary defaults, and with
respect to non-monetary defaults, such time reasonably necessary to cure such Event of Default,
as long as the lender promptly commences to cure such Event of Default and diligently pursues
such cure to completion. If lender does not elect such option to cure, then, except as otherwise
expressly provided herein or such other notice as may be required by statute and cannot be
waived by Lessee, Lessor shall be entitled to exercise, at its option, concurrently, successively,
or in any combination, all remedies available at law or in equity, including without limitation,
any one or more of the following:”

4. Mortgages, Subordination and Attornment. Section 21 is hereby
amended as follows:

(a)  The last sentence of the first paragraph of Section 21 is hereby deleted in
its entirety.

(b)  The fourth paragraph of Section 21 is deleted in its entirety and replaced
with the following: “In the event any purchaser or assignee of any mortgage at a foreclosure sale
acquires title to any of the Properties, or in the event that any mortgagee or any assignee
otherwise succeeds to the rights of Lessor as landlord under this Lease, Lessee shall attorn to
mortgagee or such purchaser or assignes, as the case may be (a “Successor Lessor™), and
recognize the Successor Lessor as lessor under this Lease, and Successor Lessor shall recognize
and not disturb Lessee's tenancy created hereby. So long as Lessee is not then in default under
this Lease, this Lease shall continue in full force and effect as a direct lease between the
Successor Lessor and Lessee, provided that the Successor Lessor shall only be liable for any
obligations of Lessor under this Lease which accrue from and after the date that such Successor
Lessor acquires title to such Property or otherwise succeeds to the rights of Lessor as landlord
hereunder. The foregoing provisions shall be self-operative and effective without the execution
of further instruments.”

5. Assignment, Section 23 is amended as follows:

(@  The following sentence is added to the end of the first paragraph of
Section 23:

“For purposes of clarification, this Section is not and shall not be deemed to
prohibit Lessee’s right to collaterally assign its interest to any third person or entity, including,
without limitation, by placing or granting any lien, encumbrance or other security interest on the
Lease or its interests thereunder, all of which such actions may be taken by Lessee without
Lessor's consent.”

(b)  The following paragraph is added to the end of Section 23:

“Notwithstanding any provision to the contrary in this Lease, Lessor consents to
the transfer or assignment of Lessee's rights under this Lease upon a foreclosure on Lessee's
interests herein, or deed in liey of foreclosure, to any lender of Lessee or an affiliate of such
lender, and to the first transfer or assignment of such rights subsequent to foreclosure by such
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lender to a third party, so long as the third party can demonstrate sufficient financial
creditworthiness reasonably acceptable to Lessor.”

6. Governing Law. Sections 37 and 38.H are hereby incorporated in full by
this reference. .

7. No Other Modification. Except as expressly set forth in this
Amendment, nothing herein contained shall be deemed to modify, supplement’, supersede or
otherwise amend any term or condition in the Lease, and the parties hereto acknowledge and
agree that all-terms and conditions of the Lease are and shall remain in full force and effect.

8. Condition to Effectiveness. This Amendment shall only be effective
upon the closing of that certain transaction whereby the shareholders of P.A. Morabito & Co.,
Limited (“PAMCo”), the corporation that owns all the stock of Lessee, will enter into a Stock
Purchase Agreement with Jerry Herbst (“Herbst”) pursuant to which Herbst will purchase all of
the outstanding stock of PAMCo. ‘

9. Counterparts. This Amendment may be executed in one or more
counterparts, cach of which shall be deemed an original.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOQF, Lessor and Lessee have oxecuted this Amendment on the
date first above written,

LESSOR:

OVERLAND DEVELOPMENT CORP. INC.
dba LYW ENTERPRISES

Printed Name: 228 RY T~ L /el bl
R O

LARRY WILLARD, TRUSTEE OF THE
LARRY JAMES WILLARD TRUST

ot e

Printed Name: M/‘/\c[;: 7 sl

-LESSEE:
BERRY-HINCKLEY INDUSTRIES

S—

By: -_$..,"“ | _

Printed Name; __\ Jkel;‘.in gl
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STATE OF Lalifornia
COUNTY OF { antn 5/4@

on March 7, 2007  isoeme, /%z," 2""{ E”/, 944" a Notary Public In

and for sald State, personally appeared Larry J. Wi

or provad to me on the basis of safisfactory evidencal to be the person(s) whose name(g] is/ars
subseribed to the within instrument and acknowledged to me that he/sheftrey executed the same in
histheritheir authorized capacityéies), and that by hisher#thels signature(e) on the instrument the
person{s}, or the entity upon bahalf of which the person(s} acted, exscuted the instrument,

WITNESS my hand and official seal.

oy T, oty

(SEAL)

MARY M. EDGAR
A CoMM. #1ess1oa
4 Nov, TARY PUBLIC
SANTAGLARACOU

STATE OF M}
) §S:
COUNTY OF [y toadert

on_ etre /F2007, vefore me’ i , 8 Notary Public In
and for sald State, pepSenally appeared , personally known
o me (or proved to me on the basis of satisfactory evidence) to bedhe person(s) whose name(s) isfars

subscribed to the within Instrumient and acknowledged fo me that he/she/they executed the same in
hisferfthelr authorized capaclty(les), and that by histherthelr signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument.

DppgunZs /7t

WITNESS my hand and official seal.

(SEAL)

RLITIHIRA RIS G,

. MARCH 28, 2010

MARGUERETE BENWRAU\!
4\ Notary Public - State of Nevada
“f  Appoirtert Recorded in Washos Courty
No 98-65720-2 - Expires August 28, 2007 3
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GUARANTY AGREEMENT

This GUARANTY AGREEMENT, dated as of this _ﬁ_k_/day of March, 2007 (this
“Agreement”), is made by Jerry Herbst, an individual (the “Guarantor”), for the benefit of
Overland Development Corporation Inc. and Larry J. Willard, Trustee of the Larry James
Willard Trust (collectively, the “Lessor™).

* RECITALS:

A. The Lessor and Berry-Hinckley Industries, a Nevada corporation (“BHI"™), are
parties to that certain Lease Agreement for 7695 South Virginia, Reno, Nevada (the “Lease”).

B. The Guarantor desires to enter into this Agreement in order to induce the
Landlord to (i) provide consent under the Lease to a change of control of P.A. Morabito & Co.,
Limited (“PAMCo”), the corporation that owns all the stock of BHI and/or (ii) enter into an
amendment to the Lease.

AGREEMENT:

NOW, THEREFORE, in consideration of the premises, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Guarantor
hereby guarantees, promises and undertakes as follows:

1. Guaranty. The Guarantor unconditionally, absolutely and irrevocably guarantees
the timely payment and performance of each of BHI’s obligations arising out of and under the

Lease (such obligations, the “Guaranteed Obligations™). The Guarantor’s guaranty made hereby

is a guaranty of timely payment and performance of the Guaranteed Obligations and not merely
of collectibility or enforceability of such obligations.

2. Remedies and Rights of the Lessor. The Guarantor agrees that if and to the extent

that BHI either (a) fails to satisfy any of the Guarantced Obligations and fails to remedy such
failure within thirty (30) days after receiving writien notice from the Lessor of such failure, or
(b) is subject to a pending petition for relief under Chapter 7 or Chapter 11 of Title 11 of the
United States Code, the Guarantor will be directly responsible for the full extent of any
unsatisfied Guaranteed Obligations. This Agreement is an unconditional, absolute, present and
continuing guaranty of payment and performance, and will remain in full force and effect
without regard to, and the obligations of the Guarantor hereunder shall not be impaired, affected

or released by, any of the following: (i) any modification, supplement, extension or amendment
of any of the Guaranteed Obligations or the Lease; (ii) any extension, indulgence or other action

in respect thereto or therefor; (iii) any failure or delay by the Lessor or BHI in exercising any
right or power under the Lease; (iv) any invalidity or unenforceability in any respect of, or any
irregularity or other defect in any of, the Lease or Guaranteed Obligations; (v) any exercise or
non-exercise of any right, remedy, power or privilege in respect of this Agreement or any of the
Guaranteed Obligations; (vi) any transfer of the assets of Lessor to, or any consolidation or

merger of the Lessor with or into, any other entity; (vii) any voluntary or inveluntary liquidation,

dissolution, sale or other disposition of all or substantially all of the assets, receivership,
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insolvency, bankruptcy, reorganization or similar proceeding affecting BHI or any of its asses;
or (viii) any allegation or contest of the validity of the Lease or this Agreement, The Guarantor
hereby waives any defense to its obligations hereunder that might arise as a result of any of the
foregoing, and hereby waives the effect of any fact, circumstance or event of any nature
whatsoever that would exonerate, or constitute or give rise to a defense to, the obligation of a
surety or guarantor. Without limitation, except to the extent specifically provided in Paragraph 2
hereof, the Guarantor waives any right it may have to require the Lessor, and any obligation the
Lessor may have, to proceed first against BHI or exhaust any remedies that it may have against
BHI in respect of non-payment or non-performance of the Guaranteed Obligations, before
demand for payment or performance by the Guarantor under this Agreement.

The Guarantor acknowledges that the rights and remedies herein provided are not
exclusive of any other rights or remedies that the Lessor may otherwise have at law or in equity,
and shall not prejudice the Lessor’s right to assert any other claim under the Lease.

3 Duration of Agreement. The term of this Agreement will begin on, and this
Agreement shall be of no force and effect until, the closing of that certain Stock Purchase
Agreement by and among Guarantor, or a company controlled by him, and the stockholders of
PAMCo. This Agreement will continue in full force and effect and the obligations of the
Guarantor hereunder will not be discharged until the earlier of (i) the date on which the
Guaranteed Obligations are fully performed, satisfied and discharged or until BHI’s liability to
the Lessor under the Lease shall have been completely performed, satisfied and discharged,
whichever occurs first, or (ii) upon a change in the control of BHI provided that the Lessor has
consented to such change of control, which consent shall not be unreasonably withheld. For the
purpose of the foregoing sentence, “change in the control of BHI” shall mean the transfer, on a
cumulative basis, of 50% or more of the voting control of BHI to a party not owned, directly or
indirectly, by the Guarantor, Edward Herbst, Timothy Herbst or Troy Herbst. Any transfer of
Guarantor’s interest in BHI other than upon a change in the control of BHI with Lessor’s consent
pursuant to section (ii) above will not cause this Agreement or Guarantor’s obligations hereunder
to terminate. The Guaranteed Obligations will not be considered fully performed, satisfied and
discharged (a) unless and until all obligations of BHI to the Lessor pursuant to the Lease have
been fully and completely performed, satisfied and discharged, or (b) to the extent any claim by
the Lessor against BHI remains outstanding.

4, No Assignment. The rights and obligations of the Guarantor hereunder may not
be assigned without the prior written consent of the Lessor or the then beneficiary of this
Agreement. Any purported assignment in violation of this section shall be null and void. All
covenants and agreements in this Agreenent made by the Guarantor shall bind and inure to the

benefit of its successors and permitted assigns.

5. Integration; Modification; Waiver. This Agreement constitutes the entire
agreement between the parties hereto with respect to the subject matter hereof and supersedes all
prior understandings of the parties. No supplement, modification or amendment of this
Agreement will be binding unless executed in writing by the Guarantor and acknowledged and
accepted by the Lessor or the then beneficiary of this Agreement. No waiver of any of the
provisions of this Agreement will be deemed to be or shall constitute a continuing waiver. No
waiver will be binding unless executed in writing by the party making the waiver.
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6. No Third Party Beneficiaries. Nothing in this Agreement shall confer any rights
or remedies upon any person other than the Lessor and its successors and assigns. :

7. Governing Law. This Agreement will be governed in all respects by the laws of
the State of Nevada without regard to conflicts of law principles.

[signature page follows]
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IN WITNESS WHEREOF, the undersigned have cansed this Guaranty Agreement to be
duly executed as of the date first above written.

/@’u—,/ﬁ“""“

£~ TERRY HERBST

Bach of the undersigned hereby acknowledges and accepts this Guaranty Agreement as of the
date hereof.

OVERLAND DEVELOPMENT CORPORATION INC.

LARRY JAMES WILLARD TRUST

Name: Larry‘JﬁVﬂlard
Title: Trustee

Hesbst Lease Guavanty - 7695 South Virginia. DOC
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Berry-Hinckley Industries
Financial Analysis
May 2008

Store #: 500

Store Location: 7693, 7695, 7699 S. Virginia
Landlord: Overland Development Corporation,

Contact:

A.App.1703

CONFIDENTIAL

Trustee of the Larry James Willard Trust

Sean Higgins

General Counsel

Terrible Herbst

5195 Las Vegas Blvd. South
Las Vegas, NV 89119
(702)798-6400

Marc Berger

Principal

XRoads Solutions Group
1821 East Dyer Road, St. 225
Santa Ana, CA 92705
(949)567-1600

6/19/2008

A.App.1703



Berry-Hinckley Industries
Financial Analysis

Store #: 500
Store Location: 7693, 7695, 7699 S. Virginia

List of Exhibits
I.  Buyout Payment Analysis
I1. 2008 Store Financial Analysis
III. 2008 Consolidated BHI Financial Analysis
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CONFIDENTIAL

Berry-Hinckley Industries
Financial Analysis
Exhibit I
Buyout Payment Analysis
Store #: 500
Store Location: 7693, 7695, 7699 S. Virginia

. Cessation of operations and rental payments effective 7/1/08.
. BHI will buy out balance of lease term as follows:

Closing Payment $ 802,492
9 months from close 5 802,492
18 months from close $ 802,492
Total Buyout $ 2,407,475

. Buyout payments are contingent upon a successful restructure of BHI. Buyout payments will be
conditioned upon an executed release of all lease guarantees. Release is effective upon final Buyout
payment.

. No contract or agreement providing for any transaction involving BHI or its affiliates including but
not limited to THI, Jerry Herbst, Inc., or any of their shareholders or affiliates shall be deemed to
exist between the parties, unless and until final definitive agreements have been executed and
delivered. Unless and until final definitive agreements regarding a transaction has been executed
and delivered, neither party will be under any legal obligation of any kind whatsoever with respect
to such a proposed transaction by virtue of these proposed terms or otherwise. Each of the parties
reserves the right, in its sole discretion, to reject any and all proposals made by the other party with
regard to a potential transaction.

5/19/2008
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2008E"
Revenue
Fuel Revenue (Net)"? 483,688
Retail 1,104,909
Car Wash 1,200,000
Lube 850,000
Gaming 61,884
Misc. 48,902
Total Revenue 3,749,382
Expenses
Fuel N/A
Retail (740,289)
Car Wash (60,000)
Lube (255,000)
Gaming N/A
Store G&A® (2.339,230)
Corporate G&AY (158,722)
Total Expenses 3,553,241)
Income Available for Rent Expense 196,141
Rent Expense
Contractual Rent (1,554,006)
Total Rental Excess/(Shortfall) (1,357,866)

Notes:

Berry-Hinckley Industries

Financial Analysis
Exhibit IT

2008 Store Financial Analysis

Site: Store 500/ 831

Location: 7693, 7695, 7699 S. Virginia Street, Reno, NV

Source: Company provided financial statements
1) Includes actuals through 3/31/08 and projected 4/1/08 10 12/31/08
2) Total fuel revenue less total fuel purchases

3) Labor and operating expenses at the store level net of rent expense, interest, taxes, depreciation and amortization
4) Labor and operating expenses at the corporate level net of rent expense, interest, taxes, depreciation and amortization

5) Taken from Company provided lease rent rate schedule
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CONFIDENTIAL
Berry-Hinckley Industries
Financial Analysis
Exhibit III
2008 Consolidated BHI Financial Analysis
BHI Total'
Revenue
Fuel Revenue (Net)w 6,260,742
Retail 32,507,543
Car Wash 1,918,000
Lube 1,040,000
Gaming 1,544,004
Misc. 383,751
Total Revenue 43,654,040
Expenses .
Fuel -
Retail (21,780,054)
Car Wash (93,500)
Lube (312,000)
Gaming -
Store G&A® (18,096,150)
Corporate G&A® (1,848,000)
Total Expenses 42,129,704)
Income Available for Rent Expense 1,524,336
Rent Expense
Contractual Rent'® (9,778,761)
Total Rental Excess/(Shortfall) (8,254,425)
Notes:
Source: Company provided financial statements, lease
abstract and conversations with management, 4/24/08
1) Includes actuals through 3/31/08 and projected 4/1/08
to 12/31/08; Rent expenses as of 5/7/08
2) Total fuel revenue less total fuel purchases
3) Labor and operating expenses at the store level net of
rent expense, interest, taxes, depreciation and amortization
4) Labor and operating expenses at the corporate level net of
reni expense, interest, taxes, depreciation and amortization
5) Rent figures as of 5/1/08
5/19/2008
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PURCHASE AND SALE AGREEMENT

This PURCHASE AND SALE AGREEMENT (“Agreement™) is made and entered into
effective as of November 2005 (“Effective Date”) between and among P. A.
MORABITO & CO., LIMITED., 2 Nevada corporation having an address at 425 Maestro
Dnve, Reno, Nevada (“Seller”) and LARRY WILLARD, an individual havmg an address at

(“Buyer”).

RECITALS o ot o prrhod @

A, Seller cans=ampostiowss the real property located at 7695 and 7699 S. Virginia, Reno,

Nevada. Consisting of approximately "f/; 020 _ square fect (“Property™), as more particularly
described. in Exhibit “A™. @/

B. The Property will be owned by Buyer, but the business operations at the Property and the
gaming machines at the Property will remain the property of the Scller or licensed operator, as
the case may be.

C. The Seller will be the “Lessee™, and Buyer shall be the “Lessor” at the Property.

D. Seller desires to lease-back the Property pursuant to 2 lease in substantially the form
attached hereto as Exhibit “B” (“Lease™). The Lease shall be signed at the closing of this
matter. The parties desire to lease with an initial rent term of twenty (20) years, with two (2) five
(5) years options to extend the Lease. The initial annual rent shall be ONE MILLION FOUR
BUNDRED SIXTY-FOUR THBOUSAND THREE HUNDRED SEVENTY-FIVE
DOLLARS PER ANNUM ($1,464,375). Lease payments shall commence on Closing.
Thereafter, rent payments under the Lease shall be made monthly on the first day of each month.
If the first lease payment is not on the first of each month, the payment shall be prorated. The
minimum rent shall be adjusted upward by two (2) percent compounded annually, on the
anniversary datc of the first lease payment date under the Lease during each year of the initial
and extended terms of the Lease. Buyer and Seller acknowledge that the Lease is a NNN Lease,
and Seller as Lessee shall be responsible for all liens and encumbrances. No security deposit
from Seller as Lessee to Buyer as Lessor sball be required.

NOW, THEREFORE, in consideration of the mutual promises, and subject to the conditions set
forth below, the parties now agree as follows:

1. Purchase Price. The total purchase price to be paid by Buyer to Seller for the purchase
of the Property shall be the sum of SEVENTEEN MILLION SEVEN HUNDRED FIFTY
THOUSAND DOLLARS ($17,750,000) (“Purchase Price”). The provisions of this
Agreement shall constitute joint instructions to the Escrow Holder (as defined below).

1.1 Payment of Deposit. Upon execution of this Agreement, Buyer will make an
initial deposit of TWO HUNDRED FIFTY THQUSAND DOLLARS ($250,000.00) in cash or

Purchave und Sale Agrevment
Tilarom/Willurd

7695 and 7699 S. Virginia, Rono
1171872008
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certified funds, payable in the form of a certified check or wire transfer, with the Escrow Holder.
Any-and all fees-due by Buyer shall be payable from this Initial Payment (“Initial Payment”)

1.2  Payment of Balance of Purchase Price. At Closing, Buyer shall pay in cash or
certified funds, payable in the form of a certified check or wire transfer, the balance of the
purchase price (such balance being SEVENTEEN MILLION FIVE HUNDRED THOUSAND
DOLLARS ($17,500,000), subject to adjustments as set forth herein,

2. CLOSING; ESCROW HOLDER.

2.1  Escrow Holder: Deposit; Closing Date. Escrow Holder shall cause, at Buyer's
expense, a current commitment for title insurance (“Title Commitment”) concemning the
Property to be issued by First American Title Company. Terri Hovdestad, Escrow Officer, First
American Title Insurance Company, 1 First American Way, Santa Ana, CA 92707, 714-800-
3167 shall serve as title agent and “Escrow Holder™ for this transaction. Buyer and Seller shall
share equally all ble and gustomary escrow fees and charges. The Closing shall occur no
later than §! mr? 00 . Promptly afiter mutual execution of this
Agrecment, Buyer and Seller shall open an escrow with Escrow Holder, and shall execute such
mstructions, as Escrow Holder may request which are not inconsistent with the provisions of this
Agreement. Escrow Holder is hereby authorized and instructed to conduct the escrow in
accordance with this ‘Agreement, applicable law and custom and practice of the community in
which Escrow Holder is located, including any reporting requirements of the Internal Revenue
Code.

2.2  Documents Required at or before Closing. Seller shall deliver to Escrow
Holder in time for delivery to Buyer at the Closing, an original ink signed deed duly executed by
the appropriate party and in recordable. form, conveying fee title to the Property to Buyer.

2.3  Other Obligations at Clesing. At Closing, the parties shall execute and deliver
to onc another all documents set forth in this Agreement, and, in addition, such other documents
as may be necessary or appropriate to accomplish in a complete and proper manner the
transaction contemplated by this Agreement.

3.  TITLE REPORT: TITLE. Scller will provide Buyer with a preliminary title report on
the Property (“Property Title Report”), together with full legible copies of all exceptions in the
Report upon opening of escrow. Seller, at its expense, shall provide or cause to be provided,
good, valid and marketable title to free and clear of all liens and in a form acceptable to Buyer,
as evidenced by Escrow Holder’'s ALTA standard policy of title insurance in the amount of the
Purchase Price, showing title in the Property vested in Buyer.

4, CLOSING COSTS. All State; County and City transfer taxes and/or documentary
transfer taxes, premium for the policy of title insurance, and all other costs and expenses. of
escrow including escrow fees and recording fees shall be according to the County custom of the
Property’s jurisdiction.

Purchuye ond Sule Agreemen

Tibarom and Woolcy

US Hwy 50, Carson City, NV
117182005
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S. BUYER'’S AND SELLER’S CONDITIONS TO CLOSING.

5.1 Buyer’s Conditions to Closing. Buyer's obligation to close shall be conditioned
on the satisfaction of only the following conditions at Closing. Buyer’s review and all
inspections are at Buyer’s sole cost and expense. All documentation, including but not limited to
reports and records supplied by Seller and Buyer’s review and inspection and copying shall be
strictly confidential and distribution shall be limited to Buyer's agents and representatives, legal
and financial advisors, and/or third parties with an economic interest in the transaction.

A Due Dilipence Period. The “Due Diligence Period” for review of all
dociuments shall expire within five days of mutual execution of this Agreement by Buyer and

‘Seller. Buyer’s acknowledges receipt of the (i) preliminary title report; (ii) survey; and (iii)

pbase 1 -environmental report concurrent with the execution of this Agreement. No other
diligence is due from Seller to Buyer.

B. Financial Ability. Buyer shall provide, upon Seller’s request, written
evidence from Buyer's lender or another financial institution and/or Qualified Intermediary with
knowledge of Buyer’s ability to purchase this Property.

C. Deeds and Title Insurance on Property. Buyer's receipt of Title
Insurance on the Property as specified in Section 3 above.

D. Performance by Seller. On or before the Closing Date, Seller will have
performed, satisfied and complied in all material respects with all covenants, ‘agreements and
conditions required of any of them by this Agreement.

E. Accuracy of Seller’s Warranties. Except as otherwise permitted by this
Agreement, all warranties by Seller in this Agreement, or in any written document that will be
delivered to Buyer by any of them under this Agreement, must be true in all material respects on
the Closing Date as though made at that time.

52  Seller’s Condition to Closing. Seller’s obligation to close shall be conditioned
on the satisfaction of the following conditions precedent in favor of Seller at Closing;

A Performance by Buyer. On or before the Closing Date, Buyer will have
performed, satisfied and complied in all material respects with all covenants, agreements and
conditions required by this Agreemerit.

6. REPRESENTATIONS AND WARRANTIES OF SELLER. As a
matenal inducernent to Buyer to enter into this Agreemcnt and to consummate the transactions
contemplated hereby, Seller makes the following representations and warranties to Buyer:

6.1  Orpanization and Qualification. Seller is a validly existing corporation and in
good standing under the laws of the State of Nevada, and is qualified to do business in the State
of Nevada and has the power and authority to lease and operate its business at the Property.

Purchase and Salc Agy
Tibarom snd Wooley

US Hwy 50, Canvog City, NV
1311812005
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6.2  Authority Relative to this Agreement. Seller has the power and authority to
enter into this Agreement and this Agreement and all agreements, instruments of transfer,

documents and deeds to be executed in connection with the Closing of this transaction, have
been or will be, as applicable, duly executed and delivered by Seller and constitute valid and
binding obligations of Seller, enforceable against Seller, in accordance with their terms. Seller
has the right, power, legal capacity and authority to enter into and perform its respective
obligations under this Agreement, and except as otherwise provided for or disclosed in this
Agreement, no approvals or consents of any persons other than Seller are required.  The
execution and delivery of this Agrecment by Seller has been duly authorized by all necessary
action on the part of Seller.

6.3  Title to Assets and the Property. Except as otherwise provided for or disclosed
in this Agreement, Seller has, or will cause to be conveyed to Buyer, at the time of the Closing,
_good and marketable title to the Property. The Property will be as of the Closing Date free and
clear of mortgages, liens, mechanics® or materialmen’s lien rights, pledges, charges, monetary
encumbrances (other than bonds or improvement assessments as provided elsewbere in this
-Agreement), equities and claims.

6.4 Buver’s Acceptance of the Property. Buyer represents to Seller that it has
made a visual inspection of the Property. Buyer acknowledges that it has the obligation to
conduct studies and investigations of the Property, at its sole cost and expense, for the purposes
of becoming familiar with the condition of the Property to the extent it deems necessary.
Purchaser acknowledges and agrees that it has been or will, prior to the expiration of the Due
Diligence Pcriod, be given a full opportunity to inspect and investigate every aspect of the Real
Property and Purchaser’s desired development and use of the Real Property. Purchaser
specifically acknowledges and agrees that the Real Property is being sold by Seller on an “AS
IS WITH ALL FAULTS” basis and in its condition ds of the date of this Agreement and as of
the Closing Date, except as expressly set forth in this Agreement. Except as expressly set forth
in this Agreement, no representations or warranties have been made or are made and no
responsibility bas been or is assumed by Seller or by any member, manager, agent, attorney, or
representative of Seller acting or purporting to act on behalf of Seller as to any matters
concerning the Property or Project. Purchaser acknowledges that it is not relying upon any
statement or representation by Seller unless such statement or representation is specifically
embodied in this Agreement.

6.5 Due Dilipence Materials. Buyer acknowledges that Scller makes no
representation or warranty about the completeness, accuracy or veracity of any due diligence
materials provided by Seller to Buyer.

6.6  Litipation. There is no pending, or, to the best of Seller’s knowledge, threatened,
suit action, arbitration, or legal, administrative, or other proceeding, or governmental
investigation against or affecting the Property.
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6.7 Compliance with Laws and Rcgulations. To Seller’s present knowledge, the
Property is in compliance with all material requirements of law, Federal, State and local, and all
material requirements of all governmental bodies or agencies having jurisdiction over the
Property. The Seller has not received any notice, not heretofore complied with, from any
Federal, State or municipal authority or any insurance or inspection body that the Property fails
to comply with any applicable law, ordinance, regulation, building or zoning law, or requirernent
of any public body or authority.

6.8  Valid and Binding Apreement. The representations, warranties, and covenants
made under this Agreement constitute valid and binding obligations of Seller and are enforceable
against Seller.

7. REPRESENTATIONS_ AND WARRANTIES OF BUYER. As a material inducement
to Seller to enter into this Agreement and to consurmmate the transactions contemplated hereby,
Buyer makes the following representations and warranties to Seller:

7.1  Orpanization and Qualification. Buyer has the power and authority to enter
into this Agreement and to own the Property. ’

7.2  Authority Relative to this Agreement. This Agreement and all agreements,
instruments of transfer, documents and deeds to be executed in connection with the closing of
this transaction, have been or will be, as applicable, duly executed and delivered by Buyer and
constitute valid and binding obligations of Buyer, enforceable against Buyer, in accordance with
their terms. :

7.3 Valid sand Binding Apreement. The representations, warranties, and covenants
made under this Agreement constitute valid and binding obligations of Buyer and are
enforceable against Buyer.

8. CONFIDENTIALITY. Buyer and Seller shall keep this Agreement and any and all
information, materials and documentation, including but not limited to financial statements,

‘reports, records and asset lists, and information submitted by any party hereto to the other,

whether submitted pursuant to the terms of this Agrecment, or otherwise, or otherwise
discovered in furtherance of this Agreement, confidential and make no public announcement of
its content, nor shall cither party divuige, communicate, disclose or use to the detriment of the
other party, or for the benefit of any other person or persons, such information, documents or
materials in any manner nor use such information or materials for any purposes other than as set
forth in this Agreement. Disclosure to each party’s respective agents, representatives, attorneys,
accountants, lenders and/or third parties with an economic interest in the transaction is exempt.

9. ADDITIONAL AGREEMENTS.

9.1 ¥ees and Expenses. Buyer, on the one side, and Seller, on the other side, shall .
each bear their own expenses for legal and accounting fees, costs and expenses incurred in
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negotiating and preparipg this Agreement, negotiating and preparing all of the other paperwork
in connection with this Agreement, and carrying out the transactions contemplated by this
Agreement,

9.2  Broker’s Fees. The Buyer is represented by Sperry Van Ness (“Sperry Van
Ness™). Seller will pay a commission amount equal to $350,000 to Sperry Van Ness at Closing
and Seller will be solely responsible for payment of such fee. Buyer will not be responsible for
payment of any fee or commission to Sperry Van Ness.

9.3  Further Acts. The parties agree to execute and deliver all documents and
perform all further acts that may be reasonably necessary to carry out the provisions of this
Agreement and to cooperate with each other in connection with the foregoing,

94  Controlling Law. This Agreement and all questions relating to its validity,
interpretation, performance and enforcement (including, without limitation, provisions

_ concerning limitations of actions), shall be govemed by and construed in accordance with the

laws of State of Nevada.

9.5 Attorneys® Fees and Costs. If any party hereto institutes any legal action or
proceeding arising out of or related to this Agreement the prevailing party shall be entitled to
reasonable attomeys’ fees and expenses, and all other recoverable costs and damages, including
any and all such costs on appeal

9.6  Parties in Interest. This Agreement shall be binding upon and inure solely to tbe
benefit of each party hereto and their respective successors and permitted assigns, and nothing in
this Agreement, express or implied, is intended to confer upon any other person any right or
remedies of any nature whatsoever under or by reason of this Agreement.

9.7 Assignment. This Agrecment (including the other documents and instruments
referred to herein) may not be assigned without the written consent of each other party hereto,
which consent shall not be unreasonably withheld.

9.8  Provisions Separable The provisions of this Agreement are independent of and
scparable from each other, and no provision shall be affected or rendered invalid or
unenforceable by virtue of the fact that for any reason any other or others of them may be invalid
or unenforceable in whole or in part.

9.9  Intepration. This Agrecment contains the entire understanding among the parties
hereto with respect to the subject matter hereof, and except as herein contained supersedes all
prior and contemporaneous agreements and understandings, mducements or conditions, express
or implied, oral or written. This Agreernent may not be modified or amended other than by an
agreement in writing signed by each of the parties named on the first page of this Agreement.

9.10 Time is of Esscnce. Time is of the essence of this Agreement, all documents and

all transactions conternplated herein.
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9.11 Notices, All notices, requests, demands and other communications required or
permitted under this Agreement shall be in writing and shall be deemed to have been duly given,
made and received only when (1) delivered (personally, by courier service such as Federal
Express, or by other messenger); (2) if transmitted by facsimile transmission, then on the date of
transmission as confirmed by the facsimile ‘equipment the recipient location; provided that if
transmission is after 5:00 p.m. on any day, then notice shall not be deemed given until the
following business day; or (3) or the date mailed, when deposited in the United States mails,
certified mail, postage prépaid, retum receipt requested, addressed as set forth below:

TO: Seller:

Paul Morabito 7

668 North Pacific Coast Highway, Suite 517
Laguna Beach, California 92651

P: (549) 464-9251

F: (949) 464-9261

with a copy to:

Sujata Yalamanchili, Esq.
Hodgson Russ LLP

One M&T Plaza, Suite 2000
Buffalo, New York 14202
P: (716) 848-1657

F: (716) 849-0349

TO: Buyer:

Larry Willard

c/o Dan Gluhaich/Intero Real Estate
175 E. Main Street, Suite 130
Morgan Hill, California

P: (408) 201-0120

Notice by mail shall be by airmail if posted outside of the continental United
States. Any party may alter the address to which communications or copies are to be sent by
giving notice of such change of address in conformity with the provisions of this Section for the
giving of notice. '

9.12 Execution in_Counterparts and Via Facsimile. This Agreement may be
executed in' any number of counterparts, each of which shall be deemed to be an original as
against any party whose signature appears thereon, and all of which shall together constitute one
and the same instrument. This Agreement shall become binding when one or more counterparts
hereof, individually or taken together, bear the signatures of all of the parties reflected hereon as
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the signatories. A signaturc on this Agreement sent via facsimile shall be deemed an original
signature for the purposes of enforcement.

9.13 Section Headings. The section headings in this Agreement are for convenience
only; they form no part of this Agreement and shall not affect their interpretation.

9.14 Number of Days. In computing the number of days for purposes of this
Agreement, all days shall be counted including Saturdays, Sundays and holidays; provided,
however, that if the final day of any time period falls on a Saturday, Sunday or holiday on which
federal banks are or may elect to be closed, then the final day shall be deemed to be the next day
which is not a Saturday, Sunday or such holiday.

9.15 Construction of Agrecment. - This Agreement has been prepared, and
negotiations in connection with it have been conducted, by the joint efforts of Seller and Buyer.
This Agreement is to be construed simply and fairly, and not strictly for or against any of the

parties.

9.16 Further Acts. The parties agree to execute and deliver all documents and
perform all furtber acts that may be reasonably necessary to carry out the provisions of this
Agreement. .

9.17 Tax Deferred Exchange. Seller and Buyer are aware and acknowledge that
Buyer may be purchasing the Property and Scller may be selling the Property as part of a
transaction to qualify as a tax-deferred exchange pursuant to section 1031 of the Internal
Revenue Code of 1986, as amended. Buyer and Seller agree to use their best efforts and
cooperate in completing any such exchange, including executing and acknowledgmg all
documents reasonably requested by the other party (subject to the reasonable approval of the
partics’ respective counsel), at no additional liability or cost to the other party. Buyer and Seller
shall indemnify and hold onc another harmless from any and all claims, Liabilities, and costs
resulting from cach such party’s exchange transaction. Scller makes no legal or tax
representations regarding Buyer’s exchange.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties kave executed this Agreement effective as of the
Gaze first written sbove
SELLER-

P. A. MORARITO & CO., LIMITED,
a Nevada fon

Lanry &
s At P T
Prmctine eod Sale:
F Do 25 Woolkcy
US Ny 50, Canon Clay, NV
111Ni100y
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is made as of November - , 2005 by and
between OVERLAND DEVELOPMENT CORPORATION INC. dba LJW
ENTERPRISES INC. and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES
WILLARD TRUST, ("Lessor"), whose address is 133 Glenridge Avenue, Los Gatos, CA
95030, and BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose
address is 425 Maestro Drive, Reno, NV 89511

In consideration of the mutual covenants and agreements herein contained, Lessor and
Lessee hereby covenant and agree as follows:

1. Certain Defined Terms. Capitalized terms not defined hereir shall have the
meanings set forth in Exhibit A hereto.

2. Lease of Property; Use; Possession. In consideration of the Rentals and other
Monetary Obligations to be paid by Lessee and of the other terms, covenants and conditions on
Lessee's part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes
and leases, the Property (as such term is defined in Exhibit A attached hereto and which Property
is located at the address set forth in Exhibit B attached hereto and situated on the real property
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal
Requirements (including any existing violation thereof), and the condition of the Property ds of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein
shall not be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Property shall be used solely for the operation of a
Permitted Facility, and related purposes such as ingress, egress and parking.

To the maximum extent permitted by law, Lessee waivés the implied warranty of
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is," in
its current condition, with no representations, warranties or covenants, express or implied, on the
part of the Lessor with respect to condition of the same or the suitability of the Property for
Lessee's intended use.

3. Lease Term; Extension. The initial term of this Lease (“Initial Term™’) shall
commence Janvary ___, 2006 ("Effective Date") and shall expire at midnight on January __
2026 ("Expiration Date"), unless terminated sooner as provided in this Lease and as may be
extended as provided herein. The time period during which this Lease shall actually be in effect,
including any Extension Term, is referred to herein as the “Lease Term.” Lessee shall have the
right and option (each, an "Extension Option") to extend the Initial Term for four (4) additional
successive periods of five (5) years each (each, an "Extension Term"), pursuant to the terms and
conditions of this Lease then in effect. Lessee may only exercise the Extension Options by
giving written notice thereof to Lessor of its election to do so first, no later than two hundred
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the
immediately preceding Extension Term, as the case may be. If written notice of the exercise of
any Extension Option is not received by Lessor by the applicable dates described above, then this
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Lease shall terminate on the last day of the Initial Term or, if applicable, the last day of the
Extension Term then in effect.

4. Rental and Other Monetary Obligations.

A.  Base Monthly Rental. During the Initial Term, on or before the first day of
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided,
however, if the Effective Date is a date other than the first day of the month, Lessee shall
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base
Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the
numerator of which is the number of days remaining in the month (including the
Effective Date) for which Rental is being paid, and the denominator of which is the total
number of days in such month. During the Extension Terms, if any, Lessee shall pay the
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4.
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its
obligations under this Lease at its sole cost and expense and shall pay all Rental and any
other Monetary Obligation due hereunder when.due and payable, without notice or
demand.

B. Adjustments. On the first Adjustment Date and on each Adjustment Date-
thereafter, the Base Annual Rental shall i increase by an-amount equal to the Rent
Ad_mshnent. The "Rent Adjustment” shall be an amount equal to two percent (2%) of the
Base Annual Rental in effect immediately pnor to the applicable Adjustment Date. The
Adjustment Date shall be on the annual anniversary of the Effective Date.

C.  Additional Rental. Lessee shall pay and discharge, as additional rental:
("Additional Rental"), all sums of money required to be paid by Lessee under this Lease
which are not specifically referred to as Base Annual Rental or Base Monthly Rental.
Lessee shall pay and discharge any Additional Rental when the same shall become due,
provided that amounts which are billed to Lessor or any third party, but not to Lessee,

 shall be paid within five (5) days after Lessor’s demand for payment thereof or, if later,
when the same are due. Inno event shall Lessee be required to pay to Lessor any item of
Additional Rental that Lessee is obligated o pay and has paid to any third party pursuant
to any provision of this Lease. -

D.  Payment of Rental and Other Monetary Obligations. All Rental and other
Monetary Obligations which Lessée is required to pay hereunder shall be the
unconditional obligation of Lessee and shall be payable in full when due without any
setoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forth
herein. All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first
paragraph of this Lease or such other address as Lessor may designate pursuant to

Section 24 hereof.

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the
exact amount of such costs being extremely difficult and impracticable to fix in advance.
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Such costs include, without limitation, processing and accounting charges, and late
charges that may be imposed on Lessor by the terms of any encumbrance and note
secured by any encumbrance covering the Property. Therefore, if any payment which is
required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor, as a late
payment charge, five percent (5%) of the amount of the delinquent payment.

Additionally, if any payment which is required to be made by Lessee pursuant to the
terms of this Lease is made more than ten (10) days after the due date thereof, such
payment shall bear interest at the Default Rate until received by Lessor. The late payment
charge and default interest shall be paid to Lessor at the time of payment of the

delinquent amount. The late payment charge and the default interest charge shall
compensatz Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parties agree that the late charge and the default interest
charge represent a fair and reasonable estimate of the costs that Lessor will incur by
reason of late payment by Lessee.

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements (including
subleases thereof and tenancies following attoinment) upon or covering the use or occupancy of
the Property all of which leases, agreements, subleases and tenancies are herein sometimes
collectively referred to as the “Assigned Leases”; (ii) the immediate and continuing right to
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or
which may become due or which may now or hereafter become due from or out of the Assigned
Leases or any patt thereof, including, but not limited to, security deposits, minimum rents,
additional rents, parking rents, deficiency rents and liquidated damages following default, any
premium payable by any tenant upon the exercise of a cancellation privilege contained in its
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
any kind which Lessor has or hereafter may have against the tenants under the Assigned Leases
and any subtenants and other occupants of the Property’ any award granted Lessor after the date
hereof in any-court proceeding involving any tenant in any bankruptcy, insolvency or
reorgamzanon proceedings in any state or federal court and any and all payments made by any
tenant in lieu of rent (any and all such moneys, rights-and claims identified in this paragraph are
herein sometimes referred to as the “Rents” and sometimes as the “Rent”); and (iii) all of the
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly
installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (I) to
cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment
contained in this Section 5 and Lessee’s interest in the Assigned Leases shall become void and of
no further force or effect upon the expiration or early termination of this Lease and upon such
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall

be paid to Lessor during any such period.
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6. Nevada Gaming Control Board. Lessor will follow all laws of the State of
Nevada and cooperate with WGI in making application to the Nevada Gaming Control Board as
may be required.

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property
shall be performed and paid by Lessee, including but not limited to all impositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance
‘required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges, -
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses,
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary
shall not alter this agreement of the parties.

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or
the accrual. of interest on the unpaid balance, one hundred percent (100%) of the following
(collectively, "Taxes"): all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and improvements located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing.

Within t‘mrty (30) days after each tax and assessment payment is required by this Section
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely’
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described-item or lien
with respect thereto, including, without limitation, the amount or validity or application, in whole
or in part, of any such item, provided that (A) neither-the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all
notices received or delivered by Lessee and filings made by Lessee in connection with such
proceeding, and (D) Lessee shall indemnify and hold Lessor harmless against any loss, Costs or
damages arising from or related to such contest.
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If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to
Lessee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base
Monthly Rental installment together with interest at the Default Rate.

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity,
telephone, garbage collection, sewer use and other utility services supplied to the Property during
the Lease Term. All utility charges, assessments and fees for the last year of the Lease shall be
prorated as of the termination date of this Lease. No full or partial utility deprivation including,
but not limited to, blackout, brownout, or ratlomng, nor any loss of or damage to improvements
related to disriiption or failure of any utility service shall give rise to any abatement of Rentals
nor give rise to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors (but
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross
negligence or willful misconduct, then the cost of such restoration shall be borne by Lessor.

10.  Imsurance. Throughout the Lease Term, Lessee shall maintain, at its sole
expense, the following types and amounts of insurance:

A.  Insurance against loss or damage to the Property and all buildings and
improvements thereon under an "all fisk" insurance policy, which shall include coverage
against all risks of direct physical loss, including loss by fire, lightning, and other risks

- normally included in the standard ISO special form (which shall include coverage for all
risks commonly insured for properties similar to the Property in the Reno, Nevada area,
including insurance coverage for damage caused by earthquake, flood, tornado,
windstorm and other disasters for which insurance is customarily maintained for similar
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor
from becoming a co-insurer under the applicable policies, and in any event, dfter
application of deductible, in amounts not less than 100% of the full insurable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clause, an increased cost of construction endorsement, debris removal coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the
improvements on the Property is being rebuilt on the Land, Lessee shall provide such
property insurance in builder’s risk completed value form, including coverage available
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payees
on such property insurance policy. :

B. Commercial general liability insurance, mcludmg products and completed
operation liability, covering Lessor and Lessee agamst bodily injury liability, property
damage liability and personal and advertising injury, liquor liability coverage (to the
extent liquor is sold or manufactured at the Property), garage liability coverage including
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without limitation any liability arising out of the ownership, maintenance, repair,
condition or operation of the Property or adjoining ways, streets, parking lots or
sidewalks. Such insurance policy or policies shall contain a broad form contractual
liability endorsement under which the insurer agrees to insure Lessee’s obligations under
Section 15 hereof to the extent insurable, and a "severability of interest” clause or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of not less than $2,000,000 per occurrence for bodily injury and property damage, and
$2,000,000 general aggregate per location, or such higher limits as Lessor may
reasonably require from time to time or as may be required by the Permitted
Encumbrances, and shall be of form and substance satisfactory to Lessor. .

C.  Workers’ compensation insurance in the statutorily mandated limits
covering all persons employed by Lessee on the Property or any persons employed by
Lessee in connection with any work done on or about any Property for which claims for
death or bodily injury could be asserted against Lessor, Lessee or the Property, together
with Employers Liability Insurance with limits of not less than $100,000 per accident or
disease and $500,000 aggregate by disease.

D. Rental value insurance, equal to 100% of the Base Annual Rental (as
may adjusted hereunder) for a period of not less than twelve (12) months; which
insurance shall be carved out of Lessee's business interruption coverage for a
separate rental value insurance payable to Lessor, or if rental value insurance is
included in Lessee's business interruption coverage, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk"
coverage and is not to contain a co-insurance clause.

E. Comprehensive Boiler & Machinery Insurance against loss or damage
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or
about the Property in an amount not less than the actual replacement cost of the Property.
Such insurance should be in an amount of the lesser of 25% of the 100% replacement
cost or $5,000,000.00.

All insurance policies shall:

@ Provide (1) for a waiver of subrogation by the insurer as to claims
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that
the insurer shall not deny a claim and that such insurance cannot be unreasonably
cancelled, invalidated or suspended on account of the conduct of Lessee, its
officers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other occupant of the Property, and (3) that any losses otherwise
payable thereunder shall be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, result in a
forfeiture of all or a part of such insurance payment;
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(i) Be primary and provide thiat any "other insurance" clause in the
insurance policy shall exclude any policies of insurance maintained by Lessor and
the insurance policy shall.not be brought into contribution with insurance
maintained by Lessor;

(iii)  intentiopally omitted

(iv)  Contain a standard non-contributory mortgagee clause or
endorsement in favor of any Lessor's Lender designated by Lessor;

(v)  Provide that the policy of insurance shall not be terminated,
-cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or
endorsement; ’

(vi)  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
hereof,

(vii) Bein amounts sufficient at all times to satisfy any coinsurance
requirements thereof;

(viii) Except for workers’ comipensation insurance referred to in Section
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an
"additional insured" (and, with respect to any Lessor's Lender designated by
Lessor, as an "additional insured mortgagee™) with respect to general liability
insurance, and as a "named insured" with respect to real property and "loss payee"
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear;

(ix) Beevidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property. coverage (or any other
form requested by Lessor) and an Acord Form 25 for liability, workers’
compensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
Lessor prior to the Effective Date; and

(x)  Beissued by insurance companies licensed to do business in the
states where the Property is located and which are rated A:VIII or better by Best’s
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (f) if any insurance required hereunder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory
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l : (i)  Be primary and provide that any "other insurance" clause in the
insurance policy shall exclude any policies of insurance maintained by Lessor and

J the insurance policy shall not be brought into contribution with insurance
maintained by Lessor;

" (iii)  intentionally omitted

(iv)  Contain a standard non-contributory mortgagee clause or
‘ : endorsement in favor of any Lessor's Lender designated by Lessor;

(v)  Provide that the policy of insurance shall not be terminated,
cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor’s Lender covered by any standard mortgagee clause or
endorsement;

(vi)  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
hereof;

(vii) Bein amounts sufficient at all times to satisfy any coinsurance
requirernents thereof;

(viii) Except for workers® compensation insurance referred to in Section
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an
"additional insured" (and, with respect to any Lessor's Lender designated by
Lessor, as an "additional insured mortgagee") with respect to general liability
insurance, and as a "named insured" with respect to real property and "loss payee"
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear;

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property. coverage (or any other
form requested by Lessor) and an Acord Form 25 for liability, workers”
compensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
Lessor prior to the Effective Date; and

n (x)  Beissued by insurance companies licensed to do business in the
states where the Property is located and which are rated A:VIII or better by Best’s
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (I) if any insurance required hereunder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory
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to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease;
and (IIT) Lessee shall procure policies for all insurance for periods of not less than one year and
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying
the requirements of this Lease is in effect at all times.

Lessee shall pay as they become due all premiums for the insurance required by this
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of
this Section 10 within ten (10) days of the giving of writtenh notice by Lessor to Lessee, Lessor
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately
upon written demand therefor by Lessor.

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee
is required to obtain pursuant to this Section 10 may be carried under a "blanket" policy or
policies covering other properties or Liabilities of Lessee provided that such "blanket" policy or
policies that otherwise comply with the provisions of this Sec tlon 10 and specify the locatlon of

the Property.
11.  Intentionally Omitted

12,  Compliance With Laws, Restrictions, Covenants, Encumbrances and '
Agreements. It is expressly understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier termination of this Lease for any reason.

A.  Legal and Gaming Law Compliance. Lessee’s use and occupation of the
Property, the use and occupation of the Property by any other person (including but not
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements (including without limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that
Lessee or any-other Person is required to file or provide to any Governmental Authorities
regarding the business operations conducted on or from the Property, including but not
limited to those described in Subsection D(iii) hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and

~ liquor on the Property, including any filings required to be made in connection with the
change of ownership or control of Lessee and, within fifteen (15) days of Lessee's receipt
of written notice from Lessor of any planned or actual change in the ownership or control
of Lessor or any planned or actnal change in the ownership of the Property.

B. Acts Resulting in Increased Insurance Rates. Lessee will use its
commercially reasonable efforts to prevent any act or condition to exist on or about the
Property which will materially increase any insurance rate thereon, except when such acts
are required in the normal course of its business and Lessee shall pay for such increase.
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Lessee shall comply with all orders and directives of any insurance companies issuing
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee
shall not do, bring, or keep anythmg in or about the Property that will cause a
cancellation of any insurance covering the Property.

C. Prevention of Nuisance. Lessee shall not commit nor cause or permit to
be committed any public or private nuisance on the Property.

D. Environmental,

§)) Covenants.  All uses and operations on or of the Property,
including the use and operation of UST's on the Property, whether by Lessee or
any other Person, shall be in compliance with all Environmental Laws and
permits issued pursuant thereto. Lessee shall keep the Property or cause the
Property to be kept free and clear of all Environmental Liens, whether due to any
act or omission of Lessee or any other Person. Lessee hereby represents and
warrants that Lessee shall not install and shall not permit any person to install any
asbestos containing materials ("ACM") or materials or equipment containing
polychlorinated biphenyl ("PCBs") in the Property, and to the extent any ACM,
PCBs or other Hazardous Materials are on or in the Property, the same shall be
maintained, stored and used in accordance with all Legal Requirements.

(ii)  Notification Reguirements. Lessee shall immediately notify Lessor
in writing upon Lessee obtaining actual knowledge of (1) any Releases or
Threatened Releases in, on, under or from the Property other than in Permitted.
Amounts, or migrating towards any of the Property; (2) any non-compliance with
any Environmental Laws related in any way to any of the Property; (3) any actual
or potential Environmental Lien; (4) any required or proposed Remediation of
environmental conditions relating to any of the Property required by applicable
Governmental Authorities; and (5) any written or oral notice or other
communication which Lessee becomes aware from any source whatsoever
(including but not limited to a Governmental Authority) relating in any way to
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or
on.the Property, other than in Permitted Amounts, possible liability of any Person
relating to the Property pursuant to any Environmental Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in
this Subsection D.

(iii) Reports and Investigations. Lessee shall promptly supply Lessor
'with copies of all reports of any testing of the Property conducted by or.at the
request of Lessor or any Governmental Authorities and all submissions by Lessee
to any Governmental Authority concerning environmental matters, the USTs, or
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment
issued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than October 30 of each year, and gasoline storage
tank permits issued by the Department of Air Quality Management of the County
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in which the Property is located with respect to each UST on the Property no later
than May 5 of each year, and such other certificates or permits as may be issued
or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all applicable
Legal Requirements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (as hereafter defined) may
have occurred or be occurring at the Property, Lessee agrees to perform, at
Lessee's sole expense, an environmental assessment of the Property, including
soil borings, to confirm whether such Contamination is occurring. Additionally,
at least ninety (90) days prior to the expiration of the Lease Term, Lessee agrees
to perform an environmental assessment of the Property in order to define the
nature and extent of Contamination, if any.

(iv)  Indemnification. Lessee shall indemnify, defend, protect and hold
each of the Indemnified Parties free and harmless from and against any and all
Losses, arising from or caused in whole.or in part, directly or indirectly, by any of
the following, unless arising from or caused by the-gross negligence or willful
misconduct of the Indemnified Party requesting indemnification: (a) the use,
storage, transportation, disposal, release, discharge or generation of Hazardous
Materials to, in, on, under or about the Property (whether occurring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements is
"Contamination"), including diminution in value of the Property; and (b) the cost
of any required or necessary repair, remediation, cleanup or detoxification and the
preparahon of any closure or other required plans or reports, whether such action
is required or necessary prior to or following transfer of title to the Property (such
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee’s
failure to comply with any Legal Requirements. Lessee’s obligations to perform
Correction Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (including consultants and attorneys
fees and testing) required or necessary repair, remediation, restoration clean up,
detoxification or decontamination of the Property and the preparation and
implementation of any closure, remedial action or other required plans in
connection therewith, and shall survive the expiration or earlier termination of the
Term of this Lease. This agreement to indemnify, defend, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if
any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease.

In the event that Lessee is required to perform Corrective Action to
address any Contamination, Lessee shall perform such activities in a diligent
~ manner. In the event that Lessee has not completed its Corrective Action (if
necessary), as required herein, by the expiration of the Lease Term, Lessor shall
grant Lessee, and its consultants, contractors and agents a revocable license, at no
cost to Lessee except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term to conduct
- Corrective Action and to place and remove all necessary equipment and
10
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improvements on the Property sufficient to satisfy the requirements of all
Governmental Authorities regarding the Contamination. If such post-expiration
Corrective Action will unreasoriably interfere with a reasonably foreseeable
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial uses at reasonable market rents), the
Lease Term shall be extended until sixty (60) days after the Corrective Action has
been performed such that post-expiration Corrective Action by Lessee no longer
unreasonably interferes with a reasonably foreseeable commercial use of the
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action.

E. Intentionally Omitted.

F.  Dealer Requirenients. In addition to the requirements set forth in this
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from Dealer
information which Dealer receives relating to Lessee’s operation of its business on the

- Property.

G. WGI Agreements. Lessee represents that the WGI Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI .
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
‘WGI has such approval rights under the WGI Agreement.

H. Winner's Corner. Lessee shall at all times operate the gas station and
convenience store on the Property under the trade name "Winner's Corner" and/or under a
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oil, or the such).

13.  Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvements and signs
erected on the Property in good and substantial order, condition, and repair, including but not
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs,
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems,
any building security and monitoring system, windows, walls, doors, electrical and other utility
systems and equipment, mechanical equipment, plumbing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways and parking areas, and adjacent public
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of
trash, maintenance of utility lines and exterior lighting and signage on Property, and any _
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any
Permitted Encumbrances. All such replacements, maintenance and repair shall keep the Property
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal
Requirements and insurance regulations. Lessee must make all repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements

Sample Lease 11
1/412006 .

-000160/05959 GBDOCS 469445w4

A.App.1731

A.App.1731



Il

A.App.1732

or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly
waives the benefit of any statute now or hereinafter in effect which would otherwise afford
Lessee the right to make repairs, corrections, improvements or alterations at-Lessor's expense or
to terminate this Lease because of Lessor's failure to keep the Property in good order, condition
or repair, or which would otherwise require Lessor to make repairs, corrections, improvements,
replacements or alterations. If the buildings or any improvements on the Property violate any
Permiited Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
a Governmental Authority or the written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Requirements (including any special or conditional use permits or other variances granted
specifically for the Property)-and the Permitted Encumbrances.

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage
or destruction to any buildings, structures or mprovements erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shall remain in full force and effect, .
provided, however, that Lessee shall have the right to replace the improvements with different
structures so long as (&) the value of the Property with such different structures is no less than the
value of the Property immediately prior to the date of casualty and the different square footage of
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any
special or conditional use permits or other variances granted specifically for the Property) and
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are
herein called a "repair") shall be commenced within a reasonable time however no more than
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the
date that all permits and other approvals necessary to authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such da.mage or destruction, if any, have been
made available to Lessee as set forth herein; thereafter, the repair shall be d11igently pursued to
comple’uon. Lessee shall give Lessor at least fifteen (15) days written notice prior to-
commencmg the repair to permit the Lessor to post appropriate notices of non-responsibility, and
all such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

The proceeds of any insurance maintained under Section 10 hereof shall be made
available to Lessee for payment of cosfs and expense of repair.

14,  Waste; Alterations and Improvements; Trade Fixtures and Equipment.
Lessee shall not commit actual or constructive waste upon the Property. During the Lease
Term, Lessee may construct any additions or improvements to the Property and make such
structural or non-structural alterations to the Property as are reasonably necessary or desirable for
Lessee's use of the Property for a Permitted Facility. All improvements, alterations, or additions
shall be constructed by Lessee at Lessee’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessee shall give
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non-
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written
st 12

000160/09959 GBDOCS 469445v4

A.App.1732



consent, Lessee shall not make any alterations that will decrease the value or function of the
improvements located on the Property. :

Lessee’s right to make any alterations, improvements and additions shall be deemed
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authorities,
the furnishing of a copy thereof to Lessor prior to the commencement of the work and the
compliance by Lessee of all conditions of said permit in a prompt and expeditious manner, All
alterations, improvements or other construction by Lessee shall be in compliance with all Legal
Requirements, and all alterations and improvements shall be done and performed in good and
workmanlike manner, vusing new and first quality materials. All costs of any such improvements
shall be paid by Lessee.

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and alterations made, a sworn
construction statement, lien waivers from all persons or entities prowdmg materials, services or
eqmpment for the work completed and, if available, ari endorsement to Lessor’s policy of title
insurance or other evidence from a title company confirming the absence of any liens or other
matters of record related to the work performed.

Unless expressly released by Lessor in writing, all improvements or alterations shall be
and remain, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not attached to the Property.
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipment,
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease.

During the Lease Term, Lessee shall have the right to locate in the Property such personal
property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee’s use and
occupancy of the Property.

All Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. During the term of this Lease, Lessee may remove any. Fixtures and Equipment
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration
necessitated by the removal of Lessee’s Fixtures and Eqmpment, including but not limited to
damage resulting from removal of any of Lessee's signs in or about the Property.

Lessee shall keep the Property free and clear of all mechanic’s, materialmen or similar
" liens, including, but not limited to, those resulting from the construction of alterations,
improvements, additions, trade ﬁxtures, and equipment performed by or for Lessee.

Lessee shall have the right to contest the correctness or validity of any such lien if,
Lessee first procures and records a lien release bond issued by a corporation authorized to issue
surety bonds in the state in which the Property are located in an amount required by Legal
Requirements to remove such lien. The bond or its equivalent shall meet all applicable
requirements of the state in which the Property are located. In the event that any lien.does so
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount
so paid by Lessor. On final determination of the lien or claim of lien Lessee will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and
costs in participating in such action if Lessor shall decide it is in its best interest to do so.

15. Indemnification. Lessee agrees to use and occupy the Property at its own risk
and hereby releases Lessor and Lessor’s agents and employees from all claims for any damage or
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
liable to Lessee or Lessee’s employees, agents, customers or invitees for bodily injury, personal
injury or property damage occasioned by the acts or omissions of any other lessee or such
lessee’s employees, agents contractors, customers or invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incurred or resulting from Lessee’s use and occupancy of the Property, whether relating to its
original design or construction, latent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supemsmn or otherwise, or from any breach of, default under, or failure to
perform, any term or provision of this Lease by Lessee, its officers, employees, agents or other
Persons. It is expressly understood and agreed that Lessee’s obligations under this Section shall
survive the expiration or earlier termination of this Lease for any reason.

16.  Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements,
leases or licenses now affecting the Property or hereinafter made by Lessee.

17.  Inspection; Right of Entry. Lessor and its authorized representatives shall have
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of
an emergency, in which case no prior notice shall be required), to enter the Property or-any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed
under the provisions of this Lease or by law;.to show the Property to prospective brokers, agents,
buyers, or persons interested in an exchange, at any time; and to show the Property to
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place upon the Property any "to let" or "for lease" signs
at any time within two hundred forty (240) days pnor to the expiration of this Lease. Lessee
hereby waives any claim for damages for any injury or inconvenience. to or interference with
Lessee’s business, any loss of occupancy or quiet enjoyment-of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the
negligence or intentional misconduct of Lessor.

18. Condemnation and Casualty.
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A.  Damage or Destruction to the Property; No Abatement of Rent. If the
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
promptly restore the Property pursuant to the terms of Section 13 hereof. '
Notwithstanding the partial or total destruction of the Property and any part thereof, and
notwithstanding whether the casualty is insured or not, there shall be no abatement of
Rentals or of any other obligation of Lessee hereunder including, without limitation,
payment of operating expenses, insurance premiums and Taxes, by reason of such
damage or destruction unless the Lease is terminated by virtue of another provision of
this Lease.

B. Option to Terminate. -If the Property is damaged or destroyed during the
last one (1) year of the Lease Term to the extent that the Property is untenable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving written
notice to Lessor of such election within thirty (30) days following the date of such fire or
other casualty, in which case, all insurance proceedsrelated to the Property (other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if
required by Lessor’s Lender, to such lender.

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of
the convenience store building on the Property; or (i) twenty-five percent (25 %) or more
of the parking area at the Property shall be taken and Lessee determines in its reasonable
discretion that such Taking will have a material adverse impact on the ability of Lessee to
conduct its normal business operatlons from the Property, then, within thirty (30) days
after the date on which Lessee receives written notice of such Taking, Lessee may
terminate this Lease by written notice to Lessor which termination shall be effective as of
the date the condemning authority takes actual possession of the portion of the Property
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly
refund to Lessee all unearned Annual Base Rental and other amounts paid in advance by
Lessee.

D. Obligation to Restore. If a Taking does not result in a termination of this
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possible such that Lessee can conduct its normal -business operations, Lessee
shall commence such restoration within ninety (90) days after the occurrence of the
taking and shall complete such restoration within six (6) months after the occurrence of
the taking.

E. Condemnation Award. Any condemnation award payable during the term
of this Lease shall belong to and be paid to Lessor, including but not limited to awards
payable with respect to damage to either the fee or leasehold estates, except that Lessee
shall receive from the award the following:

i If Lessee exercises its rights to terminate this Lease, the portion of
the award, if any, attributable to Lessee’s Equipment or Fixtures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that are taken in the Taking.
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DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.
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(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange
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Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted
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371-375
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381-382
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(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812
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Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property
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4 858-901

4 902-906
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4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034
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Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court
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5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106
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Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii
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(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii
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Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00
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Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants
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6 1341-1360
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28.

29.
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Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI
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Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013
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Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN
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Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013
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Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371
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Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645
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Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006
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Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich
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(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
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A.App.1736

ii. The portion of the award, if any, atiributable to severance damages
for the repair or restoration of the Property (herein called "repair"), but only-if
Lessee does not exercise Lessee’s right to terminate the Lease and further
provided, that such damages shall be deposited and disbursed in accordance with
_the provisions hereof related to the handling of insurance proceeds that are
applied to a repair of the Property and Lessee shall promptly commence and
diligently complete the repair so that upon completion the Property will have a
character and commercial value as nearly as possible equal to the value of the
Property immediately prior to the taking, and further provided that, in the event
such damages are insufficient to cover the cost of repair, then any amounts
fequired over the amount thereof that are required to complete said repair shall be
promptly deposited with the disbursing entity by Lessee in advance of
commencing the repair.

ili. =~ Additionally, if this Lease is terminated as a result of any such
taking, Lessee shall be permitted to recover its relocation expenses and the going
concern value of Lessee's business from the condemning authority (but not from
Lessor or the portion of the award otherwise payable to Lessor) as provided by
law.

19.  Intentionally Deleted.
20.  Default, Conditional Limitations, Remedies and Measure of Damages.

A.  Event of Default. Each of the following shall be an event of default by
Lessee under this Lease (each, an "Event of Default"):

)] If any Rental or other Monetary Obligation due under this Lease is
not paid within five (5) Business Days of notice it is past due, provided, however,
that if within the first twelve (12) months of the Lease Term, Lessor has given
two (2) such notices to Lessee, then a default shall be deemed to have occurred
when such failure has continued for three (3) business days after the same is due,
without notice thereof by Lessor to Lessee; and further, provided, however, that
after the first twelve (12) months of the Lease Term, if Lessor has given such
notice to Lessee within the preceding twelve (12) months, then a default shall be
deemed to have occurred when such failure has continued for three (3) Business
Days after the same is due, without notice thereof by Lessor to Lessee;

@)  if there is an Insolvency Event;

(iii) if Lessee fails to observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; pravided,‘ however, if any such
failure does not involve the payment of any Monetary Obligation, does not place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Bvent of
Default hereunder, unless otherwise expressly provided herein, unless and until
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall

_Sample Lease 16
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if

have elapsed, during which period Lessee may correct or cure such failure, upon
failure of which an Event of Default shall be deemed to have occurred hereunder
without further notice or demand of any kind being required. If such failure
cannot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of
such failure, then Lessee shall have a reasonable period to cure such failure
beyond such thirty (30) day period. If Lessee shall fail to correct or cure such
failure within such period and said period is not extended by the parties, an Event
of Défault shall be deemed to have occurred hereunder without further notice or
demand of any kind being required;

(iv)  if Lessee shall be liquidated or dissolved or shall begin
proceedings towards its liquidation or dissolution; or

B.  Remedies. Upon the occurrence of an Event of Default, with or without

notice or demand, except as otherwise expressly provided herein or such other notice as
may be required by statute and cannot be waived by Lmsee, Lessor shall be entitled to
exercise, at its optmn, concurrently, successively, or in any combination, all remedies
available at law or in equity, including without limitation, any one or more of the -
following:

Sample Lease
1/412006

(i)  To terminate this Lease, whereupon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee’s liability, shall be
terminated. Upon such termination, Lessor shall be entitled to recover liquidated
damages equal to the total of (i) the cost of recovering possession of the Propety;
(ii) the unpaid Rental earned at the time of termination, plus interest at the Default
Rate thereon (iii) late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present value of the ba.lance of the Base Annual Rental for the
remainder of the Lease Term using a discount rate of four percent (4%), less the
present value of the reasonable rental value of the Property for the balance of the .
Term remaining after a one-year period following repossession using a discount
rate of four percent (4%); (v) costs of operating the Property until relet and the
reasonable costs of performing any obligations of Lessee under this Lease to be
performed upon termination or expiration of this Lease (including but not limited
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other
sum of money and damages reasonably necessary to compensate Lessor for the
detriment caused by Lessee's default.

(i) To the extent not prohibited by applicable law, to reenter and take
possession of the Property (or any part thereof) without being deemed guilty in
any manner of trespass or becoming liable for any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereunder or under a forcible entry and detainer statute or
similar law shall constitute an election by Lessor to terminate this Lease unless
such notice specifically so states. If Lessee shall, after default, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Property, or both, such actions shall be deemed to be in compliance with Lessor’s

17
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1

rights and the acceptance thereof by Lessor or its agents shall not be deemed to
constitute a termination of the Lease. Lessor reserves the right foIlowing any
reentry and/or reletting to exercise its right to terminate this Lease by giving
Lessee written notice thereof, in which event this Lease will terminate, and Lessor
may recover liquidated damages as set forth in Subsection (i) above,

(iii) To bring an action against Lessee for-any damages sustained by
Lessor or any equitable relief available to Lessor.

(iv)  To'elet the Property or any part thereof for such term or terms
(including a term which extends beyond the original Lease Term), at such rentals
and upon such other terms as Lessor, in its sole discretion, may determine, with
all proceeds received from such reletting being applied to the Rental and other
Monetary Obligations due from Lessee in such order as Lessor may, in it sole
discretion, determine, which other Monetary Obligations include, without
limitation, all commercially reasonable repossessmn costs, brokerage
commissions, attorneys’ fees and expenses and repaxr costs. Lessor reserves the
right followmg any reentry and/or reletting to exercise its right to terminate this
Lease by giving Lessee written notice thereof, in which évent this Lease will
terminate as specified in said notice.

()  Torecover from Lessee all Costs paid or incurred by Lessor as a
result of such breach, regardless of whether or not legal proceedings are actually
commenced.

(vi) To immediately or at any time thereafter, and with or without
notice, at Lessor’s sole option but without any obligation to do so, correct such
breach or default and charge Lessee all Costs incurred by Lessor therein. Any
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be
deemed to be Additional Rental hereunder and shall be immediately due from
Lessee to Lessor. Any such acts by Lessor in correcting Lessee’s breaches or
defaults hereunder shall not be deemed to cure said breaches or defaults or
constitute any waiver of Lessor’s right to exercise any or all remedies set forth

herein.

(vii) To immédiately or at any time thereafter, and with or without
notice, except as required herein, set off any money of Lessee held by Lessor
- under this Lease.

(viii) To seek any equitable relief available to Lessor, including, without
limitation, the right of specific performance.-

All powers and remedies given by this Section to Lessor, subject to applicable

Law, shall be cumulative and not exclusive of one another or of any other right or remedy -

or of any other powers and remedies. available to Lessor under this Lease, by judicial
proceedings or otherwise, to enforce the performance or observance of the covenants and
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to

Sample Lease 18
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LE

exercise any right.or power accruing upon the occurrence of any Event of Default shall
impair any other or subsequent Event of Default or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor
may be exercised from time to time, and as often as may be deemed expedient, by Lessor,
subject at all times to Lessor’s right in its sole judgment to discontinue any work
commenced by Lessor or change any course of action undertaken by Lessor.

C. Default by Lessor. Lessor shall be in default under this Lease if Lessor
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if
the failure to perform the obligation is not curéd within thirty (30) days after notice of the
default has been given by Lessee to Lessor. If the default cannot reasonably be cured
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure
the default within the thirty (30) day period and diligently and in good faith continues to
cure the default thereafter.

Lessee, at any time after expiration of the cure period provided above and a
subsequent written notice to Lessor, may cure the default at Lessor’s cost. If Lessee at
any time, as a result of Lessor’s default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate

of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date’
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this

Section 15 may be deducted or offset against Lessee’s Base Monthly Rental.

21.  Mortgage, Subordination and Attornment. Lessor’s interest in this Lease
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI
Agreement and any other agreements pursuant to which Persons other than Lessee have the right
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be
treated as an instrument subordinate to Lessor’s interest in the Property and this Lease. Lessee
shall keep the Property free from any liens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially
reasonable. The Lessee acknowledges that the terms and provisions of the Instrument attached
hereto as Exhibit C are commercially reasonable.

Sample Lease
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If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after -
such Deed of Trust and in that event such mortgagee, receiver or other secured party shall have
the same rights with respect to this Lease as if it had been executed and delivered prior to the
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver
or other secured party.

In the event any purchaser or assignee of any mortgagee or deed of trust holder ata
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a
"Successor Lessor"), and recognize the Successor Lessor as lessor under this Lease, and, if the
Successor Lessor in its sole discretion elects to recognize Lessee’s tenancy under this Lease, this
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and
Lessee, provided that the Successor Lessor shall only be liable for any obhgatnons of Lessor
under this Lease which accrue after the date that such Successor Lessor acquires title. The
foregoing provision shall be self-operative and effective without the execution of any further
instruments.

Lessee shall give written notice to any Lessor's Lender of whom:Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lessee’s financial statements delivered to Lessor pursuant to
this Lease to such Lessor's Lender.

22.  Estoppel Certificate and Other Documents, At any time, and from time to
time, each party shall, promptly and in no event later than ten (10) days after a request from the
other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, certifying: (A) that this Lease is in full force and
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have
been paid under this Lease and the amount thereof then payable; (D) whether there are then any
existing defaults by Lessee or Lessor in the performance of its obligations under this Lease, and,
if there are any such defaults, specifying the nature and extent thereof; (E) that no notice has
been received by the certifying party of any default under this Lease which has not been cured,
except as to defaults specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and;
(G) and any other information reasonably requested by the requesting party.

Lessor and Lessee further agree to reasonably negotiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance certiﬁcat% and
other documents requested by WGI, any Lessor's Lender or any lender of Lessee in connection
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with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assignment,v sublease
or other disposition of the Lessor's interest under this Lease.

23.  Assignment/Subletting. Lessee’s interest in this Lease shall not, voluntarily,
involuntarily, or by operation of law, be assigned to any third person or entity without the prior
written consent of Lessor which will not be unreasonably withhold conditioned or delayed.

In the event of an assignment of Lessee’s interest under this Lease to a third person or
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and
all further obligations under the terms of this Lease upon delivery to Lessor of an originally
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defaults of Lessee under the terms of this Lease.

Otheér than for the WGI Agreement and any Replacement WGI Agreement, and any other
agreements pursuant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store building located on the site for uses that are
complementary to or extensions of Lessee's gas station and convenience store operations (e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, j ]mce shops, postal contract
units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances(such other agreements are referred to herein as
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall not be unreasonably withheld, conditioned or delayed.
In no event will any Permitted Subleases, or any other subleases that Lessor consents to relieve
Lessee of any liability hereunder during the period of any such subletting, Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease,
which notice shall be accompanied by a copy of the form of the Permitted Sublease..

Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to
the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Term
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and
subtenant shall be subject to and bound by all the terms and conditions of this: Lease (except that
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee’s
successor under the sublease for the balance of the sublease term if this Lease is surrendered by
Lessee or terminated by reason of Lessee’s default.

24.  Notices. All notices, demands, designations, certificates, requests, offers,
consents, approvals, appointments and other instruments given pursuant to this Lease
(collectively called "Notices") shall be in writing and given by any one of the following:

(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, return
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, return receipt requested, or by overnight delivery service, within oné
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered
upon (i) receipt, if hand délivered, (ii) the next Business Day, if delivered by a reputable express
overnight delivery service, (iif) the third Business Day following the day of deposit of such-
notice with the United States Postal Service, if sent by certified or reglstered mail, return receipt
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of
Section 24.D above. Notices shall be provided to the parties and addresses (or electronic mail
addresses) specified below:

If to Lessee: Berry-Hinckley Industries
Attn: Panl A. Morabito
425 Maestro Drive .
Reno, NV 89511
Telephone: (775) 689-1222
Facsimile: (775) 689-1232

With a copy to: Hodgson Russ LLP
Attn: Sujata Yalamanchili
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephone: (716) 848-1657
Facsimile: (716) 849-0349

If to Lessor: Overland Development Corporation Inc.
' Attn: Larry Willard
133 Glenridge Avenue -
Los Gatos, CA 95030

With a copy to Sam Chuck, Esq.
Rossi, Hamerslough, Reischl & Chuck
1960 The Alameda, Suite 200
San Jose, CA 95126
Telephone: (408) 261-4252
Facsimile: (408) 261-4292

or to such other address or such other person as either party may from time to time hereafter
specify to the other party in a notice delivered in the manner provided above. -.

25.  Holdover. If Lessee remains in possession of the Property after the expiration of
the term hereof, Lessee, at Lessor’s option and within Lessor’s sole discretion, may be deemed a
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be
automatically increased to one hundred fiffy percent (150%) of the last Base Monthly Rental
payable under this Lease.

26.  Intentionally Omitted.

27.  Surrender. At the expiration of the Lease Term, Lessee may remove from the

Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage-caused by such 7

removal and shall leave the Property broom clean and in good and working condition and repair
inside and out, and comply with all of the requirements of Section 12.D hereof. Lessor may, in
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment,
personal property and vehicles to which Lessee is entitled but which Lessee does not remove
from the Property pursuant to this Section within ten (10) days after notice, provided, however,
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous
Materials, USTs and related equipment, located in or about the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.

28.  Financial Statements; Compliance Certificate. Once per calendar year, and
within 120 days after the end of Lessee’s fiscal year, Lessee shall furnish to Lessor audited
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain
such statements in confidence but may disclose any financial statements furnished by Lessee to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultants and accountants; Lessor shall advise such permitted recipients that the financial
statements furnished to them are to be held in confidence. In no event shall Lessor knowingly
disclose Lessee's financial statements to competitors of Lessee.

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the
control of the party obligated to perform (each, a "Force Majeure Event") shall excuse the
performance by such party for a period equal to any such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed upon Lessee with respéct to Rental and
other Monetary Obligations to be paid hereunder.

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that
the same person, corporation, firm or other entity may acquire or hold or own, directly or
mdlrectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall occur unless and until all persons,
corporations, firms and other entities havmg any interest in (i) this Lease or the leasehold estate
created by this Lease, and (u) the fee estate in or ownership of the Property or any part thereof
sought to be merged shall join in a written instrument effecting such merger and shal] duly
record the same.

31.  Characterization. Lessor and Lessee acknowledge and warrant to each other that
each has been represented by independent counsel and has executed this. Lease after being fully
advised by said counsel as to its effect and significance. This Lease shall be interpreted and
construed in a fair and impartial manner without regard to such factors as the party which
prepared the instrument, the refative bargaining powers of the parties or the domicile of any
party. Whenever in this Lease any words of obligation or duty are used, such words or
expressions shall have the same force and effect as though made in the form of a covenant.

32.  Easements. Duringthe Lease Term, Lessor shall not have the right to grant
easements on, over, under and above the Property without the prior consent of Lessee, which
consent will not be unreasonably withheld, conditioned or delayed.
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33.  Bankiuptcy. Intentionally Omitted.

34.  Attorneys’ Fees. In the event of any judicial or other adversarial proceeding
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be
entitled to recover all of its reasonable attomeys’ fees and other Costs in addition to any other
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be
entitled to all attorneys’ fees and all other Costs incurred in the preparation and service of any
notice or demand hereunder, whether or not a legal action is subsequently commenced.

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
.and Lessee are executing Lessor’s standard form memorandum of lease in recordable form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor’s request, Lessee agrees to execute and
acknowledge a termination of lease and/or quit claim deed in recordable form to be held by
Lessor until the expiration or sooner termination of the Lease Term. ,

36.  NoBroker. Lessor and Lessee represent and warrant to each other that they have
had no conversation or negotiations with any broker concerning the leasing of the Property.
Each of Lessor and Lessee agrees to protect, indemnify, save and keep harmless the other,
against and from all liabilities, cla.tms, losses, Costs, damages and expenses, including attorneys’
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty
and representation.

37. Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a trial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee’s use or occupancy of the Property, and/or any claim
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their
bargain. Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it
may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor’s
Lenders, and any of the Affiliates, officers, directors, members, managers or employees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented
in any action, proceeding, claim or counterclaim brought with respect to any matter arising out of
or in connection with this Lease or any document contemplated herein or related hereto. The
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

38. Miscellaneous.

A, Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease.
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B. Waiver and Amendment. No provision of this Lease shall be deemed
waived or amended except by a written instrument unambiguously setting forth the
‘matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of
the same or any other matter on any future occasion. No acceptance by Lessor of an
amount less than the Rental and other Monetary Obligations stipulated to be due under
this Lease shall be deemed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or
statement on any check or letter accompanying any such payment be deemed a waiver of
Lessor’s right to collect any unpaid amounts or an accord and satisfaction.

C. Successors Bound. Except as otherwise specifically provided herein, the
terms, covenants and conditions contained in this Lease shall bind and inure to the benefit
of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto. ‘

D. Captions. Captions are used throughout this Lease for convenience of
reference only and shall not be considered in any manner in the construction or
interpretation hereof.

E. Severability. The provisions of this Lease shall be deemed severable. Tf
any part of this Lease shall be held unenforceable by any court of competent jurisdiction,
the remainder shall remain in full force and effect, and such unenforceable provision shall
be reformed by such court so as to give maximurn legal effect to the intention of the
parties as expressed therein.

F. Other Documents. Each of the parties agrees to sign such other and
further documents as may be necessary or appropriate to carry out the intentions
expressed in this Lease; provided such documents are reasonably acceptable to each
parties’ counsel.

G Entire Agreement. This Lease and any other instruments or agreements
referred to herein, constitute the entire agreement between the parties with respect to the
subject matter hereof, and there are no other representations, warranties or agreements
except as herein provided.

H. Forum Selection; Jurisdiction; Venue; Choice of Law. For purpdses of
any action or proceeding arising out of this Lease, the parties hereto expr&;sly submit to
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee

consents that it may be served with any process or paper by registered mail or by personal.

service within or without the State of Nevada in accordance with applicable law.
Furthermore, Lessee waives and agrees not to assert in any such action, suit or
proceeding that it is not personally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict
the right of Lessor to commence any proceeding in the federal or state courts located in
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the state where each Property is located to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies available under this Lease.

L Counterparts. This Lease may be executed in one or more counterparts,
each of which shall be deemed an original.

J. Prohibited Persons and Transactions. Lessee and Lessor (each a -
"Representing Party") represents to its current knowledge to the other that the
Representing Party is not a person or entity, nor owns property or interests in property,
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and
entitled "Blocking Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit or Support Terrorism" or under any rules and regulations related
thereto.

39. Intentionally Omitted.

40. . Amendments to Accommodate Sale to Tenants In Common. At the request of

Lessor; Lessee shall execute any amendments to this Lease that Lessor deems reasonably
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent
management of the Property by such tenants in common or a manager appointed by them),
provided that such amendments do not materially and negatively impact Lessee's obligations

hereunder.

[Remainder of page intentionally left blank; signatures follow]
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IN WITNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date
first above written.

LESSCR:
———

STATE OF Ca&é%‘
COUNTY OF fzef Clara.
by

~ The foregoing instrument was acknowledged be me o "7"/ %/0{
la /r? Willar 4 , the frepedead of fve.# ", onbehalfofthe
limited liability company.
Has. J. el

Notary Public

)
)ss
)

My Commission Expires:_ /D -/S- 87

NA ¥, SEDA
cqmmmlgn # 1441079

. Califomic
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08:38PM  FROM~intero Real Estate Ss...)&a

STATE OF CALIFORNIA
COUNTY OF Santa Clara

On Dgcember 2, 2005
Iina T Seda

@ Notary Public in and for said County and Stata, persanally
@ppeared

Larty J, Willard

before me,

parsonally known lo me (ar proved to me on the basls of
satistactory evidence) o be the parson{s) whose nams(s)
is/are subseribed ta the within Instrument and acknowledged to
me that hesshellhey exeguled the same In  his/her/thelr
authorized capacdity(ies) ang that by hisfhar/helr signstura(s)
on the inttrument the parson(s), or the entity upon behalf of
which the person(s), acted, executed the-instrument,*

WITNESS my hand and official ssel,

Sighalure__exabutA J. A

wvun

-

F-104

v www teowm Ly

}
Tt P 0057008

TINA T. SEDA '
Comnission # 1441079
Notaty Pubic - Callfornia

genta Clena Counly
My Comm, Explres ot 15.

g

2007

(This area for official natorial seal)
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LESSEE:

BERRY-HINCKLEY INDUSTRIES, & Nevada
corporation '

By.

(_Pdil Morabito, its Chief Excoufive OThcer
Tax [dentification No. 88-0125101

Cﬂt B o o
STATE OF
Ov Jss
COUNTY OF WXSHOR) >~

The foregoing instrument was acknowledged before me on | #/4-/0 ¢ by Paul
Morabxto as Chief Executive Officer of BERRY-HINCKLEY INDUSTRIES, a Nevada

corporation, on behalf of the corporation, .
Notary Public é ; g

My Commission Expires; 2“1 4-/5 7}

:
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EXHIBIT A

DEFINED TERMS

The following terms shall have the following meanings for all purposes of this Lease:
“Additional Rental” has the meaning set forth in Section 4.C.

“Adjustment Date” means _, and every anniversary thereafter during the
Initial Term, and any Extension Term.

“Affiliate” means any Person which directly or indirectly controls, is under common
control with or is controlled by any other Person. For purposes of this definition, “contro
“under common control with”, and “controlled by” means the possession, directly or mdlrectly,
of the power to direct or cause the direction of the management and policies of such Person,
whether through the ownership of voting securities or otherwise.

“Base Annual Rental” means $1,464,375.00.

“Base Monthly Rental” means an amount equal to 1/12 of the applicable Base Annual
Rental.

“Business Day” means Monday through Friday, except those days on which the United
States Postal Service does not deliver regular first-class mail.

“Casualty” means any loss of or damage to any property included within or related to any
Property or arising from an adjoining property caused by fire, flood or other casualty.

“Condemnation” means a Taking and/or a Requisition.

“Costs” means all reasonable costs and expenses incurred by a Person, including without
limitation, reasonable attorneys’ fees and expenses, court costs, expert witness fees, costs of tests
and analyses, repalr and maintenance, trave] and accommodation expenses, deposition and trial
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance
and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or
fees, as the circumstances require.

“Dealer” méans any Person that supplies gasoline and/or diesel fuel to Lessee at the
Property for sale to third parties, or its successor or assigns.

“Dealer Agreement” means a written agreement or other document granting Lessee the
right to operate a gas station operation under the flag, brand or trade name of a Dealer.

“Default Rate” means 18% per annum or the highest rate permitted by law, whichever is
less.

A-1
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"Deed of Trust" means any and all deeds of trust, mortgages or other liens to secure debts
or other security instruments here and after placed by Lessor on the Praperty or any part thereof
(except the Lessee’s personal property-or trade fixtures), and to any and all renewals,
modifications, consolidations, replacements, extensions or substitutions of any such instruments.

“Effective Date” has the meaning set forth in Section 3 of this Lease.

“Environmental Laws” means federal, state and local laws, ordinances, common law
requirements and regulations and standards, rules, policies and other governmental requirements,
administrative rulings and court judgments and decrees having the effect of law in effect now or
in the future and including all amendments, that relate to Hazardous Materials, Regulated
Substances, USTs, and/or the protection of human health or the environment, or relating to
liability for or Costs of Remediation or prevention of Releases, and apply to Lessee and/or the

Property.

“Environmental Liens™ means liens that may be imposed pursuant to Environmental
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618.

“Event of Defaul?” has the meaning set forth in Section 20.A.
“Expiration Date” has the meaning set forth in Section 3.
“Extension Option” has the meaning set forth in Section 3.

“Extension Term” has the meaning set forth in Section 3.

“Force Majeure Evenf” has the meaning set forth in Section 29.

“Governmental Authority” means any governmental authority, agency, department,
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United
States, any state or any political subdivision thereof (including but not limited to the Nevada
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to issue court orders.

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or
any other materials, contaminants or pollutants which pose a hazard to the Property or'to Persons
on or about the Property, cause the Property to be in violation of any local, state or federal law or.
regulahon, (including without limitation, any Environmental Law), or are defined as or included -
in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic
substances”, “contaminants”, “pollutants”, or words of similar import under any applicable local,.
state or federal law or under the regulations adopted, orders issued, or publications promulgated
~ pursuant thereto, including, but not limited to: (i) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980; as amended, 42 U.S.C. §9601, et seq.; (ii) the
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, gt seq.; (iii) the
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and
b
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b)
asbestos in any form which is or could become friable, urea formaldehyde foam insulation,
transformers or other equipment which contain dielectric fluid containing levels of
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks;
and (d) any other Regulated Substances, chemical, material or substance, exposure to which is
prohibited, limited or regulated by any governmental authority or which may or could pose a
hazard to the health and safety of the occupants of the Property or the owners and/or occupants
of any adjoining property.

“Indemnified Parties” means Lessor, any Lessor's Lenders and their members, managers,
officers, directors, shareholders, partners, employees, agents, servants, representatives,
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns,
including, but not limited to, any successors by merger, consolidation or acquisition of all or a
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable.

“Initial Term” has the meaning set forth in Section 3.

“Insolvency Event” means (a) Lessee’s (1)'fa11ure to generally pay its debts as such debts
become due; (ii) admitting in writing its inability to pay its debts generally; or (iii) making a
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liguidation, winding up,
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, either such proceeding shall remain undismissed for a period of one hundred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (¢) Lessee
taking any corporate action to authorize any of the actions set forth above in this definition.

“Law(s)” means any constitution, statute, rule of law, code, ordinance, order, judgment,
decree, injunction, rule, regulation, policy, requirement or administrative or judicial
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafier enacted or in effect.

“Lease Term” shall have the meaning described in Section 3.

“Legal Requirements” means the requirements of all present and future Laws (including
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and
discrimination against, disabled individuals), all judicial and administrative interpretations
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions
and conditions now or hereafter of record which may be applicable to Lessee or to the Property,
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or
restoration of to the Property, even if compliance therewith necessitates structural changes or
improvements or results in interference with the use or enjoyment of the Property.

"Lessor's Lender" means any lender of Lessor that has a lien on the Property, including
any lenders named in any Deed of Trust.
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“Losses” means any and all claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties (including, without limitation, attorneys’ fees and other Costs of defense).

: “Monetary Obligations™ means all Rental and all other sums payable or reimbﬁrsable by
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified

Party.
“Notices” has the meaning set forth in Section 24.

“Permitted Amounts™ shall mean, with respect to any given level of Hazardous Materials
or Regulated Substances, that level or quantity of Hazardous Materials or Regulated Substances
in any form or combination of forms which does not constitute a violation.of any Environmental
Laws and is customarily employed in, or associated with, similar businesses located in the states

where the Property is located.

“Permitted Encumbrances” shall mean those covenants, restrictions, reservations, liens,
conditions, encroachments, easements, survey exceptions, parties in possession and other matters
of title that affect the Property as of the date of Lessor’s acquisition thereof and those items
which hereafter affect title as permitted under this Lease, including but not limited to those
identified in the owner's policy of title insurance issued to Lessor: by First American Title
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property.

“Permitted Facility” means a gas station with convenience store (and restaurant and
postal unit operations within a convenience store), and uses incidental or related thereto
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lessee's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances.

“Permitted Sublease™ has the meaning set forth in Section 23.

“Person” means any individual, partnership, corporation, limited liability company, trust,
unincorporated organization, Governmental Authority or any other form of entity.

“Property” means, that parcel or parcels of real estate located at the address set forth in

Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with all rights, privileges, and appurtenances associated therewith,
all buildings, fixtures and other improvements now or hereafter located on such parcels of real

estate (whether or not affixed to such real estate).

Sample Lease
17412006
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. “Regulated Substances” means “petroleum” and “petroleum-based substances” or any
similar termy described or defined in any of the Environmental Laws and any applicable federal,
state, county or local laws applicable to or regulating USTs. '

_ “Re_leasg” means any presence, release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Materials, Regulated Substances or USTs. '

“Remediation” means any response, remedial, removal, or corrective action, any activity
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials,
Regulated Substarices or USTs, any actions to prevent, cure or mitigate any Release, any action
to comply with any Environmental Laws or with any permits issued pursuant thereto, any
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory
;);Sother analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or

Ts.

“Rental” means, collectively, the Base Annual Rental and the Additional Rental.
“Rent Adjustment” has the meaning set forth in Section 4.B.
“Successor Lessor” has the meaning set forth in Section 21.

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or
(i) by reason of any agreement with any condemnor in settlement of or under threat of any such
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de
facto condemnation that constitutes a compensable taking under applicable law. The Taking
shall bé considered to have taken place as of the later of the date actual physical possession is
taken by the condemnor, or the date on which the right to compensation and damages accrues

under the law applicable to the Property.

“Threatened Release” means a substantial likelihood of a Release which requires action
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmental mediurn comprising or
surrounding any Property which may result from such Release.

“USTs" means any one or combination of tanks and associated product piping systems used
in connection with storage, dispensing and general use of Regulated Substances.

"WGI" means Winner's Gaming, Inc..

""WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which WGI

currently operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section 12.F).

Sample Lease
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EXHIBIT B
ADDRESS AND LEGAL DESCRIPTION OF PROPERTY

PROPERTY ADDRESS: 7695 - 7699 S. Virginia Street, Reno, Nevada (APN 043-011-48)

PROPERTY LEGAL DESCRIPTION:
Parcel 1

The land referred to herein is situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South Half (S 1/2) of the Northwest Quarter (NW 1/4) of Section
6, Township 19 North, Range 20 East, M.D.M., and being more particularly described as
follows:

Commencing at the Southwest corner as Parcel “C”, a found nail and tag on a fence post, as
shown on Parcel Map No. 218, File No. 388954, on file in the County Recorders Office, Washoe
County, Nevada; thence North 00°16'56" East, a distance of 579.25 feet to the Northerly side of
Longley Lane, Thence along said Northerly side South 69°21'09" West, a distance of 21.41 feet

to the true point of beginning.

Thence along the said Northerly line of Longley Lane South 69°21'09" West, a distance of
301.22 feet to the Easterly line of U.S. 395; thence along said Easterly line North 21°04'38"
West, a distance of 653.04 feet; thence leaving said Easterly line North 14°55'49" East, a
distance of 126.66 feet, thence North 89°52'07" East, a distance of 458.81 feet; thence North
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance 0f 213.17 feet to
the Westerly line of South Virginia Street; thence along said Westerly line South 20°39'19" East,
a distance of 257.92 feet; thence leaving said westerly line of South Virginia North 89°40'18"
West, a distance of 275.76 feet; thence South 00°16'56" West, a distance of 406.67 feet to the

true point of beginning.
Parcel IT

A non-exclusive easement for ingress, egress and access by and for vehbicular pedestrian traffic
and vehicle parking as set forth in that certain mutual parking and access agreement recorded
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe

County Recorder’s Office, Washoe County, Nevada.

Note: The above metes and bounds legal description appeared previously in that certain
document recorded August 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695.

Sample Lease -
17472006 B-1
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VALUATION & ADVISORY SERVICES

CB RICHARD ELLIS

6980 Sierra Center Parkway, Suite 160
Reno, Nevada 89511

T (775) 823-6931
F (775) 356-6181

www.cbre.com

October 16, 2008

Mr. Larry Willard

OVERLAND DEVELOPMENT CORPORATION
175 E. Main Street, Suite 130

Morgan Hill, California 95037

RE: Appraisal of Winners Corner -- South Virginia
7695 & 7699 South Virginia Street
Reno, Washoe County, Nevada
CBRE File No 08-275LV-0302

Dear Mr. Willard

At your request and authorization, CB Richard Ellis (CBRE) has prepared an appraisal of the market
value of the referenced property. Our analysis is presented in the following Self Contained Appraisal
Report.

The subject is an 18,639- square foot multi use retail property containing a convenience store, fast
food restaurant, car wash, quick lube and office building loccted at 7695 & 7699 South Virginia
Street in Reno. It was built in 1989 and is situated on a 2.569-acre site. Currently, the cenfer is
100.0% occupied and is considered to be in average condifion. It is considered to be a Class B
property in this market,

Bosed on the analysis contained in the following report, the market value of the subject is concluded
as follows:

MARKET VALUE CONCLUSION

Appraisal Premise Interest Appraised Date of Value Value Conclusion
As Is Leased Fee |nterest October 1, 2008 $19,700,000

Compiled by CBRE

Data, information, and calculations leading to the value conclusion are incorporated in the report
following this letter. The report, in its entirety, including all assumptions and limiting conditions, is an
integral part of, and inseparable from, this letier.

A.App.1757



Mr. Larry Willard
October 16, 2008
Page 2

The following appraisal sets forth the most pertinent data gathered, the techniques employed, and the
reasoning leading to the opinion of value. The analyses, opinions and conclusions were developed
based on, and this report has been prepared in conformance with, our interpretation of the guidelines
and recommendations set forth in the Uniform Standards of Professional Appraisal Practice (USPAP),
the requirements of the Code of Professional Ethics and Standards of Professional Appraisal Practice
of the Appraisal Institute, the Financial Institutions Reform, Recovery, and Enforcement Act of 1989.

The report is for the sole use of the client; however, client may provide enly complete, final copies of
the appraisal report in its entirety (but not component parts) to third parties who shall review such
reports in connection with loan underwriting or securitization efforts. Appraiser is not required to
explain or testity as to appraisal results other than to respond to the client for routine and customary
questions. Please note that our consent to allow an appraisal report prepared by CBRE or portions of
such report, to become part of or be referenced in any public offering, the granting of such consent
will be at our sole discretion and, if given, will be on condition that we will be provided with an
Indemnification Agreement and/or Non-Reliance letter, in a form and content satisfactory to us, by a
party safisfactory to us. We do consent to your submission of the reporis to rating agencies, loan
participants or your auditors in its entirety (but not component parts) without the need to provide us
with an Indemnification Agreement and/or Non-Reliance lefter.

CBRE hereby expressly granted to Client the right to copy this report and distribute it to other parties in
the transaction for which this report has been prepared, including employees of Client, other lenders
in the transaction, and the borrower, if any. It has been a pleasure to assist you in this assignment. If
you have any questions concerning the analysis, or if CBRE can be of further service, please contact
us.

Respectfully submitted,

CBRE - VALUATION & ADVISORY SERVICES

el CG——

Jason Buckholz R. (‘:Icy Carson

Real Estate Analyst Managing Director

NV Certified General Appraiser #A.000736%-CG NV Ceriified General Appraiser #A.0003310-CG
Phone: (775) 823-6931 Phone: (702) 933-6761

Fax: (775) 823-6990 Fax: (702) 933-6766

Email:  joson.buckholz@cbre.com Email:  clay.carson@cbre.com

A.App.1758
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WINNERS CORNER -- SOUTH VIRGINIA CERTIFICATION OF THE APPRAISAL

CERTIFICATION OF THE APPRAISAL

We certify to the best of our knowledge and belief:

10.

T
12.

The statements of fact contained in this report are true and correct.

The reported analyses, opinions, and conclusions are limited only by the reported assumptions
and limiting conditions and are our personal, impartial and unbiosed professional analyses,
opinions, and conclusions.

We have no present or prospective interest in or bias with respect to the property that is the subject
of this report and have no personal interest in or bias with respect to the parties involved with this
assignment,

Our engagement in this assignment was not contingent upon developing or reporting
predetermined results.

QOur compensation for completing this assignment is not confingent upon the development or
reporting of a predetermined value or direction in value that favors the cause of the client, the
amount of the value opinion, the attainment of a stipulated result, or the occurrence of a
subsequent event directly related to the intended use of this appraisal.

This appraiscl assignment was not based upon a requested minimum valuation, a specific
valuation, or the approval of a loan.

Qur analyses, opinions, and conclusions were developed, and this report has been prepared, in
conformity with the Uniform Standards of Professional Appraisal, as well as the requirements of
the State of Nevada.

The reported analyses, opinions, and conclusions were developed, and this report has been
prepared, in conformity with the requirements of the Code of Professional Ethics and the
Standards of Professional Appraisal Practice of the Appraisal Institute, which include the Uniform
Standards of Professional Appraisal Practice.

The use of this report is subject to the requirements of the Appraisal Institute relating to review by
its duly authorized representatives.

Jason Buckholz has and R. Clay Carson has not made a personal inspection of the property that is
the subject of this report.

No one provided significant real property appraisal assistance to the persons signing this report.
Valuation & Advisory Services operates as an independent economic entity within CBRE. Although
employees of other CBRE divisions may be contacted as a part of our routine market research
investigations, absolute client confidentiality and privacy are maintained ot all times with regard to
this assignment without conflict of interest.

RAL, O—

Jason Buckholz R. Clay Carson
NV Certified General Appraiser #A.000736%-CG NV Certified General Appraiser #A.0003310-CG
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LARRY J. WILLARD, individually and as;

Trustee of the Larry James Willard Trust Fund; NO. 77780
and OVERLAND DEVELOPMENT

CORPORATION, a California corporation,

Appellants,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Respondents.
/

APPENDIX TO APPELLANTS’ OPENING BRIEFS

VOLUME 8 OF 19

Submitted for all appellants by:

ROBERT L. EISENBERG (SBN 950)
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor
Reno, NV 89519
775-786-6868
RICHARD D. WILLIAMSON (SBN 1001)
JONATHAN TEW (SBN 9932)
ROBERTSON, JOHNSON, MILLER & WILLIAMSON
50 West Liberty Street, Suite 600
Reno, NV 89501
775-329-5600

ATTORNEYS FOR APPELLANTS
LARRY J. WILLARD, et al.

Docket 77780 Document 2019-35679



CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.
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(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
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Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
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Pursuant to NRCP 37
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Exhibit 3: June 11,2015, Email 2 338-340
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Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment
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Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii
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8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887
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DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908
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1915-1916

1917-1920

1921-1938

1939-1943

1944-1953
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DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018
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DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV
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9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181
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DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi
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2188-2193

2194-2198

2199-2209

2210-2213
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Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248
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31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii
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10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586
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(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories

XiX



(cont 31)

32.

33.

DOCUMENT

DATE

Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease

XX
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12

12
12

12

12

12

12

12
12
12
12
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13

13

13

13

13

13
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2765-2770

2771-2773
2774-2776

2777-2780
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2804-2811
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2828-2829
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2838-2865
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2880-2896

2897-2940

2941-2943

2944-2949
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(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381

XXi
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DOCUMENT DATE

Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard

XXii
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15

15

15
15
15

15

15
15

15

15

15

15

15

15

15

15

3382-3391

3392-3397

3398-3441
3442-3444
3445-3446

3447-3453

3454-3471
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3481-3490

3491-3498

3499-3506

3507-3512

3513-3518

3519-3528

3529-3539

3540-3547
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35.

36.

37.

38.

39.

40.

41.

DOCUMENT DATE

Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii
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15 3548-3555
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15 3562-3567
15 3568-3572
16 3573-3576
16 3577-3580
16 3581-3584
16 3585-3589
16 3590-3594
16 3595-3598



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv
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01/05/18

03/06/18

03/06/18

03/09/18

03/15/18

03/26/18

03/26/18
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04/13/18

04/18/18
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3599-3602
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3607-3640

3641-3644
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3650-3653
3654-3656

3657-3659

3660-3665

3666-3671

3672-3674

3675-3692

3693-3702

3703-3738

3739-3741
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53.

54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief
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55.

DOCUMENT DATE

Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment

XXVi

VOL. PAGE NO.
17 3951-3958
17 3959-3962
17 3963-3965
17 3966-3975
17 3976-3977
3978-3982
17 3983-3989
17 3990-3994
17 3995-3997
17 3998-4000
17 4001-4004
17 4005-4009



57.

58.

59.

60.

61.
62.

63.

DOCUMENT

Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018

XXVii
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06/06/18

06/22/18

06/29/18

11/30/18

12/03/18
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12/28/18
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4010-4018

4019-4036
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4133-4136
4137-4140

4141-4144
4145-4179

4180-4212
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NO. DOCUMENT

TRANSCRIPTS

64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!

DATE

08/17/15

01/10/17

12/12/17

09/04/18

01/04/18

VOL. PAGE NO.
18 4217-4234
19 4235-4303
19 4304-4331
19 4332-4352
19 4353-4357

1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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WINNERS CORNER -- SOUTH VIRGINIA SUBJECT PHOTOGRAPHS

SUBJECT PHOTOGRAPHS

B | — AERIALVIEW
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WINNERS CORNER -- SOUTH VIRGINIA SUBJECT PHOTOGRAPHS

il
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A.App.1762

WINNERS CORNER -- SOUTH VIRGINIA SUBJECT PHOTOGRAPHS

: % i
AR WASH STAGING AREA

__VIEW OF SUBJECT QUICK LUBE

v
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WINNERS CORNER -- SOUTH VIRGINIA SUBJECT PHOTOGRAPHS

VIEW OF THE REAR ELEVATION/OFFICE AREA
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WINNERS CORNER -- SOUTH VIRGINIA SUBJECT PHOTOGRAPHS
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A.App.1765

WINNERS CORMNER -- SOUTH VIRGINIA

SUMMARY OF SALIENT FACTS

Property Name

Location

Assessor's Parcel Number
Highest and Best Use
As Vacant
As Improved
Property Rights Appraised
Land Area
Improvements
Property Type
Number of Buildings
Number of Stories
Gross Leasable Area
Year Built
Condition
Major Tenants
Barry Hinkley Industries
Estimated Exposure Time
Financial Indicators
Current Occupancy
Stabilized Occupancy
Overall Capitalization Rate
Pro Forma Operating Data
Effective Gross Income
Operating Expenses
Expense Ratio

Net Operating Income

VALUATION

Sales Comparison Approach

Income Capitalization Approach

SUMMARY OF SALIENT FACTS

Winners Corner -- South Virginia
7695 & 7699 South Virginia Street, Reno, Washoe
County, Nevada 89511

043-011-47

Retail Development
Continuved Retail Use
Leased Fee Inferest

2.57 AC 111,920 SF
Retail (Convenience Store/Gas Station)
2
1
18,639 SF
1989
Average
18,639 SF
12 Months
100.0%
98.0%
7.50%
Total Per SF
$1,493,065 $80.10
$14,931 $0.80
1.00%
$1,478,135 $79.30
Total Per SF
$20,000,000 $1,073.02
$19,700,000 $1,056.92

CONCLUDED MARKET VALUE

Appraisal Premise

Interest Appraised

Date of Value Valuve

As Is

Leased Fee Interest

October 1, 2008 $19,700,000

Compiled by CBRE
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WINNERS CORNER -- SOUTH VIRGINIA SUMMARY OF SALIENT FACTS

EXTRAORDINARY ASSUMPTIONS & HYPOTHETICAL CONDITIONS

None noted.
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