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March 12, 2013 

Mr. Jerry Herbst 
Terrible Herbst Corporation 
5195 Las Vegas Blvd. 
Las Vegas, Nevada 89119 

Via Facsimile 702-798-8079 
Telephone 702-798-6400 

Settlement Privilege 

The Goldblatt Law Firm 
L STEVEN GOWBLATT, Esquire 

Attorney at lAw 
22 Martin Street 

Gilroy, CA 95037 
Telephone: 408-848-4396 Facsimile: 408-847-4174 

EMAIL: I.steven.goldblatt@gmail.com 

Re: Lease between Berry- Hinckley Industries, a Nevada Corporation, Lessor and Overland 
Development Corporation, Inc., dba UW Enterprises, Inc. and Larry J. Willard, Trustee of Larry James 
Willard Trust Privilege, Lessee and the Guaranty Agreement dated March 9, 2007 by Jerry Herbst, 
Guarantor for the benefit of Overland Development Corporation, Inc. and Larry J. Willard, Trustee of the 
Larry James Willard Trust 

Sir, 

I regret very much that I have to send you this letter on behalf of Mr. Willard. 

Mr. Willard has asked me to represent him in this matter. 

Knowing you are a true gentleman, I asked Mr. Willard to contact you directly and he did twice with no 
return call. I truly thought and still believe that this matter can be resolved directly between you and Mr. 
Willard, and I urge you to contact him. 

In any event, I am extremely knowledgeable about Mr. Morabito. He has cost Mr. Willard over $7-
million to date. 

I am also intimately familiar with litigation on personal guarantee litigation, having litigated successfully 
over $50-million in real estate related litigation in Santa Clara County alone in 2012. 
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Now, whatever defenses you have with respect to Mr. Morabito, they do not apply and they are not 
applicable in any guaranty litigation in California or Nevada. Mr. Willard and his entities were bona-fide 
purchasers/ assignees of the property and leases for the property at 7693, 7695-7699 S. Virginia Street, 
Reno, Nevada, Washoe County APN 043-011-47 and had no knowledge of any fraud by Mr. Morabito or 
his sham entities 

Moreover, while there has been some thought given to certain Nevada statutes with respect to the 
leases, these do not apply to either the lease or your guaranty to Mr. Willard under Nevada or California 
law. It appears that you and the Corporation believe that Nevada statutes exonerate your personal 
guaranty or protect the Corporation from liability for breach. Such breach will result in consequential 
damages to Mr. Willard. Now contracts and honoring contracts are central to the rule of law, property 
rights, and all rights in our country. 

I have been advised by the Bank and others that Herbst, the corporate lessee is in breach of the lease, 
and that the funds have not been wired to Mr.Willard's account in California as of this date. 

The failure to pay the March rent in the amount of $140,175.55 plus the 5% which is $7,008.78 or a total 
of $147,184.33 has and will continue to damage Mr. Willard grievously. 

Now you may have received compensation in the millions for Morabito but Mr. Willard has received not 
a penny. 

Business Partners loan is in default and it is being assigned to the REO department effective 
immediately. 

There has been some suggestion that you and your Company have used the non-payment of the 
contractually due lease payments guaranteed by you as leverage with the bank. 

Quite simply sir, if we do not have adequate assurances of performance by Herbst Corporation by wiring 
$140,175.55 plus 5% penalty to Mr. Willard's bank account# on file by Friday at 5:00PM, I have been 
instructed to file suit against the Corporation for the full amount due under the lease in the future 
including any reasonable mitigation efforts. Regrettably, it will be necessary to add you as defendant as 
you are an individual Guarantor, 30 days from the date of this letter 

In addition to compensatory damages of the value of the lease, we will also be seeking consequential 
damages for the damage to Mr. Willard, credit, the costs of defending a foreclosure action from the 
bank and the grievous damages to Mr. Willard's family. Finally, this seems to be a tortious interference 
with Mr. Willard's contract with the bank and has no justifiable purpose other than to cause the bank to 
alter the terms of this contract. I do not believe that this is a legitimate business justification to breach 
an enforceable contract with Mr. Willard in order to obtain leverage to pressure an unrelated third 
party, the Bank, to modify its contract. 

It amounts to a tortious with Mr. Willard's contract with the bank, a third party. The express purpose of 
same is to extract modifications of other legal and enforceable obligations between Mr. Willard and the 
Bank, a third party. 
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I am sensitive to the fact, that Herbst as a retailer whose revenue and pricing is exclusively determined 
by up-steam producers like OPEC, EXXON-Mobil, etc. I am sensitive to the fact that your company, an 
independent retailer, an important force for some competition at the price at the pump and Mr. Willard 
and I aim to support you not litigate with you. 

If Mr. Willard's lease is not profitable, you personally guaranteed it and that is what contracts are about, 
the allocation of risk by parties at arms-length. If Herbst Corporation is free to simply breach the lease, 
and you attempt to default on your guarantee that specifically induced Mr. Willard to enter into the 
lease, because it is unprofitable would defeat our free marker system. 

Now, I am sure your remaining operations are quite profitable. But that is irrelevant. 

If you and your Corporation are wrong about the Nevada statutes voiding your personal guaranty to Mr. 
Willard, then you individually potentially face millions of dollars of liability for compensatory, 
consequential, and punitive damages. 

I believe that Herbst Corporation from its operations in California and your continuing personal presence 
in California in your former and current home, your sons' homes and your yacht in Newport Beach, 
subject you and your corporation to the general jurisdiction of the California court and California law will 
be applied to the guarantee agreement. 
I am happy to discuss this matter with your counsel and your Corporation's counsel in a privileged 
settlement conversation on the telephone which is not admissible in evidence. However, law is not a 
science and whether California law applies to the Guaranty, as my research demonstrates or whether 
Nevada statutes govern is not a question that can be answered conclusively. Only a California judge or 
Nevada judge may make this determination and there is litigation risk for both parties. Further, our 
position is that we may maintain suit against you and the Corporation based upon the multiple and 
continuing contacts with California by you and your Corporation related to this agreement. Your 
counsel will contend that there is no general jurisdiction over you or the Corporation to allow any 
litigation to proceed in California. No one, neither your attorneys, nor me, would plausibly claim that 
there is a definitive answer to this issue as well. 

I admire you and hope we do not end up having to meet at deposition. I wish you continued success and 

good health. 

However, please forward this letter to your attorneys and please have them advise me in writing that 
the lease payment of $140,175.55 plus 5% penalty which is now due will be received by Mr. Willard's 
bank Comerica Bank Friday, March 15, 2013, or I am prepared to file suit as soon as possible. THIS IS A 
FORMAL NOTICE TO YOU THAT YOU ARE IN BREACH OF THE GUARANTY AGREEMENT WITH MR. 
WILLARD. THIS IS A FORMAL NOTICE THAT HERBST CORPORATION HAS BREACHED THE LEASE BY 
FAILING TO MAKE THE MARCH 2013 PAYMENT. THIS BREACH MUST BE CURED OR UNDER THE TERMS 
OF THE GUARANTY, YOU WILL BE IN BREACH 30 DAYS FROM TODAY. 

However, in an effort to spare you, the Corporation and Mr. Willard potentially incurring untold 
litigation expense, which would be awarded to the prevailing party in addition to the damages above; I 
urge you to contact Mr. Willard personally and advise him of your intentions. Mr. Willard's phone 
number is 408-891-7971. If you do not wish to contact Mr. Willard directly and resolve this to your 
mutual satisfaction, please have your lawyer and the Corporation lawyer advise me in writing that you 
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both accept service of process. Of course, acceptance of such service of process does not waive your 
right and the Corporation's right to file a motion to dismiss, to file a motion for change of venue or any 
other remedy. If I do not hear in writing from you and the Corporation's attorney, I will be forced to 
serve you personally and the Corporation's registered agent or president with much regret, but with 
ample cause. 

Sincerely, 

;4+ 
�L�~�~�~� Steven Goldblatt/CBN 90674 

�~�b�l�a�t�t� law Firm . 
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GORDON 

V IA EMAIL & CERTIFI ED MAIL : 

The Goldblatt Law Firm 
Attn: L. Steven Goldblatt, Esq. 
22 Martin Street 
Gilroy, California 95037 

March 18,2013 

SILVER 

Rc: Obligations of Berry-Hinkley Industries Inc. (" BI-II") and Jerry Herbst (" Mr. 
Herbst'') with regard 10 7695 SOllth Vi rginia S1.. Reno, Nevada 89511 (the "Leased 
Premises") 

Dear Mr. Goldblatt: 

This office has been retained by Mr. Herbst and BH I with regard to certain outstanding 
obligations due regarding the Leased Premises. I am in receipt of YOllr letter of March 12. 2013, 
on behalf of Overland Development Corporation, Inc., dba LJW Enterprises, Inc. and Larry J. 
Willard, Trustee of Larry James Willard Trust Privilege. According to the records and 
documents provided \0 liS, BH I is the lessee of the Leased Premises pursuant to a Lease 
Agreemcnt entered into on November 18, 2005 (together with all amend men IS and 
modifications, the á'Lease"), and Mr. Herbst is the guarantor of the Lease obligations pursuant 10 

a Guaranty Agreement dated as oflhe 9th day of March, 2007 (the "Guaranty"). 

It is my understanding that scveral years ago 81-11 and Mr. Herbst approached your clients 
with regard to compromise and settle the obligations due under the Lease and Guaranty. For 
various reasons. no agreements were agreed upon in this regard. Over the intervening time the 
financial and economic situati ons for both BI-I I and Mr. Herbst have worsened. BI-II is simply 
not in the position to continue to operate the business located on the Leased Premises and 
maintain the Lease. As such, there are two options available; (i) an agreement for the orderly 
turnover of the Leased Premises to your clients and a termination of the Lease on terms 
acceptable to BI-II together with an agreement limiting Mr. Herbst' s continued exposure on the 
Guaranty, or (ii) BI-II will seek liquidation under Chapter 7 of the Bankruptcy Code with an 
immediate tenninalion of business at the Leased Premises, and your clients can pursue a elaim in 
the Chapter 7 case. To the extent that your clients seek to enforce the Guaranty. in light of Mr. 
Herbst's other outstanding obligations and financial conditi on, he will have no other option but 
to seek protection under Chapter I J of the Banknlptcy Code, and your cl ients can pursue a claim 
fo r damages under the Guaranty. 

I believe that you arc aware of the limitations on the payment or future lease obligations 
under Section 502 of the Bankruptcy Code, \vhich limitation is applicable to your clients' claims 
under the Guaranty. I also believe that you are aware of the provisions for payment of altowed 
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Gordon Silver 
Allomeys and CounselOfi at Lew 

March 18,2013 
Page 2 

unsecured claims against an individual debtor in Chapter 11. As such, your clients' recoveries in 
the even! that Mr. Herbst must seck prOicction under the Bankmptcy Code will be materially 
impaired. 

Given the outcome in the event of no resolution; no recovery from 81-11, a limited 
recovery under the Guaranty payable over time, and repossession of non-operating locations, 
BHI is prepared to assist in a coordinated turnover of the Leased Premises, which affords your 
clients the opportunity to maintain operations and preserve value. Mr. Herbst will agree 10 

amend the Guaranty to provide for a tOlal payment over sixty (60) months of the allmved claim 
that your clients will have under Section 502(b)(6) of the Bankruptcy Code for future amounts 
due under the Lease. together with interest at 3% per annum. We believe that this amount will 
be significantly greater than the amount your clients will receive under Chapter 11 . 

If your clients are interested in pursuing this aiternalive resolution. please contact me no 
later than close of business on March 25, 2013. We will provide you with calculations of the 
amount which Mr. Herbst will agree to pay and discuss the process for the turnover of the Leased 
Pn:misc:s. All negoliatiulls must ut:: concluded by Apri l! , 2013. 

Let me be very clear on two points. First, given the amount of moneys involved, 
agreements must be reached with each holder of a guaranty by Mr. Herbst of a BI-II lease or 
other obligation. Second, the agreements with each landlord will be on the same monetary 
formula and terms; no agreement \ViII be reached with your clients that is better or worse than the 
agreements reached with the others lessors. 

I have not responded to each of the points you have raised in your letter. However, BI -II 
and Mr. Herbst categorically deny the allegations set forth in the letter regarding the conduct of 
BI-II and Mr. Herbst and any claim fo r damages associated with such alleged conduct. 

Very truly yours, 

GORDON SILVER 

. . l--
M. GORDON, ESQ. 

M MWI 
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GORDON 

VIA EMAIL & REGULAR MAIL: 
Email: l.steven.goldblatt@gmail.com 

The Goldblatt Law Firm 
Attn: L. Steven Goldblatt, Esq. 
22 Martin Street 
Gilroy, California 95037 

April 12,2013 

SILVER 

Re: Berry-Hinkley Industries Inc. ("BHI") Lease Agreement (the "Lease") with regard 
to 7695 S. Virginia St., Reno, Nevada (the "Leased Premises") 

Dear Mr. Goldblatt: 

By letter dated March 18, 2013, this office notified your client, Overland Development 
Corporation Inc., that it had been retained by BHI and Mr. Jerry Herbst with regard to certain 
outstanding obligations due regarding the Leased Premises. In part, we stated that BHI 
determined it is simply not in the position to continue to operate the business located on the 
Leased Premises and maintain the Lease. The losses it is experiencing can no longer be 
sustained. As such, BHI intended to cease to operate the Leased Premises and offered to assist in 
a coordinated turnover of the Leased Premises to either your client or its designated party, 
affording your client the opportunity to maintain operations and preserve value. We proposed 
that all negotiations in this regard must be concluded by April 1, 2013. By virtue of various 
delays, and to provide your client more time to consider the alternatives, BHI determined not to 
enforce this deadline. 

While we have exchanged communications with regard to the Lease and the Leased 
Premises, we have not received any communication with regard to such a turnover. We also 
understand that Jackson Oil Co. has or will be contacting you with regard to leasing the Leased 
Premises. 

In the absence of any agreement or a demand by you to vacate the Leased Premises, BHI 
will be vacating the Leased Premises on April 30, 2013. Again, BHI is prepared to coordinate 
with you, your client or its designee a turnover of the Leased Premises on or before April 30, 

103565-002/1888559.doc 

3960 HOWARD HUGHES PARKWAY, NINTH FLOOR I LAs VEGAS, NEVADA 89169 
T: 702.796.5555 I F: 702.369.2666 

gordonsi1ver.com 

LAS VEGAS I PHOENIX I RENO I WASHINGTON, D.c. 

A.App.1879

A.App.1879



Gordon Silver 
Attorneys and Counselors at Law 

April 12, 2013 
Page 2 

2013. Please contact Chris Kemper at 702-798-6400 immediately, but no later than April 20, to 
coordinate a transition plan. 

Very truly yours, 

GORDON SILVER 

v?--
MMW/crs 

cc: Jerry Herbst (via email) 
Chris Kemper (via email) 
Mark M. Weisenmiller, Esq. (via email) 
Marc Berger (via email) 
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OPERATION AND MANAGEMENT AGREEMENT 

THIS OPERATION AND MANAGEMENT AGREEMENT (the "Agreement"), dated 
the 1st day of May, 2013 (the "Effective Date"), is made and entered into by and between 
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation (the "Operator"), and OVERLAND 
DEVELOPMENT CORPORATION INC., D/B/A LJW ENTERPRISES, INC., and 
t...fr'f-l..V �·�1�.�v�1�L�J�-�1�T�~�=� AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED 
NOVEMBER 14, 1987 (collectively, the "Owner") as follows: 

RECITALS 

A. Owner is the owner of that certain gas station and convenience store located at 7695 S. 
Virginia Street, Reno, Nevada (the "Location"). 

B. Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement 
dated November 18, 2005, which encumbers the Location (as amended, the "Lease"). 

C. Operator has informed Owner that Operator intends to vacate and cease operations at the 
Location no later than April 30, 2013. Owner has requested that Operator remain in possession 
and continue to operate the Location until such time as Owner is able to find a replacement 
tenant for the Location. 

D. Operator has agreed to remain in possession and continue operating the Location upon 
the terms and conditions as set forth in this Agreement. 

NOW THEREFORE, in consideration of the mutual promises and undertakings 
contained in this Agreement, the Owner and Operator agree as follows: 

I. TERMITERMINATION. 

This Agreement shall be on a month to month basis commencing on the Effective Date. 
Either party hereto may terminate this Agreement at any time upon seven (7) days advance 
written notice to the other party. This Agreement shall automatically terminate on the last day of 
each month in which this Agreement is in effect if both parties do not agree, in writing, to renew 
this Agreement for an additional one (1) month period prior to the last day of the then current 
month. 

2. GENERAL SCOPE OF SERVICES. 

Owner hereby hires Operator as an independent contractor and Operator hereby accepts 
such engagement to provide for the Location such personnel as shall be required to operate and 
manage the Location as well as such other duties and responsibilities as are necessary to operate 
the Location (collectively, the "Services"). 
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3. RELATIONSHIP OF PARTIES. 

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise 
any control over, or to direct in any respect Operator's performance of the Services; the entire 
control and direction of the Services shall be and remain in Operator, subject only to Operator's 
performance of the obli gations of this Agreement in compliance with all laws and regulations 
governing the operation of the Location and the Services provided at the Location. [t is 
expressly understood and agreed that it is not the purpose or intention of this Agreement to create 
between the parties hereto, nor shall the same be construed as creating, nor shall Owner or 
Operator ever assert that this Agreement creates or created the relation of employer and 
employee, co-employer or joint employer, any type of partnership relationship, a franchise 
relationship under the Federal Petroleum Marketing Practices Act or any state franchise laws, or 
any joint venture. Neither Operator nor any person performing any duties or engaged in any 
work pursuant to this Agreement for or on behalf of Operator is authorized to impose on Owner 
any obli gations or liability whatsoever except as expressly provided herein. 

4. COMPENSATION TO OPERATOR. 

In consideration of Operator performing the Services and the other mutual covenants set 
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/lOOths Dollars 
($lO,OOO.OO) per month (the '·Fee"), and Owner then shall be entitled to all Net Profits (below 
defined) generated at the Location during each month of the tcrm of this Agreement. The Fee 
and Net Profits payment shall be payable as set fOlth below. 

Operator shall have fifty (50) days from the end of each month to tender the Net Profits 
to Owner and provide Owner with an accounting of the subject month's Net Profits. Based 
thereon, commencing on July 20, 2013, and continuing no later than the twentieth (20th

) day of 
each month thereafter as necessary depending on the length of the term of this Agreement, 
Operator shall tender to Owner the subject month's Net Profits attributable to the Location, 
minus the Fee, which such Fee shall be retained by Operator. In the event that the Net Profits for 
any given month are negative or otherwise not sufficient to pay the Fee, Owner shall not be 
entitled to any payment and shall instead pay to Operator the an10unt of the negative Net Profits 
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demand 
therefore. As used herein, the tem1 Net Profits shall mean the gross receipts collected by 
Operator in operating the Location in any given month, minus any and all expenses incurred by 
Operator in operating the Location during such month including, but not limited to, the cost of all 
insurance required to be carried by Operator as well as the actual cost to Operator of all 
inventory sold during such month (regardless of whether Operator purchased such inventory 
during the subject month, or any previolls month). Each payment of Net Profits to Owner 
hereunder (or alternatively, demand by Operator lor payment of the Fee andlor negative Net 
Profits) shall be accompanied by documentation, certified by an officer of Operator to be 
accurate, supporting Operator's calculation of Net Profits for the subject month. 

2 
105000-00 I n67 1 095 _2.doc 



5. RENT. 

During the term of this Agreement, Operator shall have no obligation to make the rent 
payments set forth in the Lease. Owner hereby acknowledges and agrees that the continuous 
operation of the Location by Operator and the payment of the Net Profits to Owner (if any) 
constitutes sufficient consideration for Operator's occupation of the Location and shall be in lieu 
of any obligation to pay rent under the Lease during the term of this Agreement. 

6. OPERA TOR'S EMPLOYEES. 

Operator shall select and maintain the staff of employees for the Location as Operator 
deems necessary for its performance of the Services hereunder. All personnel furnished by 
Operator for it s perfornlance of the Services hereunder shall be the employees of Operator, and 
Operator shall have the right, in its sole and absolute discretion, to select, hire, pay, supervise, 
discipline and discharge such employees. Operator shall be responsible for payment and 
supervision of persOimel at the Location. 

7. INSURANCE. 

Operator shall at all times during the term of this Agreement maintain insurance in the 
types and amounts as is required by the Lease. 

8. DEFAULT -- REMEDIES. 

In the event either Owner or Operator defaults in the performance of any covenant or 
condition of this Agreement and, as to any such default, fails to remedy the same or fails to 
implement a corrective action plan acceptable to the non-defaulting Party within three (3) days 
after the complaining Party gives notice thereof to the other, then the non-defaulting party may, 
at its option and upon written notice to the other, terminate this Agreement without prejudice to 
any other rights or remedies such party may have here or by law. Either party's right to require 
strict performance of the other's obligations under this Agreement shall not be affected by any 
previous waiver, forbearance, course of dealing, or trade custom or usage. 

9. INDEMNIFICATION . 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 
employees, atli l iates and agents against, and hold them harmless from, any and all costs, 
expenses, claims, suits, liabiliti es, loss and damages, including attorneys' fees arising out of or 
relating to this Agreement and/or the services provided by Operator under this Agreement, 
excepting therefrom costs, expenses, claims, suits, li abilitie s, loss and damages arising as a result 
of Operator' s gross negligence. The indemnification obligations set forth herein shall survive the 
expiration or earlier termination of this Agreement. 

3 
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10. CONFLICTING PROVISIONS. 

Except as otherwise expressly provided herein, Operator' s use and occupancy of the 
Location shall be on the terms and provisions as set forth in the Lease. In the event of a conflict 
between the terms and provisions set forth in the Lease and the terms and provisions set forth in 
th;s Agreement, the terms and provisions of this Agreement shall control. 

TN WTTNESS WHEREOF, Owner and Operator have executed this Agreement as of the 
Effective Dale. 

"OPERATOR" 

BERRY-ffiNCKLEY INDUSTRIES, 
a Nevada corporation 

I05000·00ln 671095Jdoc 
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"OWNER" 

OVERLAND DEVELOPMENT 
CORPORATION INC., D/B/A LJW 
ENTERPRISES, INC., a 
_ CXZ.::· :...;" �'�-�=�L�'�- �/ �.�.�:�.�r�c�.�.�.�.�: �C�"�'�.�.�.�.�:�,�L�.�.�.�.�: �I�U�~�· �·�I�<�-�'�-�"� ___ corporation 

Trustee, HE WILLARD FAMILY TRUST 
DATED NOVEMBER 14, 1987 
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 IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

 
LARRY J. WILLARD, individually and as; 
Trustee of the Larry James Willard Trust Fund;   NO. 77780 
and OVERLAND DEVELOPMENT 
CORPORATION, a California corporation, 
 
     Appellants, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
an individual, 
 
     Respondents. 
________________________________________/ 
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800 GLENDALE AVENUEá P.O. BOX 855 
SPARKS, NEVADA 89432 

TELEPHONE: (775) 358-8680 FAX: (775) 358-7197 

Overland Development 
826 Vanderbilt Place 
San Diego, CA 92103 

Statement of Account as of 7-31-2013 

Description 

SM9966 
5033 

Inv TRENT Rnt cnstrctn fnc 

Non-contract Totals 

Statement Totals 

Current 
Amount 

Pay 

1:e Days 
Amount 

61-90 Days 
Amount 

06-04-2013 
06-17-2013 

STATEMENT 

2,668.62 
2,477.25-

2,668.62* 2,477.25-* 

2,668.62* 2,477.25-* 

91-120 Days 
Amount 

Over 120 Days 
Amount 

Outstanding 
Amount 

191 .37 
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 IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

 
LARRY J. WILLARD, individually and as; 
Trustee of the Larry James Willard Trust Fund;   NO. 77780 
and OVERLAND DEVELOPMENT 
CORPORATION, a California corporation, 
 
     Appellants, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
an individual, 
 
     Respondents. 
________________________________________/ 
 

APPENDIX TO APPELLANT �6�¶��OPENING BRIEF S 

VOLUME 9 OF 19 

Submitted for all appellants by: 
 

ROBERT L. EISENBERG (SBN 950) 
LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 
Reno, NV  89519 

775-786-6868 
RICHARD D. WILLIAMSON (SBN 1001) 

JONATHAN TEW (SBN 9932) 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 

50 West Liberty Street, Suite 600 
Reno, NV 89501 

775-329-5600 
 

ATTORNEYS FOR APPELLANTS 
LARRY J. WILLARD, et al. 

Docket 77780   Document 2019-35693
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THE LAW OFFICE OF THOMAS CAUDILL 
THOMAS CAUDILL (SBN: 111412) 

2 1025 NORTH FOURTH STREET 
SAN JOSE, CA 95112-4942 

3 TELEPHONE: (408) 298-4844 
FACSIMILE: (408) 298-5148 

4 

5 ATTORNEY FOR: Creditor NATIONA L CREDIT UNION ADMINISTRATION BOARD, 
acting in its capacity as Liquidating Agent for TELESIS COMMUNITY 

6 CREDIT UNION 

7 

8 

9 

10 

11 

12 

13 

14 

INRE: 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

) Bankruptcy No.: 13-53293 CN 
) 

LARRY JAMES WILLARD ) Chapter 11 
638 Teatree Court ) 
San Jose, CA 95128 ) RS No.: TC-160 

) 
15 ) MOTION BY THE NATIONAL CREDIT 

) UNION ADMINISTRATION BOARD, 
16 SSN: xxx-xx-0904 ) ACTING IN ITS CAPACITY AS 

) LIQUIDATING AGENT FOR TELESIS 
17 ) COMMUNITY CREDIT UNION, FOR 

) ORDER TERMINATING AUTOMATIC 
18 ) STAY OR, ALTERNATIVELY, 

) REQUIRING ADEQUATE PROTECTION. 
19 ) 

Debtor. ) 
20 ) Hearing Date: August 7, 2013 

) Hearing Time: 2:00 p.m. 
21 ) Courtroom: 3070 

) Judge: Hon. Charles Novack 
22 

23 Movant NATIONAL CREDIT UNION ADMINISTRATION BOARD, acting in its capacity 

24 as Liquidating Agent for Telesis Community Credit Union (hereinafter "Movant LIQUIDATING 

25 AGENT") respectfully submits the following: 

26 RELIEF SOUGHT 

27 Movant LIQUIDATING AGENT moves the Court to make an order terminating the 

28 automatic stay for cause under 11 U.S.C. Section 362(d)(l) and for lack of equity under 11 U.S.c. 
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1 Section 362(d)(2). Alternatively, Movant LIQUIDATING AGENT seeks an order for adequate 

2 protection pursuant to 11 U.S.C. Sections 361 and 363(e) on the ground that the Debtor LARRY 

3 JAMES WILLARD ("Debtor") has failed to make post-petition payments, has failed to adequately 

4 protect Movant LIQUIDATING AGENT, and has failed to pay delinquent property taxes. 

5 MOTION 

6 Date of Petition/Jurisdiction 

7 1. Debtor filed his petition under Chapter 11 of the Bankruptcy Code on June 17, 2013. 

8 2. The Bankruptcy Court has jurisdiction over this matter pursuant to 28 U .S.C. Section 

9 334 and Section 157, and 11 U.S.C. Sections 361, 362 and 363. 

10 Movant LIQUIDATING AGENT's Claim 

11 3. The property is generally described as 7695 and 7699 S. Virginia Street, Reno, Nevada 

12 (the "Property"). 

13 4. Movant LIQUIDATING AGENT holds a secured claim against the Debtor, pursuant to 

14 a loan made by Telesis Community Credit Union (now in liquidation). Declaration of Mike Burns in 

15 Support of Motion by Movant LIQUIDATING AGENT filed concurrently herewith ("Burns 

16 Declaration"), at paragraphs 5, 7 and 8 (and Exhibits thereto). Declaration of Kempe Hayes ("Hayes 

17 Declaration"), at paragraphs 1 through 3. 

18 5. On or about February 28,2006, Debtor WILLARD (and the co-borrowers) executed 

19 and delivered to Movant LIQUIDATING AGENT a Promissory Note in the principal sum of 

20 $13,312,500.00. 1 The Promissory Note payments commenced May 1,2006 and are due on the first 

21 day of each month thereafter with a balloon payment due on April 1, 2016. The current monthly 

22 principal and interest payment is $87,077 .52. Burns Declaration at paragraph 7 and Exhibit "A" 

23 thereto. 

24 6. For the purpose of securing the loan, Debtor WILLARD executed and delivered to 

25 Movant LIQUIDATING AGENT, as beneficiary, a deed of trust on the Property. The Deed of Trust 

26 was recorded on March 28, 2006, in the Official Records of Washoe County, Nevada (Document No. 

27 

28 
I All reference to the LIQUIDATING AGENT will include Telesis Community Credit Union, now in liquidation. 
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1 3367072). Bums Declaration at paragraph 8 and Exhibit " B" thereto. Movant LIQUIDATING 

2 AGENT's Deed of Trust is in a first position. 

3 Defaults Under Note 

4 7. Debtor WILLARD (and co-borrowers Overland Development and the Willard Trust) 

5 defaulted on the Promissory Note obligation by their failure to make payments due from, since and 

6 including March 1, 2013. Bums Declaration at paragraph 9. Further, Debtor WILLARD and his co-

7 borrowers have failed to make property tax payments resulting in a delinquent tax lien recorded 

8 against the Property. Bums Declaration at paragraph 13. 

9 8. Pre-Petition Delinquency: On June 17, 20l3, the date Debtor WILLARD filed his 

10 Petition herein, the Debtor WILLARD was delinquent to the Movant LIQUIDATING AGENT in the 

11 amount of$348,310.08 plus late charges. The pre-petition delinquency months are March 1, 20l3, 

12 April 1, 2013, May 1,2013 and June 1,2013 (at $87,077.52 for each month). Bums Declaration at 

13 paragraph 11. 

14 9. Post-Delinquency: Since June 17,2013, when the Petition was filed, the Debtor 

15 WILLARD is delinquent to the Movant LIQUIDATING AGENT in the amount of$87,077.52. The 

16 $87,077.52 delinquency is for the July 1,2013 payment. The next monthly payment of$87,077.52 is 

17 due August 1,2013. 

18 10. In addition to failing to make loan payments, Debtor WILLARD has not paid property 

19 taxes. As a result, a delinquent property tax lien has been recorded against the Property. The 

20 delinquent property tax, due March 4, 2013 (for the 2012 tax year), is $12,608.55. Bums Declaration 

21 at paragraph 13 and Exhibit "D" thereto. 

22 Current Loan And Property Status 

23 11. Since and including June 1, 20l3, the Property has been entirely vacant. Bums 

24 Declaration at paragraph 6. 

25 12. As of July 1,2013, the delinquent amount due the Movant LIQUIDATING AGENT is 

26 as follows: 

27 III 

28 III 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

a) 

b) 

c) 

PRE-PETITION AMOUNTS: 

Payments due for 3/13 - 6/13 
(4 months at $87,077.52/mo.) 

Late Charges (4 months at 
$4,353.88/mo.) 

Pre-Petition TOTAL 

POST-PETITION AMOUNTS: 

Payment due for 7/1/13 
(1 month at $87,077.52) 

Late Charges (1 mo. at 
$4,353.88/mo.) 

Attorney's Fees and Costs 

Post-Petition TOTAL 

LOAN PAYOFF: 

$348,310.08 

$ 17,415.52 

$365,725.60 

$ 87,077.52 

$ 4,353.88 

$ 2,500.00 

$ 93,931.40 

The loan payoff is $12,856,929.70. Bums Declaration at paragraph 14. 

Value of Property 

15 13. According to the Debtor's Schedules, the Debtor values the Property at $8,000,000.00. 

16 The Debtor's Schedule D identifies Movant LIQUIDATING AGENT as a first deed of trust holder 

17 and asserts that the Property (full) value is $8,000,000.00. Schedule A makes the same representa-

18 tion as to the value of the Property. For purposes of this Motion, Movant LIQUIDATING AGENT 

19 requests that the Court take judicial notice of the Debtor's Schedules as to the $8,000,000.00 

20 Property value and the amount of the Movant LIQUIDATING AGENT's claim (ie. $12,507,000.00). 

21 14. The total loan obligation by the Debtor WILLARD owed to the Movant LIQUIDAT-

22 ING AGENT exceeds $12,856,929.70. The Debtor has no equity in the Property. 

23 15. Movant LIQUIDATING AGENT has asked Debtor WILLARD to make post-petition 

24 payments and to enter into an adequate protection order, or to stipulate to relief from stay. Bums 

25 Declaration at paragraph 10 and Exhibit "C" thereto. The Debtor has done nothing. 

26 16. The Property is not necessary to the reorganization of the Debtor WILLARD. The 

27 Debtor WILLARD has not yet proposed a Plan. The Debtor WILLARD has not made any post-

28 petition payments to Movant LIQUIDATING AGENT. The Property remains vacant. The Property 
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1 value continues to depreciate. 

2 17. Debtor has no equity in the Property. The Property remains vacant. The Property 

3 value continues to depreciate. Debtor refuses to provide adequate protection payments or to stipulate 

4 to relief from stay. 

5 Grounds to Lift Stay or Grant Adequate Protection 

6 18. The automatic stay should be lifted for cause, or adequate protection of Movant 

7 LIQUIDATING AGENT's interest in the subject Property ordered, pursuant to 11 U.S.C. Sections 

8 361, 362((d)(1), and 363(e), on the grounds that the Debtor has failed to make post-petition 

9 payments, the Debtor has no equity in the Property, and the Debtor has failed to keep the real 

10 property taxes current. Moreover, the value of the Movant LIQUIDATING AGENT's security has 

11 and continues to decrease. 

12 CONCLUSION 

13 The vacant Property remains a detriment and financial burden to the Debtor and the Debtor's 

14 estate. As a result of the default in post-petition payments, "cause" to terminate the automatic stay 

15 exists. The LIQUIDATING AGENT is also entitled to relief from the stay because there is no equity 

16 in the Property. Nor is the Property necessary for the reorganization of the Debtor under 11 U.S.c. 

17 Section 362(d)(2). Movant LIQUIDATING AGENT requests that this Court grant Movant's relief 

18 from stay to foreclose against the Property, or, in the alternative, order that the Debtor make post-

19 petition payments, cure delinquent post-petition default, and immediately pay delinquent property 

20 taxes. 

21 WHEREFORE Movant LIQUIDATING AGENT prays judgment as follows: 

22 1. For an Order granting relief from the automatic stay or requiring adequate protection; 

23 2. For an Order that terminates or vacates the automatic stay as to the Debtor [the non-

24 filing co-debtor] and the estate for all purposes as it pertains to Movant LIQUIDATING AGENT's 

25 interest in the Property, including all steps necessary to start, continue, and complete a non-judicial 

26 foreclosure and to obtain possession of the Property under California law after completion of 

27 foreclosure; 

28 III 
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3. For an Order waiving the fourteen-day stay period after entry of the Order under 

2 Bankruptcy Rule 4001(a)(3) and California Civil Code Section 2924g(d) to the extent that it applies; 

3 4. For an order binding Debtor in any conversion of this bankruptcy; 

4 5. For attorney's fees and costs incurred by Movant LIQUIDATING AGENT for filing 

5 this Motion be included in the outstanding balance of the note as allowed under non-bankruptcy law; 

6 and, 

7 6. For such other and further relief as the Court may deem proper. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: July 18, 2013 By: IslThomas Caudill 
THOMAS CAUDILL, Attorney for Creditor 
National Credit Union Administration Board 
("LIQUIDA TING AGENT") 
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THE LAW OFFICE OF THOMAS CAUDILL 
THOMAS CAUDILL (SBN: 111412) 

2 1025 NORTH FOURTH STREET 
SAN JOSE, CA 95112-4942 

3 TELEPHONE: (408) 298-4844 
FACSIMILE: (408) 298-5148 

4 

5 ATTORNEY FOR: Creditor NATIONAL CREDIT UNION ADMINISTRATION BOARD, 
acting in its capacity as Liquidating Agent for TELESIS COMMUNITY 

6 CREDIT UNION 

7 

8 IN THE UNITED STATES BANKRUPTCY COURT 

9 FOR THE NORTHERN DISTRICT OF CALIFORNIA 

10 SAN JOSE DIVISION 

11 

12 INRE: ) Bankruptcy No.: 13-53293 CN 
) 

13 LARRY JAMES WILLARD ) Chapter 11 
638 Teatree Court ) 

14 San Jose, CA 95128 ) RS No.: TC-160 
) 

15 ) DECLARATION OF MIKE BURNS 
) IN SUPPORT OF MOTION FOR ORDER 

16 SSN: xxx-xx-0904 ) TERMINATING AUTOMATIC STAY OR, 
) ALTERNATIVELY, REQUIRING 

17 ) ADEQUATE PROTECTION. 
) 

18 Debtor. ) 
) Hearing Date: August 7,2013 

19 ) Hearing Time: 2:00 p.m. 
) Courtroom: 3070 

20 ) Judge: Hon. Charles Novack 

21 I, MIKE BURNS, declare: 

22 1. I am employed as a REO Manager for Business Partners, LLC (hereinafter "BP"). BP is 

23 the loan servicer for PlaintiffNA TIONAL CREDIT UNION ADMINISTRATION BOARD, acting 

24 in its capacity as Liquidating Agent for Telesis Community Credit Union (hereinafter referred to as 

25 the "Movant LIQUIDATING AGENT"). In addition to being the loan servicer, BP originated the 

26 loan which is the subject of this Motion. At all applicable times, I have been one of the employees 

27 of BP associated with the subject loan and have been the employee for BP who has personally 

28 serviced and administered the loan. As to the following facts, I have personal knowledge or have 
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gained knowledge through the business records of BP. If called upon to testify as to the facts set 

2 forth in this Declaration, I could and would competently testify thereto since the facts set forth 

3 herein are personally known to me to be true except as to those matters which I state on information 

4 and belief and, as to those matters, I believe them to be true. 

5 2. Acting on behalf of Telesis Community Credit Union, BP facilitated the origination of 

6 the loan with the co-borrowers LARRY JAMES WILLARD (hereinafter "Debtor WILLARD"), 

7 LARRY WILLARD, Trustee of the Larry James Willard Trust dated November 14, 1987 

8 (hereinafter "Willard Trust") and Overland Development Corporation, Inc., a California corporation 

9 (hereinafter "Overland Development,,).l Overland Development and the Willard Trust have not, to 

10 my knowledge, filed bankruptcy. 

II 3. The records of BP as they relate to the Debtor WILLARD's loan and extension of credit 

12 to said Debtor, which are the subject matter of this Motion, are kept in the regular course ofBP's 

13 business. The records are carefully prepared to reflect all acts, conditions and events at or near the 

14 times said acts, conditions or events occurred and the entries made therein are made by persons who 

15 have knowledge of the facts or have a business duty to maintain those records. It is the standard 

16 operating procedure of BP to preserve these documents in a place of safekeeping on its business 

17 premises. I have personal access to these books and records and their continued safekeeping is 

18 maintained under my direction and supervision. 

19 4. BP is the duly authorized and acting servicing agent on behalf of a certain loan in which 

20 Telesis Community Credit Union was the original lender and is now held by the NATIONAL 

21 CREDIT UNION ADMINISTRATION BOARD, acting in its capacity as Liquidating Agent for said 

22 Credit Union.2 In my capacity as the REO Manager for the loan servicer (BP), I have access to, and 

23 I am familiar with, the books and records kept by BP as the loan servicer and the original loan 

24 

25 1 Debtor's Schedule B, at Paragraph 13, states Debtor has a" 1 00% ownership of Overland Development, Inc. (part 
owner of Reno real property)". 

26 
2 The original lender was Telesis Community Credit Union. The NATIONAL CREDIT UNION 

27 ADMlNISTRA TION BOARD, acting in its capacity as Liquidating Agent, has succeeded to all rights, title and interest of 
Telesis Community Credit Union. See the Order For Liquidation And Appointment, attached to the Declaration of Kempe 

28 Hayes. Reference to the "Liquidating Agent" will include Telesis Community Credit Union, the underlying lender, now in 
liquidation. 
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1 underwriter of said loan, which records are kept on behalf of the LIQUIDATING AGENT. 

2 5. The Real Property: The subject real property securing the loan with Movant LIQUI-

3 DA TING AGENT is generally described as 7695 and 7699 South Virginia Street, Reno, Nevada (the 

4 "Property"). The Property is a mixed commercial property consisting of a gas station, a car wash, a 

5 restaurant, a convenience store and office/retail space. The Debtor's Bankruptcy Schedules are 

6 consistent with the loan documents and with Movant LIQUIDATING AGENT's understanding of 

7 the use of Property. 

8 6. The Property is Vacant: Since and including June 1,2013, the Property has been entirely 

9 vacant. 

10 7. The Loan: On or about February 28, 2006, Debtor WILLARD and Co-Borrowers 

11 Overland Development and the Willard Trust obtained a loan from the LIQUIDATING AGENT. 

12 Also on or about February 28, 2006, Debtor WILLARD (and the co-borrowers) executed and 

13 delivered to Movant LIQUIDATING AGENT a Promissory Note in the principal sum of 

14 $13,312,500.00 ("Promissory Note" ). 

15 a) The Promissory Note provides for interest commencing from the date of funding, on 

16 the unpaid balance, at the rate of 6.7% per annum. 

17 

18 

19 

20 

21 

22 

b) 

c) 

d) 

The Promissory Note payments commenced May 1,2006 and are due on the first day 

of each month thereafter with a balloon payment due on April 1, 2016. 

The current monthly principal and interest payment is $87,077.52. 

The Promissory Note provides for late charges of 5% on any installment received 

after 10 days from the payment due date. 

A true and correct copy of the Promissory Note is attached hereto as Exhibit "A" and is 

23 incorporated herein as though set forth in full. In accordance with the Promissory Note, Telesis 

24 Community Credit UnionlMovant LIQUIDATING AGENT loaned Debtor WILLARD 

25 $13,312,500.00. 

26 8. The Deed of Trust: Concurrent with the execution of the Promissory Note, and for the 

27 purpose of securing said obligation, Debtor WILLARD executed and delivered to Movant 

28 LIQUIDATING AGENT, as beneficiary, a deed of trust on the Property (hereinafter the "Deed of 
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Trust"). The Deed of Trust provides that attorney's fees and costs incurred as a result of protecting 

2 the security of the lender may be included in the outstanding balance under the Note. The Deed of 

3 Trust was recorded on March 28,2006, in the Official Records of Washoe County, Nevada 

4 (Document No. 3367072). A true and accurate copy of the Deed of Trust is attached hereto as 

5 Exhibit "B" and is incorporated herein by reference. Movant LIQUIDATING AGENT's Deed of 

6 Trust is in a first position. Until receipt of Debtor's Schedules, and in particular Schedule D, 

7 Movant LIQUIDATING AGENT was unaware of any subordinate deeds of trust against the 

8 Property. 

9 9. The Loan Default: Debtor WILLARD (and co-borrowers Overland Development and 

10 the Willard Trust) defaulted on the Promissory Note obligation by their failure to make payments 

11 due from and since March 1,2013. Further, Debtor WILLARD has failed to make property tax 

12 payments resulting in a delinquent tax lien recorded against the Property. 

13 10. Request For Post-Petition Payments: Movant LIQUIDATING AGENT has asked 

14 Debtor WILLARD to make post-petition payments or to otherwise make adequate protection 

15 payments. Alternatively, Movant LIQUIDATING AGENT has requested that Debtor stipulate to 

16 relief from stay. See the email from Movant's attorney to Debtor' s attorney attached hereto as 

17 Exhibit "C". I am informed that Debtor WILLARD will not make post-petition payments nor 

18 stipulate to reI ief from stay. Rather, the Debtor refuses to make payments while retaining possession 

19 of the vacant Property. 

20 11. Pre-Petition Delinquency: On June 17,2013, the date Debtor WILLARD filed his 

21 Petition herein, the Debtor WILLARD was delinquent to the Movant LIQUIDATING AGENT in 

22 the amount of $348,31 0.08 plus late charges. This pre-petition delinquency represents: 

23 

24 

25 

26 

27 

28 III 

Payment Due Date 

March 1,2013 

April 1,2013 

May 1,2013 

June 1,2013 

Amount Due Date Received 

$87,077.52 no payment received 

$87,077.52 no payment received 

$87,077.52 no payment received 

$87,077.52 no payment received 
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1 12. Post-Delinquency: Since June 17, 2013, when the Petition was filed, the Debtor 

2 WILLARD is delinquent to the Movant LIQUIDATING AGENT in the amount of$87,077.52. This 

3 sum represents the following: 

4 

5 

6 

Payment Due Date 

July 1,2013 

Amount Due Date Received Month Applied 

$87,077.52 no payment received N/ A 

7 13. Delinquent Property Taxes: In addition to failing to make loan payments, Debtor 

8 WILLARD has not paid property taxes. As a result, a delinquent property tax lien has been recorded 

9 against the Property. A true and correct copy of the Washoe County Delinquent Property Tax 

10 Installment Notice printout is attached hereto as Exhibit "D" and is incorporated herein. The 

11 delinquent property tax, due March 4, 2013 (for the 2012 tax year), is $12,608.55. BP, the loan 

12 servicer for Movant LIQUIDATING AGENT, has requested that Debtor WILLARD pay the 

13 property tax. The Debtor WILLARD (and the co-borrowers) have not done so. The delinquent 

14 property tax remains unpaid. 

15 14. Current Loan Status: As of July 1,2013, the delinquent amount due the Movant 

16 LIQUIDATING AGENT is as follows: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a) 

b) 

PRE-PETITION AMOUNTS: 

Payments due for 3/13 - 6/13 
(4 months at $87,077.52/mo.) 

Late Charges (4 months at 
$4,353.88/mo.) 

Pre-Petition TOTAL 

POST-PETITION AMOUNTS: 

Payment due for 7/1/13 
(1 month at $87,077.52) 

Late Charges (l mo. at 
$4,353.88/mo.) 

Attorney's Fees and Costs 

Post-Petition TOTAL 

$348,310.08 

$ 17.415.52 

$365,725.60 

$ 87,077.52 

$ 4,353.88 

$ 2,500.00 

$ 93,931.40 
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An additional $87,077.52 becomes due and owing on the 1't day of each month commencing 

2 August 1,2013 and each month thereafter. The late charge of$4,353.88 is assessed on the 11th day 

3 

4 

5 

6 

7 

of each month where a payment is not received or is paid late. 

c) LOAN PAYOFF: 

The loan payoff as of June 30, 2013 is $12,856,929.70. 

15. The Debtor WILLARD has stopped paying Movant LIQUIDATING AGENT on the 

loan secured by the First Deed of Trust. There have been no post-petition payments. The Movant 

8 LIQUIDATING AGENT has not yet filed a Notice of Default. 

9 16. Junior Encumbrance: According to the Debtor's Schedules, and in particular Schedule 

10 D, the Property is further encumbered by a junior obligation and second deed of trust with a current 

11 balance of $4,000,000.00. Schedule D identifies the junior lienholder as Mahnaz Khazen ell Vaam 

12 and Associates. 

13 17. Property Value: According to the Debtor's Schedules, the Debtor values the Property at 

14 $8,000,000.00 (with a 59% interest by Debtor WILLARD and a 41 % interest by Debtor's corpora-

15 tion, Overland Development). Debtor's Schedule D identifies Movant LIQUIDATING AGENT as a 

16 first deed of trust holder and asserts the Property (full) value to be $8,000,000.00. Further, Schedule 

17 A makes the same representation as to the full value of the Property. For purposes of this Motion, 

18 Movant LIQUIDATING AGENT requests that the Court take judicial notice of the Debtor's 

19 Schedules as to the $8,000,000.00 Property value and the amount of the Movant LIQUIDATING 

20 AGENT's claim (ie. $12,507,000.00). Movant LIQUIDATING AGENT will use the Debtor's 

21 Schedule of value for this Motion. 

22 18. No Equity: The total loan obligation by the Debtor WILLARD owed to the Movant 

23 LIQUIDATING AGENT exceeds $12,856,929.70. According to Debtor's Schedules A and D, the 

24 Property full value is $8,000,000.00 (excluding closing costs, escrow and title charges, brokerage 

25 fees, property maintenance, repairs, real property taxes, etc.). Accordingly, the Debtor has no equity 

26 in the Property. Moreover, in its vacant condition, the Property depreciates and is a burden to the 

27 Debtor and his estate. The vacant Property brings in no income. It is only a financial drain to 

28 Debtor WILLARD. 
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19. The Property is not necessary to the reorganization of the Debtor WILLARD. The 

2 Debtor WILLARD has not yet proposed a Plan. The Debtor WILLARD has not made any post-

3 petition payments to Movant LIQUIDATING AGENT. The Property remains vacant. The Property 

4 value continues to depreciate. 

5 20. Movant LIQUIDATING AGENT alleges that "cause" exists to terminate the stay 

6 resulting from Debtor WILLARD's failure to make pre and post-petition payments, failure to 

7 remove delinquent property taxes from the Property, failure to generate income from the Property, 

8 failure to maintain the vacant Property, and failure to adequately protect the Movant LIQUIDAT-

9 ING AGENT's interest in the Property. 

10 21. It has been necessary for the LIQUIDATING AGENT to retain the services of the Law 

11 Office of Thomas Caudill to represent the LIQUIDATING AGENT in this bankruptcy. Pursuant to 

12 the terms of the Promissory Note and Deed of Trust herein and 11 U.S.c. ¤ 506, Movant 

13 LIQUIDATING AGENT is entitled to recovery of their attorney fees incurred for services rendered 

14 in enforcing this obligation. 

15 22. Movant LIQUIDATING AGENT respectfully requests an Order for Relief From Stay 

16 permitting Movant to proceed with foreclosure of the Property (pursuant to Deed of Trust) and in 

17 accordance with applicable law. In the alternative, Movant LIQUIDATING AGENT requests that 

18 the Debtor WILLARD make all post-petition payments of$87,077.52 (Plus late charges and fees) 

19 effective with the July 1, 2013 obligation, as well as to pay delinquent property taxes and remove the 

20 delinquent property tax liens against the Property. 

21 I declare under penalty of perjury that the foregoing is true and correct according to the laws 

22 of the State of California and that this Declaration was executed on July 17,2013 at Chatsworth, 

23 California. 

24 

25 

26 

27 

28 

By IslMike Burns 
MIKE BURNS 
REO Manager for Business Partners, LLC 
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us $13,312,50000 

PROMISSORY NOTE 
(Nevada) 

F ebruay 28, 2006 

FOR VALUE RECEIVED, the undersigned, OVERLAND DEVEUl'MENT CORPORATION, INC., a California 
corporatioo, and LARRY J. WILLARD, individually, and LARRY J. WILLARD, Trustee of the Larry James Willard Trust 
dated November 14, 1987 ("Borrowef) jointly and severally (if more than one) promise(s) to pay to the order of TELESIS 
COMMUNITY CREDIT UNION, a California state chartered credit union, the principal sum of THIRTEEN MILLION THREE 
HUNDRED TWELVE THOUSAND FIVE HUNDRED AND 001100 DOLLARS (US $13,312,500.00), with interest on the unpaid 
principal balance as set forth in Section 3 below. 

1. Defined Terms. As used in this Nole, (i) the term 'Lendef means the holder of this Note, and (ii) the term 
'Indebfedness' means the principal of, interest on, or any other amounts due at any time under, this Nole, the Security 
Instrument or any other Loan Document, including late charges, default interest, and advances to protect the security of the 
Security Instrument under Section 12 of the Security Instrument. 'Event of Default' and other capitalized terms used but not 
defined in this Note shall have the mealings given to such tenns in the Security tnstrument 

2. Address for Payment. All payments due under this Note shall be payable at c/o Business Partners, LLC, 
9301 Winnetka Avenue, Chatsl'.Orth, CA 91311, Attn: Commercial Loan Department or such other place as may be 
designated by written notice to Borrower from oron behalf of Lenrer. 

3. Payment of Principal and nteres!. Payments shall be made in Immediately available funds as follows: 
(a) General. Monthly payments will be applied 10 interest before principal. Any remaining principal and interest 

shall be due and payable on April 1. 2016 oron any earlier date on which tre unpaid prinCipal balance of this Note bltomes due 
and payabe, by acceleration or otherwise (the 'Maturity Date'). At any time an Event of Default shall have occurred and be 
continuing andlor after maturity of the Loan, including maturity upon acceleraticn, the unpao principal balance, all accrued and 
unpaid interest and all other amounts payabe under the Note shall bear interest at the "Default Rate' set forth in this Note. The 
unpaid principal balance shall continue to bear interest after the Maturity Date at the Default Rate set forth in this Note until and 
including the date on which it is paid in full. Any regularly scheduled monthly installment of principal and interest that is recerved 
by Lender before the date it is due shall be deemed to have been received on the due date solely for the purpose of calculating 
interest due. Interest under this Note shall be computed on the basis of a 36o.day year consisting of twelve 30-{jay months. In 
the event any check given by Borrower to Lender as a payment on this Note is dishonored, or in the event there are insufficient 
funds in Borrower's designated account to cover any preauthorized monthly debit pursuant to the separate 'ACH Debit 
Authorization: then, withrut limiting any other charges or remedies, BorrONer shall pay to Lender a processing fee of $25.00 (but 
not more than the maxi'num amountallowed by law) for each such event. 

(b) Interest Rate. The unpaid principal baance of this Note shall accrue interest as folloos: 
(i) Initial Interest Rate. The initial interest rate charged on the unpaid principal of Ihis Note shall be 

6.7 percent (S.7%).per annum effective as of the date of disbursement to and excluding April 1, 2011. Thereafter, the interest 
rate the Borrowerwill pay may increase (but not decrease) in accordance with this Secton 3(b). 

(ii) Interest Rate Changes. The interest rate the Borrcmerwill pay may change on April 1, 2011 (the 
"Interest Change Date"). Before the Interest Change Date, the Lender will calculate the Borrcwer's new interest rate by addilg 
2.1 percent (2.1'10) to the Current Index. The Lender will then round the result of this addition to the nearest one-eighth of one 
percert (0.125%). If rounded amount so calculated exceeds the initial interest rate set forth in Section 3(b)(i) above, then this 
rounded amount will be the new interest rate during the baance of the term of thi; Note. 

(iii) The Index. On the Interest Charge Date, the interest rate may increase (but not decrease) based 
on an index. The 'Index" will be based upon the weekly average yield on United States Treasury securities adjusted to a 
constant maturity of five years, as made available by the Federal Reserve Board. The most recent Index figure availatle forty-
five (45) days before the Interest Change Date is called the "Current Index." If the Index is no longer available, the Lender will 
choose a comparable alternate Index. The selection of an altemate Index shall be made in Lenders discretion. Lender will give 
Borrower notice of such selection. 

(iv) Limit on Interest Rate Reduction. Throughol1 the term of this Note, the Borrowers interest rate 
will never be tess than 6.7 percent (6.7%) per annum. 

(c) Payments. PrinCipii and interest shall be paid as follows: 
(i) Interest Onty Payment. Unless disbursement of prinCipal is made by Lender to Borrcwer on the 

first day of the month, interest for the period beginning on the date of disbursement and ending on and including the last day of 
the man" in which such disbursement is made shall be payable upon tte initial funding of the loan evidenced by this Note. 

(ii) Additionallnteres! Only Payments. Monthly interest only paymerts shall be due and payable 
commencng on May 1, 2006, and on the same d3y of every calendar monlh thereafter through and including April 1, 2007. 
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(iii) Amount of Initial Monthly Payments. Monthly paymenls of principal and interest initially in the 
amount of EIGHlYáFIVE THOUSAND NINE HUNDRED TWO AND 63/100 DOLLARS (U.S. $85,902.63) shall be due and 
payable commencing on May 1, 2007, and on the same day of every calendar month thereafter through and including 
April 1 , 201 & The amount of Ihe initial monthly payment of principal and interest is the amount that would be sufficient to repay 
the face amount of Ihis Note in full on the Amortization Date in substantially equal montl'ly paymen5. For purposes of this 
Secticn 3, the "Amortization Date" shall mean April 1, 2037. 

(iv) Change in Monthly Payments. The monthly payments shall change if the interest rate changes 
pursuant to Section 3(b) of this Note. The change in monthly payments will renect the change in the unpaid principal of the loan 
and in the interest rate. Lender will determine the amount of the new monthly payment in an amourt that would be sufficient to 
repay the unpaid principal that is expected to be owed at the Interest Change Date in full on the Amortization Date at the new 
interest rate in sutslantially equal rronthly payments. 

(d) Effective Date of Change. The new interest rate will become effective on the Interest Change Date. 
Borrower will pay the new monthly payment beginning on the monthly paymenl due date next following such Interest Charge 
Date. 

(e) Notice of Change. The Lender will deliver or mail a notice of any change in the Borrower's interest rate and 
the amount d the new monhly payment prom ply upon the calculation of such changes. 

(I) Failure to Make Adjustments. If for any reason Lender fails to make an adjustment to the interest rate or 
the monthly payment amount as described in this Note, regardess of any notice requirement. Lender may, upcn discovery of 
such failure, then make such adjustment as if it had been made on time. Borrower further agrees to pay upon demand any 
additional monies which Bommer may owe as a result of any such adjustment. Borrower agrees not to hold Lender responsible 
for any damages that may result from Lender's failure to make the adjustment and to allow Lender, at its option, to appy any 
excess monies which Borrowa' may have pad to partial prepayment of the unpaid principal balance of this Note. 

4. Application of Payments. If at any time Lender receives, from Borrower or othelWise, any amount 
applicat/e to the Indebtedness which is less than all amounts due and payable at such time, Lender may apply the amount 
received to amounts then due and payable in any maMer and in any order determined by Lender, in Lender's discretion. 
Borrower agrees that neither Lenders acceptance of a payment from Borrowa' in an amount that is less than all amounls then 
due and payable nor Lender's application of such payment shall constitute or be deemed to constitute either a waiver of the 
unpaid amounts or an accord and satisfaction. 

5. Security. The Indebtedness is secured, among other things, by that certain deed of trust, mortgage or 
security deed dated as of the date of this Note and executed by Borrc:wer and Ihe Fee Owner (as defined in the Security 
Instrument) in favor of Lender (the 'Security Instrumenr), and reference is made to the Security Instrument for other righls of 
Lenda' as to collateral for the Indebtedness. 

6. Acceleralicn. If an Event of Default has occurred and is continuing, the entire unpaid principal balance, any 
accrued interest, and all other amourts payable under this Note and any other Loan Document shall at once become due and 
payable, at the opticn of Lender, without any prior notice to Borrower. Lender may exercise this option to accelerate regardless 
of any prier forbearance. 

7. Late Charge. If any monthly installment of interest or principal and interest or other amount payable under 
this Note or under the Securty tnstrument or any other Loan Document is not received in full by Lenderwithin ten (10) days after 
the installmert or other amourt Is due (unless applicable law requires a longer period of time befere a late charge may be 
imposed, in which event such longer period shall be substituted), Borrower shall pay to Lender, immedetely and wnhout demand 
by Lender, a late charge equal to five percent (5%) of such installment or other amourt due (unless applicable law requires a 
lesser amount be charged, in which event such lesser amount shall be substituted). Borrower acknowledges that its failure to 
make timely paymen5 will cause Lender to incur additional expenses in servicing and processing the loan evidenced by this 
Note (the 'Loan") and that it is extremely difficult and impractical to determine those additional expenses. Borrower agrees that 
the late charge payable pursuant to this Section represents a fair and reasonable estimate, taking into account all circumstances 
existing on the date of this Note, of the addnional expenses Lenderwill incur by reason of such late payment. The late charge is 
payabte in addition to, and not in lieu of, any interest payable at the Defaut Rate pursuant b Section 8. 

8. Default Rate. So long as (a) any monthly installment unda' this Note remains past due for thirty (30) days or 
more or (b) any other Event of DefaLit has occurred and is continuing, interest under this Note shall accrue on the unpaid 
principal balance from the earlier of the due date of the first unpaid monthly installment or the occurrence of such otha' Event of 
Default, as applicable, at a rate (the 'Default Rate') equal to the lesser of four (4) percentage points above the rate stated in 
Section 3 of this Note or the maximum interest rate which may be colleded from Borrower under applicable law. If the unpaid 
principal balance and all accrued interest are not paid in full on the Maturity Date, the unpaid principal balance and all accrued 
interest shall bear interest from the Maturity Date at the Default Rate. Borrower acknowledges that (a) its failure to make timely 
payments will cause Lender to incur additional expenses in servicing and processing the Loan, (b) during the time that any 
monthly installment unda' this Note is delinquent for thirty (30) days or more, Lenda' will incur add4ional costs and expenses 
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arising from its loss d the use of the money due andfrom the adverse impact on Lendels ability to meet its other obligatiors and 
to take advantage of other investment oppo1unities; and (c) it is extremely diffICult and impractical to determine those additional 
costs and expenses. Borrower also acknowledges that, during the time that any mon1hly installment under this Note is 
delirquent for thirty (30) days or more or any other Event of Default has occurroo and is continuing, Lenda:'s risk of nonpayment 
of this Note will be materially increased and LendS' is entitled to be compenscied for such increased risk. Borrower agrees that 
the increase in the rate of interest payable under this Note to the Default Rate represents a fair and reasonable estimate, taking 
into account all circumstances existing on the date of this Note. of the additional costs and expenses LendS' will incur by reason 
of the Borrowe(s delinquent payment and the additional compensaticn Lender is entiUed to receive for the increased risks of 
nonpa,-ment associated with a delinquent loan. During any period that the Default Rate is in effect the additional interest 
accruing over and above the rate stated in Section 3 of this Note shall be immediately due and payable in addition 10 Ihe 
regulcrly scheduled principal and interest payments. 

9. Full Recourse liability. Borrcwer shall have full recourse liability under this Note, the Security Instrument 
and any and all other Loan Documents for the repayment of the Indebtedness and for the performance of any and all other 
obligations of Borrower under the Loan Docunents. 

10. Voluntary Prepayments. Borrower may voluntarily prepay all or part of the unpaid principal balance of this 
Note at any time without payment of penalty or premium. Any prepayment of less than the unpaid principal balance of this Note 
shall not extend or postpone the due date of any subsequent monthly installments or charge the amount of such installments, 
unless Lender a;lrees otherwise in writing. 

11. Costs and Expenses. To the fullest extent allowed by applicable law, Borrower shall pay all expenses and 
costs, includirg fees and outáof-pocket expenses of attomeys (including Lende(s ináhouse attorneys) and expert witnesses and 
costs of investigation, incurred by Lender as a result of any default under this Note or in connection with efforts to collect any 
amount due under this Note, or to enforce the provisions of any of the other Loan Documents, includirg those incurred in post-
judgment collection efforts and in any bankruptcy proceeding (including any action for relief from the autanatic stay of any 

proceeding) or judicial or non-judicial foreclosure proceeding. 
12. Forbearlllce. Any forbearance by Lender in exercising any right or remedy undEr this Note, the Security 

Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a waiver of or preclude the 
exercise of that or any other right or remedy. The acceptance by Lender of any payment after the due date of such payment, or 
in an amount which is less than the required payment, shall not be a waiver o( Lende(s right to require prompt payment when 
due of all other payments or to exercise any right or remedy wnh respect to any failure to make prompt payment. Enforcement 
by Lender of any security for Borrower's obligatiors under this Note shall not constitute an election by Lender of remedies so as 
to preclude the exelCise of any other right or remedy available to Lender. 

13. Waivers. Presentment. demand, notice of dishonor, protest, notice o( acceleration, notice of intent to 
demand or accelerate payment or maturity, presentment for payment, notice of nonpayment, grace, and diligence in collecting 
the Indebtedness are waived by Borrowerand all endorsers and guarcntors of this Note and all other third party obligors. 

14. Loan Charges. Neither this Note nor any of the other Loan Documents shall be construed to create a 
contract for the use, forbearance ordetentioo of money requiring payment of interest at a rate greater than the maximum interest 
rate permitted to be charged under applicable law. If any applicable law limiting the amount of interest or other charges 
permitted to be collected (rom Borromr in connectim with the Loan is interpreted so that any interest or other charge provided 
(or in any Loan Document. whether consKlered separately or together with other charges providoo for in any olher Loan 
Document, violates that law, and Borromr is entitled to the of that law, that interest or charge is hereby reduced to the 
extent necessary to eliminate that violation. The amounts, if any, previously paid to Lender in excess of the permitted amounts 
shall be applied by Lender to reduce the unpaid principal balance of this Note. For the purpose of determining whether any 
applicatle law limiting the amount of interest or other charges permitted to be collected from Borrower has been violated, all 
Indebtedne$ that constitutes interest, as well as all othEr charges made in connection with the Indebtedness that constitute 
interest. shall be deemed to be allocated and spread ratably over the stated term of the Note. Unless otherwise required by 
applicat:le law, such allocation and spreading shall be effected in such a manner that the rate of interest so compLAed is uniform 
throughout the stated term of the Note. 

15. Purpose of Indebtedness. Borrower represerts that the Indet;(edness is not being incurred by Borrower for 
personal, family or hou;ehold purposes. 

16. Counting of Days. Except where otherwise specifically provided, any reference in this Note to a period of 
"days" means calender days, not Business Days. 

17. Governing Law This Note shall be governed by the laws of Ule jurisdiction in wtich the Landis located. 
18. Captions. The captions of the para;lraphs of this Note are for convenience only and shaD be disregardoo in 

construing this Note. 
19. Notices. All notices, demands and other communicatiol'& required or permitted to be given by Lender to 

Borrower pursLBnt to this Note shall begiven in accordance with Section 31 of the Security Instrument. 
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20. Consent to Jurisdiction and Venue. BorrowEr agrees that any controversy arising under or in relation to 
this Note shall be litigated exclusively in the jurisdiction in which the Land is located (the 'Property Jurisdiction'). The state 
and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over all 
controversies which shall arise undEr or in relation to this Note. Borrower irrevocably ccnsents to service, jurisdidion, and venue 
of such courts for any such litigation and waives any other venue to which it might be entitled by virtue of domicile, habitual 
residence or otherwise. 

21. Counterparts. This Note may be e<ecuted in any number of ccunteiparts each of wtich shall be deemed an 
original, but all such counterparts togeter shalt conSitute but are Note. 

22. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A) AGREES NOT TO ELECT A 
TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS NOTE OR THE RELATIONSHIP BETWEEN THE 
PARTIES AS LENDER AND BORROWER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO 
TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE 
FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY tS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND 
VOLUNT ARtL YWITH THE BENEH OF COY'ETENT LEGPL COUNSEL. 

IN WITNESS WHEREa:. and in consideration of the agreement to lend BorrOWEr the prinCipal amount set 
forth above, Borrower has signed and delivered this Note under seal or has caused this Note to be signed and delivered under 
seal by its duly authorized represertative. 

BORROWER 

OVERLAND DEVELCPMENT CCRPORATlON, INC., 

a 

. C£.r---Cc:: ..¥ , ?-.... .-
LARRY 

2 ' 
LARRY J. WILLARD ¥ 

.... ,... r-:.2 
LARRY J. WIIdARD,'fntStee of the Larry Jame; 
Willard Trust dated November 10\ 1987 
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Of lheir �~�u�l�h�o�r�w�:�c�d� aBcnt. 

r.:I I om 0 all:lr:l.ntor, sUI'I:ly, indOl"$el", or olher eodeblor. 
(See Bankruptcy Rule 3005.) 

(Sec �B�:�m�~ �r�u �p�t�e�y� Rule JOO..I.) 

I d«l»e under PCn.llly of perjury t!>;l t the inftmn:llion ",ovide4 in tlti. claim i, U"lI<: and correct 10 the best of my knowledge, in fomt<ltion, and reasonable belier. 

p.inlNamc .. �~�'�.� e". 
Tille 
CompolnY' iI 
�A�~�d�r�u�u�n�d�l� . I· I I r 

Tele ""mher: em,il: 

'i:/5Jj) 1 

P"noIl)'jorprtstnIJltg/rtJudulml cwilN: bnc Mu!, 10 SSOO.OOO or ,mpn_nt for up to 5 years, or bolh. II U.S.C. it IS21111d )571. 

INSTRUCTIONS fOR 1'!lOOf 011 CLt\ IM FORi\! 
�T�I�~� im/rllC/lons IJIId dcfi"II/tI,u �~�/�o� ... (In �g�~�M�r�t�J�l� rxp/OI,miolu 01'/'" /IN. III nlrIOin circllllulWltfl. luch os �/�>�Q�~� au" nOl Ii/ ,Il w.1",./(rrl/y b:!'/JIr drbuw. 

rKt:'iMlom '0 �I�M�"�I�I�~�'�w�r�o�I� rul" "'0/ apply. 
Items to be compjrtfd III proo/arelMlm rorm 

Court, Nameo( �~�b�t�o�r�,� aad Cnle Numbcr. 
Fill in Ibc fC'dc ... �I �J�l�I�C�I�i�c�i�~�1� dinna in which the bankruptcy CIISe wu flied ((or 
fX:IlI1ple, CCAtml Oistricl of Cal ifomi a). the deb,or'l full flflltte, 4IId �t�~� case 
number. If the crC'ditor received a notice of lhe ClUe from Ihr: bllllkrujllCY eoun, 
011 o/Ihi' infonn.lIion is lit tllo= IIIp O(,he �n�o�t�i�~�.� 

CI"t'dI,or'l NRmc .nll AddlUl : 
fill in lile �n�~�1�T�I�C� oftlte per$On Ofcntily ,slcninlo claim and Ihe NlITIC and 
add'UI of.he penon who should m-cive notices iuuciI dllring the lI:IntruplC")' 
e:IIC. A �I�~�t�e� 'Pft" il pl"ovided for the ",ymmt oddrell ifit difTcn from the 
lICMicc addless. The creditor has aconlinuillsobliplioQ to ke<:p the coun 
informed mits cumnl addms. See fcdcml Rule ofBankruplC)' �P�t�l�l�«�~�u�,�c� 

(FRSP) �!�O�O�2�(�g�~� 

I, AmOUlI1 of ell 1m II of Date CMsr FlIed: 
Slit. the IOIDI amount 0II'Cd to the erediloron tile dale of the oonkruplC)' mina. 
follow the illSll\lC\i ons eoncemiRS wIt¢,hcrlo complele itclll$ 41U1d S. Check 
tile box ifimncsl orOlMI chlltlCS Ire included in lhe claim. 

J. hsl. ror Clltlm: 
SlolC lhe trpe of debt or how i' Will incurred. Examplcs ill\:ludc goods lOki. 
mDIIC)' lenncd. �K�r�Y�i�c�~� performed, petsOnallnjUl)"IMOtISful �d�e�~�l�h�.� cor kwl. 
mongage note. �~�n�d� elCdil can:!. Iflhe claim is twro on \lelivcring healU, care 
1000s or strvices.li milw disdMure of Ihe S<>Ods III liCl"Viecs 10 II to avoid 
emtwnssment or �t�h�e�d�i�~�I�O�'�I�u�t�e� of clMlfidential heallh carc infonnalion. You 
I!III)' be rcquiRd 10 pro_ide lIIldilional diKlo$llte if an inlcrested pOrIy objcets to 
dlC elJim. 

l . 1...0111 Faur Ol;iuof An)' Number by Which �C�~�d�l�t�o �r� IdentlAes Deb lor: 
Stili: onl)'tlte lAS! fourdi&its of,be: debtor·, aeeoont or �O�I�~�r� numhc. used by the 
credjtor 10 idmtify tbe: debtor. 

J •. Ocblor Mly �I�I�w�v�e�.�S�e�h�~�d�"�l�c�d� A«ounl ,\ s: 
Rcpon I �d�l�a�n�~�c� in 1111: �t�f�~�d�j�l�O �r �'�s� �~�1�R�C�.�l�l�l�l�l�n�s�(�e�m�"�<�l� claim, or any other 
infomurtion tMI clnrirlCs I dirrcn:nc:c belween Ihis ",oaf o( claim !IIld W cillim 
as scheduled by lhe deblOr. 

Jb.Unlrorm Oalm Iden,IAer: 
Ir you use I unifonnclilm identifier. you mly repon il here. A uniform tlaim 

�i �d�c�n�t�i�f�i�~�r� is on oplional 24...:hll1l(:lCr idenlifier lbat cct\3in larac credilors lI5I: II> 
(lICilililC electroni, payment in ehapler 13 C:ISCs. 

4. Scrurcd Clll m: 
Check whewr tile clQim is fully or pulinl1)' SecURIi. �S�~�i�p� lhis section if Ihe claim 
is mtirely lI/lSt:cured. (8« Definilions.) In lle t laim i l secured. thcek �I�h�~� bo.t for 
the natlllC allll nlue of propeli)' thlll KaIreS the claim. auach cOllM:s or lien 
�d�o�c�:�_�n�t�~�;�O�I�I�.� alIlI Slate, llIoflhe dotc or'lle bOInkruptcy fi lina. the Inrnml inlcresl 
tile (Jnd whether il i, �f�i�~�r�d� or variable), lflii lhe amounl p:lSldue on lite claim. 

5. Amounl orOalm [nllllfd 10 Priority Under II U.S.C. f �~�O�,� (I). 
I( any portion or w claim flUI into any cale;ot)· lbown. chct:k lhe applOJNinte 
�b�a�x�(�~�l� and Ilale Ihe amounl <'IIt itl C'd 10 prioril),. (Sec Definilions.) A claim rna)' 
be pIIrt ly prioril), Mel ponly non·prioril)'. For �e�~�.�m�p�l�e�.� in IDmC oflhe �~�e�s�o�r�i �c �s�.� 
lilt: low li miU tM amount cnlill ed ' I> prioriI)' . 

6. Crcdlu: 
An III1borillCd sil"oture on Ihis proof of claim $etVcs a1:1n acknowlcdSl!\Cnt Wit 
when ealeulal;n; tile amenlnl ofl he claim. lite creditor gave 1M deblor eredil for 
Iny paylTlCnlS recciYed lO_d lite deb!. 

, . Oocumcntli: 
Atl:Kh tclloctcd copir:s of filly dllCumcms lhal $how lhe deb! ellistli IUId a lien 
5«1In'S the deb!. You mllSl also lItlllClI copies of dllCumcntli IMI evidence perfection 
of !lOy scclll"ity inleRst. You may also allKh a SU"""IIfY in ICIdi tion 10 Ihe 
doc:umcats Ihcrnsel...c:s. fRlJP )OOI(cland �( �d �~� lrlhe claim is based ondeli...mng 
health CIlfC goods orKrvices.limil diseming confidenlialMallhure informalion. 
Do nol SCfId original doc:umenlS.1IS atltl(hmenu may be de5lTO)'td InCT scanning. 

I. ""te Ind �S�l�l�n�a�'�u�~�:� 

The indiv,tllI:I' eompletin, Ihis ",oaf of claim mllSI siln and date it. FRBP 9011. 
If the claim il filet! elemonieali),. FRSP 5OOS(a)(2) IUlhorizes couru 10 �u�~�,�b �l�i �s�h� 

loc:.1 rules s.pccifyina �"�,�b�~�1� �c�o�n�s �l �i�t�u�t�~�s� D Sianallll"e. If rOIl sian lhis form. you 
\lcclar.: �Y�n�l�l�~ �1� �p�e�R�o�I �t �~�·� of perjury lhal lhe infotJ!lll tion pro\'ickd is lrue and correct 10 
the beS! Myour knowlfdge. infOlll'lll lion, lind n:lIIO!I:Ible bclirr. Your sisnalurc: is 
also II �~�e�n�j�f�i�c�~�l�i�o�n� lhat the cloim meeu Ihe rcqu;tclTlCnu or FRBP 901I(b). 
Whelhe. lhe tlaim is filet! clceiTOnicaliy or in peTIOlI, i ( ),out rullM is on the 
sisnalurc: line, you an: responsible for the deelat:llion. Prinl Ihe name Dnd lit le. if 
In)" or ll1e eret/ilor or 0100 pellOll GUlhoritet!IO file this cloim. SUlle tlie �l�i�~�r�'�l� 

�~�d�d�r�e�s�:�s� and �1�~�l�c�p�h�o�n�e� number ir il difTers from lhe oddR" ,iven on the lOp OrlM 
form fo. !'U'"POscs of m-eivins notices. If the claim is fil ed b)' QII . uthoriud �o�t�c�l�l�~� 
Ittach a completc �~�o�p�y� I>f ony power of allotnC)'. Inti provide boIh the name of lite 
individlllli filinS the clDim and the IIIIIM of the Igenl If the aulhoriwl olCni is a 
servicer, idenli/y lhe corponne Krvicel fl.S the eompany. Crim;I\lI ' penalties apply 
rormllk,nlll falK �S�I�~�t�c�'�n�c�n�t� on II proof of claim. 
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___ DEFINITIONS, __ _ 

Debtor 
A deblor iI!he perlOn, corporalion, or oilier entlly 
thaI ha$ filed a bankruptcy cue. 

Creditor 
A creditor I. a person, corporalion, or Olher onlily to 
whom deblor owes a debllha, was inclllTCd before 
lhe date oflhe bankruptcy liIina. See II U.S.C. 
flOI �(�l�0�~� 

Claim 
A claim illhe creditor's riSblto receive payment for 
a clebt owed by the deblor on the date of !he 
bankruptcy /'iIing. See II U.S.C. § 101 (5). A claim 
IMy be secured or unsecured. 

proor ot Claim 
A proof of cillim is a fonn used by Ihe credilor to 
indicate the amOUIII of the debt owed by Ihe deblor 
on lIIe dale oflhe bankruptcy nllns. The credilor 
musl file Ihe fonn willi Ihe clellt of IIIe SIIITIe 
bankruplcy coun in which the bankruplcy case was 
filed. 

Secllred Claim Under II U.s,c. § 506 (a) 
A secured claim is one backed by a lien on properly 
oflhe debtor. The daim is secured so lona as Ihe 
credilOr has lhe rishl 10 be paid from Ihe properly 
prior 10 olher mdilors. The IImounl of the secured 
claim cannot exceed the value orthe properly. Any 
,mount owed 10 Ihe creditor in excess or \he value of 
the properly is an unsecured claim. Examplcs of 
liens on properly include a mortSlse on real ntlle or 
a securily intemlln a car. A lien may be voluntarily 
granted by I debtor or may be obtaincd Ihrough a 
coun proceedins. In some SlaIn, a courtjudsment is 
alien. 

A claim also may be secured if the creditor owes lhe 
debtor money (has. risht 10 setoff). 

Unlecured Claim 
An untecured claim is one lhal dOC1 nol meel lhe 
requirements ofa secured claim. A cill im may be 
plnly unsecured if lhe amount of lhe claim exceeds 
the value of the propeny on which lhe creditor hu a 
lien, 

CI,lm Entlded to Priority Under II V,S,C, J 507 
(a) 
Priorily claims are cenain ca\lSCries of unsecured 
claims thaI are paid rlOm the Iwilable money or 
plOperIy In a banlavplcy cue befDle oilier unsecured 
claims. 

Redactcc1 
A documenl has been redacled when lIIe person filinS 
it hIS masked, edited oul, or otherwise deleled, 
cenain information. A creditor must show only lIIe 
IIISI fOllr diSits of any sociai-securily, individual's 
lax-identi ficAl ion, or nnllftciaJ.accOUlll number, only 
the inilials of a minor's name, and only lhe year of 
any person's date ofbinh. lflhe claim is based on the 
delivery of heal III care 8ooc1s or servicn, limillhe 
disclosure oflhe soods or servim so as 10 avoid 
embarrassmenl or the disc:losure of confidenlial 
heallh clre information. 

Evidence or Perreclion 
Evidence of perfection may include a monple, lien, 
cenincate or lille, finanei", stllemenl. or OIher 
documenl showins thaI the lien hils been rded or 
recorded. 

__INFORMATlON __ 

Aeknnwled8rnent of FWIII of Claim 

l 

To receivc acknowledsmcnt of your filina.)'OII may 
eilher enclose a SIIImped self-addressed envelope and 
• copy of this proof of claim or you may aems lIIe 
coun', PACER system 
(www npcer !!SC uscgl!Os.QOY) (or a small ree 10 view 
your Ii led proof of claim. 

Oft'ers to Purchase a Claim 
Certain enlilies are in IIIe businell of purchasin8 
claims for an amounllw Ihan lhe face value of the 
claims. One or more of lhC1e entilies may contacll"e 
creclitor and offer 10 purchase Ihe claim. Some of the 
wrinen communications flOm !hese emities may 
easily be confused willi omcial coun documentalion 
or communications from Ihe deblor. These enlities 
do not represent the bankruplcy coun or the deblor. 
The ereditor has no oblisation to sell its claim. 
However, if the creditor decides to sell its claim, any 
lransfer of such chum is subject 10 FRBP 300 I(e), 
any applicable provisions of the Bankruplcy Code 
(II U.S.C. 1101 ".rrq.). and any applicable orden 
of the bankruptcy coun. 
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 IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

 
LARRY J. WILLARD, individually and as; 
Trustee of the Larry James Willard Trust Fund;   NO. 77780 
and OVERLAND DEVELOPMENT 
CORPORATION, a California corporation, 
 
     Appellants, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
an individual, 
 
     Respondents. 
________________________________________/ 
 

APPENDIX TO APPELLANT �6�¶��OPENING BRIEF S 

VOLUME 9 OF 19 

Submitted for all appellants by: 
 

ROBERT L. EISENBERG (SBN 950) 
LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 
Reno, NV  89519 

775-786-6868 
RICHARD D. WILLIAMSON (SBN 1001) 

JONATHAN TEW (SBN 9932) 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 

50 West Liberty Street, Suite 600 
Reno, NV 89501 

775-329-5600 
 

ATTORNEYS FOR APPELLANTS 
LARRY J. WILLARD, et al. 

Docket 77780   Document 2019-35693
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EXHIBIT 1 
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OPERATION AND MANAGEMENT AGREEMENT 

THIS OPERATION AND MANAGEMENT AGREEMENT (the "Agreement"), dated 
the 1st day of May, 2013 (the "Ert'ettive Date"), is made and entered into by and between 
BERRY-HINCKLEY INDUSTRIES, u Nl!vudu corporation (the "Operator"), and OVERLAND 
DEVELOPMENT CORPORATION INC" D/B/A UW ENTERPRISES, INC" Ilnd 
/..Ir ,..1...V �.�L�v�/�i�J�-�;�r�~�T�:�>� AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED 
NOVEMBER 14, 1987 (collectively, the "Owner") as follows: 

�R�E�~�l�J�A�L �. �S� 

A. Owner is the owner or that certain gas station and convenience store located at 7695 S. 
Virginia Street, Reno, Nevada (the "Location"). 

B. Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement 
dated November 18,2005, which encumbers the Location (as amended, the "Lease',. 

C. Operator has informed Owner that Operator intends to vacate and cease operations Ilt the 
Location no later than April 30,2013. Owner has requested thot Operutor remain in possession 
and continue to operate tht: Locution until such time us Owner is able to lind a replacement 
tenant for the Location. 

D. Operator hus agreed to remain in possession and continue operating the Location upon 
the terms and conditions as set forth in this Agreement. 

NOW THEREFORE, in consideration of the mutual promises ond undertakings 
contained in this Agreement, the Owner and Operator agree as follows: 

1. TERMrrERMINATION. 

This Agreement shall be on a month to month basis commencing on the Effective Date. 
Either party hereto may terminate this Agreement at any time upon seven (7) days advance 
written notice to the other party. This Agreement shall automatically terminate on the last day of 
each month in which this Agreement is in effect if both parties do not agree, in writing, to renew 
this Agreement for an additional one (I) month period prior to the last day of the then current 
month. 

2. GENERAL SCOPE OF SERVICES. 

Owner hereby hires Operator as an independent contructor and Operator hereby accepts 
such engagement to provide for the Localion such personnel as shall be required to operate and 
manage the Location as well as such other duties and responsibilities as are necessary to operate 
the Location (collectively, the "Services"). 

�I�I�l�~�U�l�J�l�J�.�(�l�O�l�n�6�7�1�0�9�S �.� 2.dllc 
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3. RELATIONSHIP OF PARTII!:S. 

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise 
any control over, or to direct in any respect Operator's perfom,ance of the Services: the entire 
control and direction of the Services shall be and remain in Operator, subject only to Operator's 
performance of the obligations of this Agreement in compliance with all laws and regulutions 
governing the operation of the Location and the Services provided at the Location. It is 
expressly understood and agreed that it is not the purpose or intention of this Agreement to create 
between the parties hereto, nor shall the same be construed as creating. nor shall Owner or 
Opemtor ever assert that this Agreement creates or created the relation of employer and 
employee. co-employer or joint employer, any type of partnership relationsWp. a franchise 
relationship undcr the Federal Petroleum Marketing Practices Act or any state franchise laws. or 
any joint venture. Neither Operator nor any person performing any duties or engaged in any 
work pursuant to this Agreement tor or on behal f of Operator is authorized to impose on Owner 
any obligations or liability whatsoever except as expressly provided herein. 

4. COMPENSATION TO OPERATOR. 

In consideration of Operator perlonning the Services and the other mutual covenants set 
forth herein. Owner shall pay to Operator the sum of Ten Thousand and No/lOOlhs Dollars 
($10,000.00) per month (the "Fee"). and Owncr then shall be entitled to all Net Profits (below 
defined) generated at the Location during each month of the term of this Agreement. The Fee 
and Net Profits payment shall be payable as set forth below. 

Operator shan have fifty (SO) days from the end of each month to tender the Net Profits 
to Owner and provide Owner with an accounting of thc subject month's Net Profits. Based 
thereon, commencing on July 20. 2013, and continuing no later than the twentieth (20111

) day of 
each month thereafter as necessary depending on the length of the term of this Agreement. 
Operator shull lender to Owner the subject month's Net Profits attributable to the Location. 
minus the Fee, which such Fee shall be retained by Operator. In the event that the Net Profits for 
any given month are negative or otherwise not sufficient to pay the Fee. Owner shall not be 
entitled to any payment and shall instead pay to Operator the amount of the negative Net Profits 
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demnnd 
therefore. As used herein, the term Net Profits shnll mean the gross receipts collected by 
Operator in operating the Location in any given month, minus any and all expenses incurred by 
Operator in operating the l.otation during such month including, but not limited to. the cost of all 
insurance required to be curried by Operator as well as the actual cost to Operator of all 
inventory sold during such month (regardless of whether Operator purchased such inventory 
during the subject month, or any previous month). Each payment of Net Profits to Owner 
hereunder (or alternlltively, demand by Operutor lor payment of the Fee andlor negative Net 
Pro tits) shall be accompanied by documentation, certified by on officer of Operator to be 
accurate, supporting Operator's calculation of Net Protits for the subject month. 

2 
I !/SOIlO·OIl In671U9S_2.doc 
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5. RENT. 

During the term of this Agreement, Operator shall have no obligation to make the rc:nt 
payments set forth in the Lease. Owner hereby acknowledges and agrees that the continuous 
operation of the Location by Operator and the paymenl of the Net Profits to Owner (if any) 
constitutes sufficient consideration for Operator's occupation oflhe Location and shall be in lieu 
of any obligation to pay rent under the Lease during the term of this Agreement. 

6. OPERATOR'S EMPLOYEES. 

Operator shall select and maintain the staff of employees for the Location as Operator 
deems necessary for its performance of the Services hereunder. All personnel furnished by 
Operator for its pertormance of the Services hereunder shall be the employees of Operator, and 
Operator shall have the right. in its sole and absolute discretion, to select, hire, pay, supervise, 
discipline and discharge such employees. Operator shall be responsible for payment and 
supervision of personnel at thl! Location. 

7. INSURANCE. 

Operator shall at all times during the term of this Agreement maintain insurance in the 
types and amounts us is required by the Lease. 

8. DEFAULT -- REMEDIES. 

In the event either Owner or Operator defaults in the performance of any cownant or 
condition of this Agreement and, as to any such default, fails to remedy the same or fails to 
implement a corrective action plan acceptable to the non-defuulting Party within three (3) days 
after the complaining Parly gives notice thereof to the other, then the non-defaulting party may, 
at its option and upon written notice to the other, terminate this Agreement without prejudice to 
any other rights or remedies such party may have here or by law. Either party's right to require 
strict performance of the other's obligations under this Agreement shall not be affected by any 
previous wlliver, forbearance, course of dealing. or trade custom or usage. 

9. INDEMNIFICATION. 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 
employees, atliliates and agents against, and hold them harmless from. any and all costs, 
expenses. ciuims, suits, liabilities, loss and damages, including attorneys' fees arising out of or 
relating to this Agreement and/or the services provided by Operator under this Agreement, 
excepting therefrom costs, expenses, claims, suits, liahilities. loss and damages arising as n result 
of Operator's gross negligence. The indemnification obligations set lorth herein shall survive the 
expiration or earlier termination of this Agreement. 

.. 
• 1 
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10. CONFLICTING PROVISIONS. 

Except us otherwise expressly provided herein, Operator's use and occupancy of the 
Location shall be on the tenns and provisions as set forth in the Lease. In the event of a conflict 
between the terms llnd provisions set forth in the Lease and the tenns and provisions set forth in 
this Agreement, the tenns and provisions of this Agreement shall control. 

IN WITNESS WHEREOF, Owner and Operator have executed this Agreement as of the 
Effective Date. 

"OPERA TOR" 

BERRY ·HlNCKLEY INDUSTRJES, 
a Nevada corporation 

By: __ _____ . __ ... __ . __ ... __ 

�N�a�m�c�:�c�:�:�!�:�t �_�v�.�.�~�~�.� __ �~�p� ____ .. _ 
Title: _.V:.E.. __ P-f._/lJ¢th.·n ___________ . __ 

IOSCOO-OOln61109S_2.doc 
4 

"OWNER" 

OVERLAND DEVELOPMENT 
CORPORATION INC., D/B/A LJW 
ENTERPRISES, INC., a 

�C�'�.�.�A�7�~� �r�b�~�J�(�.�I�"�i�-�/� corporation 

�B�~�'�;�;�'� ... �~ �_ �.�.�:�.�~�~�~�~�~� 
Name: t:. �t�!�'�!�.�'�!�;�/�2�Y�.�. �_ �!�~ �.�~�'�( �_ �l�,�,�~�~�'�-�i�~� _________ . __ 

Title: �r�~�:�'�~� �-�~�:�:�-�~�c�.� t' _ _ .. ___ c.:;. ___ . ___ _ ._ .. _ .. . _. _____ ___ . .. _. _ ___ _ 

�~�E� WILLARD FAMILY TRUST 
DATED NOVEMBER 14, 1987 
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EXHIBIT 2 

EXHIBIT 2 
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Gas Sales 
C-Store Sales 

Berry Hinckley Industries 
Store #831 - 7695 S. Virginia St. Reno 

For the Five Months Ending May 31. 2013 

05/31/13 

$541.691.71 
49.869.65 

----
Total Sales 

Gas Purchases 
C-Store Purchases 

Total Purchases 

GROSS PROFIT 

STATION EXPENSES 
Over and Shorts 
Salaries and Wages 
Payroll Taxes 
WIC Insurance Expense 
Telephone 
Utilities - Electricity 
Utilities - Gas 
Utilities - Water 
Utilities - Sewer 
Utilities - Garbage 
Sta. General Operating Expense 
Uniforms 
Supplies 
Credit Card Collection Fees 
Repair and Maintenance 
R&M - Store Equipment 
R&M - Gas Equipment 
R&M - Landscaping 
R&M - Lighting 
R&M - Signs 
Real Estate Tax 
Business Licenses 
Station Insurance Expense 
Employee Health Insurance 
Advertising 

Total Expenses 

Net Profitl(Loss) Before Cepr, Rent Inc. 
& Other Items 

Gaming Rental Income 
Other Sta. Income 
Other Income - Chev Gift Cards 
Other Income - BHN Gift Cards 

Total Income 

NET PROFIT I (LOSS) 

591.561.36 

512.845.09 
50.684.08 

563.529.17 

28.032.19 

540.27 
18.532.89 
2,759.80 

398.39 
205.95 

5,050.15 
165.65 
337.91 

0.00 
780.00 
975.08 

0.00 
656.57 

9,185.78 
12,362.14 

0.00 
733.00 

0.00 
0.00 
0.00 

1.096.10 
155.78 
724.12 

1.711.43 
300.00 

56,671 .01 

(28.638.82) 

5,000.00 
102.46 

9.20 
2.59 

(23.524.57) 

(23,524.57) 
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