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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
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Exhibit 26: Willard Lease 12 2720-2755
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Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18
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WILLARD PLAINTIFFS COMPUTATION OF DAMAGES

Plaintiffs Larry J. Willard and Overland Development Corporation
Property: 7695/7699 S. Virginia Street, Reno, Nevada (the “Virginia Property”)

TABLE I. COMPUTATION PARAMETERS

REF PARAMETER VALUE
*1 INTEREST RATE UPON DEFAULT 18%
*2 DISCOUNT RATE 4%
*3 INTEREST THROUGH DATE 10/16/2017
*4 LEASE TERM START 1/1/2006
*5 LEASE TERM END 12/31/2025
*6 DATE OF ABANDONMENT 6/1/2013
*7 FAIR MARKET VALUE WITH LEASE $ 19,700,000.00
*8 FAIR MARKET VALUE WITHOUT LEASE $ 4,270,000.00
*9 FAIR RENTAL VALUE $ 38,206.00

TABLE Il. EXPENSES

DATE DAMAGE LATE PAYMENT INTEREST AS OF DAMAGE AMOUNT
REF INCURRED  DESCRIPTION AMOUNT CHARGE 10/16/2017 INCL. INTEREST
*1 5/31/13 GREG BREEN $ 2,500.00 $ 125.00 $ 197137 $ 4,471.37
*2 6/4/13 THOLL FENCE $ 2,668.62 $ 133.43 $ 2,099.07 $ 4,767.69
*3 9/3/13 BERKSHIRE HATHAWAY INS.  $  7,206.00 $ 360.30 $ 5,344.68 $ 12,550.68
*4 10/7/13 RENO FINE 238845 $ 100.00 $ 5.00 $ 72.49 $ 172.49
*5 10/24/13 SANTIAGO LANDSCAPE $ 1,000.00 $ 50.00 $ 716.55 $ 1,716.55
*6 11/6/13 NV ENERGY $ 10,393.35 $ 519.67 $ 7,380.70 $ 17,774.05
*7 11/6/13 RENO FINE 239837 $ 100.00 $ 5.00 $ 71.01 $ 171.01
*8 11/6/13 RENO FINE 239837 $ 45.00 $ 2.25 $ 31.96 $ 76.96
*9 11/6/13 RENO FINE 239837 $ 45.00 $ 2.25 $ 31.96 $ 76.96
*10 11/26/13 RENO FINE 240513 $ 250.00 $ 12.50 $ 175.07 $ 425.07
*11 11/26/13 RENO FINE 240513 $ 45.00 $ 2.25 $ 31.51 $ 76.51
*12 1/3/14 RENO FINE 241419 $ 500.00 $ 25.00 $ 340.77 $ 840.77
*13 1/3/14 RENO FINE 241419 $ 45.00 $ 2.25 $ 30.67 $ 75.67
*14 1/30/14 RENO FINE 242293 $ 1,000.00 $ 50.00 $ 668.22 $ 1,668.22
*15 1/30/14 RENO FINE 242293 $ 45.00 $ 2.25 $ 30.07 $ 75.07
*16 2/20/14 RENO FINE 243045 $ 45.00 $ 2.25 $ 29.60 $ 74.60
*17 2/20/14 RENO FINE 243045 $ 45.00 $ 2.25 $ 29.60 $ 74.60
*18 2/20/14 RENO FINE 243046 $ 1,000.00 $ 50.00 $ 657.86 $ 1,657.86
Totals: $ 27,032.97 $ 1,351.65 $ 19,713.17 $ 48,097.79
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TABLE lll. PRESENT VALUE OF FUTURE RENT TABLE IV. PRESENT VALUE OF FAIR RENTAL VALUE

NET PRESENT VALUE FAIR RENTAL NET PRESENT VALUE

REF MONTH RENT DUE (RUNNING TOTAL) REF  MONTH VALUE (RUNNING TOTAL)
*1 6/2013 % 140,17555  $ 139,709.85 *1 6/2013 $ 0.00 $ 0.00
7/2013 $ 140,17555 $ 278,955.54 7/2013 % 0.00 $ 0.00
8/2013 $ 140,175.55 % 417,738.63 8/2013 $ 0.00 $ 0.00
9/2013 % 140,17555 $ 556,060.64 9/2013 $ 0.00 $ 0.00
10/2013 % 140,175.55 % 693,923.11 10/2013 $ 0.00 $ 0.00
11/2013 § 140,17555 $ 831,327.57 11/2013 $ 0.00 $ 0.00
12/2013 % 140,175.55 % 968,275.53 12/2013 % 0.00 $ 0.00

*2 1/2014  $ 142,979.06 $ 1,107,498.38 1/2014  $ 0.00 $ 0.00
2/2014 % 142,979.06 $ 1,246,258.69 2/2014  §$ 0.00 $ 0.00
3/2014 % 142,979.06 $ 1,384,558.00 3/2014 % 0.00 $ 0.00
4/2014 % 142,979.06 $ 1,522,397.85 4/2014 $ 0.00 $ 0.00
5/2014 % 142,979.06 % 1,659,779.76 5/2014 % 0.00 $ 0.00
6/2014 % 142,979.06 $ 1,796,705.25 *2 6/2014 % 38,206.00 $ 36,588.40
7/2014 $ 142,979.06 $ 1,933,175.84 7/2014 $ 38,206.00 $ 73,055.25
8/2014 % 142,979.06 $ 2,069,193.03 8/2014 % 38,206.00 $ 109,400.94
9/2014 $ 142,979.06 $  2,204,758.35 9/2014 % 38,206.00 $ 145,625.88
10/2014 % 142,979.06 $ 2,339,873.28 10/2014  $ 38,206.00 $ 181,730.48
11/2014 % 142,979.06 $ 2,474,539.32 11/2014 $ 38,206.00 $ 217,715.13
12/2014  $ 142,979.06 $ 2,608,757.97 12/2014  $ 38,206.00 $ 253,580.22

*3 1/2015  $ 145,838.64 $ 2,745,206.16 1/2015 $ 38,206.00 $ 289,326.16
2/2015 % 145,838.64 $ 2,881,201.04 2/2015 % 38,206.00 $ 324,953.35
3/2015 % 145,838.64 $ 3,016,744.10 3/2015 $ 38,206.00 $ 360,462.17
4/2015 % 145,838.64 $ 3,151,836.86 4/2015  $ 38,206.00 $ 395,853.02
5/2015 $ 145,838.64 $ 3,286,480.80 5/2015 $ 38,206.00 $ 431,126.30
6/2015 % 145,838.64 $  3,420,677.42 6/2015 % 38,206.00 $ 466,282.39
7/2015 $ 145,838.64 $  3,554,428.21 7/2015 $ 38,206.00 $ 501,321.68
8/2015 $ 145,838.64 $  3,687,734.64 8/2015 $ 38,206.00 $ 536,244.56
9/2015 $ 145,838.64 $  3,820,598.19 9/2015 % 38,206.00 $ 571,051.42
10/2015 $ 145,838.64 $  3,953,020.34 10/2015  $ 38,206.00 $ 605,742.64
11/2015 $ 145,838.64 $  4,085,002.55 11/2015 $ 38,206.00 $ 640,318.61
12/2015 % 145,838.64 $ 4,216,546.27 12/2015 $ 38,206.00 $ 674,779.71

*4 1/2016 $ 148,755.41 $  4,350,275.11 1/2016 $ 38,206.00 $ 709,126.31
2/2016 % 148,755.41 $  4,483,559.66 2/2016 % 38,206.00 $ 743,358.81
3/2016 % 148,755.41 $  4,616,401.41 3/2016 % 38,206.00 $ 777,477.59
4/2016 % 148,755.41 $  4,748,801.83 4/2016 % 38,206.00 $ 811,483.01
5/2016 $ 148,755.41 $  4,880,762.38 5/2016 $ 38,206.00 $ 845,375.45
6/2016 % 148,755.41 $ 5,012,284.52 6/2016 % 38,206.00 $ 879,155.30
7/2016 $ 148,755.41 $ 5,143,369.70 7/2016 % 38,206.00 $ 912,822.92
8/2016 $ 148,755.41 $ 5,274,019.39 8/2016 $ 38,206.00 $ 946,378.68
9/2016 $ 148,755.41 $ 5,404,235.03 9/2016 $ 38,206.00 $ 979,822.97
10/2016 % 148,755.41 $ 5,534,018.06 10/2016 $ 38,206.00 $ 1,013,156.15
11/2016 $ 148,755.41 $  5,663,369.92 11/2016 $ 38,206.00 $ 1,046,378.58
12/2016  $ 148,755.41 $ 5,792,292.03 12/2016 $ 38,206.00 $ 1,079,490.64
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NET PRESENT VALUE FAIR RENTAL NET PRESENT VALUE

REF MONTH RENT DUE (RUNNING ToTaL) REF  MONTH VALUE (RUNNING TOTAL)
*5 1/2017  $ 151,730.52 $ 5,923,355.71 1/2017 % 38,206.00 $ 1,112,492.70
2/2017 % 151,73052 §$ 6,053,983.96 2/2017 % 38,206.00 $ 1,145,385.11
3/2017 % 151,730.52 $ 6,184,178.23 3/2017 $ 38,206.00 $ 1,178,168.24
4/2017 % 151,730.52 % 6,313,939.96 4/2017 % 38,206.00 $ 1,210,842.47
5/2017 % 151,730.52 $ 6,443,270.59 5/2017 $ 38,206.00 $ 1,243,408.14
6/2017 % 151,730.52  $ 6,572,171.54 6/2017 % 38,206.00 $ 1,275,865.61
7/2017 % 151,730.52 §$ 6,700,644.26 7/2017 % 38,206.00 $ 1,308,215.26
8/2017 $ 151,730.52  $ 6,828,690.16 8/2017 $ 38,206.00 $ 1,340,457.43
9/2017 % 151,73052 $ 6,956,310.65 9/2017 % 38,206.00 $ 1,372,592.49
10/2017  $ 151,73052  $ 7,083,507.16 10/2017 $ 38,206.00 $ 1,404,620.78
11/2017 $ 151,73052 §$ 7,210,281.08 11/2017  $ 38,206.00 $ 1,436,542.67
12/2017 % 151,730.52 % 7,336,633.84 12/2017 % 38,206.00 $ 1,468,358.50

*6 1/2018 $ 154,765.13  $ 7,465,085.47 1/2018 §$ 38,206.00 $ 1,500,068.64
2/2018 $ 154,765.13  $ 7,593,110.35 2/2018 $ 38,206.00 $ 1,531,673.42
3/2018 $ 154,765.13  $ 7,720,709.91 3/2018 $ 38,206.00 $ 1,563,173.21
4/2018 % 154,765.13  $ 7,847,885.54 4/2018 $ 38,206.00 $ 1,594,568.34
5/2018 $ 154,765.13  $ 7,974,638.66 5/2018 $ 38,206.00 $ 1,625,859.18
6/2018 % 154,765.13  $ 8,100,970.68 6/2018 $ 38,206.00 $ 1,657,046.05
7/2018 $ 154,765.13  $ 8,226,882.99 7/2018 % 38,206.00 $ 1,688,129.32
8/2018 $ 154,765.13  $ 8,352,376.98 8/2018 $ 38,206.00 $ 1,719,109.32
9/2018 $ 154,765.13  $ 8,477,454.05 9/2018 $ 38,206.00 $ 1,749,986.39
10/2018 $ 154,765.13  $ 8,602,115.59 10/2018 $ 38,206.00 $ 1,780,760.88
11/2018 §$ 154,765.13  $ 8,726,362.96 11/2018 $ 38,206.00 $ 1,811,433.14
12/2018 $ 154,765.13  $ 8,850,197.56 12/2018 $ 38,206.00 $ 1,842,003.49

*7 1/2019 $ 157,860.43 $ 8,976,089.20 1/2019 $ 38,206.00 $ 1,872,472.28
2/2019 $ 157,860.43 % 9,101,562.60 2/2019 % 38,206.00 $ 1,902,839.84
3/2019 % 157,860.43 $ 9,226,619.15 3/2019 % 38,206.00 $ 1,933,106.52
4/2019 $ 157,860.43 % 9,351,260.23 4/2019 $ 38,206.00 $ 1,963,272.64
5/2019 $ 157,860.43 $ 9,475,487.21 5/2019 $ 38,206.00 $ 1,993,338.54
6/2019 % 157,860.43 $  9,599,301.49 6/2019 $ 38,206.00 $ 2,023,304.55
7/2019 $ 157,860.43 $ 9,722,704.41 7/2019 % 38,206.00 $ 2,053,171.01
8/2019 % 157,860.43 $  9,845,697.37 8/2019 % 38,206.00 $ 2,082,938.25
9/2019 $ 157,860.43 $ 9,968,281.70 9/2019 $ 38,206.00 $ 2,112,606.59
10/2019 $ 157,860.43 $ 10,090,458.79 10/2019 $ 38,206.00 $ 2,142,176.37
11/2019 $ 157,860.43 $ 10,212,229.96 11/2019 $ 38,206.00 $ 2,171,647.90
12/2019 $ 157,860.43 $ 10,333,596.59 12/2019 % 38,206.00 $ 2,201,021.53

*8 1/2020 $ 161,017.64 $ 10,456,979.26 1/2020 $ 38,206.00 $ 2,230,297.56
2/2020 $ 161,017.64 $ 10,579,952.03 2/2020 $ 38,206.00 $ 2,259,476.34
3/2020 $ 161,017.64 $ 10,702,516.26 3/2020 $ 38,206.00 $ 2,288,558.18
4/2020 $ 161,017.64 $ 10,824,673.29 4/2020 $ 38,206.00 $ 2,317,543.39
5/2020 $ 161,017.64 $ 10,946,424.48 5/2020 $ 38,206.00 $ 2,346,432.32
6/2020 $ 161,017.64 $ 11,067,771.19 6/2020 $ 38,206.00 $ 2,375,225.26
7/2020 $ 161,017.64 $ 11,188,714.75 7/2020 $ 38,206.00 $ 2,403,922.55
8/2020 $ 161,017.64 $ 11,309,256.50 8/2020 $ 38,206.00 $ 2,432,524.50

A.App.2156



A.App.2157

NET PRESENT VALUE FAIR RENTAL NET PRESENT VALUE

REF MONTH RENT DUE (RUNNING ToTaL) REF  MONTH VALUE (RUNNING TOTAL)
9/2020 $ 161,017.64 $ 11,429,397.79 9/2020 $ 38,206.00 $ 2,461,031.42
10/2020 $ 161,017.64 $ 11,549,139.93 10/2020 $ 38,206.00 $ 2,489,443.64
11/2020 $ 161,017.64 $ 11,668,484.26 11/2020 $ 38,206.00 $ 2,517,761.47
12/2020 $ 161,017.64 $ 11,787,432.09 12/2020 $ 38,206.00 $ 2,545,985.21

*Q 1/2021  $ 164,238.00 $ 11,908,355.81 1/2021  $ 38,206.00 $ 2,574,115.19
2/2021 % 164,238.00 $ 12,028,877.78 2/2021 % 38,206.00 $ 2,602,151.72
3/2021 % 164,238.00 $ 12,148,999.35 3/2021 % 38,206.00 $ 2,630,095.09
4/2021 % 164,238.00 $ 12,268,721.84 472021 % 38,206.00 $ 2,657,945.64
5/2021 % 164,238.00 $ 12,388,046.59 5/2021 % 38,206.00 $ 2,685,703.66
6/2021 % 164,238.00 $ 12,506,974.90 6/2021 % 38,206.00 $ 2,713,369.46
7/2021 $ 164,238.00 $ 12,625,508.11 7/2021 % 38,206.00 $ 2,740,943.34
8/2021 % 164,238.00 $ 12,743,647.52 8/2021 $ 38,206.00 $ 2,768,425.62
9/2021 $ 164,238.00 $ 12,861,394.44 9/2021 $ 38,206.00 $ 2,795,816.59
10/2021 % 164,238.00 $ 12,978,750.17 10/2021 $ 38,206.00 $ 2,823,116.57
11/2021  $ 164,238.00 $ 13,095,716.01 11/2021 $ 38,206.00 $ 2,850,325.84
12/2021  § 164,238.00 $ 13,212,293.27 12/2021 $ 38,206.00 $ 2,877,444.73

*10 1/2022 % 167,522.76 $ 13,330,807.02 1/2022 % 38,206.00 $ 2,904,473.51
2/2022 % 167,522.76 $ 13,448,927.05 2/2022 % 38,206.00 $ 2,931,412.50
3/2022 % 167,522.76 $ 13,566,654.64 3/2022 % 38,206.00 $ 2,958,261.99
4/2022 % 167,522.76 $ 13,683,991.12 4/2022 % 38,206.00 $ 2,985,022.28
5/2022 % 167,522.76 $ 13,800,937.77 5/2022 $ 38,206.00 $ 3,011,693.66
6/2022 % 167,522.76 $ 13,917,495.89 6/2022 % 38,206.00 $ 3,038,276.44
7/2022 % 167,522.76 $ 14,033,666.78 7/2022 % 38,206.00 $ 3,064,770.90
8/2022 $ 167,522.76 $ 14,149,451.72 8/2022 $ 38,206.00 $ 3,091,177.34
9/2022 % 167,522.76 $ 14,264,851.99 9/2022 $ 38,206.00 $ 3,117,496.04
10/2022 $ 167,522.76 $ 14,379,868.87 10/2022 $ 38,206.00 $ 3,143,727.32
11/2022 $ 167,522.76 $ 14,494,503.64 11/2022 % 38,206.00 $ 3,169,871.44
12/2022 % 167,522.76 $ 14,608,757.56 12/2022 % 38,206.00 $ 3,195,928.71

*11 1/2023 % 170,873.21 $ 14,724,909.38 172023 $ 38,206.00 $ 3,221,899.41
2/2023 % 170,873.21 $ 14,840,675.32 2/2023 $ 38,206.00 $ 3,247,783.83
3/2023 % 170,873.21 $ 14,956,056.66 3/2023 % 38,206.00 $ 3,273,582.25
4/2023 % 170,873.21 $ 15,071,054.66 4/2023 % 38,206.00 $ 3,299,294.96
5/2023 $ 170,873.21 $ 15,185,670.62 5/2023 % 38,206.00 $ 3,324,922.25
6/2023 % 170,873.21 $ 15,299,905.79 6/2023 % 38,206.00 $ 3,350,464.40
7/2023 $ 170,873.21 $ 15,413,761.44 7/2023 % 38,206.00 $ 3,375,921.69
8/2023 $ 170,873.21 $ 15,527,238.83 8/2023 % 38,206.00 $ 3,401,294.40
9/2023 $ 170,873.21 $ 15,640,339.22 9/2023 $ 38,206.00 $ 3,426,582.82
10/2023 % 170,873.21 $ 15,753,063.87 10/2023 $ 38,206.00 $ 3,451,787.23
11/2023 §$ 170,873.21 $ 15,865,414.01 11/2023 $ 38,206.00 $ 3,476,907.90
12/2023 % 170,873.21 $ 15,977,390.89 12/2023 % 38,206.00 $ 3,501,945.11

*12 1/2024 % 174,290.67 $ 16,091,227.86 1/2024 $ 38,206.00 $ 3,526,899.15
2/2024 $ 174,290.67 $ 16,204,686.63 2/2024 $ 38,206.00 $ 3,551,770.27
3/2024 % 174,290.67 $ 16,317,768.47 3/2024 $ 38,206.00 $ 3,576,558.78
4/2024 % 174,290.67 $ 16,430,474.61 4/2024 % 38,206.00 $ 3,601,264.92
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NET PRESENT VALUE FAIR RENTAL NET PRESENT VALUE
REF MONTH RENT DUE (RUNNING ToTaL) REF  MONTH VALUE (RUNNING TOTAL)
5/2024 $ 174,290.67 $ 16,542,806.32 5/2024 % 38,206.00 $ 3,625,888.99
6/2024 % 174,290.67 $ 16,654,764.83 6/2024 % 38,206.00 $ 3,650,431.25
7/2024 $ 174,290.67 $ 16,766,351.38 7/2024 % 38,206.00 $ 3,674,891.97
8/2024 $ 174,290.67 $ 16,877,567.22 8/2024 $ 38,206.00 $ 3,699,271.43
9/2024 $ 174,290.67 $ 16,988,413.57 9/2024 $ 38,206.00 $ 3,723,569.89
10/2024 $ 174,290.67 $ 17,098,891.66 10/2024 $ 38,206.00 $ 3,747,787.63
11/2024 $ 174,290.67 $ 17,209,002.71 11/2024 $ 38,206.00 $ 3,771,924.91
12/2024 $ 174,290.67 $ 17,318,747.94 12/2024 % 38,206.00 $ 3,795,982.00
*13 1/2025 §$ 177,776.49 $ 17,430,316.19 1/2025 $ 38,206.00 $ 3,819,959.17
2/2025 % 177,776.49 $ 17,541,513.77 2/2025 $ 38,206.00 $ 3,843,856.67
3/2025 % 177,776.49 $ 17,652,341.93 3/2025 $ 38,206.00 $ 3,867,674.79
4/2025 % 177,776.49 $ 17,762,801.89 4/2025 §$ 38,206.00 $ 3,891,413.77
5/2025 $ 177,776.49 $ 17,872,894.87 5/2025 $ 38,206.00 $ 3,915,073.89
6/2025 $ 177,776.49 $ 17,982,622.10 6/2025 % 38,206.00 $ 3,938,655.40
7/2025 $ 177,776.49 $ 18,091,984.78 7/2025 $ 38,206.00 $ 3,962,158.57
8/2025 % 177,776.49 $ 18,200,984.13 8/2025 $ 38,206.00 $ 3,985,583.65
9/2025 $ 177,776.49 $ 18,309,621.36 9/2025 % 38,206.00 $ 4,008,930.91
10/2025 $ 177,776.49 $ 18,417,897.66 10/2025 $ 38,206.00 $ 4,032,200.61
11/2025 $ 177,776.49 $ 18,525,814.25 11/2025 §$ 38,206.00 $ 4,055,392.99
12/2025 $ 177,776.49 $ 18,633,372.30 12/2025 $ 38,206.00 $ 4,078,508.33
Totaws: $ 23,993,004.41 $ 18,633,372.30 TotaLs: $ 5,310,634.00 $ 4,078,508.33
TABLE V. ACCELERATED RENT DAMAGES
REF  DESCRIPTION AMOUNT
& PRESENT VALUE OF FUTURE RENT $ 18,633,372.30
*2 PRESENT VALUE OF FAIR RENTAL VALUE $ 4,078,508.33

ACCELERATED RENT DAMAGES: $ 14,554,863.98

TABLE VI. DIMINUTION IN VALUE

REF DESCRIPTION

*1 FAIR MARKET VALUE WITH LEASE

*2 FAIR MARKET VALUE WITHOUT LEASE
DIMINUTION IN VALUE:

AMOUNT
$ 19,700,000.00
$ 4,270,000.00
$ 15,430,000.00
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TABLE VII. TOTAL DAMAGES

INTEREST AS OF DAMAGE AMOUNT

REF  DESCRIPTION DAMAGE AMOUNT 10/16/2017 INCL. INTEREST
*1 UNPAID RENT, MARCH 2013 $ 140,175.55 $ 116,825.76 $ 257,001.31
*2 LATE PAYMENT CHARGE, MARCH 2013 $ 7,008.78 $ 7,008.78
*3 UNPAID RENT, APRIL 2013 $ 140,175.55 $ 114,682.80 $ 254,858.35
*4 LATE PAYMENT CHARGE, APRIL 2013 $ 7,008.78 $ 7,008.78
*5 UNPAID RENT, MAY 2013 $ 140,175.55 $ 112,608.97 $ 252,784.52
*6 LATE PAYMENT CHARGE, MAY 2013 $ 7,008.78 $ 7,008.78
*7 ACCELERATED RENT DAMAGES $ 14,554,863.98 $ 11,470,030.34 $ 26,024,894.31
*8 DIMINUTION IN VALUE $ 15,430,000.00 $ 12,159,685.48 $ 27,589,685.48
*9 EXPENSES W/ LATE PAYMENT CHARGES $ 28,384.62 $ 19,713.17 $ 48,097.79
Toras:  $ 30,454,801.58 $ 23,993,546.52 $54,448,348.10

TABLE VIIl. INTEREST ACCRUAL RATE
INTEREST PER DAY:  $ 15,007.77
INTEREST PER MONTH: $  456,486.34
INTEREST PER YEAR: $ 5,477,836.05
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From: Dan Gluhaich </o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=INTEROREALESTATEL.onmicrosoft.com-54191-
dgluhaich@interorealestate.com565>

Sent: Tuesday, August 06, 2013 5:17 PM
To: telllarry@gmail.com
Subject: FW: S. Virginia Car Wash

Dan Gluhaich #00s63076

Intero Real Estate Services

175 E. Main Ave, #130

Morgan Hill, CA 95037
408-201-0120 Direct
408-516-9869 Efax
dgluhaich@interorealestate.com

From: Richard Miller [mailto:rmillersfo@me.com]
Sent: Tuesday, August 06, 2013 5:11 PM

To: Dan Gluhaich

Subject: S. Virginia Car Wash

Dan

Further to our conversation on the S. Virginia site, let me expand on how we see the condition of this run-down
and tired property. We were given access to the site in July and performed a detailed walk through. The
problems we see include (but certainly not imited to) the following.

¢ Equipment room is a mess, with the chemical application board either missing pumps or broken pumps.

o The chemical board is disconnected and broken

» The conveyor hydraulic motor was leaking oil into the trench

» The motors on the wash cloth are leaking hydraulic fluid and therefore ruined the wash material which
will have to be 100% replaced.

o The conveyor was essentially installed in the wrong direction and we would have to reverse the flow of
the tunnel for proper operation

¢ The DRB computer control system is non-functioing and could require as much as $40,000 to install

» The tunnel is a dirty and as gross as we have ever seen. Herbst must have never cleaned anything for
years.

o The vacuum system could not be confirmed to be functional and will probably need substantial repairs.

» The employee rest area and bathrooms are in bad shape

These are the highlights (or lowlights as the case may be) and this is not uncommon in my experience in taking
over a Herbst site. For example, the site we took over with Jacksons at 2805 N. McCarran in Sparks, had a
situation where they were using 2,000,000 gallons of fresh water per month. We don't use that much water in a
year at our locations. We quickly discovered that a 2" water line had broken off and was free flowing into the

1

D&0045
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sewer. [ have never seen anything like that in my 25 years in the business. They frankly are not capable or
professional operators. Like this location, it was a dirty mess through and through.

Thank you,

Richard Miller

D&00046
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From: Dan Gluhaich
/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
/CN=RECIPIENTS/CN=INTEROREALESTATE1.ONMICROSOFT.COM-54191-
DGLUHAICH@INTEROREALESTATE.COM565
Subject: FW: Longley Chevron Revised 2-27-14.pdf
Date: February 28, 2014 at 8:02 AM
To: Stanley A. Zlotoff (zlotofflaw@gmail.com) zlotofflaw@gmail.com

THE BANK MAY WANT TO SEE THIS.
DAN

Dan Gluhaich Cal BRE #00963076
Intero Real Estate Services

175 E. Main Ave, #130

Morgan Hill, CA 95037
408-201-0120 Direct
408-516-9869 Efax
dgluhaich@interorealestate.com

From: Rob Cashell [mailto:rob@ceil.com]
Sent: Friday, February 28, 2014 5:39 AM

To: Dan Gluhaich

Subject: Longley Chevron Revised 2-27-14.pdf

Dan,

A.App.2164

Attached is the bid ($190k) we received this week on the work necessary to repair the tank that is leaking and bring other fuel related items
into compliance. We are able to go this route as a result of avoiding a Phase II. If we get into a Phase Il this number will easily surpass $250k.

Let me know if any questions.

Thx,
ROB

Longley Chevron
Revised 2-27-14.pdf

A.App.2164
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765 East Greg Street #103

Sparks, NV. 89431
Phone (775) 358-4403
Fax (775) 358-4411
keith@perkspetroleum.com
www.perkspetroleum.com

PROPOSAL and CONTRACT
REVISED 2/27/14

February 14, 2014

Job: Longley Chevron
Address: 7695 S Virginia St.

City: Reno, NV

Reference: Demo of existing tank pad
Installation of all new spill bucket and manholes
Installation of all new hanging hardware

Pursuant to your recent request, L.A. Perks respectively submit the following quotation to perform
the various services as listed below.

USA site for location of underground utilities.

Mobilize personnel, equipment, and associated materials to site.

Provide and install all necessary protective fencing / barricade around job site.
Conduct and document tailgate safety meetings with all affected personnel.
Layout and prep site for demo of existing 60’ X 60’ X 8” concrete tank pad. And a
70’ X13' X 6” drive pad underneath Eastside of canopy.

Once demo work has been completed, excavate around existing manholes for
tank entries points and prep for the new installation of fiberglass sumps.

All three gasoline tank to then be inert of all vapor so that tanks can be safely
entered and inspected

Existing 10,000 gallon gasoline tank will need to have existing tank lining
removed and reinstalled. Once lining has been reinstall tank lining company to
then follow the APl (American Petroleum institute) for all testing procedures. After
tank as had all passing results, tank will then be certified and cleared for
gasoline.

Provide and install (3) 42” Western Fiberglass sumps with 32” top hat reducers.
Provide and install (3) Pomeco 37" Steel watertight manhole covers

Provide and install (4) OPW 2100 series fill buckets with new fill adapters
Provide and install (3) OPW 2100 series Vapor Buckets with new vapor adapters

A.App.2165
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e Provide and install (4) 42" Pemco Steel watertight manholes cover for all three
gasoline turbines and one diesel turbine.

e Provide and install (8) 24” Pemoco steel watertight manhole cover for all existing
annular and tank gauging

e Once all new tank top equipment has been installed a new 60’ X 60’ X 8” tank
pad and a 70’ X 13’ X 6” drive pad on Eastside of canopy to be poured.

e Provide and install all new hanging hardware for existing gasoline and diesel
dispensers.

e Provide and install miscellaneous gasket as needed for leaky dispenser meters.

e Provide and install new Nucleus Chevron team POS. New POS system to come
as a duel station, scanners, printers, pin pads and Wayne Fusion for dispenser
interfacing etc.

e Once diesel and gasoline has been dropped into existing tanks. Entire system is
then to be purged of all air. Existing dispensers to have all calibrating check to
ensure they are in tolerance.

e L.A. Perks technician to verify all dispensers are work properly.

e L.A. Perks technician to install and program new POS and ensure all dispensers
are communicating with new POS.

o Dispensers and POS system to be fully functional before turning over to owners.

Exclusions:

o

O O O O O O

Permits or permit fees

Damages to any existing equipment

Installation of any new Ethernet, phone, wireless com, for P.O.S. etc.
Damages to any underground piping

Unforeseen regulatory requirements

Precision line or tank testing

Soil sampling / analytical

TOTAL QUOTE: $190,941.00

All of the above work to be completed in a workmanlike manner according to standard practices
for the sum of: One Hundred Ninety Thousand Nine Hundred Forty One 00/100 Dollars.

Payable as follows: 20% down with progressive billing.

This quote is good for 30 days.

Terms: A charge of 2% per month which is an Annual Percentage Rate of 24% will be charged on
all past due accounts.

Approximate dates when work will begin and when work will be completed

Any alteration or deviation from the above specifications involving extra cost of materials or Iabor
will only be executed upon written orders for same, and will become an extra charge over the
sum mentioned in this contact; all agreements must be made in writing.

Respectfully submitted,

By

Keith Perks

L.A. Perks Petroleum Specialists.

A.App.2166



A.App.2167

ACCEPTANCE
The undersigned hereby authorizes you to furnish all materials and labor required to complete the
work mentioned in the hereinabove proposal. The undersigned agrees to pay the amount stated
in the said proposal upon presentation of billing. In event it becomes necessary to refer said
proposal to an attorney, the undersigned agrees to pay attorney’s fees and all costs incurred in
the collection of the monies due under said proposal.

Dated: Signed

By

Nevada License 12559A Classifcation C1, unlimited

Nevada License 12559B Classifications Al15, 16, 19, 22 limit $5,000,000
Nevada License 12559C Classification B2, 4 limit $5,000,000

California License 678948 Classifications A, C-36, HAZ

Nevada Underground Handlers License 1018
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DOC B8 3016371

04/901/2004 92:30P Fes:25.00

BK1
Requested By

STEWART TITLE OF NORTHERN NEVADA
. - - Wash [of ty R d
APN: 043-011-47 Katggy:.L °"'3r¥. :eg:c:r':dcr

Mail Future Tax Statements to
and When Recorded Mail to:

John W. Hoffman
429 W. Plumb Lane
Reno, Nevada 89509

04160150

DEED

THIS INDENTURE, made as of the 1st day of January, 2004, by'and between
LONGLEY CENTER PARTNERSHIP, a Nevada co-partnership, herginafter called "Grantor",
and LONGLEY CENTER PARTNERS, L.L.C., a Nevada limited liability company, 429 W.

ents and appurtenances
and reversions, remainder

first hereinabove writte

Arfhur T. Hlnckley
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84/81/2064
2 of 12

DR A

TOUCHLESS CAR WASH, INC.

By:

Myron Tucker, President

NEV-IDA PROPERTY INVESTMENTS, L.L.C.
By:

Leonard C. Buck, Manager

HINCK LB L.I.C.

Zd] ]
: lHinékley Smith, Manage

By:

hur T. Hinekley, Trustee

ANNE E. BUCK 200¢0 IRREVOCABLE TRUST

onard C. Buck, Trustee

Randall Thothee
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TOUCHLESS CAR WASH, INC.

ucker, President

NEV-IDA PROPERTY INVESTMENTS, L.L.C.

By:

Leonard C. Buck, Manager

HINCKLEY-SMITH, L.E.C.

By:

By:

|
By
WM tee
RIS . BUCK 2000
I YOC RUST
By:
Randgall Thornton, Trustee
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84.'01/2664
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A O

TOUCHLESS CAR WASH, INC.

By:

Myron Tucker, President

ap—

By: l TN L
y:
anjll Thornton, Trstee
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84/01 /26884
5 of 13

NN R AR RO

STATE OF NEVADA, )
) ss.
COUNTY OF WASHOE. )

Onthis /% dayof %Z/L(LZ/ , 2004, personally appeared before me,
a Notary Public, Arthur T. Hinckley, who acknowledged to me that he executed the foregoing
instrument.

. MARGUERITE BENSO??;QB%:;J: - p

4\ Notary Public - State of N 7/ - g /w 3
sypnriPosatedn ‘::;Emw (bt dogpiele. [ ragn [ P o
A Notary Public

I
e

STATE OF IDAHO, )
) ss.
COUNTY OF )
On this day of red ‘before me,

a Notary Public, Myron Tucker, President

STATE OF NEVAD

COUNTY OF WASHOE.

, 2004, personally appeared before me,

A.App.2173
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STATE OF NEVADA )
) ss.
COUNTY OF WASHOE )

On this -27#™% <

(o
- M day of /ﬂfﬂa 0.l
instrument.

a Notary Public, Arthur T. Hinckley, who acknowledged to me that he executed the foregoing

2004, personally appeared before me

™ MARGUERITE BENSON-BRAUN
5\ Notary Public - State of Nevada
Appointment Recorded in Washos County

No: 89-56720-2 - Expires August 23, 2007

4“’-46& NILE P /\)‘QC

Nota:[yf'ﬁﬂhc

STATE OF IDAHO )

‘ ) ss.
COUNTY OF (!d )

Onthis (S~ day of MG,\ ('JA_
a Notary Public, Myro

uck, Manager
cknowledged to me that he exé

2004, personally appeared before me
Nev-Ida Property Investments, L.L.C., who
regoing instrument

Notary Public

A.App.2174

A.App.2174



016371 A.App.2175
S

D0 0 VR

STATE OF Nﬁlﬁ\_ﬂw )
- 85
COUNTY OF ONONOMEn. )

Onthis /P day of M&VQY\ , 2004, personally appeared before me,
a Notary Public, Carol Hinckley Smith, Manager of Hinckley-Smith, L.L..C., who acknowledged
to me that he executed the foregoing instrument.

Surdanor

Pubhc

STATE OF NEVADA, )

COUNTY OF WASHOE. )

, personally appeared bsfore me,
st, who acknowledged to me

Onthis  dayof
a Notary Pubhc Arthur T. Hinckley, Trustee
that he executed the foregoing instrument.

nckley

STATE OF NEVADA,

C WASH

On this
Notary Public, Leonard:]
acknowledged to me that'he

day o , 2004, personally appeared before me,
.BuMof the Anne E. Buck 2000 Irrevocable Trust, who
ecuted the foregoing instrument.

Notary Public
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AR 2257
S4/S1KESB4
2 of
STATE OF )
) ss.
COUNTYOF )
Onthis__ dayof , 2004, personally appeared before me,

a Notary Public, Carol Hinckley Smith, Manager of Hinckley-Smith, L.L.C., who acknowledged
to me that he executed the foregoing instrument.

Notary Public

STATE OF NEVADA, )
COUNTY OF WASHOE. )
On this day of

a Notary Public, Arthur T. Hinckley, Trustee Hinckley By-Pass Trust, who acknowledged to me
that he executed the foregoing instrument.

otamy

STATE OF NEVAD

n this Q-Z\:] day , 2004, personally appeared before me,

otary Public, Leonard C Blﬁ‘k\’llmstee/f the Anne E Buck 2000 Trrevocable Trust, who
acknowledged to me tha ecuted the foregoing instrument,

1@’/4 e =/ d%/L
Notary P}l’f)]lc e
4

A.App.2176
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STATE OF )
) ss.
COUNTYOF )
On this day of , 2004, personally appeared before me,

a Notary Public, Carol Hinckley Smith, Manager of Hinckley-Smith, L.L.C., who acknowledged
to me that he executed the foregoing instrument.

Notary Public

STATE OF NEVADA, )
) ss.
COUNTY OF WASHOE., )

: .
On this J’}f mday of g WM 004, personally app

MARGUERITE BENSON-BRAUN
Notary Putlic - State of Nevada
Bppominen; Azcorded in Washoe County

Mo GB-EE700-7 - Sxpiros August 26, 2007

|||||||||||||||||||||||||||||||||||||||||| i funh

, 2004, personally appeared before me,

regoing instrument.

acknowledged to me that he exe

Notary Public

A.App.2177
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STATE OF NEVADA, )
) ss.
COUNTY OF WASHOE. )

On this !5? day of ﬂf W , 2004, personally appeared before me,
a Notary Public, Randall Thornton, Trustee of the Christian E. Buck 2000 Irrevocable Trust,

who acknowledged to me that he executed the foregoing instrument.

M\W

Notary Public

A.App.2178
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ANV R R

LEGAL DESCRIPTION

The land referred to herein is pituated in the gtate of Nevada,
County of Washoe, daescribed as follows:

PARCEL 1:

The land referred to herein situated in the City of Reno,
County of Washoa, State of Navada, located w a portien
of the South 1/2 of the Northwest 1/4 of Section €, T.18M.,
R.20E., M.D.M., and being more particularly‘dsscribed as
follows: -

COMMENCING at the Southwest corner of Parxrcel =(¥ found
nail and tag on a fence post, as 8 on Parce No.
218, File No. 388954, as on file the ty Recorder’s
Office of Washoe County, Nevada; :?u%biiﬁirg; . &
distance of 579.25 feet to tha Northerly e of g

Lane;y

Thence along sald Northerly Xine
distance of 21.41 feet to

Thence leaving said Nort
00*1e’56" E., a distanc

Thence S. 89°40°18% E., a disatan
Wasterly side of South Virgin d the Noxrtheasterly

on_Record of Survey

Map No. 2887, Fi , on-file-in the County
Racoxder’a Office ‘ .

Thence aleong aad Westerly 1 i:g&nia Street 8.
2039719 E., \:ﬁgj eginning of a

cﬁivgig distarce of 94.26 feet, a central
a Oof 90*00r28% and dd of 60.00 faet to the
ortherly side of ga Lon y Lane;

Thence along said Noxrtherly line of Longley Lane 8,
£9°%21719" W. a ptanca of 342.78 feet to the TRUE POINT OF
BEGINNING, .

Continued on mext page
N ' -1
v EXHIBIT man

A.App.2179
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OO TR

Tha baais of bearing for this dascription im the West
property line of Parcel Map No. 218, File No. 388954, on
racord in the Office of the Washoe County Recorder, Nevada
(N 00"16’56%E)

APN: 043-011-47

Document Number 2024695 ia provided pursuant to the
requirxemaenta of Section 1. NRS 111.312

'PARCEL 2:

An easpemeant and right of way for ingress agas and

being a 5/8 inch iron rod as shown
File No. 388954, on flle in the of
Recorder of Washoe County, Nevada,

TRUE POINT OF BEGINNING; : -

Thence 800°16/56" W, a dists
northerly right-of-way of E

Thence along said right-of
322.63 feet to the eapte
Freeway:

Thence along said right-of-wsg
653.04 feet;

Thance leaving said ; [14*55749"E a distance of
126.66 feeat;

232.89 feet to the westerly
Straeet;

-way S20°33/19"E a digtance o#

185.19
Continuned on next page

A.App.2180
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| A

Thence leaving said right-of-wa
~way N86°24/22%W a di
249.82 feet to the TRUER POINT OF BEGINNING, a: gr::zgfleigf

that certain "Mutual Parking and Ac =
April 12, 1995 in Book 4282, Page 4‘0.:?5:3&3;:2:2: N:ecordad
1885230 of Official Recorda. )

VocumeNT No.'ao,;quqs ?Rovinen PER Section | NRS 111,317

A.App.2181



IN THE SUPREME COURT OF THE STATE OF NEVADA

LARRY J. WILLARD, individually and as;

Trustee of the Larry James Willard Trust Fund; NO. 77780
and OVERLAND DEVELOPMENT

CORPORATION, a California corporation,

Appellants,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Respondents.
/

APPENDIX TO APPELLANTS’ OPENING BRIEFS

VOLUME 10 OF 19

Submitted for all appellants by:

ROBERT L. EISENBERG (SBN 950)
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor
Reno, NV 89519
775-786-6868
RICHARD D. WILLIAMSON (SBN 1001)
JONATHAN TEW (SBN 9932)
ROBERTSON, JOHNSON, MILLER & WILLIAMSON
50 West Liberty Street, Suite 600
Reno, NV 89501
775-329-5600

ATTORNEYS FOR APPELLANTS
LARRY J. WILLARD, et al.

Docket 77780 Document 2019-35697



CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018
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DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181
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DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories

XiX



(cont 31)

32.

33.

DOCUMENT

DATE

Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease

XX

VOL. PAGE NO.

12

12
12

12

12

12

12

12
12
12
12
13
13

13

13

13

13

13
13

2765-2770

2771-2773
2774-2776

2777-2780

2781-2803

2804-2811

2812-2820

2821-2827
2828-2829
2830-2833
2834-2837
2838-2865
2866-2875

2876-2879

2880-2896

2897-2940

2941-2943

2944-2949
2950-2985



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381

XXi



(cont 34)

DOCUMENT DATE

Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard

XXii

VOL. PAGE NO.

15

15

15
15
15

15

15
15

15

15

15

15

15

15

15

15

3382-3391

3392-3397

3398-3441
3442-3444
3445-3446

3447-3453

3454-3471
3472-3480

3481-3490

3491-3498

3499-3506

3507-3512

3513-3518

3519-3528

3529-3539

3540-3547



(cont 34)

35.

36.

37.

38.

39.

40.

41.

DOCUMENT DATE

Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii

VOL. PAGE NO.
15 3548-3555
15 3556-3561
15 3562-3567
15 3568-3572
16 3573-3576
16 3577-3580
16 3581-3584
16 3585-3589
16 3590-3594
16 3595-3598



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv

DATE
01/05/18

01/05/18

03/06/18

03/06/18

03/09/18

03/15/18

03/26/18

03/26/18

03/27/18

04/13/18

04/18/18

VOL. PAGE NO.

16

16

16

16

16
16
16

16

16

16

16

16

16

16

16

3599-3602

3603-3606

3607-3640

3641-3644

3645-3649
3650-3653
3654-3656

3657-3659

3660-3665

3666-3671

3672-3674

3675-3692

3693-3702

3703-3738

3739-3741



(cont 52)

53.

54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief

XXV
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16

16

16

16

16

16

17

17

17

17

17

17

17

17

3742-3746

3747-3749

3750-3752

3753-3755

3756-3769

3770-3798

3799-3819

3820-3823

3824-3893

3894-3922

3923-3924

3925-3933

3934-3941

3942-3950



(cont 54)

55.

DOCUMENT DATE

Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment

XXVi
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17 3951-3958
17 3959-3962
17 3963-3965
17 3966-3975
17 3976-3977
3978-3982
17 3983-3989
17 3990-3994
17 3995-3997
17 3998-4000
17 4001-4004
17 4005-4009



57.

58.

59.

60.

61.
62.

63.

DOCUMENT

Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018

XXVii

DATE
06/06/18

06/22/18

06/29/18

11/30/18

12/03/18

12/11/18
12/11/18

12/28/18

VOL. PAGE NO.

17

17

18

18

18

18

18

18
18
18

18
18

18

18

4010-4018

4019-4036

4037-4053

4054-4060

4061-4092

4093-4096

4097-4129

4130-4132
4133-4136
4137-4140

4141-4144
4145-4179

4180-4212

4213-4216



NO. DOCUMENT

TRANSCRIPTS

64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!

DATE

08/17/15

01/10/17

12/12/17

09/04/18

01/04/18

VOL. PAGE NO.
18 4217-4234
19 4235-4303
19 4304-4331
19 4332-4352
19 4353-4357

1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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A.App.2183

DOC B 3291733
10/13/2005 03:16P Fee:43.00

BK1
Requested By

FIRST AMERICAN TITLE

Washoe County Assessor's Washoe County Recorder

Parcel Number: 043-011-47 Kathryn b sPRBTT 36315045
ooz o R i
Lionel Sawyer & Collins

50 West Liberty Street

Suite 1100

Reno, Nevada 89501

Eeerewdla. DI - HSSIII?.."‘S‘

Mail Tax bills to:

P.A. Morabito & Co., Limited
688 N. Coast Highway, No. 517
Laguna Beach, CA 92651

165786

Grant, Bargain an eed

Tltle Duly Authorlzed Agent

A.App.2183



A.App.2184

O AR 222
19/12/2085
2of 5
STATE OF NEVADA
COUNTY OF WASHOE
This instrument was acknowledged before me on Dro. ¢ , 2005 by

L nto wj(/m.(//‘% as //u/y-#a:»@,az;,&( of opgle pd

47e - / 74{47’ ey o
E6TARY2\‘) %ﬁ[c
My commission expires: Lo 7

A.App.2184



A.App.2185

T e

Exhibit A

Property Address: 7695 South Virginia Street, Reno, Nevada (APN 043-011-47)

Parcel I:

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South 1/2 of the Northwest 1/4 of Sectigh 6,T'ownship 18N., Range 20E.,
M.D.M,, and being more particularly described as follows:

Commencing at the South corner of Parcel "C" a found nail and tag on a fence post, as shown on Parcel
Map No. 218, File No. 388954, as on file in the County Recorder's Office of washoe County, Nevada;
Lane; Thence
along said Northerly line South 69°21'09" W_, a distance 1.41 feetﬁth&%el of Beginning;
Thence leaving said Northerly line of Longley Lane North 00°1 ast, a distatice of 406.67 feet;

of Survey Map No. ile No.
Nevada; Thence al i

p No. 218, File No. 388954, on ice of the County Recorder of washoe County, Nevada,
aid point being the True Poirit of Beginning; Thence South 00°16'56" West, a distance of 483.03 feet to
the Northerly right of way of Huffaker Lane; Thence along said right of way South 69°21'09" West a

f south Virginia Stfeet; Thence along said right of way South 20°39'19” East a distance of 185,19
; TW right'of way North 86°24'22" a distance of 249.82 feet to the True Point of

Book 4282, ;-a$ Document No, 1885230 of Official Records.

A.App.2185



App.2186

AT %

Document No. 2024695 provided per Section 1 NRS 111.312.

Note. The above metes and bounds description previously appeared in that certain Grant, Bargain, Sale
Deed recorded April 1, 2004 Instrument No. 3016371.

&\

Q

A.App.2186



A.App.2187

TR B 2

WASHOE COUNTY
RECORDER

OFFICE OF THE RECORDER 1801 E. NINTH STREET
KATHRYN L. BURKE, RECORDER POST OFFICE BOX 11130
REN , NEVADA 89520-0027
(775) 328-3661
(7 ) 325-8010

LEGIBILITY NO

The Washoe County Recorder's Office has determined that theattached document may not be
suitable for recording by the meth sed by the Recorder to preserve the Recorder's records.

Melia T Espejo

//“

A.App.2187
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EXHIBIT 41

EXHIBIT 41
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A.App.2189

DOC 1 3291760
10/13/2005 03:16P Fee:43.00

BK1
Requested By

Washoe County Assessor's FIRST AMERICAN TITLE
Parcel Numbers: 037-012-05, K.E::';:‘ o e R e dar

534-092-04, 043-011-47, of B RETT 120850 08
O
WHEN RECORDED, MAIL TO;

Lionel Sawyer & Collins

50 West Liberty Street

Suite 1100

Reno, Nevada 89501

Escrow No. 165786
Mail Tax bills to:
P.A. Morabito & Co., Limited

425 Maestro Drive
Reno, NV 89511

- 4 120,950,00

Grant, Bargain an

ts and appurtenances thereto belonging or

Mord.
epfembsr- 2005,

A.App.2189



A.App.2190
3231768

18/13/2685
2 of 5

0 D 2 T 0

Grantor:

P.A. Morabito & Co., Limited, a Nevada corporation

By:
Name: Paui@érabito
Title: President

A.App.2190



A.App.2191

TR T ] et

STATE OF CALIFORNIA
COUNTY OF ORANGE
This instrument was acknowledged before me on September 30, 2005 by Paul A. Morabito

as President of P.A. Morabito & Co., Limited.

NOTARY-RUBLIC ~—
g o My commission expires: February 14, 2007
s <[iE1] Notory Public - Calfomia
} Crange County

My Comm. ExpwesFety 14, 2007
/
\
o w

. >

] ~_

A.App.2191



A.App.2192
3291768

168/13/2085
4 af 5

OB O b

Exhibit A

Property Address: 350 North McCarran Bivd., Sparks, Nevada (APN 037-012-05)

Parcel A of Parce] Map 1308 for American Savings and Loan Association, according to the
map thereof, filed in the office of the County Recorder of Washoe County, State of Nevada on
December 29, 1981, as File No. 774726.

Property Address: 8895 Spanish Springs (La Posada) Road, Sparks, Nevada (APN 534-092-04)

Parcel 3 of Parcel Map No. 1747 for Arthur M. Paste! and amid Ranch Homes, Inc.,
according to the map thereof, filed in the Office of the County Recorder of Washoe County, State of
Nevada, on October 11, 1984,

Property Address: 7695 South Virginia Street, Reno, Nevada (APN 043:011-47)

Parcel I:
The land referred to herein situated in the Ciwwo , State of
Nevada, located within a portion of the South 1/2 of the Northyv { i

18N., Range 20E., M.D.M., and being more particul

No.' 388954, on record in
(North 00°16'56" East).

id right-of way North 21°04'38" West a distance of 653.04 feet;
y North 14°55'49" East a distance of 126.66 feet; Thence North

4

A.App.2192



A.App.2193
3091768

168/13/2685
5o0f 5

R0 O R

Thence leaving said right of way North 86°24'22" a distance of 249.82 feet to the True Point of
Beginning, as granted in that certain "Mutual Parking and Access Agreement" recorded April 12,
1995 in Book 4282, Page 40, as Document No. 1885230 of Official Records.

Document No. 2024695 provided per Section 1 NRS 111.312.

Note. The above metes and bounds description previously appeared in that certain Grant,
Bargain, Sale Deed recorded April 1, 2004 Instrument No. 3016371,

Property Address: 13900 Stead Boulevard, Reno, Nevada (APN 086-101-26

Being portions of the adjusted North parcel of Parcels B, C and D of Parce] Map
March 27, 1980, under File No. 664673, Official Records of Washoe Count:
described as follows:

No. 1075 recorded

31.42 feet; thence South 88E04'08 East, 179.68 feet; thence South M1E .68 feet; thence
North 88E04'08" West, 199.68 feet to the point of begi

Official Records.

Together with the easements and rights conveyed under the certain Conyeyance and Grant of Easement
Agreement between Dermody Family Limited ito & Co., Limited, dated
Oct. JQ. ., 2005 and recorded in the land recor evada on Oc'r‘ 12,208%,
2005 in Book ~fR , page VA asi together with the easements and
.A. Morabito & Co., Limited and
Dermody Family Limited Paftner, AN corded in the land records of
Washoe County, Nevada o as instrument no.

329110\ .

A.App.2193
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EXHIBIT 42

EXHIBIT 42
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A.App.2195
DOC # 3291761
10/13/2005 03:16P Fee:42.00

BK1
Requested By

FIRST AMERICAN TITLE
Assessor’s Parcel Numbers: 043-011-47 Katlg:';:.l.c"uquk.c"d‘r

= Recorder

Recording requested by and
when recorded return to:

Land Venture Partmers LLC
Attn: Richard J. Hauser

¢/o Capital Real Estate, Inc.

50 South 6™ Street, Suite 1480
Minneapolis, Minnesota 55402

MEMORANDUM OF LEASE
On September 30, 2005, the undersigned Lessor and Les ainy.ease, wherein
Lessor leased to Lessee the real property located in the County of Was da, which is

for a term
commencing on or about the date hereof and ¢ e option,

pursuant to the Lease, to extend the initial ter i ccessive perlods ofifive (5) years
each.

[Signatures on Following

@

GDG.15803.0012.memo lease. 0930 1

A.App.2195
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3291761

18/13/2685
2 of 4

D OGO

LESSOR:

Land Venture Partners LLC, a Delaware
limited liability ¢ompany

By: /QA’Q—__
Name Ul’a%es F. Vitt

Title: Vice Manager

STATE OF MINNESOTA )
}:SS
COUNTY OF HENNEPIN )

This instrument was acknowledged before me on October Aél, 200

by James F. Vitt as the Vice
Manager of Land Venture Partners LI.C,

S CHARLOTTE MARIA SCHU
’ * NOTARY PUBLIC - MINNESOTA b

p
a
E"'-. ¥ My Comm. Expires Jan. 31, 2007

@

GDG,15803.0072:memo 1@@139300{ 2

Yy

My

A.App.2196
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3291761

168/13/2085
3 of 4

O O R

LESSEE:

Berry-Hinckley Industries, a Nevada
corporation

By: %’_—'

Name: Paul@ofabito
Title: Chief Executive Officer

STATE OF CALIFORNIA )
):SS
COUNTY OF ORANGE )

This instrument was acknowledged before me on October ¢ , 200:
Executive Officer of Berry-Hinckley Industries.

Paul Morabito as Chief

ANNA-LISA LONER
Commission # 1400595

) Notary Public - Calfomia
Orange County
My Comm. Expires Feb 14, 2007

GDG.15 012.memo lease.093 3

A.App.2197
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EXHIBIT A

Property Address: 76935 South Virginia Street, Reno, Nevada (APN 043-011-47)

Parcel I:

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South 1/2 of the Northwest 1/4 of Section 6, Township 18N., Range 20E.,
M.D.M,, and being more particularly described as follows:

Commencing at the South corner of Parcel "C" a found nail and tag on a fence post, as shown on Parcel
Map No. 218, File No. 388954, as on file in the County Recorder's Office 0f Washoe County, Nevada;
thence North 00E16'56" East a distance of 579.25 feet to the Northerly side of\Longley Lane; Thence
along said Northerly line South 69E21'09" W, a distance of 21.41 feet to the Trug Point of Beginning;
Thence leaving said Northerly line of Longley L.ane North 00E16'56" East, a.distance of 406.67 feet;
Thence South 89E40'18" East, a distance of 275.76 feet to the Westerly side of South Virginia Street and
the Northeasterly corner of the parcel of land as shown on Record of Survey Map No.\2887, File No.
1902006, on file in the County Recorder's Office of Washoe‘Coun vada; Thence along said Westerly
line of South Virginia Street South 20E39'19" East a distance
the right; Thence along said curve a distance of 94.26 feet, a central an 90E00'28" and.a radius of

60.00 feet to the Northerly side of said Longley Lane; along said Norther e of Longley Lane
South 69E21'19" West a distance of 342.78 feet to-the True Point

The basis of bearing for this description is the
388954, on record in the Office of the Was

Parcel 2:
An easement and right ‘ ifig over that portion of the SE 1/2
of Section 6, Township 18 Nertth, R. SMD.M. ibed as follows;

said point being the True Point of Beginning; Thente South 00E16'56" West, a distance of 483.03 feet to
the No ight of way\of Huffaker Lane; Theng¢e alpng said right of way South 69E21'09" West a

ence along said right of way South 20E39'19" East a distance of
t of way North 86E24'22" a distance of 249.82 feet to the True Point

4

A.App.2198
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EXHIBIT 43

EXHIBIT 43
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DOC &# 3291766
10/13/2005 03:16P Fee:48.00

8K1
Requested By

FIRST AMERICAN TITLE

Washee Countz Recorder
Kathryn L . - Raeordcr

W

After recording, mail to:

Malkerson Gilliland Martin LLP
Attn: Kathleen M. Martin

220 South 6™ Street, Suite 1900
Minneapolis, MN 55402

ttached as Exhibit A (the
ted September 30, 2005
vada (the "Official Records

\ o)

d filed of record in the records of the County of Washoe, State of
" in Book W I B, Page A as Document No.

1029%90.doc

A.App.2200
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3231766

18/13/2685
2 of 18

AV E A0

B. WHEREAS, Lessor has obtained a loan from Lender secured by, among other
things, a Deed of Trust, Assignment of Rents and Leases, Security Agreement and Financing
Statement encumbering, among other things, the Property dated September 29, 2005 and filed of
record in the Official Records in Book D' 0, Page Y ! % as Document No.

\’] lﬂ 5 (the "Deed of Trust"), and as a condition to making such loan, it was
agrced between Lessor and Lender that Lessor would obtain from Lessee certain written
agreements; and

C. WHEREAS, Lessee and Lender desire hereby to establish certain rights,
safeguards, obligations and priorities with respect to their respective interests by means of the
following agreement.

NOW THEREFORE, for and in consideration of the Property and\of the mutual
covenants and promises herein contained, and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, Lessee and Lender agree.as follows:

1. The Lease and the rights of Lessee thereunder are and ha be subject and

action by Lessor, the te
there :

Wropeﬂy is located.

102990.doc 2

A.App.2201
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T T
18/13/20685
2 of 18
3. In no event shall Lender or any other Purchaser be:
a. liable for any act or omission of any prior landlord;
b. liable for the return of any security deposit which has not been delivered
to the Purchaser;
c. subject to any offsets or defenses which the Lessee might have against any

prior landlord;

d. bound by any payment of Base Annual Rental, Base Monthly Rental or
Additional Rental which the Lessee might have paid to any prior landlord for more than
the current month;

€.

successor-in-interest of Len
notice to Lessee of its acqui

102990.doc 3

A.App.2202
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c. make or enter into any amendment or modification to or termination of the
Lease.

7. Lessee agrees to certify in writing to Lender, upon request, whether or not any
default on the part of the Lessor exists under the Lease and the nature of any such default.
Lessee states that as of this date, the Lease is in full force and effect, without modification.
Lessee further states as follows:

a. Lessee is the tenant under the Lease for the Property. The Base Monthly
Rental presently is $120,000.00 per month.

b. The Lease term commenced or will commence on'the Effective Date, as
defined in the Lease. The termination date of the Lease term; excluding renewals and
extensions, is March 31, 2026. Lessee has the right to extend or renew-the Lease for four
(4) consecutive five (5) year periods.

c. The Lease has not been assigned, iiodi emented or amended in
any way by Lessee, except as described on the attache hee
constltutes the entire agreement between =

102990.doc 4

A.App.2203
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3281768

18/13-2685
5 of 18

AT A

without limiting such, the agreements of Lender shall specifically be binding upon any Purchaser
of the Property at foreclosure or otherwise.

10.  This agreement may not be modified other than by an agreement in writing signed
by the parties hereto or their respective successors-in-interest.

11.  This agreement may be signed in counterparts.
12.  If any term or provision of this Agreement shall to any extent be held invalid or

unenforceable, the remaining terms and provisions hereof shall not be affected thereby, but each
term and provision hereof shall be valid and enforceable to the fullest €xtent permitted by law.

certified or registered mail, return receipt requested, postage prepaid and addressed as provided
in the first paragraph of this Agreement, or at such other e to time designated
by the party receiving the notice.

102990.doc )
A.App.2204
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3291766

18/13/2885
B of 18

[T AR

IN WITNESS WHEREOF, Lessee and Lender have caused this instrument to be
executed as of the day and year first above written.

LESSEE:

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation

By: %'(/

s Curitasw CAD~
PAVL MADUARITO

STATE OF CAL Q)m a4 )

) ss.
COUNTY OF O ¢en nQE. )

he foregomg lnstrument was acknowledged before me on _QO¢Y. , 2005,
by Awl /Y\O r‘n-» y the m./\
of Berry-Hinckley Industnes a Nevada corporation, for n behalﬁﬁhe@rp ation.

ANNA-LISA LONIER

102990.doc 6

A.App.2205
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3291788

18/13/2685
7 of 18

RO A

LENDER:

M&I MARSHALL & ILSLEY BANK

- Kad b

Kefit D. Carlson, Senior Vice President——

STATE OF MINNESOTA )}
) ss.

COUNTY OF HENNEPIN )

KATHLEEN M. MARTIN
TARY RUBLIC - MINNESOTA ]
mmisstan Expires Jan. 31, 204 1;

v

102990.doc i
A.App.2206
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3291766
18/13/2005
g of 18

DA

LANDLORD:

LAND VENTURE PARTNERS LLC

By: %\""@2"‘”\

Jayﬁés F. Vitt, Vice Manager

STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

¢

The foregoing instrument was acknowledged before me c\a September 29, 2005, by
James F. Vitt, the Vice Manager of Land Venture Partners LLC, a Pelaware hmited liability
company, for and on behalf of the limited liability company.

tary PM
ST THLEEN M. MARTIN
- 2eld  NOTARY PUBLIC - MiNNESOTj)

comﬁ%sion Expires Jan, 31, 201

This instrument was prepared by:

Malkerson GillilandMartin LLP
220 South Sxith Street, Suite 1900
Minneapolis, MN 55402
612-344-1111

—

102990.doc 8

A.App.2207
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EXHIBIT A TO SNDA

Parcel I:

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South 1/2 of the Northwest 1/4 of Section 6, Township 18N,
Range 20E., M.D.M,, and being more particularly described as follows:

Commencing at the South comner of Parcel "C" a found nail and tag on a fence post, as shown on
Parcel Map No. 218, File No. 388954, as on file in the County Recorder's Office of Washoe
County, Nevada, thence North 00°16'56" East a distance of 579.25 fget'to the Northerly side of
Longley Lane; thence along said Northerly line South 69°21'09" W} a distance of 21.41 feet to
the True Point of Beginning; thence leaving said Northerly line of Longley Lane North
00°16'56" East, a distance of 406.67 feet; thence South 89°40'18" East, a distance of 275.76 feet

East)
APN: 043-011-47

Parcel 2:

at portion of the SE 1/2
follows;

102990.doc 9

A.App.2208
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granted in that certain "Mutual Parking and Access Agreement" recorded April 12, 1995 in Book
4282, Page 40, as Document No. 1885230 of Official Records.

Note: the above metes and bounds legal description previously appeared in that certain Grant,
Bargain, Sale Deed recorded April 1, 2004 Instrument No. 3016371.

\d/

102990.doc 10

A.App.2209
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EXHIBIT 44

EXHIBIT 44
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DOC 1B 3323645
12/14/2005 23:41P Fee:1E.00

BK1
Requestad By
PMCDONALD CARAND uILSON LLP

lashoa Count Rccerdtr
Klthryn L B - Rccordcr

WY

When recorded mail to:
A. J. Hicks

P.O. Box 2670

Reno, NV 89505

MEMORANDUM OF LEASE
WITH OPTIONS TO EXTEND

Winner’s Gammg Partnership, predecessor to Wmner ]
and subsequcntly as Lessee, relatmg to_pre

The land referred to herein s
Washoe, State of

order’s Office of Washoe County,
st a distance of 579 25 feet to the

: leaving said Northerly line of Longley Lane North
distance of 406.67 feet; thence South 89°40'18"
275.76 feet to the Westerly side of South Virginia
easterly corner of the parcel of land as shown on

A.App.2211



seafas\PP.2212

12/14/2005
2 of 3

O 00

said Westerly line of South Virginia Street South 20°39'19" East a
distance 221.31 feet to the beginning of a curve to the right; thence
along said curve a distance of 94.26 feet, a central angle of 90°00'28"
and a radius of 60.00 feet to the Northerly side of said Longley Lane;
thence along said Northerly line of Longley Lane South 69°21'19"
West a distance of 342.78 feet to the True Point of Beginning.

The basis of bearing for this description is the West property line of
Parcel Map No. 218, File No. 388954, on record i Office of the
Washoe County Recorder, Nevada (North 00°16'5

Parcel 2

that portion of the SE 'z of Section 6, To
East, M.D.M., described as follows:

East a distance 0f 232.89 feet to the
rginia Street; thence along said right

fway South ince of 185.19 feet; thence leaving
said right of way adistance 0f 249.82 feet to the True
Point of Beginning, as granted in that certain “Mutual Parking and
Access Agréement” recorded April 12, 1995, in Book 4282, Page 40,
as Document No. 1885230 of Official Records.

A.App.2212



33236497 App.2213
éEg}égEBEE

R 0

NOTE: The above metes and bounds legal description previously
appeared in that certain Grant, Bargain Sale Deed recorded April 1,
2004, Instrument No. 3016371.

Further, by subsequent amendments to said Lease, the Lessor granted to Lessee and
its successors and assigns options to extend the Lease through April 30, 2036.

Dated this /- day of December, 2005.

Lessee
Winner’s Gaming, Inc.

425 Maestro Drlve, Suite

Reno; \

STATE OF NEVADA )

COUNTY OF WASHOE. )

cendoe \ 2005,

This instrument w

.\w a'. SHARI PIERALLINI
: \w o s X Notary Public, State of Nevada
o4 Appointment No. 03-81593.2

166239.18
My Appt. Expires May 7, 2007

A.App.2213
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EXHIBIT 45

EXHIBIT 45
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DOC B2 3333288
02/24/2006 04:10P Fae:42.00
BK1
Requested By
RECORDING REQUESTED BY: FIRST AMERICAN TITLE
Washoe Count. Rcoordcr
Klthryn I. Bu - Rneordcr

b

First American Title
WHEN RECORDED RETURN TO: “““‘ “

Sujata Yalamanchili, Fsq.
Hodgson Russ LLP

One M&T Plaza, #2000
Buffalo, New York 14203

APN: 043-011-47
ORDER #: 203502 RB b

LEASE TERMINATION AG

This page added to provide Mnfo iréd by NRS 111.312 Sections 1-

2. (Additional recording fee applies) \
d

A.App.2215
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3353288
82/24,/2986
£ of 4

LEASE TERMINATION AGREEMENT

THIS LEASE TERMINATION AGREEMENT (this “Agreement”) is made as of
January _, 2006 (the “Effective Date”) between LAND VENTURE PARTNERS LLC, a
Delaware limited liability company ( “Landlord”) and BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation having its principal office at 425 Maestro Drive, Reno, Nevada 89511
(“Tenant”).

WHEREAS, Landlord and Tenant are parties to a certain Lease Agreement made as of
September 30, 2005 (the “Lease™), respectlng certain premises located at 7693, 7695 and 7699
S. Virginia St., Reno, Nevada , (APN 043-011-47) (the “Property’’), das more particularly
described on Exhibit A attached hereto; and

*%%and recorded October 13, 2005 as Instrument No. 3291781,

WHEREAS, Landlord and Tenant desire to terminate the Lease.

a

Washoe County, Névada

in counterparts.

In Witness Whereof, the partic
written above.

LANDLORD:

By:
Namg” James F. Vitt
Title: Vice Manager

Awu i TARY PUBLIC
. NOTARY PUBLIC - M ESOTA §

¥ My Comm. Explrex dan. 31,2007 My commission expires:___1-3¢-0 %

Willard/BHI

7695 8. Virginia, Reno, NV

APN 043-011-47

000160/00859 GBDOCS 508342v1

A.App.2216
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3353288

82/c4/2006
3 of 4

AN AN

TENANT:

BERRWSTRIES
By:

Name: j Y C l—z; “+
Title: P e

-

STATEOF 2. |} b~ —

COUNTY OF (v &yt

>
This instrument was acknowledged before-me on Fanoary , 2006 by
LISA LONIER
cmon # 1400595

B2 ntary Publc h Cd‘,;“m :
3 oun
O EreiesFeb 14,2007

My commission expires: QX‘]’)/ o7

Willard/BHI
7695 8. Virginia, Reno, NV

APN (M3-011-47
000160700859 GBDOCS 508342v1

A.App.2217
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82/24/28686
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AR AN AR A

EXHIBIT A

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada

Parcel 1:

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South 5 of the Northwest % of Section 6, Township 18 N., Range
20 E., M.D.M., and being more particularly described as follows:

on afence post, as shown on
der’s'\Office of Washoe
e northerly side of -

Commencing at the south corner of Parcel “C” a found nail and tag
Parcel Map No. 218, File No. 388954, as on file in the County Reco
County, Nevada; thence North 00°16°56™ East a distance of 579.25 feet to tt
Longley Lane;

Thence along said northerly line South 69°21°09” W., a the True Point

of Beginning;

Thence leaving said northerly line of Longl€y Lane 6’ istance of 406.67

feet;

Thence South 89°40°18” East, a distarice of 275. érly si Virginia

Street and the northeasterly corner of th o] of land as shown on record of Survey Map No
ashoe County, Nevada

Thence along said westerly 0°39°19” East a distance of

central angel of 90°00°28” and a radius of

e a/distance of 94.26 feet,

A non-exclusive easement for ingress, egress and access by and for vehicular and pedestrian
traffic and vehicle parking as sét forth in that certain Mutual Parking and Access Agreement
recorded April 12, 1995 in|Book 4282, page 40 as Instrument No. 1885230 of Official Records,
ashoe County Recorder’s Office, Washoe County, Nevada.

000160/09959 S 508/35]»7/

A.App.2218
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EXHIBIT 46

EXHIBIT 46

A.App.2219



A.App.2220

DOC #B 335B3289%9
02/24/2006 04 :10P Fee:43.00
BK1
Reguented By
FIRST AMERICAN TITLE
Washos CGunt Racorder
Kathr n L. e = Recorder

5 RPTT 703 94 95 I

RN

Washoe County Assessor’s WHEN RECORDED, MAIL, TO:

Parcel Number: 043-011-47
Escrow No.

Mail Tax bills to:
Berry-Hinckley Industries
425 Maestro Drive

Reno, Nevada 89502 (

York 14203

Buftalo,

Grant, Bargai

A.App.2220
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3353289

82/24/26086
2of 5

By accepting this Deed, Grantee acknowledges, agrees and confirms, for itself
and on behalf of all of its successors and assigns, that (1) Grantor has not accepted this Deed nor
acquired the Real Property based upon any representation, warranty, statement or expression of
opinion by Grantor or any person or entity acting or allegedly acting for or on behalf of Grantor

with respect to Grantor, the Real Property and all improvements eon and thereto

(collectively, the “Property”) or the “Condition of the Property” (as herginafter defined); (2) the

Property has been sold and conveyed and accepted by Grantee AS IS, IS, WITH ALL

of utilities, access to public road, habitability, merchantability, fitnéss or suitability for any

purpose, compliance of
\_/
1 1 {including, without limitation, those pertaining to

construction, building and health codes, gaming, land use, zoning, hazardous substances or toxic

wastes or substances, pollutants, contaminates, or other environmental matters), or any other

matters with respect to the Propgrty (collectively, the “Condition of the Property™), all of which

000160/099 DOCS 508341v2
P —

A.App.2221
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3353289
g2/24/20866
3 aof 5

A OO

are hereby expressly disclaimed by Grantor; (4) Grantee has been given full opportunity to
inspect and investigate each and every aspect of the Property, either independently or through
agents of Grantee’s choosing, including, without limitation, the Condition of the Property and (5)
Grantee, for itself and its successor and assigns, releases Grantor from all clé.ims, causes of

action, demands and liabilities of any nature regarding the Conditiof of the Property.

Dated this day of January, 2006.

Grantor:

Land Venture Partners

STATE OF MINNESOTA
COUNTY OF HENNEPIN

This instrum anuary Z5 , 2006 by James F.

limited liability company, on

(TS Ao D

NOTARY PUBLIC
My commission expires:  [-31-0%

A.App.2222
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3333289
82/24,/2886
4af 5

O O

ACCEPTANCE

Grantee:

P.A. Morabito & Co., Limited

S

~-
~

STATE OF Lo i o
COUNTY OF
RS

y commission expires: =2 /0

00(160/09959 GBI

A.App.2223
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EXHIBIT A

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada

Parcel 1:

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South % of the Northwest %4 of Sectign 6, Township 18 N., Range
20 E., M.D.M,, and being more particularly described as follows:

Commencing at the south comer of Parcel “C” a found nail and tag'on a fence post, as shown on
Parcel Map No. 218, File No. 388954, as on file in the County Recorder’s Qffice of Washoe
County, Nevada; thence North 00°16°56” East a distance of 579.25 feet\to the northerly side of -

Longley Lane;

Thence along said northerly line South 69°21°09” W, a dist . to the True Point
of Beginning;

Thence leaving said northerly line of Longle
feet;

A non-exclusive easement\for ingress, egress and access by and for vehicular and pedestrian
traffic and vehicle parking as set|forth in that certain Mutual Parking and Access Agreement
corded April 12, 1995 in Book/4282, page 40 as Instrument No. 1885230 of Official Records,
shoe County Recorder’s' Office, Washoe County, Nevada.

A.App.2224
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EXHIBIT 47

EXHIBIT 47
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APN # (946“ 0“’47

Recording Requested by:

Name First American Title Company

5310 Kietzke Ln. #100

Address Reno, NV 89511

A.App.2226

DOC B8 3353290
02/24/2006 04:10P Fee:43.00

BK1
Raquasted By

FIRST AHERICRN TITLE
Washos Countx Recorder

Knthr n L . - Rccerd.r

MR

( for Recorder’s use only )

City/State/Zip

This page added to provide ddditional information required by NRS 111.312 Sections 1-2.

A.App.2226



Washoe County Assessor’s
Parcel Number: 043-011-47
Escrow No. NS -303D02 -9 A \(.TI-D

Mail Tax bills to:
Berry-Hinckley Industries
425 Maestro Drive

Reno, Nevada 89502

A.App.2227

3353238

82/24/2006
2of 5

A M

WHEN RECORDED, MAIL TO:

Sujata Yalamanchili, Esq.
Hodgson Russ LLP
One M&T Plaza, Suite 2000

Buffalo, New Y(?I\Q%

Grant, Bargain and Sale d

FOR VALUABLE CONSIDE

Together with all

ereditaments and appurtenances thereto belonging

or.appertaining, and subject to all restrictions of record.

A.App.2227
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VA 0 O O

Dated this Z e_)_ﬂ‘day of January, 2006.
Grantor:

P.A. MORABITO & LIMITED

By:
Name:
Title:
STATE OF A/EW—’?DA
COUNTY OF Wﬁﬁﬂﬂ:’ o

This instrument was acknowledg

€ me O January&,%O b

JCEVOR LLoyp .

04565100000 G

"NOTARY PUBLIC

My ¢ 1881 nexpires:%ﬂg/ gﬂﬂf

SUSAN HILL

A.App.2228
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82/24/20886
4 of 5

(LT

EXHIBIT A

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada

Parcel 1:

The land referred to herein situated in the City of Reno, County o W hoe, State of Nevada,
located within a portion of the South 2 of the Northwest 4 of Section 6, Township 18 N., Range
20 E., M.D.M., and being more particularly described as follows:

Commencing at the south corner of Parcel “C” a found nail and tag on & fen ¢ post, as shown on
Longley Lane;

Thence along said northerly line South 69°21°09
of Beginning;

erly side of South Virginia
n record of Survey Map No.

ingress, egress and access by and for vehicular and pedestrian
forth in that certain Mutual Parking and Access Agreement

045651/00000 GBDOCS 507029v1

A.App.2229
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WASHOE COUNTY
RECORDER

OFFICE OF THE RECORDER
KATHRYN L. BURKE, RECORDER

1 E., NINTH STREET
POST OFFICE BOX 11130
ENQ, NEVADA 89520-0027
ONE\(775) 328-3661

FAX (775} 325-8010

LEGIBILITY NOTICE
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c/o Loan Services, PO Box 60654

Santa Barbara, California 93160-0654
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Larry Willard

133 Glenn Ridge Avenue

Los Gatos, CA 95030

DEED OF TRUST, FIXTURE FILING

Reno, Nevada 89512 (the "Address{es)").

This document serves as-a_fixture filin der Nevada Revised Statutes Section 104.9502.

Trustor Larry James
number is 553-54-0904.

ilard Trust dated November 14, 1987's organizational identification

Trustor Overland Development Corporation's organizational identification number is 94-1749554,
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1. DEED OF TRUST, OBLIGATIONS AND FUTURE ADVANCES
1.1 Deed of Trust. For valuable consideration paid and for other good and valuable consideration,

the receipt and sufficiency of which are hereby acknowledged, the Trustor hereby irrevocably and
unconditionally mortgages, grants, bargains, transfers, sells, conveys, sets over and assigns to the
Trustee and its successors and assigns, IN TRUST, for the benefit and security of the Beneficiary forever,
WITH POWER OF SALE AND RIGHT OF ENTRY AND POSSESSION, all of Trustor's right, title and
interest in and to the "Property” described below, to secure the prompt payment and performance of the
Obligations {as hereinafter defined), including without fimitation, all amounts due and owing to the
Beneficiary and all obligations respecting that certain One Year Adjustable Term Note, dated February
21, 2006, by Larry James Willard Trust dated November 14, 1987 and Overland Development
Corporation in favor of the Beneficiary in the original principal amount of $13,250,000.0¢ (the "Note"; and
collectively, along with all other agreements, documents, certificateg, and instruments delivered in
connection therewith, the "Loan Documents”), and any substitutichs, \modifications, extensions or
amendments to any of the Loan Documents.

to $13,250,000.00. The
by amendment to this

This Deed of Trust shall secure the principal amount of Obligations. of up
maximum amount of principal secured hereby may be increased or decréased

including, W|thout limitation, any other liabilities and future 3 3 direct, absolute or
contingent, now existing or hereafter ansmg from the ] rustor to ' .\ Future advances

1.2 Security Interest in Property. As contin ustor hereby
pledges, assigns and grants to the Beneficiary, and assigns, a security interest in any
of the Property (as hereinafter defined) constjtutingp of Trust is
and shall be deemed to be a security agre pursiant to the

A ny and all
personal property and fixtures and as ; g rights and

remedies of a secured party under the mmercial Code in addition to its rights heéreunder. This

1.3 Collateral Assignment of Leases and Rents.
assigns to the Beneficiary, ard its successors and assig
the Trustor's rights and benefit y.and alkLeases
and other amounts now ¥
Property. This collater $i e and effective imrpediately, but the Trustor shall
have a license, revocabl -
Event of Default (as hereinafter defined) occurs and the Beneficiary exercises its rights and remedies to
ants as set Brei

reby irrevocably and unconditionally
teral security for the Obligations all of

nd assigns, forever; provided, however, the conveyances,
ined in this Deed of Trust are upon the express condition that, if Trustor

roperty,” as used in this Deed of Trust, shall mean that certain parcel of
tires and improvements and all personal property constituting fixtures, as that

A.App.2233
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term is defined in the Uniform Commercial Code, now or hereafter thereon located at the Address(es), as
more particularly described in Exhibit A attached hereto, together with: (i) all rights now or hereafter
existing, belonging, pertaining or appurtenant thereto; (ii) the following categories of assets as defined in
the Uniform Commercial Code: goods (including inventory, equipment and any accessions thereto},
instruments {including promissory notes), documents, accounts ({including health-care-insurance
receivables), chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit rights
(whether or not the letter of credit is evidenced by a writing}, commercial tort claims, securities and all
other investment property, general intangibles (including payment intangibles and software), supporting
obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are
located on or used in connection with, or that arise in whole or in part out of the Trustor's use of or
business conducted on or respecting, the Property and any substitutions, replacements, accessions and
proceeds of any of the foregoing; (iii) all judgements, awards of damages and settlements hereafter made
as a result or in lieu of any Taking, as hereinafter defined; (iv) all of the fights and benefits of the Trustor
under any present or future leases and agreements relating to the Property, including, without limitation,
rents, issues and profits, or the use or occupancy thereof together wi
thereof, specifically excluding all duties or obligations of the Trustor of a

waps, forward rate
¢ or equity index
options, bond options, interest rate options, foreign exchange trarsaetions, cap transactions, floor

outstanding when due pursuant to the terms o ghts. Said term shall also include
all interest and other charges chargeable to the T -

at they are secured hereby.

2. EPRESENTATIONS, WARRANTIES, COVENANTS

Representations and Warranties. The Trustor represents and warrants that:

This Deed of Trust has been duly executed and delivered by the Trustor and is the legal, valid
and binding obligatioh of the Trustor enforceable in accordance with its terms, except as
limited by bankruptty, insolvency, reorganization, moratorium or other laws affecting the
ft of creéditors' rights generally;

A.App.2234
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(b) The Trustor is the sole legal owner of the Property, holding good and marketable fee simple
title to the Property, subject to no liens, encumbrances, leases, security interests or rights of
others, other than as set forth in any title insurance policy, title report, or final title opinion
issued in favor of, and accepted by, the Bank in connection with this Deed of Trust (the
"Permitted Encumbrances”);

(c) The Trustor is the sole legal owner of the entire lessor's interest in Leases, if any, with full
power and authority to encumber the Property in the manner set forth herein, and the Trustor
has not executed any other assignment of Leases or any of the rights or rents arising

thereunder,

{d) As of the date hereof, there are no Hazardous Substances (as hereinafter defined) in, on or
under the Property, except as disclosed in writing to and acknowledged by the Beneficiary;
and

(e) Each Obligation is a commercial obligation and does not represent a loan used for personal,

family or household purposes and is not a censumer transaction.

22 Recording; Further Assurances. The Trustor covenants that it shall, &} its sple cost and expense
ancd upon the request of the Beneficiary, cause this Deed and each amendment, modification or
supplement hereto, to be recorded and filed in such m

ribing any agricultural liens or
any such information to the

what constitutes “control” for such items of Property), with
ntrol to be in form and substance satisfactory to the Beneficiary, and (iii)

3 strictions on_the Tristor. The Trustor covenants that it will not, nor will it permit any other
person to, dw without the prior written approval of the Beneficiary in each instance:
4

A.App.2235
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{(a) Sell, convey, assign, transfer, mortgage, pledge, hypothecate, lease or dispose of all or any
part of any legal or beneficial interest in the Trustor or the Property or any part thergof or
permit any of the foregoing, except as expressly permitted by the terms of this Deed of Trust;

{b) Permit the use, generation, treatment, storage, release or disposition of any oit or other
material or substance constituting hazardous waste or hazardous materials or substances
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or

{c) Permit to be created or suffer to exist any mortgage, lien, security interest, attachment or other
encumbrance or charge on the Property or any part thereof or interest thersin {except for the
Permitted Encumbrances), including, without limitation, (i) any lien arising under any Federal,
state or local statute, rule, regulation or law pertaining to the release or cleanup of Hazardous
Substances and {ii) any mechanics' or materialmen's lien. The Trustor further agrees to give

24 Operation of Property. The Trustor covenants and &g

(a) The Trustor will not permit the Property t J purpose, will
at all times comply with all Federal, Z fions, and the
provisions of any Lease, easement eementa ectlng all or any pa of the Property,

and wil! obtain and maintain all gove mental or rustor, the
Property or the use thereof, ing b or building
codes or regulations and any fa i ing i g/ release or

(b) i i ' ty insured for such losses or damage, in such

full replacement cost of the
¢ Federal law and as otherw1se

A.App.2236
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from operation endorsement, and (v) such other endorsements as the Beneficiary may
request. The Trustor will furnish to the Beneficiary upon request such original policies,
certificates of insurance or other evidence of the foregoing as are acceptable to the
Beneficiary. The terms of all insurance policies shall be such that no coinsurance provisions
apply, or if a policy does contain a coinsurance provision, the Trustor shall insure the Property
in an amount sufficient to prevent the application of the coinsurance provisions;

(c) Trustor will not enter into or modify the Leases in any material respect without the prior written
consent of the Beneficiary, execute any assignment of the Leases except in favor of the
Beneficiary, or accept any rentals under any Lease for more than one month in advance and
will at alt times perform and fulfill every term and condition of the Leases;

(d) Trustor will at all times (i) maintain complete and accurate rgcords and books regarding the
Property in accordance with generally accepted accounting\principies and (i) permit the
Beneficiary and the Beneficiary's agents, employees and representatives, at such reascnable
times as the Beneficiary may request, to enter and inspect the Property and such books and
records; and

air nd condition {damage
w waste, impairment,

{e) Trustor will at al! fimes keep the Property in good and flrst-rate r
from casualty not excepted) and will not co

25 Nevada Covenants. Where not otherwise lnconSIstent with ther provisions.of this Deed of
Trust, Covenants Nos. 1; 2 (full replacement value); 3; i der the Note); 5; 6; 7

ater rates,
rust or any

betterment assessment or i i erted against o elatmg to the Property; provided that it
contests the same dilige [ proper proceedings and, at the Beneficiary's

A.App.2237
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"Taking"), or the commencement of any proceedings or negotiations that might result in a Taking, the
Trustor shall promptly give written notice to the Beneficiary, describing the nature and extent thereof. The
Beneficiary may, at its option, appear in any proceeding for a Taking or any negotiations relating to a
Taking and the Trustor shall promptly give to the Beneficiary copies of all notices, pleadings,
determinations and other papers relating thereto. The Trustor shall in good faith and with due diligence
and by proper proceedings file and prosecute its claims for any award or payment on account of any
Taking. The Trustor shall not settle any such claim without the Beneficiary's prior written consent. The
Trustor shall hold any amounts received with respect to such awards or claims, by settlement, judicial
decree or otherwise, in trust for the Beneficiary and promptly pay the same to the Beneficiary. The
Trustor authorizes any award or settlement due in connection with a Taking to be paid directly to the
Beneficiary in amounts not exceeding the Cbligations. The Beneficiary may apply such amounts to the
Cbligations in such order as the Beneficiary may determine.

any loss with respect to the
Property shall be paid to the Beneficiary and, at the option of the Beneficiary, be applied to the
ever, that if the Beneficiary
shall require repair of the Property, the Beneficiary may release all or any portion of such proceeds to the
Trustor for such purpose. Any insurance proceeds paid to the Trustorshall\be held in trust for the
Beneficiary and promptly paid to it.

3 CERTAIN RIGHTS O

3.2 Appraisals/Assessments. The Ben
expense, to obtain appraisals, environmef

33 Financial Statements.

expense, to require delivery of fi
from the Trustor or any guar
financial statements and/
required by the Benefici

ccessor Trustee. The procedure ided for substitution of the Trustee shall be conclusive of all
other provisions for substitution;statutory or otherwise.

35 Leases and Rent Roll. The Trustor shall deliver to the Beneficiary during each calendar year and
at such other times as the Benefigiary shall request a rent roll for the Property, in form acceptable to the
Beneficiary, listing all tenants|and pccupants and describing all of the Leases.

DEFAULTS AND REMEDIES

It. Evént of Default shall mean the occurrence of any one or more of the following

A.App.2238
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(a) default of any liability, obligation or undertaking of the Trustor or any guarantor of the
Obligations to the Beneficiary, hereunder or otherwise, including, without limitation, failure to
pay in full and when due any installment of principal or interest or default of the Trustor or any
guarantor of the Obligations under any other Loan Document or any other agreement with the
Beneficiary continuing for 10 days with respect to the payment of money or continuing for 30
days with respect to any other default;

{b) failure by the Trustor to perform, observe or comply with any of the covenants, agreements,
terms or conditions set forth in this Deed of Trust or the Loan Documents continuing for 30
days;

(c) the (i) occurrence of any material loss, theft, damage or destruction of, or (ii} issuance or

making of any levy, seizure, attachment, execution or similar,process on a material portion of

the Property,

(g) or limited
anization, or the

organization into another entity, or its ceasing’to carry on

{h) of the Obligations and, if the Trustor or any

ed liability company, the death of any

a judgement orjfudgements for the payment of money shall be rendered against the Trustor or
any guarantor of the'‘Obligations, and any such judgement shall remain unsatisfied and in
effect for any period of thirty (30) consecutive days without a stay of execution;

any levy, lien {in¢cluding mechanics lien), seizure, attachment, execution or similar process
shall be issued oOr levied on any of the property of the Trustor or any guarantor of the
Obligations;

ination or'revocation of any guaranty of the Obligations; or

A.App.2239
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(n} the occurrence of such a change in the condition or affairs {financial or otherwise) of the
Trustor or any guarantor of the Obligations, or the occurrence of any other event or
circumstance, such that the Beneficiary, in its sole discretion, deems that it is insecure or that
the prospects for timely or full payment or performance of any obligation of the Trustor or any
guarantor of the Obligations to the Beneficiary has been or may be impaired.

4.2 Remedies. ©On the occurrence of any Event of Default the Beneficiary may, at any time
thereafter, at its option and, to the extent permitted by applicable law, without notice, exercise any or all of
the following remedies:

{a) Declare the Obligations due and payable, and the Obligations shall thereupon become
immediately due and payable, without presentment, protest, demand or notice of any kind, all
of which are hereby expressly waived by the Trustor except for Obligations due and payable
on demand, which shall be due and payable on demand whether or not an event of default
has occurred hereunder;

{b) Enter, take possession of, manage and operate the Property {including all personal property
and all records and documents pertaining thereto) and any part thereof and exclude the

©)

= ommenced nor preclude the later
Beneficiary shall be liable to account
Lessees under the Leases are

therwise foreclose this Deed of Trust in any manner
the Trustor shall execute and deliver such instruments

In the event this Deed of Trust shall include more than one parcel of
(each hereinafter called a "portion”), the Beneficiary shall, in its sole

A.App.2240
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Hazardous Substances or ctherwise cure the Trustor's failure to comply with any statute,
regulation or ordinance relating to the presence or cleanup of Hazardous Substances, and the
Trustor shalt provide the Beneficiary or its agents with access to the Property for such
purposes; provided that the exercise of any of such remedies shall not be deemed to have
relieved the Trustor from any responsibility therefor or given the Beneficiary "control” over the
Property or cause the Beneficiary to be considered to be a mortgagee in possession, "owner™
or "operator” of the Property for purposes of any applicable law, rule or regulation pertaining to
Hazardous Substances; and

{f) Take such other actions or proceedings as the Beneficiary deems necessary or advisable to
protect its interest in the Property and ensure payment and performance of the Obligations,
including, without limitation, appointment of a receiver (and the Trustor hereby waives any
right to object to such appointment) and exercise of any~of the Beneficiary's remedies
provided herein or in any other document evidencing, securing or relating to any of the
Obligations or available to a secured party under the Uniform“Commercial Code or under
other applicable law.

In addition, the Trustee and the Beneficiary shall have all other remedies, provided by applicable
law, including, without limitation, the right to pursue a judicial sale of the Property orany portion thereof.

exercise by the Trustee or the Beneficiary of any remedy set fortt
discontinuance or abandonment of foreclosure proceedings against the Pro shall not waive the

Substances.

43 Advances. If the Trustor fails to pay or p ' igations respecting the Property, the
Beneficiary may in its sole disc¢retion do So-without wai ihg Trustor from any such obligation.
Any such payments may include, but are not.imited ents for taxes, assessments and other
governmental levies, water re gnance, repairs or improvements
hereunder shall be, until paid, part
payable to the Beneficiary, on
applicable law, at the highest rate

demand, together with [nterest thereon to the exteni permitted by
permitted under any of the notes evidencing the Obligations.

4.4 Cumulative Rights~and Remedies. All.of the foregoing rights, remedies and options (including
without-limitation the right to epter and-take-possession of the Property, the right to manage and operate
the“same, and the right to collect-Rents, in each-case whether by a receiver or otherwise) are cumulative
and in addition to any rights the Berieficiary might otherwise have, whether at law or by agreement, and
may be exercised separately or concurrently and none of which shall be exclusive of any other. The
Trustor further agrees that the \Trustee and the Beneficiary may exercise any aor all of its rights or
remedies set forth herein without having to pay the Trustor any sums for use or occupancy of the
Property.

&, Trustor's Waiver of Certain Rights. To the extent permitted by applicable law, the Trustor hereby
waives the benefit of all présent/and future laws (i) providing for any appraisal before sale of all or any
portion-of the Property op/(ii) irY any way extending the time for the enforcement of the collection of the
Ohligations-ercreatingor extending a period of redemption from any sale made hereunder.

10
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46 Transfer of Title. Upon the completicn of any sale or sales of any Property, Trustee shall execute
and deliver to the accepted purchaser or purchasers a good and sufficient deed of conveyance or
assignment and transfer, lawfully conveying, assigning, and transferring the Property sold, but without any
covenant or warranty, express or implied.

4.7 Effect of Sale. Any sale or sales made by virtue of or under this Deed of Trust, whether under any
power of sale herein granted or through judicial proceedings, shall, to the fullest extent permitted by law,
operate to divest all right, title, estate, interest, ctaim, and demand whatsoever, either at law or in equity, of
Truster in and to the property so sold, or any part thereof from, through or under Trustor, its successors and
assigns. The receipt by Trustee shall be full and sufficient discharge to any purchaser of the Property or any
part thereof sold as aforesaid for the purchase money; and no purchaser or his representatives, grantees or
assigns after paying such purchase money and receiving such receipt, shall be bound to see to the
application of such purchase money upon or for any trust or purpose of this. Deed of Trust, or in any manner
whatsoever be answerable for any loss, misapplication or non-applicati any such purchase money or
be bound to inquire as to the authorization, necessity, expedience or reglarityof any such sale.

4.8 Reconveyance. Upon written request of the Beneficiary and surrenderof this Deed of Trust and
any Notes to Trustee for cancellation or endorsement, and upon payment of\its fees and charges, Trustee
shail reconvey, without warranty, all or any part of the Property then subjecto this Deed of Trust. Any
reconveyance, whether full or partial, may be made in terms to “the person ‘gr persons legally entitled
thereto,” and the recitais in such reconveyance of any matters or shall be, conglusive proof of the
truthfuiness thereof.

5.
5.1 Costs and Expenses. To the extent per ay to the
Trustee and the Beneficiary, on demand,/all {including attorneys'|fees and
expenses and reasonable consulting, accounting age and similar professional fees and
charges) incurred by the Trustee an with the Trustee’s and the
Beneficiary's interpretation, recordation{of this D , ise, i forcement of
any of its rights, remedies and options se nd jn connection with any litigation
proceeding or dispute whether arising hereunder or therW|se relating fo the Obligations, together with
interest thereon to the extent perm|tted by appli ;L id in/full by the Trustor at the highest
rate set forth in any of the notes ev igations. nts owed by the Trustor hereunder
shall be, until paid, part of the this Deed of Trust, and the Beneficiary shall be
entitled, to the extent per i ounts in any action for a deficiency
against or redemption by , i e proceeds of a foreclosure sale or of

insurance proceeds.

tor hereby agrees to defend, and does hereby
of their respective directors, officers, employees,
Iess from all Iosses, damages, claims, costs or

r the Leases. It is understood that the assignment of the
e respon5|blllty for the control or management of the Property upon the
ake them liable for performance of any of the obligations of the Trustor
under Leases, respecting any condition of the Property or any other agreement or arrangement, written or
oral, or applicable law.

rding Hazardous Substances. The Trustor hereby agrees to defend, and
harmless each Indemnitee from and against any and all losses,

11
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current or future law, regulation or ordinance relating to the presence or cleanup of Hazardous
Substances on or affecting the Property. The Trustor agrees its obligations hereunder shall be
continuous and shall survive termination or discharge of this Deed of Trust and/or the repayment of all
debts to the Beneficiary including repayment of all Obligations.

54 Indemnitee's Expenses. If any Indemnitee is made a party defendant to any litigation or any
claim is threatened or brought against such Indemnitee concerning this Deed of Trust or the Property or
any part thereof or therein or concerning the construction, maintenance, operation or the occupancy or
use thereof by the Trustor or other person or entity, then the Trustor shall indemnify, defend and hold
each Indemnitee harmless from and against all liability by reason of said litigation or claims, including
attorneys' fees and expenses incurred by such Indemnitee in connection with any such litigation or claim,
whether or not any such litigation or claim is prosecuted to judgement. The within indemnification shall
survive payment of the Obligations, and/or any termination, release .or discharge executed by the
Beneficiary in favor of the Trustor.

55 Waivers. The Trustor waives notice of nonpayment, demand, presentment, protest or notice of

thereof. No delay or omission of the Beneficiary in exercising or enforcing an of its rights, powers,
privileges, remedies, immunities or discretion (all of which,& 5

agreement or transaction shall be cumulativ
the Beneficiary at such time or times and in
discretion may determine.
If a

56 Severabhility.

ent. This Deed of Trust shall run with the land and be binding upon and
tive heirs, executors, administrators, legal representatives, successors
and shall remain in full force and effect (and the Beneficiary shall be
entitled to rely thereon) until'all Obligaticns are fully and indefeasibly paid. The Beneficiary may transfer
and assign this Deed of Trust and deliver any collateral to the assignee, who shall thereupon have all of
e rights of the Benefici

12

A.App.2243



A.App.2244

3353292

82/24/2B866
13 of 17

O

59 Notices. Any notices under or pursuant to this Deed of Trust shall be deemed duly received and
effective if delivered in hand to any officer of agent of the Trustor or the Beneficiary, or if mailed by
registered or certified mail, return receipt requested, addressed to the Trustor or the Beneficiary at the
address set forth in this Deed of Trust or as any party may from time to time designate by written notice fo
the other party.

510 Governing Law. This Deed of Trust shall be governed by Nevada law without giving effect to the
conflicts of laws principles thereof,

511 Reproductions. This Deed of Trust and all documents which have been or may be hereinafter
furnished by the Trustor to the Beneficiary may be reproduced by the Beneficiary by any photographic,
photostatic, microfilm, xerographic or similar process, and any such reproduction shall be admissible in
evidence as the original itself in any judicial or administrative proceeding{whether or not the original is in
existence and whether or not such reproduction was made in the regulaf course of business).

5.12  Jurisdiction and Venue. The Trustor irrevocably submits to the\nonexclusive jurisdiction of any
Federal or state court sitting in California and any Federal or state court sittingin Nevada, over any suit,
action or proceeding arising out of or relating to this Deed of Trust, The Trustor irrevocably waives, to the
fullest extent it may effectively do so under applicable law, any objection it may now or hereafter have to
the laying of the venue of any such suit, action or proceeding brought in any‘suchcourt and any claim

that the same has been brought in an inconvenient foru sernts to process being
served in any such suit, action or proceeding (i) by the mailing™o registered or certified
mail, postage prepaid, return recelpt requested, to the Trustors addre et forth herein or such other
address as has been prowded in wrltlng to the Be itted by law,

5.13 ) OWINGLY
VOLUNTARILY AND INTENTIONALLY, AND AFTER AN OPPORTUNITY TO CONSULT WITH LEGAL
COUNSEL, (A) WAIVE ANY AND Y ACTION OR
PROCEEDING IN CONNECTION WITH.THIS DEED OF TRUST, THE QBLIGATIONS, ALL MATTERS
CONTEMPLATED HEREBY AND DOCU ; CONNECTION HEREWITH AND (B)
AGREE NOT TO CONSOLIDATE ANY SUC N WITH ANY'OTHER ACTION IN WHICH A JURY
TRIAL CAN NOT BE, OR HAS NOT BEEN WAIVED '"RUSTOR CERTIFIES THAT NEITHER

THE BENEFICIARY NOR | " AGENTS OR COUNSEL HAS
REPRESENTED, EXPRESSLY O ENEFICIARY WOULD NOT IN THE
EVENT OF ANY SUCH AIVER OF RIGHT TO TRIAL BY
JURY.

514  Arbitration. IN THE\EVENT THAT THE, JURY WAIVER S

TO ARBITRATION. SUCH ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COUNTY OF
SANTA BARBARA, CALI ,
CALIFORNIA CODE OF EIVIL) PROCEDURE. THIS AGREEMENT TO ARBITRATE SHALL BE
ANY AWARD RENDERED IN ANY SUCH ARBITRATION

dgement MAY BE ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION.

13
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EXECUTED under seal as of the date first above written.

Trustor:
Larry James Willard Trust dated November 14, 1987

e

Larry J. Willdrd, Trustee

Trustor;

14
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STATE OF CALIFORNIA :

$S.
COUNTY oF _ Smacka ( Lana -
Yo/ _

On 22, 20 ¢ before me, Wl’hf CASBpAN YY" N T2 )Personally
appeared wilaLAd ~personaliy-krewn-talhs (or provéd to me on

the basis of satisfact evidence) to be the personfs} whose namets) is/axg subscribed to the within
instrument and acknowledged to me that he/she/ttiqy executed the same in hisher/tidy authorized
capacity, and that by his/Rey/thsir signature on the instrument the personts), or the entity upon behalf of
which the personl§) acted, executed the instrument.

Witnegs my h@;gf;ical seal.

STATE OF CALIFORNIA

COUNTY OF iyt ¢ (ina

—

On vi- ., Z2Z. 20D before me,
appeared N K(ﬁl/k%
the basis of satisfactbry evidence) to be the perse
instrument and_acknMowledged 10 me that he/
capacity, and that by hislh\(!th&; signature on the-i
which the perso acted, executed the instrymen

$S.

authorized
n behalf of

Witness my hand and offical seal.

-t
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EXHIBIT A

Property Address: 7695 and 7699 §. Virginia, Reno, Nevada

Parcel 1;

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South % of the Northwest %4 of Section 6, Township 18 N., Range
20 E., M.D.M., and being more particularly described as follows:

Commencing at the south comer of Parcel “C” & found nail and tag on a fence post, as shown on
Parcel Map No. 218, File No. 388954, as on file in the County Recorder’s Office of Washoe

County, Nevada; thence North 00°16'56™ East a distance of 579.25 feet to the northerly side of
Longley Lane;

‘Thence along said northerly line South 69°21°09” W., s distance of 2141

to the True Point
of Beginning;

foet;
Thence South 89°40°18" East, & distance of 275,76 feet

Street and the northeasterly comer of the parcel of |
2887, File No. 1902006, on file in the County Reco!

Thence along said westerly line of South Virginia Street South 20°3
221.13 feet to the beginning of a curve to the rigl

Thence along said northerly line of
feet to the True Point of Beginning:

Parcel 2:

A non-exclusive casement for ingress, eg
traffic and vehicle parki

A.App.2247
3333892

B2/24/2006
1€ of 17

A.App.2247
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EXHIBIT A

Property Address: 7695 and 7699 S. Virginia, Reno, Nevada

Parcel 1;

The land referred to herein situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South ¥ of the Northwest % of Section 6, Township 18 N., Range
20 E., M.D.M., and being more particularly described as follows:

Commencing at the south corner of Parcel “C” a found nail and tag on a fence post, as shown on
Parcel Map No. 218, File No. 388954, as on file in the County Recorder’s Qffice of Washoe
County, Nevada, thence North 00°16°56” East a distance of 579.25 feet'to the northerly side of -

Longley Lane;

Thence along said northerly line South 69°21°09” W, a dis . True Point
of Beginning;

A non-exclusive easement for ingress, egress and access by and for vehicular and pedestrian
traffic and vehicle parking as set forth in that certain Mutual Parking and Access Agreement
ecorded April 12, 1995 in Book 4282, page 40 as Instrument No. 1885230 of Official Records,
shoe County Recorder’s Office, Washoe County, Nevada.

A.App.2248
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EXHIBIT 49
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LARRY J. WILLARD, individually and as;

Trustee of the Larry James Willard Trust Fund; NO. 77780
and OVERLAND DEVELOPMENT

CORPORATION, a California corporation,

Appellants,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Respondents.
/
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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange
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13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106
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DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340
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20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457
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24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688
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DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii
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8 1689-1690
8 1691-1696
8 1697-1701
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8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887
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Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953
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DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv
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9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018
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Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV
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9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181
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Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213
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Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006
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2219-2224

2225-2230

2231-2248
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31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii
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10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586
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(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories

XiX
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32.

33.

DOCUMENT

DATE

Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease

XX
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12

12

12

12

12

12
12
12
12
13
13

13

13

13

13

13
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2765-2770

2771-2773
2774-2776

2777-2780

2781-2803

2804-2811

2812-2820

2821-2827
2828-2829
2830-2833
2834-2837
2838-2865
2866-2875

2876-2879

2880-2896

2897-2940

2941-2943

2944-2949
2950-2985
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(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381

XXi
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DOCUMENT DATE

Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard

XXii
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15
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3382-3391

3392-3397

3398-3441
3442-3444
3445-3446

3447-3453

3454-3471
3472-3480
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3491-3498

3499-3506

3507-3512

3513-3518

3519-3528

3529-3539

3540-3547
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35.

36.

37.

38.

39.

40.

41.

DOCUMENT DATE

Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii
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15 3548-3555
15 3556-3561
15 3562-3567
15 3568-3572
16 3573-3576
16 3577-3580
16 3581-3584
16 3585-3589
16 3590-3594
16 3595-3598



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv
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01/05/18

01/05/18

03/06/18

03/06/18

03/09/18

03/15/18

03/26/18

03/26/18

03/27/18

04/13/18

04/18/18
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3599-3602
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3607-3640

3641-3644
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3650-3653
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3657-3659

3660-3665

3666-3671

3672-3674

3675-3692

3693-3702

3703-3738

3739-3741
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53.

54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief

XXV
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3742-3746

3747-3749

3750-3752
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3756-3769

3770-3798

3799-3819

3820-3823

3824-3893

3894-3922

3923-3924

3925-3933

3934-3941

3942-3950
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55.

DOCUMENT DATE

Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment

XXVi

VOL. PAGE NO.
17 3951-3958
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17 3963-3965
17 3966-3975
17 3976-3977
3978-3982
17 3983-3989
17 3990-3994
17 3995-3997
17 3998-4000
17 4001-4004
17 4005-4009



57.

58.

59.

60.

61.
62.

63.

DOCUMENT

Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018

XXVii

DATE
06/06/18

06/22/18

06/29/18

11/30/18

12/03/18

12/11/18
12/11/18

12/28/18
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17

17
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4010-4018

4019-4036

4037-4053

4054-4060
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4097-4129

4130-4132
4133-4136
4137-4140

4141-4144
4145-4179

4180-4212

4213-4216



NO. DOCUMENT

TRANSCRIPTS

64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!

DATE

08/17/15

01/10/17

12/12/17

09/04/18

01/04/18

VOL. PAGE NO.
18 4217-4234
19 4235-4303
19 4304-4331
19 4332-4352
19 4353-4357

1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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DOC # 3551284°>°

27/05/2007 08:49:30 AM
Requested By

CHICARGO TITLE AGENCY OF NEVADA
Washoe County Recoerder

Kathryn L. Burke - Recorder
Fee: $25.00 RPTT: $0.00

A P No. 043-011-47 Page 1 of 12

AT |

Prepared by and when .
recorded mail to:

James L. Morgan, Esq.
Henderson & Morgan, LLC
4600 Kietzke Lane, Suite K228
Reno, NV 89502

FOR THE PURPOSE OF COMPLYING WITH RS 239B.030(4), THE
UNDERSIGNED HEREBY AFFIRMS THAT THIS DOCUMENT ROES NOT CONTAIN
THE SOCIAL SECURITY NUMBER OF ANY PERSON.

ASSIGNMENT OF ENTITLEME ONTRACTS

"Lender ", party of the second part.

acq |rs, an interest (the "Adjacent Property”); and
ments and appurtenances to the Land or the Adjacent

(iii) all tenements, h
Property.

A.App.2253
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CREATED BY AGREEMENT DATED MARCH 19, 2003, all as borrowers (collectively,
the "Initial Borrowers") and Lender, as lender.

D. All capitalized words and terms which are used herein (and which
are not otherwise defined herein) shall have the respective meanings and be construed
herein as provided in Section 1.01 of the Credit Agreement and any reference to a
provision of the Credit Agreement shall be deemed to incorporate that provision as a part
hereof in the same manner and with the same effect as if the same were fully set forth
herein.

E. As a condition of the WGI Closing Date, which
Credit Agreement, Winners Gaming, Inc., a Nevada corporation

is referred to in the
"WGI") is required,

F. Pursuant to the Cred
conditions specified therein, Lender hag
Borrowers with an initial maximum
Hundred Thousand Dollars ($23

Agreement (together
substitutions and othe

items of personal property which are used in connection with, or which
relate to: (aa)the Real Property; (bb)the convenience store and retail
gasoline filling station business, any automotive service business and all
related activities to be conducted by, or on behalf of, Assignor on the Real
Property {collgctively, the "Convenience Store Facilities"); or (cc) any other
\fnbvherbst\ent

7695 & virginia.doc

A.App.2254
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business activity now, or hereafter, conducted by, or on behalf of, Assignor
on, or in connection with, the Real Property (collectively, the "Additional
Business(es)"); all together with any and all modifications, extensions, or
renewals thereof (collectively, the "Equipment Agreements");

(i) all leases, subleases, licenses, concessions, franchises and
other use or occupancy agreements which now exist or are hereafter
entered into and which relate to any portion of the Real Property, and all
guarantees, extensions, renewals, amendments and modifications thereof
(collectively, the "Spaceleases™);

(it} all present and future rents, issues, profits,\products, earnings,
accounts, rights, benefits, income, proceeds, payments,.revenue, receipts
and deposits of any kind or nature{c

and future Proceeds, of any nature whatsoever, deri or received
with respect fo, retail activitie§ and-.any other activity

(iv) all present and_future assignable permits, licenses, warranties,
contracts and other entltle '
to, or entered

ng to, the Real Property, the
al Business, together with any

- sonditionally assign to the Lender all of its right, title
3 Equipment Agreements, the Spaceleases, the Rents and

A.App.2255
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and Revenues. Without limiting the generality of the foregoing, and subject to the
provisions of Sections 4 and 5 below, Lender shall have the present and continuing
right with full power and authority, in its own name, or in the name of Assighor, or
otherwise: (aa)to do any and all things which Assignor may be or may become
entitled to do under the Equipment Agreements, Spaceleases, and/or Entitlements and
the right to make all waivers and agreements, give all notices, consents and releases
and other instruments and to do any and all other things whatsoever which Assignor
may be or may become entitled to do under said Equipment Agreements,
Spaceleases and/or Entitlements; and (bb) to make claim for,\enforce, collect, receive
and make receipt (in its own name, in the name of Assignor, orotherwise) for any and
all of the Rents and Revenues and to do any and all things which Assignor is or may
. Notwithstanding
t Leases or the

(i) the abandonment, invalidation or unenforceability of any-right, title of\interest of

Assignor therein; or (ii} in a breach or termimation pursuant to the terms-of, or a default
under, any such lease, license, contract, pr rights or agreement (other than to
the extent that any such term would be rendered ineffective pursuant to Hections 9-

2. The acceptance
performance under the i Agreements, the Spaceleases, the Rents and

encumbrance upon i
in the Entitlements;

A.App.2256
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(i) cause, or consent fo, any cancellation, termination or
surrender of any Equipment Agreement, Spacelease or Entitiement if such cancellation,
termination or surrender would be reasonably likely to materially and adversely affect
either the Convenience Store Facilities or any Additional Business (except for any
canceliation or termination of an Equipment Agreement, Spacelease or Entitlement which
is caused by a default thereunder on the part of a party other than Assignor or one of its
Affiliates);

Store Facilities or any Additional Business (except any cancellatln or termination of an
Equipment Agreement, Spacelease or Entittemen
thereunder on the part of a party other than Assig

(i) amend or modify any of the Equi cements or
the Spaceleases or any of the Entitlements-i ificati

Agreements, any Spaceleases or 3
be reasonably likely to result in any n

materially and adve
Business.

lwithstanding anything to the contrary contained in this

the Equipment Agreements, the Spaceleases, the

A.App.2257
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Entitlements and the properties and entitlements which are the subject thereof. Upon
the occurrence of an Event of Default, and so long as such Event of Default is
continuing, such license granted to Assignor may be immediately revoked by Lender
(except that, upon occurrence of an Event of Default under subsections 7.01(g), (h) or
(i) of the Credit Agreement, such license granted to Assignor shall be automatically
revoked) without further demand or notice and Lender is hereby empowered to enter
and take possession of the Real Property and to use, manage and operate the same
and to do all acts required or permitted by the Equipment Agreements, the
Spaceleases and/or the Entitlements, and perform such othek acts in connection with
the use, management and operation of the property and & :
subject of the Equipment Agreements, the Spaceleases ‘and‘\the Entitlements as

license granted to Assignor has been revoked, a
from exercising its rights and remedies whig €
Equipment Agreements, the Spaceleases, and/or [ y concern under
Section 1 of this Assignment or under this Sectlon 4. Shou
which resulted in any such revocation b
foreclosure, or a similar conveyance
granted to Assignor shall be immedi

granted to Assignor may be immediately
an Event of Default under

iIs hereby empowered
(i) enter and take possession of the Real Property; (i) manage and operate all, or any

A.App.2258
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are to be made as directed by Lender; and (v) settle compromise, bring suit in respect
of Rents and Revenues or otherwise deal with the perscn owing such Rents and
Revenues, either in the name of Assignor or in its own name; all on its own behalf or
through a receiver. If any such Rents and Revenues are collected by Assignor in
violation of this Assignment, such Rents and Revenues shall be held in trust for the
benefit of Lender. No action taken by Lender, or by a receiver, in exercising any of the
rights and remedies hereunder shall cause any of them to be characterized as a
"Mortgagee in Possession”. This Assignment is intended to be and is an absolute
present assignment from Assignor to Lender and not merely the passing of a security
interest. Lender agrees that, until such license granted to Assignor has been revoked,
as set forth above, Lender shall refrain from exercising its rights\and remedies which

are granted with respect to the Rents and Revenues and/a collection thereof
under Section 1 of this Assignment or under this Section 5. “Should the Event of
Default which resulted in any such revocati prior \to foreclosure
deed-in-lieu of foreclosure, or a similar conveyante unde st, then such
license granted to Assignor shall be immediately re demand or

notice and Lender shall, as soon as reasonably p053|ble, execu expense of
Assignor, such notices to third parties as-A

Events of Default).
6. Lender shall not

obligation or duty to be performed or di
Agreements the Spacele

A.App.2259
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counsel fees incurred in investigating or defending such claim, suffered by any of them
and caused by, relating to, arising out of, resulting from, or in any way connected with:
(i) this Assignment; (ii) any of the Equipment Agreements, Spaceleases, Entitlements, or
Rents and Revenues; or {jii) the management, control, care, operation or repair of the
Real Property, the Convenience Store Facilities and/or any Additional Business; all in
accordance with Section 5.13 of the Credit Agreement, which is incorporated by
reference herein, as if fully set forth herein (provided that this Section 7 shall not act to
relieve any Indemnified Party from liability which results from such Indemnified Party's
own gross negligence or willful misconduct).

8. Assignor agrees that this Assignment \and\the designation and
directions herein set forth are irrevocable. Until Bank Facility Termination has occurred,
Assignor will not make any other assignment, designation or direction inconsistent

9. No action or inacti

the Equipment Agreements, the Spac
Rents and Revenues.

10. : nits that it has the full right and
title to assign the Equipm 3 S eases, the Entitlements, the

II render this Assignment void. Upon such performance,
nder, at the request and the expense of Assignor, will

A.App.2260
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promptly deliver either an instrument canceling this Assignment or assigning the rights
of the Lender hereunder, as Assignor shall direct.

12.  Assignor and Lender intend that this Assignment shall be a
present, absolute and unconditional assignment, subject to the license granted above,
and not merely the passing of a security interest. During the term of this Assignment,
neither the Equipment Agreements, the Spaceleases, the Entitltements nor the Rents

~ and Revenues shall constitute property of Assignor {(or any estate of Assignor) within

the meaning of 11 U.S.C. § 541 (as it may be amended of\recodified from time to
time).

13.  This Assignment applies to, binds and inures tg¢ the benefit of, the
parties hereto and their respective heirs, administrators, execytors, successors and
assigns. This Assignment may not be modified or terminated ora

14.  All of the rights and remedigs-o eunder are cumulative

and not exclusive of any other right or remedy which ma
under any other Loan Document. Nothing i

the terms of the Loan Documents:
principal, interest, and other Indebtedn

A.App.2261
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IN WITNESS WHEREOF, the parties have executed the foregoing
instrument as of the day and year first above written.

ASSIGNOR: LENDER:
BERRY-HINCKLEY INDUSTRIES, FIRST NATIONAL BANK OF
a Nevada corporation NEVADA
_—
o, o’
rry E. Herbst,
President

STATE OF NEVADA )

TAY OI'-' EVADA
Counl of Clark

NOQTARY PUBLIC
STATE OF NEVADA
County of Clark
M. KNCWLES
Appt. No. 02-78995-1
t Expires Aug. 21. 2010

g
&2

10

A.App.2262
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LEGAL DESCRIPTION

All that certain real property situate in the County of Washoe, State of Nevada,
described as follows:

Parcel One (1):

The land referred to herein situated in the City of Reno, County of Washoe, State of
, hwest Quarter (NW
) of Section 6, Township 18 North, Range 20 East, and being more

particularly described as follows:

. S-C y Recorder's
Office of Washoe County, Nevada; thence North 00°16'56" Eas ¢ of 578.25

feet to the Northerly side of Longiey Lane;

a distance of 21.4 t to the
nce of

Westerly side of South
nd as shown on Record

EXHIBIT "A"
Page 1 of 2

A.App.2263
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Parcel One-A (1A):

A non exclusive easement for ingress, egress and access by and for vehicular and
pedestrian traffic and vehicle parking as set forth in that certain Mutual Parking and
Access Agreement recorded April 12, 1995 in Book 4282, Page 40 as Instrument No.
1885230 of Official Records, Washoe County Recorder's Office, Washoe County,
Nevada.

Document No. 3353290 is provided pursuant to the requiréments of Section 1.NRS
111.312

(APN No. 043-011-47)

Page 2 of 2

A.App.2264
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EXHIBIT 51

EXHIBIT 51
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DOC # 3551285

@7/95/2007 08:49:30 AN
Requesied By

CHICAGO TITLE AGENCY OF NEVADA

Hashoe
UCC FINANCING STATEMENT Kathryn b Burke o Ber order
FOLLOW INSTRUCTIONS (front and back) CAREFULLY Fee: $60. Bl RPTT:
A.NAME & PHONE OF CONTACT AT FILER [optional] Page 1 of 7
JAMES L. MORGAN; 775-825-7000
B. SEND ACKNOWLEDGMENT TO: (Name and Address) u I m Eﬂmhu mill " |
|-J—AMES L. MORGAN, ESQ. _|

HENDERSON & MORGAN, LLC

4600 KIETZKE LANE, SUITE K228
RENO, NV 89502

L _] /7

THE ABOVE@C}\IS FOR FILING OFFICE USE ONLY

1.DEBTOR'S EXACT FULL LEGALNAME -insertonly one debtor name (12 o 1b} - do not abbreviate orcombine names (N
1a. ORGAMIZATION'S NAME CP’
BERRY-HINCKLEY INDUSTRIES
oR 1b. INDIVIDUAL'S LAST NAME FIRST NAME MIBDLE NAME SUFFUX
b
15. MAILING ADDRESS CITY STATE PDST’}{I. CODE COUNTRY N
5195 LAS VEGAS BOULEVARD LAS VEGAS PNV 89119, USA \Y)
1d. SEEINSTRUCTIONS ADD'UINFO RE [1e. TYPE OF CRGANIZATION 1f. JURISDICTION OF CRGANIZATIO 1g. ORGANIZATIONALD #, if any G\l
CRGANIZATION
DEBTOR i CORP. | NEVADA | -1975 [vone
2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtar nan}z‘éa or 26) - do not ahbeviate or combine names
2a. ORGANIZATION'S NAME \
OR 2b, NDIVIDUAL'S LAST NAME ['\RST(\‘AME \ MIDOLE NAME SUFFIX
2c. MAILING ADDRESS CITY STATE POSTAL\CQQE/ COUNTRY
2d. SEEINSTRUCTIONS ADD'L INFO RE |2€ TYFPE OF ORGANIZATICN JUR?SDItﬂ'@N OF ORGANIZATION 2g. ORGANIZATICNAL ID #, if any
ORGANEZATION
DERTOR I | EI NONE
I
3. SECURED PARTY'S NAME {orNAME of TOTAL ASSIGNEESFASSIGNORS4) - insertonly onésecured party name (3a or;bi/
3a. CRGANIZATION'S NAME
" FIRST NATIONAL BANK OF NEVADA™
o 3b. INDIVIDUAL'S LAST NAME / / 1RST MA| MIDDLE MAME SUFFIX
3¢, MAILING ADDRESS oIy STATE [POSTAL CCDE COUNTRY
4950 W. FLAMINGO VE AS NV | 89103 USA

4. This FINANCING ST, covars the follnwmg allateral \_/

LL yﬁESENT AND FUTURE PERS NAfPRGPER’fY WHETHER NOW OWNED OR HEREAFTER ACQUIRED,
UDING, WITHOUT LIMITATION, THE PERSONAL PROPERTY DESCRIBED BY EXHIBIT "A" ATTACHED

HERETO AND INCORPORATEDBY REFERENCE HEREIN. SOME OF THE GOODS DESCRIBED BY

EXHIBIT "A" ARE, OR ARE TO BECOME, FIXTURES TO THE REAL PROPERTY DESCRIBED BY EXHIBIT "B"

CHED HERETO AND INCORPORATED BY REFERENCE HEREIN,

5, ALTERNA'HV DESKEMNATICN [if appllcable] LESéEE!LESSOR CONSIGNEE/CONSIGNOR BAILEE/BAILOR SELLER/BUYER AG. LIEN NON-UCC FILING

3 fior record] (or recarded; in the REAL I?_ Check to REQUES ARG (S) on Dekitor(s
if apolicablel

[ADDITIONAL FEE] optional All Debtors Deabtor 1 Debtar 2

B, OF’TiONAL FlLEFv‘. REFERENCE DATH

7695 8. VIRGINIA (WASHOE COUNTY RECORDER)

FILING OFFICE COPY — UCC FINANCING STATEMENT (FORM UCC1) (REV. 05/22/02)

A.App.2266
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UCC FINANCING STATEMENT ADDENDUM

FOLLOW INSTRUCTIONS {front and back) CAREFULLY
9. NAME OF FIRST DEBTOR (1aor 1b) ON RELATED FINANCING STATEMENT
9a. ORGANIZATICN'S NAME

BERRY-HINCKLEY INDUSTRIES

Sh. INDIVIDUAL'S LAST NAME FIRST MAME MIDOLE NAME, SUFFIX|

8]

0

10. MISCGELLANEQUS:

THE ABOVE PA;@ FOR FILING OFFICE USE ONLY
11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only ghe name 11a or 11b) - do not abbreviate of combine names

112, ORGANIZATION'S NAME \
OR

11b. INDIVIDUAL'S LAST NAME FIRST NAME LE NAME SUFFIX
115. MAILING ADORESS CITY FOSTAL CODE\ COUNTRY

11d. SECINSTRUCTIONS ADD'LINFO RE | 11e. TYPE OF ORGANIZATION | 111 JURISDIC F ORGANIZAT] 11g. ORGANIZATICNAL (D #3f any
CRGANIZATION
DEBTOR | | | DNONE

12.|_] ADDITIONAL SECURED PARTY'S or | | ASSIGNOR S/P'S_|[NAME - insert only ane name (123or 125)
12a. ORGANIZATION'S NAME

12h. INDIVIDUAL'S LAST NAME FIRST NK ) / MIDDLE NAME SUFFIX

12c MAILING ADDRESS CITY STATE |POSTAL CCCE COUNTRY

—
13. This FINANCING STATEMENT covers | I timber to begut or | | as-extracted |15, Additional col ral desaripﬁ_anrf
callateral, or is filed as a fixture filing.
14, Description of real estata:

OR

SEE EXHIBIT "B" ATTACHED HERETO AND

— INCORPORATED BY REFERENCE'HEREIN,

and address of a RECORD OWNER of above-deseribed real estate
(if Debtor does not have a record interast):;

17. Check anly if applisable and theck gniy one box,

Debtor is a[:lTrust erD Trustze acting with respect to property heid in trust ar D Decedent's Estate
18. Check pniy ¥ applicable and check only ohe box.

D Debioris a TRANSMITTING UTILITY
D Filed in connestion wiih a Manufactured-Heme Transaction — effective 30 years

D Filed in connection with a Public-Finance Transaction — effective 30 years

FILING OFFICE COPY — UCC FINANCING STATEMENT ADDENDUM (FORM UCC1Ad) (REV. 05/22/02)

A.App.2267
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DEBTOR: BERRY-HINCKLEY INDUSTRIES
SECURED PARTY: FIRST NATIONAL BANK OF NEVADA

DESCRIPTION OF COLLATERAL
ATTACHED TO UCC-1
FINANCING STATEMENT (the "UCC-1")

All right, title and interest of Debtor, whether now owned or hereafter acquired, in,
or to, any of the following described personal property, whether now existing or hereafter
coming into existence (collectively, the "Personal Property"):

(a)  All present and future: (i) accounts; (i) chattel paper; (i)
squipment, inventory and

other goods of any kind or nature; (vii) instruments; (viii} investme perty; (ix) letter of
all as defined by Article 9 of the Commercial Code.

(b} All present and e : furnishings,
equipment, fixtures, building materials, buildin [ :

ow or that may be hereafter
hich Debtor otherwise has or

extinguishing equipment
valves, sinks, toilets, tubs, motors, carts, elevators and other lifts, ovens, refrigerators,

EXHIBIT "A"
Page 1 of 3

A.App.2268
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DEBTOR: BERRY-HINCKLEY INDUSTRIES
SECURED PARTY: FIRST NATIONAL BANK OF NEVADA

items; (cc) all furniture, furishings, wall coverings, floor coverings, window coverings,
artwork and decorative items including, without limitation, storage, retail, office,
administrative and other furniture, furnishings, wall coverings, floor coverings, window
coverings, artwork and decorative items; (dd) all office and administrative equipment and
supplies including, without limitation, office appliances, filing cabinets, computers,
peripheral computer equipment and other data processing and storage equipment,
stationery and other office supply items, and other office and administrative equipment and
supplies; (ee) all tools and other maintenance and repair equi
storage, monitoring, delivery, pumping analysis and other

{(e) ater rights-and conditional water rights that are now, or
ay hereafter be appurtenant to,\m,eﬁin/connection with or intended for use in connection

Page 2 of 3

A.App.2269
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DEBTOR: BERRY-HINCKLEY INDUSTRIES
SECURED PARTY: FIRST NATIONAL BANK OF NEVADA

be made with respect to the Real Property and/or the rents thereof as a result of: (i) the
exercise of the right of eminent domain; (ii} the alteration of the grade of any street; (iii)
any loss of or damage to any building or other improvement included in the Real
Property; (iv) any other injury to or decrease in the value of the Real Property, any
occupancy agreements related thereto and/or the rents thereof (including, without
limitation, proceeds of any policy of insurance); and (v) any refund due on account of
the payment of real estate taxes, assessments or other charges levied against or
imposed upon the Real Property, any occupancy agreements felated thereto, and/or the
rents thereof;

{(g)  All development rights, governmental ‘or quasi-governmental
licenses, permits or approvals, zoning rights and other similar rights ok interests which

portion of the Real Property, and ali extensions, renew
other modifications thereof;

(h)  All other tangibl
(i} All
components, repairs, repair parts,

issue and/or improvements to or of

1)) All rights, re
respect to any of the foregaing;

$:\jtmimisgbnkMnb\berbstuce exa cty form.d

Page 3 of 3

A.App.2270



3551285 Page 6 of 7 07/05/2007 08:49:30 AM A.App.2271

LEGAL DESCRIPTION

All that certain real property situate in the County of Washoe, State of Nevada,
described as follows:

Parcel One (1):

The land referred to herein situated in the City of Reno, County of Washoe, State of
Nevada, located within a portion of the South Half (S 12) of the Northwest Quarter (NW
Y4) of Section 6, Township 18 North, Range 20 East, M.D.M. ing more particularly
described as follows:

Washoe County, Nevada;
Thence along said Westerly i

342.78 feet to the True Paoint of Beginning.

EXHIBIT "B"
Page 1 of 2

A.App.2271
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Parcel One-A (1A):

A non exclusive easement for ingress, egress and access by and for vehicular and
pedestrian traffic and vehicle parking as set forth in that certain Mutual Parking and
Access Agreement recorded April 12, 1995 in Book 4282, Page 40 as Instrument No.
1885230 of Official Records, Washoe County Reccrder's Office, Washoe County,
Nevada.

Document No. 3353290 is provided pursuant to the requir nts of Section 1.NRS

111.312

\L-/

(APN No. 043-011-47)

S:\jlmimiscbok\fobi\herbstiuce exb 7695 s virkinia.d

Page 2 of 2

A.App.2272
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EXHIBIT 52

EXHIBIT 52
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CORPORATION, a California corporation;

Counter-defendants.
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Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst
(collectively, “Defendants”), by and through their counsel of record, Dickinson Wright PLLC,
hereby file this Opposition to Larry Willard and Overland Development Corporation’s
(collectively, “Willard”) Motion for Summary Judgment. This Opposition is supported by the
attached memorandum of points and authorities, all papers and pleadings on file herein, and
any information that this Court may choose to consider.

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

While Willard’s Motion for Summary Judgment may appear innocuous at first blush, the
Motion, which is required to be based upon undisputed facts, and Willard’s conduct throughout
this case, is actually an affront to this Court, the Defendants, and the Nevada discovery process.

Specifically, first, Willard has never complied with his NRCP 16.1 damages
computation obligations, a fact to which he has stipulated and admitted in open court. Willard
has blatantly disregarded this Court’s express order directing him to serve NRCP 16.1 damages
computations, and ignored Defendants’ many requests for compliance made throughout the
pendency of this litigation.

Additionally, in December of 2016, Willard disclosed an expert, but the disclosure
wholly failed to comply with Nevada law. Willard acknowledged this immediately after serving
the noncompliant disclosure, and has also admitted to this in a Stipulation and Court Order, but
has not even attempted to rectify his wrongdoing.

Yet less than one month before the close of discovery, Willard filed the present Motion,
requesting judgment on a brand-new, never-disclosed, model of damages. These damages are
premised on brand new theories and foundations, and would require both expert opinion and
rebuttal expert opinion, as well as additional discovery—an impossibility given the amount of
time remaining. Willard is also seeking $40 million more in damages; more than triple the
amount originally sought. Further, this newly-requested relief is based solely upon the opinions

of the expert whom Willard never properly disclosed, and Defendants therefore never had a

Page 1 of 34
A.App.2291
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chance to rebut. It is also based on never-disclosed appraisals, despite Defendants’ discovery
request to Willard in 2015 requesting all such appraisals.

Willard deliberately chose to file the Motion at a time when it was too late for
Defendants to prepare a defense: in fact, Willard has expressly stipulated that one month would
be an inadequate amount of time for Defendants to rebut any expert opinions or new damages.
(February 9, 2017, Stipulation and Order, on file herein). There was no explanation as to why
Willard waited until the end of discovery to make untimely disclosures: indeed, the
declarations, improper expert opinions, and damages all rely exclusively upon information
that has been in Willard’s possession since the inception of this case. In other words, all of
this information could have been timely disclosed years ago, yet Willard deliberately waited
until the close of discovery to disclose it, at a time when Defendants could not rebut it or
otherwise meaningfully respond.

There is no reason why Willard could not have timely disclosed his damages model,
expert, or appraisals except one: Willard intentionally waited until the eleventh hour, when it
was too late for Defendants to respond or otherwise prepare a defense, to change his damages
model and untimely “disclose” an expert so late that Defendants cannot respond (and then, in
the height of irony, use the purported expert’s conclusions as “undisputed facts™). This appears
to be a blatant effort to “sandbag” Defendants and prejudice their ability to prepare the case for
trial. Further, regardless of Willard’s motivations, it is undisputed that Defendants are
prejudiced as a result of Willard’s needless and repeated delay. Defendants would need to
engage in significant new discovery and retain direct and rebuttal experts to adequately respond.
(February 9, 2017, Stipulation and Order, on file herein). Throughout this case, Defendants gave
Willard numerous opportunities to rectify his noncompliance, yet Willard declined every
invitation to do so. This Court issued multiple orders that Willard ignored. Further, Willard’s
I
I
I
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Specious conduct has led to three trial continuances to give Willard time to comply, but to no
avail whatsoever.*

Summary judgment is completely inappropriate on claims that Defendants are reviewing
for the first time. Rather than grant Willard’s Motion for Summary Judgment, Defendants ask
that this Court sanction Willard for his recalcitrant conduct and dismiss this case, or, in the
alternative, preclude Willard from seeking his new damages or relying upon his untimely-
disclosed expert and appraisals.

COUNTER-STATEMENT OF FACTS AND HISTORY

Willard’s recitation of the purported “facts” is irrelevant when Willard’s requested relief
is considered in its proper context. As will be discussed herein, Willard has completely ignored
the NRCP and this Court’s orders, which categorically prohibit Willard from receiving any of
his untimely and improperly-requested relief in his Motion.

1. Willard’s complaint.

On August 8, 2014, Plaintiffs commenced this action against Defendants. (Complaint,
on file herein). In pertinent part, Willard sought the following damages against Defendants for
an alleged breach of the parties’ lease: (1) “rental income” for $19,443,836.94, discounted by
4% per the lease to $15,741,360.75 as of March 1, 2013; and (2) certain property-related
damages, such as insurance and installation of a security fence. Id.; (First Amended Complaint
(“FAC”), on file herein). Willard also sought several other categories of unforeseeable and
overreaching damages which have since been dismissed or withdrawn. (May 30, 2017, Order,

on file herein).

This conduct is part of a larger pattern and practice of Willard to disregard discovery
obligations. Defendants have been forced to file two motions to compel and a motion for
contempt and sanctions, all of which have been granted, but Willard apparently remains
undeterred. Further, Defendants have propounded numerous requests on Willard throughout this
litigation to comply with his basic discovery obligations and adequately respond to Defendants’
discovery requests, but Willard has simply refused to meaningfully participate in the discovery
process required under the NRCP.

Page 3 of 34
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2. Willard’s initial disclosures.

On December 12, 2014, Plaintiffs provided their initial disclosures. (Exhibit 2).
However, while Plaintiffs disclosed expected witnesses and documents, they did not provide a
computation of Plaintiffs’ claimed damages, notwithstanding the express requirement in NRCP
16.1(a)(1)(C).

3. Defendants’ February 12, 2015, letter.

On February 12, 2015, Defendants wrote to Plaintiffs regarding the deficiencies in their
initial disclosures, and informing them that the disclosures “do not include the damages
computations required under the Rule, or the documents upon which such computations are
based,” and that Plaintiffs have not produced “under Rule 34 the documents or other evidentiary
matter, not privileged or protected from disclosure, on which such computation is based,
including materials bearing on the nature and extent of injuries suffered.” (February 12, 2015,
Letter, Exhibit 3). Defendants further admonished Plaintiffs that should they fail to comply
with NRCP 16.1(a)(1)(C), “Defendants will avail themselves of all available legal remedies,
including filing motions seeking to exclude evidence of such categories of damages.” Id.
Willard did not comply with his NRCP 16.1 obligations upon receipt of this letter or any time
thereafter. (Decl. of B. Irvine, Exhibit 1).

4. Willard’s interrogatory responses.

In April of 2015, Defendants served Willard with written discovery. Defendants had not
received any NRCP 16.1 damages disclosures from Willard, and asked Willard to “[p]lease
explain in detail how the damages in Paragraphs 13-18 alleged in your Amended Complaint
were calculated.” (Willard July 2015 Interrogatory Responses 7, Exhibit 4). Willard did not
respond, even after Defendants granted multiple extensions, which ultimately required
Defendants to file a motion to compel. (June 23, 2015, Motion to Compel, on file herein).
Willard did not oppose the Motion, and this Court granted the Motion. (July 1, 2015, Order
Granting Motion to Compel, on file herein). Only then did Willard finally comply with his

obligations to respond to Defendants’ Interrogatories (nearly three months after they were
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served on Willard). He responded, in pertinent part, by simply repeating the allegations in the
Complaint: the rent damages were calculated by computing the Base Monthly Rental from
March 1, 2013, through August 23, 2023 and adding two percent per annum, which purportedly
totaled $19,443,836.94, and were then discounted applying a 4% discount rate in the Apple
Numbers spreadsheet application, which purportedly yielded a net present value of
$15,741,360.75. (Willard July 2015 Interrogatory Responses 7, Exhibit 4). Notably, this court-
ordered response from more than two years ago was the last time Willard provided any
indication of what his claimed damages are until the present motion, and even this did not
comply with NRCP 16.1.

5. The September 3, 2015, stipulation and order to continue to trial date.

On August 28, 2015, Defendants wrote to Plaintiffs, referencing Plaintiffs’ continued
delay in complying with discovery obligations and resulting prejudice to Defendants, and noting
that Plaintiffs had also failed to comply with a promise they made during a status conference
before this Court. (August 28, 2015, letter, Exhibit 5). Plaintiffs’ delay necessitated a
stipulation and order vacating the discovery deadlines in place and continuing the trial date.
(September 3, 2015, Stipulation and Order, on file herein).

6. The parties’ May 2., 2016. stipulation and order to continue the trial date.

In March of 2016, Defendants wrote Plaintiffs twice, seeking documentation that
Plaintiffs failed to provide previously, and asking that Plaintiffs comply with their NRCP 26(e)
obligation to supplement their responses as necessary. (March 3, 2016, letter, Exhibit 6; March
15, 2016, letter, Exhibit 7).

On April 20, 2016, Defendants continued to request the information that they sought in
their March 2016 letters, noting that Plaintiffs had promised to provide such documents but had
not done so. (April 20, 2016, letter, Exhibit 8). Defendants again requested Plaintiffs” NRCP
16.1 damages calculations, noting that “this is an issue which we have raised on multiple
occasions” and detailing pertinent law and Willard’s noncompliance. Id. Further, Defendants

again admonished that Plaintiffs’ failure to comply would result in Defendants seeking
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sanctions. Id. Yet again, Willard failed to comply with his NRCP 16.1 obligations. (Decl. of B.
Irvine, Exhibit 1).

Defendants also stated that “[y]our clients’ failure to provide us with the discovery
documents ha[s] prejudiced our ability to prepare a defense on behalf of our clients. Without
such documents, we cannot depose several witnesses, and our experts are unable to complete
their opinions. This also jeopardizes our ability to submit dispositive motions with complete
information in time for the Court to fully consider those motions.” (April 20, 2016, letter,
Exhibit 8).

Accordingly, the parties agreed to continue the trial, for a second time. The agreed-upon
basis for a continuance was that Plaintiffs needed to provide Defendants with documents and
information, and also needed to provide “Plaintiffs’ NRCP 16.1 damages calculations.” (May 2,
2016, Stipulation and Order, on file herein). This Court signed the Order, adding that “no
further continuances will be granted.” Id. Trial was scheduled for May 2, 2017, and discovery
was set to close on March 2, 2017.

7. Willard’s unsuccessful purported disclosure of Daniel Gluhaich.

On December 2, 2016, Plaintiffs purported to disclose Daniel Gluhaich as an un-retained
expert. (December 2, 2016, Disclosure, Exhibit 9). However, while Plaintiffs’ disclosure
generally referenced the categories to which Gluhaich was expected to testify, Plaintiffs did not
provide “a summary of the facts and opinions to which the witness is expected to testify” as

required by NRCP 16.1(a)(2)(B).2 Id.

?In contrast, Defendants disclosed Michelle Salazar as an expert and served Plaintiffs
with Ms. Salazar’s report, which included, as required under NRCP 16.1(a)(2)(B) “a complete
statement of all opinions to be expressed and the basis and reasons therefor; the data or other
information considered by the witness in forming the opinions; any exhibits to be used as a
summary of or support for the opinions; the qualifications of the witness, including a list of all
publications authored by the witness within the preceding 10 years; the compensation to be paid
for the study and testimony; and a listing of any other cases in which the witness has testified as
an expert at trial or by deposition within the preceding four years.”

Page 6 of 34
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In fact, Plaintiffs immediately admitted to this, reiterating in an email to Defendants that
Defendants had agreed to “allow Plaintiffs to provide an amended expert witness disclosure by
mid-afternoon Thursday, December 8, 2016 to include the facts and conclusions to which Mr.
Gluhaich will be testifying....” (December 5, 2016, email, Exhibit 10°). However, Plaintiffs did
not provide an amended disclosure on December 8 or any time thereafter. (Decl. of B. Irvine,
Exhibit 1).

8. The parties’ December 2016 correspondence.

On December 9, 2016, Defendants’ counsel wrote that Defendants did not receive the
amended disclosure, or dates pursuant to which Defendants could depose Gluhaich. (December
9, 2016, email, Exhibit 11). Defendants admonished that “[o]bviously, we will be prejudiced by
further delay in learning all of the expert opinion testimony that plaintiffs intent to present at
trial. Please provide that information immediately.” Id. Defendants also addressed Plaintiffs’
continual failure to provide their NRCP 16.1 damages and asked to “[p[lease provide NRCP
16.1 damages computations for all plaintiffs, immediately,” noting that “it is impossible for us
to recommend any settlement to our clients without this information.” 1d.

On December 23, 2016, Defendants’ counsel discussed Plaintiffs’ continued failure to
properly disclose an expert or even work with Defendants on expert deposition dates, even
though Defendants had provided Plaintiffs an extension. (December 23, 2016, email, Exhibit
12). Defendants also stated that this conduct was prejudicing Defendants and making it
impossible for Defendants to comply with discovery deadlines, referencing Defendants’ need to
obtain “significant additional information about Mr. Gluhaich’s proposed expert testimony,
including a supplemental disclosure providing the opinions he intended to offer and an
additional deposition of Mr. Gluhaich, before we could prepare and disclose potential expert
report(s) rebutting Mr. Gluhaich.” Id. Additionally, Defendants stated that “we still have never

received an NRCP 16.1 damages computations from either set of Plaintiffs, despite numerous

®Defendants have included the attachment but are not using it to prove the validity or
amount of any claim, which is prohibited by Nevada law. NRS 48.105.
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demands. Please ensure that Plaintiffs meet their obligations to provide such computations
immediately, or we will seek to preclude Plaintiffs from seeking any non-disclosed damages at
trial.... We also reserve the right to provide Plaintiffs’ damages disclosure to Ms. Salazar so
that she can provide new opinions about any new damages model.” Id.

On December 27, 2016, Plaintiffs’ counsel responded. (December 27, 2016, email,
Exhibit 13*. Plaintiffs did not address their failure to provide their damages disclosures in any
way, nor did they provide a disclosure. Id. Plaintiffs stated that Defendants “are granted an open
extension for submitting any expert reports rebutting the opinions of Mr. Gluhaich until [they]
have received Plaintiffs’ amended disclosure, deposed Mr. Gluhaich, and provided any rebuttal
expert(s) with sufficient opportunity to review that material and prepare rebuttal report(s).” 1d.
Plaintiffs also stated that the amended expert witness disclosure would be tendered that day. Id.
However, Plaintiffs did not provide any amended disclosure that day or any time therafter.
(Decl. of B. Irvine, Exhibit 1).

9. This Court’s January 10, 2017, hearing.

On January 10, 2017, this Court held a hearing on Defendants’ motion for partial
summary judgment on Plaintiffs’ overreaching consequential damages, which Mr. Willard
personally attended. (January 10, 2017, transcript, on file herein). At the hearing, in pertinent
part, Defendants’ counsel informed this Court that Defendants had never received a damages
computation from Plaintiffs pursuant to NRCP 16.1, despite Defendants’ many demands. Id. at
18. Plaintiffs’ counsel attempted to claim that Plaintiffs’ interrogatory responses satisfied the
requirements. Id. at 42-43. But Plaintiffs’ counsel admitted, in open court, that “with respect to
Willard, they do not” have an up-to-date, clear picture of Plaintiffs’ damages claims.” Id. Upon

orally granting Defendants’ motion, this Court also ordered that “the Court enters a case

*Wooley’s 2014 state tax return, which is attached to this email, has been omitted.

*Plaintiffs claimed that Wooley’s damages disclosures were up-to-date. (January 10,

2017, Transcript at 42-43, on file herein). This was a blatant misrepresentation, as is discussed
further in Defendants’ Opposition to Wooley’s Motion.
Page 8 of 34
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management order that directs the plaintiffs to serve, within 15 days after the entry of the
summary judgment, an updated 16.1 damages disclosure.” Id. at 68.

10. The February 9, 2017, stipulation and order.

In spite of the rapidly impending trial date (at the time, May 2, 2017) and close of
discovery (at the time, March 2, 2017), Willard did not provide Defendants with any damages
disclosures or otherwise supplement or update his discovery responses in any way. (Decl. of B.
Irvine, Exhibit 1). Nor did he ever supplement his improper disclosure of Mr. Gluhaich or
properly disclose any expert.

On February 3, 2017, Defendants wrote Plaintiffs, prefacing their letter by stating that
“as of the date of this letter, we have less than thirty (30) days to complete discovery, less than
sixty (60) days to fully-brief and submit dispositive motions to the Court for decision and less
than three months until the current trial date.” (February 3, 2017, letter, Exhibit 14). Defendants
wrote this letter to inform Plaintiffs that because of their failure to comply with their
obligations, Defendants would not be able to timely complete discovery or submit dispositive
motions, all to Defendants’ prejudice, and to inform Plaintiffs that their conduct necessitated yet
another continuance. Id.

In the letter, Defendants first addressed Plaintiffs’ obstinate refusal to comply with
expert disclosure requirements. ld. Defendants reminded Plaintiffs that Plaintiffs “were
indisputably aware of the fact that Plaintiffs’ disclosures did not comply with the Nevada Rules
of Civil Procedure at the time [they] served the deficient disclosure or immediately thereafter, as
demonstrated by [the parties’] December 5, 2016, telephonic conversation.” Id. However,
despite Defendants granting a 6-day extension, Plaintiffs had not even attempted to comply with
the Nevada Rules of Civil Procedure more than two months after the deadline, “without any
justification whatsoever.” Id.

Defendants further informed Plaintiffs that their “failure to comply with the Nevada
Rules of Civil Procedure in the first instance, or to rectify their failure by providing an amended

disclosure, is severely prejudicing Defendants.” ld. With the close of discovery being one
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month away, “regardless of what Plaintiffs do at this point, this discovery deadline would need
to be extended to enable the Defendants to complete discovery and disclose rebuttal experts in
the time permitted by the rule, the parties’ joint case conference report, and the stipulation and
order on file with the Court.” Id.

Defendants also addressed Plaintiffs’ continued failure to provide Defendants with an
NRCP 16.1 disclosure. Id. Defendants stated that it would be “patently prejudicial to
Defendants to receive Plaintiffs’ damages model within mere days of the close of discovery,”
and it would be impossible for Defendants’ expert to opine on any new damages theories under
the current discovery deadlines if Plaintiffs were to seek any additional or different types of
damages. Id. Finally, Defendants requested that Plaintiffs also provide other outstanding
discovery, stating that Plaintiffs “have been promising to disclose these documents for more
than 10 months, but have yet to do so.” Id. Based on these issues, Defendants asked for a
continuance so that Plaintiffs could comply with their obligations such that Defendants could
receive time to prepare their defenses in the timeline entitled to them by the Nevada Rules of
Civil Procedure and the parties’ agreements. Id.

Plaintiffs agreed to a continuance, and on February 9, 2017, the parties signed a
stipulation which contained several express stipulations that are critical to this Opposition. First,
Plaintiffs agreed that they never properly disclosed Gluhaich and that this conduct had been

prejudicial to Defendants:

4. On December 2, 2016, Plaintiffs disclosed Dan
Gluhaich as a non-retained expert. Plaintiffs’ disclosure of Mr.
Gluhaich indicated that Mr. Gluhaich would offer testimony
regarding twelve separate subject matters and included Mr.
Gluhaich’s resume, but did not include “a summary of the facts

and opinions to which the witness is expected to testify” as
required by NRCP 16.1(a)(2)(B).

5. Because Plaintiffs’ disclosure of Mr. Gluhaich did
not include a summary of the facts and opinions to which the
witness is expected to testify as required by NRCP 16.1(a)(2)(B),
Defendants have been unable to conduct a meaningful deposition
of Mr. Gluhaich or to retain experts to rebut Mr. Gluhaich’s
opinions, because those opinions remain unknown to Defendants.

Page 10 of 34
A.App.2300




© 00 ~N oo o b~ O wWw N

N NN N D NN N DN P B R R R R R R R e
0 N o 0 N W N P O © 0o N O 00~ w N P, O

6. Following receipt of Plaintiffs’ supplemental
disclosure of Mr. Gluhaich, if any, which includes a summary of
the facts and opinions to which the witness is expected to testify
as required by NRCP 16.1(a)(2)(B), Defendants intend to depose
Mr. Gluhaich and retain experts to rebut his opinions.

10. ...[B]ecause Plaintiffs have not yet provided an
expert disclosure of Mr. Gluhaich that includes a summary of the
facts and opinions to which the witness is expected to testify as
required by NRCP 16.1(a)(2)(B), Defendants will be unable to
complete the deposition of Mr. Gluhaich or to retain and disclose
experts to rebut Mr. Gluhaich’s opinions within the time currently
allowed for discovery.

(February 9, 2017, Stipulation and Order, on file herein).

A.App.2301

Plaintiffs also stipulated that they had not properly provided their NRCP 16.1 damages

disclosures:

7. On January 10, 2017, the parties appeared in this
Court for a hearing on Defendants’ Motion for Partial Summary
Judgment. At the hearing, the parties discussed with the Court
Plaintiffs’ obligation to provide, pursuant to NRCP 16.1(a)(1)(C),
“[a] computation of any category of damages claimed by the
disclosing party, making available for inspection and copying as
under Rule 34 the documents or other evidentiary matter, not
privileged or protected from disclosure, on which such
computation is based, including materials bearing on the nature
and extent of injuries suffered.” (January 10, 2017 Hearing
Transcript at 18, 42-43 and 61-62). Plaintiffs conceded at the
hearing that they have not yet provided Defendants with a
complete damages disclosure pursuant to NRCP 16.1(a)(1)(C),
and the Court ordered Plaintiffs “to serve, within 15 days after the
entry of the summary judgment, an updated 16.1 damage
disclosure.” I1d. at 68.

8. Upon receipt of Plaintiffs’ NRCP 16.1 damages
disclosure, Defendants intend to have Michelle Salazar
supplement her initial expert report to include any opinions about
any new or revised damages claims or calculations submitted by
Plaintiffs, and Defendants may also need to conduct additional
fact discovery on any new or revised damages claims or
calculations submitted by Plaintiffs.

9. Discovery in this matter currently is scheduled to
close on March 2, 2017, and dispositive motions must be filed and
submitted for decision no later than March 31, 2017.

10. Because Plaintiffs have not yet provided a
complete NRCP 16.1 damages disclosure, Defendants will not be
able to complete necessary fact discovery on Plaintiffs’ damages,
or to disclose an updated expert report of Michelle Salazar within
the time currently allowed for discovery....
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Plaintiffs stipulated that this Court should enter an order which, in pertinent part,
requires “Plaintiffs to serve Defendants with an updated initial expert disclosure of Dan
Gluhaich that is fully-compliant with NRCP 16.1 and NRCP 26 within thirty (30) days of the
date of the Order approving this Stipulation.” Id. Plaintiffs also stipulated to other pertinent

deadlines:

3. The deadline for Defendants to serve a
supplemental expert disclosure of Michelle Salazar providing any
opinions about any new or revised damages claims or calculations
submitted by Plaintiffs shall be extended until sixty (60) days
before the close of discovery....

5. The deadline for Defendants to serve any rebuttal
expert disclosures shall be extended until forty-five (45) days
after Plaintiffs serve Defendants with an updated initial expert

disclosure of Dan Gluhaich that is fully-compliant with NRCP
16.1 and NRCP 26.

This Court entered an Order consistent with the stipulation on February 9, 2017. Id.
However, the Plaintiffs have done nothing in this case since the entry of this Court’s Order or
the stipulation of the parties. (Decl. of B. Irvine, Exhibit 1).

The parties set a trial date of January 29, 2018, meaning that, per the Stipulation and
Order, discovery is set to close on November 15, 2017.

11. This Court’s May 30, 2017, order.

On May 30, 2017, this Court entered an Order granting Defendants’ motion for partial
summary judgment. (Order, on file herein). In pertinent part, this Court stated that “[i]t is
further ordered Plaintiffs shall serve, within fifteen (15) days of entry of this order, an updated
NRCP 16.1 damage disclosure.” Id. Again, Plaintiffs completely ignored this order. They have
failed to both properly disclose Gluhaich or to provide damages computations, despite the
express requirements of the NRCP and this Court’s Orders. Instead, the Plaintiffs chose to do
nothing in this case until filing the present motion for summary judgment. (Decl. of B. Irvine,

Exhibit 1).
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12. Willard’s motion for summary judgment.

After three years of obstinate refusal to provide Defendants with NRCP 16.1 damages or
to supplement any damages calculations, and after nearly one year of refusing to comply with
the requirements to properly disclose an expert, Willard filed a motion for summary judgment
in which Willard seeks brand new, never-before disclosed, types, categories, and amounts of
damages. Further, his purported calculations are based upon opinions of an expert who was
never properly disclosed and who is basing most of his opinions on appraisals that have not
been disclosed in this case and which Defendants saw for the first time as exhibits to the present
Motion. And, this Motion was filed with only four weeks remaining in discovery—putting
Defendants in the exact same position that they were placed in February of 2017. (February 3,
2017, letter, Exhibit 14). Perhaps most egregiously, Willard’s new damages and expert
opinions are all based upon information that has been in Willard’s possession throughout this
case: in other words, there is no reason that Willard could not have disclosed these damages at
the inception of the case.

A comparison amply demonstrates the difference between the present damages being
sought and those in the Complaint/Interrogatory response from two years ago (the last time

Willard provided any indication of his damages):

FAC/ Interrogatory Response® Present motion for summary judgment

Accelerated rent: “rental income” in the | Liquidated damages (brand new) plus
amount of $19,443,836.94, discounted by 4% | default interest (brand new):
per the lease to $15,741,360.75 as of March 1, $26.024.894.31

2013.
Property-related damages: $20,881.50 géitghr}gfln%relsr]c (g?;%% rgg\sv%?d new) plus
Total: $15,762,242.25 $27.589 685.48

Property-related damages plus interest

®Willard also sought many millions in unforeseeable consequential damages, and this
Court has granted summary judgment in Defendants’ favor on those claims. (May 30, 2017,
Order, on file herein). Because these claims have since been dismissed, they are not included
here.
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(new amount): $48,097.79

Unpaid rent and late payment charges
(new): $785,670.52.

Total: $54,448,348.10

This simple comparison demonstrates the following differences:

o Willard is seeking more than triple the amount of damages, nearly $40 million more in
damages than he sought in his complaint and ostensibly throughout this case.

e Willard has a brand new, different basis for his claimed “rent” damages: the liquidated
damages provision in the lease. Unlike the damages sought in his Complaint, the
liquidated damages clause has a variable—reasonable rental value—that would
necessarily require Willard to introduce an expert opinion to meet his burden of proof.

e Willard has a brand new claim for diminution in value damages that would also require
Willard to offer expert opinions to meet his burden of proof.

e Default interest is a brand new component of Willard’s claimed damages.

e The property-related damages now have a different purported value and amount.

e Willard’s damages are based upon the opinions of an undisclosed expert, and therefore
Defendants did not have the chance to explore this expert’s opinions or rebut them as
they are entitled to do.

e Willard and his purported expert rely upon appraisals from 2008 and 2014 which were
never disclosed in this litigation, despite Willard’s NRCP 16.1 and NRCP 26(e)
obligations. See also (Willard Responses to Defendants’ First Set of Requests for

Production of Documents 17, Exhibit 15 (“Please produce any and all appraisals for the
Property from January 1, 2012 through present.”)).

At this point in the case, Defendants have obviously only been able to prepare defenses
to the bases for damages that Willard asserted in the Complaint and Interrogatory responses, not
to Willard’s brand new bases for damages. And, Defendants now cannot engage in appropriate
fact discovery and retain appropriate expert opinions to prepare defenses to Willard’s new
damages claims. It is beyond dispute that the Defendants have been ambushed by Willard, both
with respect to the type and amount of his newly-requested damages, with mere days remaining
in discovery. This timing of Willard’s Motion also undeniably deprives Defendants of the
process that the parties expressly agreed was necessary to rebut any properly-disclosed expert
opinions or properly-disclosed NRCP 16.1 damages calculations, as confirmed by express order

of this Court. (February 9, 2017, Stipulation and Order, on file herein).
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Further, there is no explanation for Willard’s delay in changing his damages model at
the eleventh hour. This much is clear from Willard’s Motion, where the declarations, the
improper expert opinions, and the damages calculations all rely exclusively upon information
that has been in Willard’s possession since the inception of this case. Thus, there is no
reason why Willard could not have timely complied with his NRCP 16.1 obligations, this
Court’s Orders, or Defendants’ many requests. Id. Further, Defendants are clearly blameless for
the delay.

Indeed, Defendants must point out that the conduct discussed herein is part of a larger
pattern of Plaintiffs to ignore their discovery obligations. Defendants have been forced to file
two motions to compel and a motion for contempt and sanctions, simply to have Willard
comply with his discovery obligations. All were unopposed and granted, and for each such
Motion, this Court awarded Defendants their attorneys’ fees. (Orders, on file herein). Further,
Defendants have had to undergo similar efforts with Willard throughout the litigation simply to
have Willard comply with his basic discovery obligations. (March 3, 2016, letter, Exhibit 6
(seeking requested documentation not previously provided and also seeking supplemental
responses); March 15, 2016, letter, Exhibit 7 (same); April 1, 2016, email, Exhibit 16 (seeking
documents after providing extensions); May 3, 2016, email exchange, Exhibit 17 (seeking
previously-requested documents); June 21, 2016, email exchange, Exhibit 18 (seeking
supplemental responses that Defendants had been requesting for months); July 21, 2016, letter,
Exhibit 19 (seeking previously-requested responses, stating that “you have been promising to
provide [Defendants] with Plaintiffs’ responses to Defendants’ discovery requests for many
months (see attached emails), but we still have received no such responses.”)). Put simply,
Defendants have been required repeatedly to go to extraordinary lengths to attempt to force
Willard to comply with basic obligations and deadlines imposed by the NRCP.

This Court can likely deduce the relief that Defendants will seek herein. Willard’s
newly-requested relief and conduct throughout this case is patently improper, in bad faith, and

deliberate, and Defendants respectfully submit that this entire case should be dismissed, or, at a
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minimum, Willard should be limited to seeking the damages that he has sought throughout this
case rather than his new model and amounts, and Gluhaich must not be permitted to testify as an
expert.

ARGUMENT

1. Willard’s noncompliance with Nevada law and this Court’s orders necessitates
dismissal.

Defendants respectfully submit that this Court should not only deny Willard’s Motion,
but it should also dismiss the case due to Willard’s willful and repeated refusal to comply with
Nevada law and this Court’s orders.

Indeed, when considering the sanctions to impose, Defendants request that this Court

consider the following:

e Willard never complied with his mandatory NRCP 16.1 obligation to provide a damages
computation (including supporting documentation), a fact to which he has stipulated and
also admitted in open court. (May 2, 2016, Stipulation and Order, on file herein;
February 9, 2017, Stipulation and Order, on file herein; January 10, 2017, Transcript, on
file herein).

e Willard ignored this Court’s express order directing him to serve updated NRCP 16.1
disclosures within 15 days of the Court’s Order. In fact, Willard has done nothing in
response to the Court’s Order, which was entered in May of 2017. (May 30, 2017,
Order, on file herein).

e Willard never properly disclosed an expert, a fact to which he has stipulated. (February
9, 2017, Stipulation and Order, on file herein).

e Willard ignored this Court’s Order directing him to serve compliant expert disclosures,
and affirming the parties’ agreed-upon timeline that was to be triggered by Willard
submitting compliant expert and damages disclosures. (February 9, 2017, Stipulation
and Order, on file herein; see also May 2, 2016, Stipulation and Order, on file herein).
Again, Willard has never made any attempts to comply, including since signing the
February 9, 2017, Stipulation and Order.

e Defendants repeatedly and graciously provided Willard with extensions to comply with
his obligations. See (February 9, 2017, Stipulation and Order, on file herein); December
2016 correspondence, supra pp. 6-8.

e Willard acknowledged and agreed that, upon him finally providing compliant
disclosures, Defendants would obviously need time to respond to those disclosures
through additional fact discovery and retention of experts. See id.; supra pp. 9-12. The
parties agreed to a timeline, which this Court confirmed. Id.

e Yet, Willard did absolutely nothing to provide Defendants with any of the court-ordered,
required disclosures. (Decl. of B. Irvine, Exhibit 1).
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e Then, less than one month before the close of discovery, Willard sought summary
judgment on a brand-new, never-disclosed model of damages. (Motion). These damages
were premised on brand-new theories and bases, with new considerations (such as the
fact that expert testimony would be required to establish and rebut these), and were for
$40 million more than originally sought. 1d.

e Further, this newly-requested relief was based exclusively upon information that has
been available to Willard since the inception of this case, without any justification for
the delay. Id.

e Additionally, this newly-requested relief was based upon the opinions of an expert who
was never properly disclosed (and whose opinions were also based solely upon
information that was available to Willard throughout this entire litigation), and therefore
Defendants never had the opportunity to rebut.

e It was also based upon appraisals that were never disclosed, notwithstanding
Defendants’ express requests for appraisals and Willard’s NRCP 16.1 and NRCP 26(e)
obligations.

e And, Willard’s new damages model was presented at a time when it is too late for
Defendants to be able to undertake the necessary additional discovery, including
depositions, and retain the appropriate experts to rebut the testimony. To that end, it also
deprived Defendants of the agreed-upon timeline.

e This conduct is part of a larger pattern and practice of Willard to disregard discovery
obligations. Defendants have been forced to file two motions to compel and a motion for
contempt and sanctions, all of which have been granted, but Willard apparently remains
undeterred. Further, Defendants have propounded numerous requests on Willard
throughout this litigation to comply with his basic discovery obligations and adequately
respond to Defendants’ discovery requests, but to no avail. Supra p. 15. Indeed,

Willard’s disregard for discovery has already necessitated three continuances of the trial
date. Supra pp. 5-12.

The inexorable conclusion from this conduct is that Willard strategically violated the
law and ignored this Court’s orders to unfairly ambush Defendants and deprive them of their
ability to defend this case. Willard has not been prosecuting this case (indeed, forcing Willard to
provide even basic responses to Defendants’ discovery has proven to be an arduous task), but
rather has been lying in wait to strategically reveal his relief, and new bases for it, at the
eleventh hour to the prejudice of Defendants and this Court’s time and docket. Defendants
respectfully submit that Willard’s wanton disregard for clear Nevada law, this Court’s orders,
and Defendants’ rights to prepare a defense necessitates dismissal of this case with prejudice.

a. Governing law.

NRCP 16.1(a)(1)(A)(C) provides that “a party must, without awaiting a discovery

request, provide to other parties...[a] computation of any category of damages claimed by the
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disclosing party, making available for inspection and copying as under Rule 34 the documents
or other evidentiary matter, not privileged or protected from disclosure, on which such a
computation is based, including materials bearing on the nature and extent of injuries
suffered....” “The use of the word ‘must’ means that the rule’s requirements are mandatory.”
Vanguard Piping v. Eighth Jud. Dist. Ct., 129 Nev. __ , 309 P.3d 1017, 1020 (2013)
(discussing the NRCP 16.1(a)(1)(D) requirements).

Further, “the rule requires a computation supported by documents.... A plaintiff is
required to provide its assessment of damages in its initial disclosure in light of the information
currently available to it in sufficient detail so as to enable each defendant to understand the
contours of its potential exposure and make informed decisions as to settlement and discovery.”
10 Fed. Proc., L. Ed. § 26:44 (discussing FRCP 26); see generally Vanguard Piping, 129 Nev.
at _ , 309 P.3d at 1020 (“Because of the similarity in the language, federal cases interpreting
[the FRCP corollary to NRCP 16.1(A)(1)(D)] are strong persuasive authority.”). Indeed, it is the
plaintiff’s burden to prove damages, see generally Gibellini v. Klindt, 110 Nev. 1201, 1206, 885
P.2d 540, 543-44 (1994) (“The party seeking damages has the burden of proving the fact that he
was damaged and the amount thereof.”), and “the plaintiff cannot shift to the defendant the
burden of attempting to determine the amount of the plaintiff’s damages.” 10 Fed. Proc., L. Ed.
§ 26:44.

Also pertinent, NRCP 16.1(a)(2)(B) requires that a non-retained expert must provide,
inter alia, a summary of the facts and opinions to which the witness is expected to testify.
References to broad categories as to what the expert will testify are insufficient. See Jones v.
Colorado Cas. Ins. Co., 2015 WL 6123125, at *3 (D. Ariz. 2015).

Further, NRCP 26(e) requires that:

A party who has made a disclosure under Rule 16.1 or 16.2 or
responded to a request for discovery with a disclosure or response
is under a duty to supplement or correct the disclosure or response
to include information thereafter acquired, if ordered by the court
or in the following circumstances:

(1) A party is under a duty to supplement at appropriate
intervals its disclosures under Rule 16.1(a) or 16.2(a) if the party
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learns that in some material respect the information disclosed is
incomplete or incorrect and if the additional or corrective
information has not otherwise been made known to the other
parties during the discovery process or in writing. With respect to
testimony of an expert from whom a report is required under Rule
16.1(a)(2)(B) the duty extends both to information contained in
the report and to information provided through a deposition of the
expert, and any additions or other changes to this information
shall be disclosed by the time the party's disclosures under Rule
16.1(a)(3) are due.

(2) A party is under a duty seasonably to amend a prior
response to an interrogatory, request for production or request for
admission, if the party learns that the response is in some material
respect incomplete or incorrect and if the additional or corrective

information has not otherwise been made known to the other
parties during the discovery process or in writing.

Failure to comply with NRCP 16.1’s requirements results in sanctions. Pursuant to

NRCP 16.1(e)(3):

If an attorney fails to reasonably comply with any provision in
[NRCP 16.1], or if an attorney or a party fails to comply with an
order entered pursuant to [NRCP 16.1(d)], the court, upon motion
or upon its own initiative, shall impose upon a party or a party’s
attorney, or both, appropriate sanctions in regard to the failure(s)
as are just, including the following:

(A) Any of the sanctions available pursuant to Rule 37(b)(2) and
Rule 37(f);

(B) An order prohibiting the use of any witness, document or

tangible thing which should have been disclosed, produced,
exhibited, or exchanged pursuant to Rule 16.1(a).

(Emphases added). In turn, NRCP 37(b)(2) provides that a court may make an order (B)
refusing to allow the disobedient party to support or oppose designated claims or defenses, or
prohibiting that party from introducing designated matters into evidence; or (C) striking out
pleadings or parts thereof, or dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party.

Further, NRCP 37(c)(1) provides that “[a] party that without substantial justification
fails to disclose information required by Rule 16.1, 16.2, or 26(e)(1), or to amend a prior
response to discovery as required by Rule 26(e)(2), is not, unless such failure is harmless,
permitted to use as evidence at a trial...any witness or information not so disclosed.” NRCP

37(c)(1) also provides that “[i]n addition to or in lieu of this sanction, the court, on motion and
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after affording an opportunity to be heard, may impose other appropriate sanctions. In addition
to requiring payment of reasonable expenses, including attorney’s fees, caused by the failure,
these sanctions may include any of the actions authorized under Rule 37(b)(2)(A), (B), and (C)
and may include informing the jury of the failure to make a disclosure.” Id. Thus, this Court
may dismiss the case, or, at an absolute minimum, may exclude the improperly-sought
damages, expert opinion, and appraisals, pursuant to NRCP 37.

Similarly, pursuant to NRCP 41(b), “[f]or failure of the plaintiff to comply with [the
Nevada Rules of Civil Procedure] or any order of court, a defendant may move for dismissal of
an action or of any claim against the defendant.” In addition to this rule-based authority, the
Nevada Supreme Court has also recognized that “the court has inherent power to enter defaults
and dismiss actions for abusive litigation practices.” Blanco v. Blanco, 129 Nev. _ , 311
P.3d 1170, 1174 (2013).

b. Willard’s conduct demands dismissal with prejudice.

Defendants respectfully submit that Willard’s conduct demands dismissal with
prejudice. The Nevada Supreme Court has recognized that NRCP 37(b)(2)(C) provides a district
court with authority to impose, among other things, case-concluding sanctions for
noncompliance with its orders, and the Court also has inherent power to dismiss actions for
abusive litigation practices. Id. “Procedural due process considerations require that such case-
concluding discovery sanctions be just and that they relate to the claims at issue in the violated
discovery order.” Id. Further, the Court must consider pertinent factors, including, but not
limited to, the extent of the offending party’s willfulness, whether the non-offending party
would be prejudiced by imposition of a lesser sanction, whether dismissal is too severe for the
particular discovery abuse, the feasibility and fairness of less severe sanctions, the policy
favoring adjudication of cases on their merits, and the need for deterring similar abusive
conduct. Id. Dismissal should only be used in the most extreme of cases. Id.

Defendants respectfully submit that such factors require dismissal. Willard’s damages

disclosures are so central to this litigation, and to Defendants’ rights and ability to defend this
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case, that dismissal of the entire case is necessary. Further, Willard’s violation was indisputably
willful. In addition to the plain language of NRCP 16.1, Willard has been on direct notice for
three years that he has not complied with NRCP 16.1(a)(1)(C), yet has not attempted to rectify
his wrongdoing. Supra pp. 2-15. This Court has ordered Willard to provide his damages
disclosures, but Willard has blatantly disregarded these orders. (January 10, 2017, Transcript at
68, on file herein; May 30, 2017, Order, on file herein); see also Perez v. Siragusa, 2008 WL
2704402 at *4 (E.D.N.Y. July 3, 2008) (dismissal pursuant to FRCP 37 and 41, noting that
“[n]on-compliance with discovery orders will be deemed willful when the court’s orders have
been clear, when the party has understood them and when the party’s noncompliance is not due
to factors beyond the party’s control.”). Willard has acknowledged in open court and in two
stipulations that he has not complied with NRCP 16.1, yet has not even attempted to do so. See,
e.g., (January 10, 2017, Transcript, on file herein; February 9, 2017, Stipulation, on file herein;
May 2, 2016, Stipulation, on file herein). This is the epitome of willful conduct—and Willard’s
bad faith motives in waiting to ambush Defendants with these damages are plainly evidenced by
his eleventh-hour Motion requesting brand-new, different, relief for $40 million more than
originally sought based upon information that has been in Willard’s possession for the entire
pendency of this case.

Willard’s failure to properly disclose an expert is similarly willful. Willard
acknowledged immediately after his initial purported “disclosure” that the disclosure did not
comply with Nevada law. See (December 5, 2016, email (three days after disclosures due)
(wherein Plaintiffs’ counsel stated that “[Defendants] agreed to allow Plaintiffs to provide an
amended witness disclosure by mid-afternoon Thursday, December 8, 2016 to include the facts
and conclusions to which Mr. Gluhaich will be testifying....”); see also (December 23, 2016,
email, Exhibit 12; December 27, 2016, email, Exhibit 13). Willard expressly agreed that he
failed to comply with NRCP 16.1(a)(2)(B) and agreed to the entry of a Court order requiring
him to properly disclose an expert by March 11, 2017. (February 9, 2017, Stipulation and Order,

on file herein). Yet, Willard did not even attempt to provide a proper disclosure of Gluhaich at
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any time in 2017. Notwithstanding the foregoing, on October 17, 2017, four weeks prior to the
close of discovery, Willard filed the present Motion, referring to Gluhaich as “the Willard
Plaintiffs’ designated expert,” (Motion at 20), without even acknowledging his noncompliance,
much less providing justification for it. Even the most cursory review of Gluhaich’s Declaration
demonstrates that all of the purported facts and opinions that he provided could have been
timely disclosed in December of 2016. See generally (Gluhaich Declaration (relying exclusively
on events that occurred in 2014 or earlier). This Motion and Gluhaich’s affidavit were filed at a
stage in the case where it was too late for Defendants to properly explore or rebut Gluhaich’s
conclusions and bases therefore, a fact that Willard acknowledged in February with
approximately four weeks left in discovery. (February 9, 2017, Stipulation and Order, on file
herein).

In addition, it is clear that Willard’s failure to disclose the appraisals upon which his
newly-requested relief is based is willful. In his Motion, Willard relies upon an appraisal from
2008 to determine the purported “original” fair market value of the property. (Motion at 19).
According to Willard, this appraisal was “commissioned in 2008 by the Willard Plaintiffs.” Id.
Indeed, Gluhaich avers that “in September 2008 Willard commissioned an appraisal of the
Virginia Property...from CB Richard Ellis..., a copy of which was sent directly to me by Jason
Buckholz of CBRE on October 17, 2008.” (Gluhaich Decl. §5). Willard also relied upon, inter
alia, an appraisal from 2014 to establish the purported “fair rental value” of the property in
2014 for purposes of his newly-sought liquidated damages relief, and the purported “post-
breach” value of the property in 2014. Id. at 19-20. Gluhaich averred that “The 2014 Appraisal
was issued on February 11, 2014,” and he “received [this appraisal] directly from Rob Cashell.”
(Gluhaich Decl. q15). Gluhaich’s purported opinions were heavily based on these appraisals.
(Gluhaich Decl. 99 (“In my opinion, the 2008 Appraisal presents a thorough, detailed,
professional, and highly compelling analysis of the market value of the Virginia Property as
leased.”); 16 (relying on the appraisal to opine on the purported “as-is” fair market value); 417

(relying upon the appraisal to establish the purported fair market rental value)). However, these
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appraisals were never disclosed to Defendants at any time before the present motion. (Decl. of
B. Irvine, Exhibit 1). This is despite the fact that Defendants requested Willard to “produce any
and all appraisals for the Property from January 1, 2012, through present,” (Willard Responses
to Defendants’ First RFPs, Exhibit 15; March 3, 2016, letter, Exhibit 6 (reminding Plaintiffs of
their obligations to supplement)), and that Willard had an obligation to disclose this material
pursuant to NRCP 16.1(a)(1)(C). Given that Willard freely admits that these appraisals were
commissioned prior to the commencement of the case, and were in his possession, this is clearly
willful omission.

Finally, it should be noted that this is part of a larger pattern and practice by Willard: as
this Court is already aware, Defendants have been forced to file multiple motions to compel
responses to their written discovery. (Orders Granting Motions to Compel, on file herein).
Further, Defendants have had to continually request that Willard comply with his basic
discovery obligations in this case, as Willard has appeared to demonstrate doing no interest in
doing this unprompted. Supra p. 15.

With respect to the prejudice to Defendants, this factor should be presumed, based upon
Willard’s repeated and willful delay in providing necessary information to Defendants. Cf.
generally Foster v. Dingwall, 126 Nev. 56, 66, 227 P.3d 1042, 1049 (2010) (concluding that
“appellants’ continued discovery abuses and failure to comply with the district court’s first
sanction order evidences their willful and recalcitrant disregard of the judicial process, which
presumably prejudiced [the non-offending party”); Hamlett v. Reynolds, 114 Nev. 863, 865, 963
P.2d 457, 458 (1998) (cited in Foster as “upholding the district court’s strike order where the
defaulting party’s ‘constant failure to follow [the court’s] orders was unexplained and
unwarranted’”); In re Phenylpropanolamine (PPA) Products, 460 F.3d 1217, 1236 (9th
Cir.2006) (cited in Foster as “holding that, with respect to discovery abuses, ‘[p]rejudice from
unreasonable delay is presumed’ and failure to comply with court orders mandating discovery
‘1s sufficient prejudice’”); Perez, 2008 WL 2704402 at *6 (“The behavior exhibited by plaintiffs

has prejudiced defendants by delaying the resolution of the claims and increasing the costs of
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litigation. The parties have not made any progress with discovery or moved closer to trial
readiness. This factor...weighs in favor of dismissing the action.”).

In fact, this is Willard’s second case against Defendants for the same purported breach:
as set forth in Defendants’ Motion for Partial Summary Judgment, Willard already improperly
attempted to prosecute this case against Defendants in California, which was ultimately
dismissed for a lack of personal jurisdiction. Defendants are entitled to resolution, not to
Willard languidly holding Defendants in litigation while simultaneously failing to meet his
obligations under the NRCP to provide threshold information necessary to defend this case.
Finally, the liquidated damages provision, the diminution in value damages, and default interest
on both are all brand new requests that rely upon different bases and methodology than
Willard’s prior request for relief, and would all require rebuttal expert opinions and additional
fact discovery, including depositions.

Further, dismissal is not too severe for the particular discovery abuse: as noted,
Willard’s damages disclosure is central to this case, and dismissal is not too severe for Willard’s
repeated and willful noncompliance with Court orders and Nevada law. The feasibility and
fairness of less severe sanctions also favor dismissal. Willard was sanctioned for other
discovery violations on three occasions and remains undeterred, demonstrating that less severe
sanctions have no effect on his recalcitrant conduct. (Orders Granting Motions to Compel and
Motion for Contempt and Sanctions, on file herein). Willard’s conduct has also already caused
three continuances of the trial date, all to accommodate for Willard’s continued disregard for
Nevada discovery procedure. (Stipulations and Orders, on file herein). As this has happened
three times, lesser sanctions and continuances clearly have no effect on Willard’s conduct. Nor
would a less severe sanction be fair to Defendants, who have been continually prejudiced by
Willard’s willful disregard of his obligations despite their continued efforts to work with
Willard and provide extensions to Willard.

With respect to the policy favoring adjudication of cases on their merits, it is Willard

who frustrated this policy by refusing to provide Defendants with his damages calculations or
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proper expert disclosure, not Defendants. Defendants served multiple rounds of written
discovery upon Willard in an attempt to obtain information on Willard’s damages; Defendants
took depositions; and Defendants requested compliant disclosures throughout this case so that
they could address the merits. Supra pp. 2-15; (Defendants’ First Set of Interrogatories on
Willard, Exhibit 20; Second Set, Exhibit 21; Defendants’ First Requests for Production on
Willard, Exhibit 22; Second Set, Exhibit 23; Third Set, Exhibit 24; Requests for Admission,
Exhibit 25). Willard should not be permitted to hide behind the policy of adjudicating cases on
the merits when it is he who has frustrated this policy throughout the litigation. Defendants
cannot reach the merits when they must spend the entire case asking Willard for threshold
information and receiving no meaningful responses. Again, this is Willard’s second time
prosecuting this case against Defendants without undertaking the necessary conduct to reach the
merits.

The need to deter similar abusive conduct also weighs heavily in favor of dismissal.
Respectfully, this Court should be affronted by Willard’s conduct in this litigation, particularly
with respect to his blatant disregard of the NRCP and this Court’s express orders. The discovery
rules are in place for a reason, and are mandatory. Compliance with this Court’s orders is also
mandatory. If Willard is permitted to continue prosecuting his case without severe consequence,
this type of abusive litigation practice will continue to the prejudice of defending parties and
will make a mockery of the Nevada Rules of Civil Procedure and of court orders. Cf. generally
Foster, 126 Nev. at 66, 227 P.3d at 1049 (noting that “[i]n light of appellants’ repeated and
continued abuses, the policy of adjudicating cases on the merits would not have been furthered
in this case, and the ultimate sanctions were necessary to demonstrate to future litigants that
they are not free to act with wayward disregard of a court’s orders.”); see also Langermann v.
Prop. & Cas. Ins. Co., 2015 WL 4714512 at *5 (D. Nev. 2015) (failing “to comply with a
scheduling order is not harmless, and re-opening discovery after the expiration of the deadlines

only encourages cavalier treatment of deadlines™). The Plaintiffs’ cavalier disregard for this
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Court’s orders and docket, Nevada law, and Defendants’ rights to prepare a defense necessitates
dismissal.
Accordingly, based on the foregoing, Defendants respectfully request dismissal with
prejudice.
C. Alternatively, at an absolute minimum, Willard’s newly-requested relief,

never-properly-disclosed expert, and newly-disclosed appraisals should be
excluded.

If this Court is not inclined to dismiss this case with prejudice, Defendants respectfully
request that this Court enter an Order precluding Willard from seeking his newly-requested
damages, from offering any testimony from his never-properly-disclosed expert, and from using
the newly-disclosed appraisals. This Court should instead require Willard to proceed on only the
theories and relief sought throughout.

As noted, pursuant to NRCP 37(c)(1), a party is prohibited from using as evidence at
trial “any witness or information not so disclosed” unless the party can show there was
substantial justification for the failure, or unless such failure was harmless. Further, NRCP
16.1(e)(3)(B) provides for discretionary exclusion of evidence if an attorney “fails to reasonably
comply with any provision of [NRCP 16.1].” Here, exclusion is plainly warranted pursuant to
NRCP 37(c)(1) or NRCP 16.1(e)(3)(B). Cf. generally Yeti by Molly, Ltd. v. Deckers Outdoor
Corp., 259 F.3d 1101, 1105-06 (9th Cir. 2001) (explaining that the Advisory Committee Notes
to FRCP 37(c)(1) describe it as a “self-executing,” “automatic” sanction to “provide[ ] a strong
inducement for disclosure of material,” and “Courts have upheld the use of the sanction even
when a litigant’s entire cause of action or defense has been precluded.”).

Further, Willard would not be able to satisfy his burden that his failures are harmless or
substantially justified. Id. (offending party’s burden to prove exceptions). Willard has provided
no justification whatsoever; he has not even acknowledged his wrongdoing. Further, it cannot
be overemphasized that Willard could have easily complied at any time during this litigation, as

everything discussed and sought in Willard’s motion is based upon information that has been
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available to Willard during this entire litigation. Clearly, this falls short of a substantial
justification.

With respect to harmlessness, courts have held that the concept of “harmless” is fairly
limited, see, e.g., AVX Corp. v. Cabot Corp., 251 F.R.D. 70, 78-80 (D. Mass. 2008), and that a
failure is not harmless when it would disrupt the schedule of the parties and the court. See Wong
v. Regents of Univ. of California, 410 F.3d 1052, 1062 (9th Cir. 2005) (“If Wong had been
permitted to disregard the deadline for identifying expert witnesses, the rest of the schedule laid
out by the court months in advance, and understood by the parties, would have to have been
altered as well. Disruption to the schedule of the court and other parties in that manner is not
harmless. Courts set such schedules to permit the court and the parties to deal with cases in a
thorough and orderly manner, and they must be allowed to enforce them, unless there are good
reasons not to. The district court did not abuse its discretion here in refusing to permit Wong to
supplement his disclosure with the additional expert witnesses and in barring testimony by and
relying upon those witnesses.”); Hoffman v. Constr. Protective Servs., Inc., 541 F.3d 1175, 1180
(9th Cir. 2008), as amended (Sept. 16, 2008) (“Later disclosure of damages would have most
likely required the court to create a new briefing schedule and perhaps re-open discovery, rather
than simply set a trial date. Such modifications to the court’s and the parties’ schedules supports
a finding that the failure to disclose was not harmless.”).

Here, as the parties stipulated and this Court confirmed when faced with a similar
timeline in February, the timing of Defendants’ newly-requested relief and purported expert
would necessitate the reopening of discovery, a new briefing schedule, and a fourth
continuance. (February 9, 2017, Stipulation and Order, on file herein). Indeed, Willard has
raised multiple brand new issues which Defendants would be required to address through
additional discovery, many of which would require expert testimony. For example, Defendants
were entitled to rebut (1) the fair market value of the property as leased; (2) the fair market
value of the property as-is; and (3) the fair market rental value of the property. Defendants

would also be required additional time to address new legal issues presented by Willard’s
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motion, such as whether the liquidated damages provision would be an unenforceable penalty
(which would require discovery on the amount of damages that Willard would otherwise
purportedly receive upon full performance of the lease), or the scope of applicability of default
interest. Defendants have been completely precluded from developing these critical defenses
due to Willard’s deliberate misconduct. This is not harmless, but rather patently prejudicial to
Defendants.

Accordingly, at an absolute minimum, Defendants request exclusion of Willard’s
untimely-disclosed new request for relief, purported expert, and appraisals. See, e.g., Morrow v.
Las Vegas Metro. Police Dep’t, 2015 WL 4068419, at *2 (Nev. App. June 29, 2015) (“By
waiting until the final two days of discovery to divulge her treatment at the Surgical Arts Center
and the Pain Institute of Nevada, Morrow failed to comply with the provisions governing initial
disclosures in NRCP 16.1, provided incomplete responses to LVMPD’s requests for production
and interrogatories, and failed to amend her disclosures and responses notwithstanding
continued visits to the providers during the pendency of her underlying action for a period of
nearly two years. We conclude that the district court did not abuse its discretion by striking
Morrow’s fifth and sixth supplemental disclosures.”).

2. Willard is not entitled to the requested relief as a matter of law.

Even if this Court is inclined to permit Willard to proceed notwithstanding his egregious
and prejudicial conduct, Willard is not entitled to summary judgment as a matter of law. While
Willard’s conduct has completely deprived Defendants of the opportunity to prepare defenses to
his brand new model of damages, brand new purported expert, and brand new documentation,
Defendants can address certain striking and fundamental errors that preclude Willard’s right to
relief.

First, if this Court excludes even one of the new items discussed supra, Willard cannot
obtain judgment on his new claim for liquidated damages as a matter of law. It is a plaintiff’s
burden to prove the elements of his or her claim, including damages. See Gibellini v. Klindt, 110

Nev. 1201, 1206, 885 P.2d 540, 543-44 (1994) (“The party seeking damages has the burden of
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proving the fact that he was damaged and the amount thereof.”). Here, Wooley’s inability to
prove his damages negates any entitlement to summary judgment. See generally Harrington v.
Syufy Enterprises, 113 Nev. 246, 248, 931 P.2d 1378, 1380 (1997) (stating, in the context of a
negligence claim, that “[t]o establish entitlement to judgment as a matter of law, defendant need
only negate one element of plaintiff's case”).

Specifically, a necessary variable of the liquidated damages provision in the Lease is the
reasonable rental value of the property. (Lease 20(B)(i), Exhibit 26). Willard bears the burden
of proof to establish that amount, as he does with all of his claimed damages. See Gibellini, 110
Nev. at 1206, 885 P.2d at 543. However, proof of this variable is dependent upon Gluhaich’s
expert opinion, which in turn, relies upon a previously undisclosed appraisal. See, e.g., (Motion
at 19; Willard Declaration § 70 (“The fair rental value of the Virginia Property of $38,206 was
obtained from the 2014 Appraisal as corroborated by the expert opinion of Danial Gluhaich.”);
Gluhaich Declaration (9 17, 18 (offering his “professional opinion” as to the fair rental value;
relying upon the appraisal to establish the purported fair market rental value)). For the reasons
that are detailed in Defendants” Motion to Strike Gluhaich as an Expert and Motion in Limine
filed concurrently herewith, pursuant to settled law, neither Gluhaich’s opinions nor the
appraisals are admissible. Thus, unless this Court is willing to permit Willard to proceed with
each and every untimely, bad-faith, disclosure, Willard is not entitled to his liquidated damages
as a matter of law. See Schneider v. Cont’l Assur. Co., 110 Nev. 1270, 1273, 885 P.2d 572, 575
(1994) (“Evidence introduced in support of or opposition to a motion for summary judgment
must be admissible evidence.”).

Finally, with respect to Willard’s brand new request for diminution in value damages,
Willard is not entitled to these unforeseeable consequential damages as a matter of law. Further,
the discussions regarding the inadmissibility of Gluhaich’s opinions and the appraisals also
preclude this claim as a matter of law, as does the NRCP 16.1 discussion supra. Yet even
considering Willard’s claim, Willard apparently completely ignores the fact that he sold the

property in a short sale. As of the date of the sale, Willard owed $13,699,802.70 on the
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property. (Willard Response to Second Set of Interrogatories at 6, Exhibit 27). Yet, by
Willard’s own admission, and as this Court is aware from Defendants’ Motion for Partial
Summary Judgment, Willard’s lenders forgave any remaining debt owed on Willard’s property
after the short sale. (Deposition of L. Willard at 89, Exhibit 28). Thus, regardless of the sale
price, Willard had nearly $14 million of debt forgiven, which is not factored into Willard’s
equation at all. Given the debt forgiveness, Willard would have been in the same position
whether the property sold for $1 or for $13 million. Willard also benefitted from Defendants
paying, according to Willard’s complaint, $122,031.25 in rent per month, increasing by two
percent per annum, from January of 2006 to March of 2013. (FAC 11 9, 12, on file herein).
Willard also expressly withdrew his claim for his purported lost down payment. (May 30, 2017,
Order, on file herein). And Willard does not consider that during his alleged time period, this
country underwent a significant recession. It is clear from even a cursory consideration of these
factors that Willard’s rudimentary subtraction of $4,270,000 from $19,700,000 is a wholly
inaccurate depiction of Willard’s purported diminution in value damages, if any. It is also clear
that Willard cannot apply default interest, which, at best, would apply to certain lease breaches,
to consequential damages. Rather, this claim merely serves as another example of Willard
overreaching in an impermissible attempt to profit well beyond his actual purported losses. See
22 Am. Jur. 2d Damages §48 (“As a general rule, a non-breaching party is not entitled, through
the award of damages, to achieve a better or superior position to the one it would reasonably
have occupied had the breach not occurred.”).

3. Willard is not entitled to judgment on BHI’s counterclaim as a matter of law.

Finally, Willard seeks summary judgment on BHI’s Counterclaims for (1) breach of
contract; and (2) declaratory relief. Willard’s Motion should be denied because the evidence, at
a minimum, creates a genuine issue of material fact as to BHI’s Counterclaims.

a. The Operation Agreement.

On April 12, 2013, BHI, through its counsel, informed Willard that it would vacate the

Virginia Property on April 30, 2013, and that it would coordinate with Willard to turn over the
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property. (April 12, 2013, Letter, Exhibit 29.) Willard “appealed to BHI through Gluhaich to
remain on the Virginia Property until [it was] able to find a buyer or a new tenant so that the
Virginia Property would retain its value.” (Aff. of L. Willard q 21, on file herein.) As such,
Willard asked BHI to continue to operate the convenience store and service station. Id.

On May 1, 2013, BHI entered into an Operation and Management Agreement (the
“Operation Agreement”) with Overland Development Corporation and Larry Willard as trustee
of the Willard Trust. (Operation Agreement, Exhibit 13 to the Motion.) The Agreement was
entered into on a month to month basis. 1d. § 1. In consideration for BHI continuing to operate,
Willard agreed to pay BHI $10,000 per month, and Plaintiff would be entitled to all Net Profits.
Id. T 4. However, if the Net Profits were negative or insufficient to pay the $10,000 fee, Plaintiff
was obligated to pay BHI the balance of the negative Net Profits plus the $10,000 fee. Id. The
first payment was due on July 20, 2013. Id.

In addition, pursuant to the terms of the Operation Agreement, BHI had “no obligation
to make the rent payments set forth in the lease.” 1d. § 5. The plain language of the contract

further provided as follows:

[Plaintiff] acknowledge[d] and agree[d] that the continuous operation of the
Location by the Operator and payment of the Net Profits to Owner (if any)
constitutes sufficient consideration for Operator’s occupation of the Location and
shall be in lieu of any obligation to pay rent under the Lease during the term of
this Agreement.

In the event of any default of the terms of the Operation Agreement, the non-defaulting
party was required to provide the defaulting party with notice of the default. Id. § 8. If the
defaulting party failed to remedy the default within three days, the non-defaulting party had the
option to terminate the Operation Agreement upon written notice. Id.

On or about May 16, 2013, Willard asked BHI to vacate the premises. (Decl. of G.
Gordon, Exhibit 30.) Because Willard directed BHI to vacate the premises, BHI ceased

operations and vacated the property in late May of 2013. (Decl. of C. Kemper, Exhibit 31.)
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b. There are a Genuine Issues of Material Fact Regarding BHI’s
Counterclaims.

BHI’s first claim for relief is breach of contract. BHI’s claim is based on Willard’s
failure to pay BHI the amount of negative Net Profits plus the balance of the $10,000 fee as was
required by Section 4 of the Operation Agreement. (Counterclaim 9 17, on file herein.) BHI’s
second claim for relief seeks a declaratory judgment that BHI and Mr. Herbst are not
responsible for the rental payments to Willard during the time period in which the Operation
Agreement was in place. Id.  23.

In its Motion, Willard argues that it is entitled to summary judgment because BHI
allegedly breached the Operation Agreement. (Motion for Summary Judgment at 10-12, on file
herein.) Specifically, Willard argues that various breaches occurred as of May 26, 2013 (the
date Mr. Willard visited the Virginia Property and observed the alleged breaches). Id. at 11
(citing Aff. of L. Willard | 22, on file herein). However, Willard ignores the fact that it is
Willard that breached the contract first, prior to the time Mr. Willard visited the property.

Specifically, on May 16, 2013, Plaintiff breached the Operation Agreement by telling
BHI to vacate the premises. (Decl. of G. Gordon, Exhibit 30.) Because Willard directed BHI to
vacate the premises, BHI began to wind down its operations to comply with Plaintiff’s demand.
(Decl. of C. Kemper, Exhibit 31.) Regardless, because Willard breached the contract on May
16, 2013, BHI is entitled to its expectation damages for operating the property during the month
of May 2013. At a minimum, there is an issue of fact regarding breach of the Operation
Agreement. See (Decl. of G. Gordon, Exhibit 30; Decl. of C. Kemper, Exhibit 31.)

Similarly, because Willard breached the contract, BHI is entitled to a declaratory
judgment that it is not responsible for the rental payments that Willard claims were incurred
during the time period the Operation Agreement was in place. Section 5 of the Operation
Agreement specifically provides that BHI had “no obligation to make the rent payments set
forth in the lease.” (Operation Agreement § 5, Exhibit 13 to the Motion.)

In addition to the fact that Willard breached the Operation Agreement first, Willard

failed to provide BHI with three-day’s notice to remedy any alleged breach as was required
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under the terms of the Operation Agreement. Therefore, Willard simply was not permitted to
unilaterally terminate the contract.

Pursuant to the plain terms of the Operation Agreement, Willard was required to provide
written notice to Defendant of any alleged default. (Operation Agreement § 8, Exhibit 13 to the
Motion.) Willard would then only be entitled to terminate the Operation Agreement if BHI
failed to remedy the alleged default within three days. Id.

In this case, Willard never notified BHI of the alleged breaches set forth in Willard’s
Motion. (Decl. of C. Kemper, Exhibit 31.) Indeed, there is no evidence in the record that
Willard ever provided BHI with such notice. To the contrary, the first time BHI was informed
of these alleged breaches was in Willard’s Motion for Summary Judgment. However, under the
plain terms of the contract, BHI had three days to remedy any alleged default. (Operation
Agreement § 8, Exhibit 13 to the Motion.) Because Willard failed to provide the contractually
required notice and opportunity to cure, it cannot avoid its contractual obligations based on its
belated argument that BHI breached the agreement.

Finally, Plaintiff attempts to cast doubt on the accuracy of BHI’s profit and loss
statement. (Motion at 12-13) (citing Exhibit 22.2). Willard seems to suggest that the profit and
loss statement is the result of “fraudulent accounting.” However, Willard’s attempt to attack the
accuracy of the profit and loss statement does nothing but highlight a factual dispute concerning
Defendant’s damages as a result of the breach. Willard’s speculation that the statement is
inaccurate simply fails to demonstrate that there are no genuine issues of material fact
concerning the accuracy of the profit and loss statement.

Based on the foregoing, Willard has failed to meet his moving burden of demonstrating
that there are no genuine issues of material fact. Even if Willard had met this burden, BHI has
presented evidence of a factual dispute regarding what party first breached the contract and the
damages BHI incurred as a result of Willard’s breach.

I
I
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CONCLUSION

Based on the foregoing, not only is Willard not entitled to summary judgment, but this
case should be dismissed with prejudice for Willard’s repeated recalcitrant conduct throughout
this case. Accordingly, Defendants respectfully request that this Court deny Willard’s Motion
and dismiss this case with prejudice, or, alternatively, exclude Willard’s newly-requested
damages, never-disclosed expert, and newly-disclosed appraisals consistent with the arguments
herein and the relief requested in Defendants’ Motion for Sanctions, Motion to Strike Gluhaich,

and Motion in Limine.
AFFIRMATION
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