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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories
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32.

33.

DOCUMENT

DATE

Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease

XX
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2838-2865
2866-2875

2876-2879

2880-2896

2897-2940

2941-2943

2944-2949
2950-2985
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(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381
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(cont 34)

DOCUMENT DATE

Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard
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36.

37.

38.

39.

40.

41.

DOCUMENT DATE

Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii
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47.
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49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv
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3672-3674

3675-3692

3693-3702

3703-3738

3739-3741
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54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief
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55.

DOCUMENT DATE

Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment
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59.

60.

61.
62.

63.

DOCUMENT

Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018
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TRANSCRIPTS

64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!

DATE

08/17/15

01/10/17

12/12/17

09/04/18

01/04/18

VOL. PAGE NO.
18 4217-4234
19 4235-4303
19 4304-4331
19 4332-4352
19 4353-4357

1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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A.App.2867

09:35:40 1 IN THE SECOND JUDICIAL DISTRICT COURT OF THE
2 STATE OF NEVADA
3 IN AND FOR THE COUNTY OF WASHOE
4

5 LARRY J. WILLARD,
individually and as trustee
6 of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT
7 CORPORATION, a California
Corporation, EDWARD C. WOOLEY
8 and JUDITH A. WOOLEY, individually
and as trustees of the Edward C.
9 Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,
10
Plaintiffs,
11
vs. Case No. CV14-01712
12
BERRY-HINCKLEY INDUSTRIES,
13 aNevada corporation; and
JERRY HERBST, an individual,
14
Defendants.
15 /

16 AND RELATED COUNTERCLAIM.

17 /

18

19 DEPOSITION OF DANIEL GLUHAICH
20

21 DATE: August 25, 2015
22 TIME: 9:53 a.m.

23 LOCATION: Legacy Almaden Plaza
99 Almaden Boulevard

24 6th Floor
San Jose, CA 95113

25
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19

20

21

22

23

24

25

For the Plaintiffs: LAW OFFICES OF BRIAN P. MOQUIN
BY: BRIAN P. MOQUIN,
Attorney at Law
3506 La Castellet Court
San Jose, CA 95148
408 300-0022
bmoquin@brianmoquin.com

For the Defendants: DICKINSON WRIGHT, PLLC
BY: BRIAN R. IRVINE,
Attorney at Law
100 West Liberty Street
Suite 940
Reno, NV 89501
775 343-7507
birvine@dickinsonwright.com

The Reporter: BELL & MYERS, CSR, INC.

BY: IRENE T. FONTANA, CSR, RDR,
CRR, CLR
2055 Junction Avenue
Suite 200
San Jose, CA 95131
408 287-7500
calendar@bellandmyers.com

ALSO PRESENT: MARIA HURST,
Videographer
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10:11:19 1 license?

10:11:20 2 A. No.

10:11:20 3 Q. Can you tell me your current business address
10:11:26 4 and phone number, please?

10:11:28 § A. 175 East Main Avenue, Suite 130, Morgan Hill,
10:11:34 6 California 95037.

10:11:37 7 Q. And the phone number?

10:11:42 8 A. 408 201-0120.

10:12:03 9 Q. Would you say that over the, oh, I guess,
10:12:08 10 almost 30 years that you have been in the real estate
10:12:10 11 business, that you have developed any areas of
10:12:14 12 specialty?

10:12:14 13 A. Yes. I would say that -- T have done a lot of
10:12:17 14 residential over the last 30 years, but I've also done a
10:12:23 15 lot of net leased investment properties.

10:12:35 16 Q. Have you primarily represented sellers, buyers,
10:12:43 17 both?

10:12:43 18 A. Both.

10:12:44 19 Q. About fifty-fifty, or is there any sort of lean
10:12:56 20 to that ratio?

10:12:57 21 A. I'm probably more of a seller broker.

10:13:01 22 Q. And do you also represent parties on both sides
10:13:08 23 of lease transactions as opposed to sales?

10:13:11 24 A. I have done some leasing. I don't -- I don't

10:13:14 25 do alot of it.

18
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10:13:16 1
10:13:21 2
10:13:25 3
10:13:31 4
10:13:35 5
10:13:44 6
10:13:49 7
10:13:59 8
10:14:05 9
10:14:08 10
10:14:12 11
10:14:16 12
10:14:17 13
10:14:18 14
10:14:20 15
10:14:20 16
10:14:21 17
10:14:29 18
10:14:37 19
10:14:41 20
10:14:42 21
10:14:46 22
10:14:54 23
10:15:02 24

10:15:04 25

Q. Any particular reason you don't do a lot of
work representing lessors or lessees?

A. It's just never been something I have put a lot
of time in to. I do it when somebody comes to me for
it, but I don't go out and actively pursue listing a
lease building or anything like that.

Q. Understood.

I spoke with Mr. Willard on Friday. We had his

deposition. And he told me that he has worked with you
on a number of real estate deals over the years. And he
mentioned the purchase and the sale of, I think, a
medical building in Las Vegas?

A. Yes.

Q. Did you work with him on that deal, or those
deals, I guess?

A. Yes.

Q. Okay.

And what percentage of your -- of your work for
the last ten years would you say has been in Nevada
versus California?

A. T would say close to 50 percent.

Q. And out of that work in Nevada, what percentage
is Las Vegas versus Northern Nevada for the same time
period, the last ten years or so?

A. I'm going to say -- it's close, again, you

19
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10:15:07 1
10:15:11 2
10:15:16 3
10:15:26 4
10:15:29 5
10:15:31 6
10:15:34 7
10:15:40 8
10:15:43 9
10:15:43 10
10:15:45 11
10:15:54 12
10:16:05 13
10:16:12 14
10:16:22 15
10:16:31 16
10:16:33 17
10:16:35 18
10:16:39 19
10:16:54 20
10:16:58 21
10:16:59 22
10:17:10 23
10:17:16 24

10:17:27 25

know. 1 mean, maybe it's 60 percent Vegas 40, percent
Northern.

Q. Can you describe to me generally the types of
deals that you have worked on in Northern Nevada. |

know you have already mentioned the Jiffy Lube that your

mom was involved in. We know you had some involvement

in both -- with both Mr. Wooley and Mr. Willard on their
properties. What else have you worked on in Northern
Nevada?

A. 1 have done some developing myself. T have
done some retail strip centers that I have built. 1
have sold, you know, gas stations. I have sold Jiffy
Lubes. I have sold single tenant, you know, IHOPs. 1
have sold land.

Q. And about -- with respect to gas stations, how
many -- how many transactions in Northern Nevada have
you been involved in where the property was a gas
station? Best of your recollection.

A. I'm going to say eight or ten.

Q. Is that eight to ten purchases and sales
combined?

A. Probably -- if I did sales and purchases,
probably maybe a little bit more. Maybe 12 or 13.

Q. Okay.

Do you -- are you in the practice of keeping a

20
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11:07:32 1

11:07:35 2

11:07:38 3

11:07:41 4

11:07:44 5

11:07:44 6

11:07:45 7

11:07:46 8

11:08:11 9

11:08:13 10

11:08:14 11

11:08:21 12

11:08:28 13

11:08:35 14

11:08:37 15

11:08:46 16

11:08:57 17

11:09:04 18

11:09:10 19

11:09:11 20

11:09:13 21

11:09:14 22

11:09:17 23

11:09:22 24

11:09:30 25

to handle it with Mr. Goldblatt.
Q. Did you ever talk to Mr. Goldblatt about
Berry-Hinckley leaving the property?

A. I might have. I can't recall what it was

about.

Q. No specifics?

A. No.

Q. Okay.

Have you ever lived in Northern Nevada?

A. No.

Q. How many active listings do you have in
Northern Nevada, if any?

A. Right now I have probably got three or four.

Q. What properties are those?

A. 1 have one on Ridgeview off of Mahan in
McCarran. [ have one in Fernley, Nevada. | have the
leasing for Carson City. | have a car wash in Carson
City listed. I think those are the main ones right now.

Q. Okay.

And what are the Ridgeview and Fernley
properties?

A. They are -- one in Fernley is an office
building and Ridgeview is a retail building.

Q. And do you have any buyers that you are

representing in anything in Northern Nevada right now,

46
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11:

10:25 6

:10:28 7

:10:32 8

10:35 9

10:38 10

10:38 11

10:40 12

:10:43 13

10:53 14

11:12 15

11:1516

:11:18 17

11:18 18

:11:19 19

:11:19 20

:11:21 21

:11:21 22

11:2523

11:26 24

11:29 25

whether in the middle of a deal or just interested in
investments?
A. I have people that are interested in
investments that are looking, yeah.
Q. Okay.
You testified earlier that you thought -- 1
know this was an estimate -- that you worked on ten,
twelve, 134 transactions in Nevada where gas stations
were the property that was being bought or sold?
A. Yes.
Q. Okay.
How many of those were in the last five years?
A. Tdon't know. Maybe four or five.
Q. Okay.

So is it your practice to -- when you are going
to list a property for sale, to have a listing
agreement?

A. Yes.
Q. Okay.
In all cases?
A. Yes.
Q. And who typically prepares that listing
agreement?
A. Either myself or my assistant.

Q. And when you have a listing agreement in place,

47
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perjury that [ have reviewed the foregoing transcript;
that I have made any corrections, additions, or
deletions in my testimony that I deemed necessary; and

that the foregoing is a true and correct transcription

[, DANIEL GLUHAICH, declare under penalty of

DECLARATION OF DEPONENT

of my testimony in this matter.

at

Dated this day of
[City] [State]
DANIEL GLUHAICH
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CERTIFICATE

I, IRENE T. FONTANA, CSR, RDR, CRR, CLR, do
hereby certify:

That prior to being examined, the witness named
in the foregoing deposition was by me duly sworn to
testify to the truth, the whole truth, and nothing but
the truth;

That said deposition was taken down by me in
shorthand at the time and place therein named, and
thereafter reduced to typewriting under my direction.

I further certify that I am not interested in
the outcome of the action.

Dated: September 3, 2015

IRENE T. FONTANA, CSR, RDR, CRR, CLR
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DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as

trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
Vvs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
7

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
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CORPORATION, a California corporation;

Counter-defendants.

DECLARATION OF BRIAN R. IRVINE IN SUPPORT OF

DEFENDANTS’/COUNTERCLAIMANTS’ MOTION TO STRIKE AND/OR MOTION

IN LIMINE TO EXCLUDE THE EXPERT TESTIMONY OF DANIEL GLUHAICH

I, Brian R. Irvine, pursuant to NRS 53.045, declare and state as follows:

1. I am an attorney with the law firm of DICKINSON WRIGHT, PLLC, attorneys
for Defendants, BERRY-HINCKLEY INDUSTRIES AND JERRY HERBST in the above-
captioned action.

2. I submit this Declaration in support of the Defendants’/Counterclaimants Motion
to Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich,
(“Motions™). I have personal knowledge of the matters set forth in this Declaration and, if called
as a witness, could and would competently testify thereto.

3. Attached to the Motions as Exhibit 1 is a true and correct copy of Plaintiffs

Initial Disclosures.
4. Attached to the Motions as Exhibit 2 is a true and correct copy of Plaintiff’s

Initial Disclosure of Expert Witness.

5. Attached to the Motions as Exhibit 3 is a true and correct copy of December 3,
2016 email from Brian Moquin to Brian Irvine, John Desmond, Anjali Webster, David O’Mara
and staff.

6. Attached to the Motions as Exhibit 4 is a true and correct copy of the December

9, 2016 email from Brian Irvine to Brian Moquin, David O’Mara and Anjali Webster.

7. Attached to the Motions as Exhibit 5 is a true and correct copy of the December
23, 2016 email from Brian Irvine to Brian Moquin, David O’Mara, John Desmond, Anjali

Webster, and staff.
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Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as

trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712

OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,
DEFENDANTS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT

Plaintiff,
VS. [ORAL ARGUMENT REQUESTED]

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
VS

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
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OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst
(collectively, “Defendants”), by and through their counsel of record, Dickinson Wright PLLC,
hereby file this Motion for Partial Summary Judgment on the claims for diminution in valug
damages made by EDWARD E. WOOLEY AND JUDITH A. WOOLEY (“Wooley”) and
LARRY J. WILLARD individually and as trustee and OVERLAND DEVELOPMENT]
CORPORATION (“Willard”). This Motion is supported by NRCP 56, the memorandum of
points and authorities, all papers and pleadings on file herein, and any information that this Court
may choose to consider.

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Plaintiffs seek to recover their purported “diminution in value” damages allegedly
resulting from Defendants’ claimed breach of the parties’ respective leases. For the reasons
discussed herein, Plaintiffs are not entitled to these damages as a matter of law, and regardless,
Plaintiffs have wholly failed to satisfy their burden to prove damages. Accordingly, Defendantg
respectfully request judgment in their favor on these claims.

PERTINENT FACTS AND PROCEDURAL HISTORY

1. Wooley.
In 2005, BHI and Wooley entered into a Lease Agreement (the “Highway 50 Lease”) for

property located at 1820 East U.S. Highway 50, Carson City, Nevada (the “Highway 50
Property”). (Highway 50 Lease, Exhibit 1)." BHI was the only tenant on the Highway 50

Property, id., and it is undisputed that BHI was not an “anchor tenant.”

'All Exhibits attached to this Motion were also produced in Defendants’ respective
Oppositions to Willard and Wooley’s Motions for Summary Judgment, and were authenticated
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It is undisputed that BHI never operated the Highway 50 Property at any time during the
eight years in which even Wooley admits that BHI was in compliance with the Highway 50
Lease. (Decl. of Chris Kemper, Exhibit 2). Indeed, the only entity to ever operate on the
Property was a subtenant of BHI’s, Little Caesar’s Pizza. Id. It is also undisputed that Wooley
never objected to the fact that BHI never operated. Id.

Wooley is requesting purported diminution in value damages based upon BHI’s alleged]
failure to pay rent, allegedly commencing on March 1, 2013. (First Amended Complaint
(“FAC”), on file herein; Wooley Motion for Summary Judgment (“Wooley Motion”) at 8, 12, onl
file herein). Little Caesar’s continued to operate on the Property after March 1, 2013, and
Wooley has received all monthly payments from Little Caesar’s since March of 2013. (Wooley]
Deposition 41, Exhibit 3).

To calculate the claimed diminution in value damages, Wooley relies exclusively upon
the following: (1) a 2006 appraisal; (2) a 2015 appraisal; and (3) the expert opinion of Daniel
Gluhaich, who Wooley claims is “the Wooley Plaintiffs’ designated expert.” (Wooley Motion af
12-13, on file herein). Specifically, Wooley claims that “[t]he fair market value of the Highwayj
50 Property with the lease was determined to be $3,430,000.00 through an appraisal
commissioned in 200[6] by the Wooley Plaintiffs,” and that “the Wooley Plaintiffs’ designated
expert Daniel Gluhaich found the fair market value of the Highway 50 Property immediately
prior to BHI’s breach of the Highway 50 Lease on March 1, 2013 to be $3,430,000.00.” Id. at 12,
Likewise, Wooley claims that “[t]he fair market value of the Highway 50 Property without the
lease was determined to be $765,000.00 through an appraisal commissioned in 20[15] by the
Wooley Plaintiffs,” and that “the Wooley Plaintiffs’ designated expert Daniel Gluhaich found the
fair market value of the Highway 50 Property without the lease following BHI’s breach of the
Highway 50 Lease to be $765,000.00.” Id. at 13; see also (Gluhaich Affidavit, on file herein),

by Brian Irvine in those Oppositions. The exhibits pertinent to this Motion are reattached hereto
for ease of reference.
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Wooley then purports to subtract the $765,000 from the $3,430,000 and add “interest applied at
the Default Rate” to reach his claimed damages amount. Id.

Notwithstanding that Wooley relies exclusively upon these appraisals and Gluhaich’s
expert opinion to calculate his purported damages, it is undisputed that Wooley never properly,
disclosed Gluhaich as an expert. (February 9, 2017, Stipulation and Order, on file herein; seg
also Motion to Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel
Gluhaich, on file herein ). It is also undisputed that Wooley never disclosed the 2006 appraisal to
Defendants prior to filing his Motion. (Declaration of B. Irvine, Exhibit 1 to Defendants’
Opposition to Wooley Motion (“Wooley Opposition™).

2. Willard.

In 2005, Willard and BHI entered into a commercial lease (the “Willard Lease™) for the]
lease of real property in Reno, Nevada (the “Virginia Property”). (Virginia Lease, Exhibit 4),
BHI was the only tenant on the Virginia Property, id., and it is undisputed that BHI was not an
“anchor tenant.”

On October 18, 2017, Willard filed a Motion for Summary Judgment (“Willard Motion™),
in which he requested diminution in value damages for the very first time in this case. (Willard
Motion, on file herein). This new request was made less than one month before the close of
discovery, and was made after years of Willard ignoring Nevada law, this Court’s Orders, and|
Defendants’ requests that Willard disclose his damages as required by NRCP 16.1. (Motion for
Sanctions, filed concurrently herewith and incorporated by reference herein; February 9, 2017,
Stipulation and Order, on file herein).

To calculate the claimed damages, Willard relies exclusively upon the following: (1) a
2008 appraisal; (2) a 2014 appraisal; and (3) the expert opinion of Daniel Gluhaich, who Willard
claims is “the Willard Plaintiffs’ designated expert.” (Willard Motion at 19-20, on file herein),
Specifically, Willard claims that “[t]he fair market value of the Virginia Property with the lease]
was determined to be $19,700,000.00 through an appraisal commissioned in 2008 by the Willard

Plaintiffs,” and that “the Willard Plaintiffs’ designated expert Daniel Gluhaich found the fair
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market value of the Virginia Property immediately prior to BHI’s breach of the Virginia Lease)
on June 1, 2013, to be $19,700,000.00.” 1d. Willard then claims that “[t]he fair market value of
the Virginia Property without the lease was determined to be $4,720,000.00 through an appraisal
commissioned in 2014 by Longley Partners, LLC,” and that “the Willard Plaintiffs’ designated
expert Daniel Gluhaich found the fair market value of the Virginia Property without the lease
following BHI’s breach of the Virginia Lease to be $4,720,000.00.” Id. Willard then purports to
subtract $4,720,000.00 from $19,700,000.00 and add “interest applied at the Default Rate” to
reach his claimed damages amount. Id.

Notwithstanding that Willard relies exclusively upon these appraisals and Gluhaich’s
expert opinion to calculate his purported diminution in value damages, it is undisputed that
Willard never properly disclosed Gluhaich as an expert. (February 9, 2017, Stipulation and
Order, on file herein). It is also undisputed that Willard never disclosed the 2008 or 2014
appraisals to Defendants prior to filing his Motion. (Motion for Sanctions, filed concurrently,
herewith).

ARGUMENT

1. Legal standard.

“[S]lummary judgment is appropriate if the pleadings and other evidence on file, viewed
in the light most favorable to the nonmoving party, demonstrate that no genuine issue of material
fact remains in dispute, and that the moving party is entitled to judgment as a matter of law.”
Wood v. Safeway, Inc., 121 Nev. 724, 729, 1221 P.3d 1026, 1029 (2005). A genuine issue of
material fact is one where the evidence is such that a reasonable jury could return a verdict for
the non-moving party. Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662 (1985). The
United States Supreme Court has noted that summary judgment is “properly regarded not as aj
disfavored procedural shortcut, but rather as an integral part of the determination of every
action.” Celotex Com. v. Catlett, 477 U.S. 317, 327 (1986). Further, “[t]o establish entitlement to

judgment as a matter of law, defendant need only negate one element of plaintiff's case.” Seg
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generally Harrington v. Syufy Enterprises, 113 Nev. 246, 248, 931 P.2d 1378, 1380 (1997)

(stating this principle in the context of a negligence claim).

2. Neither Willard nor Wooley are entitled to diminution in value damages as a matter
of law.

Both Willard and Wooley claim that they are entitled to diminution in value damages
based on the following: (1) they claim that “[u]nder Nevada law, a landlord can recover damages
for the diminution in value of a property due to a tenant’s breach of a lease,” citing Hornwood v,
Smith’s Food King No. 1, 105 Nev. 188, 190, 772 P.2d 1284, 1286 (1989); and (2) they claim
that “BHI expressly indemnified the...Plaintiffs against losses in the form of diminution in valug
in the event that BHI defaulted or otherwise breached the Virginia Lease. (Willard Motion at 19,
on file herein; Wooley Motion at 12, on file herein). However, neither Hornwood nor the Lease
provides a basis for Willard or Wooley to recover diminution in value damages, and Defendantg
respectfully submit that they are entitled to judgment in their favor on these claims as a matter off
law.

First, Hornwood is wholly inapplicable to this case. In Hornwood, Smith’s, an anchor
tenant in a shopping center, ceased its grocery operations but continued to pay base rent and later
sublet the space to a Miller’s Outpost clothing retailer. Hornwood, 105 Nev. at 189, 772 P.2d af
1285. The landlord filed suit, alleging, among other things, that Smith’s had breached an implied
covenant of continuous operation when it ceased operations and vacated the premises, and that
this breach had caused the shopping center to decline in value, because Smith’s was the shopping
center’s “anchor tenant.” Id. at 189, 190-91, 772 P.2d at 1285, 1286. The relevant issue on
appeal was whether the claimed diminution in value damages were a foreseeable result of
Smith’s breach of its requirement to continuously operate. Id. at 190, 772 P.2d at 1286. The
Court concluded that they were foreseeable because Smith’s was an anchor tenant. Id. at 191,
772 P.2d at 1286.

Specifically, the Court noted that Smiths presented “substantial evidence to support their

% ¢¢

argument” “that the diminution in value of the shopping center both arose naturally and
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foreseeably as a result of the termination of operations by Smith’s,” including, in pertinent part,
testimony that “anchor tenants, (i.e. Smith’s) draw the largest amount of customers, attract other
‘satellite’ tenants, and are necessary for long-term financing,” that “when an anchor tenant
leaves, the rental value of the shopping center immediately decreases, thereby decreasing the
overall value of the shopping center,” and that while Smith’s attracted approximately 40,000
customers per month into the shopping center, its subtenant only generated about 4,500
customers per month. Id. at 190-191, 772 P.2d at 1286.

The fact that Smith’s was an anchor tenant was in fact the sole basis for the Court to

conclude that the claimed diminution in value damages were foreseeable:

Smith’s is a sophisticated business entity. Smith’s knew that its
presence as the anchor tenant had a critical impact on the shopping
center’s success. Without an anchor tenant, obtaining long-term
financing and attracting satellite tenants is nearly impossible for a
shopping center. Perhaps most importantly, the anchor tenant
insures the financial viability of the center by providing the
necessary volume of customer traffic to the shopping center.
Therefore, we find that the district court clearly erred in
concluding, as a matter of law, that the diminution in value of the
Hornwoods’ shopping center was unforeseeable. Accordingly, we
reverse that portion of the district court’s ruling and remand to the
district court for an assessment of the Hornwood’s damages as a
consequence of the loss of their anchor tenant.
Id. at 191, 772 P.2d at 1286.

By contrast, here, it is undisputed that neither Willard nor Wooley were ever anchor
tenants, and Plaintiffs have never so argued. (FAC, on file herein; Willard Motion, on file herein;
Wooley Motion, on file herein). In fact, the properties at issue are not multi-tenant properties
comparable to shopping centers, rendering it impossible for BHI to be an anchor tenant that
would attract satellite tenants and attract customers that would benefit a larger shopping center as
a whole. (Highway 50 Lease, Exhibit 1; Virginia Lease, Exhibit 4). Rather, on the Virginig
Property, Willard was the only tenant, and on the Highway 50 Property (a three-bay strip mall
property), BHI never even opened a store—the only tenant to ever operate was a subtenant BHI

itself procured to occupy one of the three strip-mall bays years after entering into the Highway

Page 7 of 15
A.App.2886




© 00 ~N oo o b~ O wWw N

N NN N D NN N DN P B R R R R R R R e
0 N o 0 N W N P O © 0o N O 00~ w N P, O

A.App.2887

50 Lease. Id.; (Little Caesar’s Sublease, Exhibit 5; Decl. of C. Kemper, Exhibit 2). Thus, the
reasons for awarding diminution in value damages to landlords of breaching anchor tenants, such
as attracting satellite tenants or providing the necessary volume of customer traffic, are not even
remotely implicated here. Contra Hornwood.

To recover the requested diminution in value damages, Plaintiffs must establish that such
damages were foreseeable at the time the contract was made. See Restatement (Second) of
Contracts § 351(1) (“Damages are not recoverable for loss that the party in breach did not have
reason to foresee as a probable result of the breach when the contract was made.”). Here,
Plaintiffs have only vaguely relied upon Hornwood to establish foreseeability, but, as discussed,
the sole basis for the Hornwood finding of foreseeability is absent here. Nor are Plaintiffs correct
to broadly cite Hornwood for the proposition that “[u]nder Nevada law, a landlord can recover
damages for the diminution in value of a property due to a tenant’s breach of a lease.” (Willard
Motion at 19, on file herein; Wooley Motion at 12, on file herein). If Hornwood could be read so
broadly, then every landlord would be entitled to diminution in value damages every time a
tenant breached a lease, and Nevada courts would dispense with the foreseeability requirement
for Plaintiffs alleging consequential damages. Because the Hornwood court found foreseeabilityf
based upon Smith’s status as an anchor tenant, and BHI was clearly not an anchor tenant in either
lease here, Hornwood does not allow Plaintiffs to establish foreseeability in this case. Absent
satisfying their burden to establish foreseeability, Plaintiffs may not recover their requested
damages as a matter of law, entitling Defendants to judgment in their favor. See Restatement
(Second) of Contracts § 351(1).

Hornwood is also distinguishable for an independent reason, particularly with respect to
Wooley. In Hornwood, the landlord claimed that the diminution of the shopping center was
caused by Smith’s breach of an implied covenant to continuously operate as a grocery store. 105
Nev. at 188, 772 P.2d at 1284. By contrast, Wooley claims that the “breach” by Defendants here}
is an alleged failure to pay rent, not a purported violation of a covenant of continuous operation.

(FAC, on file herein; Wooley Motion, on file herein). Wooley does not claim that there is a
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covenant of continuous operation, express or implied. 1d. Thus, Wooley’s basis for seeking
diminution in value damages is completely different from the landlords’ basis for seeking
diminution in value damages in Hornwood. Contra Hornwood, 105 Nev. at 189, 772 P.2d at
1285 (wherein “Smith’s retained possession of the demised premises and continued to pay]
minimum rent after closing the store.”).

In fact, the parties’ conduct unequivocally refutes the notion that there was any covenant
of continuous operation, or that BHI ever somehow breached such a covenant. In the eight years
in which even Wooley does not dispute that BHI was in compliance with the Highway 50 Lease,
BHI never operated on the Highway 50 Property and Wooley never objected. (Decl. of Chrig
Kemper, Exhibit 2). The only operations to ever occur on the Highway 50 Property were those
by BHI’s subtenant, Little Caesar’s Pizza. Id. Clearly, the lack of operation for eight years
without objection conclusively demonstrates that there was no express or implied requirement
that BHI continuously operate on the Property. If there were, BHI would have been in breach of
the Highway 50 Lease from the first day of the lease term, nearly nine years before Wooley
brought this lawsuit. Wooley did not claim that BHI breached in such a manner in 2005 and ig
not so claiming now. Thus, again, the breach at issue in Hornwood is simply not implicated here,
and therefore it does not follow that Wooley, by alleging a different breach, is entitled to the
same damages as were awarded in Hornwood.

In sum, Hornwood does not provide a basis for Plaintiffs to receive their purported
diminution in value damages.

With respect to the Lease, Section 15 of each Lease details the tenants’ obligations to|
indemnify the landlords from claims against third-parties related to tenants’ activities under the
Leases. (Highway 50 Lease, Exhibit 1; Virginia Lease, Exhibit 4). Plaintiffs attempt argue that
this Section entitles them to receive diminution in value damages. (Wooley’s Motion at 12, on|
file herein; Willard’s Motion at 19, on file herein). However, Section 15 has no application to|
this case, because express indemnity provisions in commercial leases, such as Section 15 here,

do not apply to claims between the lessor and lessee, but rather only to actions by third parties,
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Boise Joint Venture, 806 P.2d at 709-10; PacifiCorp v. SimplexGrinnell, LP, 303 P.2d 949, 952
53 (Or.App. 2013) (indemnity clause intended to protect a party against claims made by third
parties and does not apply to actions between the contracting parties); May Dept. Stores Co. v.
University Hills, Inc., 789 P.2d 434, 438 (Colo.App. 1989) (“Generally, indemnity language...is
construed to apply only to claims asserted by third parties against the indemnitee, not to claims
based upon injuries or damages suffered directly by that party.”); In re Kmart Corp., 362 B.R|
361, 393 (N.D. IIl. 2007) (general indemnity provision was intended to protect claimants “from
claims originating from outside sources (which is the typical reason for and purpose of an
indemnity), not for claims between” the contracting parties).

This basic principle is supported by the structure of the Lease itself. All of the landlords’
remedies for a breach of the Leases by tenants are found in the same place: Paragraph 20(B),
(Highway 50 Lease, Exhibit 1; Virginia Lease, Exhibit 4). The indemnity provision cited by
Plaintiffs is not in the remedies paragraph, which provides further support for the conclusion that
the unambiguous indemnity provisions were not intended to serve as additional remedies in a
direct action between the landlord and tenant. When reading the Lease provisions in harmony, as
a court is required to do pursuant to Nevada law, see Siggelkow v. Phoenix Ins. Co., 109 Nev. 42,
44 (1993) (a reading of a contractual provision must include reference to the entire contract and
be read as a whole to give reasonable and harmonious meaning to the entire contract), it is
abundantly clear that Plaintiffs’ attempt to rely on the indemnity provisions of the Lease to seek
these damages is unfounded.?

Because neither of the purported bases for Plaintiffs’ respective claims for diminution in
value damages actually provides a basis such claims, Plaintiffs are not entitled to diminution in

value damages as a matter of law.

®This Court has already rejected Plaintiffs’ attempt to bootstrap their impermissible
claims for consequential damages under the indemnity provision in Section 15 of the Leases. Seg
Plaintiffs’ August 30, 2016, Opposition to Defendants’ Motion for Partial Summary Judgment,
on file herein; May 30, 2017 Order, on file herein.
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3. Wooley cannot satisfy his burden to prove diminution in value damages.

Even if Plaintiffs are somehow not precluded from seeking diminution in value damages
as a matter of law, Plaintiffs indisputably cannot carry their burden to prove diminution in valug
damages. See Gibellini v. Klindt, 110 Nev. 1201, 1206, 885 P.2d 540, 543-44 (1994) (“The party]
seeking damages has the burden of proving the fact that he was damaged and the amount
thereof.”).

a. Wooley cannot satisfy his burden to prove diminution in value damages.

First, the purported expert opinion and appraisals upon which Wooley relies are
inadmissible. To calculate his purported damages, Wooley points to a 2007 appraisal, which
concluded that the value was $3,430,000. (Wooley Motion at 12, on file herein). However, rather
than use the appraiser as an expert, Wooley improperly relies upon Gluhaich who opines the
appraisal presents the correct valuation of the property. Id.; (Aff. of D. Gluhaich re Wooley { 6,
on file herein). Wooley then relies upon a 2015 appraisal, which concluded that the fair market
value of the Highway 50 property as of June 19, 2015, was $765,000. (Wooley’s Motion at 12,
on file herein.) However, rather than use the appraiser as an expert, Wooley improperly relies
upon Gluhaich who opines that the appraisal presents the correct valuation of the property. I1d.;
(Aff. of D. Gluhaich re Wooley 19, on file herein).

Defendants have filed a Motion to Strike and/or Motion in Limine to Exclude Expert
Testimony of Daniel Gluhaich. Gluahaich’s testimony concerning the fair market value of the)
property at issue should be stricken and/or is inadmissible for all the reasons set forth in that
Motion, which is incorporated herein by this reference. Similarly, the appraisals are inadmissiblg
for the reasons set forth in that Motion. Without Gluhaich’s expert opinion or the bases upon|
which he relies, Wooley indisputably cannot satisfy his burden on this claim, which relies
exclusively upon Gluhaich’s expert opinions and the appraisals. See (Wooley’s Motion for
Summary Judgment at 12-13). Therefore, Defendants are entitled to judgment in their favor on

this claim.
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Second, even if Gluhaich and the appraisals are somehow admitted in this case, Wooley
still cannot satisfy his burden to prove the amount of damages. See Gibellini, 110 Nev. at 1206,
885 P.2d at 543-44 (“The party seeking damages has the burden of proving the fact that he was|
damaged and the amount thereof.” (Emphasis added)). Indeed, assessing the amount of
purported diminution in value damages is not as simple as subtracting one appraisal from
another. For example, Gluhaich relies upon an appraisal from 2006 to aver that this 2006
valuation represents the fair market value of the Highway 50 Lease on March 1, 2013. (Gluhaich
Affidavit Re: Wooley, on file herein). Yet, this does not account for multiple other important
factors, such as the fact that the worse real estate crisis in recent history occurred during that time|
period, or that the property in 2013 had a lease with a term that was seven years shorter than it
had been in 2006. It is wholly untenable to suggest that considerations like these would nof
impact the value of the Highway 50 Property. In fact, given that BHI never operated on the
Property and the claimed breach is the alleged nonpayment of rent, for which Willard can
attempt to seek remedies for alleged nonpayment of rent, it is unclear how BHI’s claimed breach
would diminish the value of the Property at all.

Finally, Wooley’s request for default interest on diminution in value is absurd. Nothing in
the Lease entitles Wooley to default interest on diminution in value damages, which, at best, is &
consequential damage. The fact that the Lease does permit default interest on certain other
remedies supports the fact that it does not on remedies such as consequential damages. See
generally Neuhard v. Range Res.-Appalachia, LLC, 29 F. Supp. 3d 461, 478 n.24 (M.D. Pa.
2014) (“The doctrine of expressio unius...instructs that when certain words are used in a contract
and other words omitted, it implies the intentional exclusion of the omitted terms.”); (Highway
50 Lease at 20(B)(vi), Exhibit 1). Rather than being a valid claim, this is merely anothen
example of Wooley overreaching.

b. Willard cannot satisfy his burden to prove diminution in value damages.

As inadequate as Wooley’s claim for diminution in value damages is, Willard’s is even

worse. First, it is undisputed that Willard did not seek diminution in value damages until the
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filing of his Motion for Summary Judgment on October 18, 2017. (See Defendants” Motion for
Sanctions, filed concurrently herewith). The only other time that Defendants had any indication
that Willard would seek such damages was in Willard’s August 30, 2016, Opposition to
Defendants’ Motion for Partial Summary Judgment, wherein Willard casually mentioned, in ong|
sentence, that he incurred diminution in value damages, “the amount of which is not relevant to
the instant motion.” (Opposition at 10, on file herein). As Defendants informed this Court at the
January 10, 2017, hearing, this was a brand new damage, and Willard’s one-sentence reference
was the only time that Defendants had ever even heard about this claimed damage. (January 10,
2017, Transcript pp. 60-61, on file herein).

Defendants have concurrently filed a Motion for Sanctions in which they address
Willard’s obligations to disclose his damages and his willful failure to do so, and incorporate i
by reference here. Per the arguments in that Motion, Willard’s failure to disclose this damage
request until the virtual end of this case, notwithstanding that it is based upon information that
has been available to Willard since 2014, requires that Willard be prohibited from seeking this
damage. See NRCP 16.1(e)(3); NRCP 37(c); (Defendants” Motion for Sanctions, on file herein).

Even if Willard is permitted to seek this brand new damage, Willard cannot satisfy hig
burden to prove the existence of the damage or the amount thereof. First, as with Wooley,
Willard’s claim for diminution in value damages rests exclusively upon the expert opinion of
Gluhaich and two appraisals. Specifically, as discussed, Willard claims that “[t]he fair market
value of the Virginia Property with the lease was determined to be $19,700,000.00 through an
appraisal commissioned in 2008 by the Willard Plaintiffs,” and that “the Willard Plaintiffs’
designated expert Daniel Gluhaich found the fair market value of the Virginia Property
immediately prior to BHI’s breach of the Virginia Lease on June 1, 2013, to be $19,700,000.00.”
(Willard Motion at 19-20, on file herein). Willard then claims that “[t]he fair market value of the]
Virginia Property without the lease was determined to be $4,720,000.00 through an appraisal
commissioned in 2014 by Longley Partners, LLC,” and that “the Willard Plaintiffs’ designated

expert Daniel Gluhaich found the fair market value of the Virginia Property without the lease
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following BHI’s breach of the Virginia Lease to be $4,720,000.00.” Id. Willard then purports to
subtract be $4,720,000.00 from $19,700,000.00 and add “interest applied at the Default Rate” to
reach his claimed damages amount. Id.

However, as explained in detail in Defendants’ Motion to Strike, Gluahaich’s testimony
concerning the fair market value of the property at issue should be stricken and/or is inadmissible
for all the reasons set forth in that Motion, which is incorporated herein by this reference.
Similarly, the appraisals are inadmissible for the reasons set forth in that Motion. In fact, neither
appraisal was ever disclosed prior to the filing of Willard’s Motion in October of 2017. (Motion|
for Sanctions, on file herein). Without Gluhaich’s expert opinion or the bases upon which he
relies, Willard indisputably cannot satisfy his burden on this claim. See (Willard Motion at 19-
20). Therefore, Defendants are entitled to judgment in their favor on this claim.

Further, even if Gluhaich and the appraisals are somehow admitted in this case, Wooleyj
still cannot satisfy his burden to prove the amount of damages. See Gibellini, 110 Nev. at 1206,
885 P.2d at 543-44. For example, when calculating his purported damages, Willard apparently
completely ignores the fact that he sold the property in a short sale. As of the date of the sale,
Willard owed $13,699,802.70 on the property. (Willard Response to Second Set off
Interrogatories at 6, Exhibit 6). Yet, by Willard’s own admission, and as this Court is aware
from Defendants’ Motion for Partial Summary Judgment, Willard’s lenders forgave any
remaining debt owed on Willard’s property after the short sale. (Deposition of L. Willard at 89,
Exhibit 7). Thus, regardless of the sale price, Willard had nearly $14 million of debt forgiven,
which is not factored into Willard’s equation at all. Given the debt forgiveness, Willard would]
have been in the same position whether the property sold for $1 or for $13 million. Willard also
benefitted from Defendants paying, according to Willard’s complaint, $122,031.25 in rent per
month, increasing by two percent per annum, from January of 2006 to March of 2013. (FAC ]
9, 12, on file herein). Willard also expressly withdrew his claim for his purported lost down
payment. (May 30, 2017, Order, on file herein). And Willard does not consider that during his

alleged time period, this country underwent a significant recession. It is clear from even
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cursory consideration of these factors that Willard’s rudimentary subtraction of $4,270,000 from|
$19,700,000 is a wholly inaccurate depiction of Willard’s purported diminution in value
damages, if any.

Finally, as with Wooley, it is also clear that Willard cannot apply default interest, which,
at best, would apply to certain lease breaches, to consequential damages. Rather, this request for
interest merely serves as another example of Willard overreaching in an impermissible attempt to
profit well beyond his actual purported losses. See 22 Am. Jur. 2d Damages §48 (“As a general,
rule, a non-breaching party is not entitled, through the award of damages, to achieve a better or
superior position to the one it would reasonably have occupied had the breach not occurred.”).

CONCLUSION

Based on the foregoing, Defendants respectfully request that this Court enter judgment
in Defendants’ favor on Plaintiffs’ diminution in value claims.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED this 15th day of November, 2017.
DICKINSON WRIGHT

[s/ Brian Irvine

DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
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| certify that | am an employee of DICKINSON WRIGHT PLLC, and that on this date,
pursuant to NRCP 5(b); | am serving a true and correct copy of the attached DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT on the parties through the Second

Judicial District Court’s e-filing system to the following:

Brian P. Moquin David C. O’Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O’MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501

DATED this 15th day of November, 2017
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LEASE AGREEMENT

L
THIS LEASE AGREEMENT (this "ﬁ;c_égg") is made as of December __,2005byand
between [EDWARD €. WOOLEY and JUDITH A, WOOLEY], a
("Lessor"), whose address is _ and BERRY-
HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee™), whose address is 425 Maestro
Drive, Reno, NV 89511

In consideration of the mutual covenants and agreements herein contained, Lessor and
Lessee hereby covenant and agree as follows:

L. Certain Defined Terms. Capitalized terms not defined herein shall have the
meanings set forth in Exhibit A hereto,

2, Lease of Property; Use; Possession. In consideration of the Rentals and other
Monetary Obligations to be paid by Lessee and of the other terms, covenants and conditions on
Lesses’s part to be kept and performed, Lessor hereby eases to Lessee, and Lessee hereby takes
and leases, the Property (as such term is defined in Exhibit A attached hereto and which Property
is located at the address set forth in Exhibit B attached hereto and situated on the real property
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal
Requirements (including any existing violation thereof), and the condition of the Property &s of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein
shall not be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Property shall be used solely for the operation of 2
Permitted Facility, and related purposes such as ingress, egress and parking,

To the maximum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is,” in
its current condition, with no representations, warranties or covenants, express or implied, on the

part of the Lessor with respect to condition of the same or the suitability of the Property for
Lessee's intended use.

3. Lease Term; Extension. The initial term of this Lease (“Initial Term") shall
commence May 1, 2006 ("Effective Date") and shall expire at midnight on April 30, 2006
("Expiration Date"), unless terminated sooner as provided in this Lease and as may be extended
as provided herein. The time period during which this Lease shall actually be in effect, including
any Extension Term, is referred to herein as the “Lease Term.” Lessee shall have the right and
option (each, an "Extension Qption") to extend the Initial Term for two (2) additional successive
periods of five (5) years each (each, an "Extension Term"), pursuant to the terms and conditions
of this Lease then in effect. Lessee may only exercise the Extension Options by giving written
notice thereof to Lessor of its election to do so first, no later than two hundred forty (240) days
prior to the Expiration Date and two hundred forty (240) days prior to the immediately preceding
Extension Term, as the case may be. If written notice of the exercise of any Extension Option is
not received by Lessor by the applicable dates deseribed above, then this Lease shall terminate

on the last day of the Initial Term or, if applicable, the last day of the Extension Term then in
effect.
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4, Rental and Other Monetary Obligations.

A. Base Monthly Rental, During the Initial Term, on or before the first day of
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided,
however, if the Effective Date is a date other than the first day of the month, Lessee shall
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base
Monthly Rental prorated by multiplying the Base Menthly Rental by a fraction, the
aurmerator of which is the number of days remaining in the month (including the
Effective Date) for which Rental is being paid, and the denominator of which is the totat
number of days in such month. During the Extension Terms, if any, Lessee shall pay the
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4.
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its
obligations under this Lease at its sole cost and expense and shall pay all Rental and any
other Monetary Obligation due hereunder when due and payable, without notice or
demand.

B. Adjustments. On the first Adjustment Date and on each Adjustment Date
thereafter, the Base Anmual Rental shall increase by an amount egual to the Rent
Adjustment. The "Rent Adjustment" shall be an amount equal to two percent (2%) of the
Base Annual Rental in effect immediately prior to the applicable Adjustment Date, The
Adjustment Date shall be on the annual anniversary of the Effective Date,

C.  Additional Rental, Lessee shall pay and discharge, as additional rental
("Additional Rental™), all sums of money required to be paid by Lessee under this Lease
which are not specifically referred to as Base Annua) Rental or Base Monthly Rental,
Lessee shall pay and discharge any Additional Rental when the same shail become due,
provided that amounts which are billed to Lessor or any third party, but not to Lessee,
shall be paid within five (5) days afier Lessor’s demand for payment thereof or, if later,
when the same are due. Inno event shall Lessee be required to pay to Lessor any item of
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant
to any provision of this Lease.

D. Payment of Rental and Other Monetary Obligations. All Rental and other
Monetary Obligations which Lessee is required to pay hereunder shail be the
unconditional obligation of Lessee and shall be payable in full when due without any
setoff, abaternent, deferment, deduction or counterclaim whatsoever, except as set forth
herein. All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first

paragraph of this Lease or such other address as Lessor may designate pursuant to
Section 24 hereof.

E. Late Payment Charge. Lesses acknowledges that late payment by Lessee
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the
exact amount of such costs being extremely difficult and impracticable to fix in advance,
Such costs include, without limitation, processing and accounting charges, and late
charges that rnay be imposed on Lessor by the terms of any encumbrance and note
secured by eny encumbrance covering the Property. Therefore, if any payment which is
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required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor, as a late
payment charge, five percent (5%) of the amount of the delinquent payment.
Additionally, if any payment which is required to be made by Lessee pursuant to the
terms of this Lease is made more than ten (10) days after the due date thereof, such
payment shatl bear interest at the Default Rate until recejved by Lessor. The late payment
charge and default interest shall be paid to Lessor at the time of payment of the
delinquent amount. The late payment charge and the default interest charge shall
compensate Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parties agree that the late charge and the default interest
charge represent a fair and reasonable estimate of the costs that Lessor will incur by
reason of late payment by Lessee. -

5. Gaming, Lessor hereby conditionally assigns to Lessee all leases, written or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements (including
subleases thereof and tenancies following attornment} upon or covering the use or occupancy of
the Property all of which leases, agreements, subleases and tenancies are herein sometimes
collectively referred to as the “Assigned Leases”, (ii) the immediate and continuing right to
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or
which may become due or which may now or hereafter become due from or out of the Assigned
Leases or any part thereof, including, but not limited to, security deposits, minimum rents,
additional rents, parking rents, deficiency rents and liquidated damages following default, any
premium payable by any tenant upon the exercise of a cancellation privilege contained in its
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
eny kind which Lessor has or hereafter may have against the tenants under the Assigned Leases
and any subtenants and other occupants of the Property; any award granted Lessor after the date
hereof in any court proceeding involving any tenant in any bankruptcy, insolvency or
reorganization proceedings in any state or federal court and any and all payments made by any
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are
herein sometimes referred to as the “Rents” and sometimes as the “Rent”); and (jii) all of the
fights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly
installment t?f the Rent thereunder, and (B) except with respect to the Assigned Lease, (I) to
cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment
contained in this Section 5 and Lessee’s interest in the Assigned Leases shall become void and of
no further force or effect upon the expiration or early termination of this Lease and upon such
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned

Leases upon the occurrence and continuance of an Event of Default and all such amounts shail
be paid to Lessor during any such period,

6. Nevada Gaming Control Board. Lessor will follow all laws of the State of

Nevada and cooperate with WGI in making application to the Nevada Gaming Control Board as
may be required.
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7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever rcla_ting to the Prgperty
shall be performed and paid by Lessee, including but not limited to all impositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance
required to be maintained by Lessee pursuant to the terms hereof and al} other expenses, charges,
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses,
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this

Lease, except as otherwise expressly provided herein, Any present or future law to the contrary
shall not alter this agreement of the parties.

8. Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following
(collectively, “Taxes"): all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and improvements located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in lien of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, license, sales, use and other faxes upon the
Rental or other Monetary Obligations herennder, the leasehold estate of either party or the

activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing.

Within thirty (30) days after each tax and assessment payment is required by this Section
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described item or lien
wit‘h respect thereto, including, without limitation, the amount or validity or application, in whole
or in part, of any such item, provided that (A) neither the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Defauit has occurred, (C) Lessee shall promptly provide Lessor with copies of all
notices received or delivered by Lessee and filings made by Lessee in connection with such

proceeding, and (D) Lessee shall indemnify and hold Lessor harmless against any loss, Costs or
damages arising from or related to such contest.

If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to
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Lessee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base
Monthly Rental instaliment together with interest at the Default Rate,

9. Utilitles. Lessee shall contract, in its own narme, for and pay when due (anfl I.mId
Lessor free and harmless from) all charges for the cor}:}cction _and use 0)? water, gas, electncltyr
telephone, garbage collection, sewer use and other utility services supplied to the Property dm;ng
the Lease Term. All utility charges, assessments and fees for tl'xc las..t yeer of 'the .Lea.se shal.l e
prorated as of the termination date of this Lease. No full or partial utility depnvatfon including,
but not limited to, blackout, brownout, or rationing, nor any loss of or damage to improvements
related to disruption or faiture of any utility service shall give 1:ise to any abatement of Rentals
nor give rige to any tight of Lessee to offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors_(but
not of any other tenants or occupants of the Property). Lessor shall reasonably coopf::.atc w:tl}
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross
negligence or willful misconduect, then the cost of such restoration shall be bome by Lessor.

10.  Imsurance, Throughout the Lease Term, Lessee shall maintain, at its sole
expense, the following types and amounts of insurance:

A. Insurance against loss or damage to the Property and all buildings and
improvements thereon under an "all risk” insurance policy, which shall include coverage
against all risks of direct physical loss, including loss by fire, lightning, and other risks
normally included in the standard ISO special form (which shall include coverage for all
risks commonly insured for properties similar to the Property in the Reno, Nevada area,
including insurance coverage for damage caused by earthquake, fiood, tornado,
windstorm and other disasters for which insurance is customarily maintained for similar
commercial properties), Such insurance shall be in amounts sufficient to prevent Lessar
from becoming a co-insurer under the applicable policies, and in any event, after ‘
application of deductible, in amounts not less than 100% of the full insurable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clause, an increased cost of construction endorsement, debris removal coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the
improvements on the Property is being rebuilt on the Land, Lessee shall provide such
property insurance in builder's risk completed value form, including coverage available
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee, No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payees
on such property insurance policy.

B, Commercial general liability insurance, including products and completed
operation liability, covering Lessor and Lessee against bodily injury liability, property
damage liability and personal and advertising injury, liquor liability coverage (to the
extent liquor is sold or manufactured at the Property), garage liability coverage including
without limitation any liability arising out of the ownership, maintenance, repair,
condition or operation of the Property or adjoining ways, streets, parking lots or
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sidewalks. Such insurance policy or policies shell contain a broad form contractual
liability endorsement under which the insurer agrees to insure Lessee's obligations under
Section 15 hereof to the extent insurable, and 2 "severability of interest" clause or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of not less than $2,000,000 per occurrence for bodily injury and property damage, and
$2,000,000 general aggregate per location, or such higher limits as Lessor may
reasonably require from time to time or as may be required by the Permitted
Encumbrances, and shall be of form and substance satisfactory to Lessor.

C. Workers' compensation insurance in the statutorily mandated limits
covering all persons employed by Lessee on the Property or any persons employed by
Lessee in connection with any work done on or about any Property for which claims for
death or bodily injury could be asserted against Lessor, Lessee or the Property, together
with Employers Liability Insurance with limits of not less than $100,000 per accident or
disease and $500,000 aggregate by disease.

D.  Rental value insurance, equal to 100% of the Base Annual Rental (as
may adjnsted hereunder) for a period of not less than twelve (12) months; which
insurance shall be carved out of Lessee's business interruption coverage for a
separate rental value insurance payabie to Lessor, or if rental value insurance is
included in Lessee's business interruption coverage, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk"
coverage and is not to contain a co-insurance clanse.

E. Comprehensive Boiler & Machinery Insurance against loss or damage
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or
about the Propesty in an amount not less than the actual replacement cost of the Property.

Such insurance should be in an amount of the lesser of 25% of the 100% replacement
cost or $5,000,000.00.

All insurance policies shall:

() Provide (1) for & waiver of subrogation by the insurer as to claims
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that
the imsurer shall not deny a claim and that such insurance cannot be unreasonably
cancelled, invalidated or suspended on account of the conduct of Lessee, its
officers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other occupant of the Property, and (3) that any losses otherwise
payable thereunder shall be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, resultina
forfeiture of all or a part of such insurance payment;

. (ii) Be primary and provide that any "other insurance” clause in the
msqranca'policy shall exclude any policies of insurance maintained by Lessor and
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the insurance policy shall not be brought into contribution with insurance
maintained by Lessor;

(i) intentionally omitted

(iv)y Contain & standard non-contributory morigagee clause or
endorgement in favor of any Lessor's Lender designated by Lessor;

{(v)  Provide that the policy of insurance shall not be tenninat.ed,
cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or
endorsement;

(vi)  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance with the terms
hereof;

{vii) Bein amounts sufficient at all times to satisfy any coinsurance
requirements thereof;

(viii) Except for workers’ compensation insurance referred to in Section
10.C above, name Lessor and eny Lessor Affiliate requested by Lessor, as an
“additional insured" (and, with respect to any Lessor's Lender designated by
Lessor, as an "additional insured mortgagee") with respect to general liability
insurance, and as a "named insured" with respect to real property and "loss payee”
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear;

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage (or any other
form requested by Lessor) and an Acord Form 25 for liability, workers’
compensation and umbrella coverage (or any other form requested by Lessor);
provided that in the event that either such form is no longer available, such
evidence of insurance shall be in & form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
Lessor prior to the Effective Date; and

(x)  Beissued by insurance companies licensed to do business in the
states where the Property is located and which are rated A:VII or better by Best’s
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (I) if any insurance required hereunder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory
to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease;
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and (1II) Lessee shall procure policies for all insurance for peric?ds of not l.ess than one year and
shall provide to Lessor and any servicer or lender of l.l,gssor c.emﬁlcates of insurance o, upon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying
the requirements of this Lease is in effect at 2]l times.

Lessee shall pay as they become due all premiums for the insura_nce'reqtﬁrct; by this
Section 10. In the event that Lessee fails to comply wi‘th any of the foregoing requirements of
this Section 10 within ten (10) days of the giving of written notice by Lesso'r to Lesstae, Lessor
shall be entitled to procure such insutance. Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest ghereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately
upon written demand therefor by Lessor,

Anything in this Section 10 to the confrary notwithstanding, any insurance w!}ich Lessee
is required to obtain pursuant to this Section 10 may be carriefl under a "blanket” policy or
policies covering other properties or liabilities of Lessee provxt.led that such “b}anket“ poliey or
policies that otherwise comply with the provisions of this Section 10 and specify the location of
the Property.

11.  Intentonally Omitted

12, Compliance With Laws, Restrictions, Covenants, Encumbrances and
Agreements. It is expressty understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier termination of this Lease for any reason.

A. Legal and Gaming Law Compliance. Lessee’s use and occupation of the
Property, the use and occupation of the Property by any other person (including but not
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements (including without limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that
Lessee or any other Person is required to file or provide to any Governmental Authorities
regarding the business operations conducted on or from the Property, including but not
limited to those described in Subsection D(iii} hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and
liquor on the Property, including any filings required to be made in connection with the
change of ownership or control of Lessee and, within fifieen (15) days of Lessee's receipt
of written notice from Lesgor of any planned or actual change in the ownership or control
of Lessor or any planned or actual change in the ownership of the Property.

B, Acts Resulting in Increased Insurance Rates. Lessee will use its
commercially reasonable efforts to prevent any act or condition to exist on or about the
Property which will materially increase any insurance rate thereon, except when such acts
are required in the normal course of its business and Lessee shall pay for such increase.
Lessee shall comply with all orders and directives of any insurance companies issuing
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee
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shall not do, bring, or keep anything in or about the Property that will cause &
cancellation of any insurance covering the Property. :

C. Prevention of Nuisance, Lessee shall not commit nor cause or permit to

be committed any public or private nuisance on the Property.

Sample Leasa
1142008

D, Environmental.

1 Covenants.  All uses and operations on or of the Property,
including the use and operation of UST's on the Property, whether by Lessee or
any other Person, shall be in compliance with all Environmental Laws and
permits issued pursiant thereto. Lessee shall keep the Property or cause the
Property to be kept free and clear of all Environmental Liens, whether due to any
act or omission of Lessee or any other Person. Lessee hereby represents and
warrants that Lessee shall not install and shall not permit any person to install any
asbestos containing materials ("ACM") or materials or equipment containing
polychlorinated biphenyl ("PCBs"} in the Property, and to the extent any ACM,
PCBs or other Hazardous Materials are on or in the Property, the same shall be
maintained, stored and used in accordance with all Legal Requirements.

(i)  Notification Requirements. Lessee shall immediately notify Lessor
in writing upon Lessee obtaining actual knowledge of (1) any Releases or
Threatened Releases in, on, under or from the Property other than in Permitted
Amounts, or migrating towards any of the Property; (2) any non-compliance with
any Environmental Laws related in any way to any of the Property; (3) any actual
or potential Environmental Lien; (4) any required or proposed Remediation of
environmental conditions relating to any of the Property required by applicable
Governmental Authorities; and (5) any written or oral notice or other
communication which Lessee becomes aware from any source whatsoever
(including but not limited to a Governmental Authority) relating in any way to
Hazardous Materials, Regulated Substances or USTs, or Remediation thereofat or
on the Property, other than in Permitted Ameounts, possible liability of any Persen
relating to the Property pursuant to any Environmental Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in
this Subsection D.

(i)  Reports and Investigations. Lessee shall promptly supply Lessor
with copies of all reports of any testing of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lessee
to any Governmental Authority concerning environmental matters, the USTs, or
Hazardous Materials, Lessee shall furnish to Lessor certificates of enroliment
issued by the State of Nevade, Division of Environmental Projection, for sach
UST at the Property no later than October 30 of each year, and gasoline storage
tank permits issued by the Department of Air Quality Management of the County
in which the Property is located with respect to each UST on the Property no later
than May 5 of each year, and such other certificates or permits as may be issued
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or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all. applicable
Legal Requirements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (as hereafier defined) may
have occurred or be oceurring at the Property, Lessee agrees to perfofm, at
Lessee's sole expense, an environmental assessment of the Pro_perty, mc}gdmg
soil borings, to confirm whether such Contamination is occurring. Additionally,
at least ninety (90) days prior to the expiration of the Lease Term, Lessec agrees
to perform an environmental assessment of the Property in order to define the
nature and extent of Contamination, if any.

(iv)  Indemnification. Lessee shall indemnify, d_efend, protect and hold
each of the Indemnified Parties free and harmless from #nd against any and all
Losses, arising from or caused in whole or in part, directly or indirectly, b.y any of
the following, unless arising from or caused by the gross negligence or willful
misconduct of the Indemnified Party requesting indemnification: (s) the use,
storage, transportation, disposal, release, discharge or generation of Hazardous
Materials to, in, on, under or about the Property (whether occurring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements i
"Contamination"), including diminution in vatue of the Property; and (b) the cost
of any required or necessery repair, remediation, cleanup or detoxification am% the
preparation of any closure or other required plans or reports, whether such action
is required or netessary prior to or following transfer of title to the Property (such
acts are sometimes referred to herein as "Corrective Action"), and (¢) Lessee’s
failure to comply with any Legal Requirements. Lessee’s obligations to perform
Correction Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (including consultants and sttorneys
fees and testing) required or necessary repair, remediation, restoration clean up,
detoxification or decontamination of the Property and the preparation and
implementation of any closure, remedial action or other required plans in
connection therewith, and shall survive the expiration or earlier termination of the
Term of this Lease. This agreement to indemnify, defend, protect and hoid
harmless each of the Indemnified Parties shall be in addition to any other
obligations or liabilities Lesses may have to Lessor or the Indemnified Parties, if

any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease,

In the event that Lessee is required to perform Corrective Action to
address any Contamination, Lessee shall perform such activities in a diligent
manner. In the event that Lesses has not completed its Corrective Action (if
necessary), as required hercin, by the expiration of the Lease Tertn, Lessor shall
grant Lessee, and its consultants, contractors and agents a revocable license, at no
cost to Lessee except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term to conduct
Corrective Action and to place and remove all necessary equipment and
improvements on the Property sufficient to satisfy the requirements of all
Governmental Avthorities regarding the Contamination. If such post-expiration
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Corrective Action will unreasonably interfere with a reasonably foreseeable
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial nses at reasonable market rt_:nts), th.e
Lease Term shall be extended until sixty (60) days after t.he Corrective Action has
been performed such that post-expiration Corrective Action by pessee no longer
unreasonably interferes with a reasonably foreseeable commer_cl.ai use of the _
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action,

E. Intentionally Omitted..

F. Dealer Requirements. In addition to the requirements set forth in this '
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from anler
{nformation which Dealer receives relating to Lessee's operation of its business on the
Property.

G. WGI Agreements. Lessee represents that the WGI Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI-
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
WGI has such approval rights under the WGI Agreement,

H. Winner's Corner. Lessee shall at all times operate the gas station and
convenience store on the Property under the trade name "Winner's Corner" and/or under a
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oil, or the such).

13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvements and signs
erected on the Property in good and substantial order, condition, and repair, including but not
limited to replacement, meintenance and repair of all structural or load-bearing elements, roofs,
walls, foundations, gutters and downspouts, heating, ventilaling and air conditioning systems,
any building security and monitoring system, windows, walls, doors, electrical and other utility
systems and equipment, mechanical equipment, plurbing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways and parking areas, and adjacent public
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of
trash, maintenance of utility lines and exterior lighting and signage on Property, and any
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any
Permitted Encumbrances. All such replacements, maintenance and repair shall keep the Property
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal
Requirements and insurance regulations. Lessee must make all repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements
or as required pursuant to Govermmental Authorities or Legal Requirements, Lessee expressly
waives the benefit of any statute now or hereinafter in effect which would otherwise afford
o L
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Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or
to terminate this Lease because of Lessor's failure to keep the Property in good order, condition
or repair, or which would otherwise require Lessor to make repairs, corrections, imgrovements,
replacements or alterations. If the buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
a Govemmental Authority or the written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Requirements (including any special or conditional use permits or other variances granted
specifically for the Property) and the Permitted Encombrances. .

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage
or destruction to any buildings, structures or improvements erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shall remain in full force and effect,
provided, however, that Lesses shall have the right to replace the improvements with different
structures so long as (a) the value of the Property with such different structures is no less than the
value of the Property immediately prior to the date of casuvalty and the different square footage of
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any
special or conditional use permits or other variances granted specifically for the Property) and
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are
herein called a "repair") shall be commenced within a reasonable time however no more than
thirty (30) days after the later of () the date that such damage or destruction accurred, (i) the
date that all permits and other approvals necessary to authorize such rebuilding have been issned
following reasoneble pursuit of the same by Lessee, and (jii) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to
commencing the repair to permit the Lessor to post appropriate notices of non-responsibility, and

§ll such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

. The proceeds of any insurance maintained under Section 10 hereof shall be made
available to Lessee for payment of costs and expense of repair.

14, ‘Waste; Alterations and Improvements; Trade Fixtures and Equipment.
Lessee shall not commit actual or constructive waste upon the Property, During the Lease
Term, Lessee may construct any additions or iraprovements to the Property and make such
structural or non-structural alterations to the Property as are reasonably necessary or desirable for
Lessee's use of the Property for a Permitted Facility. All improvements, alterations, or additions
shall be constructed by Lessee at Lessee’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessee shall give
Lessor at .le:ast fifteen (15) days written notice to allow Lessor to post appropriate notices of non-
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written
consent, Lessee shall not make any alterations that will decrease the value or function of the

improvements located on the Property.
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' richt to make sny alterations, improvements and additions shall be deemed .
condiﬁol;xfgii:g: is:ee aoqxﬁxigg a permit to do so from appropriate Govermmental Authorities,
the furnishing of a copy thereof to Lessor prior to thfs cfommencement of the ?v.ork and the Al
compliance by Lessee of all conditions of safd permit in a prompt a‘nd exped_ltmus nlaanneri‘ !
alterations, improvements or other construction by Lessee shall be in compliance ?nth :.-.1‘11 eg
Requirements, and all alterations and improvements sha_ll be done and performed in good an
workmanlike manner, using new and first quality materials. All costs of any such improvements
shall be paid by Lessee.

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and gltaratwng. gaade, aswormn
construction statement, lien waivers from all persons or entities providing ma,tt’:nals,' services or
equipment for the work completed and, if available, an en!iorsement to Lessor's p.ohcy of title
insurance or other evidence from a title company confirming the absence of any liens or other
matters of record related to the work performed.

Unless expressly released by Lessor in writing, all improvements or alterations shall be
and remain, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not aftached to the Property.
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipmen,
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease.

During the Lease Term, Lessee shall have the right to locate in the Property such personal
propesty, furniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee’s use and
occupancy of the Property.

All Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. During the term of this Lease, Lessee may remove any Fixtures and Bquipment
installed by Lessee, and any and all such Fixtures and Equipment shall rernain the sole property
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration.
necessitated by the removal of Lessee’s Fixtures and Equipment, including but not limited to
damage regulting from removal of any of Lessee's signs in or about the Property.

Lessee shall keep the Property free and clear of all mechanic’s, materialmen or similar
liens, including, but not limited to, those resuiting from the construction of alterations,
improvements, additions, trade fixtures, and equipment performed by or for Lessee.

Lessee shall have the right to contest the correctness or validity of any such lien if,
Lesses first procures and records a lien release bond issued by a corporation authorized to issue
surety bonds in the state in which the Property are located in an amount required by Legal
Requirements to remove such lien. The bond or its equivalent shall meet all applicable
requirements of the state in which the Property are located. In the event that any lien does so
attach, and is not released within thirty (30) days after written notice to Lessee therzof, Lessor, in
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount
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5o paid by Lessor. On final determination of the lien or claim of lien Lesse;e will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and
costs in participating in such action if Lessor shall decide it is in its best interest to do so.

15. Indemnification. Lessee agrees to use and oceupy the Property at its own risk
and hereby releases Lessor and Lessor’s agents and employees from all claims for any damage or
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
liable to Lessee or Lessee’s employees, agents, customers or invitees for bodily injury, personal
injury or property darnage oceasioned by the acts or omissions of any other lessee or such
~ lessee's employees, agents, contractors, customers or invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lesses shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incurred or resulting from Lessee's vse and occupancy of the Property, whether relating to its
original design or construction, latent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to
perform, any term or provision of this Lease by Lessee, its officers, employees, agents or other
. Persons. Itis expressly understood and agreed that Lessee’s obligations under this Section shall
survive the expiration or earlier termination of this Lease for any reason.

16,  Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements,
Jeases or licenses now affecting the Property or hereinafter made by Lessee.

7. Inspection; Right of Entry. Lessor and its authorized representatives shall have
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of
an emergency, in which case no prior notice shall be required), to enter the Property or any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed
under the provisions of this Lease or by law; to show the Property to prospective brokers, agents
buyers, Or persons interested in an exchange, at any time; and to show the Property to ,
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any tun.e duw_zg 'the option period and to place upon the Property any "to let” or "for lease” signs
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee -
hereby waives any claim for damages for any injury or inconvenience to or interference with
Lessee’s business, any loss of occupancy or quiet enjoyment of the Property and any other loss

oceasioned by such entry, but, subject to Section 37, excluding damages arising as a
negligence or intentional misconduct of Lessor. ’ g B os aresltofthe

18.  Condemnation and Casualty.

A: Damage or Destruction to the Property; No Abatement of Rent. Ifthe
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
promptly restore the Property pursuant to the terms of Section 13 hereof.
Notwithstanding the partial or total destruction of the Property and any part thereof] and
s 14

COOTE0RGSY GBHOCS 477142v2 ECWOQ02027

A.App.2911



A.App.2912

notwithstanding whether the casualty is insured or not, there shall be no abatement of
Rentals or of any other obligation of Lessee hereunder including, without limitation,
payment of operating expenses, insurance premiums and Taxes, by reason of ST:lc:h
damage or destruction unless the Lease is terminated by virtue of another provision of
this Lease, .

B. Option to Terminate. If the Property is damaged or destroyed during the
last one (1) year of the Lease Term to the extent that the Property is unienable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving writen
notice to Lessor of such election within thirty (30) days following the date of such fire or
other casualty, in which case, all insurance proceeds related to the Property (other than
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if
required by Lessor’s Lender, to such lender.

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of
the convenience store building on the Property, or (ii) twenty-five percent (25 %) or more
of the parking area at the Property shall be taken and Lessee determines in its reasonable
discretion that such Taking will have a material adverse impact on the ability of Lessee to
conduct its normal business operations from the Property, then, within thirty (30) days
after the date on which Lessee recejves written notice of such Taking, Lessee may
terminate this Lease by written notice fo Lessor which termination-shall be effective as of
the date the condemning authority takes actual possession of the portion of the Property
that is subject to the Taking, If Lessee terminates this Lease, Lessor shall promptly

refund to Lessee all uneamed Annual Base Rental and other amounts paid in advance by
Lessee.

D. Obligation to Restore. If a Taking does not result in a termination of this
Lease pursuant io Subsection C hereof, Lessee shall restore the Property to a condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possible such that Lessee can conduct its normal business operations, Lessee
shall commence such restoration within ninety (90) days after the occurrence of the

taking and shall complete such restoration within six (6) months after the occurrence of
the taking. :

- E. Condemnation Award. Any condemnation award payable during the term
of this Lease shall belong to and be paid to Lessor, including but not limited to awards

payable v{ith respect to damage to either the fee or leaschold estates, except that Lessee
shall receive from the award the following;

i. If Lessee exercises its rights to terminate this Lease, the portion of
the award, if any, attributable to Lessee’s Equipment or Fixtures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that are taken in the Taking,

ii.  The porti.on of the award, if any, attributable to severance damages
for the repair or restoration of the Property (herein called "repair"}, but only if
Lessee does not exercise Lessee’s right to terminate the Lease and further
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provided, that such damages shail be deposited and disbursed in accordance with
the provisions hereof related to the hendling of insurance proceeds that are
applied to a repair of the Property and Lessee shall promptly commence and
diligently complete the repair so that upon completion the Property will have a
character and commercial value as nearly as possible equal to the value of the
Property immediately prior to the taking, and forther provided that, in the event
such damages are insufficient to cover the cast of repair, then any mnqufats
required over the amount thereof that are required to complete said repair shall be
promptly deposited with the disbursing entity by Lessee in advance of
commencing the repair. ‘

iii.  Additionally, if this Lease is terminated as & resuit of any such.
taking, Lessee shall be permitted to recover its relocation expenses and the going
concern value of Lessee's business from the condemning authority (but not from
Lessor or the portion of the award otherwise payable to Lessor) as provided by
law.

19,  Intentionally Deleted.
70.  Default, Conditional Limitations, Remedies and Measure of Damages.

: A, Event of Default. Bach of the following shall be an event of default by
Lessee under this Lease (each, an "Event of Default"):

) If any Rental or other Mogetary Obligation due under this Lease is
not paid within five (5) Business Days of notice it is past due, provided, however,
that if within the first twelve (12) months of the Lease Term, Lessor has given
two (2)such notices to Lessee, then a default shall be deemed to have occurred
when such failure has continued for three {3) business days after the same is due,
without notice thereof by Lessor to Lessee; and further, provided, however, that
after the first twelve (12) months of the Lease Term, if Lessor has given such
notice to Lessee within the preceding twelve (12) months, then a default shall be
deemed to have occurred when such failure has continued for three (3) Business
Days after the same is due, without notice thereof by Lessor to Lessee;

(i)  ifthereis an Insolvency Event;

(i)  if Lessee fails to observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; provided, however, if any such
failure does not involve the payment of any Monetary Obligation, does not place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Event of
Default hereunder, unless otherwise expressly providéd herein, unless and until
Lessor shall have given Lessee notice thereof and 4 period of thirty (30) deys shall
have elapsed, during which period Lessee may correct or cure such failure, upon
failure of which an Event of Default shall be deemed to have occurred hereunder
without firther notice or demand of any kind being required. If such failure
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cannot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of

such failure, then Lessee shall have a reasonable period to cure such failure
beyond such thirty (30) day period. If Lessce shall fail to correct or cure such 4
failure within such period and sald period is not extended by the parties, an Event
of Default shall be deemed to have ocourred hereunder without further notice or
demand of any kind being required;

{iv)  if Lessee shall be liquidated or dissolved or shail begin
proceedings towards its liquidation or dissolution; or

B. Remedies. Upon the occurrence of an Event of Default, with or without

notice or demand, except as otherwise expressly provided herein or such other notice as
may be required by statute and cannot be waived by Lessee, Lessor shail be entitled to
exercise, at its option, concurrently, successively, or in any combination, all remedies
available at law or in equity, including without limitation, any one or more of the
following:

Sample Leace
114/2005

(i) To terminate this Lease, whereupon Lessee's right to possession of
the Property shall cease and this Lease, except as to Lessee’s liability, shall be
terminated. Upon such termination, Lessor shall be entitled to recover liquidated
damages equal to the total of (i) the cost of recovering possession of the Property;
(ii) the unpaid Rental earned at the time of termination, plus interest at the Default
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present value of the balaace of the Base Annual Rental for the
remainder of the Lease Term using a discount rate of four percent (4%), less the
present value of the reasonable rental value of the Property for the balance of the
Term remaining afier a one-year period following repossession using a discount
rate of four percent (4%); (v) costs of operating the Property until relet and the
reasonable costs of performing any obligations of Lessee under this Lease to be
performed upon termination or expiration of this Lease (including but not limited
to the Lessee's obligations under Sections 12.1 and 27 hereof); and (vi) any other
sum of money and damages reasonably necessary to compensate Lessor for the
detriment caused by Lessee's defanlt,

(ii)  To the extent not prohibited by applicable law, to reenter and take
possession of the Property (or any part thereof) without being deemed guilty in
any manner of trespass or becoming liable for any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereunder or under a forcible entry and detsiner statute or
similar law shall constitute an election by Lessor to terminate this Lease unless
such notice specifically so states. If Lessee shall, after default, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Property, or both, such actions shall be deemed to be in compliance with Lessor's
rights and the acceptance thereof by Lessor or its agents shall not be deemed to
constitute a termination of the Lease. Lessor reserves the right following any
reentry and/or reletting to exercise its right to terminate this Lease by giving
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Lessee written notice thereof, in which event this Lease willu terminate, and Lessor
may recover liquidated damages as set forth in Subsection (i) above.

@if)  To bring an action against Lessee for any damages sustained by
Lessor or any equitable relief available to Lessor.

(iv)  To relet the Property or any part thereof for such term or terms
(including a term which extends beyond the original Lease Term), at sgch reqlals
and upon such other terms as Lessor, in its sole dism:etion, may determine, with
all proceeds received from such reletting being applied to the Rental and other
Monetary Obligations due from Lessee in such order as Lessor may, in it sole
diseretion, determine, which other Monetary Obligations include, withont
limitation, all commercially reasonable repossession costs, brokerage
commissions, attorneys’ fees and expenses and repair costs. Lessor reserves tt.xe
right following any reentry and/or reletting to exercise its right to terminate: this
Lease by giving Lessee written notice thereof, in which event this Lease will
terminate as specified in said notice.

(v)  Torecover from Lessee all Costs paid or incurraq by Lessorasa
result of such breach, regardless of whether or not legal proceedings are actually
commenced.

(vi) To immediately or at any time thereafter, and with or without
notice, at Lessor’s sole option but without any obligation to do so, correct such
breach or default and cherge Lessee all Costs incurred by Lessor therein. Any
surm or sums s¢ paid by Lessor, together with interest at the Default Rate, shall be
deemed to be Additional Rental hereunder and shall be immediately due from
Lessee to Lessor. Any such acts by Lessor in correcting Lessee’s breaches or
defaults hereunder shall not be deemed to cure said breaches or defaults or

constitute any waiver of Lessor’s right to exercise any or all remedies set forth
herein.

(vii) To immediately or at any time thereafter, and with or without

notice, except as required herein, set off any money of Lessee held by Lessor
under this Lease,

{viii} To seck any equitable relief available to Lessor, including, without
limitation, the right of specific performance,

All powers and remedies given by this Section to Lessor, subject to applicable
Law, shall be cumulative and not exclusive of one another or of any other right or remedy
or of any other powers and remedies available to Lessor under this Lease, by judicial
proceedings or otherwise, to enforce the performance or observance of the covenants and
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to
exercise any right or power accruing upon the occurrence of any Event of Default shall
impair any other or subsequent Event of Default or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor

Sermple Lease 18
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may be exercised from time to time, and as often as may be (}eemefl expedient, by Lessor,
subject at all times to Lessor’s right in its sole judgment to discontinue any work
commenced by Lessor or change any course of action undestaken by Lessor.

C. Default by Lessor. Lessor shall be in default under this Lf:ase if Lessor
fails or refuses to perform any obligation of Lessor under fhe terms of this Lease‘, and if
the failure to perform the obligation is not cured within thirty (30) days after niotice of the
default has been given by Lessee to Lessor. 1f the default cannot reasonably be cured
within thirty (30) days, then Lessor shall not be in defanit if Lessor commences tf) cure
the default within the thirty (30) day period and diligently and in good faith continues to
cure the default thereafter.

Lessee, at any time after expiration of the cure period provided above and a
subsequent written notice fo Lessor, may cure the default at Lessor’s cost. If Lessec. at
any time, as a result of Lessor’s default, pays any sum or perfqrms any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lesgee at the time the sum is paid, and if paid at a later date shall bear interest at the rate
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the dat.e
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this
Section 15 may be deducted or offset against Lessee’s Base Monthly Rental.

21. Mortgage, Subordination and Attornment. Lessor’s interest in this Lease
and/or the Property shall not be subordinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI
Agreement and any other agreements pursuant to which Persons other than Lessee have the right
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be
treated as an instrument subordinate to Lessor’s interest in the Property and this Lease, Lessee
shall keep the Property free from any liens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE 1S HEREBY GIVEN THAT LESSEE IS NOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR

ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee's use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in defanlt hereunder. Lessee covenants and agrees to execute and deliver, upon
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially

reasonable, The Lessee acknowledges that the terms and provisions of the Instrument attached
hereto as Exhibit C are commercially reasonable,

If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences
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i otice piven to Lessee, then this Lease and the interest of Lessee hereunder shall
chge:l:litéosr:xgzr?or to aiy such Deed o'fTrust, whether this Lease was executed before or after
such Deed of Trust and in that event such mortgagee, receiver or other secufed part}( shall have
the same rights with respect to this Lease as if it had been excc}lted and delivered prior to the.
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver

or other secured party.

In the event any purchaser or assignee of any mortgagee or deed of trust holder at 8
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attornto
mortgagee or deed of trust holder or such purcheser or assignee, as the case may be(a
"Successor Lessor™), snd recognize the Successor Lessor as lessor under this Lease, and, if the
Successor Lessor in its sole discretion elects to recognize Lessee’s tenancy under this Lease, this
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor
under this Lease which accrue after the date that such Successor Lessor acquires title. The
foregoing provision shall be self-operative and effective without the execution of any further
instruments.

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or mortgages the same rights to which Lessor might be entitled to cure such default
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lesses’s financial statements delivered to Lessor pursuant to
this Lease to such Lessor's Lender.

22.  Estoppel Certificate and Other Documents. At any time, and from time to
time, each party shall, promptly and in no event later than ten (10) days after a request from the
other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, certifying: (A) that this Lease is in full force and
effect and has not been modified (or if modified, setting forth all modifications), or, if this Lease
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have
been paid under this Lease and the amount thereof then payable; (D) whether there are then any
E:x%sting defaults by Lessee or Lessor in the performance of its obligations under this Lease, and,
if there are any such defaults, specifying the nature and extent thereof: (E) that no notice has
been received by the certifying party of any default under this Lease which has not been cured,
except as to defaults specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and;
(G) and any other information reasonably requested by the requesting party. ’

Less?r and'Lessee further agree to reasonably negotiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance certificates and
other documents requested by WG], any Lessor's Lender or any lender of Lessee in connection

witha loap to be obtained by Lessor or Lessee, or in connection with a sale, assignment, sublease
or other disposition of the Lessor's interest under this Lease.
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23.  Assipnment/Subletting. Lessee’s interest in this Lease shz}ll not, volunt&n'l?r,
involuntarily, or by operation of law, be assigned to any third person or ?I{t‘lty without the prior
written consent of Lessor which will not be unreasonably withhold conditioned or delayed.

In the event of an assignment of Lessee’s interest under this Lease to a:tl:ird person or
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and
all further obligations under the terms of this Lease upon dglivery to Lessor og an originally
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defaults of Lessee under the terms of this Lease,

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other
agreements pursvant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store bnilding located on the site for uses that are
complementary to or extensions of Lessee’s gas station and convepienca store operations (e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract
units and/or UPS/Federal Express services) when such uses are not in violation of Legal )
Requirements or the Permitted Bncumbrances(such other agreements are rcferreq to herein 8§
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall not be unreasonably withheld, conditioned or delayed.
In no event will any Permitted Subleases, or any other subleases that Lessor consents to relieve
Lessee of any linbility hereunder during the period of any such subletting. Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease,
which notice shall be accompanied by a copy of the form of the Permitted Sublease.

Each Permitted Sublease, and any other sublease that Lessor ay consent to pursuant to
the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Term
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and
subtenant shall be subject to and bound by all the terms and conditions of this Lease (except that
the Lessee shall continue to pay all Rental and Monetary Obligations hersunder and Lessee shall
collect any rents owed by the subtenant pursuant to the sublease); (iif) the sublease shall state
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee's
successor under the sublease for the balance of the sublease term if this Lease is surrendered by
Lessee or terminated by reason of Lessee’s default.

24.  Notices, All notices, demands, designations, certificates, requests, offers,
consents, approvals, appointments and other instruments given pursuant to this Lease
(collectively called "Notices") shall be in writing and given by any one of the following:

(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, retum
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, return receipt requested, or by overnight delivery service, within one
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered
upon (i) receipt, if hand delivered, (ii) the next Business Day, if delivered by a reputable express
overnight delivery service, (iii) the third Bosiness Day following the day of deposit of such
notice with the United States Postal Service, if sent by certified or registered mai], return receipt
requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of
Section 24D above. Notices shall be provided to the parties and addresses {(or electronic mail
addresses) specified below:
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: Berry-Hinckley Industries
fFto Lessee Altn: Paul A, Morabito
425 Maestro Drive
Reno, NV 89511
Telephone: (775) 689-1222
Pacsimile: (775) 689-1232

i : Hodgson Russ LLP
Witha copy fo Attrf Sujata Yalamanchili
One M&T Plaza, Suite 2000
Buffalo, NY 14023
Telephone: (716) 848-1657
Facsimile: (716) 849-034%

If to Lessor:

With a copy to

or to such other address or such other person as either party may from time to time hereafter
specify to the other party in a notice delivered in the manner provided above.

25. Holdover. If Lessee remains in possession of the Property after the expiration of
the term hereof, Lessee, at Lessor's option and within Lessor's sole discretion, may be deemed a
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be

automatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental
payable under this Lease.

26.  Intentionally Omitted.

27.  Surrender. At the expiration of the Lease Term, Lessee may remove from the
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such
removal and shall leave the Property broom clean and in good and working condition and repair
inside and out, and comply with all of the requirements of Section 12.D hereof., Lessor may, in
its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment,
personal property and vehicles to which Lessee is entitled but which Lessee does not remove
from the Property pursuant to this Section within ten (10) days after notice, provided, however,
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing

any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous
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Materials, USTs and related equipment, located in or about the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.

28.  Financial Statements; Compliance Certificate. Once per calendar yeer, and
within 120 days after the end of Lessee’s fiscal year, Lessee shall furnish to Lessor aud:ter} '
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain
such statements in confidence but may disclose any financial statements furnished by Lessee to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultants and accountants; Lessor shall advise such permitted recipients that the financial
statements furnished to them are to be held in confidence. In no event shall Lessor knowingly
disclose Lessee's financial statements to competitors of Lessee,

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts
of God, enemy or hostile governmental action, civil commotion, fire or other casnalty beyond the
control of the party obligated to perform (each, a "Force Majeure Event") shall excuse the
performance by such party for a period equal to any such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed upon Lesses with respect to Rental and
other Monetary Obligations to be paid hereunder.

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that
the same person, corporation, firm or other entity may acquire or hold or own, directly or
indirectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any
interest in such fee estate or ownership. No such merger shall oceur unless and until all persons,
corporations, firms and other entities having any interest in (i) this Lease or the leasehold estate
created by thia Lease, and (if) the fee estate in or ownership of the Property or any part thereof

sought to be merged shall join in a written instrument effecting such merger and shall duly
record the same.

31.  Characterization, Lessor and Lessee acknowledge and warrant to each other that
each has been represented by independent counsel and has executed this Lease after being fully
advised by said counse] as to its effect and significance. This Lease shall be interpreted and
construed in a fair and impartial manner without regard to such factors as the party which
prepared the instrument, the relative bargaining powers of the parties or the domicile of any
party, Whenever in this Lease any words of obligation or duty are used, such words or
expressions shall have the same force and effect as though made in the form of a covenant.

32. Easements, Dilring the Lease Term, Lessor shall not have the right to grant
casements on, over, under end above the Property without the prior consent of Lessee, which
consent-will not be unreasonably withheld, conditioned or delayed.

33.  Bankruptey. Intentionally Omitted.

%4. _Attorneys’ Fees. In the event of any judicial or other adversarial proceeding
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be
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entitled to recover all of its reasonable attorneys fees and other Costs in addition to any other
celief to which it may be entitled. In addition, the prevailing perty shall, upon demax.ld, be
entitled to all attorneys’ fees and all other Costs incurred in the preparation and service of any
notice or demand hereunder, whether or not a legal action is subsequently commenced.

35, Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
and Lessee are executing Lessor’s standard form memorandum of lease in recordable form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public, Further, upon Lessor's request, Lessee agrees to execute and
acknowledge a termination of lease and/or quit claim deed in recordable form to be held by
Lessor until the expiration or sooner termination of the Lease Term.

36.  No Broker. Lessor and Lessee represent and warrant to each other that they have
had no conversation or negotiations with any broker concerning the leasing of the Property.
Each of Lessor and Lesses agrees to protect, indemnify, save and keep harmless the other,
against and from all Habilitics, claims, losses, Costs, damages and expenses, including attorneys’
fees, arising out of, resulting from or in connection with their breach of the foregoing warranty
and representation.

37.  Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a trial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee's use or occupancy of the Property, and/or any claim
for injury or damage, or any emergency or statutory remedy, This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their
bargain, Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it
may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's
Lenders, and any of the Affiliates, officers, directors, members, managers or employees of
Lessor, Lessor's Lenders, or any of their successors with respeot to any and all issues presented
in any action, proceeding, claim or counterclaim brought with respect to any matter arising out of
or in connection with this Lease or any document conternplated herein or related hereto. The
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain,

38. Miscellaneous.

A, Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease,

B. Waiver and Amendment. No provision of this Lease shall be deemed
waived or amended except by a written instrument unambiguously setting forth the
matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of
the same or any other matter on any future occasion. No acoeptance by Lessor of an
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amount less than the Rental and other Monetary Obligations stipulated to be Flue under
this Lease shall be deemed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorscu_mnt or
statement on any check or letter accompanying any such paymen} be df:.emed a waiver of
Lessor's right to collect any unpaid amounts or aa accord and satisfaction.

C. Successors Bound. Except as otherwise specifically provided herein, the
terms, covenants and conditions contained in this Lease shall bind ax}d inure to the benefit
of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto. :

D. Captions. Captions are used throughout this Lease for con:venience of
reference only and shall not be considered in any manner in the construction or
interpretation hereof,

E. Severability. The provisions of this Lease shall be deemed seyergblp. 'If
any part of this Leasc shall be held unenforceable by any court of competent mquhctmn,
the remainder shall remain in full force and effect, and such unenforceable provision shatl
be reformed by such court so as to give maximum legal effect to the intention of the
parties as expressed therein.

F. Other Documents, Hach of the parties agrees to sign such other and
further docurnents es may be necessary or appropriate to carry out the intentions
expressed in this Lease; provided such documents are reasonably acceptable to each
parties’ counsel,

G.  Entire Agreement, This Lease and any other instruments or agreements
referred to herein, constitute the entire agreement between the parties with respect to the
stbject matter hereof, and there are no other representations, warranties or agreements
except as herein provided.

H.  Forum Selection; Jurisdiction; Venue; Choice of Law. For purposes of
any action or proceeding arising out of this Lease, the parties hereto expressly submit to
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee
consents that it. may be served with any process or paper by registered mail or by personal
service within or without the State of Nevada in accordance with applicable law.
Furthermore, Lessee waives and agrees not to assert in-any such action, suit or
proceeding that it is not personally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or procteding is improper. Nothing contained in this Section shell limit or restrict
the right of Lessor to cornmence any proceeding in the federal or state courts iocated in
the state where each Property is located to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies available under this Lease.

L Counterparts, This Lease may be executed in one or more counterparts,
each of which shall be deemed an original.
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1 Prohibited Persons and Transactions, Lessee and Lessor (each a
"Representing Party") represents to its current knowledge to the other that the
Representing Party is not a person or entity, nor owns property or interests in property,
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and
entitied “Blocking Property and Prohibiting Transactions with Persons Who Commit,

Threaten to Commit or Support Terrorism" or under any rules and regulations related
thereto,

39,  Intentionally Omitted.

40. Amendments to Accommodate Sale to Tenants In Common. At the request of
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent
management of the Property by such tenants in common or a manager appointed by them),

provided that such amendments do not materially and negatively impact Lessee's obligations
hereunder.

{Remainder of page intentionally left blank; signatures follow]
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(N WITNESS WHEREOF, Lessor and Legges have entered into this Legse ag oftha date
first shove written,

e —
STATE OF M !EE gl )
; 58

COUNTY OF Jande Clara
The fregoing ﬁumnnantwm?cﬁmw beforemeon_Des. 2, LOUS' by
]

G fyetef  the by bl of L Woydlene —  onbehalfofthe
lirited liability cormpany, JguA'ta A loeo

T T e,

: Notary Public
My Commissinn Expires: {2 [, 247 :

‘Tatople Lodxe . .
12222008 27
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JEFFREY LANGAN'S OFC  Fax:9494548261

Jdan 3 2006 17:00 P.03
Il-02-08  MedBAM  FROieintaro Rew  tals Service

T-105  P-D04/DOF  F~BIO

LESSEE:

BERRY-HBINCKLEY INDUSTRIES, 2 Nevada
corparation -

6 Morabito, ita Chief Executive Officer
Tax Jdentification No, BE-D125101 °

cm}

STATE OF ,
¥V e )48
COUNTY OF m\é"’

The faregoing instrument was acknowledged before meon | ~ 4/ b &, by Paul
Morabito, as Chief Executive Officer of BERRY-HINCKLEY INDUSTRIES, a Nevade
corporation, on behalf of the corporation.

~: ¥ L]
Notary Public t 1 g
My Commission Expires: 2 < | /"] _

Sampla Lenge
E/irao0s 28

AIOFIIT CEDQCT 9771429}

A.App.2925

ECW002041

A.App.2925




A.App.2926

EXHIBIT A

DEFINED TERMS

The following terms shall have the following meanings for all purposes of this Lease:
“4dditional Rental” has the meaning set forth in Section 4.C.

“Adjustment Date’ means _- , and every anniversary thereafter during the
Initial Term, and any Extension Term.

“Affiliate” means any Person which directly or indirectly controls, is under common
control with or is controlled by any other Person. For purposes of this definition, “controls™,
“under common.control with”, and “controlled by” means the possession, directly or indirectly,
of the power to direct or canse the direction of the management and policies of such Person,
whether through the ownership of voting securities or otherwise.

“Base Annual Rental” means $272,000.00.

“Base Monthly Rental” means an amount equel to 1/12 of the applicable Base Annual
Rental.

“Business Day" means Monday through Friday, except those days on which the United
States Postal Service does not deliver regular first-class mail,

“Casualty” means any loss of or damage to any property included within or related to eny
Property or arising from-en adjoining property caused by fire, flood or other casualty.

“Condemnation” means a Taking and/or a Requisition.

“Costs" means all reasonable costs and expenses incurred by a Person, including without
limitation, reasonable attorneys’ fees and expenses, court costs, expert witness fees, costs of tests
and analyses, repair and maintenance, travel and accormmodation expenses, deposition and trial
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance

and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or
fees, as the circumstances require,

“Dealer” meang any Person that supplies gasoline and/or diesel fuel to Lessee at the
Property for sale to third parties, or its successor or assigns,

. “Dealer Agreement” means a written agreement or other document granting Lessee the
right to operate a gas station operation under the flag, brand or trade name of a Dealer.

| “Default Rate” means 18% per annum or the highest rate permitted by law, whichever is
ess.

A-1
Sample Lease
Vit Properties
1/412006

0001605539 GBDOTS 477142v2 ECWO002042

A.App.2926



A.App.2927

"Deed of Trust" means any and all deeds of trust, morigages or other liens to secure debts
or other security instrurnents here and after placed by Lessor on the Property or any part thereof
(except the Lessee’s personal property or trade ﬁxu}res), and to e‘my-and all renewaisf
modifications, consolidations, replacements, extensions or substitutions of any such instruments.

“Effective Date” has the meaning set forthin Section 3 of this Lease.

«Environmental Laws” means federal, state and local laws, ordinances, common. law
requirements and regulations and standards, rules, policies and other govemmen?al requirements,
administrative rulings and court judgments and decrees having the effect o{c‘ law in effect now or
in the future and including all amendments, that relate to Hazardous Materials, chui.ated
Substances, USTs, and/or the protection of human heslth or the environment, or relating to
liability for or Costs of Remediation or prevention of Releases, and apply to Lessee and/or the

Property. -

nEnvironmental Liens” means liens that may be imposed pursuant to Environmental
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618,

“Event of Default” has the meaning set forth in Section 20.A.,
“Expirarionv.Date” has the meaning set forth in Section 3.
“Extension Option™ has the meaning set forth in Section 3,
“Extension Term" has the meaning set forth in Section 3.
“Force Majeure Event'” has the meaning set forth in Section 29.

“Governmental Authority” means any governmental authority, agency, depariment,
commission, burean, board, instrumentality, court or quasi-governmental authority of the United
States, any state or any political subdivision thereof {including but not limited to the Nevada
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to issue court orders.

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons
on or about the Property, cause the Property to be in violation of any local, state or federal law or
regulation, (including without limitation, any Environmental Law), or are defined as or included
in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic
substances”, “‘contaminants”, “pollutants”, or words of similar import under any applicable local,
state or federal law or under the regulations adopted, orders issued, or publications promulgated
pursuant thereto, including, but not limited to: (j) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.8.C. §9601, &f seq.; (ii) the
Hazardous Materials Transportation Act, as amended, 49 U.8.C. §1801, et seq.; (iii) the

Resource Conservation and Recovery Act, as amended, 42 17.5.C. §6901, et seq.; and
Sample Lease *
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i ions adopted and publications promulgated pursuant to the aforesaid ]?.WS; (l?)
S:Ia}e?tgzl iiu::?; fom;x' which ig or could become frisble, urea formaldt?hyda foam insulation,
transformers or other equipment which contain dielectric ﬁu}d. containing levels of .
polychlorinated biphenyls in excess of fifty (30) parts per million; (c) underground storage te\.nks,
and (d) any other Regulated Substances, chemical, material or substax_lce, exposure to which is
prohibited, limited or regulated by any governmental authority or which may or could pose a
hazard to the health and safety of the occupants of the Property or the owners and/or occupants
of any adjoining property.

“Indemnified Parties” means Lessor, any Lessor's Lenders and their memb 1S, Managers,
officers, directors, shareholders, pariners, employees, agents, servants, represmtatxyes,
contractors, subcontractors, affiliates, subsidiaries, participants, successors anfl assigns,
including, but not limited to, any successors by merger, consolidation or acquisition of 911 ora
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable.

“Initial Term" has the meaning set forth in Section 3.

“Insolvency Event” means (8) Lessee’s (i) failure to generally pay its debts as such debts
become due; (ii) admitting in writing its inability to pay itz debts generally; or (iii) making a
general assipnment for the benefit of creditors; (b) any proceeding being instituted by or against
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding wp,
Teorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (jii) seeking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, cither such proceeding shall remain undismissed for a period of one hundred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee
taking any corporate action to authorize any of the actions set forth above in this definition.

“Law(s)” means any constitution, statute, rule of law, code, ordinance, order, judgment,
decree, injunction, rule, regulation, policy, requirement or administrative or judicial
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafter enacted or in effect.

“Lease Term” shall have the meaning described in Section 3.

_ “Legal Requirements” means the requirements of all present and future Laws (including
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and
discrimination against, disabled individuals), all Judicial and administrative interpretations
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions
and conditions now or hereafter of record which may be applicable to Lessee or to the Property,
or to the use, manner of use, occupancy, possession, operation, maintenance, elteration, repair or
restoration of to the Property, even if compliance therewith necessitates structural changes or
improvements or results in interference with the use or enjoyment of the Property.

"Lessor's Lender" means any lender of Lessor that has a lien an the Property, including
any lenders named in any Deed of Trust.

Sanple Lease
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“J osses” means any and all claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Cosfs, diminutions in value,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement anq
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties (including, without limitation, attorneys’ fees and other Costs of defense).

“}onetary Obligations™ means all Rental and all other sums payable or reimbursable by
Lesses under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified

Party,
“Notices” has the meaning set forth in Section 24,

“Permitted Amounts” shall mean, with respect to any given level of Hazardous Materials
or Regulated Substances, that level or quantity of Hazardous Materials or Regulated Substances
in any form or combination of formis which does not constitute a violation of any Environmental
Laws and is customarily employed in, or associated with, similar businesses located in the states
where the Property is located.

“Pormitted Encumbrances™ shall mean those covenants, restrictions, reservations, liens,
conditions, encroachments, easements, survey exceptions, parties in possession and other matters
of title that affect the Property as of the date of Lessor’s acquisition thereof and those items
which hereafter affect title as permitted under this Lease, including but not limited to those
identified in the owner's policy of title insurance issued to Lessor by First American Title
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property.

“Permitted Facility” means a gas station with convenience store (and restaurant and
postal unit operations within a convenience store), and uses incidental or related thereto
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lessee's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances. '

“Permitted Sublease” has the meaning set forth in Section 23.

. “Person” means any individual, partnership, corporation, limited liability company, trust,
unincorporated organization, Governmental Authority or any other form of entity.

B “Property” means, t.hat parcel or parcels of real estate located at the address set forth in
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with all rights, privileges, and appurtenances associated therewith,

all buildings, fixtures and other improvements now or hereafter located on such parcels of real
estate (whether or not affixed to such real estate),
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“Regulated Substances” means “petroleum” and “petroleum-based substances” or any
similar tarn%: described or defined in any of the Environmental Laws and any applicable federal,
state, county or local laws applicable to or regulating USTs.

“Release” means any presence, release, deposit, discharge., emission., leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Materials, Regulated Substances or USTs.

“Remediation” means any response, remedisl, removal, or corrective action, any ac:.tivity
to cleanup, detoxify, decontaminate, contain or otherwise remedigt.e any Hazardous Matena1§,
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action
to comply with any Environmental Laws or with any permits issued p.ursuant thm_:eto, any
inspection, investigation, study, monitoring, assessment, audit, samp.lmg and testing, laboratory
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or
USTs.

“Rental” means, collectively, the Base Anmual Rental and the Additional Rental.
“Rent Adjustment” has the meaning set forth in Section 4.B.
“Suceessor Lessor” has the meaning set forth in Section 21.

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain proceedings pursuant to eny Law, general or special, or
(i) by reason of any agreement with any condemnor in settiement of or under threat of any such
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de
facto condemnation that constitutes a compensable taking under applicable law. The Taking
shall be considered to have faken place as of the later of the date actual physical possession is

taken by the condemnor, or the date on which the right to compensation and demages accrues
under the law applicable to the Property.

“Threalened Release™ means a substantial likelihood of a Release which requires action
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmental medium comprising or
surrounding any Property which may result from such Release.

. “USTs" means any one or combination of tanks and associated product piping systems used
in connection with storage, dispensing and general use of Regulated Substances,

"WGI" means Winner's Gaming, Inc.

"WGI Agreement” means any and all agreements of Lessee with WGI pursuant to which WGl
currcnfly operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WGI Agreement (as defined inSection 12.F).
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EXHIBIT B

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY

PROPERTY ADDRESS:

FROPERTY LEGAL DESCRIPTION:
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EXBIBIT C

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

AND ESTOPPEL CERTIFICATE
THIS AGREEMENT, made effective as of , 2005, by and
., having a mailing address of ("Lessor™), and
, having a mailing address of ("Lessee™) and
, ("Lender™),
having a mailing address of
, and/or its participants,
SUCCEesSOors or assigns.
WITNESSETH:

A.  WHEREAS, by Lease Agreement dated , 2005 (hereinafter
referred to as the "Lease"), Lessor leased and rented to Lessee the real property having a street
address of ,in , Nevada, a legal description of
which is attached as Exhibit A (the "Property"), which Lease is evidenced by a Memorandum of
Lease dated , 2005 and filed of record in the records of the County of

, State of Nevada (the "Official Records”) in Book , Page as
Document No, :
Sample Lease
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B. WHEREAS, Lessor has obtained a loan from Lender secured by, among other
things, a Deed of Trust, Assignment of Rents and Leases, Security Agreement and Financing
Statement encumbering, among other things, the Property dated , 2005 and filed
of record in the Official Records in Book , Page as Document No.
(the "Deed of Trust"), and as a condition to making such loan, it was
agreed between Lessor and Lender that Lessor would obtain from Lessee certain written
agreements; and

C. WHEREAS, Lessee and Lcn&er desire hereby to establish certain rights,
safeguards, obligations and priorities with respect to their respective interests by means of the
following agreement.

NOW THEREFORE, for and in consideration of the Property and of the mutual
covenants and promises herein contained, and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, Lessee and Lender agree as follows;

L The Lease and the rights of Lessee thereunder are and shall be subject and
subordinate to the Lien of the Deed of Trust and to all of the terms, conditions and provisions
thereof; to all advances made or to be meade thereunder, to the full extent of the principal sum,
interest thereon and other amounts from time to time secured thereby, and to any renewal,
substitution, extension, modification or replacement thereof, including any incresse in the
indebtedness secured thereby or any supplements thereto, In the event that Lender or any other
person (the Lender, any other such person and their successors and assigns being referred to
herein as the "Purchaser”) acquires title to the Property pursuant to the exercise of any remedy
provided for in the Deed of Trust or by reason of the acceptance of a deed in lien of foreclosure,
Lessee covenants and agrees to attorn to and recognize and be bound to Purchaser as its new
Lessor, and subject to the other terms, provisions and conditions of this Apreement, the Lease
shall continue in full force and effect as a direct Lease between Lessee and Purchaser.

2. So long as the Lease is in full force and effect and Lessee shall not be in default
beyond any applicable grace period under any provision of the Lease or this Agreement, and no
event has occurred which has continued to exist for a period of time (after notice, if any, required
by the Lease) as would entitle Lessor to terminate the Lease or would cause, without further

action by Lessor, the termination of the Lease or would entitle Lessor to dispossess the Lessee
 thereunder:

a. the right of possession of Lesses to the Property shall not be terminated or

disturbed by any steps or proceedings taken by Lender in the exercise of any of its rights
under the Deed of Trust; and

b. the Lease shall not be terminated or affected by said exercise of any
remedy provided for in the Deed of Trust, and Lender hereby covenants that any sale by
it of the Property pursuant to the exercise of eny rights and remedies under the Deed of
Trust or otherwise, shall be made subject to the Lease and the rights of Lessee
thereunder; Lessee shall not be named in any foreclosure action unless necessary, in the
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reasonable judgment of Lender, to complete such foreclosure action under the laws of the
state in which the Property is located.

3. Inno event shall Lender or any other Purchaser be:
a.  liable for any act or omission of any prior landliord;

b. liable for the retun of any security deposit which has not been delivered
to the Purchaser;

c. subject to any offsets or defenses which the Lessee might have against any
prior landlord;

d, bound by any payment of Base Annual Rental, Base Monthly Rental or
Additional Rental which the Lessee might have paid to any prior landlord for more than
the current month; '

e bound by any provisions of the Lease regarding commencement or
completion of construction of the Property; or

f. bound by any warranties of construction provided by Lessor under the
Lease. '

4, Lessee agrees to give prompt written notice to Lender of any default by the Lessor
under the Lease which would entitle Lessee to cancel the Lease or abate the Rental payable
thereunder, and agrees that notwithstanding any provision of Lease, no notice of cancellation
thereof shall be effective unless Lender has received the notice aforesaid and has failed within 30
days of the date of receipt thereof to cure, or if the default cannot be cured within 30 days, has
failed to commence and to pursue diligently the cure of the Lessor's defanit which gave rise to
such right of cangellation or abatement. Lessee further agrees to give such notices fo any
successor-in-interest of Lender, provided that such successor-in-interest shall have given written

notice to Lessee of its acquisition of Lender’s interest in the Deed of Trust and designated the
address to which such notices are to be sent.

5. Lessee acknowledges that, under the terms of the Deed of Trust, Lessor has
assigned to Lender the rentals under the Lease as additional security for said loan, and Lessee
hereby expressly consents to and recognizes such Deed of Trust, and agrees to pay the Rental to

Lender or its nominee whenever Lender claims or requests the Rental under the terms of said
Assignment,

6. Lessee agrees that it will not, without the prior written consent of Lender, do any

of the following, and any such purported action without such consent shall be void as against
Lender:

a. make a prepayment in excess of one month of Base Monthly Rental
thereunder;
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b. subordinate or permit subordination of the Lease to any lien subordinate to
the Deed of Trust; or
c. make or enter into any amendment or modification to or termination of the

Lease,

7. Lessee agrees to certify in writing to Lender, upon 