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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
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(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 
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(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
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(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 
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19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 
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(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

ix 
 

 
(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
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(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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2501 
DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
 
 

F I L E D
Electronically
CV14-01712

2017-12-07 04:45:32 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6429615 : pmsewell

A.App.3573

A.App.3573

mailto:Jdesmond@dickinsonwright.com
mailto:Birvine@dickinsonwright.com
mailto:Awebster@dickinsonwright.com
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 
 

NOTICE OF NON-OPPOSITION TO 
DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR SANCTIONS 

 PLEASE TAKE NOTICE that on November 15, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst filed Defendants/Counterclaimants’ Motion for 

Sanctions. 

 The opposition to the Motion was originally due to be filed on or before December 4, 

2017. 

 On December 4, 2017, Defendants granted Plaintiffs an extension through December 5, 

2017 to file the opposition. 

 On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on 

December 6, 2017 to file the opposition. 

 On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on 

December 6, 2017 to file the opposition, but Defendants declined to provide further 

extensions so as to allow themselves adequate time to prepare reply briefs and submit the 

Motion by the December 15, 2017 deadline for the submission of dispositive motions. 

 On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to 

respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension 

through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion. 

 As of the date and time of this filing, this Court has not issued any Order granting 

Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple 

extensions. 

 

A.App.3574

A.App.3574
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 The deadline for filing an opposition has passed and no opposition has been filed. As 

such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to 

Defendants/Counterclaimants’ Motion for Sanctions. 
 

AFFIRMATION 

Pursuant to NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

  DATED this 7th day of December, 2017. 
 

      DICKINSON WRIGHT, PLLC 

 

 

      /s/ Brian R. Irvine___________________ 
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 

Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 

A.App.3575

A.App.3575

mailto:Jdesmond@dickinsonwright.com
mailto:Birvine@dickinsonwright.com
mailto:Awebster@dickinsonwright.com
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached NOTICE OF NON-

OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR 

SANCTIONS on the parties as set forth below: 

     Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

 

     Via E-Mail 

 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

    X By electronic service by filing the foregoing with the Clerk of Court using the E 
Flex system, which will electronically mail the filing to the following individuals. 

addressed as follows: 

 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

bmoquin@lawprism.com 

 

David C. O'Mara 

THE O'MARA LAW FIRM, P.C.  

311 E. Liberty Street 

Reno, Nevada 89501 

david@omaralaw.net 

 

 

DATED this 7th day of December, 2017. 

 

 

      /s/ Mina Reel     

      An employee of Dickinson Wright, PLLC 

A.App.3576

A.App.3576

mailto:bmoquin@lawprism.com
mailto:david@omaralaw.net
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2501 
DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
 
 

F I L E D
Electronically
CV14-01712

2017-12-07 04:49:21 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6429645 : yviloria

A.App.3577

A.App.3577

mailto:Jdesmond@dickinsonwright.com
mailto:Birvine@dickinsonwright.com
mailto:Awebster@dickinsonwright.com
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 
 

NOTICE OF NON-OPPOSITION TO 
DEFENDANTS/COUNTERCLAIMANTS’ MOTION TO STRIKE AND/OR MOTION IN 

LIMINE TO EXCLUDE THE EXPERT TESTIMONY OF DANIEL GLUHAICH 

 PLEASE TAKE NOTICE that on November 14, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst filed Defendants/Counterclaimants’ Motion to 

Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich. 

 The opposition to the Motion was originally due to be filed on or before December 4, 

2017. 

 On December 4, 2017, Defendants granted Plaintiffs an extension through December 5, 

2017 to file the opposition. 

 On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on 

December 6, 2017 to file the opposition. 

 On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on 

December 6, 2017 to file the opposition, but Defendants declined to provide further 

extensions so as to allow themselves adequate time to prepare reply briefs and submit the 

Motion by the December 15, 2017 deadline for the submission of dispositive motions. 

 On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to 

respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension 

through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion. 

 As of the date and time of this filing, this Court has not issued any Order granting 

Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple 

extensions. 

 

A.App.3578

A.App.3578
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 The deadline for filing an opposition has passed and no opposition has been filed. As 

such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to 

Defendants/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the Expert 

Testimony of Daniel Gluhaich. 
 

AFFIRMATION 

Pursuant to NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

 DATED this 7th day of December, 2017. 
 

      DICKINSON WRIGHT, PLLC 

 

 

      /s/ Brian R. Irvine___________________ 
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
Attorney for Defendants  
Berry Hinckley Industries and Jerry Herbst 

A.App.3579

A.App.3579

mailto:Jdesmond@dickinsonwright.com
mailto:Birvine@dickinsonwright.com
mailto:Awebster@dickinsonwright.com
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached NOTICE OF NON-

OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION TO STRIKE 

AND/OR MOTION IN LIMINE TO EXCLUDE THE EXPERT TESTIMONY OF 

DANIEL GLUHAICH on the parties as set forth below: 

     Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

 

     Via E-Mail 

 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

    X By electronic service by filing the foregoing with the Clerk of Court using the E 
Flex system, which will electronically mail the filing to the following individuals. 

addressed as follows: 

 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

bmoquin@lawprism.com 

 

David C. O'Mara 

THE O'MARA LAW FIRM, P.C.  

311 E. Liberty Street 

Reno, Nevada 89501 

david@omaralaw.net 

 

 

DATED this 7th day of December, 2017. 

 

 

      /s/ Mina Reel     

      An employee of Dickinson Wright, PLLC 

A.App.3580

A.App.3580

mailto:bmoquin@lawprism.com
mailto:david@omaralaw.net
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2501 
DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
 
 

F I L E D
Electronically
CV14-01712

2017-12-07 04:43:09 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6429596 : pmsewell
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 
 

NOTICE OF NON-OPPOSITION TO 
DEFENDANTS/COUNTERCLAIMANTS’  

MOTION FOR PARTIAL SUMMARY JUDGMENT 

 PLEASE TAKE NOTICE that on November 15, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst (collectively with BHI, the “Defendants”) filed 

Defendants/Counterclaimants’ Motion for Partial Summary Judgment (the “Motion”). 

 The opposition to the Motion was originally due to be filed on or before December 4, 

2017. 

 On December 4, 2017, Defendants granted Plaintiffs an extension through December 5, 

2017 to file the opposition. 

 On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on 

December 6, 2017 to file the opposition. 

 On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on 

December 6, 2017 to file the opposition, but Defendants declined to provide further 

extensions so as to allow themselves adequate time to prepare reply briefs and submit the 

Motion by the December 15, 2017 deadline for the submission of dispositive motions. 

 On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to 

respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension 

through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion. 

 As of the date and time of this filing, this Court has not issued any Order granting 

Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple 

extensions. 
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 The deadline for filing an opposition has passed and no opposition has been filed. As 

such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to 

Defendants/Counterclaimants’ Motion for Partial Summary Judgment. 
 

AFFIRMATION 

Pursuant to NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

  DATED this 7th day of December, 2017. 
 

      DICKINSON WRIGHT, PLLC 

 

      /s/ Brian R. Irvine___________________ 
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 

Attorney for Defendants  
Berry Hinckley Industries and Jerry Herbst 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached NOTICE OF NON-

OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR PARTIAL 

SUMMARY JUDGMENT on the parties as set forth below: 

     Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

 

     Via E-Mail 

 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

    X By electronic service by filing the foregoing with the Clerk of Court using the E 
Flex system, which will electronically mail the filing to the following individuals. 

addressed as follows: 

 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

bmoquin@lawprism.com 

 

David C. O'Mara 

THE O'MARA LAW FIRM, P.C.  

311 E. Liberty Street 

Reno, Nevada 89501 

david@omaralaw.net 

 

 

DATED this 7th day of December, 2017. 

 

 

      /s/ Mina Reel     

      An employee of Dickinson Wright, PLLC 

A.App.3584

A.App.3584

mailto:bmoquin@lawprism.com
mailto:david@omaralaw.net
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2540

DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

CASE NO. CV14-01712

DEPT. 6

NOTICE OF ENTRY OF ORDER

Page 1 of4
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting Defendants'

Motion for Partial Summary Judgment [Oral Argument Requested]. A true and correct copy of

the Order is attached hereto as Exhibit 1.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 5th day of January, 2018.

DICKINSON WRIGHT

/s/ Brian R. Irvine
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants Berry Hinckley
Industries, and Jerry Herbst
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant

to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF

ORDER on the parties through the Second Judicial District Court's EFlex filing system to the

following:

Brian P. Moquin David C. O'Mara
LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street
San Jose, CaHfomia 95148 Reno, Nevada 89501

DATED this 5th day ofJanuary, 2018.

/s/ Cindy S. Grinstead
An employee ofDICKINSON WRIGHT

Page 3 of4
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Exhibit

EXHIBIT LIST

Description

Order Granting Defendants' Motion for Partial Summary
Judgment [Oral Argument Requested], January 4, 2018

Exhibit page count is exclusive of exhibit slip sheet.
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2540
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmoiid@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

CASE NO. CV14-01712

DEPT. 6

NOTICE OF ENTRY OF ORDER

Page 1 of 4
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting

DefendantsVCounterclaimants' Motion to Strike and/or Motion in Limine to Exclude the Expert

Testimony of Daniel Gluhaich was entered. A true and correct copy of the Order is attached

hereto as Exhibit 1.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 5th day ofJanuary, 2018.

DICKINSON WRIGHT

Is! Brian R. Irvine
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants Berry Hinckley
Industries, and Jerry Herbst
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CERTIFICATE OF SERVICE

I certify that I am an employeeof DICKINSON WRIGHT, and that on this date, pursuant

to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF

ORDER on the parties through the Second Judicial District Court's EFlex filing system to the

following:

Brian P. Moquin David C. O'Mara
LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street
San Jose, California 95148 Reno, Nevada 89501

DATED this 5th day of January, 2018.

/s/ Cindy S. Grinstead
An employee of DICKINSON WRIGHT

Page 3 of4
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Exhibit

EXHIBIT LIST

Description

Order Granting Defendants'/Counterclaimants' Motion to Strike
and/or Motion in Limine to Exclude the Expert Testimony of
Daniel Gluhaich, January 4, 2018

Exhibit page count is exclusive of exhibit slip sheet.
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2540
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE

Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
Email: Jdesmond@dickinsonwright.coin
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
vs

CASE NO. CV14-01712

DEPT. 6

NOTICE OF ENTRY OF ORDER

Page 1 of4
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting

Defendants VCounterclaimants' Motion for Sanctions [Oral Argument Requested]. A true and

correct copy of the Order is attached hereto as Exhibit 1.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 5th day ofJanuary, 2018.

DICKINSON WRIGHT

Is! Brian R. Irvine

DICKINSON WRIGHT
JOHN P, DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALID. WEBSTER

Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneyfor Defendants Berry Hinckley
Industries, and Jerry Herbst
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSONWRIGHT, and that on this date, pursuant

to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF

ORDER on the parties through the Second Judicial District Court's EFlex filing system to the

following:

Brian P. Moquin David C. O'Mara
LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street
San Jose, California 95148 Reno, Nevada 89501

DATED this 5th day ofJanuary, 2018.

/s/ Cindy S. Grinstead
An employee of DICKINSON WRIGHT

Page 3 of4
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Exhibit

EXHIBIT LIST

Description

Order Granting DefendantsVCounterclaimants' Motion for
Sanctions [Oral Argument Requested], January 4, 2018

Exhibit page count is exclusive of exhibit slip sheet.
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2540 
DICKINSON WRIGHT 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email:  Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries, and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

_________________________________________ 
LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
Individual; 
 
                                    Defendants. 
______________________________________/ 
 

CASE NO. CV14-01712 

DEPT. 6 

 

 

 

NOTICE OF ENTRY OF FINDINGS 
OF FACTS, CONCLUSIONS OF LAW 

AND ORDER 

BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
vs 
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 

Counter-defendants. 

_____________________________________/                                  

PLEASE TAKE NOTICE that on March 6, 2018, this Court entered its Findings of 

Facts, Conclusions of Law and Order on Defendant’s Motion for Sanctions (“Findings and 

Conclusions”). A true and correct copy of the Findings and Conclusions is attached hereto as 

Exhibit 1. 

AFFIRMATION 

Pursuant to NRS 239B.030 

 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

 DATED this 6th day of March, 2018. 

 

      DICKINSON WRIGHT 

 

 

      _/s/ Brian R. Irvine ___________________ 
      DICKINSON WRIGHT 

JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Email:  Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants Berry Hinckley  
Industries, and Jerry Herbst 
 
 

A.App.3642

A.App.3642
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant 

to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF 

FINDINGS OF FACTS, CONCLUSIONS OF LAW AND ORDER on the parties through the 

Second Judicial District Court’s EFlex filing system to the following: 

 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

 

David C. O’Mara 

THE O’MARA LAW FIRM 

311 E. Liberty Street 

Reno, Nevada 89501 

DATED this 6th day of March, 2018. 

 

   /s/ Mina Reel    

An employee of DICKINSON WRIGHT 
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EXHIBIT LIST 

Exhibit Description Pages1 

1 Findings of Fact, Conclusions of Law and Order on Defendant’s 
Motion for Sanctions 

34 

 

                                                 
1 Exhibit page count is exclusive of exhibit slip sheet. 
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DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
 
 

F I L E D
Electronically
CV14-01712

2018-03-09 11:36:20 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 6569817 : csulezic

A.App.3645

A.App.3645
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mailto:Birvine@dickinsonwright.com
mailto:Awebster@dickinsonwright.com


 

Page 2 of 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 
 
 
 

REQUEST FOR ENTRY OF JUDGMENT 

 Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst 

(collectively the “Defendants”) by and through their counsel of record, Dickinson Wright, 

PLLC, respectfully request that this Court enter final judgment in this case pursuant to NRCP 

58(a)(2). 

 This Court entered its March 6, 2018 Findings of Fact, Conclusions of Law, and Order 

on Defendants’ Motion for Sanctions, which dismissed all claims asserted by Plaintiffs Larry J. 

Willard, individually and as trustee of the Larry James Willard Trust (“Willard”); Overland 

Development Corporation, a California corporation (“Overland” and collectively with Willard 

the “Willard plaintiffs”); and Edward C. Wooley and Judith A. Wooley, individually and as 

trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000, with 

prejudice. 

 Following entry of this Court’s March 6, 2018 Findings of Fact, Conclusions of Law, 

and Order on Defendants’ Motion for Sanctions, the only remaining claims in this action are 

Defendants’ counterclaims asserted against the Willard Plaintiffs. (April 21, 2015, Defendants’ 

Amended Answer to Plaintiffs’ Amended Complaint and Counterclaim, on file herein (the 

“Counterclaim”)). Given this Court’s dismissal of Plaintiffs’ claims, Defendants decided not to 

prosecute the Counterclaim and filed their Motion to Dismiss Counterclaims on March 8, 2018 

(the “Motion to Dismiss”). 

 Assuming that this Court grants the Motion to Dismiss, all claims of all parties will have 

been dismissed. Accordingly, Defendants respectfully request that this Court enter final 

judgment in this case pursuant to NRCP 58(a)(2), which provides “upon a decision by the court 

A.App.3646

A.App.3646
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granting other relief, or upon a special verdict or a general verdict accompanied by answers to 

interrogatories, the court shall promptly approve the form and sign the judgment, and the 

judgment shall be filed by the clerk.” As this Court has issued orders dismissing all of the 

parties’ respective claims, it is appropriate that this Court enter a judgment adjudicating all the 

rights and liabilities of all the parties. A proposed Judgment is attached hereto as Exhibit 1. 

 

AFFIRMATION 

Pursuant to NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

  DATED this 9th day of March, 2018. 

 

      DICKINSON WRIGHT, PLLC 

 

 

      /s/ Brian R. Irvine___________________ 
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 

Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 

A.App.3647

A.App.3647
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached REQUEST FOR 

ENTRY OF JUDGMENT on the parties as set forth below: 

     Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

 

     Via E-Mail 

 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

    X By electronic service by filing the foregoing with the Clerk of Court using the E 
Flex system, which will electronically mail the filing to the following individuals. 

addressed as follows: 

 

 

Brian P. Moquin 

LAW OFFICES OF BRIAN P. MOQUIN 

3287 Ruffino Lane 

San Jose, California 95148 

bmoquin@lawprism.com 

 

David C. O'Mara 

THE O'MARA LAW FIRM, P.C.  

311 E. Liberty Street 

Reno, Nevada 89501 

david@omaralaw.net 

 

 

DATED this 9th day of March, 2018. 

 

 

      /s/ Mina Reel     

      An employee of Dickinson Wright, PLLC 
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EXHIBIT TABLE 

 
Exhibit Description Pages1 

1 [PROPOSED] Judgment 
3 

 

                                                 
1 Exhibit Page counts are exclusive of exhibit slip sheets. 
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EXHIBIT 1

EXHIBIT I

F I L E D
Electronically
CV14-01712

2018-03-09 11:36:20 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 6569817 : csulezic
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DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
 
 

A.App.3651

A.App.3651
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 
 

[PROPOSED] JUDGMENT 

 This action, having come before this Court, the Honorable Lynne K. Simons presiding, 

and all of the claims of Plaintiffs Larry J. Willard, individually and as trustee of the Larry James 

Willard Trust; Overland Development Corporation, a California corporation; and Edward C. 

Wooley and Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith 

A. Wooley Intervivos Revocable Trust 2000, having been dismissed by this Court with 

prejudice in its Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for 

Sanctions filed herein on March 6, 2018, and all of the counterclaims of Defendants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst having been dismissed by this Court in its Order 

granting Defendants’ Motion for voluntary dismissal filed herein on 

_____________________________, 2018, 

 IT IS ORDERED AND ADJUDGED that Judgment is entered in favor of Defendants 

and against Plaintiffs on all of Plaintiffs’ claims and that such claims are dismissed with 

prejudice. 

 

/// 

 

/// 

 

/// 

 

/// 

A.App.3652
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 IT IS FURTHER ORDERED AND ADJUDGED that Defendants’ counterclaims are 

dismissed without prejudice. 

 

 DATED this ____ day of _________________, 2018. 

 

        ____________________________ 

        DISTRICT COURT JUDGE 

 

 

Respectfully submitted by:  

DICKINSON WRIGHT, PLLC 

 

/s/ Brian R. Irvine_________        
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 11525 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 

 
Attorneys for Defendants  
Berry Hinckley Industries, and 
Jerry Herbst  
 
 
 
 
 
 
 
 
 
 
 
 

 

A.App.3653

A.App.3653
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 IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

 

LARRY J. WILLARD, individually and as; 

Trustee of the Larry James Willard Trust Fund;   NO. 77780 

and OVERLAND DEVELOPMENT 

CORPORATION, a California corporation, 

 

     Appellants, 

vs. 

 

BERRY-HINCKLEY INDUSTRIES, a 

Nevada corporation; and JERRY HERBST, 

an individual, 

 

     Respondents. 

________________________________________/ 

 

APPENDIX TO APPELLANTS’ OPENING BRIEFS 

VOLUME 16 OF 19 

Submitted for all appellants by: 

 

ROBERT L. EISENBERG (SBN 950) 

LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 

Reno, NV  89519 

775-786-6868 

RICHARD D. WILLIAMSON (SBN 1001) 

JONATHAN TEW (SBN 9932) 

ROBERTSON, JOHNSON, MILLER & WILLIAMSON 

50 West Liberty Street, Suite 600 

Reno, NV 89501 

775-329-5600 

 

ATTORNEYS FOR APPELLANTS 

LARRY J. WILLARD, et al. 

Docket 77780   Document 2019-35703



i 
 

CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 08/08/14 1 1-20  
 
 Exhibit 1:  Lease Agreement  1 21-56 
 (November 18, 2005) 
 
 Exhibit 2:  Herbst Offer Letter  1 57-72 
 
 Exhibit 3:  Herbst Guaranty  1 73-78 
 
 Exhibit 4:  Lease Agreement  1 79-84 
 (Dec. 2005) 
 
 Exhibit 5:  Interim Operating  1 85-87 
 Agreement (March 2007) 
 
 Exhibit 6:  Lease Agreement  1 88-116 
 (Dec. 2, 2005) 
 
 Exhibit 7:  Lease Agreement  1 117-152 
 (June 6, 2006) 
 
 Exhibit 8:  Herbst Guaranty  1 153-158 
 (March 2007) Hwy 50 
 
 Exhibit 9:  Herbst Guaranty  1 159-164 
 (March 12, 2007) 
 
 Exhibit 10:  First Amendment to   1 165-172 
 Lease Agreement (Mar. 12, 2007) 
 (Hwy 50) 
 
 Exhibit 11:  First Amendment to   1 173-180 
 Lease Agreement (Mar. 12, 2007) 
 
 Exhibit 12:  Gordon Silver Letter  1 181-184 
 dated March 18, 2013 
 
 Exhibit 13:  Gordon Silver Letter  1 185-187 
 dated March 28, 2013 
 
2. Acceptance of Service 09/05/14 1 188-189 
 
3. Answer to Complaint 10/06/14 1 190-201 
 
4. Motion to Associate Counsel 10/28/14 1 202-206 
 - Brian P. Moquin, Esq. 
 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

ii 
 

 
(cont 4) Exhibit 1:  Verified Application  1 207-214 
 for Association of Counsel Under 
 Nevada Supreme Court Rule 42 
 
 Exhibit 2:  The State Bar of  1 215-216 
 California’s Certificate of Standing 
 
 Exhibit 3:  State Bar of Nevada  1 217-219 
 Statement Pursuant to Supreme 
 Court Rule 42(3)(b) 
 
5. Pretrial Order 11/10/14 1 220-229 
 
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231 
 Esq. to Practice 
 
7. Verified First Amended Complaint 01/21/15 2 232-249 
 
8. Answer to Amended Complaint 02/02/15 2 250-259 
 
9. Amended Answer to Amended 04/21/15 2 260-273 
 Complaint and Counterclaim 
 
10. Errata to Amended Answer to 04/23/15 2 274-277 
 Amended Complaint and 
 Counterclaim 
 
 Exhibit 1:  Defendants’ Amended  2 278-293 
 Answer to Plaintiffs’ Amended 
 Complaint and Counterclaim 
 
  Exhibit 1:  Operation Agreement  2 294-298 
 
11. Plaintiffs Larry J. Willard 05/27/15 2 299-307 
 and Overland Development 
 Corporation’s Answer to  
 Defendants’ Counterclaim 
 
12. Motion for Contempt Pursuant to 07/24/15 2 308-316 
 NRCP 45(e) and Motion for 
 Sanctions Against Plaintiffs’ Counsel 
 Pursuant to NRCP 37 
 
 Exhibit 1:  Declaration of Brian R. Irvine 2 317-320 
 
 Exhibit 2:  Subpoena Duces Tecum  2 321-337 
 to Dan Gluhaich 
 
 Exhibit 3:  June 11, 2015, Email   2 338-340 
 Exchange 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

iii 
 

  
(cont 12) Exhibit 4:  June 29, 2015, Email   2 341-364 
 Attaching the Subpoena, a form for 
 acceptance of service, and a cover 
 letter listing the deadlines to respond 
 
 Exhibit 5:  June 29, 2015, Email  2 365-370 
 Exchange 
 
 Exhibit 6:  July 17, 2015, Email  2 371-375 
 Exchange 
 
 Exhibit 7:  July 20 and July 21, 2015  2 376-378 
 Email 
 
 Exhibit 8:  July 23, 2015, Email  2 379-380 
 
 Exhibit 9:  June 23, 2015, Email  2 381-382 
 
13. Stipulation and Order to Continue 09/03/15 2 383-388 
 Trial (First Request) 
 
14. Stipulation and Order to Continue 05/02/16 2 389-395 
 Trial (Second Request) 
 
15. Defendants/Counterclaimants’  08/01/16 2 396-422 
 Motion for Partial Summary  
 Judgment 
 
 Exhibit 1:  Affidavit of Tim Herbst  2 423-427 
 
 Exhibit 2:  Willard Lease  2 428-463 
 
 Exhibit 3:  Willard Guaranty  2 464-468 
 
 Exhibit 4:  Docket Sheet, Superior  3 469-480 
 Court of Santa Clara, Case No. 
 2013-CV-245021 
 
 Exhibit 5:  Second Amended Motion  3 481-498 
 to Dismiss 
 
 Exhibit 6:  Deposition Excerpts of  3 499-509 
 Larry Willard 
 
 Exhibit 7:  2014 Federal Tax Return for 3 510-521 
 Overland 
  
 Exhibit 8:  2014 Willard Federal Tax  3 522-547 
 Return – Redacted 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

iv 
 

 
(cont 15) Exhibit 9:  Seller’s Final Closing  3 549 
 Statement 
 
 Exhibit 10:  Highway 50 Lease  3 550-593 
 
 Exhibit 11:  Highway 50 Guaranty  3 594-598 
 
 Exhibit 12:  Willard Responses to   3 599-610 
 Defendants’ First Set of Interrogatories 
 
 Exhibit 13:  Baring Purchase and Sale  3 611-633 
 Agreement 
 
 Exhibit 14:  Baring Lease  3 634-669 
 
 Exhibit 15:  Baring Property Loan  3 670-705 
 
 Exhibit 16:  Deposition Excerpts of  3 706-719 
 Edward Wooley 
 
 Exhibit 17:  Assignment of Baring  4 720-727 
 Lease  
 
 Exhibit 18:  HUD Statement  4 728-730 
 
 Exhibit 19:  November 2014 Email  4 731-740 
 Exchange 
 
 Exhibit 20:  January 2015 Email  4 741-746 
 Exchange 
 
 Exhibit 21:  IRS Publication 4681  4 747-763 
 
 Exhibit 22:  Second Amendment  4 764-766 
 to Baring Lease 
  
 Exhibit 23:  Wooley Responses to  4 767-774 
 Second Set of Interrogatories 
 
 Exhibit 24:  2013 Overland Federal  4 775-789 
 Income Tax Return 
 
 Exhibit 25:  Declaration of Brian  4 790-794 
 Irvine  
 
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797 
 
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803 
 
18. Affidavit of Larry J. Willard 08/30/16 4 804-812 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

v 
 

 
19. Plaintiffs’ Opposition to 08/30/16 4 813-843 
 Defendants’ Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Purchase and Sale  4 844-857 
 Agreement dated July 1, 2005 for 
 Purchase of the Highway 50 Property 
 
 Exhibit 2:  Lease Agreement dated  4 858-901 
 December 2, 2005 for the Highway 50 
 Property 
 
 Exhibit 3:  Three Year Adjustment  4 902-906 
 Term Note dated January 19, 2007 in 
 the amount of $2,200,00.00 for the 
 Highway 50 Property 
 
 Exhibit 4:  Deed of Trust, Fixture  4 907-924 
 Filing and Security Agreement dated 
 January 30, 2017, Inst. No. 363893, 
 For the Highway 50 Property  
 
 Exhibit 5:  Letter and Attachments  4 925-940 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
 
 Exhibit 6:  First Amendment to   4 941-948 
 Lease Agreement dated March 12, 2007 
 for the Highway 50 Property 
 
 Exhibit 7:  Guaranty Agreement  4 949-953 
 dated March 12, 2007 for the Highway 
 50 Property 
 
 Exhibit 8:  Second Amendment to Lease 4 954-956 
 dated June 29, 2011 for the Highway 
 50 Property 
 
 Exhibit 9:  Purchase and Sale Agreement 5 957-979 
 Dated July 14, 2006 for the Baring 
 Property 
 
 Exhibit 10:  Lease Agreement dated  5 980-1015 
 June 6, 2006 for the Baring Property 
 
 Exhibit 11:  Five Year Adjustable Term 5 1016-1034 
 Note dated July 18, 2006 in the amount 
 of $2,100,00.00 for the Baring  
 Property 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

vi 
 

 
(cont 19) Exhibit 12:  Deed of Trust, Fixture   5 1035-1052 
 Filing and Security Agreement dated 
 July 21, 2006, Doc. No. 3415811, 
 for the Highway 50 Property 
 
 Exhibit 13:  First Amendment to Lease  5 1053-1060 
 Agreement dated March 12, 2007 for 
 the Baring Property 
 
 Exhibit 14:  Guaranty Agreement  5 1061-1065 
 dated March 12, 2007 for the  
 Baring Property 
 
 Exhibit 15:  Assignment of Entitlements, 5 1066-1077 
 Contracts, Rent and Revenues (1365 
 Baring) dated July 5, 2007, Inst. No. 
 3551275, for the Baring Property  
 
 Exhibit 16:  Assignment and  5 1078-1085 
 Assumption of Lease dated 
 December 29, 2009 between BHI 
 and Jacksons Food Stores, Inc. 
 
 Exhibit 17:  Substitution of  5 1086-1090 
 Attorney forms for the Wooley 
 Plaintiffs’ file March 6 and  
 March 13, 2014 in the California 
 Case 
 
 Exhibit 18:  Joint Stipulation to  5 1091-1094 
 Take Pending Hearings Off 
 Calendar and to Withdraw 
 Written Discovery Requests 
 Propounded by Plaintiffs filed 
 March 13, 2014 in the California 
 Case 
 
 Exhibit 19:  Email thread dated  5 1095-1099 
 March 14, 2014 between Cindy 
 Grinstead and Brian Moquin re 
 Joint Stipulation in California 
 Case 
 
 Exhibit 20:  Civil Minute Order  5 1100-1106 
 on Motion to Dismiss in the California 
 case dated March 18, 2014 faxed to  
 Brian Moquin by the Superior Court 
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vii 
 

 
(cont 19) Exhibit 21:  Request for Dismissal  5 1107-1108 
 without prejudice filed May 19, 2014 
 in the California case 
 
 Exhibit 22:  Notice of Breach and   5 1109-1117 
 Default and Election to Cause 
 Sale of Real Property Under Deed 
 of Trust dated March 21, 2014, 
 Inst. No. 443186, regarding the  
 Highway 50 Property 
 
 Exhibit 23:  Email message dated  5 1118-1119 
 February 5, 2014 from Terrilyn  
 Baron of Union Bank to Edward 
 Wooley regarding cross-collateralization 
 of the Baring and Highway 50 
 Properties 
 
 Exhibit 24:  Settlement Statement  5 1120-1122 
 (HUD-1) dated May 20, 2014 for 
 sale of the Baring Property 
 
 Exhibit 25: 2014 Federal Tax  5 1123-1158 
 Return for Edward C. and Judith A. 
 Wooley 
 
 Exhibit 26:  2014 State Tax Balance  5 1159-1161 
 Due Notice for Edward C. and  
 Judith A. Wooley 
 
 Exhibit 27:  Purchase and Sale   5 1162-1174 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 28:  Lease Agreement dated  6 1175-1210 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 29:  Buyer’s and Seller’s   6 1211-1213 
 Final Settlement Statements dated 
 February 24, 2006 for the Virginia 
 Property 
 
 Exhibit 30:  Deed of Trust, Fixture  6 1214-1231 
 Filing and Security Agreement dated 
 February 21, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
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viii 
 

 
(cont 19) Exhibit 31:  Promissory Note dated  6 1232-1236 
 February 28, 2006 for $13,312,500.00 
 by Willard Plaintiffs’ in favor of 
 Telesis Community Credit Union 
 
 Exhibit 32:  Subordination, Attornment  6 1237-1251 
 And Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293, 
 re the Virginia Property 
 
 Exhibit 33:  Deed of Trust, Assignment  6 1252-1277 
 of Rents, and Security Agreement 
 dated March 16, 2006 re the Virginia 
 Property securing loan for 
 $13,312,500.00 
 
 Exhibit 34:  Payment Coupon dated  6 1278-1279 
 March 1, 2013 from Business 
 Partners to Overland re Virginia 
 Property mortgage 
 
 Exhibit 35:  Substitution of Trustee  6 1280-1281 
 and Full Reconveyance dated 
 April 18, 2006 naming Pacific  
 Capital Bank, N.A. as trustee on 
 the Virginia Property Deed of  
 Trust 
 
 Exhibit 36:  Amendment to Lease  6 1282-1287 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 37:  Guaranty Agreement  6 1288-1292 
 dated March 9, 2007 for the Virginia 
 Property 
 
 Exhibit 38:  Letter dated March 12,  6 1293-1297 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the  
 Virginia Property lease 
 
 Exhibit 39:  Letter dated March 18,  6 1298-1300 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
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(cont 19) Exhibit 40:  Letter dated April 12,  6 1301-1303 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 41:  Operation and   6 1304-1308 
 Management Agreement dated 
 May 1, 2013 between BHI and  
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 42:  Notice of Intent  6 1309-1311 
 to Foreclose dated June 14, 2013 
 from Business Partners to 
 Overland re default on loan for 
 the Virginia Property 
 
 Exhibit 43:  Notice of Chapter 11  6 1312-1315 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines dated 
 June 18, 2013 
 
 Exhibit 44:  Declaration in  6 1316-1320 
 Support of Motion to Dismiss 
 Case filed by Larry James Willard 
 on August 9, 2013, Northern  
 District of California Bankruptcy 
 Court Case No. 13-53293 CN 
 
 Exhibit 45:  Substitution of   6 1321-1325 
 Attorney forms from the Willard 
 Plaintiffs filed March 6, 2014 in 
 the California case 
 
 Exhibit 46:  Declaration of Arm’s  6 1326-1333 
 Length Transaction dated January 
 14, 2014 between Larry James 
 Willard and Longley Partners, LLC 
 re sale of the Virginia Property 
 
 Exhibit 47:  Purchase and Sale   6 1334-1340 
 Agreement dated February 14, 2014 
 between Longley Partners, LLC 
 and Larry James Willard re  
 purchase of the Virginia Property 
 for $4,000,000.00 
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(cont 19) Exhibit 48:  Short Sale Agreement  6 1341-1360 
 dated February 19, 2014 between 
 the National Credit Union 
 Administration Board and the 
 Willard Plaintiffs re short sale of 
 the Virginia Property 
 
 Exhibit 49:  Consent to Act dated  6 1361-1362 
 February 25, 2014 between the  
 Willard Plaintiffs and Daniel 
 Gluhaich re representation for  
 short sale of the Virginia Property 
 
 Exhibit 50:  Seller’s Final  6 1363-1364 
 Closing Statement dated 
 March 3, 2014 re the Virginia 
 Property 
 
 Exhibit 51:  IRS Form 1099-C  6 1365-1366 
 issued by the National Credit 
 Union Administration Board to 
 Overland evidencing discharge 
 of $8,597,250.20 in debt and 
 assessing the fair market value 
 of the Virginia Property at 
 $3,000,000.00 
 
20. Defendants’ Reply Brief in 09/16/16 6 1367-1386 
 Support of Motion for Partial 
 Summary Judgment 
 
 Exhibit 1:  Declaration of John  6 1387-1390 
 P. Desmond  
 
21. Supplement to Defendants /  12/20/16 6 1391-1396 
 Counterclaimants’ Motion for 
 Partial Summary Judgment 
 
 Exhibit 1:  Expert Report of  7 1397-1430 
 Michelle Salazar 
 
22. Plaintiffs’ Objections to Defendants’ 01/30/17 7 1431-1449 
 Proposed Order Granting Partial 
 Summary Judgment in Favor of 
 Defendants  
 
23. Defendants/Counterclaimants’ 02/02/17 7 1450-1457 
 Response to Plaintiffs’ Proposed 
 Order Granting Partial Summary 
 Judgment in Favor of Defendants 
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(cont 23) Exhibit 1:  January 19-25, 2017  7 1458-1460 
 Email Exchange 
 
 Exhibit 2:  January 25, 2017, Email  7 1461-1485 
 from M. Reel 
 
24. Stipulation and Order to Continue 02/09/17 7 1486-1494 
 Trial (Third Request) 
 
25. Order Granting Partial Summary 05/30/17 7 1495-1518 
 Judgment in Favor of Defendants 
 
26. Notice of Entry of Order re Order 05/31/17 7 1519-1522 
 Granting Partial Summary 
 Judgment 
 
 Exhibit 1:  May 30, 2017 Order  7 1523-1547 
 
27. Affidavit of Brian P. Moquin 10/18/17 7 1548-1555 
 re Willard 
 
28. Affidavit of Daniel Gluhaich 10/18/17 7 1556-1563 
 re Willard 
 
29. Affidavit of Larry Willard 10/18/17 7 1564-1580 
 
30. Motion for Summary Judgment 10/18/17 7 1581-1621 
 of Plaintiffs Larry J. Willard and 
 Overland Development Corporation 
 
 Exhibit 1:  Purchase and Sale   7 1622-1632 
 Agreement dated November 18, 2005 
 for the Virginia Property 
 
 Exhibit 2:  Lease Agreement dated  8 1633-1668 
 November 18, 2005 for the Virginia 
 Property 
 
 Exhibit 3:  Subordination, Attornment  8 1669-1683 
 and Nondisturbance Agreement dated 
 February 21, 2006 between Willard 
 Plaintiffs, BHI, and South Valley 
 National Bank, Inst. No. 3353293,  
 re the Virginia Property 
 
 Exhibit 4:  Letter and Attachments  8 1684-1688 
 from Sujata Yalamanchili, Esq. to 
 Landlords dated February 17, 2007 
 re Herbst Acquisition of BHI 
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(cont 30) Exhibit 5:  Landlord’s Estoppel  8 1689-1690 
 Certificate regarding the Virginia 
 Lease dated on or about March 
 8, 2007 
 
 Exhibit 6:  Amendment to Lease  8 1691-1696 
 Agreement dated March 9, 2007 
 for the Virginia Property 
 
 Exhibit 7:  Guaranty Agreement  8 1697-1701 
 dated March 9, 2007 for the  
 Virginia Property 
 
 Exhibit 8:  Berry-Hinckley  8 1702-1755 
 Industries Financial Analysis 
 on the Virginia Property dated 
 May 2008 
 
 Exhibit 9:  Appraisal of the Virginia  8 1756-1869 
 Property by CB Richard Ellis dated 
 October 1, 2008 
 
 Exhibit 10:  Letter dated March 12,  9 1870-1874 
 2013 from L. Steven Goldblatt, Esq. 
 to Jerry Herbst re breach of the 
 Virginia Lease 
 
 Exhibit 11:  Letter dated March 18,  9 1875-1877 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 Lease 
 
 Exhibit 12:  Letter dated April 12,  9 1878-1880 
 2013 from Gerald M. Gordon, Esq. 
 to L. Steven Goldblatt, Esq. re  
 breach of the Virginia Property 
 lease 
 
 Exhibit 13:  Operation and  9 1881-1885 
 Management Agreement dated 
 May 1, 2013 between BHI and 
 the Willard Plaintiffs re the  
 Virginia Property 
 
 Exhibit 14:  Invoice from Gregory  9 1886-1887 
 M. Breen dated May 31, 2013 
 
  
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xiii 
 

 
(cont 30) Exhibit 15:  Photographs of the   9 1888-1908 
 Virginia Property taken by Larry 
 J. Willard on May 26-27, 2013 
 
 Exhibit 16:  Photographs of the   9 1909-1914 
 Virginia Property in 2012 retrieved 
 from Google Historical Street View 
 
 Exhibit 17:  Invoice from Tholl  9 1915-1916 
 Fence dated July 31, 2013 
 
 Exhibit 18:  Notice of Chapter 11  9 1917-1920 
 Bankruptcy Case, Meeting of 
 Creditors, & Deadlines filed  
 June 18, 2018 in case In re Larry 
 James Willard, Northern District 
 of California Bankruptcy Case 
 No. 13-53293 CN 
 
 Exhibit 19:  Motion by the   9 1921-1938 
 National Credit Union Administration 
 Board, Acting in its Capacity as 
 Liquidating Agent for Telesis  
 Community Credit Union, for 
 Order Terminating Automatic Stay 
 or, Alternatively, Requiring  
 Adequate Protection and related 
 declarations and declarations and 
 exhibits thereto filed July 18, 2013 
 in case In re Larry James Willard, 
 Northern District of California 
 Bankruptcy Case No. 13-53293 CN 
 
 Exhibit 20:  Order for Relief from  9 1939-1943 
 Stay filed August 8, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 21:  Motion to Dismiss Case  9 1944-1953 
 and related declarations filed August 
 9, 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
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(cont 30) Exhibit 22:  Proof of Claim and   9 1954-1966 
 exhibits thereto filed August 27, 
 2013 in case In re Larry James 
 Willard, Northern District of 
 California Bankruptcy Case No. 
 13-53293 CN 
 
 Exhibit 23:   Objection to Claim  9 1967-1969 
 filed September 5, 2013 by 
 Stanley A. Zlotoff in case In re 
 Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 24:  Original Preliminary  9 1970-1986 
 Report dated August 12, 2013 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 25:  Updated Preliminary  9 1987-2001 
 Report dated January 13, 2014 
 from Stewart Title Company re 
 the Virginia Property 
 
 Exhibit 26:  Berry-Hinckley  9 2002-2006 
 Industries Financial Statement 
 on the Virginia Property for the 
 Twelve Months Ending December 
 31, 2012 
 
 Exhibit 27:  Bill Detail from the   9 2007-2008 
 Washoe County Treasurer website 
 re 2012 property taxes on the  
 Virginia Property 
 
 Exhibit 28:  Bill Detail from the   9 2009-2010 
 Washoe County Treasurer website 
 re 2013 property taxes on the  
 Virginia Property 
 
 Exhibit 29:  Order of Case Dismissal  9 2011-2016 
 filed September 30, 2013 in case 
 In re Larry James Willard, Northern 
 District of California Bankruptcy 
 Case No. 13-53293 CN 
 
 Exhibit 30:  Invoice from Santiago  9 2017-2018 
 Landscape & Maintenance dated 
 October 24, 2013 
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(cont 30) Exhibit 31:  Appraisal of the   9 2019-2089 
 Virginia Property by David A. 
 Stefan dated February 10, 2014 
 
 Exhibit 32:  Seller’s Final   9 2090-2091 
 Closing Statement dated March 
 6, 2014 re short sale of the  
 Virginia Property from the  
 Willard Plaintiffs to Longley 
 Partners, LLC 
 
 Exhibit 33:  Invoices from NV  9 2092-2109 
 Energy for the Virginia Property 
 
 Exhibit 34:  Invoices and related  9 2110-2115 
 insurance policy documents from 
 Berkshire Hathaway Insurance 
 Company re the Virginia Property 
 
 Exhibit 35:  Notice of Violation  10 2116-2152 
 from the City of Reno re the  
 Virginia Property and correspondence 
 related thereto 
 
 Exhibit 36:  Willard Plaintiffs  10 2153-2159 
 Computation of Damages spreadsheet 
 
 Exhibit 37:  E-mail message from  10 2160-2162 
 Richard Miller to Dan Gluhaich 
 dated August 6, 2013 re Virginia 
 Property Car Wash 
 
 Exhibit 38:  E-mail from Rob  10 2163-2167 
 Cashell to Dan Gluhaich dated 
 February 28, 2014 with attached 
 Proposed and Contract from  
 L.A. Perks dated February 11,  
 2014 re repairing the Virginia  
 Property 
 
 Exhibit 39:  Deed by and between  10 2168-2181 
 Longley Center Partnership and 
 Longley Center Partners, LLC 
 dated January 1, 2004 regarding 
 the Virginia Property, recorded 
 April 1, 2004 in the Washoe County 
 Recorder’s Office as Doc. No. 
 3016371 
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(cont 30) Exhibit 40:  Grant, Bargain  10 2182-2187 
 and Sale Deed by and between 
 Longley Center Partners, LLC 
 and P.A. Morabito & Co.,  
 Limited dated October 4, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the  
 Washoe County Recorder’s 
 Office as Doc. No. 3291753 
 
 Exhibit 41:  Grant, Bargain and  10 2188-2193 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and 
 Land Venture Partners, LLC 
 dated September 30, 2005  
 regarding the Virginia Property,  
 recorded October 13, 2005 in  
 the Washoe County Recorder’s 
 Office as Doc. No. 3291760 
 
 Exhibit 42:  Memorandum of   10 2194-2198 
 Lease dated September 30, 2005 
 by Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded October 13, 2005 in 
 the Washoe County Recorder’s 
 Office as Doc. No. 3291761 
 
 Exhibit 43:  Subordination,  10 2199-2209 
 Non-Disturbance and Attornment 
 Agreement and Estoppel Certificate 
 by and between Land Venture 
 Partners, LLC, Berry-Hinckley 
 Industries, and M&I Marshall & 
 Isley Bank dated October 3, 2005 
 regarding the Virginia Property, 
 recorded October 13, 2005 in the 
 Washoe County Recorder’s  
 Office as Doc No. 3291766 
 
 Exhibit 44:  Memorandum of  10 2210-2213 
 Lease with Options to Extend 
 dated December 1, 2005 by 
 Winner’s Gaming, Inc. regarding 
 the Virginia Property, recorded 
 December 14, 2005 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3323645 
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(cont 30) Exhibit 45:  Lease Termination  10 2214-2218 
 Agreement dated January 25, 2006 
 by Land Venture Partners, LLC 
 and Berry-Hinckley Industries 
 regarding the Virginia Property,  
 recorded February 24, 2006 in the 
 Washoe Country Recorder’s  
 Office as Doc. No. 3353288 
 
 Exhibit 46:  Grant, Bargain and  10 2219-2224 
 Sale Deed by and between Land 
 Venture Partners, LLC and P.A. 
 Morabito & Co., Limited dated 
 February 23, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as  
 Doc. No. 3353289 
 
 Exhibit 47:  Grant, Bargain and  10 2225-2230 
 Sale Deed by and between P.A. 
 Morabito & Co., Limited and  
 the Willard Plaintiffs dated  
 January 20, 2006 regarding the  
 Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as Doc. 
 No. 3353290 
 
 Exhibit 48:  Deed of Trust, Fixture  10 2231-2248 
 Filing and Security Agreement by 
 and between the Willard Plaintiffs 
 and South Valley National Bank 
 dated February 21, 2006 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3353292 
 
 Exhibit 49:  Proposed First  10 2249-2251 
 Amendment to Lease Agreement 
 regarding the Virginia Property 
 sent to the Willard Plaintiffs in 
 October 2006 
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(cont 30) Exhibit 50:  Assignment of  10 2252-2264 
 Entitlements, Contracts, Rents 
 and Revenues by and between 
 Berry-Hinckley Industries and 
 First National Bank of Nevada 
 dated June 29, 2007 regarding 
 the Virginia Property, recorded 
 February 24, 2006 in the Washoe 
 County Recorder’s Office as 
 Doc. No. 3551284 
 
 Exhibit 51:  UCC Financing  10 2265-2272 
 Statement regarding the Virginia 
 Property, recorded July 5, 2007 
 in the Washoe County Recorder’s 
 Office as Doc. No 3551285 
 
 Exhibit 52:  Sales brochure for  10 2273-2283 
 the Virginia Property prepared by 
 Daniel Gluhaich for marketing 
 purposes in 2012 
 
31. Defendants’/Counterclaimants’ 11/13/17 10 2284-2327 
 Opposition to Larry Willard and 
 Overland Development Corporation’s 
 Motion for Summary Judgment – 
 Oral Arguments Requested 
 
 Exhibit 1:  Declaration of Brian R.  10 2328-2334 
 Irvine 
 
 Exhibit 2: December 12, 2014,   10 2335-2342 
 Plaintiffs Initial Disclosures  
 
 Exhibit 3:  February 12, 2015 Letter  10 2343-2345 
 
 Exhibit 4:  Willard July 2015  10 2346-2357 
 Interrogatory Responses, First Set 
  
 Exhibit 5:  August 28, 2015, Letter  11 2358-2369 
 
 Exhibit 6:  March 3, 2016, Letter  11 2370-2458 
 
 Exhibit 7:  March 15, 2016 Letter  11 2459-2550 
 
 Exhibit 8:  April 20, 2016, Letter  11 2551-2577 
 
 Exhibit 9:  December 2, 2016,  11 2578-2586 
 Expert Disclosure of Gluhaich 
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(cont 31) Exhibit 10:  December 5, 2016 Email  11 2587-2593 
 
 Exhibit 11:  December 9, 2016 Email  11 2594-2595 
 
 Exhibit 12:  December 23, 2016  11 2596-2599 
 Email 
 
 Exhibit 13:  December 27, 2016  11 2600-2603 
 Email 
 
 Exhibit 14:  February 3, 2017, Letter   12 2604-2631 
 
 Exhibit 15:  Willard Responses to  12 2632-2641 
 Defendants’ First Set of Requests for 
 Production of Documents 
 
 Exhibit 16:  April 1, 2016 Email  12 2642-2644 
 
 Exhibit 17:  May 3, 2016 Email  12 2645-2646 
 
 Exhibit 18:  June 21, 2016 Email  12 2647-2653 
 Exchange 
 
 Exhibit 19:  July 21, 2016 Email  12 2654-2670 
 
 Exhibit 20:  Defendants’ First  12 2671-2680 
 Set of Interrogatories on Willard 
 
 Exhibit 21:  Defendants’ Second  12 2681-2691 
 Set of Interrogatories on Willard 
 
 Exhibit 22: Defendants’ First  12 2692-2669 
 Requests for Production on  
 Willard 
 
 Exhibit 23:  Defendants’ Second  12 2700-2707 
 Request for Production on  
 Willard 
  
 Exhibit 24:  Defendants’ Third  12 2708-2713 
 Request for Production on 
 Willard 
 
 Exhibit 25: Defendants Requests  12 2714-2719 
 for Admission to Willard 
 
 Exhibit 26:  Willard Lease  12 2720-2755 
 
 Exhibit 27:  Willard Response to  12 2756-2764 
 Second Set of Interrogatories 
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(cont 31) Exhibit 28:  Deposition of L.   12 2765-2770 
 Willard Excerpt 
 
 Exhibit 29:  April 12, 2013 Letter  12 2771-2773 
 
 Exhibit 30:  Declaration of  12 2774-2776 
 G. Gordon  
 
 Exhibit 31:  Declaration of  12 2777-2780 
 C. Kemper 
 
32. Defendants’/Counterclaimants’ 11/14/17 12 2781-2803 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
 Exhibit 1:  Plaintiffs’ Initial  12 2804-2811 
 Disclosures 
 
 Exhibit 2:  Plaintiffs’ Initial  12 2812-2820 
 Disclosures of Expert Witnesses 
 
 Exhibit 3:  December 5, 2016 Email  12 2821-2827 
 
 Exhibit 4:  December 9, 2016 Email  12 2828-2829 
 
 Exhibit 5:  December 23, 2016 Email  12 2830-2833 
 
 Exhibit 6:  December 27, 2016 Email  12 2834-2837 
 
 Exhibit 7:  February 3, 2017 Letter  13 2838-2865 
 
 Exhibit 8:  Deposition Excerpts of  13 2866-2875 
 D. Gluhaich 
 
 Exhibit 9:  Declaration of Brain  13 2876-2879 
 Irvine 
 
33. Defendants’ Motion for Partial 11/15/17 13 2880-2896 
 Summary Judgment – Oral 
 Argument Requested 
 
 Exhibit 1:  Highway 50 Lease  13 2897-2940 
 
 Exhibit 2:  Declaration of Chris  13 2941-2943 
 Kemper 
 
 Exhibit 3:  Wooley Deposition at 41  13 2944-2949 
 
 Exhibit 4:  Virginia Lease  13 2950-2985 
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(cont 33) Exhibit 5:  Little Caesar’s Sublease  13 2986-3005 
 
 Exhibit 6:  Willard Response to  13 3006-3014 
 Defendants’ Second Set of  
 Interrogatories 
 
 Exhibit 7:  Willard Deposition at 89  13 3015-3020 
 
34. Defendants’/Counterclaimants’ 11/15/17 13 3021-3058 
 Motion for Sanctions – Oral  
 Argument Requested 
 
 Exhibit 1:  Plaintiffs’ Initial  13 3059-3066 
 Disclosures 
 
 Exhibit 2:  November 2014  13 3067-3076 
 Email Exchange 
  
 Exhibit 3:  January 2015 Email  13 3077-3082 
 Exchange 
 
 Exhibit 4:  February 12, 2015 Letter  13 3083-3085 
 
 Exhibit 5:  Willard July 2015  14 3086-3097 
 Interrogatory Reponses 
 
 Exhibit 6:  Wooley July 2015  14 3098-3107 
 Interrogatory Responses 
 
 Exhibit 7:  August 28, 2015 Letter  14 3108-3119 
 
 Exhibit 8:  March 3, 2016 Letter  14 3120-3208 
 
 Exhibit 9:  March 15, 2016 Letter  14 3209-3300 
 
 Exhibit 10:  April 20, 2016 Letter  14 3301-3327 
 
 Exhibit 11:  December 2, 2016  15 3328-3336 
 Expert Disclosure 
 
 Exhibit 12: December 5, 2016 Email  15 3337-3343 
 
 Exhibit 13:  December 9, 2016 Email  15 3344-3345 
 
 Exhibit 14:  December 23, 2016 Email  15 3346-3349 
 
 Exhibit 15:  December 27, 2016 Email  15 3350-3353 
 
 Exhibit 16:  February 3, 2017 Letter  15 3354-3381 
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(cont 34) Exhibit 17:  Willard Responses to  15 3382-3391 
 Defendants’ First Set of Requests for 
 Production of Documents 17 
 
 Exhibit 18:  Wooley Deposition  15 3392-3397 
 Excerpts 
 
 Exhibit 19:  Highway 50 Lease  15 3398-3441 
 
 Exhibit 20:  April 1, 2016 Email  15 3442-3444 
 
 Exhibit 21:  May 3, 2016 Email  15 3445-3446 
 Exchange 
 
 Exhibit 22:  June 21, 2016 Email  15 3447-3453 
 Exchange 
 
 Exhibit 23:  July 21, 2016 Letter  15 3454-3471 
 
 Exhibit 24:  Defendants’ First   15 3472-3480 
 Set of Interrogatories on Wooley 
 
 Exhibit 25:  Defendants’ Second  15 3481-3490 
 Set of Interrogatories on Wooley 
 
 Exhibit 26:  Defendants’ First  15 3491-3498 
 Request for Production of  
 Documents on Wooley 
 
 Exhibit 27:  Defendants’ Second  15 3499-3506 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 28:  Defendants’ Third  15 3507-3512 
 Request for Production of 
 Documents on Wooley 
 
 Exhibit 29:  Defendants’ Requests  15 3513-3518 
 for Admission on Wooley 
 
 Exhibit 30:  Defendants’ First  15 3519-3528 
 Set of Interrogatories on Willard 
 
 Exhibit 31:  Defendants’ Second  15 3529-3539 
 Set of Interrogatories on Willard 
 
 Exhibit 32:  Defendants’ First  15 3540-3547 
 Request for Production of 
 Documents on Willard 
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(cont 34) Exhibit 33:  Defendants’ Second  15 3548-3555 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 34:  Defendants’ Third  15 3556-3561 
 Request for Production of 
 Documents on Willard 
 
 Exhibit 35:  Defendants’ Requests  15 3562-3567 
 for Admission on Willard  
 
35. Plaintiffs’ Request for a Brief 12/06/17 15 3568-3572 
 Extension of Time to Respond to 
 Defendants’ Three Pending 
 Motions and to Extend the Deadline 
 for Submissions of Dispositive 
 Motions 
 
36. Notice of Non-Opposition to  12/07/17 16 3573-3576 
 Defendants/Counterclaimants’ 
 Motion for Sanctions 
 
37. Notice of Non-Opposition to 12/07/17 16 3577-3580 
 Defendants/Counterclaimants’ 
 Motion to Strike and/or Motion 
 in Limine to Exclude the Expert 
 Testimony of Daniel Gluhaich 
 
38. Notice of Non-Opposition to 12/07/17 16 3581-3584 
 Defendants/Counterclaimants’ 
 Motion for Partial Summary 
 Judgment 
 
39. Order Granting Defendants/ 01/04/18 16 3585-3589 
 Counterclaimants’ Motion for 
 Sanctions [Oral Argument 
 Requested] 
 
40. Order Granting Defendants/ 01/04/18 16 3590-3594 
 Counterclaimants’ Motion to  
 Strike and/or Motion in Limine 
 to Exclude the Expert Testimony 
 of Daniel Gluhaich 
 
41. Notice of Entry of Order re 01/05/18 16 3595-3598 
 Defendants’ Motion for Partial 
 Summary Judgment 
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42. Notice of Entry of Order re 01/05/18 16 3599-3602 
 Defendants’ Motion for Exclude 
 the Expert Testimony of Daniel 
 Gluhaich 
 
43. Notice of Entry of Order re 01/05/18 16 3603-3606 
 Defendants’ Motion for Sanctions 
 
44. Findings of Fact, Conclusions of 03/06/18 16 3607-3640 
 Law, and Order on Defendants’ 
 Motion for Sanctions 
 
45. Notice of Entry of Findings of 03/06/18 16 3641-3644 
 Facts, Conclusions of Law and 
 Order 
 
46. Request for Entry of Judgment 03/09/18 16 3645-3649 
 
 Exhibit 1:  Judgment  16 3650-3653 
 
47. Notice of Withdrawal of Local 03/15/18 16 3654-3656 
 Counsel 
 
48. Notice of Appearance – Richard 03/26/18 16 3657-3659 
 Williamson, Esq. and Jonathan 
 Joe Tew, Esq. 
 
49. Opposition to Request for Entry 03/26/18 16 3660-3665 
 of Judgment 
 
50. Reply in Support of Request for 03/27/18 16 3666-3671 
 Entry of Judgment 
 
51. Order Granting Defendant/ 04/13/18 16 3672-3674 
 Counterclaimants’ Motion to  
 Dismiss Counterclaims 
 
52. Willard Plaintiffs’ Rule 60(b)  04/18/18 16 3675-3692 
 Motion for Relief 
 
 Exhibit 1:  Declaration of Larry J.  16 3693-3702 
 Willard 
 
 Exhibit 2:  Lease Agreement dated  16 3703-3738 
 11/18/05 
 
 Exhibit 3:  Letter dated 4/12/13 from  16 3739-3741 
 Gerald M. Gordon to Steven 
 Goldblatt 
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(cont 52) Exhibit 4:  Operation and Management  16 3742-3746 
 Agreement dated 5/1/13 
 
 Exhibit 5:  13 Symptoms of Bipolar  16 3747-3749 
 Disorder 
 
 Exhibit 6:  Emergency Protective  16 3750-3752 
 Order dated 1/23/18 
 
 Exhibit 7:  Pre-Booking Information  16 3753-3755 
 Sheet dated 1/23/18 
 
 Exhibit 8:  Request for Domestic  16 3756-3769 
 Violence Restraining Order, filed 
 1/31/18 
 
 Exhibit 9:  Motion for Summary   16 3770-3798 
 Judgment of Plaintiffs Larry J. 
 Willard and Overland Development 
 Corporation, filed October 18, 2017 
 
53. Opposition to Rule 60(b) Motion 05/18/18 17 3799-3819 
 for Relief 
 
 Exhibit 1:  Declaration of Brain R.  17 3820-3823 
 Irvine 
 
 Exhibit 2:  Transfer of Hearing,  17 3824-3893 
 January 10, 2017 
 
 Exhibit 3:  Transfer of Hearing,  17 3894-3922 
 December 12, 2017 
 
 Exhibit 4:  Excerpt of deposition   17 3923-3924 
 transcript of Larry Willard, 
 August 21, 2015 
 
 Exhibit 5:  Attorney status according  17 3925-3933 
 to the California Bar 
 
 Exhibit 6:  Plaintiff’s Initial  17 3934-3941 
 Disclosures, December 12, 2014 
 
54. Reply in Support of the Willard 05/29/18 17 3942-3950 
 Plaintiffs’ Rule 60(b) Motion for 
 Relief 
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(cont 54) Exhibit 1:  Declaration of Larry J.  17 3951-3958 
 Willard in Response to Defendants’ 
 Opposition to Rule 60(b) Motion  
 for Relief 
 
 Exhibit 2:  Text messages between   17 3959-3962 
 Larry J. Willard and Brian Moquin 
 Between December 2 and 
 December 6, 2017 
 
 Exhibit 3:  Email correspondence  17 3963-3965 
 between David O’Mara and Brian 
 Moquin 
 
 Exhibit 4:  Text messages between  17 3966-3975 
 Larry Willard and Brian Moquin 
 between December 19 and 
 December 25, 2017 
 
 Exhibit 5:  Receipt  17 3976-3977 
 
 Exhibit 6:  Email correspondence    3978-3982 
 between Richard Williamson and 
 Brian Moquin dated February 5 
 through March 21, 2018 
 
 Exhibit 7:  Text messages between  17 3983-3989 
 Larry Willard and Brian Moquin 
 between March 30 and April 2, 2018 
 
 Exhibit 8:  Email correspondence  17 3990-3994 
 Between Jonathan Tew, Richard 
 Williamson and Brian Moquin 
 dated April 2 through April 13, 2018 
 
 Exhibit 9:  Letter from Richard  17 3995-3997 
 Williamson to Brian Moquin 
 dated May 14, 2018 
 
 Exhibit 10:  Email correspondence  17 3998-4000 
 between Larry Willard and Brian 
 Moquin dated May 23 through 
 May 28, 2018 
 
 Exhibit 11:  Notice of Withdrawal  17 4001-4004 
 of Local Counsel  
 
55. Order re Request for Entry of 06/04/18 17 4005-4009 
 Judgment 
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56. Motion to Strike, or in the 06/06/18 17 4010-4018 
 Alternative, Motion for Leave to 
 File Sur-Reply 
  
 Exhibit 1:  Sur-Reply in Support of  17 4019-4036 
 Opposition to the Willard Plaintiffs’ 
 Rule 60(b) Motion for Relief 
 
57. Opposition to Defendants’ Motion 06/22/18 18 4037-4053 
 to Strike, or in the Alternative,  
 Motion for Leave to File Sur-Reply 
 
58. Reply in Support of Motion to 06/29/18 18 4054-4060 
 Strike, or in the Alternative, 
 Motion for Leave to File Sur-Reply 
 
59. Order Denying Plaintiffs’ Rule 11/30/18 18 4061-4092 
 60(b) Motion for Relief 
 
60. Notice of Entry of Order re Order 12/03/18 18 4093-4096 
 Denying Plaintiffs’ Rule 60(b) 
 Motion for Relief 
 
 Exhibit 1:  Order Denying Plaintiffs’  18 4097-4129 
 Rule 60(b) Motion for Relief    
 
61. Judgment 12/11/18 18 4130-4132 
 
62. Notice of Entry of Order re Judgment 12/11/18 18 4133-4136 
 
 Exhibit 1:  December 11, 2018  18 4137-4140 
 Judgment 
 
63. Notice of Appeal 12/28/18 18 4141-4144 
 
 Exhibit 1:  Finding of Fact,  18 4145-4179 
 Conclusion of Law, and Order on 
 Defendants’ Motions for Sanctions, 
 entered March 6, 2018 
 
 Exhibit 2:  Order Denying Plaintiffs’  18 4180-4212 
 Rule 60(b) Motion for Relief,  
 entered November 30, 2018 
 
 Exhibit 3:  Judgment, entered  18 4213-4216 
 December 11, 2018 
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TRANSCRIPTS 
 
64. Transcript of Proceedings – Status 08/17/15 18 4217-4234 
 Hearing 
 
65. Transcript of Proceedings -  01/10/17 19 4235-4303 
 Hearing on Motion for Partial 
 Summary Judgment 
 
66. Transcript of Proceedings - 12/12/17 19 4304-4331 
 Pre-Trial Conference 
 
67. Transcript of Proceedings -  09/04/18 19 4332-4352 
 Oral Arguments – Plaintiffs’ Rule 
 60(b) Motion (condensed) 
 
ADDITIONAL DOCUMENTS 
 
68. Order Granting Defendants’ 01/04/18 19 4353-4357 
 Motion for Partial Summary 
 Judgment [Oral Argument 
 Requested]1 

 
1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-
volume appendix had already been numbered. 
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DAVID C. O'MARA, ESQ. 
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2 311 East Liberty Street 
Reno, Nevada 89501 

3 Telephone: 775/323-1321 
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Fax: 775/323-4082 

5 Local Counsel for Plaintiffs 
LARRY J. WILLARD. 
OVERLAND DEVELOPMENT CORPORA TJON, 6 EDWARD C. WOOLEY, and JUDITH A. WOOLEY 
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8 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

9 LARRY J. WILLARD, individually and as 

10 
trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 

11 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 

12 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 

13 
Intervivos Revocable Trust 2000, 

14 
Plaintiffs, 

v. 

15 BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; JERRY HERBST, an 

16 individual; and JH, lNC., a Nevada 
corporation, 

17 
Defendants. 

18 

19 AND RELATED COUNTERCLAIM 

Case No. CV14-0l712 

Dept. 6 

20 NOTICE OF WITHDRAWAL OF LOCAL COUNSEL 

21 David C. O'Mara, Esq., of The O'Mara Law Firm, P.C. hereby withdraws as local 

22 counsel for all Plaintiffs. Counsel has had no contact with lead counsel Mr. Moquin for many 

23 months with a total failure just prior to the Court's first decisions being filed in this case. Mr. 

24 Moquin was unresponsive during the time in which this Court was deciding the pending motions, 

25 even after counsel begged him for a response to be filed with the Court and was told he would 

26 provide such response. 

27 Undersigned Counsel was retained solely as local counsel, and provided Mr. Moquin 

28 with the necessary infonnation related to the Court's filing requirement and timelines. 
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Undersigned Counsel was retained only to provide services as directed by Mr. Moquin, and 

2 would be relieved of services if Mr. Moquin was removed. Clients have relieved Mr. Moquin as 

3 counsel, and thus, this Court should revoke his pro hac admissions. 

4 All future correspondence and pleadings should be sent to Mr. Ed Wooley at his last 

5 known address of 1172 Via Casa Paterno, Henderson, Nevada 89011, and Larry Willard at his 

6 last known address 826 Vanderbilt Place, San Diego California 92103. 

7 
AFFIRMATION 

8 (Pursuant to NRS 2398.030) 

9 The undersigned does hereby affinn that the preceding document filed in the above 

10 referenced matter does not contain the social security number of any person. 

11 DATED: March 15,2018 THE O'MARA LAW FIRM, P.C. 

12 

13 
Is/ David C. O'Mara 

14 DAVID C. O'MARA, ESQ 
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24 
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26 

27 

28 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of The O'Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this ac tion by: 

Depositing in a sealed e 
Mail, at Reno, Nevada, 

nvelope placed for collection and mailing in the United States 
following ordinary business practices 

Personal Delivery 

Facsimile 

Federal Express or other overnight delivery 

Messenger Service 

Certified Mail with Retu rn Receipt Requested 

X Electronically through t he Court's ECF system 

addressed as follows: 

DICKSON WRIGHT 
John P. Desmond 
Brian R. Irvine 
Anjali D. Webstaer 
100 West Liberty Street, Ste 940 
Reno, NV 89501 
jdcsmond(@dickinsonwright.com 
birvinc@dickinsonwri ght.com 
awcbstcr@d icki nson wri !!ht.com 

LAW OFFICES OF BRIAN P. MOQUIN 
Brian P. Moquin, Esq. 
3278 Ruffino Lane 
San Jose, CA 95148 

DATED: March 15,2018 

Ed Wooley 
1173 Via Casa Paterno 
Henderson, Nevada 8901 1 

Larry Willard 
826 Vanderbilt Place 
San Diego California 92103 

Is/ Valerie Weis 
VALERIE WEIS 
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CODE:  2520 
Richard D. Williamson, Esq., SBN 9932 
Jonathan Joel Tew, Esq., SBN 11874 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
Telephone: (775) 329-5600 
Facsimile: (775) 348-8300 
Attorneys for Plaintiffs/Counterdefendants 
 
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
  Plaintiffs, 
 
 vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
individual 
 
  Defendants. 
 

  
Case No. CV14-01712 
 
Dept. No. 6 
 
 

 
BERRY-HINCKLEY INDUSTRIES a Nevada 
corporation; and JERRY HERBST, 
an individual, 
 
  Counterclaimants, 
 
 vs. 
 
LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation,  
 
  Counterdefendants. 
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TO THE CLERK OF THE COURT, ALL PARTIES, AND THEIR ATTORNEYS 

OF RECORD HEREIN PLEASE TAKE NOTICE: 

Plaintiffs / Counterdefendants LARRY J. WILLARD, individually and as Trustee of the 

Larry James Willard Trust Fund, and OVERLAND DEVELOPMENT CORPORATION have 

retained the law firm of Robertson, Johnson, Miller & Williamson to represent them as counsel 

of record in this action.  Richard D. Williamson, Esq. and Jonathan Joel Tew, Esq. hereby 

enter their appearance in this action on behalf of the above-named Plaintiffs / Counterdefendants. 

Please serve copies of all filings, briefs, motions, orders, correspondence and other papers 

to those Plaintiffs’ attorneys at the following address: 

Richard D. Williamson, Esq. 

Jonathan Joel Tew, Esq. 

ROBERTSON, JOHNSON, MILLER & WILLIAMSON 

50 West Liberty Street, Suite 600 

Reno, Nevada 89501 

Telephone No.: (775) 329-5600 

Facsimile No.: (775) 348-8300 
rich@nvlawyers.com 
jon@nvlawyers.com 

 

AFFIRMATION 

 Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

DATED this 26th day of March, 2018. 

 ROBERTSON, JOHNSON,  
 MILLER & WILLIAMSON 
 

 By: /s/ Richard D. Williamson  
   Richard D. Williamson, Esq. 
   Jonathan Joel Tew, Esq. 

Attorneys for Plaintiffs and Counterdefendants 
Larry J. Willard, individually and as Trustee of 
the Larry James Willard Trust Fund, & 
Overland Development Corporation 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of Robertson, Johnson, 

Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age 

of 18, and not a party within this action.  I further certify that on the 26th day of March, 2018, I 

electronically filed the foregoing NOTICE OF APPEARANCE with the Clerk of the Court by 

using the ECF system which served the following parties electronically: 

John P. Desmond, Esq. 

Brian R. Irvine, Esq. 

Anjali D. Webster, Esq. 

Dickinson Wright 

100 West Liberty Street, Suite 940 

Reno, NV  89501 

Attorneys for Defendants/Counterclaimants 

 

 

/s/ Kimberlee A. Hill 

An Employee of Robertson, Johnson,Miller & Williamson 
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CODE:  2645 
Richard D. Williamson, Esq., SBN 9932 
Jonathan Joel Tew, Esq., SBN 11874 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
Telephone: (775) 329-5600 
Facsimile: (775) 348-8300 
Attorneys for Plaintiffs/Counterdefendants 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

 
 
LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
  Plaintiffs, 
 
 vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
individual 
 
  Defendants. 
 

  
Case No. CV14-01712 
 
Dept. No. 6 
 
 

 
AND ALL RELATED MATTERS. 
 

  

  
 

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT 

Plaintiffs Larry J. Willard, individually and as Trustee of the Larry James Willard Trust 

Fund (“Mr. Willard”) and Overland Development Corporation (“Overland”) (collectively, the 

“Willard Plaintiffs”) hereby oppose the Defendants/Counterclaimants’ Request for Entry of 

Judgment, filed on March 9, 2018.  This opposition is supported by the following Memorandum 

of Points and Authorities, all papers and pleadings on file herein, and any oral argument that this 

Court may choose to hear. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The Plaintiffs’ former counsel, Brian Moquin, admittedly failed to respond to this 

Honorable Court’s orders and delayed prosecution of this case.  No one is more prejudiced by 

Mr. Moquin’s failures than Mr. Willard and Overland.  Therefore, Mr. Willard and Overland 

have retained new counsel to pursue this case in an appropriate manner.  To that end, the Willard 

Plaintiffs are preparing a motion for relief under NRCP 60(b).  If granted, this motion would set 

aside at least three orders:  (1) the Order Granting Defendants’/Counterclaimants’ Motion for 

Sanctions, (2) the Order Granting Defendants’/Counterclaimants’ Motion to Strike and/or 

Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich, and (3) the Findings of 

Fact, Conclusions of Law, and Order on Defendants’ Motion for Sanctions.   

As the Court will see, the motion for relief should be granted as Brian Moquin’s legal and 

psychological struggles unfairly prejudiced the Willard Plaintiffs.  Now that they are aware of 

Mr. Moquin’s infirmities, the Willard Plaintiffs deserve the chance to pursue their claims on the 

merits, rather than endure a forfeiture of their substantial damages as a result of their former 

attorney’s personal demons.  

With the help of new counsel, the Willard Plaintiffs intend to diligently prosecute this 

case to a conclusion on the merits.  Once the Court has had the opportunity to review the Willard 

Plaintiffs’ forthcoming motion for relief, it should set aside its prior orders and allow the case to 

proceed.  Therefore, the Court should withhold any decision on Defendants/Counterclaimants’ 

Request for Entry of Judgment until the Court has had the opportunity to review and consider the 

Willard Plaintiffs’ forthcoming Rule 60(b) Motion for Relief. 

II. LEGAL ANALYSIS 

 The Court should deny the Defendants/Counterclaimants’ Request for Entry of Judgment 

for at least three reasons.  First, under NRCP 54(b), the Court’s prior orders may be revised.  

Second, the cumbersome nature of a Huneycutt motion and the Court’s interests in judicial 

economy all favor staying entry of a judgment until after the Court has had an opportunity to 

consider the Willard Plaintiffs’ Rule 60(b) motion.  Third, the equitable and remedial aspects of 

A.App.3661
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a Rule 60(b) motion further support the fact that the Court should not enter a final judgment until 

it has had an opportunity to review the propriety of its prior orders, which were entered without 

the benefit of any opposition.   

 A. The Court Can and Should Revise Its Prior Orders 

 Defendants/Counterclaimants seek judgment under NRCP 58(a)(2).  (3/9/18 Request at 

2:25-3:3.)  Yet, that rule expressly cautions that it is “[s]ubject to the provisions of Rule 54(b)....”  

NRCP 58(a).  According to Rule 54(b), “any order or other form of decision, however 

designated, which adjudicates the rights and liabilities of fewer than all the parties shall not 

terminate the action as to any of the parties, and the order or other form of decision is subject to 

revision at any time before the entry of judgment adjudicating all the rights and liabilities of all 

the parties.”  As the Defendants/Counterclaimants admit, they still have claims currently pending 

against the Willard Plaintiffs.  Moreover, as the Court is now aware, the Willard Plaintiffs intend 

to file a Rule 60(b) motion for relief.  Thus, not all claims are adjudicated. 

 As numerous claims and issues remain adjudicated, the Court can and should revise its 

prior orders pursuant to NRCP 54(b) and NRCP 60(b).  Therefore, at this stage, a judgment 

under NRCP 58(a)(2) is premature.  Instead, the Court should deny the Defendants’ request.   

B. The Defendants’ Request Would Require the Court and the Parties to 

Engage in Duplicate Efforts and Unnecessary Work 

 As the Court is well aware, judicial resources are scarce and all parties should strive to 

pursue the just, speedy, and inexpensive determination of every action consistent with NRCP 1.  

The request for entry of judgment would do just the opposite. 

 As the Court is now aware, the Willard Plaintiffs intend to file a motion for relief.  If the 

Court enters a judgment, however, then the Willard Plaintiffs must also file an appeal of that 

judgment within thirty days. 

Unfortunately, an appeal divests this Court of jurisdiction to act.  Foster v. Dingwall, 126 

Nev. 49, 52, 228 P.3d 453, 454-55 (2010).  If the Court were then inclined to entertain the 

forthcoming Rule 60 motion, the parties would have to seek a remand from the Nevada Supreme 

Court based on the procedure outlined in Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 

A.App.3662
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(1978).  See, e.g., Foster, 126 Nev. at 51, 228 P.3d at 454.  Only after such a remand would this 

Court be able to rule on the forthcoming Rule 60 motion.   

By contrast, waiting to enter judgment is more efficient and cost-effective for both parties 

and the Court as it avoids such needless procedural steps.  Instead, the Court can simply rule on 

the Rule 60 motion and either avoid judgment altogether or allow the parties to engage in one, 

consolidated appeal of all issues.  Therefore, to preserve judicial economy and honor the 

mandates of Rule 1, the Court should deny the request for entry of judgment and stay any further 

rulings until the parties have fully briefed and submitted the Willard Plaintiffs’ Rule 60 motion. 

C. Equity, Public Policy, and Fairness Also Favor Granting the Willard 

Plaintiffs’ Their Day in Court 

 “The salutary purpose of Rule 60(b) is to redress any injustices that may have resulted 

because of excusable neglect.” Nev. Indus. Dev. v. Benedetti, 103 Nev. 360, 364, 741 P.2d 802, 

805 (1987). “Rule 60 should be liberally construed to effectuate that purpose.” Id.  Rule 60(b) 

“guides the balance between the overriding judicial goal of deciding cases correctly, on the basis 

of their legal and factual merits, with the interest of both litigants and the courts in the finality of 

judgments.”  TCI Grp. Life Ins. Plan v. Knoebber, 244 F.3d 691, 695 (9th Cir. 2001). 

Under Nevada law, where an attorney’s mental illness causes procedural harm to his 

client, Rule 60 justifies granting relief to the client.  See Passarelli v. J. Mar Dev., 102 Nev. 283, 

720 P.2d 1221 (1986).  Further, a heightened standard of review applies to case-terminating 

sanctions. Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92-93, 787 P.2d 777 (1990). 

 Moreover, the orders subject to the Rule 60 motion were entered pursuant to DCR 13(3) 

without the benefit of any opposition from the Plaintiffs.  Thus, they are analogous to a default 

judgment.  Default judgments are disfavored.  TCI Grp. Life Ins. Plan, 244 F.3d at 693. 

The Willard Plaintiffs are simply asking the Court to delay entry of a judgment until it 

can hear their Rule 60 motion.  Defendants/Counterclaimants are understandably anxious to 

dispose of the case against them.  Yet, the Court should carefully weigh all of the circumstances 

that gave rise to its sanctions orders.  It should resist the Defendants/Counterclaimants’ rush to 

judgment.  Delay in the resolution of a case is not generally considered substantial prejudice. 

A.App.3663
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Lemoge v. United States, 587 F.3d 1188, 1196 (9th Cir. 2009).  Therefore, the Court should deny 

the request for entry of judgment and allow the parties to brief the Willard Plaintiffs’ motion for 

relief under NRCP 60(b).   

III. CONCLUSION 

 There is no good cause to enter judgment at this time.  Rather, justice requires that the 

Court wait and analyze the bases for the Willard Plaintiffs’ Rule 60 motion.  After reviewing that 

motion, the Court should allow the parties to finally proceed to a trial on the merits.  Therefore, 

the Court should deny the Defendants/Counterclaimants’ Request for Entry of Judgment. 

Affirmation 

 Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

 DATED this 26th day of March, 2018. 

ROBERTSON, JOHNSON,  
MILLER & WILLIAMSON  
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
 
 
By:  /s/ Richard D. Williamson  
 Richard D. Williamson, Esq. 
 Jonathan J. Tew, Esq. 
 Attorneys for Plaintiffs and Counterdefendants 
 Larry J. Willard, individually and as Trustee of 

the Larry James Willard Trust Fund, & 
Overland Development Corporation 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of Robertson, Johnson, 

Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age 

of 18, and not a party within this action.  I further certify that on the 26th day of March, 2018, I 

electronically filed the foregoing OPPOSITION TO REQUEST FOR ENTRY OF 

JUDGMENT with the Clerk of the Court by using the ECF system which served the following 

parties electronically: 

John P. Desmond, Esq. 

Brian R. Irvine, Esq. 

Anjali D. Webster, Esq. 

Dickinson Wright 

100 West Liberty Street, Suite 940 

Reno, NV  89501 

Attorneys for Defendants/Counterclaimants 

 

 

/s/ Kimberlee A. Hill 

An Employee of Robertson, Johnson,Miller & Williamson 
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3795 

DICKINSON WRIGHT, PLLC 
JOHN P. DESMOND 
Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorney for Defendants  
Berry Hinckley Industries and 
Jerry Herbst 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
 

LARRY J. WILLARD, individually     CASE NO. CV14-01712 
and as trustee of the Larry James Willard  
Trust Fund; OVERLAND DEVELOPMENT  DEPT. 6 
CORPORATION, a California corporation; 
EDWARD C. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 

Plaintiff, 
vs. 
 
BERRY-HINCKLEY INDUSTRIES, a    
Nevada corporation; and JERRY HERBST, an 
individual 
 
                                    Defendants. 
______________________________________/ 
 
BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation; and JERRY HERBST, 
 an individual; 
 

Counterclaimants, 
 
 

vs 
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LARRY J. WILLARD, individually and as 
trustee of the Larry James Willard Trust Fund;  
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
 
                                     Counter-defendants. 
_________________________________________/ 

 

REPLY IN SUPPORT OF REQUEST FOR ENTRY OF JUDGMENT 

 Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst 

(collectively the “Defendants”) by and through their counsel of record, Dickinson Wright, 

PLLC, respectfully submit this Reply in support of their Request for Entry of Judgment 

pursuant to NRCP 58(a)(2). 

 

FACTUAL BACKGROUND AND LEGAL ANALYSIS 

 Defendants request entry of final judgment pursuant to NRCP 58(a)(2), which provides 

that “upon a decision by the court granting other relief … the court shall promptly approve the 

form and sign the judgment, and the judgment shall be filed by the clerk.” (emphasis added). 

Here, this Court issued its Order Granting Defendants’/Counterclaimants’ Motion for Sanctions 

on January 4, 2018, ruling that the Motion for Sanctions was granted: (1) pursuant to DCR 

13(3), because Plaintiffs had failed to oppose the Motion for Sanctions; and (2) pursuant to 

NRCP 16.1(e)(3), NRCP 37(b)(2), NRCP 41(b) and Blanco v. Blanco, 129 Nev. Adv. Op. 77, 

311 P.2d 1170, because the Motion for Sanctions had “merit due to Plaintiffs’ egregious 

discovery violations throughout the pendency of this litigation and repeated failure to comply 

with this Court’s orders.” 

 This Court then issued its Findings of Fact, Conclusions of Law, and Order on 

Defendants’ Motion for Sanctions on March 6, 2018, dismissing all of Plaintiffs’ claims in this 

action. The only reason that the Court’s March 6, 2018 Order dismissing all of Plaintiffs’ claims 

did not include a final judgment was that Defendants’ counterclaims remained at that time. 

Defendants filed a Motion to Dismiss those counterclaims on March 8, 2018, which was 

submitted to this Court for decision as unopposed on March 27, 2018. Thus, assuming that this 
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Court enters an order granting Defendants’ unopposed Motion to Dismiss their counterclaims, 

all of the claims of all of the parties to this action will have been dismissed, and Defendants are 

entitled to entry of final judgment pursuant to NRCP 58(a)(2) and NRCP 54(b). 

 Plaintiffs, through new counsel, have now opposed the entry of final judgment so that 

they can prepare and file a motion to set aside this Court’s: (1) January 4, 2018 Order Granting 

Defendants’ Motion for Sanctions; (2) January 4, 2018 Order Granting Defendants’ Motion to 

Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich; and (3) 

March 6, 2018 Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for 

Sanctions pursuant to NRCP 60(b). Plaintiffs provide no timeline for the filing of their Rule 60 

motion, yet suggest that Defendants’ request for entry of judgment is a “rush to judgment” and 

ask Defendants and this Court simply to wait for them to file the Rule 60 motion, which they 

have six months to file pursuant to the Rule. 

 With all due respect to Plaintiffs’ new counsel, who has not been involved in the case, 

Defendants are in no way rushing to a judgment. Plaintiffs have continually refused to comply 

with basic discovery obligations and this Court’s Orders for several years, which has caused 

numerous delays to the resolution of this action. Specifically, Plaintiffs have: 

 

 Failed to provide any damages calculations pursuant to NRCP 16.1(a)(1)(C), despite 

their obligation to do so under the Rule and despite Defendants’ written discovery 

seeking such information and despite Defendants’ numerous attempts to demand 

compliance (See March 6, 2018 Findings of Fact, Conclusions of Law, and Order on 

Defendants’ Motion for Sanctions at ¶¶12-18, 29-31, 39, 42-44, 47-48, 50-54); 

 

 Admittedly failed to provide an expert disclosure of Daniel Gluhaich that complied with 

NRCP 16.1(a)(2)(B), and failed to ever correct the non-compliant expert disclosure 

despite multiple efforts from Defendants to force compliance (Id. at ¶¶34-38, 40-41, 45, 

50-54); and 

 

 Refused to comply with this Court’s Orders requiring damages disclosures or a 

compliant expert disclosure (Id. at ¶¶19-24, 49, 63-64). 

 

 Plaintiffs’ abuses of the discovery and litigation process are neither isolated nor only 

recent. These abuses date back more than three years and have been ubiquitous throughout the 
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pendency of this case. They have resulted in three separate continuances of the trial date. Id. at 

¶¶25-26, 31-32, 56-63. And, Plaintiffs have been represented by not just one, but two separate 

attorneys, one of which is located in Reno and is certainly familiar with his clients’ obligations 

to follow the Rules of Civil Procedure and to comply with this Court’s Orders. Even if one of 

Plaintiffs’ attorneys was having personal problems that contributed to the above-referenced 

failures, it does not provide a remedy for Plaintiffs under Rule 60 or any reason to delay entry 

of judgment. 

 This Court has already ruled that both the Motion for Sanctions and the Motion to 

Strike/Motion in Limine were meritorious, and this Court should not delay entry of judgment to 

allow Plaintiffs to re-litigate these issues. See January 4, 2018 Order Granting Defendants’ 

Motion for Sanctions; January 4, 2018 Order Granting Defendants’ Motion to Strike and/or 

Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich; March 6, 2018 

Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for Sanctions; see also 

Transcript of December 12, 2017 hearing at pp. 19 (where the Court warned Plaintiffs that “you 

need to know going into these oppositions, that I’m very seriously considering granting all of 

it”) and at p. 26 (where the Court warned Plaintiffs that “And you know going into this motion 

for sanctions that you're -- I haven't decided it, but I need to see compelling opposition not to 

grant it.”). 

 The bar against relitigation of already-decided issues that exists under Nevada law is, in 

essence, “an entitlement not to stand trial or face the other burdens of litigation” and “should be 

resolved at the earliest possible stage in litigation.” Butler v. Bayer, 123 Nev. 450, 458, 168 

P.3d 1055, 1061 (2007) (internal quotations omitted). This Court should not delay entry of 

judgment while Plaintiffs prepare and file a Rule 60 motion at their convenience. Judgment 

should be entered now, as required under NRCP 58(a)(2), as all of the claims of all parties are 
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resolved. See NRCP 54(b). Moreover, entry of judgment will not in any way preclude Plaintiffs 

from bringing their contemplated Rule 60 motion.1 

AFFIRMATION 

Pursuant to NRS 239B.030 

 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

  DATED this 27th day of March, 2018. 

 

      DICKINSON WRIGHT 

 

 

      /s/ Brian R. Irvine    
      DICKINSON WRIGHT 
      JOHN P. DESMOND 

Nevada Bar No. 5618 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
ANJALI D. WEBSTER 
Nevada Bar No. 12515 
100 West Liberty Street, Suite 940 
Reno, NV 89501 
Email: Jdesmond@dickinsonwright.com 
Email: Birvine@dickinsonwright.com 
Email: Awebster@dickinsonwright.com 
 
Attorneys for Defendants Berry-Hinckley  
Industries and Jerry Herbst 

 
 
 
 
 
 
 
 
 
 
 

 

                                                 
1 Plaintiffs argue that “an appeal divests this Court of jurisdiction to act” on a Rule 60 motion. 

This is an incorrect (or at least incomplete) statement of the law. After the filing of a notice of 

appeal, the district court retains jurisdiction over Rule 60 motions and can ”direct briefing on 

the motion, hold a hearing regarding the motion, and enter an order denying the motion, but 

lacks jurisdiction to enter an order granting such a motion.” Foster v. Dingwall, 126 Nev. 49, 

52-53, 228 P.3d 453, 455 (2010). 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date, 

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached REPLY IN 

SUPPORT OF REQUEST FOR ENTRY OF JUDGMENT on the parties as set forth below: 

     Placing an original or true copy thereof in a sealed envelope placed for collection and 

 mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 

 business practices 

 

 Certified Mail, Return Receipt Requested 

 

     Via E-Mail 

 

 Placing an original or true copy thereof in a sealed envelope and causing the same to be 

 personally Hand Delivered 

 

 Federal Express (or other overnight delivery) Electronic Notification 

    X By electronic service by filing the foregoing with the Clerk of Court using the E 
Flex system, which will electronically mail the filing to the following individuals. 

addressed as follows: 

 

Richard D. Williamson, Esq. 

Jonathan Joel Tew, Esq. 

ROBERTSON, JOHNSON, MILLER & 

WILLIAMSON  

50 West Liberty Street, Suite 600  

Reno, Nevada 89501  

Attorneys for Plaintiffs/Counterdefendants  

 

 

DATED this 27th day of March, 2018. 

 

 

      /s/ Mina Reel     

      An employee of Dickinson Wright, PLLC 
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CODE:  2490 
Richard D. Williamson, Esq., SBN 9932 
Jonathan Joel Tew, Esq., SBN 11874 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
Telephone: (775) 329-5600 
Facsimile: (775) 348-8300 
Attorneys for Plaintiffs/Counterdefendants 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

 
 
LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
  Plaintiffs, 
 
 vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
individual 
 
  Defendants. 
 

  
Case No. CV14-01712 
 
Dept. No. 6 
 
 

 
BERRY-HINCKLEY INDUSTRIES a Nevada 
corporation; and JERRY HERBST, 
an individual, 
 
  Counterclaimants, 
 
 vs. 
 
LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation,  
 
  Counterdefendants. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs Larry J. Willard, individually and as Trustee of the Larry James Willard Trust 

Fund (“Mr. Willard”) and Overland Development Corporation (“Overland”) (collectively, the 

“Willard Plaintiffs”) humbly beseech this Court to set aside its Order Granting 

Defendants’/Counterclaimants’ Motion for Sanctions, its Order Granting 

Defendants’/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the Expert 

Testimony of Daniel Gluhaich, and its Findings of Fact, Conclusions of Law, and Order on 

Defendants’ Motion for Sanctions (the “Sanctions Order”) because the Willard Plaintiffs did not 

willfully violate any court orders or discovery deadlines.  Rather, their prior attorney, Brian 

Moquin, failed to properly prosecute this case due to a serious mental illness and a personal life 

that was apparently in shambles.  Plaintiffs and Defendants are all victims of prior counsel’s 

illness.  Understanding this truth, Mr. Willard and the Willard Plaintiffs are willing to cooperate 

with Defendants to alleviate any material prejudice that these events may have caused and ask 

the Court to allow this case to proceed on the merits.     

The Defendants/Counterclaimants’ Motion for Sanctions, Opposition to Plaintiffs’ 

Motion for Summary Judgment, and other recent filings were understandably based upon the 

assumption that Plaintiffs willfully and deliberately waited until shortly before the close of 

discovery to produce expert reports and damage calculations.  The unfortunate truth, however, is 

that those failures were not part of some intentional scheme.  They were due to the intertwined 

facts that the Plaintiffs’ former lawyer was suffering from an emotional and psychological 

breakdown.  As a result, his law practice and the Plaintiffs’ case, were in total disarray.   

Although Plaintiffs and Defendants may disagree on the facts of this case, the applicable 

law, and the overall equities, the Plaintiffs cannot blame the Defendants for the current 

procedural state of the case.  As with almost all litigants, the Plaintiffs relied on their lead 

counsel, Mr. Moquin, to meet court deadlines, comply with court orders, respond to the 

Defendants, decide overall case strategies, and otherwise direct the prosecution of this case.  

Plaintiffs reasonably expected that Mr. Moquin would comply with his legal and ethical duties. 
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Mr. Moquin also repeatedly assured Mr. Willard that the case was proceeding fine, and that his 

concerns would be easily rectified.  Unfortunately, the Plaintiffs misplaced their trust.   

The Willard Plaintiffs stand ready, willing, and able to provide the Defendants with 

whatever discovery responses they need and will stipulate to any extensions of time that are 

necessary to allow the Defendants to complete their investigations and expert assessments of the 

Willard Plaintiffs’ damages.  For these reasons, the Court should set aside the Sanctions Order 

and allow this case to proceed toward a trial on the merits.  

II. STATEMENT OF FACTS 

 In order to justify Rule 60(b) relief, the moving party must demonstrate both excusable 

neglect and a meritorious claim or defense.  The Willard Plaintiffs will first present facts 

showing that they undoubtedly have a meritorious claim and then subsequently provide facts to 

demonstrate their experience with prior counsel and the resulting excusable neglect. 

A. Background Regarding the Lease and the Defendants’ Breach 

1. On November 18, 2005, the Willard Plaintiffs entered into a Purchase and Sale 

Agreement with P.A. Morabito and Co. Limited to purchase a commercial property located at 

7695 and 7699 South Virginia Avenue, Reno, Nevada (the “Virginia Property”) for a total 

purchase price of $17,750,000.00. (See the Declaration of Larry J. Willard, attached hereto as 

Ex. 1, at ¶ 3.) 

2. Mr. Willard paid a total of $4,668,738.49 in earnest money for the Virginia 

Property, and borrowed $13,250,000.00 from South Valley National Bank (“South Valley”) to 

pay the balance of the purchase price. (Id. at ¶ 4.) 

3. The Purchase and Sale Agreement contained a lease-back provision under which 

the seller would lease back the Virginia Property for a period of twenty years (20) years at a base 

annual rental rate of $1,464,375.00 with the annual rent increasing by two percent per year 

compounded annually. (Id. at ¶ 6.) 

4. On December 2, 2005, Defendant Berry-Hinkley Industries (“BHI”), Overland, 

and Mr. Willard entered into a lease agreement (the “Virginia Lease”) containing the lease-back 

provision mentioned above. (Id. at ¶ 7.) 
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5. On February 21, 2006, BHI, Overland, and Mr. Willard entered into a Lease 

Subordination, Non-Disturbance and Attornment Agreement (the “Subordination Agreement”), 

which informed BHI that Mr. Willard was purchasing the Virginia Property with financing from 

South Valley. (Id. at ¶ 9.) 

6. In the Subordination Agreement, BHI: (1) expressly agreed not to terminate the 

Virginia Lease without obtaining the consent of South Valley; and (2) acknowledged that South 

Valley would not make the loan without the Subordination Agreement in place. (Id. at ¶ 10.) 

7. Accordingly, the Defendants had reason to know that breaching the Virginia 

Lease would have devastating consequences on Overland and Mr. Willard.  

8. On March 16, 2006, Mr. Willard refinanced the South Valley loan with Telesis 

Community Credit Union for a total loan amount of $13,312,500.00. (Id. at ¶ 12.) 

9. Under this loan, Overland and Mr. Willard were required to pay $87,077.52 per 

month to Telesis Community Credit Union’s loan servicing agent, Business Partners, LLC 

(“Loan Servicing Agent”). (Id. at ¶ 13.) 

10. On February 17, 2007, BHI sent an offer letter to Mr. Willard and other landlords 

indicating that Defendant Jerry Herbst (“Mr. Herbst”) intended to acquire BHI’s convenience 

store assets, which included the Virginia Property.  (Id. at ¶ 14.) 

11. In the offer letter, Mr. Herbst offered to personally guarantee BHI’s payments and 

performance under the Virginia Lease. (Id. at ¶ 15.) 

12. Mr. Herbst materially supported the offer letter through representations that his 

net worth exceed $200,000,000.00. (Id. at ¶ 16.) 

13. In reliance upon the Defendants’ representations and Mr. Herbst’s personal 

guarantee, Mr. Willard accepted Herbst’s offer. (Id. at ¶ 17.) 

14. The Defendants stayed current on their rent obligations under the Virginia Lease 

until 2013. (Id. at ¶ 18.) 

15. On March 1, 2013, without any notice whatsoever, BHI defaulted on the Virginia 

Lease by not sending the monthly rental payment for March 2013. (Id. at ¶ 19.) 
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16. On March 10, 2013, BHI’s finance department disclosed to Mr. Willard that it 

would no longer pay any rent. (Id. at ¶ 20.) 

17. On April 12, 2013, BHI and Herbst’s counsel sent a letter indicating that BHI did 

not intend to cure the breach of the Virginia Lease and instead planned to vacate the Virginia 

Property on April 30, 2013. (Id. at ¶ 21.) 

18. Under the Virginia Lease, upon BHI’s breach, the rent due rent was accelerated. 

(Id. at ¶ 23.) 

19. The amount owed, to date, exceeds $15,000,000.00. (Id. at ¶ 24.) 

20. Mr. Herbst fully guaranteed the Virginia Lease.  Due to BHI’s breach, he is also 

liable for an amount in excess of $15,000,000.00. (Id. at ¶ 25.) 

21. Despite BHI and Mr. Herbst’s liability, the Willard Plaintiffs recognized they 

would have to mitigate their damages immediately. 

22. The Willard Plaintiffs knew that because of their obligation to pay $87,077.52 per 

month to the Loan Servicing Agency, they could lose the Virginia Property due to BHI’s sudden 

decision to breach the Lease and no longer pay the approximately $140,000.00 in rent that the 

Willard Plaintiffs used to service the loan. (Id. at ¶ 27.) 

23. Mr. Willard coordinated with BHI to remain on the Virginia Property until he 

could find a replacement tenant. (Id. at ¶ 28.) 

24. Mr. Willard entered into an interim “Operation and Management Agreement” 

with BHI effective May 1, 2013, under which BHI agreed to continue active operations of the 

Virginia Property. (Id. at ¶ 29.) 

25. This Operation and Management Agreement did not excuse BHI’s rent 

obligations, but provided incentive for BHI to reduce its liability for damages to Mr. Willard and 

Overland while they attempted to locate a replacement tenant. (Id. at ¶ 31.) 

26. Unfortunately, in late May 2013, Mr. Willard discovered that the Virginia 

Property was not fully operational and was actually in total disarray. (Id. at ¶ 32.) 

27. On June 1, 2013, BHI vacated the Virginia Property having paid no rent 

whatsoever since its sudden breach of the Virginia Lease on March 1, 2013. (Id. at ¶ 35.) 
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28. On June 14, 2013, Mr. Willard received a Notice of Intent to Foreclose from the 

Loan Servicing Agent. (Id. at ¶ 36.) 

29. Following the breach, despite Mr. Willard’s diligent efforts, he was unable to find 

a replacement tenant to lease the Virginia Property. (Id. at ¶ 37.) 

30. On February 14, 2014, Overland and Mr. Willard agreed to enter into an 

agreement with Longley Partners, LLC (“Longley”) for Longley to purchase the Virginia 

Property via short sale. (Id. at ¶ 39.) 

31. Due to the Defendants’ breach, Mr. Willard and the Willard Plaintiffs lost their 

investment, their stream of rental income of approximately $140,000.00 a month, and the 

Virginia Property. (Id. at ¶ 40.) 

B. Mr. Willard’s History with Prior Counsel 

32. When Defendant Berry-Hinckley Industries violated the Virginia Lease, Mr. 

Willard faced losing his substantial income and retirement.  (Id. at ¶¶ 40, 45.) 

33. Mr. Willard is a senior citizen and was very much dependent on the income 

derived from the Virginia Property. (Id. at ¶¶ 41-47, 94.) 

34. Mr. Willard’s income not only provided for him, but also for his ex-wife and his 

blind father, who was 92 years old at the time of the breach and was in an assisted living facility. 

(Id. at ¶ 42.) 

35. Presently, Mr. Willard has only a social security income of $1,630.00 per month. 

(Id. at ¶ 47.) 

36. To try to avoid financial ruin, Mr. Willard pursued a lawsuit against BHI and its 

guarantor, Jerry Herbst. (Id. at ¶ 48.) 

37. Mr. Willard was living in the San Francisco Bay Area and originally retained an 

attorney there named Steven Goldblatt. (Id. at ¶ 49.) 

38. Mr. Goldblatt filed the case in California, which Mr. Willard later learned was not 

appropriate.  Mr. Goldblatt then had to withdraw because of a serious car accident. (Id. at ¶ 50.) 

39. Mr. Willard was thus forced to find another attorney to take his case and file it in 

the correct jurisdiction. 
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40. The Willard Plaintiffs were directed to another California attorney, Brian Moquin. 

(Id. at ¶ 52.) 

41. At the time that Mr. Willard retained him, Mr. Moquin seemed to be financially 

stable. (Id. at ¶ 53.) 

42. Upon reviewing Mr. Moquin’s professional status and speaking to other people, 

Mr. Willard had every reason to believe that Mr. Moquin was qualified and would take this case 

very seriously. (Id. at ¶ 54.) 

43. Because of Mr. Willard’s lack of income, Mr. Moquin agreed to take the case on a 

contingency fee. (Id. at ¶ 55.) 

44. At the onset, Mr. Moquin was busy cleaning up and assimilating the original 

lawsuit that the previous attorney had incorrectly filed in California, filing this current case in 

Reno, and subsequently amending the complaint in this case. (Id. at ¶ 56.) 

45. Throughout 2015 and 2016, Mr. Willard believed Mr. Moquin was quite busy 

dealing with discovery demands, interrogatories, vetting, research, and culminating in a hearing 

regarding defendants’ partial motion for summary judgment on certain matters of the lawsuit.  

(Id. at ¶ 58.) 

46. After some time, Mr. Willard realized that Mr. Moquin was having financial 

difficulties.  However, Mr. Moquin continued moving forward with this case, until some point in 

mid-to-late 2017. (Id. at ¶ 63.) 

47. As it turned out, Mr. Moquin was dealing with more than just financial problems.  

48. Mr. Willard discovered that as much as Mr. Moquin wanted to respond to 

deadlines in a timely fashion, he was dealing with mental health issues and “demons” beyond his 

control.  (Id. at ¶ 66.) 

49. Mr. Willard also discovered that Mr. Moquin was struggling with a constant 

marital conflict that greatly interfered with his work. (Id. at ¶ 67.) 

50. In addition, Mr. Moquin was suffering from bipolar disorder.  (Id. at ¶¶ 70-76; 

see also Ex. 8 at 5.) 

51. Mr. Moquin’s disorder is both severe and debilitating. (Ex. 1 at ¶ 73.) 
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52. Symptoms of Mr. Moquin’s disorder manifest as apathy, an inability to 

concentrate, difficulty making decisions, an inability to accomplish tasks, missed work, lack of 

energy, and depressed mood. (Id. at ¶¶ 74-76; see also Ex. 5.) 

53. Mr. Willard only now realizes that while Mr. Moquin was assuring him that he 

was working on the case, he was missing deadlines and failing to properly pursue the case.  (Id. 

at ¶¶ 76-80.) 

54. Before the case was dismissed, local counsel David O’Mara had raised concerns 

about Mr. Moquin’s responsiveness, but after having his total income dissipated after the 

Defendants’ breach, and having only a social security income to rely on, Mr. Willard’s felt that 

his only option was to rely on Mr. Moquin. (Id. at ¶ 81.) 

55. In addition, Mr. Moquin repeatedly assured Mr. Willard that he would prevail and 

that the case was proceeding fine. (Id. at ¶ 82.) 

56. For his part, Mr. Willard made ongoing efforts on an almost daily basis to push 

the case forward, provide Mr. Moquin with what he needed, and to pursue the case against the 

Defendants for breach of the Virginia Lease and the personal guarantee. (Id. at ¶ 83.)1 

57. Based on his communications with Mr. Moquin, Mr. Willard felt assured that the 

counterclaims brought by the Defendants were without merit and misleading. (Id. at ¶ 84.) 

58. Those counterclaims included misrepresentations about the original California 

case, supposedly being unaware of his damages, and incorrectly claiming Mr. Willard had 

terminated the operation lease. (Id. at ¶ 85.) 

59. Mr. Willard was devastated to realize that Mr. Moquin had not been able to file 

timely oppositions and had failed to comply with various discovery rules. (Id. at ¶ 86.) 

60. Mr. Willard can now see some of the apparent symptoms manifested in his 

communications with Mr. Moquin, where Mr. Moquin would continually provide anticipated 

completion dates of various documents, but then change those anticipated dates, and incidences 

                                                           

  1  If it would assist the Court, the Willard Plaintiffs are willing to provide text messages with Mr. Moquin for the 
Court’s in camera review.  These messages corroborate his failures and the Plaintiffs’ efforts to pursue the case. 
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where Mr. Moquin would alternate between cycles of optimism (mania) and then going days 

when he would not respond at all (depression).  (Id. at ¶ 88.) 

61. Mr. Moquin’s court records reveal disastrous personal problems that clearly 

affected his ability to practice and also corroborate that his failures in this case were not isolated. 

62. In her Request for Domestic Violence Restraining Order, which is signed under 

penalty of perjury, Mr. Moquin’s wife, Natasha Moquin, confirms that Mr. Moquin “was 

recently diagnosed with Bipolar disorder, has been paranoid and violent,” and that she is 

concerned about triggering a psychotic reaction.  (Ex. 8 at 5.) 

63. Natasha Moquin also confirms that the worst abuse she suffered from Mr. Moquin 

was around September 2016 – showing that his personal problems have been in the background 

of all of the critical events in this case.  (Ex. 8 at 10.) 

64. Natasha Moquin further reveals that for years she has been concerned that 

Mr. Moquin was failing to meet filing responsibilities in his cases.  (Ex. 8 at 11.) 

65. Prior to filing for divorce, Natasha Moquin had already received an Emergency 

Protective Order against Mr. Moquin.  (Ex. 8 at 5; see also Ex. 6.) 

66. Mr. Moquin was even arrested pursuant to that Emergency Protective Order on 

January 23, 2018.  (Ex. 7.) 

67. Having now received Mr. Moquin’s diagnosis and learning more about his 

extensive personal problems, Mr. Willard can finally see how the turmoil in Mr. Moquin’s life 

affected the Willard Plaintiffs’ case. (Id. at ¶ 87.) 

68. At age 76, Mr. Willard’s only chance of living his remaining years above the 

poverty level is to recover damages for the Defendants’ breach of the Virginia Lease and 

personal guarantee. (Id. at ¶¶ 94-99.) 

III. LEGAL STANDARD 

 Rule 60(b) provides in relevant part that “upon such terms as are just, the court may 

relieve a party or a party’s legal representative from a final judgment, order, or proceeding for 

the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect . . . .”  The Rule 

further states that a Rule 60(b) “motion shall be made within a reasonable time, and for reasons 
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(1), (2), and (3) not more than 6 months after the proceeding was taken or the date that written 

notice of entry of the judgment or order was served.”  

 “The salutary purpose of Rule 60(b) is to redress any injustices that may have resulted 

because of excusable neglect.” Nev. Indus. Dev. v. Benedetti, 103 Nev. 360, 364, 741 P.2d 802, 

805 (1987). “Rule 60 should be liberally construed to effectuate that purpose.” Id. 

 This Court has wide discretion in determining what constitutes excusable neglect. 

Cicerchia v. Cicerchia, 77 Nev. 158, 161-62, 360 P.2d 839, 841 (1961).  In Yochum v. Davis, 98 

Nev. 484, 486, 653 P.2d 1215, 1216 (1982), the Nevada Supreme Court set forth several factors 

for a trial court to consider in determining whether relief should be granted based upon excusable 

neglect, including: (1) whether the party seeking relief promptly moved for relief, (2) the absence 

of an intent to delay proceedings; (3) a lack of knowledge of the procedural requirements, and 

(4) good faith. Id.  Notably, “[a] lack of procedural knowledge on the part of the moving party is 

not always necessary to show excusable neglect under NRCP 60(b)(1).” Stoecklein v. Johnson 

Elec., 109 Nev. 268, 273, 849 P.2d 305, 308 (1993).  The Nevada Supreme Court has stated that 

“[e]ach case depends upon its own facts,” and a lack of procedural knowledge is just one 

persuasive factor.” Id.  However, Rule 60(b) is guided by “the state’s sound basic policy of 

resolving cases on their merits whenever possible.” Stoecklein, 109 Nev. at 274, 849 P.2d at 309. 

 The Court will also consider whether the Plaintiffs can establish a meritorious claim or 

defense. This burden, however, is minimal. See id. (the mere filing of a good faith answer 

established a meritorious defense). The purpose of this requirement is simply to ensure that 

setting aside a judgment would not be pointless. Century 21 Real Estate LLC v. Kenneth M. 

Yanni, Inc., No. 07-6078 (JAG), 2009 U.S. Dist. LEXIS 26990, at *6 (D.N.J. Mar. 31, 2009) 

(“there would be no point in setting aside the default judgment" if the defendant could not 

demonstrate the possibility of his success on the merits.”) 

IV. LEGAL ARGUMENT 

A. Plaintiffs’ Motion Will Redress Injustice 
 

Unequivocally, Mr. Moquin’s mental health problems and inactions in this case caused 

the Defendants inconvenience, annoyance, and delay.  The simple and escapable truth, however, 
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is that the harm Mr. Moquin caused to Mr. Willard and Overland is disproportionately larger 

than the harm he caused the Defendants.  

At its core, this is a simple case about a breach of a lease with a personal guarantee. The 

Defendants cannot credibly deny the breach, or that the accelerated rent owed to Mr. Willard and 

Overland under the Virginia Lease exceeds approximately $15,000,000.00.  The Defendants also 

cannot deny that as a practical matter, their breach of the Virginia Lease financially devastated 

the Willard Plaintiffs and caused them to lose the Virginia Property (even if Mr. Willard’s 

damages are limited by law such that he cannot recover “short-sale” or other damages that 

naturally flow from the breach). If the Willard Plaintiffs’ case is not reinstated, the Defendants 

will almost fully escape the consequences of their strategic breach. More importantly, 

Mr. Willard will face a continuation of his financial ruin – and at age 76, will effectively be 

deprived of any hope at a comfortable future.  

Conversely, Mr. Herbst, who personally guaranteed the lease and represented a net worth 

in excess of $200,000,000, will face no such tribulation. In light of Rule 60(b)’s liberally 

interpreted and salutary purpose of redressing injustice, this Court should grant Mr. Willard 

relief from its orders entered due to Mr. Moquin’s failures and allow this case to proceed to trial. 

See Nev. Indus. Dev. 103 Nev. at 364, 741 P.2d at 805. 

B. The Plaintiff Can Establish Excusable Neglect 
 

i. Mr. Moquin’s Psychological Disorder Constitutes Excusable Neglect 

Under Nevada law, where an attorney’s mental illness causes procedural harm to his or 

her client, NRCP 60(b)(1) justifies granting relief to the client. See Passarelli v. J. Mar Dev., 102 

Nev. 283, 720 P.2d 1221 (1986).  Other courts are in accord. See United States v. Cirami, 563 

F.2d 26, 34 (2d Cir. 1977) (where a psychological disorder led a party’s attorney to neglect 

almost completely his clients’ business while at the same time assuring them that he was 

attending to it, Rule 60(b) relief is appropriate); Boehner v. Heise, 2009 U.S. Dist. LEXIS 41471, 

at *9 (S.D.N.Y. May 14, 2009) (counsel’s psychological disorder justified relief under Rule 

60(b)); Cobos v. Adelphi Univ., 179 F.R.D. 381, 388 (E.D.N.Y. 1998) (where an attorney’s 
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mishandling of a movant’s case stems from the attorney’s mental illness, extraordinary 

circumstances may justify relief). 

Clearly, as the Statement of Facts and the attached exhibits demonstrate, Mr. Moquin was 

suffering from a psychological disorder that caused him to constructively abandon the case. 

Accordingly, the Court should find excusable neglect and grant the Willard Plaintiffs’ relief from 

the Court’s orders disposing of their claims.  

ii. The Excusable Neglect Factors 

Relief from Rule 60(b)(1) is also appropriate because Mr. Willard can satisfy the 

Yochum factors. These include: (1) whether the party seeking relief promptly moved for relief 

under NRCP 60(b), (2) the absence of an intent to delay proceedings; (3) a lack of knowledge of 

the procedural requirements, and (4) good faith.  

Upon discovering that Mr. Moquin failed to do what he promised, Mr. Willard located 

replacement counsel, who has filed this Motion well within the six (6) months required under 

Rule 60(b). Thus, the Willard Plaintiffs have promptly moved for relief. 

In addition, Mr. Moquin’s mental illness demonstrates that the Willard Plaintiffs have at 

all times acted in good faith and without the intent to delay the proceedings.  The Plaintiffs are, 

in fact, the victims of Mr. Moquin’s assurances.  

Finally, Mr. Willard relied upon Mr. Moquin’s promises that he was meeting the Court’s 

procedural requirements. Thus, the Willard Plaintiffs were unaware of any procedural rules that 

were not being satisfied.  

In addition to the Yochum factors, Mr. Willard must be able to establish a meritorious 

claim. As was noted above, the burden for this showing is minimal. Mr. Willard hereby 

incorporates his analysis from the Motion for Summary Judgment of Plaintiffs Larry J. Willard 

and Overland Development Corporation. (Ex. 9 at 14:1-15–19:13.)  As that motion and the 

Court’s pleadings, papers, and files all demonstrate, the Willard Plaintiffs have legitimate claims 

against these Defendants that far surpass the mere “possibility of success” that they need to 

demonstrate at this stage.  
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C. Case-Terminating Sanctions in this Case Are Not Appropriate in Light of the 

Mental Health Issues of Plaintiffs’ Prior Counsel  

On March 6, 2018, this Court entered its Sanctions Order.  The Sanctions Order 

dismissed Plaintiffs’ claims with prejudice, and was therefore a case-terminating sanction. 

“‘Because dismissal with prejudice is the most severe sanction that a court may apply . . . its use 

must be tempered by a careful exercise of judicial discretion.’” Hunter v. Gang, 123 Nev __,___, 

377 P.3d 448, 455-456 (Nev. Ct. App. 2016) (internal citations omitted) (emphasis in original). 

Further, a heightened standard of review applies to case-terminating sanctions. Young v. Johnny 

Ribeiro Bldg., 106 Nev. 88, 92-93, 787 P.2d 777 (1990). 

Plaintiff understands that the Court entered a case-terminating sanction because of Mr. 

Moquin’s repeated failure to comply with discovery rules and this Court’s orders.  Mr. Moquin’s 

failure to respond deprived the Plaintiffs of any opportunity to explain their position. Moreover, 

neither the parties nor the Court knew that these failures were caused by Mr. Moquin’s 

psychological condition. When these facts are applied to the sanctions analysis required under 

Young, it becomes clear that relief from the Sanctions Order is appropriate.  

In Young, the Nevada Supreme Court explained the factors the court should consider 

when considering dismissal with prejudice as follows: 

The factors a court may properly consider include, but are not limited to, the 
degree of willfulness of the offending party, the extent to which the non-offending 
party would be prejudiced by a lesser sanction, the severity of the sanction of 
dismissal relative to the severity of the discovery abuse, whether any evidence has 
been irreparably lost, the feasibility and fairness of alternative, less severe 
sanctions, such as an order deeming facts relating to improperly withheld or 
destroyed evidence to be admitted by the offending party, the policy favoring 
adjudication on the merits, whether sanctions unfairly operate to penalize a party 
for the misconduct of his or her attorney, and the need to deter both the parties 
and future litigants from similar abuses. 

 

Young, 106 Nev. at 92-93, 787 P.2d at 780. 

i. Mr. Moquin’s Inability to Comply with the Discovery Rules and this Court’s 

Orders Was Not Willful 

“Sanctions may only be imposed where there has been willful noncompliance with a 

court order . . . .” GNLV Corp. v. Serv. Control Corp., 111 Nev. 866, 869, 900 P.2d 323 (1995). 
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The Defendants assumed the Plaintiffs were engaged in willful misconduct, and even argued that 

Plaintiffs engaged in a bad faith attempt to sabotage them.  (See Motion for Sanctions at 26:13-

16 (“Plaintiffs’ bad faith motives in waiting to ambush Defendants with these damages also are 

plainly evidenced by their eleventh-hour Motions requesting brand-new, different, relief . . . .”); 

20:11-12 (“Plaintiffs’ newly-requested relief and conduct throughout this case is patently 

improper, in bad faith, and deliberate . . . .”); 22:5-9 (“[t]he inexorable conclusion from this 

conduct is Plaintiffs strategically violated the law and willfully ignored this Court’s orders to 

unfairly ambush the Defendants and deprive them of their inability to defend this case.” 

(emphasis supplied).) 

As the Court can see, these allegations are 100% untrue. Mr. Willard did not engage in 

any willful misconduct. Instead, Plaintiffs’ failures are the result of Mr. Moquin’s mental illness.  

Any other conclusion is belied by the factual evidence submitted in support of this Motion, and 

by plain reason. Notably, it strains credulity to conclude, in light of what happened in this case, 

that Mr. Moquin was acting to strategically ambush the Defendants when he could not even 

oppose motions or timely file a request for submission of his own motions. 

Because there were no willful violations or non-compliance with orders or rules in this 

case, the Court should grant Mr. Willard and Overland relief under Rule 60(b). 

ii. Defendants’ Prejudice is Real, But More Limited Than the Defendants Contend 

Plaintiff does not dispute that Mr. Moquin’s failures have caused delay and some 

prejudice. However, delay alone is not generally considered substantial prejudice. Lemoge v. 

United States, 587 F.3d 1188, 1196 (9th Cir. 2009) (“[p]rejudice requires greater harm than 

simply that relief would delay resolution of the case.”). Further, while the Defendants contend 

that the parties have not made any progress with discovery or moved closer to trial readiness, this 

is not completely accurate. The Defendants have already prevailed on one motion for partial 

summary judgment, and, more importantly, have acknowledged that they have been able to 

prepare defenses to Plaintiffs’ accelerated-rent damages, which exceed $15,000,000.00. 

(Compare Motion for Sanctions at 19:8-10 with 17:1-5.) Thus, if the Court grants this motion, 

trial can be scheduled for the not-to-distant future.  
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Indeed, the crux of the Defendants’ prejudice relates to Mr. Moquin’s claim for 

“diminution in value” damages and reliance upon a non-disclosed expert. To the extent that the 

Court finds that complete relief due to Mr. Moquin’s mental illness is not appropriate, any 

remaining sanction should focus on the “diminution of value” claim. See, e.g., Young, 106 Nev. 

at 92, 787 P.2d at 779-80 (“fundamental notions of due process require that the discovery 

sanctions for discovery abuses be just and that the sanctions relate to the claims which were at 

issue in the discovery order which is violated.”).  

iii. Dismissal is Too Severe of a Sanction 

Dismissal of Plaintiff’s case with prejudice is too severe of a sanction. As the Statement 

of Facts demonstrates, the Defendants’ deliberate breach of the Virginia Lease financially 

destroyed Mr. Willard. This case unfortunately presents the only chance he has at age 76 to 

recover any financial compensation and live out his remaining years with some financial 

stability.  If the Defendants face no responsibility for their breach, and are absolved from liability 

under the personal guarantee, they will ultimately receive a windfall in excess of $15,000,000.00. 

Conversely, Mr. Willard – through no fault of his own – will be left in financial ruin. 

The Defendants’ Motion for Sanctions argued that dismissal with prejudice was not too 

severe of a sanction because of the willfulness of the violations and the need to deter future 

recalcitrant conduct. (Motion for Sanctions at 30:6-19.)  Yet, as was noted above, Plaintiffs’ 

failures were not willful. Indeed, under Nevada law, they constituted excusable neglect. Thus, 

the dismissal sanction is clearly too severe. 

Finally, there is no question that sanctions serve no deterrent purpose when the cause of a 

litigant’s failures was the mental illness of his attorney.2  

iv. Nevada’s Policy of Adjudicating Cases on the Merits, and Whether the 

Sanctions Unfairly Operate to Penalize Mr. Willard for Mr. Moquin’s Conduct 

The Nevada Supreme Court has repeatedly declared Nevada’s policy that cases be 

adjudicated on the merits. Because of the clear excusable neglect, and the Defendants’ 

                                                           

  2  For this reason, the Defendants’ argument that dismissal with prejudice is necessary to deter similar abusive 
conduct does not apply.  (See Motion for Sanctions at 31:11-28.) 
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acknowledgment of being prepared to assert defenses to Plaintiff’s rent-based damages, this 

Court should follow Nevada’s policy and allow this case to proceed to trial.   

If the Court does not provide relief, the Willard Plaintiffs will undoubtedly be unfairly 

penalized by Mr. Moquin’s conduct. Mr. Moquin repeatedly assured Mr. Willard that the case 

was proceeding fine.  It was only in late 2017 that it became clear to Mr. Willard that something 

was terribly wrong and that Mr. Moquin was suffering from mental illness. Critically, Nevada 

Supreme Court precedent makes clear that it would be improper to impute Mr. Moquin’s conduct 

to the Willard Plaintiffs because of Mr. Moquin’s mental illness. Passarelli, 102 Nev. at 286, 720 

P.2d at 1224 (noting that it would be unfair to impute the attorney’s conduct to the client and 

deprive the client of a “full trial on the merits.”). 

V. CONCLUSION 

 The non-willful failure of an innocent party to comply with procedural rules and orders, 

when caused by the serious mental health disorder of his attorney, constitutes excusable neglect. 

Further, under no circumstances should such excusable neglect justify a windfall to a party that 

deliberately breached a lease and refused to honor a personal guarantee. 

 Mr. Willard and Overland were financially devastated as a result of the Defendants’ 

breaches.  They deserve their day in court and should not be deprived of that opportunity solely 

because their former attorney suffers from severe mental illness.  Therefore, the Court should 

grant this motion, set aside the orders it entered due to Mr. Moquin’s failure to respond, and 

allow this case to proceed to a trial on the merits. 

Affirmation 

 Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

 Dated this 18th day of April, 2018. 

ROBERTSON, JOHNSON,  
MILLER & WILLIAMSON  
 
 
By:  /s/ Richard D. Williamson  
 Richard D. Williamson, Esq. 
 Jonathan J. Tew, Esq. 
 Attorneys for the Willard Plaintiffs  
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of Robertson, Johnson, 

Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age 

of 18, and not a party within this action.  I further certify that on the 18th day of April, 2018, I 

electronically filed the foregoing WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR 

RELIEF with the Clerk of the Court by using the ECF system which served the following 

parties electronically: 

John P. Desmond, Esq. 
Brian R. Irvine, Esq. 
Anjali D. Webster, Esq. 
Dickinson Wright 
100 West Liberty Street, Suite 940 
Reno, NV  89501 
Attorneys for Defendants/Counterclaimants 

 

 
/s/ Kimberlee Hill 

An Employee of Robertson, Johnson,Miller & Williamson
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Index of Exhibits 

Exhibit Description Pages 

1 Declaration of Larry J. Willard 9 

2 Lease Agreement dated 11/18/05 35 

3 Letter dated 4/12/13 from Gerald M. Gordon to Steven Goldblatt 2 

4 Operation and Management Agreement dated 5/1/13 4 

5 13 Symptoms of Bipolar Disorder 2 

6 Emergency Protective Order dated 1/23/18 2 

7 Pre Booking Information Sheet dated 1/23/18 2 

8 Request for Domestic Violence Restraining Order, filed 1/31/18 13 

9 Motion for Summary Judgment of Plaintiffs Larry J. Willard and Overland 

Development Corporation, filed October 18, 2017 

28 
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CODE:  1520 
Richard D. Williamson, Esq., SBN 9932 
Jonathan Joel Tew, Esq., SBN 11874 
ROBERTSON, JOHNSON, MILLER & WILLIAMSON 
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
Telephone: (775) 329-5600 
Facsimile: (775) 348-8300 
Attorneys for Plaintiffs Larry J. Willard, 
individually and as Trustee of the Larry 
James Willard Trust Fund, and Overland 
Development Corporation 
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation; 
EDWARD E. WOOLEY AND JUDITH A. 
WOOLEY, individually and as trustees of the 
Edward C. Wooley and Judith A. Wooley 
Intervivos Revocable Trust 2000, 
 
  Plaintiffs, 
 
 vs. 
 
BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation; and JERRY HERBST, an 
individual 
 
  Defendants. 
 

  
 
Case No. CV14-01712 
 
Dept. No. 6 
 
 

 
BERRY-HINCKLEY INDUSTRIES a Nevada 
corporation; and JERRY HERBST, 
an individual, 
 
  Counterclaimants, 
 
 vs. 
 
LARRY J. WILLARD, individually and as 
Trustee of the Larry James Willard Trust Fund; 
OVERLAND DEVELOPMENT 
CORPORATION, a California corporation,  
 
  Counterdefendants. 
 

  

  
DECLARATION OF LARRY J. WILLARD 
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 I, Larry J. Willard, hereby declare and state as follows: 

1. I am the President, Chief Executive Officer, and sole Director of Overland 

Development Corporation, a California corporation (“Overland”).  

2. I am also the trustee of the Larry James Willard Trust Fund. 

3. On November 18, 2005, I entered into a Purchase and Sale Agreement with P.A. 

Morabito and Co. Limited to purchase a commercial property located at 7695 and 7699 South 

Virginia Avenue, Reno, Nevada (the “Virginia Property”) for a total purchase price of 

$17,750,000.00.  

4. I paid a total of $4,668,738.49 in earnest money for the Virginia Property, and 

borrowed $13,250,000.00 from South Valley National Bank (“South Valley”) to pay the balance 

of the purchase price.  

5. I assigned the Purchase and Sale Agreement to Overland and my trust. 

6. The Purchase and Sale Agreement contained a lease-back provision under which 

the seller would lease back the Virginia Property for a period of twenty years (20) years at a base 

annual rental rate of $1,464,375.00 with the annual rent increasing by two percent per year 

compounded annually.  

7. On December 2, 2005, Berry-Hinkley Industries (“BHI”), Overland, and my trust 

signed a lease agreement (the “Virginia Lease”) to accomplish this lease-back, which was made 

effective as of November 18, 2005.  

8. A true and correct copy of the Virginia Lease is attached as Exhibit 2.   

9. On February 21, 2006, we entered into a Lease Subordination, Non-Disturbance 

and Attornment Agreement (the “Subordination Agreement”), which informed BHI that we were 

purchasing the Virginia Property with financing from South Valley. 

10. In the Subordination Agreement, BHI: (1) expressly agreed not to terminate the 

Virginia Lease without obtaining the consent of South Valley; and (2) acknowledged that South 

Valley would not make the loan without the Subordination Agreement being in place.  

11. BHI and its owners also knew that breaching the Virginia Lease would have 

devastating consequences on Overland, my trust, and me.  
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12. On March 16, 2006, we refinanced the South Valley loan with Telesis 

Community Credit Union (“Telesis”) for a total loan amount of $13,312,500.00.  

13. Under this loan, we were required to pay $87,077.52 per month to Telesis’s loan 

servicing agent, Business Partners, LLC. 

14. On February 17, 2007, BHI sent an offer letter to me and other landlords 

indicating that Jerry Herbst (“Mr. Herbst”) intended to acquire BHI’s convenience store assets, 

which included the Virginia Property.   

15. As part of the offer, Mr. Herbst offered to personally guarantee BHI’s payments 

and performance under the Virginia Lease.  

16. As a material inducement for this offer, Mr. Herbst representated that his net 

worth exceed $200,000,000.  

17. In reliance upon Mr. Herbst’s and BHI’s representations and Mr. Herbst’s 

personal guarantee, I accepted Herbst’s offer.  

18. BHI stayed current on its rent until 2013. 

19. On March 1, 2013, without any notice, violated the Virginia Lease by not sending 

the monthly rent payment.  

20. On March 10, 2013, BHI’s finance department informed me that it would no 

longer pay any rent.  

21. On April 12, 2013, BHI and Herbst’s lawyers sent a letter indicating that BHI did 

not intend to cure the breach of the Virginia Lease and instead planned to vacate the Virginia 

Property on April 30, 2013.  

22. A true and correct copy of that letter is attached as Exhibit 3. 

23. Under the Virginia Lease, upon BHI’s breach, the rent due rent was accelerated. 

24. The amount owed now exceeds $15,000,000.  

25. Mr. Herbst fully guaranteed the Virginia Lease, so he is also liable for that sum.  

26. Unfortunately, we could not wait for BHI and Mr. Herbst to honor their contracts 

as their breach placed us under tremendous financial stress. 
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27. Under our loan for the Virginia Property, Overland, my trust, and I had an 

obligation to pay $87,077.52 per month and we relied on the monthly rent of approximately 

$140,000 from BHI and Mr. Herbst to pay the loan.  

28. Therefore, I coordinated with BHI and Mr. Herbst to remain on the Virginia 

Property until we could find a replacement tenant.  

29. To do this, we entered into an interim “Operation and Management Agreement” 

effective May 1, 2013, under which BHI promised to continue active operations of the Virginia 

Property.  

30. A true and correct copy of the Operation and Management Agreement is attached 

as Exhibit 4. 

31. This agreement did not excuse BHI’s rent obligations, but provided an incentive 

for BHI to reduce its liability for damages to us while they looked for a replacement tenant.  

32. Unfortunately, in late May 2013, I discovered that the Virginia Property was not 

fully operational.  

33. BHI had removed signs and boarded entry doors to the convenience store; it had 

broken down equipment in the car wash; there were torn awnings; and there was insufficient 

inventory in oil and lube shop.  The Defendants had left the Virginia Property in disarray.   

34. When I reviewed property in late May it appeared to me that the Virginia Property 

may have been only partially operational for weeks. 

35. On June 1, 2013, BHI vacated the Virginia Property having paid no rent 

whatsoever since its sudden breach of the Virginia Lease on March 1, 2013.  

36. On or about June 14, 2013, I received a Notice of Intent to Foreclose from the 

lender’s loan servicing agent, Business Partners, LLC.  

37. Following the breach, despite our diligent efforts, Overland, my trust, and I were 

unable to find a replacement tenant to lease the property.  

38. By February 2014, we had no way to keep the property. 

39. On February 14, 2014, we agreed to enter into an agreement to sell the Virginia 

Property to Longley Partners, LLC through a short sale.  
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40. Due to the Defendants’ breach, Overland, my trust, and I lost our investment, our 

substantial monthly rental income of approximately $140,000, and the Virginia Property.  

41. I was already a senior citizen at the time of the Defendants’ breach.  

42. That income also provided for my ex-wife and my blind father, who was 92 years 

old at the time of the breach and was in an assisted living facility.  

43. The Defendants also put Edward Wooley in a bad situation. 

44. I understand that he also had agreements that Mr. Herbst and BHI breached. 

45. After BHI violated our respective leases, Edward Wooley and I both faced losing 

our substantial income and retirement.  We were forced to contemplate insolvency and financial 

ruin.   

46. This was devastating to me in that I had invested approximately $5,000,000 in the 

Virginia Property, and depended on that property for my monthly income. 

47. Presently, I have only a social security income of $1,630.00 per month. 

48. Therefore, in an effort to avoid financial ruin, Ed Wooley and I joined in pursuing 

a lawsuit against BHI and Mr. Herbst. 

49. Mr. Wooley and I were living in the San Francisco Bay Area and originally 

retained an attorney there named Steven Goldblatt. 

50. Mr. Goldblatt filed the case in California, which we later learned was not 

appropriate.  Mr. Goldblatt then had to withdraw because of a serious car accident. 

51. Therefore, Mr. Wooley and I were forced to find another attorney to take our case 

and file it in the correct jurisdiction. 

52. We were directed to another California attorney, Brian Moquin. 

53. At the time that we retained Mr. Moquin, he seemed to be a stable, accomplished 

lawyer. 

54. Upon reviewing Mr. Moquin’s professional status and speaking to other people, 

we had every reason to believe that Mr. Moquin was qualified and would take this case very 

seriously. 
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55. Because of my lack of income, Mr. Moquin agreed to take the case on a 

contingency fee. 

56. At the onset Mr. Moquin was busy cleaning up and assimilating the original 

lawsuit that the previous attorney had incorrectly filed in California, filing this current case in 

Reno, and subsequently amending the complaint in this case. 

57. Mr. Moquin always assured me that this case was a fairly simple one that not only 

had a very good lease in place but also a guarantee from a person with very substantial wealth.  

58. Throughout 2015 and 2016, I believed Mr. Moquin was quite busy dealing with 

discovery demands, interrogatories, vetting, research, and culminating in a hearing regarding 

defendants’ partial motion for summary judgment on certain matters of the lawsuit.   

59. Periodically I did get concerned with the slow pace of the litigation and the lack 

of a resolution, but Mr. Moquin always had an explanation or “legal reasons” for any issues and 

delays.  He also frequently explained that the defendants’ attorneys were the cause of the delay. 

60. Until recently, I had no option but to rely on Mr. Moquin.   

61. When the defendants abandoned their lease, I was financially devastated and had 

no resources to pay for a lawyer.   

62. Initially, I could only hire a lawyer on a contingency fee basis.   

63. After some time, it became apparent to me that Mr. Moquin was having some 

financial difficulties.  However, he continued moving forward with this case and I did not know 

how badly his personal life was affecting his work. 

64. Mr. Moquin continued to assure me that he would be able to secure a large 

judgment or settlement.  Therefore, expecting a favorable result, I borrowed money from friends 

and family and also secured loans from friends and family for Mr. Moquin’s personal expenses. 

65. As it turned out, Mr. Moquin was dealing with more than just financial problems.  

66. I am now convinced that as much as Mr. Moquin wanted to respond timely and 

appropriately, he was dealing with issues and “demons” beyond his control.   

67. I have learned that Mr. Moquin was apparently struggling with a constant marital 

conflict that greatly interfered with his work. 
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68. This culminated in Mr. Moquin suffering what I can only describe as a total 

mental breakdown. 

69. After Mr. Moquin suffered this mental breakdown, I recommended that he visit 

Dr. Douglas Mar, who is well-respected psychiatrist in Campbell, California.   

70. Mr. Moquin later explained to me that Dr. Mar had diagnosed him with bipolar 

disorder and that he needed money to pay Dr. Mar for treatment.   

71. After obtaining a loan from a friend, I arranged to pay Dr. Mar for his services, 

but I do not know if Mr. Moquin has continued with any course of treatment.   

72. Mr. Moquin would often claim to stay up late working on our case through the 

night.  I assumed that he was just a very hard worker and that our case was in good hands.  I did 

not realize that his behavior may have been a symptom of mental illness.   

73. I believe that Mr. Moquin’s disorder is severe and debilitating.  

74. I am informed and believe that symptoms of Mr. Moquin’s disorder can manifest 

as having apathy about some things, experiencing difficulty concentrating and making decisions, 

struggling with deciding what to do next, and suffering from a depressed mood. 

75. An article discussing some of the symptoms that bipolar disorder can present is 

attached as Exhibit 5. 

76. I now see that Mr. Moquin was suffering from many of these symptoms 

throughout his work on my case.   

77. There have also been periods when Mr. Moquin was unavailable.   

78. I have learned that Mr. Moquin has been going through a bitter divorce with his 

wife and that at one point he was even arrested in conjunction with those proceedings. 

79. True and correct copies of some of the documents involved in that domestic 

dispute are attached as Exhibits 6, 7, and 8. 

80. Only now do I realize that while Mr. Moquin was assuring me that he was 

working on this case, he was missing deadlines and failing to properly pursue the case.  At the 

time that they were occurring, I did not realize the extent of these circumstances, and they were 

completely out of our control. 
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81. Before the case was dismissed, local attorney David O’Mara had raised concerns 

about Mr. Moquin’s responsiveness.  After having my total income dissipated after the 

Defendants’ breach, and having only a social security income to rely on, I felt I only had this one 

option of continuing to rely on Mr. Moquin. 

82. In addition, Mr. Moquin repeatedly assured me that we would prevail and that the 

case was proceeding fine. 

83. For my part, I was making ongoing efforts on an almost daily basis to push the 

case forward, provide Mr. Moquin with what he needed, and to pursue our case against the 

Defendants for breach of lease agreements that were backed up with a personal guarantee. 

84. Based on my communications with Mr. Moquin, I felt assured that the 

counterclaims brought by the Defendants were without merit and, I believe, misleading. 

85. Those counterclaims included misrepresentations about the original California 

case, supposedly being unaware of our damages, and incorrectly claiming I had terminated the 

operation lease, which is not true. 

86. It was devastating and agonizing to realize that Mr. Moquin had not been able to 

respond with opposition that would have clearly refuted the Defendants’ unmerited claims. 

87. Having now received Mr. Moquin’s diagnosis and learning more about his 

personal problems, I can now see how Moquin’s issues affected our case. 

88. I can now see some of the apparent symptoms manifested in our communications 

with Mr. Moquin, including continually giving us anticipated dates by which he would finish 

projects and later having to change them, and alternating between cycles of irrepressible 

optimism and ideas (mania) and then going days when he would not respond at all (depression).   

89. If the court would like to review the text messages that I exchanged with Brian, I 

am happy to provide those. 

90. Although I am sympathetic for Mr. Moquin’s personal struggles, I believe it is 

unfair that my case should be dismissed because of his mental collapse and family strife.   

91. I am an innocent victim and believe that I deserve an opportunity to prove my 

case against the defendants.   
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92. It is unfair for me and my family to not only go through but now possibly be put 

2 in a position where I lose everything I worked for over the last fifty years. 

3 93. 

4 years I have. 

5 

6 

94. 

95. 

I worked all of my lite to finally be able to retire and enjoy the remaining few 

In a few months I will tum 76 years old. 

It has been over five years since the defendants breached their agreements with 

7 me and I have only my social security benefits to survive. . 

8 96. I had invested approximately $5,000,000 in the property that is the subject of this 

9 case, which supposedly had a strong lease and an "iron glad" guarantee behind it. 

10 97. The gentleman that put up the guarantee, Jerry Herbst, had assured us that he had 

I I a net worth of over $200,000,000 and was able to back up his guarantee. 

12 98. To have to go through all the stress that has been involved in trying to recover and 

13 now being potentially stripped to poverty level because of what I now see is excusable neglect by 

14 an attorney suffering from mental illness is not only wrong but unjust. 

15 99. I mainly wanted to recover from my losses and move on with my life. 

1 6 I 00. I was 71 years old at the time of the breach and will not recapture these last 5 

17 years but hopefully and God-willing will enjoy the remaining ones. 

18 I declare under penalty of perjury under the law of the State of Nevada that the foregoing 

19 is true and correct. ,.,JL.-

20 Dated thY'~ day of April, 20 18. 

21 

22 

23 

24 

25 

26 
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THIS LEASE AGREEMENT (this "Leasetl
) is made as of November 18,2005 by and 

between OVERLAND DEVEOPMENT CORPORATION INC. dba LJW ENTERPmSES 
INC. and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES WILLARD 
TRUST ("Lessor"), whose address is 133 Glenridge Avenue, Los Gatos; CA 95030, and 
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("Lessee"), whose address is 425 
Maestro Drive, Reno, NV 89511 

In consideration of the mutual covenants and agreements herein contained, Lessor and 
Lessee hereby covenant and agree as follows: 

Certain Defined Terms. Capitalized tenns not defined herein shall have the meanings set 
forth in Exhibit A hereto. . 

Lease of Property; Use; Possession. In consideration of the Rentals and other Monetary 
Obligations to be paid by 'Lessee and of the. other tenns, covenants and conditions on Lessee's 
part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and . 
leases, the Property (as such tenn is defined in Exhibit A attached hereto and which Property is 
located at the address set forth in Exhibit B attached hereto and situated on the real property 
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal 
Requirements (including any existing violation thereof), and the condition of the Property as of 
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein" 
shall not be construed as a revival of any Pennitted Encumbrance which may have expired or 
been terminated. During the Lease Tenn, the Property shall be used solely for the operation of a 
Permitted Facility, and related purposes such as ingress, egress and parking. 

To the maximum extent permitted by law, Lessee waives the implied warranty of 
suitability of the Property and Lessee acknowledges that it has accepted the Property "as is, II in 
its current condition, with no representations, warranties or covenants, expr~s or implied, on the 
part of the Lessor with respect to condition of the same or the suitability of the Property for 
Lessee's intended use. 

Lease Term; Extension. The initial term of this Lease ("Initial Tenn") shall commence 
February 24. 2006 ("Effectiye Date") and shall expire at midnight on August 23, 2023 
(,'Expiration Date"), unless terminated sooner as provided in this Lease and as may be extended 
as provided herein. The time period during which this Lease shall actually be in effect, including 
any Extension Term, is referred to herein as the "Lease Tenn." Lessee shall have the right and 
option (each, an "Extension Option") to extend the Initial Term for four (4) additional successive 
periods offive (5) years each (each, an "Extension Jenn"), pursuant to the terms and 
conditions of this Lease then in effect Lessee may only exercise the Extension Options by 
giving written notice thereof to Lessor of its election to do so first, no later than two hundred 
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the 
immediately preceding Extension Term, as the case may be. If written notice of the exercise of 
any Extension Option is not received by Lessor by the applicable dates described above, then this 
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Lease shall terminate on the last day of the Initial Tenn or, if applicable, the last day of the 
Extension Tenn then in effect. 

4. . Rental and Other Monetary Obligations. 

A. Base Monthly Rental. During the Initial Term, on or before the first day of 
each calendar month, Lessee shall pay in aq.vance the Base Monthly Rental; provided, 
however, if the Effective Date is a date other than the first day of the month, Lessee shall 
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base 
Monthly Rental prorated by multiplying the Base Monthly Rental by a ~action, the 
numerator of which is the number of days remaining in the month (including the 
Effective Date) for which Rental is being paid, and the denominator of whic~ is the total 

. number of days in such month. During the Extension Terms, if any, Lessee shall pay the 
Rental (including the Base Monthly Rental) in the manner set forth in this Section 4. 
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its 
obligations under this Lease at its sole cost and. expense and shall pay all Rental and any 

. other Monetary Obligation due hereunder when due and payable, without notice or 
demand. 

. . 

B. Adjustments. On the first Adjustment Date and on each Adjustment Date 
thereafter, the Base Annual Rental shall increase by an amount equal to the Rent 
Adjustment. The "Rent Adjustment" shall be an am.ount equal to two percent (2%) of the 
Base Annual Rental in effect immediately prior to the applicable Adjustment Date. The 
Adjustment Date shall be on the annual anniversary of the Effective Date. 

C. Additional Rental. Lessee shall pay and discharge, as additional rental· 
("Additional Rental "), all sums of money required to be paid by Lessee under this Lease 
which are not specifically referred to as Base Annual Rental or Base Monthly Rental. 
Lessee shall pay and discharge any Additional Rental when the same shall become due, . 
provided that amounts which are billed to Lessor or any third party, but not to Lessee, 
shall be paid wi~in five (5) days after Lessor's demand for payment thereof or, iflater, 
when the same are due. 'In no event shall Lessee be required to pay to L~ssor any item of 
Additional Rental that Lessee is obligated to pay and has paid to any third party pursuant 
to any provision of this Lease. 

D. Payment of Rental and Other Monetary Obligations. All Rental and other 
Monetary Obligations which Lessee is required to pay hereunder shall be the 
unconditional obligation of Lessee and shall be payable in full when due without any 
setoff, abatement, defennent, deduction or counterclaim whatsoever, except as set forth 
herein. All payments of Base Monthly Rental and any other Monetary Obligations 
payable to Lessor shall be remitted to Lessor at Lessor's address set forth in the first 
paragraph of this Lease or such other address as Lessor may designate pursuant to 
Section 24 hereof 

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee 
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the 
exact amount of such costs being extremely difficult and impracticable to fix in advance. 
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Such costs include, without limitation, processing and accounting charges, and late 
charges that may be imposed on Lessor by the terms of any encumbrance and note 
secured by any encumbrance covering the Property. Therefore, if any payment which is 
required to be made by Lessee to Lessor pursuant to the terms ofthis Lease is made more 
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor; as a late 
payment charge, five percent (5%) of the amount of the delinquent payment. 
Additionally, if any payment which is required to be made by Lessee pursuant to the 
tenns ofthis Lease is made more than ten (10) days after the due date thereof, such 
payment shall bear interest at the Default Rate until received by Lessor. The late payment 
charge and default interest shall be paid to Lessor at the time of payment of the 
delinquent amount. The late payment charge and the default interest charge shall 
compensate Lessor for the expenses incurred by Lessor in financing, collecting and 
processing the late payment. The parties agree that the late charge and the default interest 
charge represent a fair and reasonable estimate of the costs that Lessor will incur by 
reason oflate payment by Lessee. 

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral, 
and all agreements for use or occupancy of the Property together with any and all extensions and 
renewals thereof and any and all further leases, subleases, lettings or agreements (including 
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of 
the Property all of which leases, agreements, subleases and tenancies are herein sometimes 
collectively referred t6 as the "Assigned Leases"; (ii) the immediate and continuing right to . 
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or 
which may become due or which may now or hereafter become due from or out of the Assigned 
Leases or any part thereof, including, but not limited to, security deposits, minimum rents, 
additional rents, parking rents, deficiency rents and liquidated damages following default, any 
premium payable by a.tl,y tenant upon the exercise of a cancellation privilege contained in its 
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from 
untenantability caused by destruction or damage to the Property; any and all rights and claims of 
any kind which Lessor has or hereafter may have against the tenants under the Assigned Leases 
and any subtenants and other occupants ofthe Property; any award granted Lessor after the date 
hereof in any court proceeding involving any tenant in any bankruptcy, insolvency or 
reorganization proceedings in any state or federal court and any and all payments made by any 
tenant in lieu of rent (any and all such moneys, rights and claims identified in this paragraph are 
herein sometimes referred to as the ''Rents'' and sometimes as the "Rent"); and (iii) all of the 
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly 
installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (1) to 
cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify or 
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment 
contained in this Section 5 and Lessee's interest in the Assigned Leases shall become void and of 
no further force or effect upon the expiration or early tennination ofthls Lease and upon such 
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned 
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned 
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall 
be paid to Lessor during any such period. 
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6. Nevada Gaming Control Board. Lessor will follow'alilaws of the State of 
Nevada'and cooperate with WGI in making application to the Nevada Gaming Control Board as 
may be required. 

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shall 
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease 
Term~ and all Costs and obligations of every kind and nature whatsoever relating to the Property 
shall be performed and paid by Lessee, including but not limited to all impositions, operating 
charges, maintenance charges, construction costs and any other charges~ costs and expenses now 
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise, 
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance 
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges, 
assessments and costs associated with the Property or otherwise provided to be paid by Lessee 
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute 
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses, 
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure 
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly 
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee 
shall in no event be entitled to any abatement of~ or reduction in, Rental payable under this 
Lease, except as otherwise expressly provided herein. Any present or future law to the contrary 
shall not alter this agreement of the parties. 

8. . Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following 
(collectively, IfTaxes"): all taxes and assessments of every type or nature assessed against or 
imposed upon the Property. or Lessee during the Lease Term, including without limitation, all ad 
valorem taxes, assessments and special assessments upon the Property or any part thereof and 
upon any personal property, trade fixtures and improvements located on the Property, whether 
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments; 
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property 
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the 
Rental or other Monetary Obligations hereunder, the leasehold estate. of either party or the 
activities of either party pursuant to this Lease, and all interest, surcharges or service or other 
fees payable in connection with the foregoing. . 

, Within thirty (30) days after each tax and assessment payment is required by this Section 
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide 
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely 
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal 
proceedings conducted in good faith and with due diligence, any above-described item or lien 
with respect thereto, including, without limitation, the amount or validity or application, in whole 
or in part, of any such item, provided that (A) neither the Property nor any interest therein would 
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary 
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all 
notices received or delivered by Lessee and filings made by Lessee in connection with such 
proceeding, and (D) Lessee shall indemnify and hold Lessor hannless against any loss, Costs or 
damages arising from or related to such contest. 
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If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or 
interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to 
Les~ee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base 
Monthly Rental installment together with interest at the Default Rate. 

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold 
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity, 
telephone, garbage collection, sewer use and other utility services supplied to the Property during 
the Lease Term. All utility charges, assessments and fees for the last year ofthe Lease shall be 
prorated as of the tennination date of this Lease. No full or partial utility deprivation including, 
but not limited to, blackout; brownout, or rationing, nor any loss of or damage to improvements 
related to disruption or failure of any utility service shall give rise to any abatement of Rentals 
nor give rise to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by 
the gross negligence or willful misconduct of Lessor or its agents,employees or contractors (but 
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with 
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service 
to the Property; provided, however, that if the utility service was disrupted due to Lessor's gross 
negligence or willful misc~nduct, then the cost of such restoration shall be borne by Lessor. 

10. Insurance. Throughout the Lease Tenn, Lessee shall maintain, at its sole 
expense, the following types and amounts of insurance: 

A. Insurance agrunst loss or damage to the Property and all buildings and 
improvements thereon under an "all risk" insurance policy, which shall include coverage 
against all risks of direct physical loss, including loss by fire, lightning, and other risks 
normally included in the standard ISO special fonn (which shall include coverage foroall 
risks commonly insured for properties similar to the Property in the Reno, Nevada area, 
including insurance coverage for damage caused by earthquake, flood, tornado, 
windstorm and other disasters for which insurance is customarily maintained for similar 
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor 0 

from becoming a co-insurer under the applicable policies, and in any event, after 
application of deductible, in amounts not less than 100% of the full insurable replacement 
cost. Such insurance shall contain an agreed valuation provision in lieu of any co­
insurance clause, an increased cost of construction endorsement, debris removal coverage 
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the 
improvements on the Property is being rebuilt on the Land, Lessee shall provide such 
property insurance in builder's risk completed value fonn, including coverage available 
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of 
the full insurable replacement value of the improvements on the Property or such portion 
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties 
other than Lessor, Lessor's Lender and Lessee may be named as insureds or loss payees 
on such property insurance policy. 

B. Commercial general liability insurance, including products and completed 
operation liability, covering Lessor and Lessee against bodily injury liability, property 
damage liability and personal and advertising injury, liquor liability coverage (to the 
extent liquor is sold or manufactured at the Property), garage liability coverage including 
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without limitation any liability arising out of the ownership, maintenance, repair, 
condition or operation of the Property or adjoining ways, streets, parking lots or 
sidewalks. Such insurance policy or policies shall contain a broad fonn contractual 
liability endorsement under which the insurer agrees to insure Lessee's obligations under 
Section 15 hereof to the extent insurable, and a IIseverability of interest It clause or 
endorsement which precludes the insurer frOm denying the claim of Lessee, Lessor or 
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts 
of not less than $2,000,000 pet occurrence for bodily injury and property damage, and 
$2,000,000 general aggregate per location, or such higher limits as Lessor may 
reasonably require from time to time or as may be required by the Permitted 
Encumbrances, and shall be of form and substance satisfactory to Lessor. 

C. . Workers' compensation insurance in the statutorily mandated limit~ 
covering all persons employed by Lessee on the Property or any persons employed by 
Lessee in Connection with any work done on or about any Property for which claims for 
death or bodily injury could be asserted against LeSsor, Lessee or the Property, together 
with Employers Liability Insurance with limits of not less than $1 00,000 per accident or 
disease and $500,000 aggregate by disease. 

D. Rental value insurance, equal to 100% ofthe Base Annual Rental (as 
may adjusted hereunder) for a period of not less than twelve (12) months; which 
insurance shall be carved out of Lessee's business interruption coverage for a 
separate rental value insurance payable. to Lessor, or if rental value insurance is 
included in Lesseets business interruption coverage, the insurer shall provide 
priority payment to any Rental obligations, and such obligations shall be paid 
directly to Lessor. Such insurance is to follow form of the real property tI all risk" 
coverage and is not to contain a co-insurance clause. . 

E. Comprehensive Boiler & Machinery Insurance against loss or damage 
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or 
about the Property in an amount not less than the actual replacement cost of the Property. 
Such insurance should be in an amount of the lesser of25% of the 100% replacement 
cost or $5,000,000.00. 

Sample Lease 
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All insurance policies shall: 

(i) Provide (1) for a waiver of subrogation by the insurer as to claims 
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that 
the insurer shall not deny a claim and that such insurance cannot be unreasonably 
cancelled, invalidated or suspended on account of the conduct of Lessee, its 
officers, directors, employees or agents, or anyone acting for Lessee or any 
sublessee or other occupant of the Property, and (3) that any losses otherwise 
payable thereunder shall be payable notwithstanding any act or omission of 
Lessor, Lessor's Lenders Or Lessee which might, absent such provision, result in a 
forfeiture of all or a part of such insurance payment; 
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(ii) Be primary and provide that any "other insurance'! clause in the 
insurance policy shall exclude any policies of insurance maintained by Lessor and 
the insurance policy shall not be brought into contribution with insurance 
maintained by Lessor; 

(iii) intentionally omitted 

(iv) Contain a standard non-contributory mortgagee clause or 
~ndorsement in favor of any Lessor's Lender designated by Lessor; 

(v) Provide that the policy of insurance shall not be terminated, 
cancelled or amended without at least thirty (30) days' prior written notice 'to 
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or 
endorsement; , 

(vi) Provide that the insurer shall not have the option to restore the 
Property if Lessor elects to terminate this Lease in accordance with the terms 
hereof; , 

(vii) Be in amounts sufficient at all times to satisfy any coinsurance 
requirements thereof; , . 

(viii) Except for workers' compenSation insurance referred to in Section 
IO.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an 
"additional insured" (and, with respect to any Lessor's Lender designated by 
Lessor, as an "additional insured mortgageetl

) with respect to general liability 
insurance, and as a "named insured" with respect to real property and "loss payee" 
with respect to all real property and rent value insurance, as appropriate and as 
their interests may appear; 

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender 
designated by Lessor of an Acord Form 28 for property coverage (or any other 
form requested by Lessor) and an Acord Form 25 for liability, workers' , 
compensation and umbrella coverage (or any other form requested by Lessor); 
provided that in the event that either such fonn is no longer available, such ' 
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any 
lender designated by Lessor; such certificates of insurance shall be delivered to 
Lessor prior to the Effective Date; and 

(x) Be issued by insurance companies licensed to do business in the 
states where the Property is located and which are rated A:VIII or better by Best's 
Insurance Guide or are otherwise approved by Lessor. 

It is expressly understood and agreed that (1) if any insurance required hereunder, or any 
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by 
Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of 
any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory 
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to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance 
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease; 
and (III) Lessee shall procure policies for all insurance for periods of not less than one year and 
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon 
Lessor's request, duplicate originals of insurance policies evidencing that insurance satisfying 
the requirements of this Lease is in effect at all times. 

Lessee shall pay as they become due all premiums for the insurance required by this 
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of 
this Section 10 within ten (10) days of the giving of written notice by Lessor to Lessee, Lessor 
shall be entitled to procure such ~nsurance. Any sums expended by Lessor in procuring such 
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon 
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately 
upon written demand therefor by Lessor. 

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee 
is required to obtain pUrsuant to this Section 10 may be carried under a "blanket" policy or 
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or 
policies that otherwise comply with the provisions of this Section 10 and specify the location of 
the Property. 

11. . Intentionally Omitted 

12. Compliance With Laws, Restrictions, Covenants, Encumbrances and 
Agreements. It is expressly understood and agreed that the obligations of Lessee under this 
Section shall survive the expiration or earlier termination of this Lease for any reason. 

A. Legal and Gaming Law Compliance. Lessee's us~ and occupation of the 
Property, the use and occupation of the Property by any other person (including but.not 
limited to any subtenants and WGl) and the condition of the Property, shall, at Lessee's 
sole cost and expense, comply with all Legal Requirem.ents (including without limitation 
the Americans with Disabilities Act and all Legal Requirements related to gaming 
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly 
file, or cause to be filed, and provide to Lessor any notices, reports or other filings that 
Lessee or any other Person is required to file or provide to any Governmental Authorities 
regarding the business operations conducted on or from the Property, including but not' 
limited to those described in Subsection D(iii) hereof and those required by 
Governmental Authorities with respect to gaming operations and the sales of tobacco and 
liquor on the Property, including any filings required to be made in connection with the 
change of ownership or control of Lessee and, within fifteen (15) days ofLesseets receipt 
of written notice from Lessor of any planned or actual change in the ownership or control 
of Lessor or any planned or actual change in the ownership of the Property. 

B. Acts Resultir;.g in Increased Insurance Rates. Lessee will use its 
commercially reasonable efforts to prevent any act or condition to exist on or about the 
Property which will materially increase any insurance rate thereon, except when such acts 
are required in the normal course of its.business and Lessee shall pay for such increase. 

Sample Lease 
11412006 

000160/09959 GBDOCS 469445v4 

8 

A.App.3711

A.App.3711



Lessee shall comply with all orders and directives of any insurance companies issuing 
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee 
shall not do, bring, or keep anything in or about the Property that will cause a 
cancellation of any insurance covering the Property. 

C. Prevention o/Nuisance. Lessee shall not commit nor cause or permit to 
be committed any public or private nuisance on the Property. 

Sample Lease 
1/4/2006 

D. Environmental. 

(i) Covenants. All uses and operations on or of the Property, 
including the use and operation ofUST's on the Property, whether by Lessee or 
any other Person, shall be in compliance with all Environmental Laws and 
permits issued pursuant thereto. Lessee shali keep the Property or cause the 
Property to be kept free and clear of all Environmental Liens, whether due to any 
act or omission of Lessee or any other Person. Lessee hereby represents and 
warrants that Lessee shall not install and shall not permit any person to install any 
asbestos containing materials (tlACM") or materials or equipment containing 
polychlorinated biphenyl C'PCBs") in the Property, and to the extent any ACM, 
PCBs or other Hazardous Materials are on or in the Property, the same shall be 
maintained, stored and used in accordance with all Legal Requirements. 

(ii) Notification Requirements. Lessee shall immediately notify Lessor 
in writing upon Lessee obtaining actual knowledge of (1) any Releases or 
Threatened Releases in, on, under or from the Property other than in Permitted 
Amounts, or migrating towards any of the Property; (2) any non-compliance with 
any Environmental Laws related in any way to any of the Property; (3) any actual 
or potential Environmental Lien; (4) any required or proposed Remediation of 
environmental conditions relating to any of the Property required by applicable 
Goveinmental Authorities; and (5) any written or oral notice or other 
communication which Lessee becomes aware from any source whatsoever 
(including but not limited to a Governmental Authority) relating in any way to 
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or 
on the Property, other than in Permitted Amounts, possible liability of any Person 
relating to the Property pursuant to any Environmental Law, other environmental 
conditions in connection with the Property, or any actual or potential 
administrative or judicial proceedings in connection with anything referred to in 
this Subsection D. 

(iii) Reports and Investigations. Lessee shall promptly supply Lessor 
with copies of all reports of any testing of the Property conducted by or at the 
request of Lessor or any Governmental Authorities and all submissions by Lessee 
to any Governmental Authority concerning environmental matters, the USTs, or 
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment 
issued by the State of Nevada, Division of Environmental Projection, for each 
UST at the Property no later than October 30 of each year, and gasoline storage 
tank permits issued by the Department of Air Quality Management of the County 
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in which the Property is located with respect to each UST on the Property no later 
than May 5 of each year, and such other certificates or pennits as may be issued 
or required by any other Governmental Authority; all of the foregoing shall 
evidence continuing compliance of each UST on the Property with all applicable 
Legal Requirements. Additionally, upon Lessor's reasonable request in the event 
that Lessor reasonably suspects that Contamination (as hereafter defined) may 
have occurred or be occurring at the Property, Lessee agrees to perfonn, at 
Lessee's sole expense, an environmental assessment of the Property, including 
soil borings, to confirm whether such Contamination is occurring. Additionally, 
at least ninety (90) days prior to the expiration of the Lease Tenn, Lessee agrees 
to perform an environmental assessment of the Property in order to define the 
nature and extent of Contamination, if any. 

(iv) Indemnification. Lessee shall indemnify, defend, protect and hold 
each of the Indemnified Parties free and harmless from and against any and all 
Losses, arising from or caused in whole or in part, directly or indirectly, by any of 
the following, unless arising from or caused by the gross negligence or willful 
misconduct of the ~ndemnified Party requesting indemnification: (a) the use, 
storage, transportation, disposal, release, discharge or generation of Hazardous 
Materials to, in, on, under or about the Property (whether occurring before or after 
the date hereof) (any of the foregoing in violation of Legal Requirements is 
"Contamination"), including diminution in value of the Property; and (b) the cost 
of any required or necessary repair, remediation, cleanup or detoxification and the . 
preparation of any closure or other required plans or reports, whether such action 
is required or necessary prior to or following transfer of title to the Property (such 
acts are sometimes referred to herein as "Corrective Action"), and (c) Lessee's 
failure to comply with any Legal Requirements. Lessee's obligations to perfonn 
Correction Action shall include, without limitation, and whether foreseeable or 
unforeseeable, all cost of any investigation (including consultants and attorneys 
fees and testing) required or necessary repair, remediation, restoration clean up, 
detoxification or decontamination of the Property and the preparation an~ 
implementation of any closure, remedial action or other required plans in 
connection therewith, and shall survive the expiration or earlier termination of the 
Term of this Lease. This agreement to indemnify, defend, protect and hold 
harmless each of the Indemnified Parties shall be in addition to any other 
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if -
any, at commOli law under all statutes and ordinances or otherwise and survive the 
tennination of the Lease. 

. In the event that Lessee is required to perfonn Corrective Action to 
address any Contamination, Lessee shall perfonn such activities in a diligent 
manner. In the event that Lessee has not completed its Corrective Action (if 
necessary), as required herein, by the expiration of the Lease Tenn, Lessor shall 
grant Lessee, and its consultants, contractors and agents a revocable license, at no 
cost to Lessee except as set forth in the succeeding sentence, to enter upon the 
Property from andafter the date of expiration of the Lease Tenn to conduct 
Cotrective Action and to place and remove all necessary equipment and 
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improvements on the Property sufficient to satisfY the requirements of all 
Governmental Authorities regarding the Contam.ination. If such post~expiration 
Corrective Action will unreasonably interfere with a reasonably foreseeable 
intended commercial use of the Property (Le., if Lessor cannot reasonably lease 
the Property for reasonable commercial uses at.reasonable market rents), the 
Lease Term shall be extended until sixty (60) days after the Corrective Action has 
been performed such that post-expiration Corrective Action by Lessee no longer 

. unreasonably interferes with a reasonably foreseeable commercial use of the 
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion 
date ofllie Corrective Action. 

E. Intentionally Omitted. 

F. Dealer Requirements. In addition to the requirements set forth in this 
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with 
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor 
providing information it obtains to Dealer and to Lessor obtaining from Dealer 
infonnation which Dealer receives relating to Lessee's operation of its business on the 
Property. 

G. WGf Agreements. Lessee represents that the WGI Agreement is in full 
force and effect, and that the WGI Agreement permits WGI to operate gaming machines 
on the Property. Lessee shall abide by all the terms and conditions of the WGr 
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if 
WGI has such approval rights under the WGI Agreement. 

H. Winner's Corner. Lessee shall at all times operate the gas station and 
convenience store on the Property under the trade name "Winner's Corner" and/or under a 
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oil, or the such). 

13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and 
expense, be responsible for keeping all ofthe buildings, structures~ improvements arid signs 
erected on the Property in good and substantial order, condition, and repair, including but not 
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs, 
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems, 
any building security and monitoring system, windows, walls, doors, electrical and other utility 
systems and equipment, mechanical equipment, plumbing and all other components of the 
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing, 
resurfacing and striping of walkways, driveways and parking areas, and adjacent public 
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of 
trash, maintenance ofutiHty lines and exterior lighting andsignage on Property, and any 
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any 
Pennitted Encumbrances. All such replacements, maintenance and repair shall keep the Property 
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal 
Requirements and insurance regulations. Lessee must make all repairs, corrections, 
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements 
Sample Lease 11 
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or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly 
waives the benefit of any statute now or hereinafter in effect which would otherwise afford 
Lessee the right to make repairs, corrections, improvements or alterations at Lessor's expense or 
to terminate this Lease because of Lessor's failure t~ keep the Property in good order, condition 
or repair, or which would otherwise require Lessor to make repairs, correctionS, improvements, 
replacements or alterations. If the buildings or any improvements on the Property violate any 
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of 
a Governmental Authority or the-written demand of a party to or beneficiary of any Permitted 
Encumbrance, repair, restore, relocate andlor rebuild the same in accordance with Legal 
Requirements (including any special or conditional use permits or other variances granted 
specifically for the Property) and the Permitted Encumbrances. 

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage 
or destruction to any buildings, structures or improvements erected on the Property from acts of 
God or any other catastrophes or caUses. AJJ.y such repairs or reconstruction shall restore the 
buildings and all improvements on the Property to substantially the same condition immediately 
prior to such damages or destruction and this Lease shall remain in full force and effect, 
provided, however, that Lessee shall have the right to replace the improvements with different 
structures so long as (a) the value of the Property with such different structures is no less than the 
value of the Property immediately prior to the date of casualty and the different square footage of 
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new 
structure can be built and occupied in compliance with Legal Requirements (including any _ 
special or conditional use permits or other variances granted specifically for the Property) and 
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are 
herein called a "repair") shall be commenced within a reasonable time however no more than 
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the 
date that all permits and other approvals necessary to authorize such rebuilding have been issued 
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds 
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been 
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to 
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to 
commencing the repair t6 pennit the Lessor to post appropriate notices of non-responsibility, and 
all such repair work shall be subject to the provisions of Section -14 hereof related to alterations, 
improvements and additions to the Property. 

The proceeds of any insurance maintained under Section 10 hereof shall be made 
available to Lessee for payment of costs and expense of repair. 

14. Waste; AlteI:ations and Improvements; Trade Fixtures and Equipment. 
Lessee shall not commit actual or constructive waste upon the Property. During the Lease 
Tenn, Lessee may construct any additions or improvements to the }>roperty and make such 
structural or non-structural alterations to the Property as are reasonably necessary or ,desirable for 
Lessee's use ofthe Property for a Permitted Facility. All improvements,alterations, or additions 
shall be constructed by Lessee at Lessee's sole cost and expense. Prior to the commencement of 
construction of any additions, improvements, or alterations to the Property, Lessee shall give 
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non­
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written 
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consent, Lessee shall not make any alterations that will decrease the value or function of the 
improvements located on the Property. 

Lessee's right to make any alterations, improvements and additions shall be deemed 
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authorities, 
the furnishing of a copy thereof to Lessor prior to the commencement o{the work and the 
compliance by Lessee of all conditions of said pennit in a prompt and expeditious manner. All 
alterations, improvements or other construction by Lessee shall be in compliance with all Legal 
Requirements, and all alterations and improvements shall be done and performed in good and 
workmanlike manner, using new and first quality materials. All costs of any such improvements 
shall be paid by Lessee. 

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any 
structural, mechanical or interior utility improvements and alterations made, a swom 
construction statement, lien waivers from all persons or entities providing materials, services or 
equipment for the work completed and, if available, ali endorsement to Lessor's policy of title 
insurance or other evidence from a title company confirming the absence of any liens or other 
matters of record related to the work performed. 

Unless expressly released by Lessor in writing, all improvements or alterations shall be 
andremain, at the time of expiration or other termination of this Lease, the property of Lessor 
Without payment or offset unless such improvements are not attached to the Property. 
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipment, 
doors, ceiling and floor tiles, and· wall coverings shall become the property of Lessor and remain 
in place on the Property upon expiration or other termination of this Lease. 

During the Lease Term, Lessee shall have the right to locate in the Property such personal 
property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixtures and 
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee's use and 
occupancy of the ·Property. . . 

All Fixtures and Equipment shall be provided by Lessee at Lessee's own cost and 
expense. During the term of this Lease, Lessee may remove any Fixtures and Equipment 
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property 
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration 
necessitated by the removal of Lessee's Fixtures and Equipment, including but not limited to 
damage resulting from removal of any of Lessee IS signs in or about the Property. 

Lessee shall keep the Property free and clear of all mechanic'S, materialmen or similar 
liens, including, but not limited to, those resulting from the construction of alterations, 
improvements, additions, trade fixtures, and equipment performed by or for Lessee. 

Lessee shall have the right to contest the correctness or validity of any such lien i:t; 
Lessee first procures and records a lien release bond issued by a corporation authorized to issue 
surety bonds in the state in which the Property are located in an amount required by Legal 
Requirements to remove such lien. The bond or its equivalent shall meet all applicable 
requirements of the state in which the Property are located. In the event that any lien does so 
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in 
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and 
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount 
so paid by Lessor. On final determination of the lien or claim of lien Lessee will immediately 
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or 
satisfied. In. addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and 
costs in participating in such action if Lessor shall decide it is in its best interest to do so. 

15. IndemnifIcation. Lessee agrees to use and occupy the Property at its own risk 
and hereby releases Lessor and Lessor's agents and employees from all claims for any damage or 
injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or 
liable to Lessee or Lessee's employees, agents, customers or invitees for bodily injury, personal 
injury or property damage occasioned by the acts or omissions of any other lessee or such 
lessee's employees, agents, contractors, customers or invitees. In addition to other specific 
indemnification provisions set forth in this Lease,. Lessee shall indemnifY, protect, defend and 
hold harmless each of the Indemnified Parties from and against any and all Losses caused by, 
incurred or resulting from Lessee's use and occupancy of the Property, whether relating to its 
original design or construction, latent defects, alteration, maintenance, use by Lessee or any 
Person thereon, with supervision or otherwise, or from any breach ot: default under, or failure to 
perform, any tenu or provision of this Lease by Lessee, its officers, employees, agents or other 
Persons. It is expressly understood and agreed that Lessee's obligations under this Section shall 
survive the expiration or earlier termination of this Lease for any reason. 

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary 
Obligations herein provided ~d shall keep and perform all of the tenus, covenants and 
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor's 
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the 
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements, 
leases or licenses now affecting the Property or hereinafter made by Lessee. 

17. Inspection; Right of Entry. Lessor and its authorized representatives shall have 
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of 
an emergency, in which case no prior notice shall be required), to enter the Property or any part 
thereof and to inspecfthe same; to serve, post, or keep posted any notices required or allowed 
under the provisions ofthis Lease or by law; to show the Property to prospective brokers, agents, 
buyers, or persons interested in an exchange, at any time; and to show the Property to 
prospective tenants with4l two hundred forty (240) days prior to the expiration of this Lease or 
any time during the option period and to place upon the Property any "to let" or "for lease" signs 
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee 
hereby waives any claim for damages for any injury or inconvenience to or interference with 
Lessee's business, any loss of occupancy or quiet enjoyment of the Property and any other loss 
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the 
negligence or intentional misconduct of Lessor. 

18. 
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A. Damage or Destruction to the Property; No Abatement of Rent. lfthe 
Property is damaged or destroyed as a result of fire or other casualty Lessee shall 
promptly restore the Property pursuant to the terms of Section 13 hereof. 
Notwithstanding the partial or total destruction of the Property and any part thereof, and 
notwithstanding whether the casualty is insured or not, there shall be no abatement of· 
Rentals or of any other obligation of Lessee hereunder including; without limitation) 
payment of operating expenses, insurance premiums and Taxes, by rea.s.on of such 
damage or destruction unless the Lease is terminated by virtue of another provision of 
this Lease. 

B. Option to Terminate. lfthe Property is damaged or destroyed during the 
last one (1) year ofthe Lease Term to the extent that the Property is untenable, Lessee 
may terminate this Lease as of the date of such damage or destruction by giving written 
notice to Lessor of ~uch election within thirty (30) days following the date of such fire or 
other casualty) in which case, all insurance proceeds related to the Property (other than 
attributable to Lessee's Fixtures and Equipment) will be paid over to Lessor, or if 
required by Lessor's Lender, to such lender. 

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of 
the convenience store building on the Property; or (ii) twenty-five percent (25 %) or more 
of the padcing area at the Property shall be taken and Lessee determineS in its reasonable 
discretion that such Taking will have a material adverse impact on the ability of Lessee to 
conduct its normal business operations from the Property, then, within thirty (30) days 
after the date on which Lesseereceives written notice of such Taking) Lessee may 
terminate this Lease by written notice to Lessor which termination shall be effective as of 
the date the condemning authority takes actual possession of the portion of the Property 
that is subject to the Taking. lfLessee terminates this Lease, Lessor shall promptly 

. refund to Lessee all unearned Annual Base Rental and other amounts paid ill advance by 
Lessee. 

D. Obligation to Restore. If a Taking does not result in a termination of this 
Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition 
similar in physical appearance to that which existed immediately prior to the Taking to 
the extent possible such that Lessee can conduct its normal business operations, Lessee 
shall commence such restoration within ninety (90) days after the occurrence of the 
taking and shall complete such restoration within six (6) months after the occurrence of 
the taking. 

E. Condemnation Award. Any condemnation award payable during the term 
of this Lease shall belong to and be paid to Lessor, including but not lin-Hted to awards 
payable with respect to damage to either the fee or leasehold estates, except that Lessee 
shall receive from the award the following: 
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i. If Lessee exercises its rights to terminate this Lease, the portion of 
the award, if any, attributable to Lessee's Equipment or Fixtures that are taken in 
the Taking and the unamortized Cost of any leasehold improvements made to the 
Property by Lessee after the date hereof that are taken in the Taking. 
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ii. The portion of the award, if any, attributable to severance damages 
for the repair or restoration of the Property (herein called "repair"), but only if 
Lessee does not exercise Lessee's right to terminate the Lease and further 
provided, that such damages shall be deposited and disbursed in accordance with 
. the provisions hereof related to the handling of insurance proceeds that are 
applied to a repair of the Property and Lessee shall promptly commence and 
diligently complete the repair so that upon completion the Property will have a 
character·and commercial value as nearly as possible equal to the value of the 
Property immediately prior to the taking, and further provided that, in the event 
such damages are insufficient to CQver the cost of repair, then any amounts 
required over the amount thereof that are required to complete said repair shall be 
promptly deposited with the disbursing entity by Lessee in advance of 
commencing the repair. 

111. Additionally, if this Lease is tenninated as a result of any such 
taking, Lessee shall be permitted to recover its relocation expenses and the going 
concern value of Lessee's business from the condemning authority (but not from 
Lessor or the portion of the award otherwise payable to Lessor) as provided by 
law. . . 

19. Intentionally Deleted. 

20. Default, Conditional Limitations, Remedies and Measure of Damages. 

A. Event ofDefoult. Each of the following shall be an event of default by 
Lessee under this Lease (each, an "Event of Default"): 

Sample Lease 
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(i) If any Rental or other Monetary Obligation due under this Lease is 
not paid within five (5) Business Days of notice it is past due, provided. however, 
that if within the first twelve (12) months of the Lease Term, Lessor has given 
two (2) such notices to Lessee; then a default shall be deemed to have occurred 
when such failure has continued for three (3) business days after the same is due, 
without notice thereofby Lessor to Lessee; and further, provided, however, that 
after the first twelve (12) months of the Lease Term, if Lessor has given such 
notice to Lessee within the preceding twelve (12) months, then a default shall be 
deemed to have· occurred when such failure has continued for three (3) Business 
Days after the same is due, without notice thereofby Lessor to Lessee; 

(ii) if there is an Insolvency Event; 

(iii) if Lessee fails to observe or perform any of the other covenants, 
conditions or obligations of Lessee in this Lease; provided, however, if any such 
failure does not involve the payment of any·Monetary Obligation, does not place 
any rights or property of Lessor in immediate jeopardy, as determined by Lessor 
in its reasonable discretion, then such failure shall not constitute an Event of . 
Default hereunder, unless otlierwiseexpressly provided herein, unless and until 
Lessor *all have given Lessee notice thereof and a period of thirty (30) days shall 
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have elapsed) during which period Lessee may correct or cure such failure, upon 
failure of which an Event of Default shall be deemed to have occurred hereunder 
without further notice or demand of any kind being required. If such failure 
cannot reasonably be cured within such thirty (30) day period, as determined by 
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of 
such failure, then Lessee shall have a reasonable period to cure such failure 
beyond such thirty (30) day period. If Lessee shall fail to correCt or cure such 
failure within such period and said period is not extended by the parties, an Event 
of Default shall be deemed to have occurred hereunder without further notice or . 
demand of any kind being required; 

(iv) if Lessee shall be liquidated or dissolved or shall begin 
proceedingS towards its liquidation or dissolution; or 

B. Remedies. Upon the occurrence of an Event of Default, with or without 
notice or demand, except as otherwise expressly provided herein or such other notice as 

. may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to 
exercise, at its option, concurrently, successively, or in any combination, all remedies 
available at law or in equity, including without limitation, anyone or more of the 
following: 

Sample Lease 
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(i) To temrinate this Lease, whereupon Lessee's right to possession of 
the Property shall cease and this Lease, except as to Lessee's liability, shall be 
terininated. Upon such termination, Lessor shall be entitled to recover liquidated . 
damages equal to the total of (i) the cost of recovering possession of the Property; 
(li) the unpaid Rental earned at the time of termination, plus interest at the Default 
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid 
Rental; (iv) the present value of the balance of the Base Annual Rental for the 
remainder of the Lease Term using a discount rate of four percent (4%), less the 
present value ofthe reasonable rental value of the Property for the balance of the 
Tenn remaining after a one--year period following repossession using a discount 
rate of four percent (4%); (v) costs of operating the Property until relet and the 
reasonable costs of performing any obligations of Lessee under this Lease to be 
performed upon termination or expiration of this Lease (including but not limited 
to the Lessee's obligati()ns under Sections 12.D and 27 hereof); and (vi) any other 
sum of money and damages reasonably necessary to compensate Lessor for the 
detriment caused by Lessee's default. . 

(li) To the extent not prohibited by applicable law, to reenter and take 
possession of the Property (or any part thereof) without being deemed guilty in 
any manner of trespass or becoming liable for any loss or damage resulting 
therefrom, without resort to legal or judicial process, procedure or action. No 
notice from Lessor hereunder or under a forcible entry and detainer statute or 
similar law shall constitute an election by Lessor to tenninate this Lease unless 
such notice specifically so states. If Lessee shall, after default, voluntarily give up 
possession of the Property to Lessor, .deliver to Lessor or its agents the keys to the 
Property, or both, such actions shall be·deemed to be in compliance with Lessor's 
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rights and the acceptance thereof by Lessor or its agents shall not be deemed to 
constitute a tennination" of the Lease. Lessor reserves-the right following any 
reentry and/or reletting to exercise its right to terminate this Lease by giving 
Lessee written notice thereof, in which event this Lease will terminate, and Lessor 
may recover liquidated damages as set forth in Subsection (i) above. 

(iii) To bring an action against Lessee for any damages sustained by 
Lessor or any equitable relief available to Lessor. 

(iv) To relet the Property or any part thereof for such tenn or terms 
(including a term which extends beyond the original Lease Term), at such rentals 
and upon such other terms as Lessor, in its sole discretion, may determine, with 
all proceeds received from such reletting being applied to the Rental and other 
Monetary Obligations due from Lessee in such order as Lessor may, in it sole 
discretion, detennine, which other Monetary Obligations include, without 
limitation, all commercially reasonable repossession costs, brokerage 
commissions, attorneys' fees and expenses and repair costs. Lessor reserves the 
right following any reentry and/or reletting to exercise its right to terminate this 
Lease by giving Lessee written notice thereof, in which event this Lease will 
terminate as specified in said notice. 

(v) To recover from Lessee all Costs paid or inCUlTed by Lessor as a 
result of such breach, regardless of whether or not legal proceedings are actually 
commenced. 

(vi) To immediately or at any time thereafter. and with or without 
notice, at Lessor's sole option but without any obligation to do so, correct such 
breach or default and charge Lessee all Costs incurred by Lessor therein. Any 
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be 
deemed to be Additional Rental hereunder and shall be immediately due from 
Lessee to Lessor. Any such acts by Lessor in correcting Lessee's breaches or 
defaults hereunder shall not be deemed to cure said breaches or defaults or 
constitute any waiver of Lessor's right to exercise any or all remedies set forth 
herein. 

(vii) To iminediately or at any time thereafter, and with or without 
notice, except as required herein, set off any money of Lessee held by Lessor 
under this Lease. 

(viii) To seek any equitable relief available to Lessor, including, without 
limitation, the right of specific performance. 

All powers and remedies given by this Section to Lessor, subject to applicable 
Law, shall be cumulative and not exclusive of one another or of any "other right or remedy 
or of any other powers and remedies available to Lessor under this Lease, by judicial 
proceedings or otherwise, to enforce the performance or observance of the covenants and 
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to 
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exercise any right or power accruing upon the occurrence of any Event of Default shall 
impair any other or subsequent Event of Default or impair any rights or remedies 
consequent thereto; Every power and remedy given by this Section or by Law to Lessor 
may be exercised from time to time, and as often as may be deemed expedient. by Lessor, 
subject at all times to Lessor's right in its sole judgment to discontinue any work 
commenced by Lessor or change any course of action undertaken by Lessor. 

C. Default by Lessor. Lessor shall be in default under this Lease if Lessor 
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if 
the failure to perform the obligation is not cured within thirty (30) days after notice of the 
default has been given by Lessee to Lessor. If the default cannot reasonably be cured 
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure 
the default within the thirty (30) day period and diligently and in good faith continues to . 
cure the default thereafter. 

Lessee, at any time after expiration of the cure period provided above and a 
subsequent Written notice to Lessor, may cure the default at Lessor's cost. If Lessee at 
any time, as a result of Lessor's default, pays any sum or performs any act that requires 
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to 
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate 
of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date' 
Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this 
Section 15 may be deducted or offset against Lessee's Base Monthly Rental. 

21. Mortgage, Subordination and Attornment.' Lessor's interest in this Lease 
andlor the Property shall not be subordinate to any liens or encumbrances placed upon the 
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed 
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI 
Agreement and any other agreements pursuant to which Persons other than Lessee have the right 
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be 
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee 
shall keep the Property free from any liens for work performed, materials furnished or 
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE IS NOT 
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED 
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR 
ANY PART OF THE PROPERTY OR LESSEE'S LEASEHOLD INTEREST THEREIN, AND 
ANY SUCH PURPORTED TRANSACTION SHALLBE VOID. 

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds 
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such 
interest shall not disturb Lessee's use and enjoyment of Lessee's rights mder this Lease so long 
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon 
demand, such further instruments which are accepta,ble to Lessee, subordinating this Lease to the 
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed 
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially 
reasonable. The Lessee acknowledges that the terms and provisions of the Instrument attached 
hereto as Exhibit C are commercially reaso:t;table. 
Sample Lease 19 
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If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this 
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences" 
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall 
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after 
such Deed of Trust and in that event such mortgagee, receiver or other secured party shall have 
the same rights with respect to this Lease as if it had been executed and deliver~ prior to the 
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver 
or other secured party_ 

In the event any purchaser or assignee of any mortgagee or deed of trust holder at a 
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee 
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to 
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a 
"Successor Lessor"), and recognize the Successor Lessor as lessor under this Lease, and, if the 
Successor Lessor in its sole discretion elects to recognize Lessee's tenancy under this Lease, this 
Lease shall continue in full force and effect as a direct lease between the Su.ccessor Lessor and 
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor 
under this Lease which accrue after the date that such Successor Lessor acquires title. The 
foregoing provision shall be self-operative and effective without the execution of any further 
instruments. 

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in 
writing of any breach or default by Lessor of any of its obligations under this Lease and give 
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default 
before Lessee may exercise any remedy with respect thereto. Upon request by Les89r, Lessee 
shall authorize Lessor to release to Lessee's financial statements delivered to Lessor pursuant to 
this Lease to such Lessor's Lender. 

22. Estoppel Certificate and Other Documents. At any time, and from time to 
time, each party shall, promptly and in no event later than ten (10) days after a request from the 
other execute, acknowledge and deliyer to the requesting party, as the case may be, a certificate 
in the form supplied by the requesting party, certifying: (A) that this Lease is in full force and 
effect and has not been modified (or ifmodified, setting forth all modifications), or, if this Lease 
is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the 
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have 
been paid under this Lease and the amount thereof then payable; (D) whether there are then any 
existing defaults by Lessee or Lessor in the perfonnance of its obligations under this Lease, and, 
ifthere are any such defaults, specifying the nature and extent thereof; (E) that no notice has 
been received by the certifying party of any default under this Lease which has not been cured, 
except as to defaults specified in the certificate; (F) the capacity of the person executing such 
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and; 
(G) and any other information reasonably requested by the requesting party. 

Lessor and Lessee further agree to reasonably negotiate execute all reasonable 
documents, including without limitation, estoppel certificates, non-disturbance certificates and 
other documents requested by WGI, any Lessorts Lender or any lender of Lessee in connection 
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with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assignment, sublease 
or other disposition of the Lessor's interest under this Lease. 

23. Assignment/Subletting. Lessee's interest in this Lease shall not, voluntarily, 
involuntarily, or by operation oflaw, be assigned to any third person or entity without the prior 
written consent of Lessor which will not be unreasonably withhold conditioned or delayed. 

In. the event of an assignment of Lessee's interest under this Lease to a third person or 
entity which has been approved by the Lessor, the original Lessee shall be relieved frqm any and 
all further obligations under the tenns of this Lease upon delivery to Lessor of an originally 
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon 
cure of all then existing defaults of Lessee unde!," the tenns of this Lease. 

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other 
agreements pursuant to which experienced and reputable operators are pennitted to occupy 
discreet portions of the convenience store building located on the site for uses that are 
complementary to or extensions of Lessee's gas station and convenience store operations (e.g., 
quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal contract 
units andlor UPSlFederal Express services) when such uses are not in violation of Legal 
Requirements or the Permitted Encumt>rances(such other agreements are referred to herein as 
"Pennitted Subleases"). Lessee may not sublease all or any part of the Property without the prior 
written consent of the Lessor, which shall not be unreasonably withheld, conditioned. or delayed. 
In no event will any Pennitted Subleases, or any other subleases that Lessor consents to relieve 
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee 
shall give Lessor at least thirty (30) days advance notice of any proposed Pennitted Sublease, 
which notice shall be accompanied by a copy of the fonn ofthe Permitted Sublease. 

Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to 
the foregoing paragraph shall provide that (i) the tenn thereof will not exceed the Initial Term 
hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and 
subtenant shall be subject to and bound by all the terms and conditions of this: Lease (except that 
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall 
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state 
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee's. 
successor under the sublease for the balance of the sublease tenn if this Lease is surrendered by 
Lessee or tenninated by reason of Lessee's default. 

24. Notices. All notices, demands, designations, certificates, requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Lease 
(collectively called "Notices") shall be in writing and given by anyone of the following: 
(A) hand delivery, (B) express overnight delivery service, (C) certified or registered mail, return 
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via 
certified or registered mail, return receipt requested, or by overnight delivery service, within one 
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered 
upon (i) receipt, ifhand delivered, (li) the next Business Day, if delivered by a reputable express 
overnight d<?livery service, (iii) the third Business Day following the day of deposit of such 
notice with the United States Postal Service, if sent by certified or registered mail, return receipt 
Sample Lease 21 
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of 
Section 24.D above. Notices shall be provided to the parties and addresses (or electronic mail . 
addresses) specified below: 

If to Lessee: 

. With a copy to: 

If to Lessor: 

With a copy to 

Berry-Hinckley Industries 
Attn: Paul A. Morabito 
425 Maestro Drive 
Reno, NV 89511 
Telephone: (775) 689-1222 
Facsimile: (775) 689-1232 

Hodgson Russ LLP 
Attn: Sujata Yalamanchili 
One M&T Plaza, Suite 2000 
Buffalo, NY 14023 
Telephone: (716) 848-1657 
Facsimil~: (716) 849-0349 

Ov~rland Development Corporation Inc. 
Attn: Larry Willard 
133 Glenridge Avenue 
Los Gatos, CA 95030 

Sam Chuck, Esq. 
Rossi, Hamerslough, Reischl & Chuck 
'1960 The Alameda, Suite 200 
San Jose, CA 95126 
Telephone: (408) 261-4252 
Facsimile: (408) 261-4292 

or to such other address or such other person as either party may from time to time hereafter 
specify to the other party in a notice delivered in the manner provided above. 

25. Holdover. If Lessee remains in possession of the Property after the expiration of 
the term hereof, Lessee, at Lessor's option and within Lessor's sole discretion, may be deemed a 
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary 
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be 
automatically increased to one hundred fifiypercent (150%) of the last Base Monthly Rental 
payable under this Lease. 

26. Intentionally Omitted. 

27. Surrender. At the expiration of the Lease Term, Lessee may remove from the 
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such 
removal and shall leave the Property broom clean and in good and working condition and repair 
inside and out, and comply with all of the requirements of Section 12,D hereof. Lessor may, in 
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment, 
personal property and vehicles to which Lessee is entitled but which Lessee does not remove 
from the Property pursuant to this Section within ten (10) days after notice, provided, however, 
that upon demand, Lessee shall reimburse Lessor for all costs incurred by LeSsor in removing 
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous 
Materials, USTs and related equipment, located in or about the Property that are left therein by 
Lessee or in restoring the Property to the condition required by this Lease. 

_ 28. Financial Statements; Compliance Certificate. Once per calendar year, and 
within 120 days after the end ofLessee~s fiscal year, Lessee shall furnish to Lessor audited 
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain 
such statements in confidence but may disclose any financial statements furnished by Lessee to 
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed 
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessorfs 
consultants and accountants; Lessor shall advise such permitted recipients that the financial 
statements furnished to them are to be held in confidence. In no event shall Lessorlmowingly 
disclose Lessee's financial statements -to competitors of Lessee. 

29. , Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts 
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the 
control of the party obligated to perfonn (each, a "Force Majeure Event") shall (;jxcuse the 
perfonnance by such party for a period equal to any such prevention, delay or stoppage, 
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and 
other Monetary Obligations to be paid hereunder. 

30. No Merger. There shall be no merger of this Lease nor of the leasehold estate 
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that 
the same person, corporation, firm or other entity may acquire or hold or own, directly or 
indirectly, (A) this Lease or the leasehold estate created by this Lease or any interest in this 
Lease or in such leasehold' estate, and (B) the fee estate or ownership of the Property or any 
interest in such fee estate or ownership. No such merger shall occur unless and until all persons, 
corporations, finns and other entities having any interest in (i) this Lease or the leasehold estate 
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof 
sought to be merged shall join in a written instrument effecting such merger and shall duly 
record the same. 

31. Characterization~ Lessor and Lessee acknowledge and warrant to each other that 
each has been represented by independent counsel and has executed this- Lease after being fully 
advised by said -counsel as to its effect and significance. This Lease shall be interpreted and 
construed in a fair and impartial manner without regard to such factors as the party which 
prepared the instrument, the relative bargaining powers of the parties or the domicile of any 
party. Whenever in this Lease any words of obligation or duty are used~ such words or 
expressions shall have the same force and effect as though made in the fonn of a covenant. 

32. Easements. During the Lease Term, Lessor shall not have the right to grant 
easements on, over, under and above the Property without the prior consent of Lessee, which 
consent will not be unreasonably withheld, conditioned or delayed. 
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33. Bankruptcy. Intentionally Omitted. 

34. Attorneys' Fees. In the event of any judicial or other adversarial proceeding 
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be 
entitled to recover all of its reasonable attorneys' fees and other Costs in addition to any other 
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be 
entitled to all attorneys' fees and all other Costs incurred in the preparation and service of any 
notice or demand hereunder, whether or not a legal action js subsequently commenced. 

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor 
and Lessee are executing Lessor's standard fonn memorandum of lease in recordable fonn, 
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease 
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to 
disclose to the public. Further, upon Lessor;s request, Lessee agrees to execute and 
acknowledge a termination of lease and/or qllit claim deed in recordable form to be held by 
Lessor until the expiration or sooner termination of the Lease Tenn. 

36. No Broker. Lessor and Lessee represent and warrant to each other that they have 
had no conversation or negotiations with any broker concerning the leasing of the Property. 
Each of Lessor and. Lessee agrees to protect, indemnify, save and keep harmless the other, 
against and from all liabilities, claims, losses, Costs, damages and expenses, including attorneys' 
fees, arising out of, resulting from or in connection with.their breach of the foregoing warranty 
and representation. . 

37. Waiver of Jury Trial and Punitive, Consequential. Special and Indirect 
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right 
either may have to a trial by jury with respect to any and all issues presented in any action, 
proceeding, clainl or counterclaim brought by either of the parties hereto against the other or its 
successors with respect to any matter arising out of or in connection with this Lease, the 
relationship of Lessor and Lessee, Lessee's use or occupancy of the Property, and/or any claim 
for injury or damage, or any emergency or statutory remedy. TIlls waiver by the parties hereto of 
any right either may have to a trial by jury has been negotiated and is an essential aspect of their 
bargain. Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it . 
may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's 
Lenders, and any of the Affiliates, officers, directors, members, managers or employees of 
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented 
in any action, proceeding, claim or coWlterclaim brought with respect to any matter arising out of . 
or in connection with this Lease or any document contemplated herein or related hereto. The. 
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect 
damages has been negotiated by the parties hereto and is an essential aspect of their bargain. 

38. Miscenane~us. 

A. Timels of the Essence. Time is of the essence with respect to each and 
every provision of this Lease. 
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B. Waiver and Amendment. No provision of this Lease shall be deemed 
waived or amended except by a written instrument unambiguously setting forth the 
matter waived or amended and signed by the party against which enforcement of such 
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of 
the same or any other matter on any future occasion. No acceptance by Lessor of an 

. amount less than the Rental and other Monetary Obligations stipulated to be due under 
this Lease shall be deemed to be other than a payment on account of the earliest such 
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or 
statement on any check or letter accompanying any such payment be deemed a waiver of 
Lessor's ~ght to collect any unpaid amounts or an accord and satisfaction. 

C. Successors Bound. Except as otherwise specifically provided herein, the 
tenns, covenants and conditions contained in this Lease shall bind and inure to the benefit 
of the respective heirs, successors, executors, administrators and assigns of each of the 
parties. hereto. 

D. Captions. Captions are used throughout this Lease for convenience of 
reference only and shall not be considered in any manner in the construction or 
IDterpretation hereof. 

E. Severability. The provisions of this Lease shall be deemed severable. If 
any part of this Lease shall" be held unenforceable by any court of competent jurisdiction, 
the remainder shall remain in full force and effect, and such unenforceable provision shall 
be reformed by such court so as to give maxmium legal effect to the intention of the 
parties as expressed therein. 

F. Other Documents. Each of the parties agrees to sign such other and 
further documents as may be necessary or appropriate to carry out the intentions 
expressed ih this Lease; provided such documents are reasonably acceptable to each 
parties' counsel. . 

G. Entire Agreement. This Lease and any other instruments or agreements 
referred to herein, constitUte the entire agreement betWeen the parties with respect to the 
subject matter hereof, and there are no other representations, warranties or agreements 
except as herein provided. 

H. Forum Selection; Jurisdiction; Venue; Choice o/Law. For purposes of 
any action or proceeding arising out of this Lease, the parties hereto expressly submit to 
the jurisdiction of all federal and state courts located in the State of Nevada. Lessee 
consents that it may be served with any process or paper by registered n;tail or by personal 
service within or without the State of Nevada in accordance with applicable law. 
Furthermore, Lessee waives and agrees not to assert in any such action, suit or 
proceeding that it is not personally subject to the jurisdiction of such courts, that the 
action, suit or proceediIig is brought in an inconvenient forum or that venue of the action, 
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict 
the right of Lessor to commence any proceeding in the federal or state courts located in 
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the state where each Property is located to the extent Lessor deems such proceeding 
necessary or advisable to exercise remedies available under this Lease. 

I. Counterparts. This Lease may be executed in one or more counterparts, 
each of which shall be deemed an original. 

J. Prohibited Persons and Transactions:. Lessee and Lessor (each ~ 
"Representing Party") represents to its current knowledge fo the other that the 
Representing Party is not a person or entity, nor owns property or interests in property, 
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and 
entitled "Blocking Property and Prohibiting Transactions with Persons Who ColIllllit, 
Threaten to Commit or Support Terrorism" or under any rules and regulations related 
thereto. 

39. Intentionally Omitted. 

40. Amendments to Accommodate Sale to Tenants In Common. At the request of 
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably 
necessary to accommodate Lessor's sale of the Property to temmts in common (and subsequent 
management of the Property by such tenants in common or a manager appointed by them), 
provided that such amen,dments do not materially and negatively impact Lessee's obligations 
hereunder. 

[Remainder of page intentionally left blank; signatures follow] 
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IN WITNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date 
first above wrinen. 

STATE OF ta4f~ ) 
) ss 

COUNTY OF .~ dt:l/~ ) 

LESSOR: 

~&-. ~~ YWILjJ&D . 

Tax Identification No. S.:s'73 ... S~- 07'0 Y 

The foregoin instrument .. was acknowledged before me op .' zl Z jt> ~ by 
It/.<</, the t~ . 'of {lJ.e:..ld~ , . on behalfoftbe 

~bility company. . 

My CommissioJ~ Expires: } D "6,, {) 9-
Notary Public 
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STATE OF CAf..fFORNJA . 
COUNiYOF~S~an~la~Cm~m~ __________________ __ 

On O!!r;gmber 2. 2005 

IlraT Seda 

beforems. 

a Notary Publia In and for sald cQU/'Ity anI! Slate. psrsanaUy 
6DpearetJ 

Larty J, Willard 

persohally known [0 me {Dr provecl 10 me on the basis 01 
satISfactory evidenoe) to be the pe/'SOlI(s) whose nama(s) 
is/aml subscribed 10 the within Instrument and acknowledged to 
me that he/she/they execUled the same In his/her/lhelr 
authorized capaGlty(les) and thaI bV hlslher/lhelr slgnature(s) 
on the IniltUrnent the "eI'Sonts), or 1lJe entlty L1pon behalf af 
which the person(s), acted, executed Ute instrument. ' . 

WITNeSS my hand(ancl official seal. 

Signa.lUre ~ .:J. ~ 

I S.S. 

TINA. T. S£OA 
commln'lOll /I 1.441 D19 

NQlalY Pubh~ • Ccnlomla ~ 
SCInta elcllCl COIAnly 

Mv Ccmm. ExpIrss Oel t 5. 2007 

(1"hls area for official notorial s!!:al) 

no~dc I't~. (01 D69DI 
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~Ii~~~' 
STATEOF~.K) 

OV~\..(......> )SS 
COUNTY OF W'~lt') 0 

.... ;, 

LESSEE: 

BERRY .. HINCKLEY INDUSTRIES t a. Nevada. . 
coIporati.on 

Br.~~~ ____ --____ --____ ----
ill Motabito, its Chief ;Executive Officer 

Tax Identification No. 88-0125101 

The foregoing instrument was acklioWledged before me on \ /4-/ () b by Paul 
Morabito, as CbiefExecutive Officer ofBERRY·BlNCKLEY INDUSTRlESt a Nevada 
corpora non, on behalf of the corporation. 

My Commission Expires: Z./, =r I D ~ 
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EXHIDITA 

DEFINED TERMS 

The following terms shall have the following meanings for all purposes of this Lease: 

"Additional Rentar' has the meaning set forth in Section 4.C. 

"Adjustment Date" means __ -.,-___ -" and every anniversary thereafter during the 
Initial Term, and any Extension Tenn. 

"Affiliate" means any Person which directly or indirectly controls, is under common 
control with or is controlled by any other Person. For purposes of this definition, "controls", 
"under common control with", and "controlled by" means the possession, directly or indirectly, 
of the power to direct or cause the direction of the management and policies of such Person, 

. whether through the ownership of voting securities or otherwise. 

"Base Annual Rentaf' means $1,464,375.00. 

"Base Monthly Rentaf' means an amount equal to 1112 of the applicable Base Annual 
Rental. 

"Business Day" means Monday through Friday, except those ·days on which the United 
States Postal Service does. not deliver regular first-class mail. 

"Casualty" means any loss of or damage to any property inCluded within or related to any 
Property or arising from an adjoining prop.erty caused by fire, flood or other casualty. 

"Condemnation" means a Taking and/or a Requisition. 

HCosts" means all reasonable costs and expenses incurred by a Person, including without 
limitation; reasonable attorneys' fees and expenses, court costs, expert witness fees, costs oftests 
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial 
transcripts, copies and other similar costs and fe~, brokerage fees, escrow fees, title insurance 
and other insurange premiums, appraisal fees, stamp taxes, reCording fees and transfer taxes or 
fees, as the circumstances require. 

"Dealer" means any Person that supplies gasoline andlor diesel fuel to Lessee at the 
Property for sale to third parties, or its successor or assigns. 

"Dealer Agreemenf' means a written agreement or other document granting Lessee the 
right to operate a gas station operation Wlder the flag, brand or trade name of a Dealer. 

"Default Rate" means 18% per annum or the highest rate permitted by law, whichever is 
less. 
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"Deed of Trust" means any and all deeds oftrus!, mortgages or other liens to secure debts 
or other security instruments here and after placed by Lessor on the Property or any part thereof 
(except the Lessee's personal property or trade fixtures), and to any and all renewals, 
modifications, consolidations, replacements, extensions or substitutions of any such instruments, 

"Effective Date" has the meaning set forth in Section 3 of this Lease. 

"Environmental Laws" means federal, state and local laws, ordinances, common law 
requirements and regulations and standards, rules, policies and other governmental requirements, 
administrative rulings and court judgments and decrees having the effect of law in effect now or 
in'the future and including all amendments, that relate to Hazardous Materials, Regulated 
Substances, USTs, andlor the protection of human health or the environment, or relating to 
liability for or Costs of Remediation or prevention of Releases, and apply to Lessee andlor the 
Property. . 

"Environmental Liens" means liens that may be imposed pursuant to Environmental 
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618. 

"Event of Defaulf' has the meaning set forth in Section 20.A. 

"Expiration Date" has the meaning set forth in Section 3: 

"Extension Option"has the meaning set forth in Section 3. 

"Extension Term" has the meaning set forth in Section 3. 

"Force Majeure Event' has the meaning set forth in Section 29. 

"Governmental Authon'ty" means any governmental authority, agency, department, 
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United 
States, any state or any political subdivision thereof (including but not limited to the Nevada 
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada 
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce 
any federal, state and local laws, statutes, ordinances, rules or regulations, including common 
law, or to issue court orders. 

"Hazardous Materials" includes: (a) oil, petroleum products, flammable substances, 
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or 
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons 
on or about the Property, cause the Property to be in violation of any local, state or federal law Or 
regulation, (including without limitation, any Environmental Law), or are defined as or included 
in the definition of "hazardous substances", ''hazardous wastes", ''hazardous materials", "toxic 
substances", "contaminants", "pollutants'" or words of similar import under any applicable local, 
state or federal law or under the regulations adopted, orders issued, or publications promulgated 
pursuant thereto, including, but not limited·to: (i) the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C.' §9601, .m ~.; (ii) the 
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, et ~.; (iii) the 
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et ~.; and 
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b) 
asbestos in any form which is or could become friable, urea formaldehyde foam insulation, 
transfonners or other equipment which contain dielectric fluid containing levels of 
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks; 
and (d) .any other Regulated Substances, chemical, material or substance, exposure to which is 
prohibited, limited or regulated by any governmental authority or which mayor could pose a 
hazard to the health and safety of the occupants of the Property or the owners andlor occupants 
of any adjoining property. 

"Indemnified Parties" means Lessor, any Lessor's Lenders and their members, managers, . 
officers, directors, shareholders, partners, employees, agents, servants, representatives, 
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns, 
including, but not limited to, any successors by merger, consolidation or acquisition of all or a 
substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable. 

"Initial Term" has the meaning set forth in Section 3. 

"Insolvency Event' means (a) Lessee's (i) failure to generally pay its debts as such debts 
become due; (ii) a~~tting in writing its inability to pay its debts generally; or (iii) making a 
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against 
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under 
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking 
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official 
for it or for any substantial part of its property, and in the case of any such proceeding instituted 
against Lessee, either such proceeding shall remain undismissed for a period of one hundred 
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee 
taking any corporate action to authorize any of the actions set forth above in this definition. 

"Law(s)" means any constitution, statute, rule oflaw, code, ordinance, order, judgment, 
decree, injunction, rule, regulation, policy, requirement or administrative or judicial 
determination, even if unforeseen or extraordinary, of every duly constituted Governmental 
Authority, court or agency, now or hereafter enacted or in effect. 

"Lease Term" shall have the meaning described in Section 3. 

"Legal Requirements" means the requirements of all present and future Laws (including 
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and 
discrimination against, disabled individuals), all judicial and administrative interpretations 
thereof, includirig any judicial order, consent, decree or judgment, and all covenants, restrictions 
and conditions now or hereafter of record which may be applicable to Lessee or. to the Property, 
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or 
restoration ofto the Property, even if compliance therewith necessitates structural changes or 
improvements or results in interference with the use or enjoyment of the Property. 

"Lessor's Lender" means any lender of Lessor that has a lien on the Property, including 
any lenders named in any Deed of Trust. . 
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"Losses" means any and all claims, suits, liabilities (including, without limitation, strict 
liabilities), actions, proceedings, obligations, debts, damages,losses, Costs, diminutions in value, 
fmes, penalties, interest, charges, fees, judgments, awards, amounts paid in settlement and 
damages of whatever kind or nature, inclusive of bodily injury and property da:mage to third 
parties (including, without limitation, attorneys' fees and other Costs of defense). 

''Monetary Obligations" means all Rental and all other sums payable or reimbursable by 
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified 
Party. 

"Notices" has the meaning set forth in Section 24. 

"Permitted Amounts" shall mean, with respect to any given level of Hazardous Materials 
or RegUlated Substances, that level or quantitY of Hazardous Materials or Regulated Substances 
in any form or combination of fonns which does not constitute a violation of any Environmental 
Laws and is customarily employed iI4 or associated with, similar businesses located in the states 
where the Property is located; 

"Permitted Encumbrances" shall mean those covenants, restrictions, reservations, liens, 
conditions, encroachments, eas~ents, survey exceptions, parties in possession and other_ matters 
oftitle that affect the Property as of the date of Lessor's acquisition thereof and those items 
which hereafter affect title as permitted under this Lease, including but not limited to those 
identified in the owner's policy of title insurance issued to Lessor by First American Title 
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property. 

"Permitted Facility" means a gas station with convenience store (and restaurant and 
postal unit operations within a convenience store), and uses incidental or related thereto 
including but not limited to a car wash, quick lube/oil change facility, the operation of gaming 
deyices within the convenience store and offices for Les~ee's operations, together with uses that 
are complementary to or extensions of Lessee's gas station and convenience store operations 
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal 
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal 
Requirements or the Pennitted Encumbrances. 

"Permitted Sublease" has the meaning set forth in Section 23. 

"Person" means any individual, partnership, corporation, limited liability company, trust, 
unincorporated organization, Govemme~tal Authority or any other form of entity. 

"Property" means, that parcel or parcels of real estate located at the address set forth in 
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates 
or easement estates), together with all rights, privileges, and appurtenances associated therewith, 
all buildings, fixtures and other improvements now or hereafter located on such parcels of real 
estate (whether or not affixed to such real estate ). 
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"Regulated Substances" means ''petroleum'' and "petroleum-based substances" or any 
similar tenns described or defined in any of the Environmental Laws and any applicable federal, 
state, county or local laws applicable to or regulating USTs. 

"Release" means any presence, release, deposit, discharge, en1ission, leaking, spilling, 
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or 
other movement of Hazardous Materials, Regulated Substances or USTs. 

"Rem-ediation" means any response, remedial, removal, or corrective action, any activity 
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials, 
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action 
to comply with any Environmental Laws or with any permits issued pursuant thereto, any 
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory 
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or 
USTs. 

"Rental" means, collectively, the Base Annual Rental and the Additional Rental. 

"Rent Adjustment' has the mearring set forth in Section 4.B. 

"Successor Lessor" has the'meaning set forth in Section 21. 

"Taldng" means (a) any taking or damaging of all or a portion of the Property (i) in or by 
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or 
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such 
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de 
facto condemnation that constitutes a compensable taking under applicable law. The Taking 
shall be considered to have taken place as ofth~ later of the date actual physical possession is 
taken by the condemnor, or the date on which the right to compensation and damages accrues 
under the'law applicable to the Property. 

"Threatened Release" means a substantial likelihood of a Release which requires action 
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments, 
surface or subsurface strata, ambient air or any other environmental medium comprising or 
surrounding any Property which may result from such Release. 

"USTs" means anyone or combination of tanks and associated product piping systems used 
in conneqtion with storage, dispensing and general use of Regulated Substances. 

"WGI'I means Winner's Gaming, Inc. 

"WGI Agreement" means any and all agreements of Lessee with WGI pursuant to which WGI 
currently operates gaming machines or devices and related equipment (or the technological 
evolution thereof) on the Property and any Substitute WGIAgreement (as defined in Section 12.F). 
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EXHffiITB 

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY 

PROPERTY ADDRESS: 7695 -7699 S. Virginia Street, Reno, Nevada (APN 043-011-48) 

PROPERTY LEGAL DESCRIPTION: 

Parcel I 

The land referred to herein is situated in the City of Reno, County of Washoe, State of Nevada, 
located within a portion of the South Balf(S 1/2) of the Northwest Quarter (NW 114) of Section 
6, Township 19 North, Range 20 East, M.D.M., and being more particularly described as 
follows: 

CollllD,encing at the Southwest comer as Parcel "C", a found nail and tag on a fence post, as 
shown on Parcel Map No. 218, File No. 388954, on file in the County Recorders Office, Washoe 
County, Nevada; thence North 00°16'56" East, a distance of 579.25 feet to the Northerly side of 
Longley Lane, Thence along said Northerly side South 69°21'09" West, a distance of21.41 feet 
to the true point of beginning. 

Thence along the said Northerly line of Longley Lane South 69°21'09" West, a distance of 
301.22 feet to the Easterly line of U.S. 395; thence along said Easterly line North 21 °04'38" 
West, a distance of 653.04 feet; thence leaving said Easterly line North 14°55'49" East, a 
distance of 126.66 feet, thence North 89°52'07" East, a distance of 458.81 feet; thence North 
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance of213.17 feet to 
the Westerly line of South Virginia Street; thence along said Westerly line South 20°39'19" East, 
a distance of257.92 feet; thence leaving said westerly line of South Virginia North 89°40'18" 
West, a distance of275.76 feet; thence South. 00°16'56" West, a distance of 406.67 feet to the. 
true point ofbeginning. 

Parcel II 

A non-exclusive easement for ingress, egress and access by and for vehicular pedestrian traffic· 
and vehicle parking as set forth in that certain mutual parking and access agreement recorded 
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe 
County Recorder's Office, Washoe County, Nevada. 

Note: The above metes and bounds legal description appeared previously in that certain 
document recorded August 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695. 
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GORDON 9 SILVER

April 12, 2013

VIA EMAIL & REGULAR MAIL: 
Email: 1.steven.goldblatt@gmail.com

The Goldblatt Law Firm
Attn: L. Steven Goldblatt, Esq.
22 Martin Street
Gilroy, California 95037

Re: Berry-Hinkley Industries Inc. ("BHI") Lease Agreement (the "Lease") with regard
to 7695 S. Virginia St., Reno, Nevada (the "Leased Premises")

Dear Mr. Goldblatt:

By letter dated March 18, 2013, this office notified your client, Overland Development
Corporation Inc., that it had been retained by BHI and Mr. Jerry Herbst with regard to certain
outstanding obligations due regarding the Leased Premises. In part, we stated that BHI
determined it is simply not in the position to continue to operate the business located on the
Leased Premises and maintain the Lease. The losses it is experiencing can no longer be
sustained. As such, BHI intended to cease to operate the Leased Premises and offered to assist in
a coordinated turnover of the Leased Premises to either your client or its designated party,
affording your client the opportunity to maintain operations and preserve value. We proposed
that all negotiations in this regard must be concluded by April 1, 2013. By virtue of various
delays, and to provide your client more time to consider the alternatives, BHI determined not to
enforce this deadline.

While we have exchanged communications with regard to the Lease and the Leased
Premises, we have not received any communication with regard to such a turnover. We also
understand that Jackson Oil Co. has or will be contacting you with regard to leasing the Leased
Premises.

In the absence of any agreement or a demand by you to vacate the Leased Premises, BHI
will be vacating the Leased Premises on April 30, 2013. Again, BHI is prepared to coordinate
with you, your client or its designee a turnover of the Leased Premises on or before April 30,

3960 HOWARD HUGHES PARKWAY, NINTH FLOOR I LAS VEGAS, NEVADA 89169
T: 702.796.5555 I F: 702.369.2666
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Gordon Silver
Attorneys and Counselors at Law

April 12, 2013
Page 2

2013. Please contact Chris Kemper at 702-798-6400 immediately, but no later than April 20, to
coordinate a transition plan.

Very truly yours,

GORDON SILVER

GERALD M. GORDON, ESQ.

MMW/crs

cc:	 Jerry Herbst (via email)
Chris Kemper (via email)
Mark M. Weisenmiller, Esq. (via email)
Marc Berger (via email)

103565-002/1888559.doc
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OPERATION AND MANAGEMENT AGREEMENT 

THIS OPERATION AND MANAGEMENT AGREEMENT (the "Agreement"), dated 
the 1st day of May, 2013 (the "Effective Date"), is made and entered into by and between 
BERRY-HINCKLEY INDUSTRIES, a Nevada corporation (the "Operator"), and OVERLAND 
DEVELOPMENT CORPORATION INC., D/B/A LJW ENTERPRISES, INC., and 
t...fr'f-l..V AS TRUSTEE OF THE WILLARD FAMILY TRUST DATED 
NOVEMBER 14, 1987 (collectively, the "Owner") as follows: 

RECITALS 

A. Owner is the owner of that certain gas station and convenience store located at 7695 S. 
Virginia Street, Reno, Nevada (the "Location"). 

B. Operator is the tenant, and Owner is the landlord, under that certain Lease Agreement 
dated November 18, 2005, which encumbers the Location (as amended, the "Lease"). 

C. Operator has informed Owner that Operator intends to vacate and cease operations at the 
Location no later than April 30, 2013. Owner has requested that Operator remain in possession 
and continue to operate the Location until such time as Owner is able to find a replacement 
tenant for the Location. 

D. Operator has agreed to remain in possession and continue operating the Location upon 
the terms and conditions as set forth in this Agreement. 

NOW THEREFORE, in consideration of the mutual promises and undertakings 
contained in this Agreement, the Owner and Operator agree as follows: 

I. TERMITERMINATION. 

This Agreement shall be on a month to month basis commencing on the Effective Date. 
Either party hereto may terminate this Agreement at any time upon seven (7) days advance 
written notice to the other party. This Agreement shall automatically terminate on the last day of 
each month in which this Agreement is in effect if both parties do not agree, in writing, to renew 
this Agreement for an additional one (1) month period prior to the last day of the then current 
month. 

2. GENERAL SCOPE OF SERVICES. 

Owner hereby hires Operator as an independent contractor and Operator hereby accepts 
such engagement to provide for the Location such personnel as shall be required to operate and 
manage the Location as well as such other duties and responsibilities as are necessary to operate 
the Location (collectively, the "Services"). 

105000-00 11767 1095_ 2.doc 

LJW000261

A.App.3743

A.App.3743



3. RELATIONSHIP OF PARTIES. 

Nothing in this Agreement shall be construed as reserving to Owner any right to exercise 
any control over, or to direct in any respect Operator' s performance of the Services; the entire 
control and direction of the Services shall be and remain in Operator, subject only to Operator's 
performance of the obligations of this Agreement in compliance with all laws and regulations 
governing the operation of the Location and the Services provided at the Location. [t is 
expressly understood and agreed that it is not the purpose or intention of this Agreement to create 
between the parties hereto, nor shall the same be construed as creating, nor shall Owner or 
Operator ever assert that thi s Agreement creates or created the relation of employer and 
employee, co-employer or joint employer, any type of partnership relationship, a franchise 
relationship under the Federal Petroleum Marketing Practices Act or any state franchise laws, or 
any joint venture. Neither Operator nor any person performing any duties or engaged in any 
work pursuant to this Agreement for or on behalf of Operator is authorized to impose on Owner 
any obligations or liability whatsoever except as expressly provided herein. 

4. COMPENSATION TO OPERATOR. 

In consideration of Operator performing the Services and the other mutual covenants set 
forth herein, Owner shall pay to Operator the sum of Ten Thousand and No/lOOths Dollars 
($lO,OOO.OO) per month (the '·Fee"), and Owner then shall be entitled to all Net Profits (below 
defined) generated at the Location during each month of the tcrm of this Agreement. The Fee 
and Net Profits payment shall be payable as set fOlth below. 

Operator shall have fifty (50) days from the end of each month to tender the Net Profits 
to Owner and provide Owner with an accounting of the subject month's Net Profits. Based 
thereon, commencing on July 20, 2013, and continuing no later than the twentieth (20th

) day of 
each month thereafter as necessary depending on the length of the term of this Agreement, 
Operator shall tender to Owner the subject month' s Net Profits attributable to the Location, 
minus the Fee, which such Fee shall be retained by Operator. In the event that the Net Profits for 
any given month are negative or otherwise not sufficient to pay the Fee, Owner shall not be 
entitled to any payment and shall instead pay to Operator the an10unt of the negative Net Profits 
(if applicable) plus the balance of the Fee within three (3) days of receipt of written demand 
therefore. As used herein, the tem1 Net Profits shall mean the gross receipts collected by 
Operator in operating the Location in any given month, minus any and all expenses incurred by 
Operator in operating the Location during such month including, but not limited to, the cost of all 
insurance required to be carried by Operator as well as the actual cost to Operator of all 
inventory sold during such month (regardless of whether Operator purchased such inventory 
during the subject month, or any previolls month). Each payment of Net Profits to Owner 
hereunder (or alternatively, demand by Operator lor payment of the Fee andlor negative Net 
Profits) shall be accompanied by documentation, certified by an officer of Operator to be 
accurate, supporting Operator's calculation of Net Profits for the subject month. 
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5. RENT. 

During the term of this Agreement, Operator shall have no obligation to make the rent 
payments set forth in the Lease. Owner hereby acknowledges and agrees that the continuous 
operation of the Location by Operator and the payment of the Net Profits to Owner (if any) 
constitutes sufficient consideration for Operator's occupation of the Location and shall be in lieu 
of any obligation to pay rent under the Lease during the term of this Agreement. 

6. OPERA TOR'S EMPLOYEES. 

Operator shall select and maintain the staff of employees for the Location as Operator 
deems necessary for its performance of the Services hereunder. All personnel furnished by 
Operator for its perfornlance of the Services hereunder shall be the employees of Operator, and 
Operator shall have the right, in its sole and absolute discretion, to select, hire, pay, supervise, 
discipline and discharge such employees. Operator shall be responsible for payment and 
supervision of persOimel at the Location. 

7. INSURANCE. 

Operator shall at all times during the term of this Agreement maintain insurance in the 
types and amounts as is required by the Lease. 

8. DEFAULT -- REMEDIES. 

In the event either Owner or Operator defaults in the performance of any covenant or 
condition of thi s Agreement and, as to any such default, fails to remedy the same or fails to 
implement a corrective action plan acceptable to the non-defaulting Party within three (3) days 
after the complaining Party gives notice thereof to the other, then the non-defaulting party may, 
at its option and upon written notice to the other, terminate this Agreement without prejudice to 
any other rights or remedies such party may have here or by law. Either party's right to require 
strict performance of the other's obligations under this Agreement shall not be affected by any 
previous waiver, forbea rance, course of dealing, or trade custom or usage. 

9. INDEMNIFICATION. 

Owner shall indemnify and defend Operator, and its officers, directors, owners, 
employees, atli liates and agents against, and hold them harmless from, any and all costs, 
expenses, claims, suits, liabilities, loss and damages, including attorneys' fees arising out of or 
relating to this Agreement and/or the services provided by Operator under this Agreement, 
excepting therefrom costs, expenses, claims, suits, liabilities, loss and damages arising as a result 
of Operator ' s gross negligence. The indemnification obligations set forth herein shall survive the 
expiration or earlier termination of this Agreement. 

3 
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10. CONFLICTING PROVISIONS. 

Except as otherwise expressly provided herein, Operator' s use and occupancy of the 
Location shall be on the terms and provisions as set forth in the Lease. In the event of a conflict 
between the terms and provisions set forth in the Lease and the terms and provisions set forth in 
th;s Agreement, the terms and provisions of this Agreement shall control. 

TN WTTNESS WHEREOF, Owner and Operator have executed this Agreement as of the 
Effective Dale. 

"OPERATOR" 

BERRY-ffiNCKLEY INDUSTRIES, 
a Nevada corporation 

I05000·00 ln 671 095Jdoc 
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"OWNER" 

OVERLAND DEVELOPMENT 
CORPORATION INC., D/B/A LJW 
ENTERPRISES, INC., a 
_ CXZ.::· :...;" ___ corporation 

Trustee, HE WILLARD FAMILY TRUST 
DATED NOVEMBER 14, 1987 
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13 Symptoms of Bipolar Disorder: Are You Bipolar? 
By: Angela Ayles on Thursday, April 18th, 2013 

Bipolar disorder is a mood disorder that affects millions of people from all walks of life. According to medical professionals, people who suffer from this 
condition experience episodes of mania, which are typically followed by episodes of depression and vice versa. 

The most common symptom associated with bipolar disorder is mood swings. Individuals who are bipolar will experience heightened euphoria and 
happiness, followed by drastic depression and guilt. While mood swings are the most common symptom, they are not the only symptom. There are 
several other hallmarks of this condition and many of them contradict each other. Essentially, there are two types of symptoms: manic symptoms and 
depressive symptoms. Each set of symptoms produce very different types of behavior and are often experienced back to back in a short period of time. 

Below you will find a fist of bipolar symptoms from various medical sources as well as the type (manic or depressive, or both) associated with each: 

1. Mood Swings 
Type: Manic and Depressive 

Mood swings are the most common symptom of bipolar disorder and are a combination of the manic and depressive symptoms. 
A mood swing is characterized by high levels of positivity followed by high levels of negativity and depression or vice versa. 
Manic periods can last anywhere from a few days to a few months, as can their depressive counterparts. 

It is very important to note that many people with bipolar disorder also experience a buffer phase known as "hypomania." These 
are like mild manic episodes which do not significantly interfere with the patient's everyday responsibilities and behavior. In fact 
they may function better than normal. It is also common for people to experience mood instabilities in the days leading up to the 
full onset of a manic or depressive episode. 

2. Euphoria 
Type: Manic 

A manic episode will present symptoms of euphoria in patients. Sufferers experience a heightened level of happiness and a 
sense of accomplishment. They often engage in goal-oriented projects and activities, and feel "unstoppable" in the pursuit of 
these goals, even though they are often easily distracted from them. 

Some patients describe the euphoria of bipolar disorder as a kind of "high." They may feel very outgoing and unnaturally happy 
regardless of whether or not the social situation they are in warrants it. Conversely, the euphoria can suddenly give way to 
extreme irritability. 

3. Rapid Speech 
Type: Manic 
A good indication that someone is experiencing a manic episode is rapid speech. Patients will suddenly begin speaking 
extremely quickly for long periods of time, but they are rarely able to follow a train of thought through to its logical conclusion. 
Instead, they tend to jump from one subject to another in rapid-fire mode, displaying thought patterns that make little sense to 
others around them. 

The rapid speech symptoms are part and parcel of a general burst of energy which patients experience during a manic episode. 
Other characteristics include a sudden increase in pursuing goal-oriented activities and a feeling of being "unstoppable." 
Restlessness and an overestimation of one's own abilities are also hallmarks of the energy burst symptom. 

4. Increased 
Type: Manic 
Racing thoughts are a common manic bipolar symptom. Individuals will often have a difficult time focusing on one thing and will 
tend to over-analyze their thoughts. Thoughts and speech jump seemingly at random from one unrelated topic to another, which 
increases the patient's distractibaity. Such symptoms significantly hold back the patient's pursuit of goal-oriented objectives. 

During milder manic episodes kno'M'I as "hypomania,• patients are largely able to curtail the chaotic consequences of their 
racing thoughts. While patients may enjoy clarity of mind and high periods of productivity during the hypomania phase, these 
positive effects suddenly vanish when the patient descends into full-on mania. 

5. Irritation 
Type: Manic and Depressive 

Irritation and agitation are common in both manic and depressive episodes. Sufferers are easily irritated by situations they 
nonnally wouldn't be agitated with. Mood instabilities are typically present during both manic and depressive episodes; patients 
may quickly switch from one extreme to the other before returning to their euphoric or despondent baseline. 

Treatment for bipolar disorder often focuses on stabilizing mood, thus preventing both sudden and longer-phase shifts between 
happiness and sadness. The severity of mood swings are often used by clinicians to determine how well a given patient is (or is 
not) responding to treatment 

6. Increased Physical Activity 
Type: Manic 
When a person is experiencing a manic episode they will often have extremely high levels of energy. To help relieve the energy, 
sufferers often tum to physical activity. If someone suddenly feels the need to exercise excessively to exert energy, it may be an 
indication of an underlying problem if it continues in a cyclical pattern and is interrupted by long periods of lethargy. 

Another way in which this symptom manifests is through compulsive sexual behavior. During a manic episode, a patient may 
suddenly engage in risky or excessive sex with little to no regard for possible consequences. This can lead to a whole host of 
other issues, including STis and unwanted pregnancies. 
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7. Careless Use of Drugs/Alcohol 
Type: Manic 

Sometimes, people suffering from bipolar disorder will tum to drugs and alcohol. Careless use of these substances may be a 
warning sign of deeper issues. Worse, illicit drugs and excessive alcohol consumption have both been shown to further 
destabilize mood, which just makes the condition's symptoms all that much worse. 

Drugs and alcohol are also known to increase the anxiety that can accompany the hypomanic "bridge phase." It's little wonder 
that most successful treatment programs stress to patients that they must limit or eliminate alcohol consumption and avoid 
street drugs altogether. 

8. Decreased Need for Sleep 
Type: Manic 

As previously noted, manic episodes often involve large bursts of energy and euphoria. These symptoms can make it incredibly 
difficult to sleep. An individual experiencing this symptom may require less sleep, but won't necessarily feel tired or exhausted. 
Thus, this symptom is often mischaracterized as insomnia. 

A person suffering from insomnia experiences persistent difficulty falling asleep or staying asleep. This isn't quite v.tlat happens 
during a manic episode. Patients typically just don't feel tired to the same degree they nonnally would, and as such, they choose 
to stay up and use outlets to expend their energy rather than try to sleep. 

9. Missed Work 
Type: Manic and Depressive 
A common symptom of bipolar disorder is the inability to maintain a schedule. For this reason, many bipolar sufferers will often 
miss work (or school or other commitments). 
In fact, one of the key diagnostic criteria for the disorder is that the patient's symptoms are severe enough to interfere with his or 
her ability to function in day-to-day life. 

During a manic period, a person may miss work because they are too busy pursuing other activities they deem to be more 
important, or because they cannot focus on the task at hand. During a depressive episode, the patient may simply be too 
lethargic Ia get out of bed or fail to see the point In continuing to work. 

10. Fatigue 
Type: Depressive 
Contrary to manic symptoms, individuals suffering from a depressive episode will often experience extreme tiredness and 
fatigue. Wanting to go to bed, staying in bed late, and an overall lack of motivation throughout the day are all signs of bipolar 
disorder. These symptoms are one of the clearest examples of the day-to-night dichotomy between mania and depression. 

In addition to physical fatigue, patients often feel mentally ' bogged down" during a depressive episode, despite the fact that they 
are getting ample sleep. Mental sluggishness replaces energetic goal-oriented euphoria. and patients suddenly Jack the drive or 
desire to do the things that interest them. 

11. Chronic Pain with No Known Cause 
Type: Depressive 
Individuals experiencing other symptoms on the list, along with chronic pain with no known cause, may be suffering from bipolar 
disorder. This pain can present itself throughout many parts of the body including, but not limited to, severe headaches. Muscle 
aches and generalized, nonspecific body aches can also occur. 

In some cases, the pain has a known cause, but is amplified and intensified. For example, a person with a mildly bruised knee 
may complain of unbearable throbbing pain that exceeds v.tlat would nonnally be expected from such an injury. Curiously, it 
seems that antidepressants offer the most effective relief from this type of pain. 

12. Sadness/Hopelessness 
Type: Depressive 
One of the most telltale symptoms of a depressive episode associated with bipolar disorder is an overwhelming feeling of 
sadness and hopelessness. Individuals can fall into a state of depression and may have noticeably different symptoms than 
those related to a manic episode (v.tlere individuals experience a heightened sense of happiness and euphoria). They suddenly 
become sluggish and don't see a point in pursuing goals. 

Another common symptom is a near-totalloss of interest in activities the patient once enjoyed, including sexual activity. This is 
often in stark contrast to v.tlat happens during a manic episode, when patients tirelessly pursue their interests and may engage 
in compulsive, excessive sexual acts. 

13. Suicidal Thoughts 
Type: Depressive 
As noted in slide 12, individuals with bipolar disorder will often feel sad and depressed. In extreme cases, they may develop 
suicidal thoughts and act in a suicidal manner. This can be extremely dangerous, since bipolar disorder also commonly includes 
compulsiveness. A person feeling despondent to the point of suicide may suddenly attempt to take his or her own life. 

If these symptoms present themselves, seek medical or professional attention immediately. Patients suffering from suicidal 
ideations or suicidal behavior need prompt and aggressive interventions to defuse the risk of tragic consequences. 
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EP0-001 ONE copy ro court, ONE copy to restrained person, ONE copy to prolecled person, ONE copy to Issuing agency LAW ENFORCEMENT CASE NUMBER: 

EMERGENCY PROTECTIVE ORDER rseereversetorimportantnotices.J /_ .. t; ~~ t, f<;C;> 
1. PROTECTED PERSONS (insert names of all persons protected by this Order): 

"- • ;I ;.. I I {.J v J 6 I II ~ j I"· ~ "'1 -j . . ~ ;..-, <:;) ~...:.. ~~;~ .. ~ 
-~"'f I ...J.,t - ~ 

2. RESTRAINED PERSON (name): ~- ' \ ~t! ( 1 /, I I '-.) ,..._ f / I 

Sex: ~M O F Ht.: (.- 2 Wt.: /";-'(,.Hair color: ;,(Eye color: __ { Race: q_) Age: .., ?_, Date of birth : / /. 1'7> ·k 7 
3. TO THE RESTRAINED PERSON: 

a. ~ YOU MUST NOT harass, attack, strike, threaten, assault (sexually or otherwise), hit, follow, stalk, molest, destroy any 
personal property of, disturb the peace of, keep under surveillance, or block the movements of each person named in item 1. 

b. !2]'YOU MUST NOT contact, either directly or indirectly, by any means, including but not limited to by telephone, mail, e-mail or 
other electronic means, any person named in item 1. 

c. ~ YOU MUST ~ stay away at least: ~(---:. yards from each person named in item 1. 

ji?(stay awa~-~t least: C ( yards from 1~ move out immediately from i 
(address): jJ~ 7 i2. "Ff/_,Nc ~/!API ~/ '-- v:=-r I. 1 Qc, ILt 

d. YOU MUST NOT own, possess, purchase, receive, or attempt to purchase or receive any firearm or ammunition. If you have 
any firearms, you must turn them in to a law enforcement agency or sell them to, or store them with, a licensed gun dealer. 

e. YOU MUST NOT take any action, directly or through others, to obtain the addresses or locations of any person named in item 1. 

4. ~ (Name): f'.]A/f15HA y 1-1{ {; t•; ,....J isgiventempora~careandcontrolofthefollowi7~ 
1 

minor children of the parties (names and ages): J,( A I f--1 {,; (! { f 1,....,) 1 < \ Y '1 <? 1 Jlti2. "'MJ. lli ( t ,J ~ ~ 
1 r j 

5. THIS ORDER WILL EXPIRE AT THE CLOSE OF THE COURT BUSINESS DAY ON: I )f'I'J·:::.C_1 /ct<t I 
6. TO THE PROTECTED PERSON: If you need protection for a longer period of time, INSERT DATE OF FIFTH COURT DAY OR SEVENTH 

you must request restraining orders from the court in the county where you live: CALENDAR DAY, WHICHEVER IS EARLIER. DO NOT 

(Name and address of court)/£/ l ri 1 t rl ( ,'I (,. S/ tf t ( c ;..._;I { ~ ' 
COUNT DAY1HE ORDER IS GRANTED _ 

?c I N, I ~ .=:.. 'rJ u·(f( ~ c;:: tl:,~ 
If you go to court to request restraining orders, take your copy of this form with you. If a juvenile petition is pending, file in that court. 

7. Reasonable grounds for the issuance of this Order exist, and an emergency protective order is necessary to prevent the occurrence 
or recurrence of domestic violence, ~!ld abuse, child abduction, elder or dependent adult abuse, or stalking. 

at (time): ~5 {31" ~ 8. Judicial officer (name): j Af{ N V{)t;~L/ granted this Order on (date): f..-.,?;-: D/S 
r--

' APPLICATION 

9. The events that caused the protected person to fear immediate and present danger of domestic violence, child abuse, child 
?~ducti~)· elder or dependent adult abuse (except solely financial abuse), or stalking are (give facts and g ates; specify weapons): _ 
~~·{'• -:-r v}-,11/rt'-:>· Lte;Yl./liL . 7,A,t/l -, '-''·,_L t tLlt::_tAt"c-;,.. ;·1r·'l'.-.7 

1:" ,.. ~C.tt.t' i . 
//lr (d ~ ,•; Fil.; ;('lo-:.-tt;- ;, ,,/[ .N ;;rltl, ·ill ,.,.. "'iff 7" ,IV[ '-'L i/01 Hi. Nil:_,;;,, /i '/ 7, t '..;-.) I~ .. ~ ~~-J _v 

'r?!t /JJ 7,• /.l.),t/ ~· ,.,,, fly f'lio--' 7111'" f=;.,;). :hie: 11 I ( 't ,.._.,,)/Jiu .... r?:> ,r 7 , '/.' ,,N of; ~·/I /L -'l15.:'?S, { j.) Jikt 
7. /./ ) I , 

t "" ·T ~- ..;...-' //ttf./lc /"- - ~. ~- / ... -~ . ' 
'\ 0. O Firearms were: D observed D reported D searched for D seized 

11 . 0 The person to be protected lives with the person to be restrained and requests an order that the restrained person move out 
immediately from the address in item 3c. 

12. 0 The person to be protected has minor children in common with the person to be restrained, and a temporary custody order is 
requested because of the facts alleged in item 9. A custody order D does D does not exist. 

By: _,_/;,/(\ I~~ ~ ~ 
...,.. (PRINT NAME OF LAW ENFORCEMENT OFFICER) (SIGNATURE OF LAW ENFORCEMENT OFFICER) 

Telephone No.: •1f <;,).: 7-- If { 3/ Badge No.:,L r(; Agency: ::510 
PROOF OF SERVICE 

13. Person served (name): / 
------------------------------------------------------------------~------

14. I personally delivered copies of this Order to the person served as follows: Date: Time: 

Address: 
---------------------------------------------=~----~~~~~~----~--

15. At the time of service, I was at least 18 years of age and not a party to this cause. D I am a California law enforcement officer. 
16. My name, address, and telephone number are (this does not have to be server's home telephone number or address): 

1 declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 
Date: 

(TYPE OR PRINT NAME OF SERVER) ~------------~==~==~----~~ (SIGNATURE OF SERVER) Pa e 1 ol 2 

Form Adopted for Mandatory Use 
Jud;etal Council ol Cal~ornia 
EPO·OOI (Rev. January I , 201 4] 
Approved by DOJ 

EMERGENCY PROTECTIVE ORDER (CLETS-EPO) 
(Domestic Violence, Child Abuse, Elder or Dependent Adult Abuse, or Stalking) 

Family Code.§§ 6240- 6275; 

Penal Code. § 646.91 
W\Vw.coutts ca.gav 
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EMERGENCY PROTECTIVE ORDER 

WARNINGS AND INFORMATION 
EP0-001 

TO THE RESl'RA\NED PERSON: VIOLATION OF THIS ORDER IS A MISDEMEANOR PUNISHABLE BY A S1.000 FINE. ONE 
YEAR IN JAIL, OR BOTH. OR IT MAY BE PUNISHABLE AS A FELONY. THIS PROTECTIVE ORDER SHALL BE ENFORCED BY 
ALL LAW ENFORCEMENT OFFICERS IN THE STATE OF CALIFORNIA WHO ARE AWARE OF OR SHOWN A COPY OF THE 
ORDER. THE TERMS AND CONDITIONS OF THIS ORDER REMAIN ENFORCEABLE REGARDLESS OF THE ACTS OF THE 

PARTIES; IT MAY BE CHANGED ONLY BY ORDER OF THE COURT (PENAL CODE SECTION 1371 O(b)). 

YOU ARE PROHIBITED FROM OWNING, POSSESSING, PURCHASING, RECEIVING, OR ATTEMPTING TO PURCHASE OR 
RECEIVE A FIREARM OR AMMUNITION. (PENAL CODE SECTIONS 29825(a), 30305(a).) A VIOLATION IS SUBJECT TO A 
$1,000 FINE AND IMPRISONMENT OR BOTH. WITHIN 24 HOURS OF RECEIPT OF THIS ORDER, YOU MUST TURN IN YOUR 
FIREARMS TO A LAW ENFORCEMENT AGENCY, SELL THEM TO A LICENSED FIREARMS DEALER, OR STORE THEM WITH A 
LICENSED FIREARMS DEALER UNTIL THE EXPIRATION OF THIS ORDER. (PENAL CODE SECTION 29830.) PROOF OF 
SURRENDER, SALE, OR STORAGE MUST BE FILED WITH THE COURT WITHIN 48 HOURS OF RECEIPT OF THIS ORDER. 

-------
To the restrained person: This order will last until the date and time in item 5 on the reverse The protected person may however. 
obtain a more permanent restraining order from the court You may seek the advice of an attorney on any matter connected with this 
order The attorney should be consulted promptly so that the attornay may assist you m respondmg to the order. 

A Ia persona bajo restricci6n judicial: Esta orden durara hasta Ia fecha y hora indicada en el pur.to 5 al dorsa. La persona protegida 
puede. sin embargo, obtener una orden de entredicho (restricci6n judicial) mas permanente de Ia corte. Usted puede consultar a un 
abogado en conexi6n con cualquier asunto relac1onado con esta orden Debe consultar 11 abogado inmediatamente para que el o ella le 
pueda ayudar a responder a Ia orden. f , 'vt f.{l t!.(,l ).( r,,· ~?r[ ;-:: 1_, Hv~-

To the protected person: This order will last only until the date and time noted m item 5 on the reverse. If you wish to seek continumg 
protection, you will have to apply for an order from the court at the address in item 6 You may apply tor a protective order free of charge. 
In the case of an endangered child. you may also apply for a more permanent order at the address in item 6, or if there is a juvenile 
dependency action pending. you may apply for a more permanen: order under section 213.5 of the Welfare and Institutions Code. In the 
case of a child being abducted. you may apply for a Child Custody and Visitation Order from the court. You may seek the advice of an 
attorney on any matter connected with your application for any future court orders. The attorney should be consulted promptly so that the 
attorney may assist you in making your application. You do not have to have an attorney to get the protective order. 

A Ia persona protegida: Esta orden durara s6lo hasta Ia fecha y hora indicada en el punta 5 al dorso. Si usted desea que Ia protecci6n 
continue tendra que solicitar una orden de Ia corte en Ia direcci6n ind· ~ada en el punto 6. La solicitud de Ia orden de protecci6n es gratis. 
En el caso de que un niiio o una niiia se encuentre en peligro. puede solicitar una arden mas permmfente en Ia dtrecct6n mdtcada en el 
punta 6, o si hay una acci6n legal pendiente de tutela juvenil, puede solicitar una arden mas permanente conforme a Ia secci6n 213.5 del 
c6digo titulado en ingles Welfare and Institutions Code. En el caso del secuestro de un nuio o una nina, usted puede solicitar de Ia corte 
una orden para Ia guarda del nino o de Ia nina (Child Custody and Visitation Order) . Puede consultar a un abogado en conexi6n con 
cualquier asunto relacionado con las solicitudes de 6rdenes de Ia corte que usted presente en el futuro. Debe consultar un abogado 
inmediatamente para que el o ella le pueda ayudar a presentar su solicitud Para obtener Ia arden de protecci6n no es necesano que un 
abogado le represente. 

To law enforcement: The emergency protective order shall be served upon the restrained party by the officer, if the restrained party can 
reasonably be located, and a copy shall be given to the protected party. A copy shall be filed with the court as soon as practicable after 
ISSuance. Also, the officer shall have the order entered into the computer database system for protective and restram1ng orders 
maintained by the Department of Justice The availability of an emergency protective order shall not be affected by the fact that the 
endangered person has vacated the household to avoid abuse. A law enforcement officer shall use every reasonable means to enforce 
an emergency protective order A law enforcement officer who acts in good faith to enforce an emergency protective order shall not be 
held civilly or criminally liable. 

If a child is in danger of being abducted: Th1s order will last only until the date and time noted in item 5 on the reverse You may apply 
for a child custody order from the court. 

En e\ caso de peligro de secuestro de un niiio o de una nina: Esta orden sera valida s61o hasta Ia hor:l y fecha indicC~da en er pun to 5 
a/ dorsa. Usted puede solicitar de Ia corte una orden para Ia guarda del mno ode Ia nina (Child Custody and Visitatton Order) . 

This emergency protective order is effective when made. This order shall expire on the date and time specified in item 5 on the reverse. 
The provisions of this emetgency protective order take precedence in enforcement over provisions of other existing protective orders 
between the same protected and restrained persons to the extent the provisions of this order are more restricftve. In other words the 
provisions in this emergency protective order take precedence over the provisions in any other protective order, including a crimtnal 
protective order, if (1) the person to be protected is already protected by the other protective ordet, (2) the person to be restrained 1s 
subject to that other order, and (3) the provisions in this emergency order are more restrictive than the provisions in that other order. The 
provisions in another existing protective order remain in effect and take precedence if they are more restrictive than the provisions in this 
emergency protective order 
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® 

DV-100 Request for Domestic 
Violence Restraining Order 

Your lawyer in this case (if you have one): 

N.mc: Self-Represented State Bar No.: _____ _ 
firm Name: Self-Represented 
Address (JfYOll have a Imvyer for this case, gi\Je your lawyer's 
information. If you do not hmJe a lawyer and want to keep your home 
address private, gire a different mailing address instead. You do nol have 
10 give )'our telephon~, or e-mail.): 
Address: 3 J)t)' /{gf.?f,i/D Ln 
City: SOlI> JOSe ' ' State:~ Zip: Clf/42 
Telephone: 4VJJ. 62R. -15'/6 Fax:---, _____ _ 
E-Mail Address: !lom.s.hO/JIofJ:llilJ @ qlJJail. eM1 
Name of Person You Wafit Prot.fction From: 

Brion Philip MOl}.I.!itl 
Dcscrjption of persoh you ",arft protection from: 

CIeri< stamp's aa~ 'h.eJe. !~Ihen form is filed. 

1018 JMI 3 I P 2: I S 

Fin In court name and street acoress' 

Superior Court of California, County of 
Santa Clara 
Street 201 N. First St., San Jose, CA 95113 
Mail: 191 N. FirstSt., San Jose, CA 95113 
Family Justice Center 

CO(.'I1 fills In case number limen form IS flied. 

Sex: t8I M D. F Height: {12" Weight: l.Jo Hair Color: /;rOtl/t1 l:yeColor:brOtl//1 
Race: 1,1\1 k ,=p:. Age: S' 0 Date ofBirlh: II / If' 167 
Address (if known): :-,,1 1""V)"-,k",>,--,,I\,,(A/J=-\_'\_' ---------:-----:-~---_::c_--_,-__:_--I 
City: <; fl.1" Ji!YG.- State: (A-- Zip:UVI Z;::I'O(,V 

Do you want an order to protect family or household members? 
If yes, list them: 

.- FUJi name 

~Jt.er J)'lit:so NO()./Jil1 
RaJ ./);' IJ M ()@;n 

o 

Aee 

71 
4 

Lives with you? 

13! Yes D No 
C& Yes D No 
DYes D No 

13! Yes D No 

Relationship to vou 

c0i1d 
child 

o Check here ifyoll need more space. Auach a sheet afpaper alld write "DV-JOO, Protected People "for a title. 

What is your relationship to the person in ® ? (Check all that appl)~: 

a. ~ We are now married or registered domestic partners. rI-lf-y-o-,,-cf,-o-'-lO-t-h-m-'-e-o-n-e-of-t'-,e-s-e-re-'-a-ti-O'-15-1'-ip-s', 
b. D We used to be married or registered domestic partners. the court may not be able 10 corlSider your 
e. 0 We live together. request. Readform DV-500-fNFO for help. 
d. k We used to live together. 
e. C\' . \Ve are related by blood, marriage, or adoption (specify relationship): _ . _ __ _ 
f. 0 \Ve are dating or used to date, or we are or used 10 be engaged to be maITr~d. 
g. l&l We are the parents together of a child or children under IS: .1 1 

Child's Name: TJIer J/1MoIJSO MMd!!II Date ofBirth: -'C'!/'",i1-:-,·",/,j'f'tJ,.."O",2.:,:-_ _ 
Chlld's Name: f0j .JIffiJ/I( !1 O¢i J1 Date of B irth: ~'>L,f;,er,;,,,,·:fcj../,,,;j-,,O,,,,,i3,,--__ 
Child's Name: Date of Brrth: ;-;:c::--;-=-:-;-;--;;-r--o Check here i/),071 need more space. Attach a sheet o!paper and write "DV-IOO, Additional Children "Jor a 

title. 
h. 0 We have signed a Voluntary Declaration QfPatemity for our child or children. (Attach a copy ifyoll have 

one). 
This is not a Court Order. 

Jl:diciJJ COU!1~1 of C~!:.·ornia, \\,,;y_ coul1~ .C.l ,I,pV 
Rc~~c~ Ju111. 2010. Milr;~tcf)' form 

Request for Domestic Violence Restraining Order 
. (Domestic Violence Prev.ention) ROHel 

. DV-100, Page 1 of6 
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Other Restraining Orders and Court Cases 
a. Are there any restraining/protective orders currently in place OR that have expired in the last six months 

(emergency protective orders, cnn;i'!al,juvenile, family)? 

o No ~ Yes (date of order):!/}37):)/ f? and (expiratioll date):! /]0/ .w/8(Allach a copy if you have one}. 
b. Have you or any other person named in ® been involved in another cowi case with the person in@? 

I8J No 0 Yes /fyes, check each kind of case and indicate where and when each wasfiled: 
Kj nd orease CQunty Of Tribe \¥here Filed Year Fi led Case Number (i{known) 

o Divorce, Nullity, Legal Separation 
o Civil Harassment 
o Domestic Violence 
o Criminal 
o Juvenile, Dependency, Guardianship _________ _ 
o Child Support 
o Parentage, Paternity 
o Olher (specify): 
o Check here i/yo-u-,--,.--ed-;-m-o-re- s-p-a-ce-, Attach a sheet of paper alld write "DV-100, Other COllrl Cases" for a 

title. 
Check the orders you want. 0' 
CD !ZJ Personal Conduct Orders 

I ask the court to orderthe person in® not to do the following things to me or anyone listed in@ : 
a. !ZJ Harass, attack, strike, threaten, assault (sexually or otherwise), hit, follow, stalk, molest, destroy personal 

property, disturb the peace, keep under surveillance, impersonate (on the Internel, electronically or 
otherwise), or block movements 

b. ~ Contac~ either directly or indirectly, in any way, including but not limited 10, by telephone, mail or e-mail 
or other electronic means 

11,. person ill (2) will be ordered not 10 lake any actioll la gel the addresses or loca/ions of any protected 
person unless the COllrt finds good cause not to make the order. 

eD ~ Stay-Away Order 
a: . I ask the court to order the person in ®to stay at least Joo yards away from (check alllhat apply): 

I2Y Me 0 My school 
12SI_ My home I8J Each person listed in @ 
18!: My job or workplace ~ The child(ren)'s school or child care 

ii5:I My vehicle 0 Other (specify): ::-:_:---::-_:_:---:-::-:---:--=-;-:-
b. If the p:rson listed in ® is ordered to stay away fro~ all the plac'Clsted above, will he or she still be able to 

get to hIS or her home, school, Job, workplace, or vehicle? AYes 0 No (/fIlO, explam): 

® l8I Move-Out Order 
(Jfthe person in ® lives with you andyoll want that person 10 slay away from your home, YOIl must ask/oj' 
Ihis move-oUi order.) 
I ask the court to order the person in ® to move out from and not return 10 (address): 

.3j/(1 R,ttffil10 l.JJ. Sdn Jose.. CIJ CfSl4g 

'( I hav$.Jhe right 10 live at the above address because (explain): 
:' I have 0 /.etlSI'. 

(' 
~ 

Request for Domestic Violence Restraining Order 
(Domestic Violence Prevention) 

OV.100, Page20fS 
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tr"8'f L 0003619 
o Guns or Other Firearms or Ammunition 

I bClic,YC the person in ® owns or possess:s guns, ~rearms, or ammunition. D Yes ~ No D r don't know 
If the Judge approves the order, the person m ® wIll be ordered not to own, possess, purchase, or receive a 
firearm or ammunition The person will be ordered to sell to, or store with, a licensed gun dealer, or (w'n in to lenS! 
enJorcemem, any guns or firearms thaI he or she owns or possesses. 

@ ~ Record Unlawful Communications 
I ask for the right to record communications made to me by the person in @ tbat violate the judge's orders. 

@ 0 Care of Animals 
I ask for the sole possession, care, and control of the animals listed below. I ask the court to order the person in 
® to stay at least yards away from and not take, sell, transfer, encumber, conceal, molest, attack, 
strike, threaten, hann, or otherwise dispose of the following animals: 

I ask for the animals to be with me because: 

® ~ Child Custody and Visitation . 
a. ~ I do not have a child custody or visitation order and I want one. 

b . 0 I have a child custody or visitation order and I want it changed. 
1jyou ask/or orders, YOlllllllstjill 0111 alld attach/arm DV-J05, Request for Child Custody and Visitation Orders. 
You and the other parent may tell the court that you want to be legal parents of the children (use [orm OV-IRQ 
Agreement and Judgment of Parentage). 

@ ~ Child Support (Check aillhal apply): 
a. ~ I do not have a child support order and I want one. 

b. 0 I have a child support order and T want it changed. 
c. 0 I now receive or have applied for TAl'JF, \Velfare, CaIWORKS, or Mcdi-Cal. 
If you ask/or c;hi/d support orders, YOll must fill out and attach fOrm FJr 1 5() Income and Expense Declaration or 
form FL-155, Financial Statement (Simplified). . 

@ ~ Property Control 
1 ask the court to give ollly me ternP9rary use, possession, and control of the property listed here: 

forsGhe &iJeliflf!.. ~itr;J 

@ ® Debt Payment . 
1 ask the court to order the person in ® to make these payments while the order is in effect: 
l8I Check here i/you need more space. Attach a sh~ct of paper and "write "D V- J 00, Debt PaYl1lf!!lt" for a title. 

Pay to: J./105e, jJidv For: OCr,rr:rJfn.crr/s Amount: $ 314 020Due date: i/3/d olg 
@ 1:& Property. Restraint. . .. . . . 

I am married to or bave a registered domestic partnership With the person m ®. I ask the Judge to order 
that the person in ® not borrow against, sell, hide, or get rid of or destroy any possessions or property, except 
in the usual course of business or for necessities oflife. I also ask the j udge to order the person in @ to notifY 
me of any new or big expenses and to explain them to the court. 

® ~ Spollsal Sllpport. .. ... . 
] am marrIed to or have a regIstered domestic partnershIp WIth the person 1Il ® and no spousal support order 
exists. I ask the court to order the person in @ to pay spousal support. (You mllst complete, file, and serve furrn. 
FL-1SQ, Income and Expense Declaration, be/ore your hearing). 

R~v'.s.~ Ju.'y 1. 2016 

This is not a Court Order_ 

Request for Domestic Violence Restraining Order 
(Domestic Violence Pre.ventien) 
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,a8Nf+r000369 1 
@~ Rights to Mobile Device and Wireless Phone Account 

a . ® Property control of mobile device a nd wireless phone account 
I ask tl1c co~rt to give only me !emporal}l us.e: possession, a~d control of the following mobile devices: 

Ie I Plafflf. Cs . dtf . Ie I "wlle r;~ s,/tler and the wireless phone account for the 
following wireless phone numbers ecause the aCCOWl! currently belongs to the person in @: . 
(including area code): 40g elf. 1596 [R) my number 0 number of child in my care 
(including area code): 40g. tI4.S.JSO 0 my number Ii1l number of child in my care 
(including area code): 0 my number 0 number of child in my care 

D Check here if yo 11 need more space. Attach a sheet o/paper and write "DV-100, Rights 10 Mobile Device 
Ofld Wireless Phone Account "for a title. 

b. 0 Debt Payment 
1 ask the court to order the person in ® to make the payments for the wireless phone accounts listed in 18a 
because: 
Nameof7,ili~e~'~v~ir=e~le=~~se=n-'~ic-e-p-r=o'=' iC.dcer~is-: --------------A.-m=0-u-n=l:'$~=-7~~=~=--~--=D~Uc-· ~D~a=te-:~============ 

/fYOIl are requesting this order, you must complele. file, and serve (arm FL-/5Q Income and Expense 
Declaration, before yOllr hearing. 

c. ~ Transfer of Wireless Phone Account 

@ D 

1 ask the court to order the wireless service provider to transfer the billing responsibility and rights to the 
wire less phone numbers listed in ] 8a to me because the account currently belongs to the person in ® . 
If (he j udge makes (his order, you 'will be finmlcially responsible for these accoullts, including mOllthiy service 
fees alld costs oj any mobile devices cOllnected 10 these phone Jll/mbers. YOIl may be re!.lpol1sible for other fees. 
YOli 111m! conrac( the wireless senice provider to find 0111 what fees YOll will be responsible for and whether you 
are eligible for an account. 
Insurance 
I ask the court to order the person in ® NOT to cash, borrow against, cancel, transfer, dispose of, or change the 
beneficiaries of any insurance or coverage held for the benefit of me or the person in (3), or our child(ren), for 
whom support may be ordered, or both. 

@ 181 Lawyer's Fees and Costs 
] ask that the person in ® pay some or all of my lawyer's fees and costs. 
YOli must complete. file. and serve Wrm EL-/5Q Income and E}.lJense Declaration, be/ore YOllr heariJIg. 

@ I25l. Payments for Costs and Services 
I ask the court to order the person in ® to pay the following: 
You can ask for losi l!arnings or your costs for services caused directly hy the person in @ (damaged properw. 
medical care, cOllnseling. tempor01y housing. elc.). You must bring proof of these expenses to your hearing. 

Pay to: Ji/trN JiMM For: /Januo/!{'/.f ZRllt Amount: S .5/19S:00 
o v (T ' Pay to: For: Amount: S ________ _ 

@ l:!ll Batterer Intervention Program 
I ask the court to order the person listed in ® to go to a 52-week batterer intervent ion program and show proof 
of completion to the court. 

@ 0 Other Orders 
\Vhat other orders are you asking for? 

o Check here if you lIeed more space. Allaeh a sheel a/paper olldwrile "DV-IOO, Olher Orders "/ar a IiI/e. 

This is not a Court Order. 

Request for Domestic Violence Restraining Order 
(Domestic Violence Prevention) 
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rraHtI" 00 03 f> ql 

@ No Fee to Serve (Notify) Restrained Person 
if you wallt the sheriff or marsha/to sene (nofifj~ the restrained person about the orders for [ree, ask the cou,.t 
clerk what you need to do. 

@ Court Hearing 
The court will scbedule a hearing on your request. [fthe judge does not make tbe orders effective right away 
('~emporary restraining orders"), the judge may still make the orders after the bearing. If the judge does not make 
the orders effective right away, you can ask the court to cancel the hearing. Read form DV-1 12, Waiver a/Hearing 
on Denied Request for Temporary Restraining Order, for more information. 

Describe Abuse 

Describe bow tbe person in ® abused you. Abuse means to intentionally or recklessly cause or attempt to cause 
bodily injury to you; or to place you or another person in reasonable fear of imminent serious bodily injury; or to 
harass, attack, strike, threaten, assault (sexually or otherwise), hit, follow, stalk, molest, keep you under 
surveillance, Unpersonate (on the Internet, electronically or otherwise), batter, telephone, or contact you; or to 
disturb your peace; or to destroy your personal property. (For a complete definition, see Fam. Code, §§ 6203,6320.) 

o. Date ofmostrecen! abuse: See attachment "OV-100 Recent Abuse 

I. Who was there? See attachment "OV-1 00, Recent Abuse 

2. Describe how the person in ® abused you or your child(ren): 

See attachment "OV-1 00, 

Recent Abuse 11---
~ Check here if you need more space. Attach a sheel of paper and wrile "DV- JOO, Recelll Abuse" for a Ii/Ie. 

3. Did the person in ® use or threaten to use a gun or any other weapon? 12<! No 0 Yes (!fyes, describe): 

4. Describe any injuries: __ ·!!.lP'f:d~-,Jn'!!.w:~k&~----,,~q,/J~!J!pIiJ/----11fil!.y-,-,,5d..fs= ___ -'-_______ _ 
U 

5. Did the police come? D No I}g Yes 
If yes, did they give you or the person in® an Emergency Protective Order? (g] Yes 0 No D I don't know 
Attach a copy if you have one. 

Ravitcd J~y 1, 2016 

The order protects J2g you or 0 the person in ® 
This is not a Court Order, 

Request for Domestic Violence Restraining Order 
(Domestic Violence Prevention) 
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® Describe Abuse (continued) 

Has the person in @ abused you (or your child(ren)) otber times? 

b. Date of abuse: See attachment "DV-1 00, Recent Abuse 

I. Who was there? See attachment "OV-1 00, Recent Abuse 

2. Describe how the person in @abused you or your child(ren): 

See attachment "OV-100, 
Recent Abuse 

o Check here if you need more space. Attach a sheet o/paper and write "DV-IOO, Recent Abuse" for a 
lille. 

3. Did the person in@use or threaten to use a gun or any other weapon? «No u Yes (If yes, describe): 

4. Describe any injuries: ----'b"-r."'iI.!.,;;s=e.!:=--"'=_=-""'--=-"7l"--"-""l'¥---"='-'=-.::.71'--I-""'re.=-~ 

5. Did the police come? Nt rfr.o 0 Yes 

If yes. did they give yol:. the person in ® an Emergency Protective Order? 

DYes i1No 0 I don't know Allachacapy if you have one. 

The ord:r;,'totects D you or 0 the person in @ 
Iflhe person in ® abused you olhel' limes, check here J8! and lise Form DV-/O/ Description of Abuse 
or describe any previolls abuse on all a/lached sheel of popel' alld wrile "DV-IOO, Previous Abuse"for a 
litle. See attachment "DV-1 00, Recent Abuse 

@ Other Persons to Be Protected 

I declare under penalty ofpeIjury under the laws of the State of California that the infonnation above is true and correcl. 

Date: i/JJ}/cRol/l 
!l0-frdo t1 Cl eli /1/1/'011 J1t! MO(UI i II 

IJ 
~ o,{o;;h,Jl£L JJ/Oatl/2U 

Type or print your name 

Oate: _______ _ 

Self-Represented 
Lawyer's name, if you have one 

Sign your name /J 

~ Self-Represented 
Lawyer's signature 

This is not a Court Order. 

Revi'$ed JJly 1. 2016 Request for Domestic Violence Restraining Order 
(Domestic Violence Prevention) 

DV-10.0, Page 6of6 
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EPO-001 ONE copy 10 ,otJrt, ONE copy to rcstrnlncd p.crson, ON!: COPi' to plotcclctl p~r:;~n. aIlE COP}' to IssuIng <I!lcm:y I ~::~ =r\FO~C~,~~~:T CAS: N~~' •• ,~: ..... ! 
EMERGENCY PROTECTIVE ORDER (See reverse forimporlant notices.) / ;-:. ' (~,:::- C-./ . 'c. C,' I 
1. PROTECTED PERSONS (insert names of al/ persons protected by tllis Order):' . 

. :,_ J .' '; J ,. ! ~:: - :/(~ i / .. / (. . (,;' '/ , f ;-~J. j ~ ~ ",:,<<:.- ,""'-:- "' . .? -.~=-.:.;,~ ~:s(. ;:-~/.?·:C~ . .:.~-:;,:::-;~~ .. - ,~~---: - -.;:~ 

2. RESTRAINED PERSON (name): "i:':·';' ) .', ; );1 . .. ~ <'''i i . .' ' i' i, j 

Sex: lJM I : '. I,.... - I /. c' '7 OF Ht.: l.::.~ Wt.:, ';-/ .. Hair color: L)/ ,) Eye co!or: J</L Hace:-,i_.'_., _ _ Age: 5u Date of birth: /. - /' .:'> -f . __ 
r 

3. TO THE RESTRAINED PERSON: 

a . . B YOU MUST NOT harass. attack. strike. threaten, assaull (sexually or otherwise), hit, lollow. stalk. molest. destroy any 
personal propenyol, dislurb the peace aI, keep ueder surveillance, or block Ihe movements of each person named in ilem 1. 

b. d YOU MUST NOT conlact. either directly or indireclly, by any means, including but not limited to by lelephone, mail. e,mail or 
other electronic means. any person named in ilem 1. 

c. '@ YOU MUST .~ stay away at least' .-.~/--;{) yards from each person named in item 1_ 

~0~ stay away at least: ~ ~;{.: i.~ yards from B move out immediatel)r from ;' 

(address): :;.;}S 7 ;"2 !_: / .,ijl·J.<; ,('~;" J'-f/ / ~'~>·' - '. ..' ·P' :-;-.. -'" (' /} ?'.~ /ir () 
d. YOU MUST NOT own, possess, purchase, receive, or attempt to purchase or receive any firearm or ammunition. If you have 

any firearms, you must turn them in to a law enforcement agency or sell them to, or store them v.rith, a licensed gun dealer. 

e. YOU MUST NOT tal<e any action , directly or through otl1ers, to obtain the addresses or Iodations of any person named in item 1 . 
• _ . -- • . ..: , ..... 'C-:- ~ ~ ,: . • •• • . • . • _. , . • ~- . - . . 

4. 18] (Name): {'oj i ·~ · i ':: .;/ f..t A \' 1--/," !.~ 1...' I r-~ IS given temporary care and control of)ne follo\"ln~ /' "\ 
minor children of the parties (names and ages): ~'; . / ~ f j-/(> f.\ U ' !'~ 'i { ! Y (t :::>') :/ ~f/~ -, 2.. ./\ I ("I/~ / I.' ,-\..)(/<7 f/'/ ) 

f / '/ ~/ 

5. THIS ORDER WtLL EXPIRE AT THE CLOSE OF THE COURT BUSINESS DAY ON: LI-c-'-~:,-:-i'_""-".\_",:,"-,'I-,'-",~ . ...:.":·"':'( :c:' ',:-'~-",z::.,;-::-:::==-_--,II 
6. TO THE PROTECTED PERSON: If you need protection for a longer period of time, INst:rn DATE 01" f:1F=71-1 COU~T DAY OR S='VENTH 

YOU must request restraining orders from the court in the county where you live' CAlEf\;DAR DAY. WHICHEVER IS Ei\RLI:R: DO NOT 
COUNT llAY·THE Oi'lUER \S GRANTED 

(NameandaddreSSOfcourt)/·<·.')t~··ft·~·,: (2./ ':: ;J ;'l'T·'{t//,,-?r(/ ( (.,,~j-/7:7'-/ 1 ';;'(:! /"':'., .:' 0::.-
1 :~ "" i .... .J 1{;.f/~~1 :.,<//~: 

If you go to cour110 request restdining orders, take you; copy of this form with you. If a juvenile petition is pending, tile in that court. 

7. Reasonable grounds for the issuance of this Order exist, and an emergency protective order is necessary to prevent the occurrence 
or recurrance of domestic violence. cbjld abuse, child abduceon. elder or dependent adult abuse. or stalking. 

8. Judicial officer (name):,.'7' /1 {( l.l j/:~. ,I <~./< (/ granted this Order on (date): I""':,~:';:;- y D /6 at (lime): /;(."t ,; ;:;/ ~( 
APPLtCATI N 

c'/ (PR iNT NN.'E'OF LAW ENFORCEMENrOFFICER) (SIGNATURE OF IJ\\\' EIJFORCEr.~ErH OFFICER) 

Agency: Telephone No. :~1! <},? I? .' J (,)! Badge No.:>:'; 7:'~() 
PROOF OF SERVICE 

13. Person serJed (name): _______________ ____ _ _ ________ ----:-::-______ _ 

14. I personally delivered copies of this Order to the person served as follows: Date: ______ ___ Time: _____ _ 

Address: 
15. At the time-· -01'-s-e-r'Cvi-ce-.'CI-w-a-s-a-:t-=le-a-s-=t-=1"'S-y-e-a--rs'--o:C;I"aC:g-;eC:aC::n"'dC:nC::o:;-l-=-a-;p-::a~rt-;y::tO::-t;;:h:i:s::-c:::a::-u::s-=-e-. -'on --'-I a:::m;;:-:a::-Cr.;a"'lilC::o;;m;;:ia:;>':la;;:w:;-e;;:n;;;lC::o;;rc;;Ce;;;m:;;e;;:n"tC::offffi;;;ce:;;-r. 

16. My name. address. and telephone number are (thiS does not have to be selVer's home telephone number or address): 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: ____________ _ 

(TYPE O? PRINT NAME OF SERVER) (SIGNATURE OF SERVEI1) 

F~,m A~o~\cd ~ o , ~ .'. anCc.lcty U~l.'" 

J~~ i C~1 CC:.r::' cl C:l.\i~ )rnl o. 

E?O·f!n l \F\~I:, January " 2;)14\ 

EMERGENCY PROTECTIVE ORDER (CLETS-EPO) 
(Domestic Violence. Child Abuse. Elder or Decenden1 Adult Abuse. or Sfalklnal 

Pnelol2 

F;l:riiy CO{l e. !i§ G2~O-62;S: 

Penal c?~ ... § 6o!(; 91 
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r'-'18F l .OOO~ 6 Ojl 
))J/ -/f}{) I laf jJQIIIJeJ/ f- ...,. 

lag -/rJ . Co/llco£.f For : Irdernef J!/I7{)un f- ·119/1, 62 JJtrl'Ciede : 1/2/lJ> 

Ir; to.' ()flll/ Sardate. rut": Wafer AOllIJT::; !i.JS!O J)IIe ,ide : I/.t/Idl 
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CASE NAME: MffrJ tAll1. aod kt1/ UI~ CASE#l R j:" I nn 01h ~ laft Name lastNa~ 

1 Children: 

2 
p) Write about the parenting (visitation) schedule you have with the other parent now 

3 
(what days and times do each of you have the children with you? how long have you 

4 
had this schedule? etc.): 

5 £t We live together now and do not have a visitation schedule OR 
6 

D The other parent is in custody and isn't seeing the child(ren) now OR 
7 

D Our schedule is (describe): 
8 

9 

10 

11 q) Do you want to change this schedule or do you want a schedule? 

12 DYES y(NO 

13 If "YES", please explain why you need the court to order the schedule you filled out on 

14 the restraining order application: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DV·100, Item 21 • ABUSE 
Page _ 
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CASE NAME: [~o~n and NOfWli /1 CASE#: 18F lOO03 1

, Ldst Narre b9 
n) Describe the worst abuse and when it happened: 

2 o The most recent abuse § the worst abuse OR 

3 
I!ll The worst abuse was lappro, m"a d".) !1IfJ;';Ncl5eiJl",,,&r 'l6and the person I 

4 
want a restraining order against (dEScrib. wnat !t.ey did to yO"): J cattle -10 fed 

/17 -!Iii! IJlle/JI£. 81- -IItR. lLio-ld oltv -"71i,hil/fJ cbCUu'lill fI.p hO/1Se-

Iv{,d; '!J.fI d!iShllS {(/IJ ctiJ,ilf! U j{J! kuli1Jr" ,'/; r/;/I N oew" U IvOS' oh7'tJc{r/ 

,YA IrJ, S/ef/JiM j -irNO( 10 (Of! dOll/ll
u 

coulw///f 5: -fhcd T cIo11'/-V 
~ - ,Y ~ 

J6-!iU!r /z,,7J7 M J C/ccidJdvllr; !JIMd Ills -Itbnkd /t£ 1'loke i£(J , 
u , . 

iuffIR cI s; de IrI{A'V, C£tJcf ~mffpJ 1/01;1111 hie (111-/'/ 1 tell gtd 01 &~ _ u 

k CaIJJe IU) -10 J:e- {((jef I dztr-i-fd ClJI ,J7rt ami said lite-
U u 1 

"'uk PuJ of tail Aouse iNt< -4d:intl Culri, I( 

5 

6 

7 

8 

9 

10 

11 

12 
u (I U 

13 0) Describe any other previous (past) violence or threats of violence that you haven't 

14 already written about here (include dates or about when it happened): 

15 Qi/foui -three 1/ RI1f.t; aao lJ/;al/ MOl'JiUi? Q//d T ,qof /1/ Iv CUi CtIO«lJleJlT 
u v v (/ u 

JJ:f rme !Jvin! k Said k Iv{l!; th'{-n{1 fo k lillie 'II!lH a../-fet'me . 16 

, 1.1 ,U 

as hard tK ).e co,,!ct came, dose. (llld' hohrl me in htu 10/l/er lock 17 

18 
1112 /1J!'d !IJninifJO Ius ,Itm-f tJ1)/ ~/?Ja/(t/7 (}fld IzIOS lwr-li7/(J -;;, -fI(£ 

19 
I)oi 11'-1 

a ,1.1 " ~ 
.}hoI- TIP skr-hd ..J!';llkiM /l.f /iVpAf; lIMe #Tofu I/. j(p gld f 

20 
/J)) (/0 i/Ill ·.,f-llre cIochr -Iv ckd if {tlet« -/ihle- Ill! f)hisvCo/l1/ 0& '<I 
;p, 1/111' Utvulcllel! me. -!ted 1 can t 

u ' (J 

Ceill Ide !Jo!Ci?- -leccwS'e. ;/1 
21 

22 

I would -fhPii lvotr 10/ -lake. 1u7i1 -!o A~ I OIId -IIt.e he/50 t1Jlci T IVCtriel 
v . v , 

I £lId /If) on /llf s!-rgpf lie /'/o!J1d a~o SOfiJe-hlitps '{i!...,-!r,-d /J11/ /)/;O/it , 
)Ul/ car hI/IS 1m- SP.i/er'o/ dildS (lllcl ifl feozef SNI';C12 (Me! hie. 

23 

24 

25 

U . l 1/ 

1lJe;; 1 ufosec/ 10 halt'e- sex wi-//' .fm, 

DV-l00, Item 26 - ABUSE 
Page _ 
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18 FL 000369 
7. IVCiS 

else 1/ hI? 
( COf/V;,7 ad' IJle -Ihcd ]llfwiecf -Iv s-Irg; ;;~me Q./Jd 

II'; fh his /0S;Il(lsse~. f/!J.2{1I Ie .s:lorl-eo/ his kti<l 

fJracfi(g ;0 2()/o exc;fpc/ ..fAd Ii/i- Ivere {?-!7olfJ JOII!J 77> db ~0/11t?-

1tlilJ IoJe-ft<f!r f J /i/Otrlc! Ie /L(!~I'/f him w;-#i 1ILl. PI7aptc/ol/Jez/t 

r;f If af1d filly (!Jifjly /J(f eYjJern'.sR.- {l/Id IId/ !?e /eil/; vf 

fh !0sil/fJSS f wiwc4 is ItJlhaf Ize -hid lJ?e. Q.// title 1;1 info ;t 

I s-kr-ftcl (}~h'!f af-otd if /eCQZfSe- it toohd U(f.., J,e it/as 

(J, /) 11- iJ. / h' I~ j Ir/ ""e ~:af I ~ die! tB'JoIY Nlflt;J 'lMjJOtICilfili es . 7V~I I" 70 Ii" 

JlOt ii/anI IJJe. /d!;y i/1tfo Iv(?c/ . 7hre. il/.er.e. s{!;/eral cliet1is 

iVholJ7 fie. J,.aJ !lever /4/1eJ /01 a 7owl! oj arolf.lJd ¢6flO Ie.-

-6 i,Rook... all /I/Ide- con-lill tI 0 1/ S {y 
( 

me o.Jld Itif! /4d~ Qfid fe//if!) me 

!ffID/'i ''!:J t11?cl/ol 

-Iv Q$1y BId fJ/ 

o!ir~/1f 
if 

.A is- bVCfj 

o.dclf!j 

fei! Ibe 

!-hal ! aiJI IfC? ll.<!t:1r Cdlll i' 01 "'pfJor 1&f;J 1Y1f 001/ If:. 10/.// 

80 /bc-k. h i2t.tst;itl O.;!Jei have. 1Jv-/h i'!J like lI-f)o. c4'c/ -"'/o/e,. 
IJtotf hut!?Ji2. If 111 h.;ch ac:/va 1/..'1 /.f/as}? '-I: -1112 CQSIZ. 
() I 0 
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&.1& iJame. .· MOiULill 
p 

lie 
18Fl000369 

col/Jm ters / 

~Yl12I cars /1/i#Oiff.ever COflSu/fffj 11/ifh I?J~ BY ef/et7 /JJe(I-bOlJi'/j-

OIPJ-IIII')j . JlII 011 GlPdd. 1l1enfllaf! lie s/arfed' -Iorlow"1i iJ7OiJty-, 

J wt/S '/fcu,wl it I 62ilf he W'OIi/cf alfYtljs Qhse. me, 'So -/!JOT 

1 8hf +tf/'lJ -10 so;} oylA/1J .:J7i1t11fy lie tXwldiJ 'f Jfd 011 

JJ7ll(e c/'fd;t /Ie tJ.Skd i/ I kd 01/ Cl'pcf!; f /raps ' 7 Qio! 

/ I>(}c/ -nvo I Jlaf J WflSIJ If Cofl1jbrfotfie.. g;t/,"ry if to him / 

S;atE- -!heed Jgtf was fJOi'(j fo -Ie Oil /J7e.. Cl/Id' /JIO/l lei' c{lecf 

'h!J or:edi! SCiJre, /(e, Ollce OjaiJ1
1 

ofu.ud /iJe /f;--Ih t/er 101ft 

ClIJr/ f!AYSiCCl/jj C/11'-h'/ J JMe- Uf t2(1cf rft2ve. if ~I! ~ Aim ~ 

k k..f2} otd cas h odVc(f1 CRS , 

/Ie. luf tiS iw/o affoi1.lld tSi)ijiJPO!I1 dRl/;, Jil cpdtf {'aIds 

O/e. shu! c/Ow'11 / -fo-fh cm£if SC<J/'PS dRs';'~cI /10111 oyeY' Boo 

POil1";'5 .each OAId It/hef? he was -hbl'l 10 JCv I -Ihete Irlete­

ilo IlJOllf{/ ;4- 8Ve(7 !/tOCfJII'es , /ie did flot fa; fo/ltlaIJ 'IS" 

'2M t- t' e!eoft,'cifj , wafer C/;IIA l-IJ fermd .fA lis ale. two /llDJ1-f/; 

tDsterdLl~ {lfld sdUJ41/pd' 1v fie. slzuci dOU/fl in file -fe/if/7/7I1J 

of Jdrtlccy 113. w ;aymen Is a,e -4 /rI(ft1 -!hs ffehind' Cb7d 

}}If car is QU f Iw /pjJosesSiOl1. 
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('qse /7OllIe· /10gwf/ (Met /11oF''' 18 F L 00 0369 
lie slrer-led cal/f'1j f!,e house Q£ SODI7 as he gof oat Of 

dai1 I tlhich vias a Vr'o/qf;O'1 4...f1IP jJro!pc-liVe. (Jlcier. lie fole! 

/11(/ .!,'OIJ -/hal ,he was JOI"J fr; Stle- me- 101 Cl1f--!hI1f he 

eM! /ria ke Itf -Iv /7Jtlke "(j tie 4' lif/lff /J(2I/7JIO/~ CI 

-/?f/Mel -#.crI is Ctllr.en1!J slZWI1J iii fk iJoi./J€.- ~v;-/I, tiS 

k .said -/hal he was #o;ry fo de~ /ellie/Ior,;{ 7f; he~ 

eVlcf hi5 DII/f) ciJlle/ren. /{e.. (,!.>o sCf.ld ffiof /;e mfJ 'f 

J/el; Q dot flOW fecaLl50 de. has jJl?/id/fj C//f}7il1a/ datJ e. 

qgcw'lJsf Aim /w/7id ~ his WDfd5 Was !JOllY -10 o/fecyr 

ks jf,d:.groul7d ch.ecK. J/s.jfu ClS J ho/v il is hO t-

fl,e case.- i AI J flU'I7K he;5 -Ip; /1Jj h IU~SIHe. me 

-10 drojJ dJary£s. 
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I. 

INTRODUCTION 

 Plaintiffs LARRY J. WILLARD (“Willard”) and OVERLAND DEVELOPMENT 

CORPORATION (“Overland”) (collectively, “the Willard Plaintiffs”) move for summary 

judgment on Counts 1 and 2 of the First Amended Complaint filed on January 21, 2015, which 

seek, respectively, to recover damages incurred as a result of the breach of a long-term corporate 

lease agreement by defendant BERRY-HINCKLEY INDUSTRIES (“BHI”) and as a result of 

the subsequent breach of the personal guaranty of BHI’s payment and performance under the 

lease agreement by defendant Jerry Herbst (“Herbst”) (BHI and Herbst collectively referred to 

herein as “Defendants”).   

 The Willard Plaintiffs also move for summary judgment on the Counterclaim against 

them filed by Defendants on April 21, 2015.  The integral relationship between Defendants’ 

counterclaim against the Willard Plaintiffs and the Willard Plaintiffs’ claims against Defendants 

warrants addressing both in a single motion.  Summary judgment is proper since the plain terms 

of the underlying documents impose unequivocal payment obligations on Defendants and 

Defendants without question are in default of these obligations.   

 Accordingly, with respect to the First Amended Complaint, the Willard Plaintiffs request 

that the Court enter summary judgment in their favor and against Defendants, jointly and 

severally, for the amount of actual damages immediately due and owing to the Willard Plaintiffs.  

The Willard Plaintiffs further request that the Court enter summary judgment in their favor 

regarding Defendants’ Counterclaim.   

 This motion is made pursuant to NRCP 56, the attached memorandum of points and 

authorities and exhibits thereto, the affidavit of Larry J. Willard, the affidavit of Daniel 

Gluhaich, the affidavit of Brian P. Moquin, all pleadings and papers in the record, and upon such 

further evidence and argument that may be presented in reply and at the hearing on the motion. 

/// 

/// 

/// 
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II. 

UNDISPUTED MATERIAL FACTS 

 On November 18, 2005, as part of a property exchange pursuant to 26 U.S.C. § 1031 (a 

“1031 Exchange”), the Willard Plaintiffs entered into a Purchase and Sale Agreement to 

purchase a commercial property located at 7695 and 7699 South Virginia Street, Reno, Nevada 

(the “Virginia Property”). [Decl. Larry J. Willard at ¶ 3; Ex. 1.]  The Purchase and Sale 

Agreement contained a lease-back provision under which the seller would lease back the 

Virginia Property for a period of twenty years from January 2006 until January 2026 (the “Lease 

Term” at a base annual rental rate of $1,464,375.00 with the annual rental rate increasing by two 

percent per year. [Decl. Willard at ¶ 4; Ex. 1.1 at ¶ D.] 

 On December 2, 2005, BHI and the Willard Plaintiffs executed a Lease Agreement (the 

“Virginia Lease”) on the Virginia Property containing the lease terms from the Purchase and 

Sale Agreement. [Decl. Willard at ¶ 5; Ex. 2.] 

 On February 21, 2006, BHI and the Willard Plaintiffs executed a Subordination, 

Attornment and Nondisturbance Agreement in which BHI expressly confirmed that the Virginia 

Lease ran until January 2026. [Decl. Willard at ¶¶ 6, 7; Ex. 3.2 at § 1.1; Ex. 3.11 at § 2.4; Ex. 

3.14.] 

 On February 17, 2007, counsel for Herbst sent an offer letter to Willard and other 

landlords indicating that Herbst intended to acquire BHI’s convenience store assets, which 

included the lease of the Virginia Property. [Decl. Willard at ¶ 8; Ex. 4.]  In the offer letter, 

Herbst offered to personally guarantee BHI’s payments and performance under the Virginia 

Lease in return for amending certain terms in the Virginia Lease. [Decl. Willard at ¶ 9; Ex. 4.1–

4.3.] 

 On or about March 8, 2007, Willard executed the Landlord’s Estoppel Certificate that 

had been requested by Herbst in his offer letter and returned it to Herbst.  In paragraph 3 thereof, 

Willard certified that the Lease Term ran from January 2006 until January 2026. [Decl. Willard 

at ¶ 10; Ex. 5.] 

 On March 9, 2007, the Willard Plaintiffs executed an Amendment to the Virginia Lease 
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(the “Amended Lease”), which modified certain terms of the original Virginia Lease but did not 

change the Lease Term and did not substantively modify the remedies available in the event of a 

breach.  [Decl. Willard at ¶ 11; Ex. 6.] 

 Also on March 9, 2007, Herbst executed a Guaranty Agreement (the “Personal 

Guaranty”) ensuring BHI’s payment and performance under the Virginia Lease. [Decl. Willard 

at ¶ 12; Ex. 7.] 

On or about May 18, 2008, Sean Higgins, General Counsel for Terrible Herbst, Inc., sent 

a buyout offer to the Willard Plaintiffs’ real estate broker, Daniel Gluhaich (“Gluhaich”), who 

forwarded the offer to Willard.  BHI’s buyout offer contained terms of a proposed buyout by 

BHI of the Virginia Lease. [Decl. Willard at ¶ 13; Ex. 8.]  Included with BHI’s buyout offer was 

a copy of the Virginia Lease confirming that the Lease Term ran from January 2006 through 

January 2026. [Decl. Willard at ¶ 14; Ex. 8.18.] 

In September 2008, due to BHI having threatened to walk away from the Virginia Lease, 

Willard commissioned CB Richard Ellis to conduct an appraisal of the Virginia Property (the 

“2008 Appraisal”).  The appraisal was issued on October 16, 2008 and concluded that the fair 

market value of the Virginia Property as leased was $19,700,000.00. [Decl. Willard at ¶ 15; Ex. 

9.] 

On March 1, 2013, without providing any notice, BHI defaulted on the Virginia Lease by 

not sending the rent payment for March 2013. 

On March 10, 2013, having still not received the monthly rental payment from BHI, 

Willard called BHI’s finance department and was told that BHI was no longer going to pay rent.  

Willard immediately retained counsel who sent a letter to Herbst on March 12, 2013 demanding 

payment of the March 2013 rent. [Decl. Willard at ¶¶ 16–17; Ex. 10.]  Willard also immediately 

contacted Gluhaich and had him engage in efforts to sell the Virginia Property and/or find a new 

tenant. [Decl. Willard at ¶ 18.] 

On March 18, 2013, counsel for BHI and Herbst responded to Willard’s counsel’s letter 

with an unacceptable settlement offer that in no way indicated that BHI and Herbst intended to 

cure the breach nor honor the Personal Guaranty. [Decl. Willard at ¶ 19; Ex. 11.] 
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On April 12, 2013, counsel for BHI and Herbst sent a letter to Willard’s attorney 

indicating that BHI did not intend to cure the breach and planned to vacate the Virginia Property 

on April 30, 2013. [Decl. Willard at ¶ 20; Ex. 12.] 

Shortly thereafter, Willard appealed to BHI through Gluhaich to remain on the Virginia 

Property until Willard was able to find a buyer or a new tenant so that the Virginia Property 

would retain its value.  Consequently, BHI and the Willard Plaintiffs entered into an interim 

“Operation and Management Agreement” with BHI, effective May 1, 2013, under which BHI 

agreed to continue active operations on the Virginia Property.  Willard agreed to this Operation 

and Management Agreement because Willard knew that the amount of rent at issue, which at 

that point was $140,175.55 per month, would be difficult to obtain from a new tenant if the 

Virginia Property were to “go dark.”  Herbst did not sign the Operation and Management 

Agreement nor is there any mention within it of the Personal Guaranty. [Decl. Willard at ¶ 21; 

Ex. 13.] 

Willard hired consultant Greg Breen (“Breen”) to accompany him to the Virginia 

Property to assess its condition and provide guidance regarding mitigation of damages.  From 

2004 until Herbst purchased BHI in July 2008, Breen was the Senior Vice President of 

Operations and General Manager for BHI and his office was located on the Virginia Property.  

Willard visited the Virginia Property on May 26, 2013 and Breen accompanied Willard there on 

May 27, 2013.  They discovered that the Virginia Property was in a shambles and was barely 

operating.  For example, all signage had been removed, there were severe maintenance issues, 

the grass had not been cut, and the front door had been broken and was half boarded up.  The 

quick lube facility was a mess and was not operational; several employees told us that they did 

not have enough supplies to conduct operations.  The point-of-sale computer and the controller 

were both missing from the car wash rendering it inoperable, and there were no staff in the car 

wash.  The convenience store was in the final stage of being shut down, with shelves left bare 

and inventory being moved or sold through.  Subsequently, Breen provided Willard with an 

assessment of the fair rental value of the Virginia Property assuming it was made operational.  

Willard paid Breen $2,500.00 for his services. [Decl. Willard at ¶ 22; Ex. 14.] 
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During his visit to the Virginia Property in May 2013, Willard took photographs of the 

Virginia Property.  These photographs confirm that as of May 27, 2013, the Virginia Property 

was not fully operational, all signage had been removed, the grounds had not been maintained, 

and aspects of the premises were in need of repair, including the front door. [Decl. Willard at ¶¶ 

23–44; Exs. 15, 16.] 

On June 1, 2013, BHI vacated the Virginia Property having paid no rent whatsoever 

since February 1, 2013.  Under the terms of the Operation and Management Agreement, BHI 

had until July 20, 2013 to provide the Willard Plaintiffs with a profit and loss statement certified 

by an officer of BHI with accompanying documentation and to remit net profits earned during 

May 2013 minus a $10,000.00 “fee.” [Decl. Willard at ¶ 45; Ex. 13.2 at § 4.]  

On June 4, 2013, the Willard Plaintiffs hired Tholl Fence to install a security fence 

around the Virginia Property, which BHI had abandoned four days earlier and had left in 

shambles.  Willard paid Tholl Fence $2,668.62 to install this security fence. [Decl. Willard at ¶ 

46; Ex. 17.] 

On June 18, 2013, because Willard had been served with a notice of foreclosure on the 

Virginia Property, he filed a Chapter 11 bankruptcy petition. [Decl. Willard at ¶ 47; Ex. 18.] 

On July 18, 2013, the National Credit Union Administration Board (“NCUAB”) acting 

as liquidating agent for Telesis Community Credit Union with whom the Willard Plaintiffs had 

financed purchase of the Virginia Property filed a motion in bankruptcy court to terminate the 

automatic stay. [Decl. Willard at ¶ 48; Ex. 19.]  On August 9, 2013, the bankruptcy court granted 

NCUAB’s motion. [Decl. Willard at ¶ 49; Ex. 20.]  Consequently, Willard filed a motion to 

dismiss his bankruptcy case. [Decl. Willard at ¶ 50; Ex. 21.] 

On August 27, 2013, BHI filed a Proof of Claim in Willard’ bankruptcy case claiming 

they were entitled to $65,976.20 as a result of the Operation and Management Agreement.  The 

Proof of Claim was attested to under penalty of perjury by John P. Desmond, Esq., shareholder 

of Gordon Silver, as “the creditor’s authorized agent.”  Attached to the Proof of Claim were two 

exhibits, the first being a copy of the Operation and Management Agreement and the second 

purporting to be BHI’s Profit and Loss report “For the Five Months Ending May 31, 2013.”  
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[Decl. Willard at ¶ 51; Ex. 22.] 

On September 5, 2013, Willard’s bankruptcy attorney filed an Objection to Claim 

regarding BHI’s Proof of Claim, objecting on the grounds that, inter alia, the debtor is excused 

from payment as a consequence of claimant’s material breach and the claim is based on 

erroneous accounting. [Decl. Willard at ¶ 52; Ex. 23.] 

On September 30, 2013, the bankruptcy court granted Willard’s motion to dismiss his 

bankruptcy case. [Decl. Willard at ¶ 61; Ex. 29.] 

In October 2013, Willard paid $1,000.00 to Santiago Landscape & Maintenance to clean 

up the Virginia Property. [Decl. Willard at ¶ 62; Ex. 30.] 

On February 10, 2014, as part of their efforts to obtain financing for purchase of the 

Virginia Property via a short sale, Longley Partners, LLC through Heritage Bank of Nevada 

commissioned an appraisal of the Virginia Property to assess its “as is” value (the “2014 

Appraisal”).  In this appraisal, the “as is” appraised value of the Virginia Property was 

determined to be $4,270,000.00. [Decl. Willard at ¶ 63; Ex. 31.] 

On March 6, 2014, the Virginia Property was sold via a short sale for a total of 

$4,050,354.68.  Of that amount, $65,936.98 went to pay the outstanding 2012 and 2013 Washoe 

County property taxes that had not been paid by BHI. [Decl. Willard at ¶ 64; Ex. 32.] 

On November 6, 2013, the Willard Plaintiffs received a utility bill from Nevada Energy 

for $10,393.35 in charges stemming from gas and electricity usage on the Virginia Property 

since the date BHI abandoned it. [Decl. Willard at ¶ 65; Ex. 33.] 

In violation of their duty under the Virginia Lease, BHI allowed insurance on the 

Virginia Property to lapse. [Ex. 2.5–2.8.]  Consequently, starting in June 2013, the Willard 

Plaintiffs paid a total of $7,206.00 to maintain insurance on the Virginia Property for the period 

June 1, 2013 through June 1, 2014. [Decl. Willard at ¶ 66; Ex. 34.] 

From September 6, 2013 through May 26, 2015, counsel for Defendants periodically 

forwarded to the Willard Plaintiffs’ attorneys various Notices of Violation issued by the City of 

Reno.  Without exception, the violations alleged were issued as a result of weeds and rubbish on 

the Virginia Property.  BHI and Herbst expressly refused to take responsibility for payment of 
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these fines, and consequently they remain outstanding. [Decl. Willard at ¶ 67; Ex. 35.] 

III. 

ARGUMENT 

A. LEGAL STANDARD 

1. Summary Judgment. 

Summary judgment is appropriate when the pleadings, depositions, answers to 

interrogatories, admissions, and affidavits, if any, that are properly before the Court demonstrate 

that no genuine issues of material fact exist, and the moving party is entitled to judgment as a 

matter of law. Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002).  

Substantive law controls whether factual disputes are material and will preclude summary 

judgment; other factual disputes are irrelevant. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).  A genuine issue of material fact is one where the 

evidence is such that a reasonable jury could return a verdict for the nonmoving party. Valley 

Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1282 (1989). 

The Nevada Supreme Court has held that the non-moving party may not defeat a motion 

for summary judgment by relying “on gossamer threads of whimsy, speculation and conjecture.” 

Wood v. Safeway, 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005).  When a motion for summary 

judgment is made and supported as required by NRCP 56, the non-moving party must not rest 

upon general allegations and conclusions, but must by affidavit or otherwise set forth specific 

facts demonstrating the existence of a genuine factual issue. Id. 

The pleadings and proof offered in a motion for summary judgment are construed in the 

light most favorable to the non-moving party. Hoopes v. Hammargren, 102 Nev. 425, 429, 725 

P.2d 238, 241 (1986).  However, the non-moving party still “bears the burden to ‘do more than 

simply show that there is some metaphysical doubt’ as to the operative facts in order to avoid 

summary judgment being entered.” Wood, supra, 121 Nev. at 732, 121 P.3d at 1031. “To 

successfully defend against a summary judgment motion, ‘the nonmoving party must transcend 

the pleadings and, by affidavit or other admissible evidence, introduce specific facts that show a 

genuine issue of material fact.’” Torrealba v. Kesmetis, 124 Nev. 95, 100, 178 P.3d 716, 720 
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(2008) (quoting Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 72 P.3d 131 (2007)). 

2. Interpretation of contract terms. 

Under Nevada law, there is no right to interpret an agreement as meaning something 

different from what the parties intended as expressed by the language they saw fit to employ. 

Reno Club, Inc. v. Young Investment Co., 64 Nev. 312, 324, 182 P.2d 1011, 1017 (1947).  When 

the contract at issue is clear on its face, the Court must enforce the contract as it is written. 

Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005).  “The 

court has no authority to alter the terms of an unambiguous contract.” Id.; see also Kaldi v. 

Farmers Ins. Exch., 117 Nev. 273, 281, 21 P.3d 16, 21 (2001) (stating that courts are not free to 

modify or vary the terms of an unambiguous contract).   Where a contact is unambiguous, parole 

evidence may not be introduced to interpret the agreement of the parties. See Margrave v. 

Dermody Props., 110 Nev. 824, 829, 878 P.2d 291, 294 (1994), citing Farmers Ins. Exch. v. 

Young, 108 Nev. 328, 333 n.3, 832 P.2d 376 (1992); Canfield v. Gill, 101 Nev. 170, 171 n.1, 693 

P.2d 1259 (1985). 

3. Interpretation of express indemnity provisions. 

An indemnity provision must be interpreted by the Court as a matter of law so long as 

extrinsic evidence is not required to interpret the indemnity language. Continental-Heller Corp. 

v. Amtech Mechanical Services, Inc., 53 Cal.App.4th 500, 504, 61 Cal.Rptr.2d 668, 670 (1997).   

Contractual, or express, indemnity arises when two parties agree, pursuant to a contractual 

provision, that one party will reimburse the second party for liability from the first party's 

actions.  See George L. Brown Ins. Agency, Inc. v. Star Ins. Co. (“George L. Brown”), 126 Nev. 

316, 237 P.3d 92, 96 (2010); Continental Casualty Co. v. Farnow, 79 Nev. 428, 386 P.2d 90 

(1963).   

Where the parties have expressly contracted with respect to the duty to indemnify, the 

extent of that duty must be determined from the contract. See George L. Brown, supra, 126 Nev. 

at 316.  Thus, the contract should be read as a whole and given a construction that will 

accomplish the object of providing indemnity for the losses covered by the contract. American 

Excess Inc. Co. v. MGM Grand Hotels, Inc., 102 Nev. 601, 604, 729 P.2d 1352 (1986); National 
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Union Fire Ins. v. Reno's Exec. Air, 100 Nev. 360, 682 P.2d 1380 (1984). 

B. DEFENDANTS’ COUNTERCLAIM 

 1. Allegations in the Counterclaim. 

BHI’s Counterclaim against the Willard Plaintiffs alleges two causes of action, both 

stemming from the Operating Agreement entered into between BHI and the Willard Plaintiffs on 

May 1, 2013.  In Count 1 (“Breach of Contract”), Defendants assert that “BHI performed under 

the terms of the Operation Agreement” [Def. Counterclaim at p. 12, ¶ 16] and allege that the 

Willard Plaintiffs have breached the Operation and Management Agreement by failing to pay to 

BHI the negative Net Profits earned by BHI during May 2013 plus the $10,000.00 “Fee” as 

required by Section 4 of the Operation and Management Agreement. [Id. at ¶¶ 17, 18.]  In Count 

2 (“Declaratory Relief”), Defendants seek a judicial declaration that BHI and Herbst are not 

responsible for any of the rental payments the Willard Plaintiffs claim were incurred during May 

2013.  Defendants also seek attorney fees and costs, citing the indemnification clause in the 

Operation and Management Agreement. 

2. Terms of the Operation and Management Agreement. 

 In April 2013, in an effort to mitigate damages, Willard negotiated with BHI for BHI to 

continue their operations on the Virginia Property until a buyer or a new tenant was found so 

that the premises would retain its value. [Decl. Willard at ¶ 21.]  Willard recognized that it 

would be difficult to find a new tenant willing to pay the $140,175.55 per month—the amount of 

BHI’s monthly rent at that time—were the Virginia Property to “go dark.” [Id.]  Consequently, 

the parties entered into an Operation and Management Agreement under which, in return for 

maintaining “continuous operation” of the Virginia Property and paying to the Willard Plaintiffs 

the Net Profits earned through continued operation, BHI would have no obligation to pay rent 

but instead would be entitled to a “Fee” of $10,000.00 per month from the Willard Plaintiffs, 

which was to be deducted from the Net Profits for the month.  If the balance owed was negative, 

BHI would be entitled to payment of the negative balance from the Willard Plaintiffs.  BHI was 

required to tender an accounting and documentation certified by an officer of BHI to be accurate 

within fifty days from the end of each month of continued operation. [Ex. 13.2 at §§ 4, 5.]  
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Except as otherwise provided for under the Operation and Management Agreement, BHI’s use 

and occupancy of the Virginia Premises was to be on the same terms and provisions as set forth 

in the Virginia Lease. [Ex. 13.4 at § 10.] 

 3. BHI’s numerous breaches of the Operation and Management Agreement. 

 A “material breach” is defined as “a failure to do something that is so fundamental to a 

contract that the failure to perform that obligation defeats the essential purpose of the contract or 

makes it impossible for the other party to perform under the contract.” 23 Richard A. Lord, 

Williston on Contracts § 63:3 (4th ed.) (citing Lauderdale County School Dist. v. Enterprise 

Consol. School Dist., 24 F.3d 671 (5th Cir. 1994); Horton v. Horton, 487 S.E.2d 200 (Va. 

1997)). Moreover, a breach is “material” if the breach is “such that upon a reasonable 

interpretation of the contract, the parties considered the breach as vital to the existence of the 

contract.” Id. See also Stone Forest Industries. Inc. v. U.S., 973 F.2d 1548, 1550-51 (Fed. Cir. 

1992) (stating that a material breach of contract “depends on the nature and effect of the 

violation in light of how the particular contract was viewed, bargained for, entered into, and 

performed by the parties”). Finally, “[t]he importance or materiality of contract terms must be 

assessed in context and in light of the expectations of the parties at the time the original contract 

was formed.” Interbank Investments v. Vail Valley Consolidated Water District, 12 P.3d 1224, 

1229 (Col. Ct. App. 2000).  

An implied covenant of good faith and fair dealing exists in every Nevada contract and 

essentially forbids arbitrary, unfair acts by one party that disadvantage the other. See 

Consolidated Generator v. Cummins Engine, 114 Nev. 1304, 1311, 971 P.2d 1251, 1256 (1998); 

Overhead Door Co. v. Overhead Door Corp., 103 Nev. 126, 128, 734 P.2d 1233, 1235 (1987). 

As shown below, BHI failed to fulfill their obligations under the Operation and 

Management Agreement to maintain continuous operations at the Virginia Property, failed to 

maintain and repair the Virginia Property, undermined the ability of the operation to make a 

profit by removing all signage, failed to timely provide documentation of Net Profits, failed to 

provide certified documentation of Net Profits, and tendered a facially fraudulent accounting 

statement of Net Profits. 
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a. BHI failed to continuously operate the Virginia Property. 

 BHI’s assertion in their counterclaim that BHI “performed under the terms of the 

Operation Agreement” is false. [Def. Counterclaim at p. 12, ¶ 16.]  The Operation and 

Management Agreement was conditioned upon BHI maintaining continuous operation of the 

Virginia Property through the entire month of May 2013, but as of May 26, 2013 and very likely 

earlier, the car wash and quick lube facilities were not operational, the convenience store was not 

fully stocked and was in the final stage of being shut down, all signage had been removed from 

the premises, and maintenance, upkeep and repairs had been wholly neglected, perhaps most 

outrageously evidenced by the fact that half of the front door to the convenience store had been 

broken and simply boarded up rather than fixed. [Decl. Willard at ¶¶ 22–44; Exs. 15, 16.]  BHI’s 

failure to operate the Virginia Property continuously for the entire month of May 2013 

constitutes a material failure of consideration upon which BHI’s duty to pay rent had been 

expressly conditioned. [Ex. 13.3 at ¶ 5.] 

  b. BHI failed to maintain and repair the Virginia Property. 

Furthermore, under Section 13 of the Virginia Lease as incorporated by reference in 

Section 10 of the Operation and Management Agreement, BHI was required to keep “all of the 

buildings, structures, improvements and signs erected on the Property in good and substantial 

order, condition and repair, including but not limited to replacement, maintenance and repair 

of . . . doors, . . . mechanical equipment, . . . mowing of lawns and care, weeding and 

replacement of plantings . . . removal of trash, maintenance of . . . signage on Property. . .” [Ex. 

2.11 at § 13.]  BHI breached these requirements by, for example, failing to repair the front door 

to the convenience store [Decl. Willard at ¶¶ 36, 37; Ex. 15.12–15.13.], failing to maintain 

and/or repair the mechanical equipment that ran the car wash [Decl. Willard at ¶ 22; Decl. 

Gluhaich at ¶ 13; Ex. 37], failing to mow the lawns and remove weeds [Decl. Willard at ¶¶ 30, 

39, 42; Exs. 15.6, 15.15, 15.18], failing to remove trash from the premises [Decl. Willard at ¶¶ 

42, 67; Exs. 15.18, 35], failing to maintain signage [Decl. Willard at ¶¶ 28–36; Exs. 15.4–15.12], 

and failing to fix numerous awnings that had been destroyed [Decl. Willard at ¶¶ 39–41; Ex. 

15.15–15.17]. 
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 c. BHI removed all signage from the Virginia Property. 

On top of BHI failing to keep the car wash and quick lube facility operational and the 

convenience store fully operational for the entire month of May 2013, BHI removing all signage 

from the Virginia Property constitutes bad faith failure to perform under the Operation and 

Management Agreement, especially in light of the fact that the Willard Plaintiffs were entitled to 

payment of the Net Profits earned from BHI’s operation which were indisputably undermined by 

the removal of all signage from the premises. 

 d. BHI failed to timely provide certified documentation of Net Profits. 

In addition, BHI failed to comply with the requirements of the Operation and 

Management Agreement to provide an accounting and documentation in support thereof 

certified by an officer of BHI and to do so by July 20, 2013. [Ex. 13.2 at § 4.]  The only 

documentation ever provided to the Willard Plaintiffs regarding BHI’s Net Profits for May 2013 

was an exhibit attached to BHI’s proof of claim for $65,965.20 filed on August 27, 2013 in 

Willard’s bankruptcy case, the exhibit purporting to be a Profit and Loss Statement “For the Five 

Months Ending May 31, 2013” alleging total negative net profits of $55,965.20. [Ex. 22.9–

22.12.]  However, the Profit and Loss Statement was not certified by an officer of BHI, was not 

tendered by July 20, 2013, did not purport to be an accounting of the net profits just for May 

2013, and contained fraudulent expense claims.  BHI may argue that the automatic stay imposed 

by Willard’s bankruptcy petition precluded tendering their accounting for May 2013 by the 

deadline, but Overland was also a party to the Operation and Management Agreement, had not 

filed for bankruptcy protection, and the automatic stay was never expanded to apply to Overland. 

 e. BHI tendered a provably false accounting of Net Profits.   

Moreover, BHI failed to tender an accounting for the month of May 2013, instead 

submitting a Profit and Loss Statement “For the Five Months Ending May 31, 2013.”  

Regardless of whether or not the Profit and Loss Statement was mislabeled and was meant to 

constitute an accounting solely for the month of May 2013, it is undisputed that BHI paid no 

property taxes on the Virginia Property for the last quarter of 2012 onward. [Decl. Willard at ¶¶ 

55, 57, 59, 60, 64; Exs. 24.4 at ¶ 5, 25.4 at ¶ 5, 27, 28, 32.]  However, in the Profit and Loss 
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Statement, BHI seeks $4,148.14 for “Real Estate Tax” expenses that were not paid by BHI. 

[Decl. Willard at ¶ 53; Ex. 22.10–22.12.]   

Other evidence of fraudulent accounting is manifest in the Profit and Loss Statement.  

For example, BHI claims $228.00 in expenses for purchase of smog certificates and yet the 

income from “Lube Sales – Emissions” is zero. [Ex. 22.11.] 

BHI also claims $10,428.26 in expenses for purchase of bulk oil and filters with oil sales 

being $15,665.86. [Id.]  However, in December 2012, BHI purchased $6,541.74 in bulk oil and 

filters and had oil sales of $31,020.62. [Decl. Willard at ¶ 58; Ex. 26.3.]  Hence, BHI claims to 

have incurred 59% more in expenses in May 2013 while sales were 50% lower. 

BHI also claims to have incurred a total of $12,362.14 for “Repair and Maintenance” of 

the convenience store [Ex. 22.10.]  However, BHI reported expenses for “Repair and 

Maintenance” totaling $25,349.94 for the entire year of 2012. [Ex. 26.2]  Hence, BHI claims to 

have incurred expenses for “Repair and Maintenance” for the single month of May 2013 that 

were 49% of the total expenses for “Repair and Maintenance” incurred by BHI over twelve 

months during 2012. 

In the Profit and Loss Statement, BHI claims to have earned $49,869.65 in “C-Store 

Sales,” but spent $50,684.08 in “C-Store Purchases.” [Ex. 22.10.]  In other words, in terms of 

operation of the convenience store during May 2013, just considering merchandise sales and 

purchases BHI claims to have incurred a net loss of $814.43—a negative 1.6% gross margin.  In 

contrast, for December 2012 BHI reported “C-Store Sales” of $68,314.69 with “C-Store 

Purchases” of $51,392.89—a 24.8% gross margin. [Ex. 26.2.]  For the entire year of 2012, BHI 

reported “C-Store Sales” of $883,737.96 with “C-Store Purchases” of $654,323.90—a 26% 

gross margin. [Id.]  At the very least, BHI’s claim in the Profit and Loss Statement manifests bad 

faith. 

 Consequently, in light of BHI’s numerous material breaches of the Operation and 

Management Agreement, BHI’s bad faith conduct, BHI having seriously undermined the 

Willard Plaintiffs’ attempt to mitigate damages, and BHI’s fraudulent claims, the Willard 

Plaintiffs are entitled to judgment on all Counts of Defendants’ Counterclaim as a matter of law. 
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C. BHI BREACHED THE VIRGINIA LEASE 

 To prevail on a breach of contract claim, a plaintiff must establish that (A) a valid 

contract existed between plaintiff and defendant, (B) the plaintiff performed or was excused 

from performance, (C) the defendant breached, and (D) plaintiff sustained damages as a result of 

the breach. Nev. Contract Servs., Inc. v. Squirrel Companies, Inc., 119 Nev. 157, 161, 68 P.3d 

896, 899 (2003); see also Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000) (“[a] 

breach of contract may be said to be a material failure of performance of a duty arising under or 

imposed by agreement”). 

Here, in pertinent part, Section 4(D) of the Virginia Lease states: 

All Rental and other Monetary Obligations which Lessee is required to pay 
hereunder shall be the unconditional obligation of Lessee and shall be payable in 
full when due without any setoff, abatement, deferment, deduction or 
counterclaim whatsoever, except as set forth herein. 

[Ex. 2.2 at § 4(D).]  Furthermore, in pertinent part, Section 7 of the Virginia Lease states: 

It is the intention of the parties except as expressly provided herein that this Lease 
shall not be terminable for any reason by Lessee, and that Lessee shall in no event 
be entitled to any abatement of, or reduction in, Rental payable under this Lease, 
except as otherwise expressly provided herein.  Any present or future law to the 
contrary shall not alter this agreement of the parties. 

[Ex. 2.4 at § 7.]  It is undisputed that BHI was obligated under the Virginia Lease to make 

monthly payments to the Willard Plaintiffs but failed to do so beginning on March 1, 2013 and 

continuing to the present date. [Decl. Willard at ¶¶ 16–20; Exs. 10–12.]  It is further undisputed 

that despite Plaintiffs’ demands, BHI made no further payments as required under the Virginia 

Lease. 

 Consequently, it is undisputed that BHI breached the Virginia Lease.  

D. HERBST BREACHED THE PERSONAL GUARANTY 

Under Nevada law, an “unconditional” guaranty is enforceable by its terms. See Daly v. 

Del E. Webb Corp., 96 Nev. 359, 361, 609 P.2d 319, 320 (1980); Owens-Corning Fiberglass 

Corp. v. Texas Comm. Bank Nat’l Ass’n, 104 Nev. 556, 558-59, 763 P.2d 335, 336 (1988).  

Specifically, an “absolute guaranty is one which is conditioned solely upon the event of default 

by the principal obligor of fulfillment of the duty the performance of which is guaranteed.” Id. 

A.App.3789

A.App.3789



  - 15 - 
MOTION FOR SUMMARY JUDGMENT OF PLAINTIFFS 

LARRY J. WILLARD AND OVERLAND DEVELOPMENT CORPORATION 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 Under the Personal Guaranty, Herbst “unconditionally, absolutely and irrevocably 

guarantees the timely payment and performance of each of BHI’s obligations arising out of and 

under the Lease. . . .  The Guarantor’s guaranty made hereby is a guaranty of timely payment 

and performance of the Guaranteed Obligations and note merely of collectability or 

enforceability of such obligations.” [Ex. 7.1 at ¶ 1.]  The Personal Guaranty further provides that 

Defendant “agrees that if and to the extent that BHI either (a) fails to satisfy any of the 

Guaranteed Obligations and fails to remedy such failure within thirty (30) days after receiving 

written notice from the Lessor of such failure, . . . the Guarantor will be directly responsible for 

the full extent of any unsatisfied Guaranteed Obligations.” [Id.]  The Personal Guaranty further 

provides that, “This agreement is an unconditional, absolute, present and continuing guaranty of 

payment and performance . . .” [Id.] 

 Furthermore, the Personal Guaranty provides: 

[T]he obligations of the Guarantor hereunder shall not be impaired, affected or 
released by, any of the following: (i) any modification, supplement, extension or 
amendment of any of the Guaranteed Obligations or the Lease; [ * * * ] (vi) any 
transfer of the assets of Lessor to, or any consolidation or merger of the Lessor 
with or into, any other entity; [ * * * ].  The Guarantor hereby waives any defense 
to its obligations hereunder that might arise as a result of any of the foregoing, 
and hereby waives the effect of any fact, circumstance or event of any nature 
whatsoever that would exonerate, or constitute or give rise to a defense to, the 
obligation of a surety or guarantor. 

 [Ex. 7.1–7.2 at ¶ 2.]  The Operation and Management Agreement did not alter the Personal 

Guaranty. [Decl. Willard at ¶ 21; Ex. 13.]  The Amended Lease also had no effect on the 

Personal Guaranty. [Decl. Willard at ¶ 11; Ex. 6.] 

 It is undisputed that Herbst was notified of BHI’s breach of the Virginia Lease but failed 

to meet his obligations under the Personal Guaranty. [Decl. Willard at ¶¶ 16–20; Exs. 10–12.] 

Consequently, it is beyond dispute that Herbst breached the Personal Guaranty and is 

absolutely liable to the Virginia Plaintiffs for damages. 

/// 

/// 

/// 

A.App.3790

A.App.3790



  - 16 - 
MOTION FOR SUMMARY JUDGMENT OF PLAINTIFFS 

LARRY J. WILLARD AND OVERLAND DEVELOPMENT CORPORATION 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

E. BHI AND HERBST ARE LIABLE FOR DAMAGES 

 “It is fundamental that contract damages are prospective in nature and are intended to 

place the nonbreaching party in as good a position as if the contract had been performed.” Colo. 

Environments, Inc. v. Valley Grading Corp., 105 Nev. 464, 470, 779 P.2d 80, 84 (1989); Eaton 

v. J. H., Inc., 94 Nev. 446, 460, 581 P.2d 14, 16 (1978) (“The goal of a damage award for breach 

of contract is that ‘the breaching party must place the nonbreaching party in as good a position 

as if the contract were performed.’”).  

 By virtue of BHI’s breach of the Virginia Lease and the breach by Herbst of the Personal 

Guaranty, the Willard Plaintiffs incurred significant damages for which Defendants are jointly 

and severally liable.  The affidavits and exhibits attached hereto and submitted herewith properly 

evidence the amount of Defendants’ liabilities to the Willard Plaintiffs sufficient to support 

summary judgment on the issue of damages. GM Dev. Co. v. Community Am. Mortgage Corp., 

165 Ariz. 1, 5-6, 795 P.2d 827, 831-32 (App. 1990) (awarding summary judgment against lessee 

and guarantor where landlord’s affidavit recited that it was made on personal knowledge and 

business records and calculated the amount due and owing).  These damages fall into four 

categories:  breach-induced expenses, unpaid rent, accelerated rent, and diminution in value.  

Each category of damages is addressed below. 

1.  Breach-induced expenses. 

 The Willard Plaintiffs incurred expenses as a result of Defendants’ breaches totaling 

$27,032.97, not including attorney fees and costs incurred in the instant matter. [Decl. Willard at 

¶¶ 69, 74.]  These expenses are comprised of the following:  

• $2,500.00 paid to Greg Breen to assess the condition of the Virginia Property and 

provide guidance regarding mitigation of damages caused by BHI’s breach [Id. at ¶ 22; Ex. 14].  

The Willard Plaintiffs are entitled to damages for this expense by virtue of the Virginia Lease, 

which allows recovery of “costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).] 

• $2,668.62 paid to Tholl Fence [Decl. Willard at ¶ 46; Ex. 17].  The Willard Plaintiffs are 

entitled to damages for this expense by virtue of the Virginia Lease, which allows recovery of 

“costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).] 
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• $7,206.00 paid to Berkshire Hathaway to obtain insurance on the Virginia Property 

[Decl. Willard at ¶ 66; Ex. 34].  The Virginia Lease required BHI to maintain, at its sole 

expense, insurance on the Virginia Property and insurance related to its operations on the 

Virginia Property “throughout the Lease Term.” [Ex. 2.5–2.8 at § 10.]  In the event that BHI 

failed to comply with the insurance-related terms of the Virginia Lease, the Willard Plaintiffs are 

“entitled to procure such insurance” and “[a]ny sums expended by Lessor in procuring such 

insurance shall be Additional Rent and shall be repaid by Lessee, together with interest thereon 

at the Default Rate, from the time of payment by Lessor until fully paid by Lessee . . .” [Ex. 2.8 

at ¶ 2; see also Ex. 2.4 at § 7.] 

• $1,000.00 paid to Santiago Landscape for their work pruning trees, trimming shrubs, 

removing weeds, mowing grass, and clearing refuse from the Virginia Property [Decl. Willard at 

¶ 62; Ex. 30].  The Virginia Lease required BHI, at its sole cost and expense, to handle these 

maintenance activities. [Ex. 2.11 at § 13.] 

• $10,393.35 in utility costs incurred from NV Energy [Decl. Willard at ¶ 65; Ex. 33].  The 

Virginia Lease required BHI to pay all charges for utility services supplied to the Virginia 

Property during the Lease Term.  Expenses incurred by the Willard Plaintiffs due to failure of 

BHI to pay utility charges are deemed Additional Rent, with the Willard Plaintiffs having the 

same rights and remedies as for a failure to pay Base Annual Rent. [Ex. 2.5 at § 9.]  The Willard 

Plaintiffs are further entitled to compensation for this expense by virtue of the Virginia Lease, 

which allows recovery of “costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).] 

•  A total of $3,265.00 for fines imposed by the City of Reno for the unmaintained and 

non-Code-compliant condition in which BHI left the Virginia Property [Decl. Willard at ¶ 67; 

Ex. 35].  BHI expressly indemnified the Willard Plaintiffs against any losses caused by, incurred 

or resulting from BHI’s breach of, default under, or failure to perform any term or provision of 

the Virginia Lease, including losses in the form of fines, penalties, and interest. [Ex. 2.14 at § 

15; Ex. 2.33 at def. of “Losses.”]  

 The Virginia Lease imposes a late payment charge of 5% for failure to pay within ten 

days any payment required under its terms. [Ex. 2.3–2.4 at § 4.]  The Virginia Lease also 
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imposes interest at the “Default Rate” of 18% on any payments required under its terms that are 

not paid within ten days. [Id.]  With the late payment charges and interest are applied, as of 

October 16, 2017 the total damages for expenses is $48,097.79. [Decl. Willard at ¶¶ 68, 69; 

Decl. Moquin at ¶¶ 3–5; Ex. 36.1 at Table II.] 

2. Damages for unpaid rent. 

 BHI ceased paying rent under the Virginia Lease on March 1, 2013 but did not vacate the 

premises until June 1, 2013.  The Operation and Management Agreement was to allow BHI to 

avoid rent obligations for May 2013 in return for maintaining continuous operations on the 

Virginia Property and paying the Net Profits earned through such operation to the Virginia 

Plaintiffs, but, as discussed above, BHI not only failed to keep the Virginia Property operational 

for the entire month of May 2013, they also blatantly undermined operational earnings and 

overstated expenses.  Consequently, by virtue of these material breaches, fraudulent accounting, 

and bad faith conduct, all of which go to the purpose of the Operation and Management 

Agreement, BHI should be held liable for rent for May 2013 in addition to being indisputably 

liable for rent for March and April 2013. 

 Monthly rent for each of the months of March, April, and May 2013 was $140,175.55, 

which sums to $420,526.65.  The Virginia Lease imposes a late payment charge of 5% for 

failure to pay within ten days any payment required under its terms. [Ex. 2.3–2.4 at § 4.]  The 

late payment charge for each of the months of March, April, and May 2013 is $7,008.78, which 

sums to $21,026.34.  The Virginia Lease also imposes interest on Rental payments not received 

within ten days of being due at a Default Rate of 18%. [Id.; Ex. 2.17 at § 20(B)(i)(iii).]  

Applying interest from the due dates of each unpaid monthly rental payment, and including the 

late payment charges, as of October 16, 2017, total damages for unpaid rent is $785,670.52. 

[Decl. Willard at ¶ 72; Decl. Moquin at ¶ 12(a); Ex. 36.5 at Table VII.] 

3. Accelerated rent damages. 

 The Virginia Lease provides that in the event of a default, the Virginia Plaintiffs are 

entitled to damages for accelerated rent, the amount thereof being “the present value of the 

balance of the Base Annual Rental for the remainder of the Lease Term using a discount rate of 
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four percent (4%), less the present value of the reasonable rental value of the Property for the 

balance of the Term remaining after a one-year period following repossession using a discount 

rate of four percent (4%).” [Ex. 2.17 at § 20(B)(i)(iv).]  Applying the specified discount rate of 

4%, the net present value of future rent from June 1, 2013 through the end of the Lease Term, 

including 2% increases per annum as specified in the Virginia Lease [Ex. 2.2 at § 4(B)] is 

$18,633,372.30. [Decl. Willard at ¶ 70; Decl. Moquin at ¶ 8; Ex. 36.2–36.5 at Table III.]  The 

fair rental value of the Virginia Property is $38,206.00 per month. [Decl. Gluhaich at ¶¶ 15–18; 

Decl. Willard at ¶ 70; Ex. 31.51.]  The net present value of the fair rental value applied for the 

period one year following repossession of the Virginia Property through the end of the Lease 

Term is $4,078,503.33. [Decl. Willard at ¶ 70; Decl. Moquin at ¶ 9; Ex. 36.2–36.5 at Table IV.]  

Hence, the amount of accelerated rent damages is $14,554,863.98.  Including interest at the 

Default Rate as authorized by Section 4 of the Willard Lease, as of October 16, 2017, total 

damages for accelerated rent is $26,024,894.31. [Id.] 

4. Damages for diminution in value. 

 Under Nevada law, a landlord can recover damages for the diminution in value of a 

property due to a tenant’s beach of a lease. Hornwood v. Smith’s Food King No. 1 (“Hornwood 

I”), 105 Nev. 188, 190, 772 P.2d 1284, 1286 (1989), aff’d, Hornwood v. Smith’s Food King No. 

1 (“Hornwood II”), 107 Nev. 80, 807 P.2d 208 (1991).  Damages for diminution in value are 

measured by “the difference between the ‘present worth of the property with the lease less the 

present worth of the property without the lease.’” Hornwood II, 107 Nev. at 84 (citing 

Washington Trust Bank v. Circle K Corp., 15 Wash.App. 89, 546 P.2d 1249 (1976)).  In the 

instant case, BHI expressly indemnified the Willard Plaintiffs against losses in the form of 

diminution in value in the event that BHI defaulted or otherwise breached the Virginia Lease. 

[Ex. 2.14 at § 15; Ex. 2.33 at def. of “Losses.”] 

 The fair market value of the Virginia Property with the lease was determined to be 

$19,700,000.00 through an appraisal commissioned in 2008 by the Willard Plaintiffs that was 

prepared by CB Richard Ellis. [Decl. Willard at ¶ 15; Decl. Gluhaich at ¶¶ 5–9; Ex. 9.]  Based 

on his knowledge of the market and his experience in marketing the Virginia Property, the 
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Willard Plaintiffs’ designated expert Daniel Gluhaich found the fair market value of the Virginia 

Property immediately prior to BHI’s breach of the Virginia Lease on June 1, 2013 to be 

$19,700,000.00. [Decl. Gluhaich at ¶ 9.] 

 The fair market value of the Virginia Property without the lease was determined to be 

$4,270,000.00 through an appraisal commissioned in 2014 by Longley Partners, LLC (the “2014 

Appraisal”). [Decl. Willard at ¶ 63; Decl. Gluhaich at ¶¶ 15–16; Ex. 31.]  Based on his review of 

the 2014 Appraisal, his experience in marketing the Virginia Property, and his knowledge of the 

real estate market in Northern Nevada, the Willard Plaintiffs’ designated expert Daniel Gluhaich 

found the fair market value of the Virginia Property without the lease following BHI’s breach of 

the Virginia Lease to be $4,270,000.00. [Decl. Gluhaich at ¶ 16.] 

 Accordingly, the diminution in value damages sustained by the Willard Plaintiffs due to 

BHI’s breach of the Virginia Lease are $15,430,000.00. [Decl. Willard at ¶ 71; Decl. Moquin at 

¶¶ 11, 12(d), 12(f).] With interest applied at the Default Rate as authorized under the Virginia 

Lease, as of October 16, 2017, the total for diminution in value is $27,589.685.48.  [Id.; Ex. 

36.6.] 

 5. Summary of damages. 

 The damages caused by Defendants’ breaches of the Virginia Lease and Personal 

Guaranty to which the Willard Plaintiffs are entitled are summarized including interest accrued 

through October 16, 2017 as follows: 

[Decl. Willard at ¶ 72; Decl. Moquin at ¶ 12; Ex. 36.6 at Table VII.]   

DESCRIPTION AMOUNT INTEREST TOTAL 
Unpaid Rent, March 2013 $    140,175.55 $     116,825.76 $      257,001.31 
Late Payment Charge, March 2013             7,008.78  7,008.78 
Unpaid Rent, April 2013         140,175.55        114,682.80 254,858.35 
Late Payment Charge, April 2013              7,008.78  7,008.78 
Unpaid Rent, May 2013         140,175.55        112,608.97 252,784.52 
Late Payment Charge, May 2013 7,008.78  7,008.78 
Accelerated Rent Damages  14,554,863.98   11,470,030.34 26,024,894.31 
Diminution in Value 15,430,000.00   12,159,685.48 27,589,685.48 
Expenses 28,384.62          19,505.52 48,097.79 

TOTALS: $ 30,454,801.58 $ 23,993,546.52 $ 54,448,348.10 
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 Interest is accruing at a rate of $15,007.77 per day. [Decl. Willard at ¶ 73; Decl. Moquin 

at ¶ 13; Ex. 36.6 at Table VIII.] 

IV. 

CONCLUSION 

 Based on the foregoing, the Willard Plaintiffs respectfully request that the Court grant 

summary judgment in their favor on all Counts of Defendants’ Counterclaim.  The Willard 

Plaintiffs further request that the Court grant summary judgment with respect to the issue of 

liability of defendant Berry-Hinckley Industries for breach of the Virginia Lease and with 

respect to the issue of liability of defendant Jerry Herbst for breach of the Personal Guaranty and 

award the Willard Plaintiffs damages in the amount of $54,448,348.10 plus additional interest of 

$15,007.77 per day for every day after October 16, 2017 through entry of judgment. 

   Respectfully submitted, 

  LAW OFFICES OF BRIAN P. MOQUIN 
   

DATED:  October 17, 2017 By:    
 BRIAN P. MOQUIN 
 

Attorneys for Plaintiffs  
LARRY J. WILLARD and  
OVERLAND DEVELOPMENT CORPORATION 
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AFFIRMATION 

(Pursuant to NRS 239B.030) 

 The undersigned does hereby affirm that the preceding document filed in the above-

referenced matter does not contain the Social Security Number of any person. 

  LAW OFFICES OF BRIAN P. MOQUIN 
   

DATED:  October 18, 2017 By:    
 BRIAN P. MOQUIN 
 Admitted Pro Hac Vice 
 California Bar No. 257583 
 3287 Ruffino Lane 
 San Jose, CA 95148 
 (408) 300-0022 
 (408) 843-1678 (facsimile) 
     
  Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify under penalty of perjury under the laws of the State of Nevada that on 

this date I served a true and correct copy of the foregoing document as follows:  

[ X ] By sending a true and correct copy of the foregoing document by electronic mail to 

jdesmond@dickinsonwright.com,  birvine@dickinsonwright.com, and 

awebster@dickinsonwright.com.  
   

DATED:  October 18, 2017      
  BRIAN P. MOQUIN 
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