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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories

XiX



(cont 31)

32.

33.

DOCUMENT

DATE

Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease

XX

VOL. PAGE NO.

12

12
12

12

12

12

12

12
12
12
12
13
13

13

13

13

13

13
13

2765-2770

2771-2773
2774-2776

2777-2780

2781-2803

2804-2811

2812-2820

2821-2827
2828-2829
2830-2833
2834-2837
2838-2865
2866-2875

2876-2879

2880-2896

2897-2940

2941-2943

2944-2949
2950-2985



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381

XXi



(cont 34)

DOCUMENT DATE

Exhibit 17: Willard Responses to
Defendants’ First Set of Requests for
Production of Documents 17

Exhibit 18: Wooley Deposition
Excerpts

Exhibit 19: Highway 50 Lease
Exhibit 20: April 1, 2016 Email

Exhibit 21: May 3, 2016 Email
Exchange

Exhibit 22: June 21, 2016 Email
Exchange

Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard

XXii

VOL. PAGE NO.

15

15

15
15
15

15

15
15

15

15

15

15

15

15

15

15

3382-3391

3392-3397

3398-3441
3442-3444
3445-3446

3447-3453

3454-3471
3472-3480

3481-3490

3491-3498

3499-3506

3507-3512

3513-3518

3519-3528

3529-3539

3540-3547



(cont 34)

35.

36.

37.

38.

39.

40.

41.

DOCUMENT DATE

Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii

VOL. PAGE NO.
15 3548-3555
15 3556-3561
15 3562-3567
15 3568-3572
16 3573-3576
16 3577-3580
16 3581-3584
16 3585-3589
16 3590-3594
16 3595-3598



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

DOCUMENT

Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv

DATE
01/05/18

01/05/18

03/06/18

03/06/18

03/09/18

03/15/18

03/26/18

03/26/18

03/27/18

04/13/18

04/18/18

VOL. PAGE NO.

16

16

16

16

16
16
16

16

16

16

16

16

16

16

16

3599-3602

3603-3606

3607-3640

3641-3644

3645-3649
3650-3653
3654-3656

3657-3659

3660-3665

3666-3671

3672-3674

3675-3692

3693-3702

3703-3738

3739-3741



(cont 52)

53.

54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief

XXV

VOL. PAGE NO.

16

16

16

16

16

16

17

17

17

17

17

17

17

17

3742-3746

3747-3749

3750-3752

3753-3755

3756-3769

3770-3798

3799-3819

3820-3823

3824-3893

3894-3922

3923-3924

3925-3933

3934-3941

3942-3950



(cont 54)

55.

DOCUMENT DATE

Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief

Exhibit 2: Text messages between
Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin

Exhibit 4: Text messages between
Larry Willard and Brian Moquin
between December 19 and
December 25, 2017

Exhibit 5: Receipt

Exhibit 6: Email correspondence
between Richard Williamson and
Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
between March 30 and April 2, 2018

Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
Williamson and Brian Moquin
dated April 2 through April 13, 2018

Exhibit 9: Letter from Richard
Williamson to Brian Moquin
dated May 14, 2018

Exhibit 10: Email correspondence
between Larry Willard and Brian
Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel

Order re Request for Entry of 06/04/18
Judgment

XXVi

VOL. PAGE NO.
17 3951-3958
17 3959-3962
17 3963-3965
17 3966-3975
17 3976-3977
3978-3982
17 3983-3989
17 3990-3994
17 3995-3997
17 3998-4000
17 4001-4004
17 4005-4009



57.

58.

59.

60.

61.
62.

63.

DOCUMENT

Motion to Strike, or in the
Alternative, Motion for Leave to
File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
Rule 60(b) Motion for Relief

Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018

XXVii

DATE
06/06/18

06/22/18

06/29/18

11/30/18

12/03/18

12/11/18
12/11/18

12/28/18

VOL. PAGE NO.

17

17

18

18

18

18

18

18
18
18

18
18

18

18

4010-4018

4019-4036

4037-4053

4054-4060

4061-4092

4093-4096

4097-4129

4130-4132
4133-4136
4137-4140

4141-4144
4145-4179

4180-4212

4213-4216



NO. DOCUMENT

TRANSCRIPTS

64. Transcript of Proceedings — Status
Hearing

65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!

DATE

08/17/15

01/10/17

12/12/17

09/04/18

01/04/18

VOL. PAGE NO.
18 4217-4234
19 4235-4303
19 4304-4331
19 4332-4352
19 4353-4357

1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.

XXViii
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A.App.3573
FILE Bp
Electronically
CV14-01712
2017-12-07 04:45:32 PM
Jacqueline Bryant
Clerk of the Court
2501 Transaction # 6429615 : pmsey\

DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

VS
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A.App.3574

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.
/

NOTICE OF NON-OPPOSITION TO
DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR SANCTIONS

PLEASE TAKE NOTICE that on November 15, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst filed Defendants/Counterclaimants’ Motion fon
Sanctions.

e The opposition to the Motion was originally due to be filed on or before December 4,
2017.

e On December 4, 2017, Defendants granted Plaintiffs an extension through December 5,
2017 to file the opposition.

e On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on
December 6, 2017 to file the opposition.

e On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on
December 6, 2017 to file the opposition, but Defendants declined to provide furthen
extensions so as to allow themselves adequate time to prepare reply briefs and submit the
Motion by the December 15, 2017 deadline for the submission of dispositive motions.

e On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to
respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension
through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion.

e As of the date and time of this filing, this Court has not issued any Order granting
Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple

extensions.

Page 2 of 4
A.App.3574
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A.App.3575

The deadline for filing an opposition has passed and no opposition has been filed. As
such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to

Defendants/Counterclaimants’ Motion for Sanctions.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 7th day of December, 2017.
DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email; Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email; Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst

Page 30f4
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A.App.3576

CERTIFICATE OF SERVICE

| certify that | am an employee of DICKINSON WRIGHT, PLLC and that on this date,
pursuant to NRCP 5(b), | am serving a true and correct copy of the attached NOTICE OF NON-
OPPOSITION TO  DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR
SANCTIONS on the parties as set forth below:

Placing an original or true copy thereof in a sealed envelope placed for collection and

mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary

business practices

Certified Mail, Return Receipt Requested

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be
personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification

X By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

addressed as follows:

Brian P. Moquin David C. O'Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM, P.C.
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501
bmogquin@lawprism.com david@omaralaw.net

DATED this 7th day of December, 2017.

/sl Mina Reel
An employee of Dickinson Wright, PLLC

Page 4 of 4
A.App.3576
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AA Ig.3577
FIL
Electronically
CV14-01712
2017-12-07 04:49:21 PM
Jacqueline Bryant
Clerk of the Court
2501 Transaction # 6429645 : yvil

DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

VS

Page 1 of 4
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A.App.3578

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.
/

NOTICE OF NON-OPPOSITION TO
DEFENDANTS/COUNTERCLAIMANTS’ MOTION TO STRIKE AND/OR MOTION IN
LIMINE TO EXCLUDE THE EXPERT TESTIMONY OF DANIEL GLUHAICH

PLEASE TAKE NOTICE that on November 14, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst filed Defendants/Counterclaimants’ Motion to
Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich.

e The opposition to the Motion was originally due to be filed on or before December 4,
2017.

e On December 4, 2017, Defendants granted Plaintiffs an extension through December 5,
2017 to file the opposition.

e On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on
December 6, 2017 to file the opposition.

e On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on
December 6, 2017 to file the opposition, but Defendants declined to provide furthen
extensions so as to allow themselves adequate time to prepare reply briefs and submit the
Motion by the December 15, 2017 deadline for the submission of dispositive motions.

e On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to
respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension
through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion.

e As of the date and time of this filing, this Court has not issued any Order granting
Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple

extensions.

Page 2 of 4
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The deadline for filing an opposition has passed and no opposition has been filed. As
such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to
Defendants/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the Expert
Testimony of Daniel Gluhaich.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 7th day of December, 2017.
DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com
Attorney for Defendants

Berry Hinckley Industries and Jerry Herbst
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A.App.3580

CERTIFICATE OF SERVICE

| certify that | am an employee of DICKINSON WRIGHT, PLLC and that on this date,
pursuant to NRCP 5(b), | am serving a true and correct copy of the attached NOTICE OF NON-
OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION TO STRIKH
AND/OR MOTION IN LIMINE TO EXCLUDE THE EXPERT TESTIMONY OH
DANIEL GLUHAICH on the parties as set forth below:

Placing an original or true copy thereof in a sealed envelope placed for collection and

mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary

business practices

Certified Mail, Return Receipt Requested

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be
personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification

X By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

addressed as follows:

Brian P. Moquin David C. O'Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM, P.C.
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501
bmogquin@lawprism.com david@omaralaw.net

DATED this 7th day of December, 2017.

/sl Mina Reel
An employee of Dickinson Wright, PLLC

Page 4 of 4
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FILE Bp
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2017-12-07 04:43:09 PM
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2501 Transaction # 6429596 : pmsey\

DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

VS

Page 1 of 4
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A.App.3582

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.
/

NOTICE OF NON-OPPOSITION TO
DEFENDANTS/COUNTERCLAIMANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT

PLEASE TAKE NOTICE that on November 15, 2017, Defendants/Counterclaimants Berry-

Hinckley Industries (“BHI”) and Jerry Herbst (collectively with BHI, the “Defendants™) filed
Defendants/Counterclaimants’ Motion for Partial Summary Judgment (the “Motion”).

e The opposition to the Motion was originally due to be filed on or before December 4,
2017.

e On December 4, 2017, Defendants granted Plaintiffs an extension through December 5,
2017 to file the opposition.

e On December 5, 2017, Defendants granted Plaintiffs an extension through 10:00 a.m. on
December 6, 2017 to file the opposition.

e On December 6, 2017, Defendants granted Plaintiffs an extension through 3:00 p.m. on
December 6, 2017 to file the opposition, but Defendants declined to provide furthen
extensions so as to allow themselves adequate time to prepare reply briefs and submit the
Motion by the December 15, 2017 deadline for the submission of dispositive motions.

e On December 6, 2017 at 3:05 p.m., Plaintiffs filed a Request for Extension of Time to
respond to the Motion, seeking an Order from this Court granting Plaintiffs an extension
through December 7, 2017 at 4:29 p.m. to file their opposition to the Motion.

e As of the date and time of this filing, this Court has not issued any Order granting
Plaintiffs’ Request, and Plaintiffs have failed to file any opposition, despite multiple

extensions.

Page 2 of 4
A.App.3582
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A.App.3583

The deadline for filing an opposition has passed and no opposition has been filed. As
such, Defendants/Counterclaimants hereby submit this Notice of Non-Opposition to

Defendants/Counterclaimants’ Motion for Partial Summary Judgment.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 7th day of December, 2017.
DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and Jerry Herbst

Page 30f4
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A.App.3584

CERTIFICATE OF SERVICE

| certify that | am an employee of DICKINSON WRIGHT, PLLC and that on this date,
pursuant to NRCP 5(b), | am serving a true and correct copy of the attached NOTICE OF NON-
OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT on the parties as set forth below:

Placing an original or true copy thereof in a sealed envelope placed for collection and

mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary

business practices

Certified Mail, Return Receipt Requested

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be
personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification

X By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

addressed as follows:

Brian P. Moquin David C. O'Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM, P.C.
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501
bmogquin@lawprism.com david@omaralaw.net

DATED this 7th day of December, 2017.

/sl Mina Reel
An employee of Dickinson Wright, PLLC

Page 4 of 4
A.App.3584
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Jacqueline Bryant
CODE NO. 3370 Clerk of the Court
Transaction # 646686

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as Case No. CV14-01712

trustee of the Larry James Willard Trust Fund;

OVERLAND DEVELOPMENT Dept. No. 6

CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A ORDER GRANTING

WOOLEY, individually and as trustees of the DEFENDANTS’/

Edward C. Wooley and Judith A. Wooley COUNTERCLAIMANTS’ MOTION
Intervivos Revocable Trust 2000, FOR SANCTIONS [ORAL

ARGUMENT REQUESTED]
Plaintiffs,

VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
Corporation; and JERRY HERBST, an

individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund,;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

M

A.App.3585
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A.App.3586

ORDER GRANTING DEFENDANTS’/
COUNTERCLAIMANTS’ MOTION FOR SANCTIONS

Before this Court is Defendants’/Counterclaimants’ Motion for Sanctions [Oral
Argument Requested] (“Motion”), filed November 15, 2017 by Defendants/Counterclaimants
BERRY-HINCKLEY INDUSTRIES (“Berry-Hinckley”) and JERRY HERBST (“Mr. Herbst’)
(collectively, “Defendants”) by and through their counsel Brian Irvine, Esqg. Also on
November 14, 2017, Defendants filed Defendants/Counterclaimants’ Motion to Exceed
Page Limit on Defendants/Counterclaimants’ Motion for Sanctions (“Motion to Exceed Page
Limit"). Plaintiffs LARRY J. WILLARD, OVERLAND DEVELOPMENT CORPORATION,
EDWARD C. WOOLEY and JUDITH WOOLEY (collectively, “Plaintiffs” unless individually
referenced) failed to file an opposition to the Motion to Strike. As a result, Defendants filed
a Notice of Non-Opposition to Defendants’/Counterclaimants’ Motion for Sanctions (“Notice
of Non-Opposition”) on December 7, 2017 and submitted the matter for decision thereafter.

On December 6, 2017, Plaintiffs filed Plaintiffs’ Request for a Brief Extension of Time
to Respond to Defendants’ Three Pending Motions, and to Extend the Deadline for
Submission of Dispositive Motions (“Request for Extension”), by and through their counsel,
Brian P. Moquin, Esqg. (“Mr. Moquin”) and David C. O'Mara, Esq (*Mr. O’Mara”)."

/1
/1
/1
/1

/1

' Mr. Moquin is a California attorney who has been admitted to practice in Nevada pro hac vice and
is litigating this case. Mr. O’'Mara is serving as local counsel only.

A.App.3586
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A.App.3587

At a Status Hearing on December 12, 2017, the Court granted Plaintiffs’ Request for
Extension and directed Plaintiffs to respond no later than Monday, December 18, 2017 at
10:00 A.M.2 The Court further directed Defendants to reply no later than January 8, 2018
and set the Motion for oral argument on January 12, 2018.

Plaintiffs once again failed to respond to the Motion or request an extension.
Defendants then filed a second Notice of Non-Opposition to Defendants’/Counterclaimants’
Motion for Sanctions (“Second Notice of Non-Opposition”) and subsequent request for
submission on December 18, 2017.

Under DCR 13(3), the failure of an opposing party to serve and file a written
opposition may be construed as an admission that the motion is meritorious and consent to
granting the same. DCR 13(3). Thus, the Court finds Plaintiffs’ failure to file an opposition
to Defendants’ Motion constitutes both an admission that the Motion is meritorious and
Plaintiffs’ consent to granting said motion.

In addition, the Court finds Defendants’ Motion has merit due to Plaintiffs’ egregious
discovery violations throughout the pendency of this litigation and repeated failure to comply
with this Court's orders. As such, the Court finds both the Motion and the Motion to Exceed
Page Limit should be granted. The Court further finds Plaintiffs’ conduct warrants dismissal
of this action under NRCP 16.1(e)(3), NRCP 37(b)(2), NRCP 41(b), and the Nevada

Supreme Court’s decision in Blanco v. Blanco, 129 Nev. Adv. Op. 77, 311 P.3d 1170.

/11

/1

2 The Court inquired as to why Plaintiffs’ failed to oppose the Motion to Strike. Mr. Moquin informed
the Court that his computer had malfunctioned, and his drafts of Plaintiffs’ oppositions could not be
recovered. Mr. Moquin further explained he is a sole practitioner without access to an T
department.

A.App.3587
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A.App.3588

Accordingly, and good cause appearing therefor,

IT IS HEREBY ORDERED AND DECREED:

1. Defendants/Counterclaimants’ Motion for Sanctions [Oral Argument
Requested] is GRANTED.

2. Defendants/Counterclaimants’ Motion to Exceed Page Limit on
Defendants/Counterclaimants’ Motion for Sanctions is GRANTED.

3. Defendants shall submit a Proposed Order granting
Defendants’/Counterclaimants’ Motion for Sanctions, including factual and
legal analysis and discussion, to Department 6 within twenty (20) days of the

date of this Order in accordance with WDCR 9.
j

Dated this day of January, 2018.

<L e e R — e

DISTRICT JUDGE

e

A.App.3588
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A.App.3589

CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT,;
that on the %’éy of January, 2018, | electronically filed the foregoing with the Clerk

of the Court system which will send a notice of electronic filing to the following:

BRIAN IRVINE, ESQ.

JOHN P. DESMOND, ESQ.
ANJALI D. WEBSTER, ESQ.
BRIAN MOQUIN, ESQ.
DAVID O’'MARA, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

Yol o)

A.App.3589
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CVv14-01712
2018-01-04 04:53:56 P
Jacqueline Bryant

CODE NO. 3370 Clerk of the Court
Transaction # 6466774

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as Case No. CV14-01712

trustee of the Larry James Willard Trust Fund;

OVERLAND DEVELOPMENT Dept. No. 6

CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A ORDER GRANTING

WOOLEY, individually and as trustees of the DEFENDANTS’/

Edward C. Wooley and Judith A. Wooley COUNTERCLAIMANTS’ MOTION

Intervivos Revocable Trust 2000, TO STRIKE AND/OR MOTION IN
LIMINE TO EXCLUDE THE EXPERT

Plaintiffs, TESTIMONY OF DANIEL

GLUHAICH

VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
Corporation; and JERRY HERBST, an
individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Counterclaimants,
VS

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

A.App.3590




© 0o N o 0 b~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.3591

ORDER GRANTING DEFENDANTS’/
COUNTERCLAIMANTS’ MOTION TO STRIKE AND/OR
MOTION IN LIMINE TO EXCLUDE THE EXPERT TESTIMONY OF DANIEL GLUHAICH

Before this Court is Defendants’/Counterclaimants’ Motion to Strike and/or Motion in
Limine to Exclude the Expert Testimony of Daniel Gluhaich (“Motion to Strike”), filed
November 14, 2017 by Defendants/Counterclaimants BERRY-HINCKLEY INDUSTRIES
(“Berry-Hinckley”) and JERRY HERBST (“Mr. Herbst”) (collectively, “Defendants”) by and
through their counsel Brian Irvine, Esq. Also on November 14, 2017, Defendants filed a
Motion to Exceed Page Limit in conjunction with their Motion to Strike. Plaintiffs LARRY J.
WILLARD, OVERLAND DEVELOPMENT CORPORATION, EDWARD C. WOOLEY and
JUDITH WOOLEY (collectively, “Plaintiffs” unless individually referenced) failed to file an
opposition to the Motion to Strike. As a result, Defendants filed a Notice of Non-Opposition
to Defendants’/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the
Expert Testimony of Daniel Gluhaich (“Notice of Non-Opposition”) on December 7, 2017
and submitted the matter for decision thereafter.

On December 6, 2017, Plaintiffs filed Plaintiffs’ Request for a Brief Extension of Time
to Respond to Defendants’ Three Pending Motions, and to Extend the Deadline for
Submission of Dispositive Motions (“Request for Extension”), by and through their counsel,
Brian P. Moquin, Esq. (“Mr. Mogquin”) and David C. O'Mara, Esq (“Mr. O’'Mara”).’

/1
1
/1

[l

' Mr. Moquin is a California attorney who has been admitted to practice in Nevada pro hac vice and
is litigating this case. Mr. O’Mara is serving as local counsel only.

A.App.3591
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A.App.3592

At a Status Hearing on December 12, 2017, the Court granted Plaintiffs’ Request for
Extension and directed Plaintiffs to respond no later than Monday, December 18, 2017 at
10:00 A.M.2 The Court further directed Defendants to reply no later than January 8, 2018
and set the Motion to Strike for oral argument on January 12, 2018.

Plaintiffs once again failed to respond to the Motion to Strike or request an extension.
Defendants then filed a second Notice of Non-Opposition to Defendants’/Counterclaimants’
Motion to Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich
(“Second Notice of Non-Opposition”) and subsequent request for submission on December
18, 2017.

Under DCR 13(3), the failure of an opposing party to serve and file a written
opposition may be construed as an admission that the motion is meritorious and consent to
granting the same. DCR 13(3). Thus, the Court finds Plaintiffs’ failure to file an opposition
to Defendants’ Motion fo Strike constitutes both an admission that the Motion to Strike is
meritorious and Plaintiffs’ consent to granting said motion. In addition, the Court finds
Defendants’ Motion to Strike has merit. As such, the Court finds both the Motion to Strike
and the Mofion to Exceed Page Limit are granted.

Accordingly, and good cause appearing therefor,

IT IS HEREBY ORDERED AND DECREED:

1. Defendants’/Counterclaimants’ Motion to Strike and/or Motion in Limine to

Exclude the Expert Testimony of Daniel Gluhaich is GRANTED. The

testimony of Daniel Gluhaich will be excluded.

2 The Court inquired as to why Plaintiffs’ failed to oppose the Motion to Strike. Mr. Moquin informed
the Court that his computer had malfunctioned, and his drafts of Plaintiffs’ oppositions could not be
recovered. Mr. Moquin further explained he is a sole practitioner without access to an IT
department.

A.App.3592
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2. Defendants’ Motion to Exceed Page Limitis GRANTED.

Dated this Lﬁ (ﬂ day of January, 2018.

* DISTRIGT JUDGE

A.App.3593

A.App.3593
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A.App.3594

CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT;
that on the %y of January, 2018, | electronically filed the foregoing with the Clerk

of the Court system which will send a notice of electronic filing to the following:

BRIAN IRVINE, ESQ.

JOHN P. DESMOND, ESAQ.
ANJALI D. WEBSTER, ESQ.
BRIAN MOQUIN, ESQ.
DAVID O'MARA, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

Yol b

A.App.3594
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A.App.3595
FILED
Electronically
CV14-01712
2018-01-05 01:43:22
Jacqueline Bryant
Clerk of the Court
2540 Transaction # 64683
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund, CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, NOTICE OF ENTRY OF ORDER

VS.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

Page 1 of 4
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A.App.3596

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund,
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting Defendants’
Motion for Partial Summary Judgment [Oral Argument Requested]. A true and correct copy of

the Order is attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 5th day of January, 2018.

DICKINSON WRIGHT

_/s/ Brian R. Irvine

DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com

Email: Awebster@dickinsonwright.com

Attorney for Defendants Berry Hinckley
Industries, and Jerry Herbst

Page 2 of 4

A.App.3596
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant
to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF
ORDER on the parties through the Second Judicial District Court’s EFlex filing system to the
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following:

Brian P. Moquin

LAW OFFICES OF BRIAN P. MOQUIN
3287 Ruffino Lane

San Jose, California 95148

David C. O’Mara

THE O’MARA LAW FIRM
311 E. Liberty Street

Reno, Nevada 89501

DATED this 5th day of January, 2018.

/s/ Cindy S. Grinstead
An employee of DICKINSON WRIGHT

Page 3 of 4
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A.App.3599
F IFI)_pE D

Electronically

CV14-01712
2018-01-05 01:39:14
Jacqueline Bryan
Clerk of the Cour
2540 Transaction # 64683

DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund, CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, NOTICE OF ENTRY OF ORDER
vs.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

Page 1 of 4
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A.App.3600

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting
Defendants’/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the Expert
Testimony of Daniel Gluhaich was entered. A true and correct copy of the Order is attached

hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 5th day of January, 2018.

DICKINSON WRIGHT

/s/ Brian R. Irvine
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com

Email: Awebster@dickinsonwright.com

Attorney for Defendants Berry Hinckley
Industries, and Jerry Herbst

Page 2 of 4

A.App.3600
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant
to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OR
ORDER on the parties through the Second Judicial District Court’s EFlex filing system to the
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following:

Brian P. Moquin

LAW OFFICES OF BRIAN P. MOQUIN
3287 Ruffino Lane

San Jose, California 95148

David C. O’Mara

THE O’MARA LAW FIRM
311 E. Liberty Street

Reno, Nevada 89501

DATED this Sth day of January, 2018.

/s/ Cindy S. Grinstead
An employee of DICKINSON WRIGHT

Page 3 of 4

A.App.3601
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A.App.3603
FILED
Electronically
CV14-01712
2018-01-05 01:46:18
Jacqueline Bryan
Clerk of the Cour
2540 Transaction # 64683
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALID. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com

Email: Awebster@dickinsonwright.com

Attorney for Defendants
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff, NOTICE OF ENTRY OF ORDER
VS,

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual,

Counterclaimants,
Vs
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on January 4, 2018, an Order Granting
Defendants’/Counterclaimants’ Motion for Sanctions [Oral Argument Requested]. A true and

correct copy of the Order is attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 5th day of January, 2018.

DICKINSON WRIGHT

/s/ Brian R. Irvine
DICKINSON WRIGHT
JOHN P, DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants Berry Hinckley
Industries, and Jerry Herbst
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CERTIFICATE OF SERVICE

I certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant
to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OF
ORDER on the parties through the Second Judicial District Court’s EFlex filing system to the

following:

Brian P. Moquin David C. O’Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O’MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501

DATED this 5th day of January, 2018.

/s/ Cindy S. Grinstead
An employee of DICKINSON WRIGHT
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ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940

Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASENO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
VvS.

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
VS
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

(&
m%%NDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER ON

DEFENDANTS’ MOTION FOR SANCTIONS

1. Plaintiffs in this matter are Larry J. Willard, individually and as trustee of the
Larry James Willard Trust Fund; Overland Development Corporation, a California corporation
(collectively, “Willard” or the “Willard Plaintiffs”); Edward E. Wooley and Judith A. Wooley,
individually and as trustees of the Edward C. Wooley and Judith A. Wooley Intervivos
Revocable Trust 2000 (collectively, “Wooley”). The Willard Plaintiffs are also counter-
defendants in this matter.

2. Plaintiffs’ counsel are Brian Moquin, a California attorney who has been
admitted to practice in Nevada pro hac vice, and David O’Mara of the O’Mara Law Firm, P.C,,
who is serving as local counsel.

3. Defendants/counter-claimants in this matter are Berry-Hinckley Industries
(“BHI”) and Jerry Herbst (collectively, “Defendants™).

4, The Motion before this Court is Defendants’® Motion for Sanctions, wherein
Defendants sought, in pertinent part, dismissal with prejudice of this action pursuant to NRCP
16.1(e)(3), NRCP 37(b)(2), NRCP 41(b), and Blanco v. Blanco, 129 Nev. __, 311 P.3d 1170.
(Defendants’ Motion).

5. Defendants’ Motion was filed on November 15, 2017. Plaintiffs did not file an
Opposition, despite Defendants and this Court granting several extensions. Defendants’ Motion

was submitted to this Court on December 18, 2017.
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6. This Court, having considered the briefing, and being otherwise fully advised,
and GOOD CAUSE APPEARING, hereby finds the following facts and makes the following
conclusions of law:

FINDINGS OF FACT

Plaintiffs’ Complaint

7. On August 8, 2014, Plaintiffs commenced this action against Defendants, filing a
joint complaint against them. (Complaint).’

8. Willard sought the following damages against Defendants for an alleged breach
of the lease between Willard and BHI: (1) “rental income” for $19,443,836.94, discounted by
4% per the lease to $15,741,360.75 as of March 1, 2013; and (2) certain property-related
damages, such as insurance and installation of a security fence. (First Amended Complaint
(“FAC”)).

9. Willard had also sought several other categories of damages which have since
been dismissed or withdrawn. (May 30, 2017, Order).

10. Wooley sought the following damages against Defendants for an alleged breach
of the lease between Wooley and BHI: (1) “rental income in the amount of $4,420,244.00 that
[Wooley] otherwise would have received,” discounted by a rate of 4% as specified in the
Wooley Lease to $3,323,543.90 as of March 1, 2013; (2) a “diminution in value in an amount to
be proven at trial but which is at least $2,000,000; (3) property taxes in the amount of $1,500;
(4) insurance for $3,840; (5) maintenance costs of $4,000; (6) management costs of $2,500; and
(7) security deposit from subtenant for $2,485.00. (FAC).

11. Wooley had also sought several other categories of damages which have since

been dismissed or withdrawn. (May 30, 2017, Order).

1Al of the referenced documents have been filed with this Court in this case, either as
pleadings/ briefings/ motions or as exhibits to the same. References to “Defendants’ Motion”
are to Defendants” Motion for Sanctions. References to “Willard Motion™ or “Wooley Motion™
are to the Plaintiffs’ respective Motions for Summary Judgment.
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Plaintiffs’ Initial Disclosures

12, On December 12, 2014, Plaintiffs provided their initial disclosures. (Exhibit 1 to
Defendants’ Motion for Sanctions).

13. However, while Plaintiffs disclosed anticipated witnesses and documents, they
did not provide any computation of their claimed damages, notwithstanding the express
requirement to do so set forth in NRCP 16.1(a)(1)(C).
Defendants’ February 12, 2015, Letter

14. On February 12, 2015, Defendants wrote to Plaintiffs regarding the deficiencies
in their initial disclosures, and informing them that the disclosures did not include the damages
computations required by the Nevada Rules of Civil Procedure. (Exhibit 4 to Defendants’
Motion for Sanctions).

15. Defendants advised Plaintiffs that their failure to timely comply would result in
Defendants seeking sanctions. /d.

16. However, Plaintiffs did not comply with their NRCP 16.1 obligations upon
receipt of this letter or any time thereafter.

Plaintiffs’ Interrogatory Responses

17. [n April of 2015, Defendants served Plaintiffs with written discovery. (June 23,
2015, Motion to Compel).

18. Defendants had not received any NRCP 16.1 damages disclosures from
Plaintiffs, and asked Plaintiffs in separate interrogatories to “[p]lease explain in detail how the
damages...alleged in your Amended Complaint were calculated.” (Plaintiffs’ Interrogatory
Responses, Exhibits 5 and 6 to Defendants’ Motion for Sanctions).

19. Plaintiffs did not respond, even after Defendants granted them multiple
extensions, requiring Defendants to file a motion to compel. (June 23, 2015, Motion to

Compel).
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20. This Court granted the Motion to Compel, which Plaintiffs failed to oppose.
Therein, this Court ordered, in pertinent part, that Plaintiffs shall pay Defendants’ reasonable
expenses incurred in making the motion, including attorneys” fees. (July 1, 2015, Order).

21. Only then did Plaintiffs respond, and, in pertinent part, simply repeated the
allegations in their Complaint when discussing their damages. (Plaintiffs’ Interrogatory
Responses, Exhibits 5 and 6 to Defendants’ Motion for Sanctions).

22.  Notably, these Court-ordered responses were the last time Plaintiffs provided
anything that even came close to a damages disclosure until October of 2017, and even these
did not comply with the requirements of NRCP 16.1.

23. Plaintiffs did not pay Defendants’ reasonable expenses, despite the direct order
from this Court to do so.

24.  Further, the fact that the Court imposed monetary sanctions on Plaintiffs in 2015
clearly did not deter any of their subsequent conduct in continuing to fail to comply with their
discovery obligations and Court orders.

The September 3, 2015, Stipulation and Order to Continue Trial Date

25. On August 28, 2015, Defendants wrote to Plaintiffs, referencing Plaintifts’
continued failure to comply with discovery obligations and resulting prejudice to Defendants,
and noting that Plaintiffs had also yet to comply with the promise they made during a status
conference before this Court to provide Defendants with discovery responses to Defendants’
outstanding discovery requests in advance of the parties’ depositions scheduled to begin on
August 20, 2015. (Exhibit 7 to Defendants’ Motion for Sanctions).

26. Plaintiffs’ failure to comply with discovery obligations necessitated a
continuance of the trial date and an extension of all discovery deadlines. (September 3, 20135,
Stipulation and Order).

The Parties’ May 2, 2016, Stipulation and Order to Continue the Trial Date

27. In March of 2016, Defendants wrote Plaintiffs twice, seeking documentation that

Plaintiffs failed to provide, and asking that Plaintiffs comply with their NRCP 26(¢) obligations
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to supplement their responses as necessary. (Exhibits 8 and 9 to Defendants” Motion for
Sanctions).

28. On April 20, 2016, Defendants continued to request the information that they
sought in their March 2016 letters, noting that Plaintiffs had promised to provide the documents
but they had not done so. (Exhibit 10 to Defendants’ Motion).

29. Defendants again requested Plaintiffs’ NRCP 16.1 damages calculations, noting
that “this is an issue which we have raised on multiple occasions.” Id.

30. Yet again, Plaintiffs did not provide their NRCP 16.1 calculations.

31. Defendants also stated that “[y]our clients’ failure to provide us with the
discovery documents ha[s] prejudiced our ability to prepare a defense on behalf of our clients.
Without such documents, we cannot depose several witnesses, and our experts are unable to
complete their opinions. This also jeopardizes our ability to submit dispositive motions with
complete information in time for the Court to fully consider those motions.” /d.

32. Due to Plaintiffs continued failure to meet discovery obligations, the parties
agreed to continue the trial date for a second time. The agreed-upon basis for a continuance was
that Plaintiffs needed to provide Defendants with documents and information, and also needed
to provide “Plaintiffs’ NRCP 16.1 damages calculations.” (May 2, 2016, Stipulation and Order).
This Court signed the Order, adding that “no further continuances will be granted.” Id.

33. Following the second continuance, trial was scheduled for May 2, 2017, and

discovery was set to close on March 2, 2017.

Plaintiffs’ Unsuccessful Purported Disclosure of Daniel Gluhaich as a Non-Retained
Expert Witness

34. On December 2, 2016, Plaintiffs purported to disclose Daniel Gluhaich as a non-
retained expert. (Exhibit 11 to Defendants” Motion).
35. However, while Plaintiffs’ disclosure generally referenced the categories as to

which Mr. Gluhaich was expected to testify, Plaintiffs did not provide “a summary of the facts
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and opinions to which the witness is expected to testity,” as required by NRCP 16.1(a)(2)(B).?
Id.

36.  In fact, Plaintiffs immediately admitted that their disclosure of Mr. Gluhaich was
inadequate and did not comply with NRCP 16.1, reiterating in an email to Defendants that
Defendants had agreed to “allow Plaintiffs to provide an amended expert witness disclosure by
mid-afternoon Thursday, December 8, 2016 to include the facts and conclusions to which Mr.
Gluhaich will be testifying....” (Exhibit 12 to Defendants’ Motion).

37. However, Plaintiffs did not provide an amended disclosure on December 8 or
any time thereafter.

The Parties’ December 2016 Correspondence

38. On December 9, 2016, Defendants’ counsel wrote that Defendants did not
receive the amended disclosure, or dates pursuant to which Defendants could depose Mr.
Glubaich. (Exhibit 13 to Defendants’ Motion). Defendants advised Plaintiffs’ counsel that
“[o]bviously, we will be prejudiced by further delay in learning all of the expert opinion
testimony that plaintiffs intent to present at trial. Please provide that information immediately.”
Id.

39.  Defendants also addressed Plaintiffs’ continued failure to provide their NRCP
16.1 damages. Id. On December 5, 2016, Wooley had provided a spreadsheet of damages
expressly “for use in the ongoing informal settlement negotiations between Tim Herbst and Ed
Wooley,” and asked Defendants’ counsel to “forward...to Tim Herbst as [Defendants’ counsel

saw] fit.” (Exhibit 12 to Defendants’ Motion). Plaintiffs’ counsel also stated that he would “be

’In contrast, Defendants disclosed Michelle Salazar as an expert and served Plaintiffs
with Ms. Salazar’s report, which included, as required under NRCP 16.1(a)(2)(B) “a complete
statement of all opinions to be expressed and the basis and reasons therefor; the data or other
information considered by the witness in forming the opinions; any exhibits to be used as a
summary of or support for the opinions; the qualifications of the witness, including a list of all
publications authored by the witness within the preceding 10 years; the compensation to be paid
for the study and testimony; and a listing of any other cases in which the witness has testified as
an expert at trial or by deposition within the preceding four years.”

Page 7 of 34
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tendering supplemental disclosures in the imminent future that will include the actual
spreadsheet.” Id. Defendants responded to this settlement information expressing concern about
Wooley’s continued failure to provide NRCP 16.] damages, and once again demanded NRCP
16.1 damages computations from all Plaintiffs, immediately. (Exhibit 13 to Defendants’
Motion).

40. On December 23, 2016, Defendants’ counsel discussed with Plaintiffs’ counsel
Plaintiffs’ continued failure to properly disclose Mr. Gluhaich or even work with Defendants on
expert deposition dates, even though Defendants had provided Plaintiffs an extension. (Exhibit
14 to Defendants’ Motion).

41. Defendants also stated that this conduct was prejudicing Defendants and making
it impossible for Defendants to comply with discovery deadlines for rebuttal experts. Id.

42.  Next, Defendants expressed their concerns to Wooley that the damages
spreadsheet recently provided for settlement purposes only, which Defendants could not share
with their expert or use to prepare any defenses, contained a “new damages model that Plaintiffs
had never before utilized in the case,” and prejudiced Defendants in that they were unable to
conduct discovery about this new computation of damages or the methodology used to arrive at
the purported numbers in the Wooley settlement-only spreadsheet. Id.

43. Defendants concluded that “[w]e still have never received an NRCP 16.1
damages computation from either sct of Plaintiffs, despite numerous demands. Please ensure
that Plaintiffs meet their obligations to provide such computations immediately, or we will seek
to preclude Plaintiffs from seeking any non-disclosed damages at trial, including those
contained in the Wooley spreadsheet you sent me on December 5.” Id. Defendants also added
that they reserved the right to provide Plaintiffs’ damages disclosure to their expert so that she
could provide new opinions about any new damages model. /d.

44. On December 27, 2016, Plaintiffs’ counsel responded. (Exhibit 15 to
Defendants’ Motion). Plaintiffs did not address their failure to provide their damages

disclosures in any way, nor did they provide an expert disclosure of Mr. Gluhaich compliant

Page 8 of 34
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with NRCP 16.1. Id. Rather, Plaintiffs stated that Defendants “are granted an open extension for
submitting any expert reports rebutting the opinions of Mr. Gluhaich until [they] have received
Plaintiffs’ amended disclosure, deposed Mr. Gluhaich, and provided any rebuttal expert(s) with
sufficient opportunity to review that material and prepare rebuttal report(s).” Id. Plaintiffs also
stated that the amended expert witness disclosure would be tendered that day. /d.

45. However, Plaintiffs did not provide any amended expert disclosure that day or at
any time thereafter.

This Court’s January 10, 2017, Hearing

46. On January 10, 2017, this Court held a hearing on Defendants’ motion for partial
summary judgment on Plaintiffs’ overreaching consequential damages, which Messrs. Willard
and Wooley personally attended. (January 10, 2017, transcript).

47. At the hearing, in pertinent part, Defendants’ counsel informed this Court that
Defendants had never received a damages computation from the Plaintiffs pursuant to NRCP
16.1, despite Defendants’ many demands. Id. at 18. Plaintiffs’ counsel attempted to claim that
Plaintiffs’ interrogatory responses satisfied Plaintiffs’ requirements. Id. at 42-43. But Plaintiffs’
counsel admitted, in open court, that “with respect to Willard, they do not” have an up-to-date,
clear picture of Plaintiffs’ damages claims. Id.

48. Plaintiffs’ counsel also represented to this Court that Wooley’s damages
disclosures to Defendants were complete and up-to-date. /d. This was a misrepresentation, as
Wooley had never provided Defendants with any NRCP 16.1 damages disclosures, and
certainly had not provided any updated disclosures since the court-ordered discovery response
in July of 2015. Further, the December 2016 damages spreadsheet was for use in settlement
negotiations only per Wooley’s counsel’s own words, and therefore was not a disclosure in this
litigation that could be utilized as contemplated by the Nevada Rules of Civil Procedure.
(Exhibit 12 to Defendants’ Motion). Defendants’ counsel apprised this Court of this fact during

the hearing. (January 10, 2017, transcript).

Page 9 of 34
A.App.3615




O 0 NN &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.3616

49. Upon orally granting Defendants’ motion, this Court also ordered that “the Court
enters a case management order that directs the plaintiffs to serve, within 15 days after the entry
of the summary judgment, an updated 16.1 damages disclosure.” /d. at 68.

The February 9, 2017, Stipulation and Order

50. In spite of the rapidly impending trial date (at the time, May 2, 2017) and close
of discovery (at the time, March 2, 2017), Plaintiffs did not provide Defendants with any
damages disclosures or otherwise supplement or update their discovery responses in any way.
Nor did Plaintiffs supplement their improper disclosure of Mr. Gluhaich or properly disclose
any expert.

S1. On February 3, 2017, Defendants wrote Plaintiffs, prefacing their letter by
stating that “as of the date of this letter, we have less than thirty (30) days to complete
discovery, less than sixty (60) days to fully-brief and submit dispositive motions to the Court for
decision and less than three months until the current trial date.” (Exhibit 16 to Defendants’
Motion). Defendants wrote this letter to inform Plaintiffs that because of their failure to comply
with their obligations, Defendants would not be able to timely complete discovery or submit
dispositive motions, all to Defendants’ prejudice, and to inform Plaintiffs that their conduct
necessitated yet another continuance of the trial date. /d.

52. In the letter, Defendants first addressed Plaintiffs’ obstinate refusal to comply
with expert disclosure requirements. Id. Defendants reminded Plaintiffs that Plaintiffs “were
indisputably aware of the fact that Plaintiffs’ disclosures did not comply with the Nevada Rules
of Civil Procedure at the time [they] served the deficient disclosure or immediately thereafter, as
demonstrated by [the parties’] December 5, 2016, telephonic conversation.” Id. However,
despite Defendants having granted Plaintiffs an extension, Plaintiffs had not even attempted to
comply with the Nevada Rules of Civil Procedure more than two months after the deadline,
“without any justification whatsoever.” /d.

53. Defendants further informed Plaintiffs that their “failure to comply with the

Nevada Rules of Civil Procedure in the first instance, or to rectify their failure by providing an
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amended disclosure, is severely prejudicing Defendants.” Id. With the close of discovery being
one month away, “regardless of what Plaintiffs do at this point, this discovery deadline would
need to be extended to enable the Defendants to complete discovery and disclose rebuttal
experts in the time permitted by the rule, the parties’ joint case conference report, and the
stipulation and order on file with the Court.” /d.

54. Defendants also addressed Plaintiffs’ continued failure to provide Defendants
with an NRCP 16.1 damages computation. /d. Defendants stated that it would be “patently
prejudicial to Defendants to receive Plaintiffs’ damages model within mere days of the close of
discovery,” and it would be impossible for Defendants’ expert to opine on any new damages
theories under the current discovery deadlines if Plaintiffs were to seek any additional or
different types of damages. Id.

55. Finally, Defendants requested that Plaintiffs also provide other outstanding
discovery, stating that Plaintiffs “have been promising to disclose these documents for more
than 10 months, but have yet to do so.” Id.

56. Based on these issues, Defendants asked for a continuance of the trial date so
that Plaintiffs could comply with their obligations such that Defendants could receive time to
prepare their defenses in the timeline entitled to them by the Nevada Rules of Civil Procedure
and the parties’ agreements. /d.

57. Plaintiffs agreed to a third trial continuance, and on February 9, 2017, the parties
signed a stipulation which contained several express recitals and stipulations regarding
Plaintiffs’ ongoing failure to comply with discovery obligations.

58. First, Plaintiffs agreed that they never properly disclosed Mr. Gluhaich and that

this conduct had been prejudicial to Defendants:

4, On December 2, 2016, Plaintiffs disclosed Dan
Gluhaich as a non-retained expert. Plaintiffs’ disclosure of Mr.
Gluhaich indicated that Mr. Gluhaich would offer testimony
regarding twelve separate subject matters and included Mr.
Gluhaich’s resume, but did not include “a summary of the facts
and opinions to which the witness is expected to testify” as
required by NRCP 16.1(a)(2)(B).

Page 11 of 34
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5. Because Plaintiffs’ disclosure of Mr. Gluhaich did
not include a summary of the facts and opinions to which the
witness is expected to testify as required by NRCP 16.1(a)(2)(B),
Defendants have been unable to conduct a meaningful deposition
of Mr. Gluhaich or to retain experts to rebut Mr. Gluhaich’s
opinions, because those opinions remain unknown to Defendants.

6. Following receipt of Plaintiffs’ supplemental
disclosure of Mr. Gluhaich, if any, which includes a summary of
the facts and opinions to which the witness is expected to testify
as required by NRCP 16.1(a)(2)(B), Defendants intend to depose
Mr. Gluhaich and retain experts to rebut his opinions.

10. ...[Blecause Plaintiffs have not yet provided an
expert disclosure of Mr. Gluhaich that includes a summary of the
facts and opinions to which the witness is expected to testify as
required by NRCP 16.1(a)(2)(B), Defendants will be unable to
complete the deposition of Mr. Gluhaich or to retain and disclose
experts to rebut Mr. Gluhaich’s opinions within the time currently
allowed for discovery.

(February 9, 2017, Stipulation and Order).

59.

A.App.3618

Second, Plaintiffs stipulated that they had not properly provided their NRCP 16.1

damages disclosures:

7. On January 10, 2017, the parties appeared in this
Court for a hearing on Defendants’ Motion for Partial Summary
Judgment. At the hearing, the parties discussed with the Court
Plaintiffs’ obligation to provide, pursuant to NRCP 16.1(a)(1)(C),
“la] computation of any category of damages claimed by the
disclosing party, making available for inspection and copying as
under Rule 34 the documents or other evidentiary matter, not
privileged or protected from disclosure, on which such
computation is based, including materials bearing on the nature
and extent of injuries suffered.” (January 10, 2017 Hearing
Transcript at 18, 42-43 and 61-62). Plaintiffs conceded at the
hearing that they have not yet provided Defendants with a
complete damages disclosure pursuant to NRCP 16.1(a)(1)(C),
and the Court ordered Plaintiffs “to serve, within 15 days after the
entry of the summary judgment, an updated 16.1 damage
disclosure.” /d. at 68.

8. Upon receipt of Plaintiffs’ NRCP 16.1 damages
disclosure, Defendants intend to have Michelle Salazar
supplement her initial expert report to include any opinions about
any new or revised damages claims or calculations submitted by
Plaintiffs, and Defendants may also need to conduct additional
fact discovery on any new or revised damages claims or
calculations submitted by Plaintiffs.

Page 12 of 34
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9. Discovery in this matter currently is scheduled to
close on March 2, 2017, and dispositive motions must be filed and
submitted for decision no later than March 31, 2017.

10. Because Plaintiffs have not yet provided a
complete NRCP 16.1 damages disclosure, Defendants will not be
able to complete necessary fact discovery on Plaintiffs’ damages,

or to disclose an updated expert report of Michelle Salazar within
the time currently allowed for discovery....

Id.

60. Plaintiffs stipulated that this Court should enter an order which, in pertinent part,
requires “Plaintiffs to serve Defendants with an updated initial expert disclosure of Dan
Gluhaich that is fully-compliant with NRCP 16.1 and NRCP 26 within thirty (30) days of the
date of the Order approving this Stipulation.” /d.

61. Plaintiffs also stipulated to other pertinent deadlines:

3. The deadline for Defendants to serve a
supplemental expert disclosure of Michelle Salazar providing any
opinions about any new or revised damages claims or calculations
submitted by Plaintiffs shall be extended until sixty (60) days
before the close of discovery....

5. The deadline for Defendants to serve any rebuttal
expert disclosures shall be extended until forty-five (45) days
after Plaintiffs serve Defendants with an updated initial expert
disclosure of Dan Gluhaich that is fully-compliant with NRCP
16.1 and NRCP 26.

Id.

62. The Stipulation also included a certification from counsel that “[u]ndersigned
counsel certifies that their respective clients have been advised that a stipulation for continuance
is to be submitted on their behalf and that the parties have no objection thereto.” /d.

63. This Court entered an Order consistent with the stipulation on February 9, 2017.
Id.

64. However, Plaintiffs did nothing as required by the Stipulation since the entry of
this Order or the stipulation of the parties to rectify their failure to meet their outstanding

discovery obligations.
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65. The parties set a trial date of January 29, 2018, meaning that, per the Stipulation
and Order, discovery was set to close on November 15, 2017.

This Court’s May 30, 2017, Order

66. On May 30, 2017, this Court entered an Order granting Defendants’ motion for
partial summary judgment. (Order).

67. [n pertinent part, this Court stated that “[i]t is further ordered Plaintiffs shall
serve, within fifteen (15) days of entry of this order, an updated NRCP 16.1 damage
disclosure.” Id.

68. Again, Plaintiffs completely ignored the requirements and obligations imposed
by this order. They have failed to both properly disclose Mr. Gluhaich or to provide damages
computations, despite the express requirements of the NRCP and this Court’s Orders.

Plaintiffs’ Motions for Summary Judgment

69. After three years of obstinate refusal to provide Defendants with an NRCP 16.1
damages calculation or to supplement any damages calculations, and after nearly one year of
refusing to comply with the requirements to properly disclose an expert, Plaintiffs filed motions
for summary judgment in which they requested brand new, never-disclosed types, categories,
and amounts of damages with only four weeks remaining in discovery. (Motions for Summary
Judgment).

70.  Further, their calculations were based upon opinions of Mr. Gluhaich, an expert
witness who was never properly disclosed, and who primarily based his opinions on appraisals
that were also never disclosed. Id.

71. These Motions were filed with only four weeks remaining in discovery—putting
Defendants in the exact same predicament that they were placed in February of 2017—
Defendants could not engage in the discovery (fact and expert) necessary to adequately respond
to Plaintiffs’ brand new information, untimely disclosures, and new requests for relief. (Exhibit

16 to Defendants’ Motion; February 9, 2017, Stipulation and Order).
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72. Plaintiffs’ new damages and new expert opinions were all based upon
information that was in Plaintiffs’ possession throughout this case, meaning that there was no
reason that Plaintiffs could not have timely disclosed a computation of their damages and the
documents on which such computations are based.

Willard’s Motion

73. In Willard’s Motion, Willard sought more than triple the amount of damages
(nearly $40 million more) than he sought in the complaint and ostensibly throughout this case.

74. Willard also had a brand new, different basis for his claimed “rent” damages: the
liquidated damages provision in the Lease. Unlike the damages sought in his Complaint, the
liquidated damages clause contains a variable—reasonable rental value—that would necessarily
require Willard to provide expert opinion to support his request and meet his burden of proof.
(Willard Lease; Willard Motion).

75. Willard also had a brand new claim for diminution in value damages that would
also require Willard to offer expert opinions to meet his burden of proof. (Willard’s Motion for
Summary Judgment).

76. Default interest was a brand new component of Willard’s claimed damages. Id.

77. The property-related damages now had a different purported value and amount.
Id.

78. Willard’s damages were based upon the opinions of Mr. Gluhaich, an
undisclosed expert witness, and therefore Defendants did not have the chance to explore Mr.
Gluhaich’s opinions or rebut them as they are expressly entitled to do under Nevada law. Id.

79. Willard and his purported expert witness relied upon appraisals from 2008 and
2014 which were never disclosed in this litigation, despite Willard’s NRCP 16.1 and NRCP
26(c) obligations and affirmative discovery requests served by Defendants. See also (Exhibit 17
to Defendants’ Motion (“Please produce any and all appraisals for the Property from January 1,

2012 through present.”)).
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Wooley’s Motion

80. Wooley sought nearly double the amount of damages that he sought in his
complaint and ostensibly throughout this case. (Wooley Motion).

81. Wooley used different bases for his claimed “rent” damages. Unlike the damages
sought in his Complaint, the liquidated damages clause contains a variable—reasonable rental
value—that would necessarily require Wooley to introduce an expert opinion to meet his burden
of proof, which Defendants would be entitled to rebut under Nevada law. (/d.; Exhibit 19 to
Defendants’ Motion). Wooley’s basis for these damages was also different because Mr. Wooley
had testified at his deposition that he had not yet terminated the lease and that it was ongoing,
yet termination is a prerequisite to utilizing the liquidated damages formula per the parties’
lease. (Exhibit 18 to Defendants’ Motion; Exhibit 19 to Defendants’ Motion). Thus, Wooley

was proceeding on an entirely new theory.

82. Default interest was also a brand new component of Wooley’s claimed damages.
(Wooley Motion).
83. The property-related damages were based in part upon new damages and

documents that were not disclosed to Defendants. /d.

84. Wooley’s damages were based upon the opinions of Mr. Gluhaich, an
undisclosed expert, and therefore Defendants did not have the chance to explore Mr. Gluhaich’s
opinions or rebut them as they were entitled to do. /d.; (February 9, 2017, Stipulation and
Order).

85. Wooley and his purported expert relied upon an appraisal to establish “value”
that was not previously disclosed in this litigation, despite Wooley’s NRCP 16.1 and NRCP
26(e) obligations. (Exhibit 18 to Defendants’ Motion (wherein Wooley stated that he had an

appraisal performed when he bought the property, but had not produced that to his lawyer)).
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Timing of the Motions

86. At this point in discovery, Defendants had obviously only been able to prepare
defenses to the claimed bases for damages that Plaintiffs asserted in the Complaint and
Interrogatory responses, not Plaintiffs’ brand new, previously undisclosed, bases for damages.

87. This timing of these Motions undeniably deprived Defendants of the process that
the parties expressly agreed was necessary to rebut any properly-disclosed expert opinions or
properly-disclosed NRCP 16.1 damages calculations, as ordered by this Court. (February 9,
2017, Stipulation and Order).

88. Indeed, the conduct discussed herein is part of a larger pattern of Plaintiffs to
ignore their discovery obligations. Defendants have been forced to file two motions to compel
and a motion for contempt and sanctions, simply to have Plaintiffs comply with their discovery
obligations.

89. Defendants have been required repeatedly to go to extraordinary lengths to
attempt to force Plaintiffs to comply with basic obligations and deadlines imposed by the
NRCP. (Exhibits 20-23 to Defendants’ Motion).

90. This Court has also issued several Orders requiring Plaintiffs to meet their
discovery obligations, but Plaintiffs have blatantly ignored those Orders.

91. Plaintiffs never submitted their Motions for Summary Judgment by the
December 15, 2017 deadline to submit dispositive motions, or any time thereafter.

This Court’s December 12, 2017, Hearing

92. On November 15, 2017, Defendants filed, inter alia, Defendants’ Motion for

Sanctions.’
93. Therein, Defendants requested that this Court dismiss Plaintiffs’ case with

prejudice as a sanction for Plaintiffs’ discovery violations.

3Defendants had also filed a Motion to Strike/Motion in Limine to Preclude Daniel
Gluhaich as an expert witness, and a Motion for Partial Summary Judgment on Plaintiffs’
diminution in value claims. This Court has ruled on those Motions in other orders.
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94, On December 6, 2017, Plaintiffs’ filed a Request for a Brief Extension of Time
to Respond to Defendants’ Three Pending Motions, and to Extend the Deadline for Submission
of Dispositive Motions.

95. At the Pre-Trial Status Conference on December 12, 2017, this Court granted
Plaintiffs’ Request for Extension and directed Plaintiffs to respond no later than Monday,
December 18, 2017, at 10 AM.* This Court further directed Defendants to reply no later than
January 8, 2018, and set the parties’ Motions for oral argument on January 12, 2018.

96. This Court also admonished Plaintiffs that “you need to know going into these
oppositions, that I’'m very seriously considering granting all of it.” (December 12, 2017,
transcript).

97. This Court also admonished Plaintiffs that “you know going into this motion for
sanctions that you’re—I haven’t decided it, but 1 need to see compelling opposition not to grant
it.” Id.

98. However, Plaintiffs did not file any opposition to Defendants’ Motions by
December 18 or any time thereafter, nor did Plaintiffs request any further extension. In fact, this
Court and Defendants’ counsel have not heard anything from Plaintiffs or their counsel since
the December 12, 2017, hearing.

99. Defendants filed a notice of non-opposition to their Motions and request for
submission of their Motions on December 18.

CONCLUSIONS OF LAW

Legal standard

100. NRCP 16.1(a)(1)(A)XC) provides that “a party must, without awaiting a
discovery request, provide to other parties...[a] computation of any category of damages

claimed by the disclosing party, making available for inspection and copying as under Rule 34

*This Court inquired as to why Plaintiffs failed to oppose Defendants’ Motions. Mr.
Moquin informed this Court that his computer had malfunctioned, and his drafts of Plaintiffs’
oppositions could not be recovered. Mr. Moquin further explained that he is a sole practitioner
without access to an I'T department.
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the documents or other evidentiary matter, not privileged or protected from disclosure, on which
such a computation is based, including materials bearing on the nature and extent of injuries
suffered....” “The use of the word ‘must’ means that the rule’s requirements are mandatory.”
Vanguard Piping v. Eighth Jud. Dist. Ct, 129 Nev. . . 309 P.3d 1017, 1020 (2013)
(discussing the NRCP 16.1(a)(1)(D) requirements).

101.  Further, “the rule requires a computation supported by documents.... A plaintiff
is required to provide its assessment of damages in its initial disclosure in light of the
information currently available to it in sufficient detail so as to enable each defendant to
understand the contours of its potential exposure and make informed decisions as to settlement
and discovery.” 10 Fed. Proc., L. Ed. § 26:44 (discussing FRCP 26); see generally Vanguard
Piping, 129 Nev. at ___, 309 P.3d at 1020 (“Because of the similarity in the language, federal
cases interpreting [the FRCP corollary to NRCP 16.1(A)(1)(D)] are strong persuasive
authority.”). Indeed, it is the plaintiff’s burden to prove damages, see generally Gibellini v.
Klindt, 110 Nev. 1201, 1206, 885 P.2d 540, 543-44 (1994) (“The party seeking damages has the
burden of proving the fact that he was damaged and the amount thereof.”), and “the plaintiff
cannot shift to the defendant the burden of attempting to determine the amount of the plaintiff’s
damages.” 10 Fed. Proc., L. Ed. § 26:44.

102.  Also pertinent, NRCP 16.1(a)(2)(B) requires that, with regard to a non-retained
expert witness, a party must disclose, inter alia, a summary of the facts and opinions to which
the witness is expected to testify. References to broad categories as to what the expert will
testify are insufficient. See Jones v. Colorado Cas. Ins. Co., 2015 WL 6123125, at *3 (D. Ariz.
2015).

103.  Further, NRCP 26(e) requires that:

A party who has made a disclosure under Rule 16.1 or 16.2 or
responded to a request for discovery with a disclosure or response
is under a duty to supplement or correct the disclosure or response
to include information thereafter acquired, if ordered by the court
or in the following circumstances:
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(1) A party is under a duty to supplement at appropriate
intervals its disclosures under Rule 16.1(a) or 16.2(a) if the party
learns that in some material respect the information disclosed is
incomplete or incorrect and if the additional or corrective
information has not otherwise been made known to the other
parties during the discovery process or in writing. With respect to
testimony of an expert from whom a report is required under Rule
16.1(a)(2)(B) the duty extends both to information contained in
the report and to information provided through a deposition of the
expert, and any additions or other changes to this information
shall be disclosed by the time the party's disclosures under Rule
16.1(a)(3) are due.

(2) A party is under a duty seasonably to amend a prior
response to an interrogatory, request for production or request for
admission, if the party learns that the response is in some material
respect incomplete or incorrect and if the additional or corrective
information has not otherwise been made known to the other
parties during the discovery process or in writing.

104. Failure to comply with NRCP 16.1°s requirements shall result in sanctions.

Pursuant to NRCP 16.1(e)(3):

If an attorney fails to reasonably comply with any provision in
[NRCP 16.1], or if an attorney or a party fails to comply with an
order entered pursuant to [NRCP 16.1(d)], the court, upon motion
or upon its own initiative, shall impose upon a party or a party’s
attorney, or both, appropriate sanctions in regard to the failure(s)
as are just, including the following:

(A) Any of the sanctions available pursuant to Rule 37(b)(2) and
Rule 37(f);

(B) An order prohibiting the use of any witness, document or
tangible thing which should have been disclosed, produced,
exhibited, or exchanged pursuant to Rule 16.1(a).

(Emphases added).

105.  In turn, NRCP 37(b)(2) provides that a court may make: “(B) an order refusing
to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting
that party from introducing designated matters into evidence”, or “(C) striking out pleadings or
parts thereof, or dismissing the action or proceeding or any part thereof, or rendering a

judgment by default against the disobedient party.”
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106. Further, NRCP 37(c)(1) provides that “|a] party that without substantial
justification fails to disclose information required by Rule 16.1, 16.2, or 26(e)(1), or to amend a
prior response to discovery as required by Rule 26(e)(2), is not, unless such failure is harmless,
permitted to use as evidence at a trial...any witness or information not so disclosed.” NRCP
37(c)(1) also provides that “[i]n addition to or in lieu of this sanction, the court, on motion and
after affording an opportunity to be heard, may impose other appropriate sanctions. In addition
to requiring payment of reasonable expenses, including attorney’s fees, caused by the failure,
these sanctions may include any of the actions authorized under Rule 37(b)(2)(A), (B), and
©).”

107.  Similarly, pursuant to NRCP 41(b), “[fJor failure of the plaintiff to comply with
[the Nevada Rules of Civil Procedure] or any order of court, a defendant may move for
dismissal of an action or of any claim against the defendant.”

108. In addition to the rule-based authority discussed herein, the Nevada Supreme
Court has also recognized that “the court has inherent power to enter defaults and dismiss
actions for abusive litigation practices.” Blanco v. Blanco, 129 Nev. ___,  , 311 P.3d 1170,
1174 (2013).

109. The Nevada Supreme Court has also expressly held that “the factual nature of the
underlying case is not an appropriate measure to evaluate whether a [case] should be dismissed
for violations of court rules and/or orders.” Huckabay Props. v. NC Auto Parts, 130 Nev. ___,
_, 322 P.3d 429, 433 (2014) (discussing this in the context of dismissing an appeal, and also
disapproving of prior case law “to the extent it indicates that a fact-based assessment of the
underlying civil action should be made before determining whether to dismiss an appeal on
procedural grounds.”).

110.  Finally, pursuant to DCR 13(3), the failure of an opposing party to serve and file
a written opposition may be construed as an admission that the motion is meritorious and

consent to granting the same.
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Plaintiffs’ Conduct Demands Dismissal with Prejudice

111. When considering the issuance of dismissal with prejudice as a sanction, the
Nevada Supreme Court has held that “[p]rocedural due process considerations require that such
case-concluding discovery sanctions be just and that they relate to the claims at issue in the
violated discovery order.” Blanco, 129 Nev. at 311 P.3d at 1174.

112.  Further, the Court must consider pertinent factors, including the extent of the
offending party’s willfulness, whether the non-offending party would be prejudiced by
imposition of a lesser sanction, whether dismissal is too severe for the particular discovery
abuse, the feasibility and fairness of less severe sanctions, the policy favoring adjudication of
cases on their merits, and the need for deterring similar abusive conduct. /d. Dismissal should
only occur in the most extreme of cases. Id.

113.  However, district courts are not required to consider every factor, so long as the
district court’s analysis is thoughtfully performed. See generally Young v. Johnny Ribeiro Bldg.,
Inc., 106 Nev. 88, 93, 787 P.2d 777, 780 (1990).

114.  Here, the factors readily demonstrate that dismissal with prejudice is warranted,
and that there is no due process violation in so doing.

Plaintiffs did not oppose Defendants’ motion or any of the points discussed therein.

115. It must be emphasized as a threshold matter that Plaintiffs never opposed
Defendants’ Motion.

116.  Under DCR 13(3), the failure of an opposing party to serve and file a written
opposition may be construed as an admission that the motion is meritorious and consent to
granting the same.

117.  Thus, this Court finds that Plaintiffs’ failure to file an opposition constitutes both
an admission that the Motion is meritorious and Plaintiffs’ consent to granting Defendants’
Motion.

118. However, separate from this consideration, good cause exists to dismiss this

case.
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Case-concluding discovery sanctions are just and relate to the claims at issue

119.  Plaintiffs’ failure to provide damages disclosures are so central to this litigation,
and to Defendants’ rights and ability to defend this case, that dismissal of the entire case is
necessary.

120.  Plaintiffs have also completely failed to properly disclose an expert witness,
waiting instead until the virtual end of discovery to attempt to utilize an undisclosed expert
witness to support their Motions for Summary Judgment without complying with the
requirements of the Nevada Rules of Civil Procedure, when it was too late for Defendants to
disclose rebuttal expert testimony or otherwise defend against Plaintiffs’ claims for damages.

121.  Plaintiffs have also ignored or failed to comply with multiple separate discovery
obligations throughout this case, forcing Defendants to repeatedly file motions to compel, and
necessitating that the trial and discovery deadlines be extended on three occasions to
accommodate for Plaintiffs’ continued noncompliance.

122. Further, Plaintiffs have ignored this Court’s express admonition to Plaintiffs that
this Court was “seriously considering” dismissal and that Plaintiff’s Oppositions would need to
be “compelling.” Plaintiffs did not even attempt to file oppositions, even after this warning.

123. Indeed, Plaintiffs have exhibited complete disregard for this Court’s Orders,
deadlines imposed by this Court, and the judicial process in general.

Plaintiffs’ violations are willful

124. Plaintiffs’ violations are willful. In addition to the plain language of NRCP 16.1,
Plaintiffs have been on direct notice for three years that they have not complied with NRCP
16.1(a)(1)(C), yet have not attempted to rectify their wrongdoing. Supra.

125. This Court has ordered Plaintiffs to provide their damages disclosures, but
Plaintiffs blatantly disregarded these orders. (January 10, 2017, Transcript at 68; May 30, 2017,
Order); see also Perez v. Siragusa, 2008 WL 2704402, at *4 (E.D.N.Y. July 3, 2008) (dismissal

under FRCP 37 and 41, noting that “[n]on-compliance with discovery orders will be deemed
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willful when the court’s orders have been clear, when the party has understood them and when
the party’s noncompliance is not due to factors beyond the party’s control.”).

126.  Plaintiffs acknowledged in two stipulations that they have not complied with
NRCP 16.1, yet have not even attempted to do so, despite promising and being ordered to
comply. See, e.g., (January 10, 2017, Transcript (for Willard); February 9, 2017, Stipulation
and Order; May 2, 2016, Stipulation and Order).

127.  Further, Wooley misrepresented to this Court that he had p;ovided complete and
up-to-date disclosures to Defendants when he had not. (January 10, 2017, Transcript). If
anything, Wooley had only provided a spreadsheet that was, per Wooley’s own words, for use
in “settlement negotiations.” See NRS 48.105(1). Defendants have informed Wooley repeatedly,
including in open court, that this document provided for settlement negotiations does not equate
to a disclosure, and Plaintiffs have never authorized Defendants to use that spreadsheet for
litigation purposes in any manner. See, e.g., (January 10, 2017, Transcript 62).

128. Plaintiffs’ bad faith motives in waiting to ambush Defendants are also plainly
evidenced by their eleventh-hour Motions requesting brand-new, different, categories and
amounts of damages for double and triple what was originally sought, while such alleged
damages were based upon information that has been in Plaintiffs’ possession for the entire
pendency of this case. Plaintiffs’ strategic decision to only disclose their damages in their
Motions for Summary Judgment prejudiced Defendants by depriving them of the opportunity to
defend against damages that had never been previously disclosed.

129. Plaintiffs’ failure to properly disclose an expert witness 1s similarly willful.
Plaintiffs acknowledged immediately after the initial purported “disclosure” that the disclosure
did not comply with Nevada law. See (December 5, 2016, email (three days after disclosures
due) (wherein Plaintiffs’ counsel stated that “[Defendants] agreed to allow Plaintiffs to provide
an amended witness disclosure by mid-afternoon Thursday, December 8, 2016 to include the
facts and conclusions to which Mr. Gluhaich will be testifying....”), Exhibit 12 to Defendants’

Motion; Exhibits 14 and to Defendants’ Motion).
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130.  Plaintiffs agreed that they failed to comply with NRCP 16.1(a)(2)(B) and agreed
to the entry of a Court order requiring them to properly disclose an expert by March 11, 2017.
(February 9, 2017, Stipulation and Order).

131. Yet, Plaintiffs did not even attempt to provide a proper disclosure of Mr.
Gluhaich at any time in 2017.

132. Then, on October 17 and 18, 2017, less than four weeks prior to the close of
discovery, Plaintiffs filed Motions for Summary Judgment, referring to Mr. Gluhaich as their
“designated expert,” (Willard Motion at 19-20; Wooley Motion at 12-13), without even
acknowledging their noncompliance, much less providing justification for it.

133.  Further, even a cursory review of Mr. Gluhaich’s Affidavits in support of the
Motions demonstrates that the purported facts and opinions that he provided could have been
timely disclosed in December of 2016, further demonstrating that there was no justification
other than willful noncompliance. (Gluhaich Affidavit re: Willard (relying exclusively on events
that occurred in 2014 or earlier); Gluhaich Affidavit re: Wooley (relying exclusively on events
that occurred in 2015 or earlier)).

134. These Motions and Mr. Gluhaich’s Affidavits were filed at a point in the case
where it was too late for Defendants to properly explore or rebut Mr. Gluhaich’s conclusions
and the bases therefor, a fact that Plaintiffs acknowledged in February with approximately four
weeks left in discovery. (February 9, 2017, Stipulation and Order).

135. In addition, it is clear that Plaintiffs’ failure to disclose the appraisals upon which
many of their calculations were based was also willful.

136.  With respect to Willard, Willard relies upon an appraisal from 2008 to determine
the purported “original” fair market value of the property. (Willard Motion at 19). According to
Willard, this appraisal was “commissioned in 2008 by the Willard Plaintiffs.” /d. Indeed, Mr.
Gluhaich avers that “in September 2008 Willard commissioned an appraisal of the Virginia
Property...from CB Richard Ellis..., a copy of which was sent directly to me by Jason

Buckholz of CBRE on October 17, 2008.” (Gluhaich Aff. re: Willard q5). Willard also relies
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upon, inter alia, an appraisal from 2014 to establish the purported “fair rental value” of the
property in 2014 for purposes of his newly-sought liquidated damages relief, and the purported
“post-breach” value of the property in 2014. Id. at 19-20. Mr. Gluhaich averred that “The 2014
Appraisal was issued on February 11, 2014,” and he “received [this appraisal] directly from Rob
Cashell.” (Gluhaich Aff. re: Willard 915). Mr. Gluhaich’s purported opinions were heavily
based on these appraisals. /d. §9 (“In my opinion, the 2008 Appraisal presents a thorough,
detailed, professional, and highly compelling analysis of the market value of the Virginia
Property as leased.”); 16 (relying on the appraisal to opine on the purported “as-is” fair market
value); 917 (relying upon the appraisal to establish the purported fair market rental value).
However, these appraisals were never disclosed to Defendants at any time before the present
motion. (Decl. of B. Irvine, Exhibit 1 to Willard Opposition). This is despite the fact that
Defendants requested Willard to “produce any and all appraisals for the Property from January
1, 2012, through present,” (Exhibit 17 to Defendants’ Motion), and that Willard had an
obligation to disclose this material pursuant to NRCP 16.1(a)(1)(C) and NRCP 26. Given that
Willard freely admits that these appraisals were commissioned prior to the commencement of
the case, and were in his possession, this is clearly willful omission.

137. With respect to Wooley, Wooley relies upon an appraisal that the Wooley
Plaintiffs commissioned in August 2006. (Wooley Motion at 2). This appraisal is the basis for
Gluhaich’s opinion as to the “original” fair market value in Wooley’s diminution in value claim.
(Gluhaich Aff. Re: Wooley (“In my opinion, the 2006 Appraisal presents a thorough, detailed,
professional, and highly compelling analysis of the market value of the Highway 50 Property as
leased.”)). Defendants even asked about the appraisal during Wooley’s deposition. (Exhibit 18
to Defendants’ Motion at 125 (wherein Wooley stated that he had not given this appraisal to his
lawyer)). Yet, this appraisal was never disclosed to Defendants until Wooley filed his Motion,
which is a willful omission and is in complete derogation of Wooley’s NRCP 16.1 and NRCP

26 obligations.
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138.  Plaintiffs’ strategic decision to wait to disclose both the appraisals and the
opinions of Mr. Gluhaich until they filed their Motions for Summary Judgment prejudiced
Defendants by depriving them of the opportunity to conduct discovery regarding the appraisals,
to conduct an expert deposition of Mr. Gluhaich or to prepare and disclose expert witnesses to
rebut the opinions of Mr. Gluhaich.

139.  Finally, as noted, this is part of a larger pattern and practice by Plaintiffs to
disregard their discovery obligations at every point in this litigation. (Motions to Compel).

140. Indeed, Plaintiffs completely failed to even respond to Defendants’ Motion for
Sanctions, even when this Court gave them an additional extension and expressly warned them,
in open court, that “you need to know going into these oppositions, that I’m very seriously
considering granting all of it,” and “you know going into this motion for sanctions that you’re—
[ haven’t decided it, but [ need to see compelling opposition not to grant it.” (December 12,

2017, transcript).

Defendants have been prejndiced by Plaintiffs’ conduct and would be prejudiced
by the imposition of a lesser sanction

141. Plaintiffs’ repeated and willful delay in providing necessary information to
Defendants has necessarily prejudiced Defendants. Cf. generally Foster v. Dingwall, 126 Nev.
56, 66, 227 P.3d 1042, 1049 (2010) (concluding that “appellants’ continued discovery abuses
and failure to comply with the district court’s first sanction order evidences their willful and
recalcitrant disregard of the judicial process, which presumably prejudiced [the non-offending
party”); Hamlett v. Reynolds, 114 Nev. 863, 865, 963 P.2d 457, 458 (1998) (cited in Foster as
“upholding the district court’s strike order where the defaulting party’s ‘constant failure to
follow [the court’s] orders was unexplained and unwarranted’”); In re Phenylpropanolamine
(PPA) Products, 460 F.3d 1217, 1236 (9th Cir.2006) (cited in Foster as “holding that, with
respect to discovery abuses, ‘[p]rejudice from unreasonable delay is presumed’ and failure to
comply with court orders mandating discovery ‘is sufficient prejudice’); Perez, 2008 WL

2704402 at *6 (“The behavior exhibited by plaintiffs has prejudiced defendants by delaying the
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resolution of the claims and increasing the costs of litigation. The parties have not made any
progress with discovery or moved closer to trial readiness. This factor...weighs in favor of
dismissing the action.”).

142, In fact, this is Plaintiffs’ second case against Defendants based on the same set of
facts.

143. Plaintiffs attempted to prosecute this case against Defendants in California,
which was dismissed for a lack of personal jurisdiction.

144.  Defendants are entitled to resolution, not to Plaintiffs languidly holding
Defendants in litigation while simultaneously failing to meet their obligations under the NRCP
to provide threshold information necessary to defend this case and to comply with the other
obligations imposed by the NRCP.

145.  Further, Plaintiffs’ collective new requests and bases are not harmless additions:
they would require Defendants to engage in additional fact discovery, retain direct and rebuttal
experts, take depositions, re-open the briefing schedule, and again delay the trial for tasks that
could, and should, have been accomplished during a discovery period that was already extended

three times to account for Plaintiffs’ continued noncompliance.

Dismissal is not too severe for these discovery abuses, and lesser sanctions are not
feasible or fair

146. Plaintiffs’ damages disclosures are central to this case, and dismissal is not too
severe for Plaintiffs’ repeated and willful noncompliance with Court orders and with Nevada
law.

147. The Plaintiffs have been sanctioned for other discovery violations, (Order
Granting Motion to Compel), yet remain undeterred, demonstrating that less severe sanctions
have had no effect on Plaintiffs’ recalcitrant conduct.

148. For example, in the context of granting Defendants’ Motion to Compel
Discovery Responses, this Court ordered Plaintiffs to pay Defendants’ reasonable expenses

incurred in making the motion, including attorneys’ fees. (July 1, 2015, Order).
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149.  Not only have Plaintiffs not ever paid these expenses, but it is incontrovertible
that this Court’s imposition of monetary sanctions on Plaintiffs in 2015 had absolutely no
deterrent effect on Plaintiffs’ conduct, as Plaintiffs continued to commit discovery violations
and continued to violate and ignore this Court’s orders well after the issuance of the July 1,
2015, Order, completely undeterred by the imposition of monetary sanctions.

150.  Further, Plaintiffs’ conduct has already caused three continuances of the trial
date, all to accommodate for Plaintiffs’ continued disregard for Nevada discovery procedure.
(Stipulations and Orders).

151.  Given that this Court has already issued lesser sanctions, ordered continuances,
and given Plaintiffs repeated admonitions about complying with deadlines and their NRCP
obligations, all to no avail, it is clear that lesser sanctions have had no effect on Plaintiffs’
conduct, and the issuance of lesser sanctions would only serve to encourage Plaintiffs’
misconduct.

152. The fact that this Court granted Plaintiffs an additional extension to oppose
Defendants’ Motions, including their Motion for Sanctions, and Plaintiffs failed to do so
without any excuse whatsoever further demonstrates that this Court’s orders, and any lesser
sanctions, have no effect on Plaintiffs’ conduct. Given Plaintiffs’ repeated failure to heed the
court’s warnings in the past, issuing additional warnings would be futile.

153. Nor would a less severe sanction be fair to Defendants, who have been
continually prejudiced by Plaintiffs’ willful disregard of their obligations despite their continued
efforts to work with Plaintiffs and provide extensions to Plaintiffs.

154.  Additionally, it must be noted that the Nevada Supreme Court has noted that “a
party cannot seek to avoid a dismissal based on arguments that his or her attorney’s acts or
omissions led to the dismissal.” Huckabay Props v. NC Auto Parts, 130 Nev. __,  , 322
P.3d 429, 432 (2014) (also discussing that “[tJhe United States Supreme Court has recognized
that when an action is dismissed for failure to comply with court rules, the litigant cannot seek a

do-over of their dismissed action based on arguments that dismissal is too harsh a penalty for
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counsel’s unexcused conduct, as to do so would offend general agency principles™); see also,
e.g., Linkv. Wabash R. Co., 370 U.S. 626, 634 n.10 (1962) (“Surely if a criminal defendant may
be convicted because he did not have the presence of mind to repudiate his attorney’s conduct in
the course of a trial, a civil plaintiff may be deprived of his claim if he failed to see to it that his
lawyer acted with dispatch in the prosecution of his lawsuit. And if an attorney’s conduct falls
substantially below what is reasonable under the circumstances, the client’s remedy is against
the attorney in a suit for malpractice. But keeping this suit alive merely because plaintitf should
not be penalized for the omissions of his own attorney would be visiting the sins of plaintiff’s
lawyer upon the defendant.”).

The policy favoring adjudication on the merits does not militate against dismissal

155. Although there is a policy favoring adjudication on the merits, Plaintiffs
themselves have frustrated this policy by refusing to provide Defendants with their damages
calculations or proper expert disclosures. Defendants have not frustrated this policy; instead, the
record is clear that Defendants, and this Court, have repeatedly attempted to force Plaintiffs to
comply with basic discovery obligations, to no avail.

156. Indeed, Defendants have served multiple rounds of written discovery upon
Plaintiffs, in an attempt to obtain basic information on Plaintiffs’ damages; have taken multiple
depositions, and have been requesting compliant disclosures throughout this case so that they
can address the merits. (Exhibits 24-35 of Defendants’ Motion).

157. Plaintiffs should not be permitted to hide behind the policy of adjudicating cases
on the merits when it is they who have frustrated this policy throughout the litigation.
Defendants cannot reach the merits when they must spend the entire case asking Plaintiffs for
threshold information and receiving no meaningful responses.

158. As the Nevada Supreme Court has held, the policy favoring adjudication on the
merits “is not boundless and must be weighed against other policy considerations, including the
public’s interest in expeditious...resolution, which coincides with the parties’ interests in

bringing litigation to a final and stable judgment, prejudice to the opposing party; and
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administration concerns, such as the court’s need to manage its large and growing docket.”
Huckabay Props v. NC Auto Parts, 130 Nev. __, 322 P.3d 429, 432 (2014) (also holding,
in the context of a dismissal of an appeal, that “a party cannot rely on the preference for
deciding cases on the merits to the exclusion of all other policy considerations, and when an
appellant fails to adhere to Nevada’s appellate procedure.

159.  Again, this is Plaintiffs’ second time prosecuting this case against Defendants

without undertaking the necessary conduct and requirements imposed by court rules to reach the

merits.

Dismissal is required to deter similar abusive conduct

160. The need to deter similar abusive conduct also weighs heavily in favor of
dismissal.

161. The discovery rules are in place for a reason, and are mandatory.

162.  Compliance with this Court’s Orders is also mandatory.

163. Yet, Plaintiffs have completely ignored multiple Orders from this Court,
deadlines imposed by this Court, and their obligations pursuant to the Nevada Rules of Civil
Procedure.

164. Plaintiffs have received multiple opportunities and extensions to rectify their
noncompliance, but have not even attempted to do so.

165. If Plaintiffs are permitted to continue prosecuting this case without severe
consequences, then this type of abusive litigation practice will continue to the prejudice of
defending parties and will make a mockery of the Nevada Rules of Civil Procedure and court
orders. Cf. generally Foster, 126 Nev. at 66, 227 P.3d at 1049 (noting that “[i]n light of
appellants’ repeated and continued abuses, the policy of adjudicating cases on the merits would
not have been furthered in this case, and the ultimate sanctions were necessary to demonstrate to
future litigants that they are not free to act with wayward disregard of a court’s orders.”); see

also Langermann v. Prop. & Cas. Ins. Co., 2015 WL 4714512 at *5 (D. Nev. 2015) (failing “to
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comply with a scheduling order is not harmless, and re-opening discovery after the expiration of
the deadlines only encourages cavalier treatment of deadlines™).

166.  Plaintiffs’ disregard for this Court’s orders and docket, Nevada law, and
Defendants’ rights to prepare a defense necessitates dismissal.

Dismissal would not violate Plaintiffs’ due process rights

167.  There is also no issue of due process deprivation upon dismissal.

168.  Plaintiffs’ response to Defendants’ Motions, including Defendants’ Motion for
Sanctions, was originally due on December 4, 2017.

169.  There is no dispute that Plaintiffs were served with the Motions. (December 12,
2017, transcript).

170. Through extensions granted by Defendants, and ultimately this Court, Plaintiffs
were given until December 18, 2017, to file Oppositions. /d.

171.  Defendants were expressly warned that this Court was seriously considering
dismissal, and that Plaintiffs® oppositions needed to be “compelling.” 1d.

172.  However, Plaintiffs did not file any Opposition by that time or any time
thereafter; nor did Plaintiffs request another extension.

173.  Thus, Plaintiffs, in voluntarily choosing to not respond to Defendants’ Motions,
are not being deprived of any due process. See DCR 13(3); Huckabay, 130 Nev. at | 322
P.3d at 436. No evidentiary hearing was needed. See Nevada Power Co. v. Fluor [llinois, 108
Nev. 638 (1992) (“If a party against whom dismissal may be imposed raises a question of fact
as to any of [the] factors [for dismissal], the court must allow the parties to address the relevant
factors in an evidentiary hearing.”).

174. Indeed, this Court held a hearing on December 12, 2017, which was attended by
both of Plaintiffs’ counsel. As Plaintiffs have not filed anything with this Court since that
hearing, or otherwise provided any new information, there would be nothing new to discuss at

another hearing. See DCR 13(3).
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Defendants’ Motion for Sanctions is GRANTED.

A.App.3639

Plaintiffs’ claims against Defendants are DISMISSED WITH PREJUDICE.

DATED this (fﬂ/day of March, 2018.

Respectfully submitted by:

DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst

Page 33 of 34

A.App.3639




W

O 0 9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.3640

CERTIFICATE OF SERVICE

| certify ,thit,l, am an employee of THE SECOND JUDICIAL DISTRICT COURT;
that on the U_m day of March, 2018, | electronically filed the foregoing with the Clerk of
the Court system which will send a notice of electronic filing to the following:
BRIAN IRVINE, ESQ.
DAVID O'MARA, ESQ.
BRIAN MOQUIN, ESQ.
JOHN DESMOND, ESQ.

ANJALI WEBSTER, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

A.App.3640
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F IFI)_pE D

Electronically
CV14-01712
2018-03-06 05:45:12
Jacqueline Bryant
Clerk of the Court
2540 Transaction # 65644

DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries, and
Jerry Herbst
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund; CASE NO. CV14-01712
OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD E. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff, NOTICE OF ENTRY OF FINDINGS
Vs. OF FACTS, CONCLUSIONS OF LAW
AND ORDER

BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
Individual;

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
VS
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

/

PLEASE TAKE NOTICE that on March 6, 2018, this Court entered its Findings of
Facts, Conclusions of Law and Order on Defendant’s Motion for Sanctions (“Findings and
Conclusions”). A true and correct copy of the Findings and Conclusions is attached hereto as

Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED this 6th day of March, 2018.

DICKINSON WRIGHT

/s/ Brian R. Irvine
DICKINSON WRIGHT
JOHN P. DESMOND
Nevada Bar No. 5618
BRIAN R. IRVINE
Nevada Bar No. 7758
ANJALI D. WEBSTER
Nevada Bar No. 12515
100 West Liberty Street, Suite 940
Reno, NV 89501
Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants Berry Hinckley
Industries, and Jerry Herbst
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CERTIFICATE OF SERVICE

| certify that I am an employee of DICKINSON WRIGHT, and that on this date, pursuant
to NRCP 5(b); I am serving a true and correct copy of the attached NOTICE OF ENTRY OR
FINDINGS OF FACTS, CONCLUSIONS OF LAW AND ORDER on the parties through the

Second Judicial District Court’s EFlex filing system to the following:

Brian P. Moquin David C. O’Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O’MARA LAW FIRM
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501

DATED this 6th day of March, 2018.

/s/ Mina Reel
An employee of DICKINSON WRIGHT

Page 30f4
A.App.3643




© 00 ~N oo o b~ O wWw N

N NN N D NN N DN P B R R R R R R R e
0 N o o N W N P O © 0o N O 00~ w N P, O

A.App.3644

EXHIBIT LIST
Exhibit Description Pages!
1 Findings of Fact, Conclusions of Law and Order on Defendant’s 34

Motion for Sanctions

! Exhibit page count is exclusive of exhibit slip sheet.
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DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst

A.App.3645
FIL EpIZP
Electronically
CV14-01712
2018-03-09 11:36:20 AM
Jacqueline Bryant
Clerk of the Court

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712

and as trustee of the Larry James Willard

Trust Fund; OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

VS
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

REQUEST FOR ENTRY OF JUDGMENT

Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst
(collectively the “Defendants”) by and through their counsel of record, Dickinson Wright,
PLLC, respectfully request that this Court enter final judgment in this case pursuant to NRCP
58(a)(2).

This Court entered its March 6, 2018 Findings of Fact, Conclusions of Law, and Order
on Defendants” Motion for Sanctions, which dismissed all claims asserted by Plaintiffs Larry J.
Willard, individually and as trustee of the Larry James Willard Trust (“Willard”); Overland
Development Corporation, a California corporation (“Overland” and collectively with Willard
the “Willard plaintiffs”); and Edward C. Wooley and Judith A. Wooley, individually and as
trustees of the Edward C. Wooley and Judith A. Wooley Intervivos Revocable Trust 2000, with
prejudice.

Following entry of this Court’s March 6, 2018 Findings of Fact, Conclusions of Law,
and Order on Defendants’ Motion for Sanctions, the only remaining claims in this action are
Defendants’ counterclaims asserted against the Willard Plaintiffs. (April 21, 2015, Defendants’
Amended Answer to Plaintiffs’ Amended Complaint and Counterclaim, on file herein (the
“Counterclaim”)). Given this Court’s dismissal of Plaintiffs’ claims, Defendants decided not to
prosecute the Counterclaim and filed their Motion to Dismiss Counterclaims on March 8, 2018
(the “Motion to Dismiss”).

Assuming that this Court grants the Motion to Dismiss, all claims of all parties will have
been dismissed. Accordingly, Defendants respectfully request that this Court enter final

judgment in this case pursuant to NRCP 58(a)(2), which provides “upon a decision by the court

Page 2 of 5
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granting other relief, or upon a special verdict or a general verdict accompanied by answers to
interrogatories, the court shall promptly approve the form and sign the judgment, and the
judgment shall be filed by the clerk.” As this Court has issued orders dismissing all of the
parties’ respective claims, it is appropriate that this Court enter a judgment adjudicating all the
rights and liabilities of all the parties. A proposed Judgment is attached hereto as Exhibit 1.
AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 9th day of March, 2018.

DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email; Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst
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CERTIFICATE OF SERVICE

| certify that I am an employee of DICKINSON WRIGHT, PLLC and that on this date,

pursuant to NRCP 5(b), I am serving a true and correct copy of the attached REQUEST FOR

ENTRY OF JUDGMENT on the parties as set forth below:

X

Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary
business practices

Certified Mail, Return Receipt Requested
Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be
personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification

By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

addressed as follows:

Brian P. Moquin David C. O'Mara

LAW OFFICES OF BRIAN P. MOQUIN THE O'MARA LAW FIRM, P.C.
3287 Ruffino Lane 311 E. Liberty Street

San Jose, California 95148 Reno, Nevada 89501
bmogquin@lawprism.com david@omaralaw.net

DATED this 9th day of March, 2018.

/sl Mina Reel
An employee of Dickinson Wright, PLLC
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A.App.3649

Exhibit

Description

Pages?!

[PROPOSED] Judgment

! Exhibit Page counts are exclusive of exhibit slip sheets.
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DICKINSON WRIGHT, PLLC

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorney for Defendants
Berry Hinckley Industries and
Jerry Herbst

A.App.3651

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712

and as trustee of the Larry James Willard

Trust Fund; OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,

Plaintiff,
VS.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

VS
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

[PROPOSED] JUDGMENT

This action, having come before this Court, the Honorable Lynne K. Simons presiding,

and all of the claims of Plaintiffs Larry J. Willard, individually and as trustee of the Larry James
Willard Trust; Overland Development Corporation, a California corporation; and Edward C.
Wooley and Judith A. Wooley, individually and as trustees of the Edward C. Wooley and Judith
A. Wooley Intervivos Revocable Trust 2000, having been dismissed by this Court with
prejudice in its Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for
Sanctions filed herein on March 6, 2018, and all of the counterclaims of Defendants Berry-
Hinckley Industries (“BHI”) and Jerry Herbst having been dismissed by this Court in its Order
granting  Defendants”  Motion ~ for  voluntary  dismissal ~ filed  herein  on

, 2018,

IT IS ORDERED AND ADJUDGED that Judgment is entered in favor of Defendants

and against Plaintiffs on all of Plaintiffs’ claims and that such claims are dismissed with

prejudice.

I

1

1

1
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IT IS FURTHER ORDERED AND ADJUDGED that Defendants’ counterclaims are

dismissed without prejudice.

DATED this day of

Respectfully submitted by:

DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com

Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com
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Jerry Herbst
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Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
for Admission to Willard
Exhibit 26: Willard Lease 12 2720-2755
Exhibit 27: Willard Response to 12 2756-2764

Second Set of Interrogatories
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Exhibit 28: Deposition of L.
Willard Excerpt

Exhibit 29: April 12, 2013 Letter
Exhibit 30: Declaration of

G. Gordon

Exhibit 31: Declaration of

C. Kemper

Defendants’/Counterclaimants’

11/14/17

Motion to Strike and/or Motion
in Limine to Exclude the Expert
Testimony of Daniel Gluhaich

Exhibit 1:

Plaintiffs’ Initial

Disclosures

Exhibit 2:

Plaintiffs’ Initial

Disclosures of Expert Witnesses

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:

December 5, 2016 Email
December 9, 2016 Email
December 23, 2016 Email
December 27, 2016 Email
February 3, 2017 Letter

Deposition Excerpts of

D. Gluhaich

Exhibit 9:
Irvine

Defendants’ Motion for Partial

Declaration of Brain

11/15/17

Summary Judgment — Oral
Argument Requested

Exhibit 1:

Exhibit 2:
Kemper

Exhibit 3:
Exhibit 4:

Highway 50 Lease

Declaration of Chris

Wooley Deposition at 41

Virginia Lease
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(cont 33) Exhibit 5: Little Caesar’s Sublease 13 2986-3005
Exhibit 6: Willard Response to 13 3006-3014
Defendants’ Second Set of
Interrogatories
Exhibit 7: Willard Deposition at 89 13 3015-3020

34, Defendants’/Counterclaimants’ 11/15/17 13 3021-3058
Motion for Sanctions — Oral
Argument Requested
Exhibit 1: Plaintiffs’ Initial 13 3059-3066
Disclosures
Exhibit 2: November 2014 13 3067-3076
Email Exchange
Exhibit 3: January 2015 Email 13 3077-3082
Exchange
Exhibit 4: February 12, 2015 Letter 13 3083-3085
Exhibit 5: Willard July 2015 14 3086-3097
Interrogatory Reponses
Exhibit 6: Wooley July 2015 14 3098-3107
Interrogatory Responses
Exhibit 7: August 28, 2015 Letter 14 3108-3119
Exhibit 8: March 3, 2016 Letter 14 3120-3208
Exhibit 9: March 15, 2016 Letter 14 3209-3300
Exhibit 10: April 20, 2016 Letter 14 3301-3327
Exhibit 11: December 2, 2016 15 3328-3336
Expert Disclosure
Exhibit 12: December 5, 2016 Email 15 3337-3343
Exhibit 13: December 9, 2016 Email 15 3344-3345
Exhibit 14: December 23, 2016 Email 15 3346-3349
Exhibit 15: December 27, 2016 Email 15 3350-3353

Exhibit 16: February 3, 2017 Letter 15 3354-3381
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Exhibit 22: June 21, 2016 Email
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Exhibit 23: July 21, 2016 Letter

Exhibit 24: Defendants’ First
Set of Interrogatories on Wooley

Exhibit 25: Defendants’ Second
Set of Interrogatories on Wooley

Exhibit 26: Defendants’ First
Request for Production of
Documents on Wooley

Exhibit 27: Defendants’ Second
Request for Production of
Documents on Wooley

Exhibit 28: Defendants’ Third
Request for Production of
Documents on Wooley

Exhibit 29: Defendants’ Requests
for Admission on Wooley

Exhibit 30: Defendants’ First
Set of Interrogatories on Willard

Exhibit 31: Defendants’ Second
Set of Interrogatories on Willard

Exhibit 32: Defendants’ First
Request for Production of
Documents on Willard
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Exhibit 33: Defendants’ Second
Request for Production of
Documents on Willard

Exhibit 34: Defendants’ Third
Request for Production of
Documents on Willard

Exhibit 35: Defendants’ Requests
for Admission on Willard

Plaintiffs’ Request for a Brief 12/06/17
Extension of Time to Respond to

Defendants’ Three Pending

Motions and to Extend the Deadline

for Submissions of Dispositive

Motions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’
Motion for Sanctions

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion to Strike and/or Motion

in Limine to Exclude the Expert

Testimony of Daniel Gluhaich

Notice of Non-Opposition to 12/07/17
Defendants/Counterclaimants’

Motion for Partial Summary

Judgment

Order Granting Defendants/ 01/04/18

Counterclaimants’ Motion for
Sanctions [Oral Argument
Requested]

Order Granting Defendants/ 01/04/18
Counterclaimants’ Motion to
Strike and/or Motion in Limine

to Exclude the Expert Testimony
of Daniel Gluhaich

Notice of Entry of Order re 01/05/18

Defendants’ Motion for Partial
Summary Judgment

XXiii
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Notice of Entry of Order re
Defendants” Motion for Exclude
the Expert Testimony of Daniel
Gluhaich

Notice of Entry of Order re
Defendants’ Motion for Sanctions

Findings of Fact, Conclusions of
Law, and Order on Defendants’
Motion for Sanctions

Notice of Entry of Findings of
Facts, Conclusions of Law and
Order

Request for Entry of Judgment
Exhibit 1: Judgment

Notice of Withdrawal of Local
Counsel

Notice of Appearance — Richard
Williamson, Esq. and Jonathan
Joe Tew, Esq.

Opposition to Request for Entry
of Judgment

Reply in Support of Request for
Entry of Judgment

Order Granting Defendant/
Counterclaimants’ Motion to
Dismiss Counterclaims

Willard Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Declaration of Larry J.
Willard

Exhibit 2: Lease Agreement dated
11/18/05

Exhibit 3: Letter dated 4/12/13 from

Gerald M. Gordon to Steven
Goldblatt

XXiv

DATE
01/05/18

01/05/18

03/06/18

03/06/18

03/09/18

03/15/18

03/26/18

03/26/18

03/27/18

04/13/18

04/18/18

VOL. PAGE NO.

16

16

16

16

16
16
16

16

16

16

16

16

16

16

16

3599-3602

3603-3606

3607-3640

3641-3644

3645-3649
3650-3653
3654-3656

3657-3659

3660-3665

3666-3671

3672-3674

3675-3692

3693-3702

3703-3738

3739-3741



(cont 52)

53.

54.

DOCUMENT DATE

Exhibit 4: Operation and Management
Agreement dated 5/1/13

Exhibit 5: 13 Symptoms of Bipolar
Disorder

Exhibit 6: Emergency Protective
Order dated 1/23/18

Exhibit 7: Pre-Booking Information
Sheet dated 1/23/18

Exhibit 8: Request for Domestic
Violence Restraining Order, filed
1/31/18

Exhibit 9: Motion for Summary
Judgment of Plaintiffs Larry J.
Willard and Overland Development
Corporation, filed October 18, 2017
Opposition to Rule 60(b) Motion 05/18/18
for Relief

Exhibit 1: Declaration of Brain R.
Irvine

Exhibit 2: Transfer of Hearing,
January 10, 2017

Exhibit 3: Transfer of Hearing,
December 12, 2017

Exhibit 4: Excerpt of deposition
transcript of Larry Willard,
August 21, 2015

Exhibit 5: Attorney status according
to the California Bar

Exhibit 6: Plaintiff’s Initial
Disclosures, December 12, 2014
Reply in Support of the Willard 05/29/18
Plaintiffs’ Rule 60(b) Motion for

Relief
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Exhibit 1: Declaration of Larry J.
Willard in Response to Defendants’
Opposition to Rule 60(b) Motion
for Relief
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Larry J. Willard and Brian Moquin
Between December 2 and
December 6, 2017

Exhibit 3: Email correspondence
between David O’Mara and Brian
Moquin
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Larry Willard and Brian Moquin
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Exhibit 5: Receipt

Exhibit 6: Email correspondence
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Brian Moquin dated February 5
through March 21, 2018

Exhibit 7: Text messages between
Larry Willard and Brian Moquin
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Exhibit 8: Email correspondence
Between Jonathan Tew, Richard
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dated May 14, 2018
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Moquin dated May 23 through
May 28, 2018

Exhibit 11: Notice of Withdrawal
of Local Counsel
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File Sur-Reply

Exhibit 1: Sur-Reply in Support of
Opposition to the Willard Plaintiffs’
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Opposition to Defendants’ Motion
to Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Reply in Support of Motion to
Strike, or in the Alternative,
Motion for Leave to File Sur-Reply

Order Denying Plaintiffs’ Rule
60(b) Motion for Relief

Notice of Entry of Order re Order
Denying Plaintiffs’ Rule 60(b)
Motion for Relief

Exhibit 1: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief

Judgment

Notice of Entry of Order re Judgment

Exhibit 1: December 11, 2018
Judgment

Notice of Appeal

Exhibit 1: Finding of Fact,
Conclusion of Law, and Order on
Defendants’ Motions for Sanctions,
entered March 6, 2018

Exhibit 2: Order Denying Plaintiffs’
Rule 60(b) Motion for Relief,
entered November 30, 2018

Exhibit 3: Judgment, entered
December 11, 2018
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64. Transcript of Proceedings — Status
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65. Transcript of Proceedings -
Hearing on Motion for Partial
Summary Judgment

66. Transcript of Proceedings -
Pre-Trial Conference

67. Transcript of Proceedings -
Oral Arguments — Plaintiffs’ Rule
60(b) Motion (condensed)

ADDITIONAL DOCUMENTS

68. Order Granting Defendants’

Motion for Partial Summary
Judgment [Oral Argument
Requested]!
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1 This document was inadvertently omitted earlier. It was added here because al of the other papers in the 19-

volume appendix had already been numbered.
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Miller & Williamson
50 West Liberty Street,
Suite 600
Reno. Nevada 89501

A.ABp.3657

FILE
Electronically
CV14-01712

2018-03-26 04:15:41 PM

CODE: 2520 Jacqueline Bryant

Richard D. Williamson, Esg., SBN 9932 Clerk of the Court

Jonathan Joel Tew, Esq., SBN 11874 Transaction # 6596669 : pmsewq

ROBERTSON, JOHNSON, MILLER & WILLIAMSON

50 West Liberty Street, Suite 600

Reno, Nevada 89501

Telephone: (775) 329-5600

Facsimile: (775) 348-8300

Attorneys for Plaintiffs/Counterdefendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
LARRY J. WILLARD, individually and as

Trustee of the Larry James Willard Trust Fund,; Case No. CV14-01712
OVERLAND DEVELOPMENT
CORPORATION, a California corporation; Dept. No. 6

EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,
VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES a Nevada
corporation; and JERRY HERBST,
an individual,

Counterclaimants,
VS.
LARRY J. WILLARD, individually and as
Trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation,

Counterdefendants.

NOTICE OF APPEARANCE

NOTICE OF APPEARANCE
PAGE 1
A.App.3657
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50 West Liberty Street,
Suite 600
Reno. Nevada 89501

A.App.3658

TO THE CLERK OF THE COURT, ALL PARTIES, AND THEIR ATTORNEYS
OF RECORD HEREIN PLEASE TAKE NOTICE:

Plaintiffs / Counterdefendants LARRY J. WILLARD, individually and as Trustee of the
Larry James Willard Trust Fund, and OVERLAND DEVELOPMENT CORPORATION have
retained the law firm of Robertson, Johnson, Miller & Williamson to represent them as counsel
of record in this action. Richard D. Williamson, Esg. and Jonathan Joel Tew, Esqg. hereby
enter their appearance in this action on behalf of the above-named Plaintiffs / Counterdefendants.

Please serve copies of all filings, briefs, motions, orders, correspondence and other papers
to those Plaintiffs’ attorneys at the following address:

Richard D. Williamson, Esqg.
Jonathan Joel Tew, Esq.
ROBERTSON, JOHNSON, MILLER & WILLIAMSON
50 West Liberty Street, Suite 600
Reno, Nevada 89501
Telephone No.: (775) 329-5600
Facsimile No.: (775) 348-8300

rich@nvlawyers.com
jon@nvlawyers.com

AFFIRMATION

Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.
DATED this 26" day of March, 2018.

ROBERTSON, JOHNSON,
MILLER & WILLIAMSON

By: /s/ Richard D. Williamson
Richard D. Williamson, Esq.
Jonathan Joel Tew, Esq.
Attorneys for Plaintiffs and Counterdefendants
Larry J. Willard, individually and as Trustee of
the Larry James Willard Trust Fund, &
Overland Development Corporation

NOTICE OF APPEARANCE
PAGE 2
A.App.3658
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Robertson, Johnson,
Miller & Williamson
50 West Liberty Street,
Suite 600
Reno. Nevada 89501

A.App.3659

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an employee of Robertson, Johnson,
Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age
of 18, and not a party within this action. | further certify that on the 26" day of March, 2018, |
electronically filed the foregoing NOTICE OF APPEARANCE with the Clerk of the Court by

using the ECF system which served the following parties electronically:

John P. Desmond, Esq.

Brian R. Irvine, Esq.

Anjali D. Webster, Esq.

Dickinson Wright

100 West Liberty Street, Suite 940

Reno, NV 89501

Attorneys for Defendants/Counterclaimants

/s/ Kimberlee A. Hill

An Emplovee of Robertson, Johnson.Miller & Williamson

NOTICE OF APPEARANCE
PAGE 3
A.App.3659
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A.ABp.3660

FILE
Electronically
CV14-01712

2018-03-26 04:15:41 PM

CODE: 2645 Jacqueline Bryant

Richard D. Williamson, Esg., SBN 9932 Clerk of the Court

Jonathan Joel Tew, Esq., SBN 11874 Transaction # 6596669 : pmsewq

ROBERTSON, JOHNSON, MILLER & WILLIAMSON

50 West Liberty Street, Suite 600

Reno, Nevada 89501

Telephone: (775) 329-5600

Facsimile: (775) 348-8300

Attorneys for Plaintiffs/Counterdefendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as Case No. CV14-01712
Trustee of the Larry James Willard Trust Fund,;
OVERLAND DEVELOPMENT Dept. No. 6

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,
VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual

Defendants.

AND ALL RELATED MATTERS.

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT

Plaintiffs Larry J. Willard, individually and as Trustee of the Larry James Willard Trust
Fund (“Mr. Willard”) and Overland Development Corporation (“Overland”) (collectively, the
“Willard Plaintiffs”) hereby oppose the Defendants/Counterclaimants’ Request for Entry of
Judgment, filed on March 9, 2018. This opposition is supported by the following Memorandum
of Points and Authorities, all papers and pleadings on file herein, and any oral argument that this

Court may choose to hear.

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT
PAGE 1
A.App.3660
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50 West Liberty Street,
Suite 600
Reno. Nevada 89501
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

The Plaintiffs’ former counsel, Brian Moquin, admittedly failed to respond to this
Honorable Court’s orders and delayed prosecution of this case. No one is more prejudiced by
Mr. Moquin’s failures than Mr. Willard and Overland. Therefore, Mr. Willard and Overland
have retained new counsel to pursue this case in an appropriate manner. To that end, the Willard
Plaintiffs are preparing a motion for relief under NRCP 60(b). If granted, this motion would set
aside at least three orders: (1) the Order Granting Defendants’/Counterclaimants’ Motion for
Sanctions, (2) the Order Granting Defendants’/Counterclaimants’ Motion to Strike and/or
Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich, and (3) the Findings of
Fact, Conclusions of Law, and Order on Defendants’ Motion for Sanctions.

As the Court will see, the motion for relief should be granted as Brian Moquin’s legal and
psychological struggles unfairly prejudiced the Willard Plaintiffs. Now that they are aware of
Mr. Moquin’s infirmities, the Willard Plaintiffs deserve the chance to pursue their claims on the
merits, rather than endure a forfeiture of their substantial damages as a result of their former
attorney’s personal demons.

With the help of new counsel, the Willard Plaintiffs intend to diligently prosecute this
case to a conclusion on the merits. Once the Court has had the opportunity to review the Willard
Plaintiffs’ forthcoming motion for relief, it should set aside its prior orders and allow the case to
proceed. Therefore, the Court should withhold any decision on Defendants/Counterclaimants’
Request for Entry of Judgment until the Court has had the opportunity to review and consider the
Willard Plaintiffs’ forthcoming Rule 60(b) Motion for Relief.

. LEGAL ANALYSIS

The Court should deny the Defendants/Counterclaimants’ Request for Entry of Judgment
for at least three reasons. First, under NRCP 54(b), the Court’s prior orders may be revised.
Second, the cumbersome nature of a Huneycutt motion and the Court’s interests in judicial
economy all favor staying entry of a judgment until after the Court has had an opportunity to

consider the Willard Plaintiffs’ Rule 60(b) motion. Third, the equitable and remedial aspects of

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT
PAGE 2
A.App.3661
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a Rule 60(b) motion further support the fact that the Court should not enter a final judgment until
it has had an opportunity to review the propriety of its prior orders, which were entered without
the benefit of any opposition.

A The Court Can and Should Revise Its Prior Orders

Defendants/Counterclaimants seek judgment under NRCP 58(a)(2). (3/9/18 Request at
2:25-3:3.) Yet, that rule expressly cautions that it is “[s]ubject to the provisions of Rule 54(b)....”
NRCP 58(a). According to Rule 54(b), “any order or other form of decision, however
designated, which adjudicates the rights and liabilities of fewer than all the parties shall not
terminate the action as to any of the parties, and the order or other form of decision is subject to
revision at any time before the entry of judgment adjudicating all the rights and liabilities of all
the parties.” As the Defendants/Counterclaimants admit, they still have claims currently pending
against the Willard Plaintiffs. Moreover, as the Court is now aware, the Willard Plaintiffs intend
to file a Rule 60(b) motion for relief. Thus, not all claims are adjudicated.

As numerous claims and issues remain adjudicated, the Court can and should revise its
prior orders pursuant to NRCP 54(b) and NRCP 60(b). Therefore, at this stage, a judgment
under NRCP 58(a)(2) is premature. Instead, the Court should deny the Defendants’ request.

B. The Defendants’ Request Would Require the Court and the Parties to

Engage in Duplicate Efforts and Unnecessary Work

As the Court is well aware, judicial resources are scarce and all parties should strive to
pursue the just, speedy, and inexpensive determination of every action consistent with NRCP 1.
The request for entry of judgment would do just the opposite.

As the Court is now aware, the Willard Plaintiffs intend to file a motion for relief. If the
Court enters a judgment, however, then the Willard Plaintiffs must also file an appeal of that
judgment within thirty days.

Unfortunately, an appeal divests this Court of jurisdiction to act. Foster v. Dingwall, 126

Nev. 49, 52, 228 P.3d 453, 454-55 (2010). If the Court were then inclined to entertain the
forthcoming Rule 60 motion, the parties would have to seek a remand from the Nevada Supreme

Court based on the procedure outlined in Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT
PAGE 3
A.App.3662
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(1978). See, e.q., Foster, 126 Nev. at 51, 228 P.3d at 454. Only after such a remand would this

Court be able to rule on the forthcoming Rule 60 motion.

By contrast, waiting to enter judgment is more efficient and cost-effective for both parties
and the Court as it avoids such needless procedural steps. Instead, the Court can simply rule on
the Rule 60 motion and either avoid judgment altogether or allow the parties to engage in one,
consolidated appeal of all issues. Therefore, to preserve judicial economy and honor the
mandates of Rule 1, the Court should deny the request for entry of judgment and stay any further
rulings until the parties have fully briefed and submitted the Willard Plaintiffs’ Rule 60 motion.

C. Equity, Public Policy, and Fairness Also Favor Granting the Willard

Plaintiffs’ Their Day in Court
“The salutary purpose of Rule 60(b) is to redress any injustices that may have resulted

because of excusable neglect.” Nev. Indus. Dev. v. Benedetti, 103 Nev. 360, 364, 741 P.2d 802,

805 (1987). “Rule 60 should be liberally construed to effectuate that purpose.” Id. Rule 60(b)
“guides the balance between the overriding judicial goal of deciding cases correctly, on the basis
of their legal and factual merits, with the interest of both litigants and the courts in the finality of

judgments.” TCI Grp. Life Ins. Plan v. Knoebber, 244 F.3d 691, 695 (9th Cir. 2001).

Under Nevada law, where an attorney’s mental illness causes procedural harm to his

client, Rule 60 justifies granting relief to the client. See Passarelli v. J. Mar Dev., 102 Nev. 283,

720 P.2d 1221 (1986). Further, a heightened standard of review applies to case-terminating
sanctions. Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92-93, 787 P.2d 777 (1990).

Moreover, the orders subject to the Rule 60 motion were entered pursuant to DCR 13(3)
without the benefit of any opposition from the Plaintiffs. Thus, they are analogous to a default

judgment. Default judgments are disfavored. TCI Grp. Life Ins. Plan, 244 F.3d at 693.

The Willard Plaintiffs are simply asking the Court to delay entry of a judgment until it
can hear their Rule 60 motion. Defendants/Counterclaimants are understandably anxious to
dispose of the case against them. Yet, the Court should carefully weigh all of the circumstances
that gave rise to its sanctions orders. It should resist the Defendants/Counterclaimants’ rush to

judgment. Delay in the resolution of a case is not generally considered substantial prejudice.

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT
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Lemoge v. United States, 587 F.3d 1188, 1196 (9th Cir. 2009). Therefore, the Court should deny

the request for entry of judgment and allow the parties to brief the Willard Plaintiffs” motion for
relief under NRCP 60(b).
I11. CONCLUSION
There is no good cause to enter judgment at this time. Rather, justice requires that the
Court wait and analyze the bases for the Willard Plaintiffs’ Rule 60 motion. After reviewing that
motion, the Court should allow the parties to finally proceed to a trial on the merits. Therefore,
the Court should deny the Defendants/Counterclaimants’ Request for Entry of Judgment.
Affirmation
Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.
DATED this 26" day of March, 2018.
ROBERTSON, JOHNSON,
MILLER & WILLIAMSON

50 West Liberty Street, Suite 600
Reno, Nevada 89501

By: /s/ Richard D. Williamson
Richard D. Williamson, Esqg.
Jonathan J. Tew, Esq.
Attorneys for Plaintiffs and Counterdefendants
Larry J. Willard, individually and as Trustee of
the Larry James Willard Trust Fund, &
Overland Development Corporation
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an employee of Robertson, Johnson,
Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age
of 18, and not a party within this action. | further certify that on the 26th day of March, 2018, |
electronically filed the foregoing OPPOSITION TO REQUEST FOR ENTRY OF
JUDGMENT with the Clerk of the Court by using the ECF system which served the following
parties electronically:

John P. Desmond, Esq.

Brian R. Irvine, Esq.

Anjali D. Webster, Esqg.

Dickinson Wright

100 West Liberty Street, Suite 940

Reno, NV 89501

Attorneys for Defendants/Counterclaimants

/s/ Kimberlee A. Hill

An Emplovee of Robertson, Johnson.Miller & Williamson

OPPOSITION TO REQUEST FOR ENTRY OF JUDGMENT
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Tel: (775) 343-7500

Fax: (775) 786-0131
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Email: Awebster@dickinsonwright.com
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712

and as trustee of the Larry James Willard

Trust Fund; OVERLAND DEVELOPMENT DEPT. 6
CORPORATION, a California corporation;

EDWARD C. WOOLEY AND JUDITH A.

WOOLEY, individually and as trustees of the

Edward C. Wooley and Judith A. Wooley

Intervivos Revocable Trust 2000,
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VS.

BERRY-HINCKLEY INDUSTRIES, a
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individual
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.

REPLY IN SUPPORT OF REQUEST FOR ENTRY OF JUDGMENT

Defendants/Counterclaimants Berry-Hinckley Industries (“BHI”) and Jerry Herbst
(collectively the “Defendants”) by and through their counsel of record, Dickinson Wright,
PLLC, respectfully submit this Reply in support of their Request for Entry of Judgment
pursuant to NRCP 58(a)(2).

FACTUAL BACKGROUND AND LEGAL ANALYSIS

Defendants request entry of final judgment pursuant to NRCP 58(a)(2), which provides

that “upon a decision by the court granting other relief ... the court shall promptly approve the

form and sign the judgment, and the judgment shall be filed by the clerk.” (emphasis added).

Here, this Court issued its Order Granting Defendants’/Counterclaimants’ Motion for Sanctions
on January 4, 2018, ruling that the Motion for Sanctions was granted: (1) pursuant to DCR
13(3), because Plaintiffs had failed to oppose the Motion for Sanctions; and (2) pursuant to
NRCP 16.1(e)(3), NRCP 37(b)(2), NRCP 41(b) and Blanco v. Blanco, 129 Nev. Adv. Op. 77,
311 P.2d 1170, because the Motion for Sanctions had “merit due to Plaintiffs’ egregious
discovery violations throughout the pendency of this litigation and repeated failure to comply
with this Court’s orders.”

This Court then issued its Findings of Fact, Conclusions of Law, and Order on
Defendants’ Motion for Sanctions on March 6, 2018, dismissing all of Plaintiffs’ claims in this
action. The only reason that the Court’s March 6, 2018 Order dismissing all of Plaintiffs’ claims
did not include a final judgment was that Defendants’ counterclaims remained at that time.
Defendants filed a Motion to Dismiss those counterclaims on March 8, 2018, which was

submitted to this Court for decision as unopposed on March 27, 2018. Thus, assuming that this

Page 2 of 6
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Court enters an order granting Defendants’ unopposed Motion to Dismiss their counterclaims,
all of the claims of all of the parties to this action will have been dismissed, and Defendants are
entitled to entry of final judgment pursuant to NRCP 58(a)(2) and NRCP 54(b).

Plaintiffs, through new counsel, have now opposed the entry of final judgment so that
they can prepare and file a motion to set aside this Court’s: (1) January 4, 2018 Order Granting
Defendants’ Motion for Sanctions; (2) January 4, 2018 Order Granting Defendants’ Motion to
Strike and/or Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich; and (3)
March 6, 2018 Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for
Sanctions pursuant to NRCP 60(b). Plaintiffs provide no timeline for the filing of their Rule 60
motion, yet suggest that Defendants’ request for entry of judgment is a “rush to judgment” and
ask Defendants and this Court simply to wait for them to file the Rule 60 motion, which they
have six months to file pursuant to the Rule.

With all due respect to Plaintiffs’ new counsel, who has not been involved in the case,
Defendants are in no way rushing to a judgment. Plaintiffs have continually refused to comply
with basic discovery obligations and this Court’s Orders for several years, which has caused

numerous delays to the resolution of this action. Specifically, Plaintiffs have:

e Failed to provide any damages calculations pursuant to NRCP 16.1(a)(1)(C), despite
their obligation to do so under the Rule and despite Defendants’ written discovery
seeking such information and despite Defendants’ numerous attempts to demand
compliance (See March 6, 2018 Findings of Fact, Conclusions of Law, and Order on
Defendants’ Motion for Sanctions at ]12-18, 29-31, 39, 42-44, 47-48, 50-54);

e Admittedly failed to provide an expert disclosure of Daniel Gluhaich that complied with
NRCP 16.1(a)(2)(B), and failed to ever correct the non-compliant expert disclosure
despite multiple efforts from Defendants to force compliance (1d. at 1134-38, 40-41, 45,
50-54); and

e Refused to comply with this Court’s Orders requiring damages disclosures or a
compliant expert disclosure (Id. at §19-24, 49, 63-64).

Plaintiffs’ abuses of the discovery and litigation process are neither isolated nor only

recent. These abuses date back more than three years and have been ubiquitous throughout the

Page 3 of 6
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pendency of this case. They have resulted in three separate continuances of the trial date. Id. at
1125-26, 31-32, 56-63. And, Plaintiffs have been represented by not just one, but two separate
attorneys, one of which is located in Reno and is certainly familiar with his clients’ obligations
to follow the Rules of Civil Procedure and to comply with this Court’s Orders. Even if one of
Plaintiffs’ attorneys was having personal problems that contributed to the above-referenced
failures, it does not provide a remedy for Plaintiffs under Rule 60 or any reason to delay entry
of judgment.

This Court has already ruled that both the Motion for Sanctions and the Motion to
Strike/Motion in Limine were meritorious, and this Court should not delay entry of judgment to
allow Plaintiffs to re-litigate these issues. See January 4, 2018 Order Granting Defendants’
Motion for Sanctions; January 4, 2018 Order Granting Defendants’ Motion to Strike and/or
Motion in Limine to Exclude the Expert Testimony of Daniel Gluhaich; March 6, 2018
Findings of Fact, Conclusions of Law, and Order on Defendants’ Motion for Sanctions; see also
Transcript of December 12, 2017 hearing at pp. 19 (where the Court warned Plaintiffs that “you
need to know going into these oppositions, that I’m very seriously considering granting all of
it”) and at p. 26 (where the Court warned Plaintiffs that “And you know going into this motion
for sanctions that you're -- | haven't decided it, but | need to see compelling opposition not to
grant it.”).

The bar against relitigation of already-decided issues that exists under Nevada law is, in
essence, “an entitlement not to stand trial or face the other burdens of litigation” and “should be
resolved at the earliest possible stage in litigation.” Butler v. Bayer, 123 Nev. 450, 458, 168
P.3d 1055, 1061 (2007) (internal quotations omitted). This Court should not delay entry of
judgment while Plaintiffs prepare and file a Rule 60 motion at their convenience. Judgment

should be entered now, as required under NRCP 58(a)(2), as all of the claims of all parties are
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resolved. See NRCP 54(b). Moreover, entry of judgment will not in any way preclude Plaintiffs

from bringing their contemplated Rule 60 motion.!

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED this 27th day of March, 2018.

DICKINSON WRIGHT

/s/ Brian R. Irvine

DICKINSON WRIGHT

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 12515

100 West Liberty Street, Suite 940
Reno, NV 89501

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants Berry-Hinckley
Industries and Jerry Herbst

! Plaintiffs argue that “an appeal divests this Court of jurisdiction to act” on a Rule 60 motion.
This is an incorrect (or at least incomplete) statement of the law. After the filing of a notice of
appeal, the district court retains jurisdiction over Rule 60 motions and can “direct briefing on
the motion, hold a hearing regarding the motion, and enter an order denying the motion, but
lacks jurisdiction to enter an order granting such a motion.” Foster v. Dingwall, 126 Nev. 49,
52-53, 228 P.3d 453, 455 (2010).
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CERTIFICATE OF SERVICE

| certify that | am an employee of DICKINSON WRIGHT, PLLC and that on this date,

pursuant to NRCP 5(b), | am serving a true and correct copy of the attached REPLY IN

SUPPORT OF REQUEST FOR ENTRY OF JUDGMENT on the parties as set forth below:

Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary

business practices
Certified Mail, Return Receipt Requested

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same to be

personally Hand Delivered

Federal Express (or other overnight delivery) Electronic Notification

X By electronic service by filing the foregoing with the Clerk of Court using the E
Flex system, which will electronically mail the filing to the following individuals.

addressed as follows:

Richard D. Williamson, Esq.

Jonathan Joel Tew, Esq.

ROBERTSON, JOHNSON, MILLER &
WILLIAMSON

50 West Liberty Street, Suite 600

Reno, Nevada 89501

Attorneys for Plaintiffs/Counterdefendants

DATED this 27th day of March, 2018.

[s/ Mina Reel
An employee of Dickinson Wright, PLLC
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually CASE NO. CV14-01712
and as trustee of the Larry James Willard
Trust Fund; OVERLAND DEVELOPMENT DEPT. 6

CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiff,
Vs.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,

A
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LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.
/

MRDER GRANTING DEFENDANTS/COUNTERCLAIMANTS’

MOTION TO DISMISS COUNTERCLAIMS

Before this Court is Defendants/Counterclaimants’ Motion to Dismiss Counterclaims,

filed on March 8, 2018. No opposition was ever filed.

Under DCR 13(3), the failure of an opposing party to serve and file a written oppositiony

may be construed as an admission that the motion is meritorious and consent to granting thej

same, DCR 13(3). Thus, the Court finds that Plaintiffs’ failure to file an opposition to

Defendants’ Motion constitutes both an admission that the Motion is meritorious and Plaintiffs’

consent to granting said Motion.

/1

1"

/1

"

"

/1
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Accordingly, and good cause appearing therefor,
A

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss/\ Counterclaims iS

granted. ; noa
. i
DATED this i day of i]ﬁareh 2018.

Respectfully submitted by:

DICKINSON WRIGHT, PLLC

/s/ Brian R. Irvine

JOHN P. DESMOND

Nevada Bar No. 5618

BRIAN R. IRVINE

Nevada Bar No. 7758

ANJALI D. WEBSTER

Nevada Bar No. 11525

100 West Liberty Street, Suite 940
Reno, NV 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Email: Jdesmond@dickinsonwright.com
Email: Birvine@dickinsonwright.com
Email: Awebster@dickinsonwright.com

Attorneys for Defendants
Berry Hinckley Industries, and
Jerry Herbst
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as Case No. CV14-01712
Trustee of the Larry James Willard Trust Fund,
OVERLAND DEVELOPMENT Dept. No. 6

CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,
VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES a Nevada
corporation; and JERRY HERBST,
an individual,

Counterclaimants,
VS.
LARRY J. WILLARD, individually and as
Trustee of the Larry James Willard Trust Fund,;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation,

Counterdefendants.
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

Plaintiffs Larry J. Willard, individually and as Trustee of the Larry James Willard Trust
Fund (“Mr. Willard”) and Overland Development Corporation (“Overland”) (collectively, the
“Willard Plaintiffs”) humbly beseech this Court to set aside its Order Granting
Defendants’/Counterclaimants’ Motion for Sanctions, its Order Granting
Defendants’/Counterclaimants’ Motion to Strike and/or Motion in Limine to Exclude the Expert
Testimony of Daniel Gluhaich, and its Findings of Fact, Conclusions of Law, and Order on
Defendants’ Motion for Sanctions (the “Sanctions Order”) because the Willard Plaintiffs did not
willfully violate any court orders or discovery deadlines. Rather, their prior attorney, Brian
Moquin, failed to properly prosecute this case due to a serious mental illness and a personal life
that was apparently in shambles. Plaintiffs and Defendants are all victims of prior counsel’s
illness. Understanding this truth, Mr. Willard and the Willard Plaintiffs are willing to cooperate
with Defendants to alleviate any material prejudice that these events may have caused and ask
the Court to allow this case to proceed on the merits.

The Defendants/Counterclaimants’ Motion for Sanctions, Opposition to Plaintiffs’
Motion for Summary Judgment, and other recent filings were understandably based upon the
assumption that Plaintiffs willfully and deliberately waited until shortly before the close of
discovery to produce expert reports and damage calculations. The unfortunate truth, however, is
that those failures were not part of some intentional scheme. They were due to the intertwined
facts that the Plaintiffs’ former lawyer was suffering from an emotional and psychological
breakdown. As a result, his law practice and the Plaintiffs’ case, were in total disarray.

Although Plaintiffs and Defendants may disagree on the facts of this case, the applicable
law, and the overall equities, the Plaintiffs cannot blame the Defendants for the current
procedural state of the case. As with almost all litigants, the Plaintiffs relied on their lead
counsel, Mr. Moquin, to meet court deadlines, comply with court orders, respond to the
Defendants, decide overall case strategies, and otherwise direct the prosecution of this case.

Plaintiffs reasonably expected that Mr. Moquin would comply with his legal and ethical duties.

WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR RELIEF
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Mr. Moquin also repeatedly assured Mr. Willard that the case was proceeding fine, and that his
concerns would be easily rectified. Unfortunately, the Plaintiffs misplaced their trust.

The Willard Plaintiffs stand ready, willing, and able to provide the Defendants with
whatever discovery responses they need and will stipulate to any extensions of time that are
necessary to allow the Defendants to complete their investigations and expert assessments of the
Willard Plaintiffs’ damages. For these reasons, the Court should set aside the Sanctions Order
and allow this case to proceed toward a trial on the merits.

1. STATEMENT OF FACTS

In order to justify Rule 60(b) relief, the moving party must demonstrate both excusable
neglect and a meritorious claim or defense. The Willard Plaintiffs will first present facts
showing that they undoubtedly have a meritorious claim and then subsequently provide facts to
demonstrate their experience with prior counsel and the resulting excusable neglect.

A. Background Regarding the Lease and the Defendants’ Breach

1. On November 18, 2005, the Willard Plaintiffs entered into a Purchase and Sale
Agreement with P.A. Morabito and Co. Limited to purchase a commercial property located at
7695 and 7699 South Virginia Avenue, Reno, Nevada (the “Virginia Property”) for a total
purchase price of $17,750,000.00. (See the Declaration of Larry J. Willard, attached hereto as
Ex.1,at{3.)

2. Mr. Willard paid a total of $4,668,738.49 in earnest money for the Virginia
Property, and borrowed $13,250,000.00 from South Valley National Bank (“South Valley”) to
pay the balance of the purchase price. (1d. at 1 4.)

3. The Purchase and Sale Agreement contained a lease-back provision under which
the seller would lease back the Virginia Property for a period of twenty years (20) years at a base
annual rental rate of $1,464,375.00 with the annual rent increasing by two percent per year
compounded annually. (1d. at § 6.)

4, On December 2, 2005, Defendant Berry-Hinkley Industries (“BHI”"), Overland,
and Mr. Willard entered into a lease agreement (the “Virginia Lease”) containing the lease-back

provision mentioned above. (Id. at § 7.)

WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR RELIEF
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5. On February 21, 2006, BHI, Overland, and Mr. Willard entered into a Lease
Subordination, Non-Disturbance and Attornment Agreement (the “Subordination Agreement™),
which informed BHI that Mr. Willard was purchasing the Virginia Property with financing from
South Valley. (Id. at 1 9.)

6. In the Subordination Agreement, BHI: (1) expressly agreed not to terminate the
Virginia Lease without obtaining the consent of South Valley; and (2) acknowledged that South
Valley would not make the loan without the Subordination Agreement in place. (Id. at  10.)

7. Accordingly, the Defendants had reason to know that breaching the Virginia
Lease would have devastating consequences on Overland and Mr. Willard.

8. On March 16, 2006, Mr. Willard refinanced the South Valley loan with Telesis
Community Credit Union for a total loan amount of $13,312,500.00. (Id. at 1 12.)

9. Under this loan, Overland and Mr. Willard were required to pay $87,077.52 per
month to Telesis Community Credit Union’s loan servicing agent, Business Partners, LLC
(“Loan Servicing Agent”). (Id. at § 13.)

10.  On February 17, 2007, BHI sent an offer letter to Mr. Willard and other landlords
indicating that Defendant Jerry Herbst (“Mr. Herbst™) intended to acquire BHI’s convenience
store assets, which included the Virginia Property. (Id. at § 14.)

11. In the offer letter, Mr. Herbst offered to personally guarantee BHI’s payments and
performance under the Virginia Lease. (Id. at {1 15.)

12. Mr. Herbst materially supported the offer letter through representations that his
net worth exceed $200,000,000.00. (Id. at 7 16.)

13. In reliance upon the Defendants’ representations and Mr. Herbst’s personal
guarantee, Mr. Willard accepted Herbst’s offer. (1d. at  17.)

14.  The Defendants stayed current on their rent obligations under the Virginia Lease
until 2013. (Id. at § 18.)

15.  On March 1, 2013, without any notice whatsoever, BHI defaulted on the Virginia

Lease by not sending the monthly rental payment for March 2013. (Id. at § 19.)
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16.  On March 10, 2013, BHI’s finance department disclosed to Mr. Willard that it
would no longer pay any rent. (Id. at § 20.)

17.  On April 12, 2013, BHI and Herbst’s counsel sent a letter indicating that BHI did
not intend to cure the breach of the Virginia Lease and instead planned to vacate the Virginia
Property on April 30, 2013. (Id. at { 21.)

18. Under the Virginia Lease, upon BHI’s breach, the rent due rent was accelerated.
(Id. at 1 23.)

19.  The amount owed, to date, exceeds $15,000,000.00. (Id. at T 24.)

20. Mr. Herbst fully guaranteed the Virginia Lease. Due to BHI’s breach, he is also
liable for an amount in excess of $15,000,000.00. (Id. at § 25.)

21. Despite BHI and Mr. Herbst’s liability, the Willard Plaintiffs recognized they
would have to mitigate their damages immediately.

22. The Willard Plaintiffs knew that because of their obligation to pay $87,077.52 per
month to the Loan Servicing Agency, they could lose the Virginia Property due to BHI’s sudden
decision to breach the Lease and no longer pay the approximately $140,000.00 in rent that the
Willard Plaintiffs used to service the loan. (Id. at § 27.)

23. Mr. Willard coordinated with BHI to remain on the Virginia Property until he
could find a replacement tenant. (1d. at §/ 28.)

24, Mr. Willard entered into an interim “Operation and Management Agreement”
with BHI effective May 1, 2013, under which BHI agreed to continue active operations of the
Virginia Property. (Id. at 1 29.)

25.  This Operation and Management Agreement did not excuse BHI’s rent
obligations, but provided incentive for BHI to reduce its liability for damages to Mr. Willard and
Overland while they attempted to locate a replacement tenant. (Id. at 7 31.)

26. Unfortunately, in late May 2013, Mr. Willard discovered that the Virginia
Property was not fully operational and was actually in total disarray. (Id. at § 32.)

27.  On June 1, 2013, BHI vacated the Virginia Property having paid no rent

whatsoever since its sudden breach of the Virginia Lease on March 1, 2013. (Id. at  35.)
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28.  On June 14, 2013, Mr. Willard received a Notice of Intent to Foreclose from the
Loan Servicing Agent. (Id. at 1 36.)

29. Following the breach, despite Mr. Willard’s diligent efforts, he was unable to find
a replacement tenant to lease the Virginia Property. (Id. at 1 37.)

30. On February 14, 2014, Overland and Mr. Willard agreed to enter into an
agreement with Longley Partners, LLC (“Longley”) for Longley to purchase the Virginia
Property via short sale. (1d. at  39.)

31.  Due to the Defendants’ breach, Mr. Willard and the Willard Plaintiffs lost their
investment, their stream of rental income of approximately $140,000.00 a month, and the
Virginia Property. (1d. at 7 40.)

B. Mr. Willard’s History with Prior Counsel

32.  When Defendant Berry-Hinckley Industries violated the Virginia Lease, Mr.
Willard faced losing his substantial income and retirement. (l1d. at 11 40, 45.)

33. Mr. Willard is a senior citizen and was very much dependent on the income
derived from the Virginia Property. (Id. at 1 41-47, 94.)

34.  Mr. Willard’s income not only provided for him, but also for his ex-wife and his
blind father, who was 92 years old at the time of the breach and was in an assisted living facility.
(Id. at 7 42.)

35. Presently, Mr. Willard has only a social security income of $1,630.00 per month.
(1d. at 7 47.)

36.  To try to avoid financial ruin, Mr. Willard pursued a lawsuit against BHI and its
guarantor, Jerry Herbst. (1d. at 1 48.)

37. Mr. Willard was living in the San Francisco Bay Area and originally retained an
attorney there named Steven Goldblatt. (Id. at  49.)

38. Mr. Goldblatt filed the case in California, which Mr. Willard later learned was not
appropriate. Mr. Goldblatt then had to withdraw because of a serious car accident. (Id. at § 50.)

39. Mr. Willard was thus forced to find another attorney to take his case and file it in

the correct jurisdiction.
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40. The Willard Plaintiffs were directed to another California attorney, Brian Moquin.
(Id. at 7 52.)

41. At the time that Mr. Willard retained him, Mr. Moquin seemed to be financially
stable. (1d. at 1 53.)

42. Upon reviewing Mr. Moquin’s professional status and speaking to other people,
Mr. Willard had every reason to believe that Mr. Moquin was qualified and would take this case
very seriously. (1d. at 7 54.)

43. Because of Mr. Willard’s lack of income, Mr. Moquin agreed to take the case on a
contingency fee. (Id. at § 55.)

44. At the onset, Mr. Moquin was busy cleaning up and assimilating the original
lawsuit that the previous attorney had incorrectly filed in California, filing this current case in
Reno, and subsequently amending the complaint in this case. (Id. at 1 56.)

45, Throughout 2015 and 2016, Mr. Willard believed Mr. Moquin was quite busy
dealing with discovery demands, interrogatories, vetting, research, and culminating in a hearing
regarding defendants’ partial motion for summary judgment on certain matters of the lawsuit.
(Id. at 1 58.)

46.  After some time, Mr. Willard realized that Mr. Moquin was having financial
difficulties. However, Mr. Moquin continued moving forward with this case, until some point in
mid-to-late 2017. (Id. at 7 63.)

47.  As it turned out, Mr. Moguin was dealing with more than just financial problems.

48. Mr. Willard discovered that as much as Mr. Moquin wanted to respond to
deadlines in a timely fashion, he was dealing with mental health issues and “demons” beyond his
control. (1d. at Y 66.)

49, Mr. Willard also discovered that Mr. Moquin was struggling with a constant
marital conflict that greatly interfered with his work. (Id. at ] 67.)

50. In addition, Mr. Moquin was suffering from bipolar disorder. (Id. at Y1 70-76;
see also Ex. 8 at5.)

51.  Mr. Moquin’s disorder is both severe and debilitating. (Ex. 1 at 1 73.)
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52.  Symptoms of Mr. Moquin’s disorder manifest as apathy, an inability to
concentrate, difficulty making decisions, an inability to accomplish tasks, missed work, lack of
energy, and depressed mood. (Id. at §{ 74-76; see also EX. 5.)

53. Mr. Willard only now realizes that while Mr. Moquin was assuring him that he
was working on the case, he was missing deadlines and failing to properly pursue the case. (Id.
at 11 76-80.)

54.  Before the case was dismissed, local counsel David O’Mara had raised concerns
about Mr. Moquin’s responsiveness, but after having his total income dissipated after the
Defendants’ breach, and having only a social security income to rely on, Mr. Willard’s felt that
his only option was to rely on Mr. Moquin. (Id. at { 81.)

55. In addition, Mr. Moquin repeatedly assured Mr. Willard that he would prevail and
that the case was proceeding fine. (1d. at 1 82.)

56. For his part, Mr. Willard made ongoing efforts on an almost daily basis to push
the case forward, provide Mr. Moquin with what he needed, and to pursue the case against the
Defendants for breach of the Virginia Lease and the personal guarantee. (Id. at 7 83.)*

57. Based on his communications with Mr. Moquin, Mr. Willard felt assured that the
counterclaims brought by the Defendants were without merit and misleading. (Id. at 1 84.)

58.  Those counterclaims included misrepresentations about the original California
case, supposedly being unaware of his damages, and incorrectly claiming Mr. Willard had
terminated the operation lease. (1d. at {/ 85.)

59. Mr. Willard was devastated to realize that Mr. Moquin had not been able to file
timely oppositions and had failed to comply with various discovery rules. (1d. at { 86.)

60. Mr. Willard can now see some of the apparent symptoms manifested in his
communications with Mr. Moquin, where Mr. Moquin would continually provide anticipated

completion dates of various documents, but then change those anticipated dates, and incidences

L If it would assist the Court, the Willard Plaintiffs are willing to provide text messages with Mr. Moquin for the
Court’s in camera review. These messages corroborate his failures and the Plaintiffs’ efforts to pursue the case.

WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR RELIEF
PAGE 7
A.App.3682




© o0 N o o B~ W NP

NN NN R R R R R R R R R
o g0 B W N B O © ©® N oo o~ W N Bk O

27
28

Robertson, Johnson,
Miller & Williamson
50 West Liberty Street,
Suite 600
Reno, Nevada 89501

A.App.3683

where Mr. Moquin would alternate between cycles of optimism (mania) and then going days
when he would not respond at all (depression). (ld. at { 88.)

61. Mr. Moquin’s court records reveal disastrous personal problems that clearly
affected his ability to practice and also corroborate that his failures in this case were not isolated.

62. In her Request for Domestic Violence Restraining Order, which is signed under
penalty of perjury, Mr. Moquin’s wife, Natasha Moquin, confirms that Mr. Moquin “was
recently diagnosed with Bipolar disorder, has been paranoid and violent,” and that she is
concerned about triggering a psychotic reaction. (Ex. 8 at 5.)

63. Natasha Moquin also confirms that the worst abuse she suffered from Mr. Moquin
was around September 2016 — showing that his personal problems have been in the background
of all of the critical events in this case. (Ex. 8 at 10.)

64.  Natasha Moquin further reveals that for years she has been concerned that
Mr. Moquin was failing to meet filing responsibilities in his cases. (Ex. 8 at 11.)

65. Prior to filing for divorce, Natasha Moquin had already received an Emergency
Protective Order against Mr. Moquin. (Ex. 8 at 5; see also Ex. 6.)

66. Mr. Moquin was even arrested pursuant to that Emergency Protective Order on
January 23, 2018. (Ex.7.)

67. Having now received Mr. Moquin’s diagnosis and learning more about his
extensive personal problems, Mr. Willard can finally see how the turmoil in Mr. Moquin’s life
affected the Willard Plaintiffs” case. (Id. at 1 87.)

68. At age 76, Mr. Willard’s only chance of living his remaining years above the
poverty level is to recover damages for the Defendants’ breach of the Virginia Lease and
personal guarantee. (1d. at 1 94-99.)

I1l.  LEGAL STANDARD

Rule 60(b) provides in relevant part that “upon such terms as are just, the court may
relieve a party or a party’s legal representative from a final judgment, order, or proceeding for
the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect . . ..” The Rule

further states that a Rule 60(b) “motion shall be made within a reasonable time, and for reasons
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(1), (2), and (3) not more than 6 months after the proceeding was taken or the date that written
notice of entry of the judgment or order was served.”
“The salutary purpose of Rule 60(b) is to redress any injustices that may have resulted

because of excusable neglect.” Nev. Indus. Dev. v. Benedetti, 103 Nev. 360, 364, 741 P.2d 802,

805 (1987). “Rule 60 should be liberally construed to effectuate that purpose.” Id.
This Court has wide discretion in determining what constitutes excusable neglect.

Cicerchia v. Cicerchia, 77 Nev. 158, 161-62, 360 P.2d 839, 841 (1961). In Yochum v. Davis, 98

Nev. 484, 486, 653 P.2d 1215, 1216 (1982), the Nevada Supreme Court set forth several factors
for a trial court to consider in determining whether relief should be granted based upon excusable
neglect, including: (1) whether the party seeking relief promptly moved for relief, (2) the absence
of an intent to delay proceedings; (3) a lack of knowledge of the procedural requirements, and
(4) good faith. 1d. Notably, “[a] lack of procedural knowledge on the part of the moving party is

not always necessary to show excusable neglect under NRCP 60(b)(1).” Stoecklein v. Johnson

Elec., 109 Nev. 268, 273, 849 P.2d 305, 308 (1993). The Nevada Supreme Court has stated that
“[e]ach case depends upon its own facts,” and a lack of procedural knowledge is just one
persuasive factor.” 1d. However, Rule 60(b) is guided by “the state’s sound basic policy of
resolving cases on their merits whenever possible.” Stoecklein, 109 Nev. at 274, 849 P.2d at 3009.

The Court will also consider whether the Plaintiffs can establish a meritorious claim or
defense. This burden, however, is minimal. See id. (the mere filing of a good faith answer
established a meritorious defense). The purpose of this requirement is simply to ensure that

setting aside a judgment would not be pointless. Century 21 Real Estate LLC v. Kenneth M.

Yanni, Inc., No. 07-6078 (JAG), 2009 U.S. Dist. LEXIS 26990, at *6 (D.N.J. Mar. 31, 2009)

(“there would be no point in setting aside the default judgment" if the defendant could not
demonstrate the possibility of his success on the merits.”)
V. LEGAL ARGUMENT

A. Plaintiffs” Motion Will Redress Injustice

Unequivocally, Mr. Moquin’s mental health problems and inactions in this case caused

the Defendants inconvenience, annoyance, and delay. The simple and escapable truth, however,
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is that the harm Mr. Moquin caused to Mr. Willard and Overland is disproportionately larger
than the harm he caused the Defendants.

At its core, this is a simple case about a breach of a lease with a personal guarantee. The
Defendants cannot credibly deny the breach, or that the accelerated rent owed to Mr. Willard and
Overland under the Virginia Lease exceeds approximately $15,000,000.00. The Defendants also
cannot deny that as a practical matter, their breach of the Virginia Lease financially devastated
the Willard Plaintiffs and caused them to lose the Virginia Property (even if Mr. Willard’s
damages are limited by law such that he cannot recover “short-sale” or other damages that
naturally flow from the breach). If the Willard Plaintiffs’ case is not reinstated, the Defendants
will almost fully escape the consequences of their strategic breach. More importantly,
Mr. Willard will face a continuation of his financial ruin — and at age 76, will effectively be
deprived of any hope at a comfortable future.

Conversely, Mr. Herbst, who personally guaranteed the lease and represented a net worth
in excess of $200,000,000, will face no such tribulation. In light of Rule 60(b)’s liberally
interpreted and salutary purpose of redressing injustice, this Court should grant Mr. Willard
relief from its orders entered due to Mr. Moquin’s failures and allow this case to proceed to trial.

See Nev. Indus. Dev. 103 Nev. at 364, 741 P.2d at 805.

B. The Plaintiff Can Establish Excusable Neglect
I. Mr. Moquin’s Psychological Disorder Constitutes Excusable Neglect
Under Nevada law, where an attorney’s mental illness causes procedural harm to his or

her client, NRCP 60(b)(1) justifies granting relief to the client. See Passarelli v. J. Mar Dev., 102

Nev. 283, 720 P.2d 1221 (1986). Other courts are in accord. See United States v. Cirami, 563

F.2d 26, 34 (2d Cir. 1977) (where a psychological disorder led a party’s attorney to neglect
almost completely his clients’ business while at the same time assuring them that he was

attending to it, Rule 60(b) relief is appropriate); Boehner v. Heise, 2009 U.S. Dist. LEXIS 41471,

at *9 (S.D.N.Y. May 14, 2009) (counsel’s psychological disorder justified relief under Rule
60(b)); Cobos v. Adelphi Univ., 179 F.R.D. 381, 388 (E.D.N.Y. 1998) (where an attorney’s
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mishandling of a movant’s case stems from the attorney’s mental illness, extraordinary
circumstances may justify relief).

Clearly, as the Statement of Facts and the attached exhibits demonstrate, Mr. Moquin was
suffering from a psychological disorder that caused him to constructively abandon the case.
Accordingly, the Court should find excusable neglect and grant the Willard Plaintiffs’ relief from
the Court’s orders disposing of their claims.

ii. The Excusable Neglect Factors

Relief from Rule 60(b)(1) is also appropriate because Mr. Willard can satisfy the
Yochum factors. These include: (1) whether the party seeking relief promptly moved for relief
under NRCP 60(b), (2) the absence of an intent to delay proceedings; (3) a lack of knowledge of
the procedural requirements, and (4) good faith.

Upon discovering that Mr. Moquin failed to do what he promised, Mr. Willard located
replacement counsel, who has filed this Motion well within the six (6) months required under
Rule 60(b). Thus, the Willard Plaintiffs have promptly moved for relief.

In addition, Mr. Moquin’s mental illness demonstrates that the Willard Plaintiffs have at
all times acted in good faith and without the intent to delay the proceedings. The Plaintiffs are,
in fact, the victims of Mr. Moquin’s assurances.

Finally, Mr. Willard relied upon Mr. Moquin’s promises that he was meeting the Court’s
procedural requirements. Thus, the Willard Plaintiffs were unaware of any procedural rules that
were not being satisfied.

In addition to the Yochum factors, Mr. Willard must be able to establish a meritorious

claim. As was noted above, the burden for this showing is minimal. Mr. Willard hereby
incorporates his analysis from the Motion for Summary Judgment of Plaintiffs Larry J. Willard
and Overland Development Corporation. (Ex. 9 at 14:1-15-19:13.) As that motion and the
Court’s pleadings, papers, and files all demonstrate, the Willard Plaintiffs have legitimate claims
against these Defendants that far surpass the mere “possibility of success” that they need to

demonstrate at this stage.
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C. Case-Terminating Sanctions in this Case Are Not Appropriate in Light of the
Mental Health Issues of Plaintiffs” Prior Counsel

On March 6, 2018, this Court entered its Sanctions Order. The Sanctions Order

dismissed Plaintiffs’ claims with prejudice, and was therefore a case-terminating sanction.

“*Because dismissal with prejudice is the most severe sanction that a court may apply . . . its use

must be tempered by a careful exercise of judicial discretion.”” Hunter v. Gang, 123 Nev __, |

377 P.3d 448, 455-456 (Nev. Ct. App. 2016) (internal citations omitted) (emphasis in original).

Further, a heightened standard of review applies to case-terminating sanctions. Young v. Johnny

Ribeiro Bldg., 106 Nev. 88, 92-93, 787 P.2d 777 (1990).

Plaintiff understands that the Court entered a case-terminating sanction because of Mr.
Moquin’s repeated failure to comply with discovery rules and this Court’s orders. Mr. Moquin’s
failure to respond deprived the Plaintiffs of any opportunity to explain their position. Moreover,
neither the parties nor the Court knew that these failures were caused by Mr. Moquin’s
psychological condition. When these facts are applied to the sanctions analysis required under
Young, it becomes clear that relief from the Sanctions Order is appropriate.

In Young, the Nevada Supreme Court explained the factors the court should consider
when considering dismissal with prejudice as follows:

The factors a court may properly consider include, but are not limited to, the

degree of willfulness of the offending party, the extent to which the non-offending

party would be prejudiced by a lesser sanction, the severity of the sanction of

dismissal relative to the severity of the discovery abuse, whether any evidence has

been irreparably lost, the feasibility and fairness of alternative, less severe

sanctions, such as an order deeming facts relating to improperly withheld or

destroyed evidence to be admitted by the offending party, the policy favoring
adjudication on the merits, whether sanctions unfairly operate to penalize a party

for the misconduct of his or her attorney, and the need to deter both the parties

and future litigants from similar abuses.

Young, 106 Nev. at 92-93, 787 P.2d at 780.
I. Mr. Moquin’s Inability to Comply with the Discovery Rules and this Court’s
Orders Was Not Willful
“Sanctions may only be imposed where there has been willful noncompliance with a

court order . ...” GNLV Corp. v. Serv. Control Corp., 111 Nev. 866, 869, 900 P.2d 323 (1995).
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The Defendants assumed the Plaintiffs were engaged in willful misconduct, and even argued that
Plaintiffs engaged in a bad faith attempt to sabotage them. (See Motion for Sanctions at 26:13-
16 (“Plaintiffs” bad faith motives in waiting to ambush Defendants with these damages also are
plainly evidenced by their eleventh-hour Motions requesting brand-new, different, relief . . . .”);
20:11-12 (“Plaintiffs’ newly-requested relief and conduct throughout this case is patently
improper, in bad faith, and deliberate . . . .”); 22:5-9 (“[t]he inexorable conclusion from this
conduct is Plaintiffs strategically violated the law and willfully ignored this Court’s orders to
unfairly ambush the Defendants and deprive them of their inability to defend this case.”
(emphasis supplied).)

As the Court can see, these allegations are 100% untrue. Mr. Willard did not engage in
any willful misconduct. Instead, Plaintiffs’ failures are the result of Mr. Moquin’s mental illness.
Any other conclusion is belied by the factual evidence submitted in support of this Motion, and
by plain reason. Notably, it strains credulity to conclude, in light of what happened in this case,
that Mr. Moquin was acting to strategically ambush the Defendants when he could not even
oppose motions or timely file a request for submission of his own motions.

Because there were no willful violations or non-compliance with orders or rules in this
case, the Court should grant Mr. Willard and Overland relief under Rule 60(b).

ii. Defendants’ Prejudice is Real, But More Limited Than the Defendants Contend

Plaintiff does not dispute that Mr. Moquin’s failures have caused delay and some
prejudice. However, delay alone is not generally considered substantial prejudice. Lemoge v.
United States, 587 F.3d 1188, 1196 (9th Cir. 2009) (“[p]rejudice requires greater harm than
simply that relief would delay resolution of the case.”). Further, while the Defendants contend
that the parties have not made any progress with discovery or moved closer to trial readiness, this
is not completely accurate. The Defendants have already prevailed on one motion for partial
summary judgment, and, more importantly, have acknowledged that they have been able to
prepare defenses to Plaintiffs’ accelerated-rent damages, which exceed $15,000,000.00.
(Compare Motion for Sanctions at 19:8-10 with 17:1-5.) Thus, if the Court grants this motion,

trial can be scheduled for the not-to-distant future.
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Indeed, the crux of the Defendants’ prejudice relates to Mr. Moquin’s claim for
“diminution in value” damages and reliance upon a non-disclosed expert. To the extent that the
Court finds that complete relief due to Mr. Moquin’s mental illness is not appropriate, any

remaining sanction should focus on the “diminution of value” claim. See, e.g., Young, 106 Nev.

at 92, 787 P.2d at 779-80 (“fundamental notions of due process require that the discovery
sanctions for discovery abuses be just and that the sanctions relate to the claims which were at
issue in the discovery order which is violated.”).

ii. Dismissal is Too Severe of a Sanction

Dismissal of Plaintiff’s case with prejudice is too severe of a sanction. As the Statement
of Facts demonstrates, the Defendants’ deliberate breach of the Virginia Lease financially
destroyed Mr. Willard. This case unfortunately presents the only chance he has at age 76 to
recover any financial compensation and live out his remaining years with some financial
stability. If the Defendants face no responsibility for their breach, and are absolved from liability
under the personal guarantee, they will ultimately receive a windfall in excess of $15,000,000.00.
Conversely, Mr. Willard — through no fault of his own — will be left in financial ruin.

The Defendants’ Motion for Sanctions argued that dismissal with prejudice was not too
severe of a sanction because of the willfulness of the violations and the need to deter future
recalcitrant conduct. (Motion for Sanctions at 30:6-19.) Yet, as was noted above, Plaintiffs’
failures were not willful. Indeed, under Nevada law, they constituted excusable neglect. Thus,
the dismissal sanction is clearly too severe.

Finally, there is no question that sanctions serve no deterrent purpose when the cause of a
litigant’s failures was the mental illness of his attorney.

v. Nevada’s Policy of Adjudicating Cases on the Merits, and Whether the

Sanctions Unfairly Operate to Penalize Mr. Willard for Mr. Moquin’s Conduct

The Nevada Supreme Court has repeatedly declared Nevada’s policy that cases be

adjudicated on the merits. Because of the clear excusable neglect, and the Defendants’

2 For this reason, the Defendants’ argument that dismissal with prejudice is necessary to deter similar abusive
conduct does not apply. (See Motion for Sanctions at 31:11-28.)
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acknowledgment of being prepared to assert defenses to Plaintiff’s rent-based damages, this
Court should follow Nevada’s policy and allow this case to proceed to trial.

If the Court does not provide relief, the Willard Plaintiffs will undoubtedly be unfairly
penalized by Mr. Moquin’s conduct. Mr. Moquin repeatedly assured Mr. Willard that the case
was proceeding fine. It was only in late 2017 that it became clear to Mr. Willard that something
was terribly wrong and that Mr. Moquin was suffering from mental illness. Critically, Nevada
Supreme Court precedent makes clear that it would be improper to impute Mr. Moquin’s conduct
to the Willard Plaintiffs because of Mr. Moquin’s mental illness. Passarelli, 102 Nev. at 286, 720
P.2d at 1224 (noting that it would be unfair to impute the attorney’s conduct to the client and
deprive the client of a “full trial on the merits.”).

V. CONCLUSION

The non-willful failure of an innocent party to comply with procedural rules and orders,
when caused by the serious mental health disorder of his attorney, constitutes excusable neglect.
Further, under no circumstances should such excusable neglect justify a windfall to a party that
deliberately breached a lease and refused to honor a personal guarantee.

Mr. Willard and Overland were financially devastated as a result of the Defendants’
breaches. They deserve their day in court and should not be deprived of that opportunity solely
because their former attorney suffers from severe mental illness. Therefore, the Court should
grant this motion, set aside the orders it entered due to Mr. Moquin’s failure to respond, and
allow this case to proceed to a trial on the merits.

Affirmation

Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding

document does not contain the social security number of any person.

Dated this 18" day of April, 2018.

ROBERTSON, JOHNSON,
MILLER & WILLIAMSON

By: /s/ Richard D. Williamson
Richard D. Williamson, Esqg.
Jonathan J. Tew, Esq.

Attorneys for the Willard Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that I am an employee of Robertson, Johnson,
Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age
of 18, and not a party within this action. | further certify that on the 18" day of April, 2018, |
electronically filed the foregoing WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR
RELIEF with the Clerk of the Court by using the ECF system which served the following
parties electronically:

John P. Desmond, Esq.

Brian R. Irvine, Esq.

Anjali D. Webster, Esq.

Dickinson Wright

100 West Liberty Street, Suite 940

Reno, NV 89501

Attorneys for Defendants/Counterclaimants

/s/ Kimberlee Hill

An Emplovee of Robertson, Johnson.Miller & Williamson

WILLARD PLAINTIFFS’ RULE 60(b) MOTION FOR RELIEF
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Index of Exhibits

Description

1
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Declaration of Larry J. Willard

Lease Agreement dated 11/18/05

Letter dated 4/12/13 from Gerald M. Gordon to Steven Goldblatt
Operation and Management Agreement dated 5/1/13

13 Symptoms of Bipolar Disorder

Emergency Protective Order dated 1/23/18

Pre Booking Information Sheet dated 1/23/18

Request for Domestic Violence Restraining Order, filed 1/31/18

A.App.3692

Motion for Summary Judgment of Plaintiffs Larry J. Willard and Overland 28

Development Corporation, filed October 18, 2017
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CODE: 1520
Richard D. Williamson, Esq., SBN 9932
Jonathan Joel Tew, Esq., SBN 11874

ROBERTSON, JOHNSON, MILLER & WILLIAMSON

50 West Liberty Street, Suite 600

Reno, Nevada 89501

Telephone: (775) 329-5600

Facsimile: (775) 348-8300

Attorneys for Plaintiffs Larry J. Willard,
individually and as Trustee of the Larry
James Willard Trust Fund, and Overland
Development Corporation

A.App.3694

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as
Trustee of the Larry James Willard Trust Fund,;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;
EDWARD E. WOOLEY AND JUDITH A.
WOOLEY, individually and as trustees of the
Edward C. Wooley and Judith A. Wooley
Intervivos Revocable Trust 2000,

Plaintiffs,
VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
corporation; and JERRY HERBST, an
individual

Defendants.

BERRY-HINCKLEY INDUSTRIES a Nevada
corporation; and JERRY HERBST,
an individual,

Counterclaimants,
VS.
LARRY J. WILLARD, individually and as
Trustee of the Larry James Willard Trust Fund,;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation,

Counterdefendants.

Case No. CV14-01712
Dept. No. 6

DECLARATION OF LARRY J. WILLARD

DECLARATION OF LARRY J. WILLARD
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I, Larry J. Willard, hereby declare and state as follows:

1. I am the President, Chief Executive Officer, and sole Director of Overland
Development Corporation, a California corporation (“Overland”).

2. I am also the trustee of the Larry James Willard Trust Fund.

3. On November 18, 2005, | entered into a Purchase and Sale Agreement with P.A.
Morabito and Co. Limited to purchase a commercial property located at 7695 and 7699 South
Virginia Avenue, Reno, Nevada (the “Virginia Property”) for a total purchase price of
$17,750,000.00.

4, | paid a total of $4,668,738.49 in earnest money for the Virginia Property, and
borrowed $13,250,000.00 from South Valley National Bank (“South Valley”) to pay the balance
of the purchase price.

5. I assigned the Purchase and Sale Agreement to Overland and my trust.

6. The Purchase and Sale Agreement contained a lease-back provision under which
the seller would lease back the Virginia Property for a period of twenty years (20) years at a base
annual rental rate of $1,464,375.00 with the annual rent increasing by two percent per year
compounded annually.

7. On December 2, 2005, Berry-Hinkley Industries (“BHI’’), Overland, and my trust
signed a lease agreement (the “Virginia Lease”) to accomplish this lease-back, which was made
effective as of November 18, 2005.

8. A true and correct copy of the Virginia Lease is attached as Exhibit 2.

9. On February 21, 2006, we entered into a Lease Subordination, Non-Disturbance
and Attornment Agreement (the “Subordination Agreement”), which informed BHI that we were
purchasing the Virginia Property with financing from South Valley.

10. In the Subordination Agreement, BHI: (1) expressly agreed not to terminate the
Virginia Lease without obtaining the consent of South Valley; and (2) acknowledged that South
Valley would not make the loan without the Subordination Agreement being in place.

11. BHI and its owners also knew that breaching the Virginia Lease would have

devastating consequences on Overland, my trust, and me.

DECLARATION OF LARRY J. WILLARD
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12.  On March 16, 2006, we refinanced the South Valley loan with Telesis
Community Credit Union (“Telesis™) for a total loan amount of $13,312,500.00.

13. Under this loan, we were required to pay $87,077.52 per month to Telesis’s loan
servicing agent, Business Partners, LLC.

14.  On February 17, 2007, BHI sent an offer letter to me and other landlords
indicating that Jerry Herbst (“Mr. Herbst”) intended to acquire BHI’s convenience store assets,
which included the Virginia Property.

15.  As part of the offer, Mr. Herbst offered to personally guarantee BHI’s payments
and performance under the Virginia Lease.

16.  As a material inducement for this offer, Mr. Herbst representated that his net
worth exceed $200,000,000.

17. In reliance upon Mr. Herbst’s and BHI’s representations and Mr. Herbst’s
personal guarantee, | accepted Herbst’s offer.

18. BHI stayed current on its rent until 2013.

19. On March 1, 2013, without any notice, violated the Virginia Lease by not sending
the monthly rent payment.

20. On March 10, 2013, BHI’s finance department informed me that it would no
longer pay any rent.

21.  On April 12, 2013, BHI and Herbst’s lawyers sent a letter indicating that BHI did
not intend to cure the breach of the Virginia Lease and instead planned to vacate the Virginia
Property on April 30, 2013.

22.  Atrue and correct copy of that letter is attached as Exhibit 3.

23. Under the Virginia Lease, upon BHI’s breach, the rent due rent was accelerated.

24.  The amount owed now exceeds $15,000,000.

25. Mr. Herbst fully guaranteed the Virginia Lease, so he is also liable for that sum.

26. Unfortunately, we could not wait for BHI and Mr. Herbst to honor their contracts

as their breach placed us under tremendous financial stress.

DECLARATION OF LARRY J. WILLARD
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217, Under our loan for the Virginia Property, Overland, my trust, and | had an
obligation to pay $87,077.52 per month and we relied on the monthly rent of approximately
$140,000 from BHI and Mr. Herbst to pay the loan.

28. Therefore, | coordinated with BHI and Mr. Herbst to remain on the Virginia
Property until we could find a replacement tenant.

29.  To do this, we entered into an interim “Operation and Management Agreement”
effective May 1, 2013, under which BHI promised to continue active operations of the Virginia
Property.

30.  Atrue and correct copy of the Operation and Management Agreement is attached
as Exhibit 4.

31. This agreement did not excuse BHI’s rent obligations, but provided an incentive
for BHI to reduce its liability for damages to us while they looked for a replacement tenant.

32. Unfortunately, in late May 2013, | discovered that the Virginia Property was not
fully operational.

33. BHI had removed signs and boarded entry doors to the convenience store; it had
broken down equipment in the car wash; there were torn awnings; and there was insufficient
inventory in oil and lube shop. The Defendants had left the Virginia Property in disarray.

34.  When I reviewed property in late May it appeared to me that the Virginia Property
may have been only partially operational for weeks.

35. On June 1, 2013, BHI vacated the Virginia Property having paid no rent
whatsoever since its sudden breach of the Virginia Lease on March 1, 2013.

36.  On or about June 14, 2013, | received a Notice of Intent to Foreclose from the
lender’s loan servicing agent, Business Partners, LLC.

37. Following the breach, despite our diligent efforts, Overland, my trust, and | were
unable to find a replacement tenant to lease the property.

38. By February 2014, we had no way to keep the property.

39. On February 14, 2014, we agreed to enter into an agreement to sell the Virginia

Property to Longley Partners, LLC through a short sale.
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40. Due to the Defendants’ breach, Overland, my trust, and I lost our investment, our
substantial monthly rental income of approximately $140,000, and the Virginia Property.

41. I was already a senior citizen at the time of the Defendants’ breach.

42. That income also provided for my ex-wife and my blind father, who was 92 years
old at the time of the breach and was in an assisted living facility.

43.  The Defendants also put Edward Wooley in a bad situation.

44, I understand that he also had agreements that Mr. Herbst and BHI breached.

45.  After BHI violated our respective leases, Edward Wooley and | both faced losing
our substantial income and retirement. We were forced to contemplate insolvency and financial
ruin.

46. This was devastating to me in that | had invested approximately $5,000,000 in the
Virginia Property, and depended on that property for my monthly income.

47. Presently, | have only a social security income of $1,630.00 per month.

48.  Therefore, in an effort to avoid financial ruin, Ed Wooley and I joined in pursuing
a lawsuit against BHI and Mr. Herbst.

49. Mr. Wooley and | were living in the San Francisco Bay Area and originally
retained an attorney there named Steven Goldblatt.

50. Mr. Goldblatt filed the case in California, which we later learned was not
appropriate. Mr. Goldblatt then had to withdraw because of a serious car accident.

51.  Therefore, Mr. Wooley and | were forced to find another attorney to take our case
and file it in the correct jurisdiction.

52.  We were directed to another California attorney, Brian Moquin.

53. At the time that we retained Mr. Moquin, he seemed to be a stable, accomplished
lawyer.

54, Upon reviewing Mr. Moquin’s professional status and speaking to other people,
we had every reason to believe that Mr. Moquin was qualified and would take this case very

seriously.
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55. Because of my lack of income, Mr. Moquin agreed to take the case on a
contingency fee.

56. At the onset Mr. Moquin was busy cleaning up and assimilating the original
lawsuit that the previous attorney had incorrectly filed in California, filing this current case in
Reno, and subsequently amending the complaint in this case.

57. Mr. Moquin always assured me that this case was a fairly simple one that not only
had a very good lease in place but also a guarantee from a person with very substantial wealth.

58.  Throughout 2015 and 2016, | believed Mr. Moquin was quite busy dealing with
discovery demands, interrogatories, vetting, research, and culminating in a hearing regarding
defendants’ partial motion for summary judgment on certain matters of the lawsuit.

59. Periodically I did get concerned with the slow pace of the litigation and the lack
of a resolution, but Mr. Moquin always had an explanation or “legal reasons” for any issues and
delays. He also frequently explained that the defendants’ attorneys were the cause of the delay.

60. Until recently, I had no option but to rely on Mr. Moquin.

61.  When the defendants abandoned their lease, | was financially devastated and had
no resources to pay for a lawyer.

62. Initially, I could only hire a lawyer on a contingency fee basis.

63.  After some time, it became apparent to me that Mr. Moquin was having some
financial difficulties. However, he continued moving forward with this case and I did not know
how badly his personal life was affecting his work.

64. Mr. Moquin continued to assure me that he would be able to secure a large
judgment or settlement. Therefore, expecting a favorable result, I borrowed money from friends
and family and also secured loans from friends and family for Mr. Moquin’s personal expenses.

65.  As it turned out, Mr. Moquin was dealing with more than just financial problems.

66. I am now convinced that as much as Mr. Moquin wanted to respond timely and
appropriately, he was dealing with issues and “demons” beyond his control.

67. I have learned that Mr. Moquin was apparently struggling with a constant marital

conflict that greatly interfered with his work.
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68.  This culminated in Mr. Moquin suffering what | can only describe as a total
mental breakdown.

69. After Mr. Moquin suffered this mental breakdown, I recommended that he visit
Dr. Douglas Mar, who is well-respected psychiatrist in Campbell, California.

70. Mr. Moquin later explained to me that Dr. Mar had diagnosed him with bipolar
disorder and that he needed money to pay Dr. Mar for treatment.

71.  After obtaining a loan from a friend, | arranged to pay Dr. Mar for his services,
but 1 do not know if Mr. Moquin has continued with any course of treatment.

72. Mr. Moquin would often claim to stay up late working on our case through the
night. | assumed that he was just a very hard worker and that our case was in good hands. | did
not realize that his behavior may have been a symptom of mental illness.

73. I believe that Mr. Moquin’s disorder is severe and debilitating.

74, I am informed and believe that symptoms of Mr. Moquin’s disorder can manifest
as having apathy about some things, experiencing difficulty concentrating and making decisions,
struggling with deciding what to do next, and suffering from a depressed mood.

75.  An article discussing some of the symptoms that bipolar disorder can present is
attached as Exhibit 5.

76. I now see that Mr. Moquin was suffering from many of these symptoms
throughout his work on my case.

77.  There have also been periods when Mr. Moquin was unavailable.

78. I have learned that Mr. Moquin has been going through a bitter divorce with his
wife and that at one point he was even arrested in conjunction with those proceedings.

79. True and correct copies of some of the documents involved in that domestic
dispute are attached as Exhibits 6, 7, and 8.

80.  Only now do I realize that while Mr. Moquin was assuring me that he was
working on this case, he was missing deadlines and failing to properly pursue the case. At the
time that they were occurring, | did not realize the extent of these circumstances, and they were

completely out of our control.
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81. Before the case was dismissed, local attorney David O’Mara had raised concerns
about Mr. Moquin’s responsiveness. After having my total income dissipated after the
Defendants’ breach, and having only a social security income to rely on, | felt I only had this one
option of continuing to rely on Mr. Moquin.

82. In addition, Mr. Moquin repeatedly assured me that we would prevail and that the
case was proceeding fine.

83. For my part, | was making ongoing efforts on an almost daily basis to push the
case forward, provide Mr. Moquin with what he needed, and to pursue our case against the
Defendants for breach of lease agreements that were backed up with a personal guarantee.

84. Based on my communications with Mr. Moquin, | felt assured that the
counterclaims brought by the Defendants were without merit and, | believe, misleading.

85.  Those counterclaims included misrepresentations about the original California
case, supposedly being unaware of our damages, and incorrectly claiming | had terminated the
operation lease, which is not true.

86. It was devastating and agonizing to realize that Mr. Moquin had not been able to
respond with opposition that would have clearly refuted the Defendants’ unmerited claims.

87. Having now received Mr. Moquin’s diagnosis and learning more about his
personal problems, I can now see how Moquin’s issues affected our case.

88. I can now see some of the apparent symptoms manifested in our communications
with Mr. Moquin, including continually giving us anticipated dates by which he would finish
projects and later having to change them, and alternating between cycles of irrepressible
optimism and ideas (mania) and then going days when he would not respond at all (depression).

89. If the court would like to review the text messages that | exchanged with Brian, |
am happy to provide those.

90.  Although I am sympathetic for Mr. Moquin’s personal struggles, | believe it is
unfair that my case should be dismissed because of his mental collapse and family strife.

91. I am an innocent victim and believe that | deserve an opportunity to prove my

case against the defendants.
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease") is made as of November 18, 2005 by and
between OVERLAND DEVEOPMENT CORPORATION INC. dba LIW ENTERPIRSES
INC. and LARRY J. WILLARD, TRUSTEE OF THE LARRY JAMES WILLARD
TRUST (“Lessor’), whose address is 133 Glenridge Avenue, Los Gatos, CA 95030, and
BERRY-HINCKLEY INDUSTRIES, a Nevada corpora’aon ("Lessee"), whose address is 425
Maestro Drive, Reno, NV 89511

In considération of the mutual covenants and agreements herein contained, Lessor and
Lessee hereby covenant and agree as follows:

Certain Defined Terxms. Capitalized terms not defined herem shall have the meamngs set
forth in Exhibit A hereto.

: Lease of Property; Use; Possession. In consideration of the Rentals and other'Monetary

Obligations to be paid by Lessee and of the other terms, covenants and conditions on Lessee’s
part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and
leases, the Property (as such term is defined in Exhibit A attached hereto and which Property is
located at the address set forth in Exhibit B attached hereto and situated on the real property
legally described in Exhibit B attached hereto), subject to the Permitted Encumbrances, all Legal
Requirements (including any existing violation thereof), and the condition of the Property as of
the Effective Date; provided, however, that the recital of the Permitted Encumbrances herein’
shall not be construed as a revival of any Permitted Encumbrance which may have expired or
been terminated. During the Lease Term, the Property shall be used solely for the operation of a
Permitted Facility, and related purposes such as ingress, egress and parking.

To the maximum extent permitted by law, Lessee waives the implied warranty of
suitability of the Property and Lessee acknowledges that it has accepted the Property “as is," in
its carrent condition, with no representations, warranties or covenants, express or implied, on the
part of the Lessor with respect to condition of the same or the suitability of the Property for
Lessee's intended use.

Lease Term; Extension. The initial term of this Lease (“Initial Term”) shall commence
February 24, 2006 ("Effective Date") and shall expire at midnight on August 23, 2023
("Expiration Date"), unless terminated sooner as provided in this Lease and as may be extended
as provided herein. The time period during which this Lease shall actually be in effect, including
any Extension Term, is referred to herein as the “Lease Term.” Lessee shall have the right and
option (each, an "Extension Option") to extend the Initial Term for four (4) additional successive
periods of five (5) years each (each, an "Extension Term"), pursuant to the terms and
conditions of this Lease then in effect. Lessee may only exercise the Extension Options by
giving written notice thereof to Lessor of its election to do so first, no later than two hundred
forty (240) days prior to the Expiration Date and two hundred forty (240) days prior to the
- immediately preceding Extension Term, as the case may be. If written notice of the exercise of

any Extension Option is not received by Lessor by the applicable dates described above, then this
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Lease shall terminate on the last day of the Initial Term or, if apphcable the last day of the
Extension Term then in effect.

4.-  Rental and Other Monetary Obligations.

A. Base Monthly Rental. During the Initial Term, on or before the first day of
each calendar month, Lessee shall pay in advance the Base Monthly Rental; provided,
however, if the Effective Date is a date other than the first day of the month, Lessee shall
pay to Lessor (or any other party designated by Lessor) on the Effective Date the Base
Monthly Rental prorated by multiplying the Base Monthly Rental by a fraction, the
numerator of which is the number of days remaining in the month (including the
Effective Date) for which Rental is being paid, and the denominator of which is the total

. number of days in such month, During the Extension Terms, if any, Lessee shall pay the

Rental (including the Base Monthly Rental) in the manner set forth in this Section 4.
Unless otherwise specifically stated to the contrary herein, Lessee shall perform all its
obligations under this Lease at its sole cost and expense and shall pay all Rental and : any

- other Monetary Obligation due hereunder when due and payable without notice or

demand.

B. Adjustments. On the first Ad_]ustment Date and on each Adjustment Date

l thereafter, the Base Annual Rental shall increase by an amount equal to the Rent

Adjustment. The "Rent Adjustment” shall be an amount equal to two percent (2%) of the
Base Annual Rental in effect immediately prior to ths applicable Adjustment Date. The
Adjustment Date shall be on the annual anniversary of the Effective Date.

C. Additional Rental. Lessee shall pay and discharge, as additional rental.
("Additional Rental"), all sums of money required to be paid by Lessee under this Lease

" which are not specifically referred to as Base Annual Rental or Base Monthly Rental.

Lessee shall pay and discharge any Additional Rental when the same shall become due,-
provided that amounts which are billed to Lessor or any third party, but not to Lessee,
shall be paid within five (5) days after Lessor’s demand for payment thereof or, if later,

when the same are due. 'In no event shall Lessee be required to pay to Lessor any item of .

Additional Rental that Lessee is obligated to pay and has pald to any third party pursuant
to any prowsmn of this Lease.

D. Payment of Rental and Other Monetary Obligations. All Rental and other
Monetary Obligations which Lessee is required to pay hereunder shall be the
unconditional obligation of Lessee and shall be payable in full when due without any
setoff, abatement, deferment, deduction or counterclaim whatsoever, except as set forth
herein. All payments of Base Monthly Rental and any other Monetary Obligations
payable to Lessor shall be remiited to Lessor at Lessor's address set forth in the first
paragraph of this Lease or such other address as Lessor may designate pursuant to
Section 24 hereof.

E. Late Payment Charge. Lessee acknowledges that late payment by Lessee
to Lessor of Rental will cause Lessor to incur costs not contemplated by this Lease, the
exact amount of such costs being extremely difficult and impracticable to fix in advance.
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Such costs include, without limitation, processing and accounting charges, and late
charges that may be imposed on Lessor by the terms of any encumbrance and note
secured by any encumbrance covering the Property. Therefore, if any payment which is
required to be made by Lessee to Lessor pursuant to the terms of this Lease is made more
than ten (10) days after the due date thereof, then Lessee shall pay to Lessor; as a late
‘payment charge, five percent (5%) of the amount of the delinquent payment.
Additionally, if any payment which is required to be made by Lessee pursuant to the
terms of this Lease is made more than ten (10) days after the due date thereof, such
payment shall bear interest at the Default Rate until received by Lessor. The late payment
charge and default interest shall be paid to Lessor at the time of payment of the
delinquent amount. The late payment charge and the default interest charge shall
compensate Lessor for the expenses incurred by Lessor in financing, collecting and
processing the late payment. The parties agree that the late charge and the default interest
charge represent a fair and reasonable estimate of the costs that Lessor wﬂl incur by

reason of late payment by Lessee.

5. Gaming. Lessor hereby conditionally assigns to Lessee all leases, written or oral,
and all agreements for use or occupancy of the Property together with any and all extensions and
renewals thereof and any and all further leases, subleases, lettings or agreements (including
subleases thereof and tenancies following attornment) upon or covering the use or occupancy of
the Property all of which leases, agreements, subleases and tenaricies are herein sometimes
collectively referred to as the “Assigned Leases™; (ii) the immediate and continuing right to
collect and receive all of the rents, income, receipts, revenues, issues and profits now due or
which may become due or which may now or hereafter become due from or out of the Assigned
Leases or any part thereof, including, but not limited to, security déposits, minimum rents,
additional rents, parking rents, deficiency rents and liquidated damages following default, any
premium payable by any tenant upon the exercise of a cancellation privilege contained in its
Lease; all proceeds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Property; any and all rights and claims of
any kind which Lessor has or hereafier may have against the tenants tnder the Assigned Leases

- and any subtenants and other occupants of the Property, any award granted Lessor after the date

hereof in any court proceeding involving any tenant in any bankruptcy, insolvency or
reorganization proceedings in any state or federal court and any and all payments made by any
tenant in lien of rent (any and all such moneys, rights and claims identified in this paragraph are
herein sometimes referred to as the “Rents” and sometimes as the “Rent™); and (iii) all of the
rights, powers and privileges of Lessor (A) to accept prepayment of more than one (1) monthly

 installment of the Rent thereunder, and (B) except with respect to the Assigned Lease, (I) to

cancel, terminate or accept the surrender of any Assigned Lease, and (II) to amend, modify or
abridge any of the terms, covenants or conditions of any Assigned Lease. The assignment
contained in this Section 5 and Lessee’s interest in the Assigned Leases shall become void and of
no further force or effect upon the expiration or early termination of this Lease and upon such
event, Lessor shall be the sole party with any interest as a landlord or lessor in the Assigned
Leases. Furthermore, Lessee shall have no right to collect any amounts under the Assigned
Leases upon the occurrence and continuance of an Event of Default and all such amounts shall

be paid to Lessor during any such period.
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6. Nevada Gaming Control Board. Lessor will follow all laws of the State of
Nevada and cooperate with WGI in making application to the Nevada Gaming Control Board as
may be required.

7. Rentals To Be Net to Lessor. The Base Annual Rental payable hereunder shalil
be net to Lessor, so that this Lease shall yield to Lessor the Rentals specified during the Lease
Term, and all Costs and obligations of every kind and nature whatsoever relating to the Property
shall be performed and paid by Lessee, including but not limited to all impositions, operating
charges, maintenance charges, construction costs and any other charges, costs and expenses now
existing or that arise or may be contemplated under the Permitted Encumbrances or otherwise,
all maintenance and repair expenses, all utility expenses, all Taxes, all premiums for insurance
required to be maintained by Lessee pursuant to the terms hereof and all other expenses, charges,
assessments and costs associated with the Property or otherwise provided to be paid by Lessee
pursuant to the terms of this Lease. All such charges, costs and expenses shall constitute
Additional Rental and upon the failure of Lessee to pay any of such costs, charges or expenses,
Lessor shall have the same rights and remedies as otherwise provided in this Lease for the failure
of Lessee to pay Base Annual Rental. It is the intention of the parties except as expressly
provided herein that this Lease shall not be terminable for any reason by Lessee, and that Lessee
shall in no event be entitled to any abatement of, or reduction in, Rental payable under this

Lease, except as otherwise expressly provided herein. Any present or future law to the contrary . .

shall not alter this agreement of the parties.

8. . Taxes and Assessments. Lessee shall pay, prior to the earlier of delinquency or
the accrual of interest on the unpaid balance, one hundred percent (100%) of the following
(collectively, "Taxes"); all taxes and assessments of every type or nature assessed against or
imposed upon the Property or Lessee during the Lease Term, including without limitation, all ad
valorem taxes, assessments and special assessments upon the Property or any part thereof and
upon any personal property, trade fixtures and improvements located on the Property, whether
belonging to Lessor or Lessee, or any tax or charge levied in lieu of such taxes and assessments;
all taxes, charges, license fees and or similar fees imposed by reason of the use of the Property
by Lessee; and all excise, transaction, privilege, license, sales, use and other taxes upon the
Rental or other Monetary Obligations hereunder, the leasehold estate of either party or the
activities of either party pursuant to this Lease, and all interest, surcharges or service or other
fees payable in connection with the foregoing. '

* Within thirty (30) days after each tax and assessment payment is required by this Section
to be paid and upon request of Lessor, Lessee shall, upon prior written request of Lessor, provide
Lessor with evidence reasonably satisfactory to Lessor that such payment was made in a timely
fashion. Lessee may, at its own expense, contest or cause to be contested by appropriate legal
proceedings conducted in good faith and with due diligence, any above-described item or lien
with respect thereto, including, without limitation, the amount or validity or application, in whole
or in part, of any such item, provided that (A) neither the Property nor any interest therein would
be in any danger of being sold, forfeited or lost by reason of such proceedings, (B) no monetary
Event of Default has occurred, (C) Lessee shall promptly provide Lessor with copies of all
notices received or delivered by Lessee and filings made by Lessee in connection with such
proceeding, and (D) Lessee shall indemnify and hold Lessor harmless against any loss, Costs or
damages arising from or related to such contest.
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If Lessee shall fail to pay any Taxes when due and before any delinquency, penalty or

" interest is imposed on such Taxes, Lessor shall have the right to pay the same after notice to

Lessee, in which case Lessee shall repay in full such amount to Lessor with Lessee's next Base
Monthly Rental installment together with interest at the Default Rate.

9. Utilities. Lessee shall contract, in its own name, for and pay when due (and hold
Lessor free and harmless from) all charges for the connection and use of water, gas, electricity,
telephone, garbage collection, sewer use and other utility services supplied to the Property during
the Lease Term. All utility charges, assessments and fees for the last year of the Lease shall be
prorated as of the termination date of this Lease. No full or partial utility deprivation including,
but not limited to, blackout, brownout, or rationing, nor any loss of or damage to improvements
related to disruption or failure of any utility service shall give rise to any abatement of Rentals
nor give rise to any right of Lessee to offset Rentals or to terminate the Lease, unless caused by
the gross negligence or willful misconduct of Lessor or its agents, employees or contractors (but
not of any other tenants or occupants of the Property). Lessor shall reasonably cooperate with
Lessee, but without out-of-pocket expense to Lessor, in Lessee's efforts to restore utility service
to the Property; provided, however, that if the utility service was disrupted due to Lessor’s gross
negligence or willful misconduct, then the cost of such restoration shall be borne by Lessor,

10.  Insurance. Throughout the Lease Term, Lessee shall mamtam, at 1ts sole
expense, the followmg types and amounts of insurance:

A. Insurance against loss or damage to the Property and all buildings and
mprovements thereon under an "all risk" insurance policy, which shall include coverage
against all risks of direct physical loss, including loss by fire, lightning, and other risks
normally included in the standard ISO special form (which shall include coverage for all
risks commonly insured for properties similar to the Property in the Reno, Nevada area,
including insurance coverage for damage caused by earthquake, flood, tornado,
windstorm and other disasters for which insurance is customarily maintained for similar
commercial properties). Such insurance shall be in amounts sufficient to prevent Lessor
from becoming a co-insurer under the applicable policies, and in any event, after
application of deductible, in amounts not less than 100% of the full insurable replacement
cost. Such insurance shall contain an agreed valuation provision in lieu of any co-
insurance clause, an increased cost of construction endorsement, debris removal coverage
and a waiver of subrogation endorsement in favor of Lessor. While any portion of the
improvements on the Property is being rebuilt on the Land, Lessee shall provide such
property insurance in builder’s risk completed value form, including coverage available
on the so-called "all-risk" non-reporting form of policy in an amount equal to 100% of
the full insurable replacement value of the improvements on the Property or such portion
as is being rebuilt. The insurance policy shall insure Lessee as loss payee. No parties
other than Lessor, Lessor’s Lender and Lessee may be named as insureds or loss payees
on such property insurance policy.

B. Commercial general hab111ty insurance, mcludmg products and completed
operatmn liability, covering Lessor and Lessee against bodily injury liability, property
damage liability and personal and advertising injury, liquor liability coverage (to the
extent liquor is sold or manufactured at the Property), garage liability coverage including
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without limitation any liability arising out of the ownership, maintenance, repair,
condition or operation of the Property or adjoining ways, streets, parking lots or
sidewalks. Such insurance policy or policies shall contain a broad form contractual
liability endorsement under which the insurer agrees to insure Lessee’s obligations under
‘Section 15 hereof to the extent insurable, and a "severability of interest" clanse or
endorsement which precludes the insurer from denying the claim of Lessee, Lessor or
Lessor's Lender because of the negligence or other acts of the other, shall be in amounts
of not less than $2,000,000 per occurrence for bodily injury and property damage, and
$2,000,000 general aggregate per location, or such higher limits as Lessor may
reasonably require from time to time or as may be required by the Permitted
Encumbrances, and shall be of form and substance satisfactory to Lessor.

: C.  Workers’ compensation insurance in the statutorily mandated limits
covering all persons employed by Lessee on the Property or any persons employed by
Lessee in connection with any work done on or about any Property for which claims for
death or bodily injury could be asserted against Lessor, Lessee or the Property, together

with Employers Liability Insurance with limits of not less than $100,000 per accident or ,

disease and $500,000 aggregate by disease.

D. Rental value insurance, equal to 100% of the Base Annual Rental (as
may adjusted hereunder) for a period of not less than twelve (12) months; which
insurance shall be carved out of Lessee's business interruption coverage for a
separate rental value insurance payable to Lessor, or if rental value insurance is
included in Lessee's business interruption coverage, the insurer shall provide
priority payment to any Rental obligations, and such obligations shall be paid
directly to Lessor. Such insurance is to follow form of the real property "all risk"
coverage and is not to contain a co-insurance clause,

E. Comprehensive Boiler & Machinery Insurance against loss or damage
from explosion of any steam or pressure boilers or similar apparatus, if any, located in or
about the Property in an amount not less than the actual replacement cost of the Property.
Such insurance should be in an amount of the lesser of 25% of the 100% replacement
cost or $5,000,000.00.

All insurance policies shall:

@) Provide (1) for a waiver of subrogation by the insurer as to claims
against Lessor, Lessor's Lenders and their employees, officers and agents, (2) that
the insurer shall not deny a claim and that such insurance cannot be unreasonably
cancelled, invalidated or suspended on account of the conduct of Lessee, its
officers, directors, employees or agents, or anyone acting for Lessee or any
sublessee or other occupant of the Property, and (3) that any losses otherwise
payable thereunder shall be payable notwithstanding any act or omission of
Lessor, Lessor's Lenders or Lessee which might, absent such provision, result in a
forfeiture of all or a part of such insurance payment;
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(ii) Beprimary and provide that any "other insurance" clause in the
insurance policy shall exclude any policies of insurance maintained by Lessor and
the insurance policy shall not be brought into contribution with insurance
maintained by Lessor;

(iii)  intentionally omitted

(iv)  Contain a standard non-contributory mortgagee clause or
endorsement in favor of any Lessor's Lender designated by Lessor;

(v) Provide that the policy of insurance shall not be terminated,
cancelled or amended without at least thirty (30) days’ prior written notice to
Lessor and to any Lessor's Lender covered by any standard mortgagee clause or
endorsement;

(vi)  Provide that the insurer shall not have the option to restore the
Property if Lessor elects to terminate this Lease in accordance w1th the terms
hereof; .

(vn) Be in amounts sufficient at all times to satisfy any coinsurance
requirements thereof}

(viii) Except for workers’ compensation insurance referred to in Sectmn
10.C above, name Lessor and any Lessor Affiliate requested by Lessor, as an
"additional insured" (and, with respect to any Lessor's Lender designated by
‘Lessor, as an "additional insured mortgagee") with respect to general liability
insurance, and as a "named insured" with respect to real property and "loss payee"
with respect to all real property and rent value insurance, as appropriate and as
their interests may appear;

(ix) Be evidenced by delivery to Lessor and any Lessor's Lender
designated by Lessor of an Acord Form 28 for property coverage (or any other
form requested by Lessor) and an Acord Form 25 for liability, workers’ -
compensation and umbrella coverage (or any other form requested by Lessor)
provided that in the event that either such form is no longer available, such -
evidence of insurance shall be in a form reasonably satisfactory to Lessor and any
lender designated by Lessor; such certificates of insurance shall be delivered to
‘Lessor prior to the Bffective Date; and

(x)  Beissued by insurance companies licensed to do business in the
states where the Property is located and which are rated A:VIII or better by Best’s
Insurance Guide or are otherwise approved by Lessor.

It is expressly understood and agreed that (I) if any insurance required hereunder, or any
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by

Lessee, or become void or in jeopardy by reason of the failure or impairment of the capital of

any insurer, Lessee shall immediately obtain new or additional insurance reasonably satisfactory
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to Lessor and any lender designated by Lessor; (II) the foregoing minimum limits of insurance
coverage shall not limit the liability of Lessee for its acts or omissions as provided in this Lease;
and (IIT) Lessee shall procure policies for all insurance for periods of not less than one year and
shall provide to Lessor and any servicer or lender of Lessor certificates of insurance or, upon
Lessor’s request, duplicate originals of insurance policies evidencing that insurance satisfying

the requirements of this Lease is in effect at all times.

Lessee shall pay as they become due all premiums for the insurance required by this
Section 10. In the event that Lessee fails to comply with any of the foregoing requirements of
this Section 10 within ten (10) days of the giving of writteh notice by Lessor to Lessee, Lessor
shall be entitled to procure such insurance. Any sums expended by Lessor in procuring such
insurance shall be Additional Rental and shall be repaid by Lessee, together with interest thereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee immediately
upon written demand therefor by Lessor.

Anything in this Section 10 to the contrary notwithstanding, any insurance which Lessee
is required to obtain pursuant to this Section 10 may be carried under a "blanket" policy or
policies covering other properties or liabilities of Lessee provided that such "blanket" policy or

~ policies that otherwise comply with the provisions of this Section 10 and specify the location of

the Property.
11..  Intentionally Omitted

12.  Compliance With Laws, Restrictions, Covenants, Encumbrzances and
Agreements. It is expressly understood and agreed that the obligations of Lessee under this
Section shall survive the expiration or earlier termination of this Lease for any reason.

A.  Legal and Gaming Law Compliance. Lessee’s use and occupation of the
Property, the use and occupation of the Property by any other person (including but not
limited to any subtenants and WGI) and the condition of the Property, shall, at Lessee’s
sole cost and expense, comply with all Legal Requirements (including without limitation
the Americans with Disabilities Act and all Legal Requirements related to gaming
operations and the sales of tobacco and liquor on the Property). Lessee shall promptly
file, or cause fo be filed, and provide to Lessor any notices, reports or other filings that
Lessee or any-other Person is required to file or provide to any Governmental Authorities
regarding the business operations conducted on or from the Property, including but not’
limited to those described in Subsection D(iii) hereof and those required by
Governmental Authorities with respect to gaming operations and the sales of tobacco and
liquor on the Property, including any filings required to be made in connection with the
change of ownership or control of Lessee and, within fifteen (15) days of Lessee's receipt
of written notice from Lessor of any planned or actual change in the ownership or control
of Lessor or any planned or actual change in the ownership of the Property.

B.  Acts Resulting in Increased Insurance Rates. Lessee will use its
. commercially reasonable efforts to prevent any act or condition to exist on or about the
- Property which will materially increase any insurance rate thereon, except when such acts
are required in the normal course of its business and Lessee shall pay for such increase.
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Lessee shall comply with all orders and directives of any insurance companies issuing
liability, fire, or extended coverage insurance pursuant to Section 10 hereof, and Lessee
shall not do, bring, or keep anything in or about the Property that will cause a
cancellation of any insurance covering the Property.

C. Prevention of Nuisance, Lessee shall not commit nor cause or permit to
be committed any public or private nuisance on the Property.

D. Environmental,

@) Covenants.  All uses and operations on or of the Property,
including the use and operation of UST's on the Property, whether by Lessee or
any other Person, shall be in compliance with all Environmental Laws and
permits issued pursuant thereto. Lessee shall keep the Property or cause the
Property to be kept free and clear of all Environmental Liens, whether due to any
act or omission of Lessee or any other Person. Lessee hereby represents and '
warrants that Lessee shall not install and shall not permit any person to install any
asbestos containing materials ("ACM") or materials or equipment containing
polychlorinated biphenyl ("PCBs") in the Property, and to the extent any ACM,
PCBs or other Hazardous Materials are on or in the Property, the same shall be
maintained, stored and used in accordance with all Legal Requirements.

(i)  Notification Requirements. Lessee shall immediately notify Lessor
in writing upon Lessee obtaining actual knowledge of (1) any Releases or
Threatened Releases in, on, under or from the Property other than in Permitted
Amounts, or migrating towards any of the Propetty; (2) any non-compliance with
any Environmental Laws related in any way to any of the Property; (3) any actual
or potential Environmental Lien; (4) any required or proposed Remediation of
environmental conditions relating to any of the Property required by applicable
Governmental Authorities; and (5) any written or oral notice or other
communication which Lessee becomes aware from any source whatsoever
(including but not limited to a Governmental Authority) relating in any way to
Hazardous Materials, Regulated Substances or USTs, or Remediation thereof at or
on the Property, other than in Permitted Amounts, possible liability of any Person
relating to the Property pursuant to any Environmental Law, other environmental
conditions in connection with the Property, or any actual or potential
administrative or judicial proceedings in connection with anything referred to in
this Subsection D.

(iiiy  Reports and Investigations. Lessee shall promptly supply Lessor
with copies of all reports of any testing of the Property conducted by or at the
request of Lessor or any Governmental Authorities and all submissions by Lessee
to any Governmental Authority concerning environmental matters, the USTs, or
Hazardous Materials. Lessee shall furnish to Lessor certificates of enrollment
issued by the State of Nevada, Division of Environmental Projection, for each
UST at the Property no later than October 30 of each year, and gasoline storage
tank permits issued by the Department of Air Quality Management of the County
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in which the Property is located with respect to each UST on the Property no later
than May 5 of each year, and such other certificates or permits as may be issued
or required by any other Governmental Authority; all of the foregoing shall
evidence continuing compliance of each UST on the Property with all applicable
Legal Requirements. Additionally, upon Lessor's reasonable request in the event
that Lessor reasonably suspects that Contamination (as hereafter defined) may
have occurred or be occurring at the Property, Léssee agrees to perform, at
Lessee's sole expense, an environmental assessment of the Property, including
soil borings, to confirm whether such Contamination is occurring. Additionally,
at least ninety (90) days prior to the expiration of the Lease Term, Lessee agrees
to perform an environmental assesshent of the Property in order to define the
nature and extent of Contamination, if any.

(iv) Indemniﬁcatioﬁ. Lessee shall indemnify, defend, protect and hold
each of the Indemnified Parties free and harmless from and against any and all

+ Losses, arising from or caused in whole or in part, directly or indirectly, by any of

the following, unless arising from or caused by the gross negligence or willful
misconduct of the Indemnified Party requesting indemnification: (a) the use,

-storage, transportation, disposal, release, discharge or generation of Hazardous

Materials to, in, on, under or about the Property (whether occurring before or after
the date hereof) (any of the foregoing in violation of Legal Requirements is
"Contamination"), including diminution in value of the Property; and (b) the cost

of any required or necessary repair, remediation, cleanup or detoxification and the

preparation of any closure or other required plans or reports, whether such action
is required or necessary prior to or following transfer of title to the Property (such
acts are sometimes referred to herein as "Corrective Action"), and (c¢) Lessee’s
failure to comply with any Legal Requirements. Lessee’s obligations to perform
Correction Action shall include, without limitation, and whether foreseeable or
unforeseeable, all cost of any investigation (including consultants and attorneys
fees and testing) required or necessary repair, remediation, restoration clean up, -
detoxification or decontamination of the Property and the preparation and
implementation of any closure, remedial action or other required plans in
connection therewith, and shall survive the expiration or earlier termination of the
Term of this Lease. This agreement to indemnify, defend, protect and hold
harmless each of the Indemnified Parties shall be in addition to any other
obligations or liabilities Lessee may have to Lessor or the Indemnified Parties, if
any, at common law under all statutes and ordinances or otherwise and survive the
termination of the Lease. : : :

. In the event that Lessee is required to perform Corrective Action to
address any Contamination, Lessee shall perform such activities in a diligent
manner. In the event that Lessee has not completed its Cotrective Action (if
necessary), as required herein, by the expiration of the Lease Term, Lessor shall
grant Lessee, and its consultants, contractors and agents a revocable license, at no
cost to Lessee except as set forth in the succeeding sentence, to enter upon the
Property from and after the date of expiration of the Lease Term to conduct
Corrective Action and to place and remove all necessary equipment and

10
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improvements on the Property sufficient to satisfy the requirements of all
Governmental Authorities regarding the Contamination. If such post-expiration
Corrective Action will unreasonably interfere with a reasonably foreseeable
intended commercial use of the Property (i.e., if Lessor cannot reasonably lease
the Property for reasonable commercial uses at reasonable market rents), the
Lease Term shall be extended until sixty (60) days after the Corrective Action has
been performed such that post-expiration Corrective Action by Lessee no longer
_unreasonably interferes with a reasonably foreseeable commercial use of the
Property, and Lessee agrees to keep Lessor apprised of the anticipated completion
date of the Corrective Action.

E. Intentionally Omitted.

F. Dealer Requirements. In addition to the requirements set forth in this
Lease, Lessee, in its use, occupancy and maintenance of the Property shall comply with
all requirements of its Dealer Agreements with Dealer. Lessee hereby consents to Lessor
providing information it obtains to Dealer and to Lessor obtaining from Dealer -
information which Dealer receives relating to Lessee’s operation of its business on the

Property.

G. WGI Agreements. Lessee represents that the WGI Agreement is in full
force and effect, and that the WGI Agreement permits WGI to operate gaming machines
on the Property. Lessee shall abide by all the terms and conditions of the WGI
Agreement, and Lessee represents and warrants that WGI has approved this Lease, if
WGI has such approval rights under the WGI Agreement.

H. Winner's Corner. Lessee shall at all times operate the gas station and
convenience store on the Property under the trade name "Winner's Corner" and/or under a
major oil brand (such as Chevron, BP, Amoco, Shell, Sun Oil, or the such).

13. Maintenance; Repairs and Reconstruction. Lessee shall, at its sole cost and
expense, be responsible for keeping all of the buildings, structures, improvements and signs
erected on the Property in good and substantial order, condition, and repair, including but not
limited to replacement, maintenance and repair of all structural or load-bearing elements, roofs,
walls, foundations, gutters and downspouts, heating, ventilating and air conditioning systems,
any building security and monitoring system, windows, walls, doors, electrical and other utility
systems and equipment, mechanical equipment, plumbing and all other components of the
buildings, mowing of lawns and care, weeding and replacement of plantings; replacing,
resurfacing and striping of walkways, driveways and parking areas, and adjacent public
sidewalks; removal of snow and ice from the Property and adjacent public sidewalks, removal of
trash, maintenance of utility lines and exterior lighting and signage on Property, and any
maintenance, repairs or replacements (or fees or reserves therefor) as may be required by any
Permitted Encumbrances. All such replacements, maintenance and repair shall keep the Property
in good repair and in a clean, safe, and sanitary condition and in compliance with all Legal
Requirements and insurance regulations. Lessee must make all repairs, corrections,
replacements, improvements or alterations necessitated by age, Lessee's use, or natural elements
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or as required pursuant to Governmental Authorities or Legal Requirements. Lessee expressly
waives the benefit of any statute now or hereinafier in effect which would otherwise afford
Lessee the right to make repairs, cotrections, improvements or alterations at Lessor's expense or
to terminate this Lease because of Lessor's failure to keep the Property in good order, condition
or repair, or which would otherwise require Lessor to make repairs, corrections, improvements,
replacements or alterations. If the buildings or any improvements on the Property violate any
Permitted Encumbrances or Legal Requirements, then Lessee shall, upon the written demand of
a Governmental Authority or the-written demand of a party to or beneficiary of any Permitted
Encumbrance, repair, restore, relocate and/or rebuild the same in accordance with Legal
Requirements (including any special or conditional use permits or other variances granted
specifically for the Property) and the Perxmtted Encumbrances.

Lessee shall, at its sole cost and expense, be responsible to repair or reconstruct damage
or destruction to any buildings, structures or improvements erected on the Property from acts of
God or any other catastrophes or causes. Any such repairs or reconstruction shall restore the
buildings and all improvements on the Property to substantially the same condition immediately
prior to such damages or destruction and this Lease shall remain in full force and effect,
provided, however, that Lessee shall have the right to replace the improvements with different
structures so long as (a) the value of the Property with such different structures is no less than the
value of the Property immediately prior to the date of casualty and the different square footage of
the new buildings is no less than the buildings existing as of the date hereof, and (b) the new
structure can be built and occupied in compliance with Legal Requirements (including any .
special or conditional use permits or other variances granted specifically for the Property) and
the Permitted Encumbrances. Such repair, restoration, relocation and rebuilding (all of which are
herein called a "repair") shall be commenced within a reasonable time however no more than _
thirty (30) days after the later of (i) the date that such damage or destruction occurred, (ii) the 3
date that all permits and other approvals necessary to authorize such rebuilding have been issued
following reasonable pursuit of the same by Lessee, and (iii) the date that any insurance proceeds
payable to Lessor or its lender in conjunction with such damage or destruction, if any, have been
made available to Lessee as set forth herein; thereafter, the repair shall be diligently pursued to
completion. Lessee shall give Lessor at least fifteen (15) days written notice prior to
commencing the repair to permit the Lessor to post appropriate notices of non-responsibility, and
all such repair work shall be subject to the provisions of Section 14 hereof related to alterations,
improvements and additions to the Property.

The proceeds of any insurance maintained under Section 10 hereof shall be made
available to Lessee for payment of costs and expense of repair.

14, Waste; Alterations and Improvements; Trade Fixtures and Equipment.
Lessee shall not commit actual or constructive waste upon the Property. During the Lease :
Term, Lessee may construct any additions or improvements to the Property and make such ;
structural or non-structural alterations to the Property as are reasonably necessary or desirable for
Lessee's use of the Property for a Permitted Facility. All improvements, alterations, or additions
shall be constructed by Lessee at Lessee’s sole cost and expense. Prior to the commencement of
construction of any additions, improvements, or alterations to the Property, Lessee shall give ,
Lessor at least fifteen (15) days written notice to allow Lessor to post appropriate notices of non-
responsibility. Notwithstanding anything herein to the contrary, without Lessor's prior written
eteme e
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consent, Lessee shall not make any alterations that will decrease the value or fumction of the
improvements located on the Property.

Lessee’s right to make any alterations, improvements and additions shall be deemed
conditioned upon Lessee acquiring a permit to do so from appropriate Governmental Authorities,
the furnishing of a copy thereof to Lessor prior to the commencement of the work and the
compliance by Lessee of all conditions of said permit in a prompt and expeditious manner. All
alterations, improvements or other construction by Lessee shall be in compliance with all Legal
Requirements, and all alterations and improvements shall be done and performed in good and
wotkmanlike manner, using new and first quality materials. All costs of any such unprovements

shall be paid by Lessee.

Upon completion of any such work, Lessee shall submit to Lessor as-built plans of any
structural, mechanical or interior utility improvements and alterations made, a sworn
construction statement, lien waivers from all persons or entities providing materials, services or
eqmpment for the work completed and, if available, an endorsement to Lessor’s policy of title
insurance or other evidence from a title company conﬁrmmg the absence of any liens or other
matters of record related to the work performed.

Unless expressly released by Lessor in writing, all improvements or alterations shall be
and remain, at the time of expiration or other termination of this Lease, the property of Lessor
without payment or offset unless such improvements are not attached to the Property.
Notwithstanding anything herein to the contrary, all plumbing, electrical, HVAC equipment,
doors, ceiling and floor tiles, and wall coverings shall become the property of Lessor and remain
in place on the Property upon expiration or other termination of this Lease.

During the Lease Term, Lessee shall have the right to locate in the Property such personal
_property, furniture, trade fixtures, and equipment (hereafter referred to as "Fixfures and
Equipment") as shall be considered by Lessee to be appropriate or necessary to Lessee’s use and
occupancy of the Property

All Fixtures and Equipment shall be provided by Lessee at Lessee’s own cost and
expense. During the term of this Lease, Lessee may remove any Fixtures and Equipment
installed by Lessee, and any and all such Fixtures and Equipment shall remain the sole property
of Lessee. Lessee shall perform (and pay all costs associated with) any and all restoration
necessitated by the removal of Lessee’s Fixtures and Equipment, including but not limited to
damage resulting from removal of any of Lessee's signs in or about the Property.

Lessee shall keep the Property free and clear of all mechanic’s, materialmen or similar
liens, including, but not limited to, those resulting from the construction of alterations,
improvements, additions, trade fixtures, and equipment petformed by or for Lessee.

Lessee shall have the right to contest the correctness or validity of any such lien if,
Lessee first procures and records a lien release bond issued by a corporation authorized to issue
surety bonds in the state in which the Property are located in an amount required by Legal -
Requirements to remove such lien. The bond or its equivalent shall meet all applicable
requirements of the state in which the Property are located. In the event that any lien does so
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attach, and is not released within thirty (30) days after written notice to Lessee thereof, Lessor, in
its sole discretion, may pay and discharge the same and relieve the Property therefrom, and
Lessee agrees to repay and reimburse Lessor as Additional Rental upon demand for the amount
so paid by Lessor. On final determination of the lien or claim of lien Lessee will immediately
pay any judgment rendered, and all costs and charges, and shall cause the lien to be released or
satisfied. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and
costs in participating in such action if Lessor shall decide it is in its best interest to do so.

15.  Indemnmification. Lessee agrees to use and occupy the Property at its own risk
and hereby releases Lessor and Lessor’s agents and employees from all claims for any damage or
_injury to the full extent permitted by law. Lessee agrees that Lessor shall not be responsible or
liable to Lessee or Lessee’s employees, agents, customers or invitees for bodily injury, personal
injury or property damage occasioned by the acts or omissions of any other lessee or such
lessee’s employees, agents, contractors, customers or invitees. In addition to other specific
indemnification provisions set forth in this Lease, Lessee shall indemnify, protect, defend and
hold harmless each of the Indemnified Parties from and against any and all Losses caused by,
incurred or resulting from Lessee’s use and occupancy of the Property, whether relating to its
original design or construction, latent defects, alteration, maintenance, use by Lessee or any
Person thereon, with supervision or otherwise, or from any breach of, default under, or failure to

_perform, any term or provision of this Lease by Lessee, its officers, employees, agents or other
Persons. It is expressly understood and agreed that Lessee’s obligations under this Section shall
survive the expiration or earlier termination of this Lease for any reason.

16.  Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary
Obligations herein provided and shall keep and perform all of the terms, covenants and
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor’s
rights herein, the right to the peaceful and quiet occupancy of the Property, subject to the
Permitted Encumbrances, Laws and the WGI Agreement and any use or occupancy agreements,
leases or licenses now affecting the Property or hereinafter made by Lessee.

17.  Inspection; Right of Entry. Lessor and its authorized representatives shall have
the right, at all reasonable times and upon giving reasonable prior notice (except in the event of
an emergency, in which case no prior notice shall be required), to enter the Property or any part
thereof and to inspect the same; to serve, post, or keep posted any notices required or allowed -
under the provisions of this Lease or by law; to show the Property to prospective brokers, agents,
buyers, or persons interested in an exchange, at any time; and to show the Property to
prospective tenants within two hundred forty (240) days prior to the expiration of this Lease or
any time during the option period and to place upon the Property any "to let" or "for lease" signs
at any time within two hundred forty (240) days prior to the expiration of this Lease. Lessee
hereby waives any claim for damages for any injury or inconvenience to or interference with
Lessee’s business, any loss of occupancy or quiet enjoyment of the Property and any other loss
occasioned by such entry, but, subject to Section 37, excluding damages arising as a result of the
negligence or intentional misconduct of Lessor.

18.  Condemnation and Casualty.
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A. Damage or Destruction to the Property; No Abatement of Rent. If the
Property is damaged or destroyed as a result of fire or other casualty Lessee shall
promptly restore the Property pursuant to the terms of Section 13 hereof.
Notwithstanding the partial or total destruction of the Property and any part thereof, and
notwithstanding whether the casualty is insured or not, there shall be no abatement of’
Rentals or of any other obhgatlon of Lessee hereunder including, without limitation,
payment of operating expenses, insurance premiums and Taxes, by reason of such
damage or destruction unless the Lease is terminated by virtue of another provxsmn of
this Lease.

B. Option to Terminate. If the Property is damaged or destroyed during the
last one (1) year of the Lease Term to the extent that the Property is untenable, Lessee
may terminate this Lease as of the date of such damage or destruction by giving written
notice to Lessor of such election within thirty (30) days following the date of such fire or
other casualty, in which case, all insurance proceeds related to the Property {other than
attributable to Lessee's Fixtures and Equipment) will be paxd over fo Lessor or if
required by Lessor’s Lender, fo such lender.

C. Termination Upon Taking. If as a consequence of a Taking, (i) any part of
the convenience store building on the Property; or (ii) twenty-five percent (25 %) or more
‘of the parking area at the Property shall be taken and Lessee determines in its reasonable
discretion that such Taking will have a material adverse impact on the ability of Lessee to
conduct its normal business operations from the Property, then, within thirty (30) days
after the date on which Lessee receives written notice of such Taking, Lessee may -
terminate this Lease by written notice to Lessor which termination shall be effective as of
the date the condemning authority takes actual possession of the portion of the Property
that is subject to the Taking. If Lessee terminates this Lease, Lessor shall promptly
- refund to Lessee all unearned Annual Base Rental and other amounts paid in advance by
Lessee.

D. Obligation to Restore. If a Taking does not result in a termination of this
- Lease pursuant to Subsection C hereof, Lessee shall restore the Property to a condition
similar in physical appearance to that which existed immediately prior to the Taking to
the extent possible such that Lessee can conduct its normal business operations, Lessee
shall commence such restoration within ninety (90) days after the occurrence of the
taking and shall complete such restoration within six (6) months after the occurrence of
the taking,

E. Condemnation Award. Any condemnation award payable during the term
of this Lease shall belong to and be paid to Lessor, including but not limited to awards
payable with respect to damage to either the fee or leasehold estates, except that Lessee
shall receive from the award the following:

i If Lessee exercises its rights to terminate this Lease, the portion of
the award, if any, attributable to Lessee’s Equipment or Fixtures that are taken in
the Taking and the unamortized cost of any leasehold improvements made to the
Property by Lessee after the date hereof that are taken in the Taking,

Sample Lease o 15
1/4/2006

000160109959 GBDOCS 469445v4

A.App.’371g



A.App.3719

S 8 The pértion of the award, if any, attributable to severance damages
for the repair or restoration of the Property (herein called "repait"), but only if

Lessee does not exercise Lessee’s right to terminate the Lease and further
provided, that such damages shall be deposited and disbursed in accordance with
‘the provisions hereof related to the handling of insurance proceeds that are
applied to a repair of the Property and Lessee shall promptly commence and
diligently complete the repair so that upon completion the Property will have a
character and commercial value as nearly as possible equal fo the value of the
Property immediately prior to the taking, and further provided that, in the event
such damages are insufficient to cover the cost of repair, then any amounts
required over the amount thereof that are required to complete said repair shall be
promptly deposited with the disbursing entity by Lessee in advance of
commencing the repair.

fii.  Additionally, if this Lease is terminated as a result of any such
taking, Lessee shall be permitted to recover its relocation expenses and the going
concern value of Lessee's business from the condemning authority (but not from
Lessor or the por’uon of the award otherwise payable to Lessor) as provxded by
law.

19. Intentionally Deleted. }
20.  Default, Conditional Limitations, Remedies and Meésure of Damages.

A.  Event of Default. Each of the following shall be an event of default by
Lessee under this Lease (each, an "Event of Default™):

()] If any Rental or other Monetary Obligation due under this Lease is
not paid within five (5) Business Days of notice it is past due, provided, however,
that if within the first twelve (12) months of the Lease Term, Lessor has given
two (2) such notices to Lessee, then a default shall be deemed to have occurred
when such failure has continued for three (3) business days after the same is due,
without notice thereof by Lessor to Lessee; and further, provided, however, that
after the first twelve (12) months of the Lease Term, if Lessor has given such
notice to Lessee within the preceding twelve (12) months, then a default shall be
deemned to have occurred when such failure has continued for three (3) Business
Days after the same is due, without notice thereof by Lessor to Lessee;

(i)  ifthere is an Insolvency Event;

(iii)  if Lessee fails to observe or perform any of the other covenants,
conditions or obligations of Lessee in this Lease; provided, however, if any such
failure does not involve the payment of any Monetary Obligation, does not place
any rights or property of Lessor in immediate jeopardy, as determined by Lessor
in its reasonable discretion, then such failure shall not constitute an Event of
Defanlt hereunder, unless otherwise expressly provided herein, unless and until
Lessor shall have given Lessee notice thereof and a period of thirty (30) days shall
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have elapsed, during which period Lessee may correct or cure such failure, upon
faiture of which an Event of Default shall be deemed to have occurred bereunder
without further notice or demand of any kind being required. If such failure
cannot reasonably be cured within such thirty (30) day period, as determined by
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of
such failure, then Lessee shall have a reasonable period to cure such failure
beyond such thirty (30) day period. If Lessee shall fail to correct or cure such
faiture within such period and said period is not extended by the parties, an Event
of Default shall be deemed to have occurred hereunder without further notice or
demand of any kind being required;

(iv)  if Lessee shall be liquidated or dissolved or shall begin
proceedings towards its liquidation or dissolution; or

B. Remedies. Upon the occurrence of an Event of Default, with or without
“notice or demand, except as otherwise expressly provided herein or such other notice as
may be required by statute and cannot be waived by Lessee, Lessor shall be entitled to
exercise, at its option, concurrently, successively, or in any combination, all remedies
available at law or in equity, including without limitation, any one or more of the
following:

R ¢)] To terminate this Lease, whereupon Lessee’s right to possession of
the Property shall cease and this Lease, except as to Lessee’s liability, shall be
terininated. Upon such termination, Lessor shall be entitled to recover liquidated -
damages equal to the total of (i) the cost of recovering possession of the Property;
(i) the unpaid Rental earned at the time of termination, plus interest at the Default
Rate thereon; (iii) late charges and interest at the Default Rate on the unpaid
Rental; (iv) the present value of the balance of the Base Annual Rental for the
remainder of the Lease Term using a discount rate of four percent (4%), less the
present value of the reasonable rental value of the Property for the balance of the
Term remaining after a one-year period following repossession using a discount
rate of four percent (4%); (v) costs of operating the Property until relet and the

~ reasonable costs of performing any obligations of Lessee under this Lease to be
performed upon termination or expiration of this Lease (including but not limited
to the Lessee's obligations under Sections 12.D and 27 hereof); and (vi) any other
sum of money and damages reasonably necessary to compensate Lessor for the
detriment caused by Lessee's default. '

(i)  To the extent not prohibited by applicable law, to reenter and take
possession of the Property (or any part thereof) without being deemed guilty in
any manner of frespass or becoming liable for any loss or damage resulting
therefrom, without resort to legal or judicial process, procedure or action. No
notice from Lessor hereunder or under a forcible‘ entry and detainer statute or
similar law shall constitute an election by Lessor to terminate this Lease unless -
such notice specifically so states. If Lessee shall, after default, voluntarily give up
possession of the Property to Lessor, deliver to Lessor or its agents the keys to the
Property, or both, such actions shall be deemed to be in compliance with Lessor’s
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rights and the acceptance thereof by Lessor or its agents shall not be deemed to
constitute a termination of the Lease. Lessor reserves-the right following any

reentry and/or reletting to exercise its right to terminate this Lease by giving
Lessee written notice thereof, in which event this Lease will terminate, and Lessor
may recover liquidated damages as set forth in Subsection (i) ebove.

(iii) To bring an action against Lessee for any damages sustained by
Lessor or any equitable relief available te Lessor. . :

(iv)  Torelet the Property or any part thereof for such term or terms
(including a term which extends beyond the original Lease Term), at such rentals
and upon such other terms as Lessor, in its sole discretion, may determine, with
all proceeds received from such reletting being applied to the Rental and other
Monetary Obligations due from Lessee in such order as Lessor may, in it sole
discretion, determine, which other Monetary Obligations include, without
limitation, all commercially reasonable repossession costs, brokerage
commissions, attorneys’ fees and expenses and repair costs. Lessor reserves the
right following any reentry and/or reletting to exercise its right to terminate this
Lease by giving Lessee written notice thereof, in which event this Lease will
terminate as specified in said notice.

(v)  To recover from Lessee all Costs paid or incurred by Lessor as a
result of such breach, regardless of whether or not legal proceedings are actually
commenced .

(vi)  To immediately or at any time thereafter, and with or without
notice, at Lessor’s sole option but without any obligation to do so, correct such
breach or default and charge Lessee all Costs incurred by Lessor therein. Any
sum or sums so paid by Lessor, together with interest at the Default Rate, shall be
deemed to be Additional Rental hereunder and shall be immediately due from
Lessee to Lessor. Any such acts by Lessor in correcting Lessee’s breaches or

~ defaults hereunder shall not be deemed to cure said breaches or defaults or
- constitute any walver of Lessor’s right to exercise any or all remedies set forth
herein. :

(vii) To immediately or at any time thereaftet, and with or without
notice, except as required herein, set off any money of Lessee held by Lessor
under this Lease.

(viii) To seek any equitable relief available to Lessor, including, without
_ limitation, the right of specific performance, ,

All powers and remedies given by this Section fo Lessor, subject to applicable
Law, shall be cumulative and not exclusive of one another or of any other right or remedy
or of any other powers and remedies available to Lessor under this Lease, by judicial
proceedings or otherwise, to enforce the performance or observance of the covenants and
agreements of Lessee contained in this Lease, and no delay or omission of Lessor to
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exercise any right or power accruing upon the occurrence of any Event of Default shall
impair any other or subsequent Event of Default or impair any rights or remedies
consequent thereto. Every power and remedy given by this Section or by Law to Lessor
may be exercised from time to time, and as often as may be deemed expedient, by Lessor,
subject at all times to Lessor’s right in its sole judgment to discontinue any work
commenced by Lessor or change any course of actien undertaken by Lessor.

C.  Default by Lessor. Lessor shall be in default under this Lease if Lessor
fails or refuses to perform any obligation of Lessor under the terms of this Lease, and if
the failure to perform the obligation is not curéd within thirty (30) days after notice of the
default has been given by Lessee to Lessor. If the default cannot reasonably be cured
within thirty (30) days, then Lessor shall not be in default if Lessor commences to cure
the default within the thirty (30) day period and diligently and in good faith continues to -
cure the default thereafter.

Lessee, at any time after expiration of the cure period provided above and a
subsequent written notice to Lessor, may cure the default at Lessor’s cost. If Lessee at
‘any time, as a result of Lessor’s default, pays any sum or performs any act that requires
the payment of any sum, the sum paid by Lessee shall be due immediately from Lessor to
Lessee at the time the sum is paid, and if paid at a later date shall bear interest at the rate

of twelve percent (12%) per annum from the date the sum is paid by Lessee until the date’

Lessee is reimbursed by Lessor. Any amounts due from Lessor to Lessee pursuant to this
Section 15 may be deducted or offset against Lessee’s Base Monthly Rental.

21.  Mortgage, Subordination and Attornment. Lessor’s interest in this Lease
and/or the Property shall not be subotdinate to any liens or encumbrances placed upon the
Property by or resulting from any act of Lessee, and nothing herein contained shall be construed
to require such subordination by Lessor. Notwithstanding the terms of or the parties to the WGI
Agreement and any other agreements pursuant to which Persons other than Lessee have the right
to occupy any portion of the Property, such agreements shall, as between Lessor and Lessee, be
treated as an instrument subordinate to Lessor's interest in the Property and this Lease. Lessee
shall keep the Property free from any liens for work performed, materials furnished or
obligations incurred by Lessee. NOTICE IS HEREBY GIVEN THAT LESSEE ISNOT
AUTHORIZED TO PLACE OR ALLOW TO BE PLACED ANY LIEN, MORTGAGE, DEED
OF TRUST, SECURITY INTEREST OR ENCUMBRANCE OF ANY KIND UPON ALL OR
ANY PART OF THE PROPERTY OR LESSEE’S LEASEHOLD INTEREST THEREIN, AND
ANY SUCH PURPORTED TRANSACTION SHALL BE VOID.

This Lease at all times shall automatically be subordinate to the lien of any and all Deeds
of Trust now or hereafter placed upon the Property by Lessor, provided, that the holder of such
interest shall not disturb Lessee’s use and enjoyment of Lessee’s rights under this Lease so long
as Lessee is not in default hereunder. Lessee covenants and agrees to execute and deliver, upon
demand, such further instruments which are acceptable to Lessee, subordinating this Lease to the
lien of any or all such Deeds of Trust as shall be desired by Lessor, or any present or proposed
Deeds of Trust; provided, that the terms and provisions of any such instrument are commercially
reasonable. The Lessee acknowledges that the terms and provisions of the Instrument attached
hereto as Exhibit C are commercially reasonable
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If any Lessor's Lender, mortgagee, receiver or other secured party elects to have this
Lease and the interest of Lessee hereunder be superior to any such Deed of Trust and evidences
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall
be deemed superior to any such Deed of Trust, whether this Lease was executed before or after
such Deed of Trust and in that event such mortgagee, receiver or other secured party shall have
the same rights with respect to this Lease as if it had been executed and delivered prior to the
execution and delivery of such Deed of Trust and had been assigned to such mortgagee, receiver
or other secured party.

In the event any purchaser or assignee of any mortgagee or deed of trust holder at a
foreclosure sale acquires title to the Property, or in the event that any mortgagee or any assignee
otherwise succeeds to the rights of Lessor as Lessor under this Lease, Lessee shall attorn to
mortgagee or deed of trust holder or such purchaser or assignee, as the case may be (a
“Successor Lessor"), and recognize the Successor Lessor as lessor under this Lease, and, if the
Successor Lessor in its sole discretion elects to recognize Lessee’s tenancy under this Lease, this
Lease shall continue in full force and effect as a direct lease between the Successor Lessor and
Lessee, provided that the Successor Lessor shall only be liable for any obligations of Lessor
under this Lease which accrue after the date that such Successor Lessor acquires title. The
foregoing provision shall be self-operative and effective without the executmn of any further
instruments.

Lessee shall give written notice to any Lessor's Lender of whom Lessee is notified of in
writing of any breach or default by Lessor of any of its obligations under this Lease and give
such lender or mortgagee the same rights to which Lessor might be entitled to cure such default
before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, Lessee
shall authorize Lessor to release to Lessee’s financial statements delivered o Lessor pursuant to
this Lease to such Lessor's Lender.

22.  Estoppel Certificate and Other Documents. At any time, and from time to

time, each party shall, promptly and in no event later than ten (10) days after a request from the -

other execute, acknowledge and deliver to the requesting party, as the case may be, a certificate
in the form supplied by the requesting party, certifying; (A) that this Lease is in full force and

effect and has not been modified (or if modified, setting forth all modifications), ot, if this Lease -

is not in full force and effect, the certificate shall so specify the reasons therefor; (B) the
commencement and expiration dates of the Lease Term; (C) the date to which the Rentals have
been paid under this Lease and the amount thereof then payable; (D) whether there are then any
existing defaults by Lessee or Lessor in the performance of its obligations under this Lease, and,
if there are any such defaults, specifying the nature and extent thereof; (E) that no notice has
been received by the certifying party of any default under this Lease which has not been cured,
except as to defaults specified in the certificate; (F) the capacity of the person executing such
certificate, and that such person is duly authorized to execute the same on behalf of Lessee; and;
(G) and any other information reasonably requested by the requestmg party.

Lessor and Lessee further agree to reasonably negotiate execute all reasonable
documents, including without limitation, estoppel certificates, non-disturbance certificates and
other documents requested by WGI, any Lessor's Lender or any lender of Lessee in connection
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with a loan to be obtained by Lessor or Lessee, or in connection with a sale, assignment, sublease
or other disposition of the Lessor's interest under this Lease.

23. Assighment/Subletting. Lessee’s interest in this Lease shall not, voluntariiy,
involuntarily, or by operation of law, be assigned to any third person or entity without the prior
written consent of Lessor which will not be unreasonably withhold conditioned or delayed.

In the event of an assignment of Lessee’s interest under this Lease to a third person or
entity which has been approved by the Lessor, the original Lessee shall be relieved from any and
all further obligations under the terms of this Lease upon delivery to Lessor of an originally
executed assumption of all of Lessee's obligations under this Lease by the assignee, and upon
cure of all then existing defaults of Lessee under the terms of this Lease.

Other than for the WGI Agreement and any Replacement WGI Agreement, and any other
agreements pursuant to which experienced and reputable operators are permitted to occupy
discreet portions of the convenience store building located on the site for uses that are
complementary to or extensions of Lessee's gas station and convenience store operations {e.g.,
quick-service restaurants, deli and sandwich shops, coffee shops, j jmce shops, postal contract
units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances(such other agreements are referred to herein as
"Permitted Subleases"), Lessee may not sublease all or any part of the Property without the prior
written consent of the Lessor, which shall not be unreasonably withheld, conditioned.or delayed.
In no event will any Permiited Subleases, or any other subleases that Lessor consents to relieve
Lessee of any liability hereunder during the period of any such subletting. Additionally, Lessee
shall give Lessor at least thirty (30) days advance notice of any proposed Permitted Sublease,
which notice shall be accompanied by a copy of the form of the Permitted Sublease.

" Each Permitted Sublease, and any other sublease that Lessor may consent to pursuant to

. the foregoing paragraph shall provide that (i) the term thereof will not exceed the Initial Term

hereof and any extensions of the Initial Term that are permitted hereunder; (ii) the sublease and
subtenant shall be subject to and bound by all the terms and conditions of this: Lease (except that
the Lessee shall continue to pay all Rental and Monetary Obligations hereunder and Lessee shall
collect any rents owed by the subtenant pursuant to the sublease); (iii) the sublease shall state
that, at Lessor's election, the subtenant will attorn to Lessor and recognize Lessor as Lessee’s
successor under the sublease for the balance of the sublease term if this Lease is swrendered by
Lessee or terminated by reason of Lessee’s default, '

24,  Notices. All notices, demands, designations, certificates, requests, offers,
consents, approvals, appointments and other instruments given pursuant to this Lease
(collectively called "Notices") shall be in writing and given by any one of the following:

(A) hand delivery, (B) express overnight delivery setvice, (C) certified or registered mail, return
receipt requested or (D) facsimile, provided that a copy of such facsimile is also sent via
certified or registered mail, return receipt requested, or by overnight delivery service, within one
Business Day of the transmission of such facsimile, and shall be deemed to have been delivered
upon (i) receipt, if hand delivered, (ii) the next Business Day, if delivered by a reputable express
overnight delivery service, (iii) the third Business Day following the day of deposit of such
notice with the Umted States Postal Service, 1f sent by certified or reg1stered mail, return receipt
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requested, or (iv) transmission, if delivered by facsimile pursuant to the requirements of
Section 24.D above. Notices shall be provided to the parties and addresses (or electronic mail -
addresses) specified below:

If to Lessee: Berry-Hinckley Industries
Atin: Paul A. Morabito
425 Maestro Drive
Reno, NV 89511 ‘
Telephone: (775) 689-122
Facsimile: (775) 689-1232

- With a copy to: Hodgson Russ LLP
- Atin: Sujata Yalamanchili
One M&T Plaza, Suite 2000 :
Buffalo, NY 14023 : : §
Telephone: (716) 848-1657 :
Facsimile: (716)849-0349

If to Lessor: Overland Development Corporation Inc.
: Attn: Larry Willard
133 Glenridge Avenue
Los Gatos, CA 95030

With a copy to Sam Chuck, Esq. ,
Rossi, Hamerslough, Reischl & Chuck
'1960 The Alameda, Suite 200
San Jose, CA 95126
Telephone: (408) 261-4252
Facsimile: (408) 261-4292

ot to such other address or such other person as either party may from time to time hereafter
specify to the other party in a notice delivered in the manner provided above.

25.  Holdover. If Lessee remains in possession of the Property after the expiration of
the term hereof, Lessee, at Lessor’s option and within Lessor’s sole discretion, may be deemed a
Lessee on a month-to-month basis and shall continue to pay Rentals and other Monetary
Obligations in the amounts herein provided, except that the Base Monthly Rental shall be
antomatically increased to one hundred fifty percent (150%) of the last Base Monthly Rental
payable under this Lease.

26.  Intentionally Omitted.

27.  Surrender. At the expiration of the Lease Term, Lessee may remove from the
Property all of Lessee's Fixtures and Equipment. Lessee shall repair any damage caused by such
removal and shall leave the Property broom clean and in good and working condition and repair
inside and out, and comply with all of the requirements of Section 12.D hereof. Lessor may, in
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its sole discretion, elect to retain or dispose of in any manner any Fixtures or Equipment,

_personal property and vehicles to which Lessee is entitled but which Lessee does not remove

from the Property pursuant to this Section within ten (10) days after notice, provided, however,
that upon demand, Lessee shall reimburse Lessor for all costs incurred by Lessor in removing
any Fixtures and Equipment and any all personal property, vehicles and inventory, Hazardous
Materials, USTs and related equipment, located in or about the Property that are left therein by
Lessee or in restoring the Property to the condition required by this Lease.

~28.  Financial Statements; Compliance Certificate. Once per calendar year, and
within 120 days afterthe end of Lessee’s fiscal year, Lessee shall furnish to Lessor audited
financial statements of Lessee for the immediately preceding fiscal year. Lessor shall maintain
such statements in confidence but may disclose any financial statements furnished by Lessee to
Lessor's lawyers, any prospective purchaser of the Property who has entered into a signed
purchase agreement with Lessor, prospective and existing lenders of Lessor, and to Lessor's
consultants and accountants; Lessor shall advise such permitted recipients that the financial
statements furnished to them are fo be held in confidence. In no event shall Lessor knowingly

 disclose Lessee's financial statements to competitors of Lessee.

29.  Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, acts
of God, enemy or hostile governmental action, civil commotion, fire or other casualty beyond the
control of the party obligated to perform (each, a "Force Majeure Event") shall excuse the
performance by such party for a period equal to any such prevention, delay or stoppage,
expressly excluding, however, the obligations imposed upon Lessee with respect to Rental and
other Monetary Obligations to be paid hereunder.

30.  No Merger. There shall be no merger of this Lease nor of the leasehold estate
created by this Lease with the fee estate in or ownership of the Property by reason of the fact that
the same person, corporation, firm or other entity may acquire or hold or own, directly or i
indirectly, (A) this Lease or the leasechold estate created by this Lease or any interest in this
Lease or in such leasehold estate, and (B) the fee estate or ownership of the Property or any i
interest in such fee estate or ownership. No such merger shall occur unless and until all persons,
corporations, firms and other entities having any interest in (i) this Lease or the leasehold estate
created by this Lease, and (ii) the fee estate in or ownership of the Property or any part thereof
sought to be merged shall join in a written instrument effecting such merger and shall duly
record the same.

31.  Characterization, Lessor and Lessee acknowledge and warrant to each other that
each has been represented by independent counsel and has executed this. Lease after being fully
advised by said counsel as to its effect and significance. This Lease shall be interpreted and
construed in a fair and impartial manner without regard to such factors as the party which
prepared the instrument, the relative bargaining powers of the parties or the domicile of any
party. Whenever in this Lease any words of obligation or duty are used, such words or
expressions shall have the same force and effect as though made in the form of a covenant.

32, Easements. During the Lease Term, Lessor shall not have the right to grant
easements on, over, under and above the Property without the prior consent of Lessee, which
consent will not be unreasonably withheld, conditioned or delayed.
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33.  Bankrupfcy. Intentionally Omitted.

34.  Attorneys’ Fees. In the event of any judicial or other adversarial proceeding
concerning this Lease, to the extent permitted by Law, Lessor the prevailing party shall be
entitled to recover all of its reasonable attorneys’ fees and other Costs in addition to any other
relief to which it may be entitled. In addition, the prevailing party shall, upon demand, be
entitled to all attorneys’ fees and all other Costs incurred in the preparation and service of any
notice or demand hereunder, whether or not a legal action is subsequently commenced.

35. Memorandum of Lease. Concurrently with the execution of this Lease, Lessor
and Lessee are executing Lessor’s standard form memorandum of lease in recordable form,
indicating the names and addresses of Lessor and Lessee, a description of the Property, the Lease
Term, but omitting Rentals and such other terms of this Lease as Lessor may not desire to
disclose to the public. Further, upon Lessor’s request, Lessee agtees to execute and
acknowledge a termination of lease and/or quit claim deed in recordable form to be held by

Lessor until the expiration or sooner termination of the Lease Term.

36.  No Broker. Lessor and Lessee represent and warrant to each other that they have
had no conversation or negotiations with any broker concerning the leasing of the Propetty.
Each of Lessor and Lessee agrees to protect, indemnify, save and keep harmless the other,
against and from all liabilities, claims, losses, Costs, damages and expenses, including attorneys’
fees, arising out of], resulting from or in connection with their breach of the foregoing warranty
and representation.

37.  Waiver of Jury Trial and Punitive, Consequential, Special and Indirect
Damages. Lessor and Lessee hereby knowingly, voluntarily and intentionally waive the right
either may have to a trial by jury with respect to any and all issues presented in any action,
proceeding, claim or counterclaim brought by either of the parties hereto against the other or its
successors with respect to any matter arising out of or in connection with this Lease, the
relationship of Lessor and Lessee, Lessee’s use or occupancy of the Property, and/or any claim
for injury or damage, or any emergency or statutory remedy. This waiver by the parties hereto of
any right either may have to a trial by jury has been negotiated and is an essential aspect of their

bargain. Furthermore, Lessee hereby knowingly, voluntarily and intentionally waives the right it

may have to seek punitive, consequential, special and indirect damages from Lessor, Lessor's
Lenders, and any of the Affiliates, officers, directors, members, managers or émployees of
Lessor, Lessor's Lenders, or any of their successors with respect to any and all issues presented

in any action, proceeding, claim or counterclaim brought with respect to any matter arising out of
or in connection with this Lease or any document contemplated herein or related hereto. The
waiver by Lessee of any right it may have to seek punitive, consequential, special and indirect
damages has been negotiated by the parties hereto and is an essential aspect of their bargain.

38.  Miscellaneous.

A. Time Is of the Essence. Time is of the essence with respect to each and
every provision of this Lease.

Sample Lease . '
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B.  Waiver and Amendment. No provision of this Lease shall be deemed
waived or amended except by a written instrument unambiguously sefting forth the
matter waived or amended and signed by the party against which enforcement of such
waiver or amendment is sought. Waiver of any matter shall ot be deemed a waiver of
the same or any other matter on any future occasion. No acceptance by Lessor of an

-amount less than the Rental and other Monetary Obligations stipulated to be due under

this Lease shall be deemed to be other than a payment on account of the earliest such
Rental or other Monetary Obligations then due or in arrears nor shall any endorsement or
statement on any check or letter accompanying any such payment be deemed a waiver of
Lessor’s right to collect any unpaid amounts or an accord and satisfaction.

C. Successors Bound. Except as otherwise specifically provided herein, the

terms, covenants and conditions contained in this Lease shall bind and inure to the benefit

of the respective heirs, successors, executors, administrators and assigns of each of the
parties hereto.

D. Captions. Captions are used throughout this Lease for convenience of

" reference only and shall not be considered in any manner in the construction or

interpretation hereof.

E. Severability. The provisions of this Lease shall be deemed severable. If
any part of this Lease shall be held unenforceable by any court of competent jurisdiction,
the remainder shall remain in full force and effect, and such uneénforceable provision shail
be reformed by such court so as to give maximum legal effect to the intention of the
parties as expressed therein.

F. - Other Documents. Each of the parties agrees to sign such other and
further documents as may be necessary or appropriate to carry out the intentions
expressed in this Lease; provided such documents are reasonably acceptable to each ’

parties’ counsel.

G. Entire Agreement. This Lease and any other instruments or agreements
referred to herein, constitute the entire agreement between the parties with respect to the
subject matter hereof, and there are no other representations, warranties or agreements
except as herein provxded :

H.  Forum Selection; Jurtsdzctzon Venue; Choice of Law. For purposes of

| any action or proceeding arising out of this Lease, the parties hereto expressly submit to

the jurisdiction of all federal and state courts located in the State of Nevada. Lessee
consents that it may be served with any process or paper by registered mail or by personal
service within or without the State of Nevada in accordance with applicable law.
Furthermore, Lessee waives and agrees not to assert in any such action, suit or
proceeding that it is not personally subject to the jurisdiction of such courts, that the
action, suit or proceeding is brought in an inconvenient forum or that venue of the action,
suit or proceeding is improper. Nothing contained in this Section shall limit or restrict
the right of Lessor to commence any proceeding in the federal or state courts located in
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the state where each Property is located to the extent Lessor deems such proceeding
necessary or advisable to exercise remedies available under this Lease.

L Counterparts. This Lease may be executed in one or more counterparts,
each of which shall be deemed an original. :

L. Prohibited Persons and Transactions. Lessee and Lessor (each a
"Representing Party") represents to its current knowledge to the other that the
Representing Party is not a person or entity, nor owns property or interests in property,
which is blocked pursuant to Executive Order 13224 signed on September 24, 2001 and
entitled "Blocking Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit or Support Terrorism" or under any rules and regulations related

thereto.
35.  Intentionally Omitte&.

40.  Amendments to Accommodate Sale to Tenants In Common. At the request of
Lessor, Lessee shall execute any amendments to this Lease that Lessor deems reasonably
necessary to accommodate Lessor's sale of the Property to tenants in common (and subsequent
management of the Property by such tenants in common or a manager appointed by them),
provided that such amendments do not materially and negatively impact Lessee's obligations

hereunder.

[Remainder of page intentionally left blank; signatures follow]
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IN WITNESS WHERREOF, Lessor and Lessee have entered into this Lease zs of the date
first shove wrinten,

LESSOR:

%W/

Tax Identification No. SS3~S¥-ofo 7(

STATE OF Ca&,ﬁ% )

COUNTY OF M

The faregoing instrument was aclmowledged before me op ! ?.‘./ z / 05 by
lrre Willar: j the [reeddend  of WI , on behalf of the
limited liability company.

ss

J&&JM

Notary Publia

My Commission Expires:_ [0 ~(S-8F

TNA Y. SEDA
SR Commuslanumm %
DR Natary Fusli - Calfario &

1a Counly
Sanio Clare Ozt 15,2007
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T '"'_—'U'EFFR’E'WNEWS—UF‘C/_._rax;.Hll‘:lﬂblHZb]
DEC-05-05  0B:38PM  F¥OM-inters Red:: tate Ssrvice -

STATE OF CALIFORNIA -
COUNTY OF Santg Clarg

On Deeember 2, 2005 before me,

Tina X, Seds

a Notary Publit in and for sald County and Stats, parsonsily
sppeared

Lany J, Wilksrd

perschally known lo me {or proved to me on tha basis of
satisfaclory avidence) to be tha pargon{s) whose name(s)
is/ara subseribed lo the within Instrument and acknowledged to
me that he/gshe/thay exeocuted the same In  histherthelr
authorized tapacity(les) and that by hisherfthelr signature(s)
en the instrument the parson{s), or the entity upon behaif of
which the parson{s), acted, exscutad the instrument,’ ’

WITNESS my hand and officlal seal,

Signature__sahtpati T A

Jan  J Z0UL JITUU Py Uy

e,

L= -2 Posg/os  F1nd

TINA T, 8EDA
tsommitgion & 1441079
Nalary Pubtic » Calliomla £
sunla Clora Counly
My Comm, Expiras Oct 15, 2007

{This area for official notorisl seal)
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(_pdul Motsbito, its Chief Executive Officer
Tex Identification No. 88-0125101 -
Con lifovca ol

STATE OF X)
Ov Mb'{__) Jss
COUNTY OF WASHOR)

The foregoing instrument was acknowledged beforeme on 1 #4-/0 ¢ by Panl
Morabito, as Chief Executive Officer of BERRY-HINCKLEY INDUSTRIES, a Nevade

corporation, on behalf of the corporation. v . :
Notary Public é ] ; g o

" ANNATSALONER ' B
B\ Commissiore# 1400508
% Notary Pubiic - Califbmnia

My Commission Expires; 221 4 /o7
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EXHIBIT A

DEFINED TERMS

The following terms shall have the following meanings for all purposes of this Lease:

“ddditional Rental” has the meaning set forth in Section 4.C.

“Adjustment Date” means , and every anrﬁversai:y thereafter during the
Initial Term, and any Extension Term. '

“Affiliate” means any Person which directly or indirectly controls, is under common
control with or is controlled by any other Person. For purposes of this definition, “controls”,
“ander common control with”, and “controlled by” means the possession, directly or indirectly,
of the power to direct or cause the direction of the management and policies of such Person,

“whether through the ownership of voting securities or otherwise.

“Base Annual Rental” means $1,464,375.00.

“Base Monthly Rental” means an amount equal to 1/12 of the applicable Base Annual
Rental. ,

“Business Day” means Monday through Friday, except those days on which the United
States Postal Service does not deliver regular first-class mail.

“Casualty” means any loss of or damage to any property included within or related to any
Property or arising from an adjoining property caused by fire, flood or other casualty.

“Condemnation” means a Taking and/or a Requisition.

“Costs” means all reasonable costs and expenses incurred by a Person, including without
limitation, reasonable attorneys’ fees and expenses, court costs, expert witness fees, costs of tests
and analyses, repair and maintenance, travel and accommodation expenses, deposition and trial
transcripts, copies and other similar costs and fees, brokerage fees, escrow fees, title insurance
and other insurance premiums, appraisal fees, stamp taxes, recording fees and transfer taxes or
fees, as the circumstances require.

“Dealer” means any Person that supplies gasolineAand/or diesel fuel to Lessee at the
Property for sale to third parties, or its successor or assigns.

“Dealer Agreement” means a written agreement or other document granting Lessee the
right to operate a gas station opération under the flag, brand or trade name of a Dealer.

“Default Rate” means 18% per annum or the highest rate permitted by law, whichever is
less.
A-1
Sample Lease

Vitt Properties
1/472006

000160/09959 GBDOCS 469445v4

A.App.3733



A.App.3734

"Deed of Trust" means any and all deeds of trust, mortgages or other liens to secure debts
or other security instruments here and afier placed by Lessor on the Property or any part thereof
(except the Lessee’s personal property or trade fixtures), and to any and all renewals,
modifications, consolidations, replacements, extensions or substitutions of any such instruments.

“Eﬁ"ectzve Date” has the meaning set forth in Section 3 of this Lease.

“Environmental Laws” means federal, state and local laws, ordinances, common law
-requirements and regulations and standards, rules, policies and other governmental requirements,
administrative rulings and court judgments and decrees having the effect of law in effect now or

in the future and including all amendments, that relate to Hazardous Materials, Regulated
Substances, USTs, and/or the protection of human health or the environment, or relating to
liability for or Costs of Remediation or prevention of Re!eases, and apply to Lessee and/or the

Property.

“Environmental Liens” means liens thét‘may be imposed pursuant to Bnvironmental
Laws, including but not limited to Nevada Revised Statutes Chapters 459 and 618.

“Event of . Default” has the meaning set forth in Section 20.A.
“Expiration Date” has the meaning set forth m Section 3.
“Extension Option™ has the meaning set forth in Section 3.
“Fxtension Term’” has the meaning set forth in Section 3.
“Force Majeure Event” has the meaning set forth in Section 29.

“Governmental Authority” means any governmental authority, agency, department,
commission, bureau, board, instrumentality, court or quasi-governmental authority of the United
States, any state or any political subdivision thereof (including but not limited to the Nevada
Department of Environmental Protection, the Nevada Gaming Control Board and the Nevada
Gaming Commission) with authority to adopt, modify, amend, interpret, give effect to or enforce
any federal, state and local laws, statutes, ordinances, rules or regulations, including common
law, or to issue court orders.

“Hazardous Materials” includes: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or
any other materials, contaminants or pollutants which pose a hazard to the Property or to Persons
on or about the Property, cause the Property to be in violation of any local, state or federal law or
regulation, (including without limitation, any Environmental Law), or are defined as or included
in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic
substances”, “contaminants”, “pollutants”, or words of similar import under any applicable local,
state or federal law or under the regulations adopted, orders issued, or publications promulgated
pursuant thereto, including, but not limited to: (i) the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601, ef seq.; (ii) the
Hazardous Materials Transportation Act, as amended, 49 U.S.C. §1801, et seq.; (iii) the
Resource Conservation and Recovery Act, as amended, 42 U.S.C. §6901, et seq.; and
0
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(iv) regulations adopted and publications promulgated pursuant to the aforesaid laws; (b)
asbestos in any form which is or could become friable, urea formaldehyde foam insulation,
transformers or other equipment which contain dielectric fluid containing levels of
polychlorinated biphenyls in excess of fifty (50) parts per million; (c) underground storage tanks;
and (d) any other Regulated Substances, chemical, material or substance, exposure to which is
prohibited, limited or regulated by any governmental authority or which may or could pose a
hazard to the health and safety of the occupants of the Property or the owners and/or occupants

of any adjoining property.

“Indemnified Parties” means Lessor, any Lessor's Lenders and their members, managers, -
officers, directors, shareholders, partners, employees, agents, servants, representatives,
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns,

- including, but not limited to, any successors by merger, consolidation or acquisition of all or a

substantial portion of the assets and business of Lessor or any Lessor's Lenders, as applicable.
“Initial Term” has the meaning set forth in Section 3.

“Insolvency Event’ means (a) Lessee’s (i) failure to generally pay its debts as such debts
become due; (ii) admitting in writing its inability to pay its debts generally; or (jii) making a
general assignment for the benefit of creditors; (b) any proceeding being instituted by or against
Lessee (i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquidation, winding up,
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking
the entry of an order for relief or the appointment of a receiver, trustee, or other similar official
for it or for any substantial part of its property, and in the case of any such proceeding instituted
against Lessee, either such proceeding shall remain undismissed for a period of one hundred
twenty (120) days or any of the actions sought in such proceeding shall occur; or (c) Lessee
taking any corporate action to authorize any of the actions set forth above in this definition.

“Law(s)” means any constitution, statute, rule of law, code, ordinance, order, judgment,
decree, injunction, rule, regulation, policy, requirement or administrative or judicial
determination, even if unforeseen or extraordinary, of every duly constituted Governmental
Authority, court or agency, now or hereafter enacted or in effect.

“Lease Term” shall have the meaning described in Section 3.

“Legal Requiremenis” means the requirements of all present and future Laws (including
without limitation, Environmental Laws and Laws relating to accessibility to, usability by, and
discrimination against, disabled individuals), all judicial and administrative interpretations
thereof, including any judicial order, consent, decree or judgment, and all covenants, restrictions ]
and conditions now or hereafter of record which may be applicable to Lessee or to the Property,
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, repair or
restoration of to the Property, even if compliance therewith necessitates structural changes or
improvements or results in intetference with the use or enjoyment of the Property.

"Lessor's Lender" means any lender of Lessor that has alien on the Property, mcludmg
any lenders named in any Deed of Trust.
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“Losses” means any and all claims, suits, liabilities (including, without limitation, strict
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value,
fines, penalties, interest, charges, fees, judgments, awards, amounts paid in seftlement and
damages of whatever kind or nature, inclusive of bodily injury and property damage to third
parties (including, without limitation, attorneys’ fees and other Costs of defense).

“Monetary Obligations” means all Rental and all other sums payable or reimbursable by
Lessee under this Lease to Lessor, to any third party on behalf of Lessor, or to any Indemnified
Party. ' ' ,

“Notices” has the meaning set forth in Section 24,

“Permitted Amounts” shall mean, with respect to any given level of Hazardous Materials
or Regulated Substances, that level or quantity of Hazardous Materials or Regulated Substances
in any form or combination of forms which does not constitute a violation of any Environmental
Laws and is customarily employed in, or associated with, similar businesses located in the states
where the Property is located.

“Permitted Encumbrances” shall mean those covenants, restrictions, reservations, liens,
conditions, encroachments, easements, survey exceptions, parties in possession and other matters
of title that affect the Property as of the date of Lessor’s acquisition thereof and those items
which hereafter affect title as permitted under this Lease, including but not limited to those
identified in the owner's policy of title insurance issued to Lessor by First American Title
Insurance Company or an agent thereof in conjunction with Lessor's acquisition of the Property.

“Permitted Facility” means a gas station with convenience store (and restaurant and
postal unit operations within a convenience store), and uses incidental or related thereto
_ including but not limited to a car wash, quick lube/oil change facility, the operation of gaming
devices within the convenience store and offices for Lessee's operations, together with uses that
are complementary to or extensions of Lessee's gas station and convenience store operations
(e.g., quick-service restaurants, deli and sandwich shops, coffee shops, juice shops, postal
contract units and/or UPS/Federal Express services) when such uses are not in violation of Legal
Requirements or the Permitted Encumbrances. '

“Permitted Sublease” has the meaning set forth in Section 23.

“Person’ means any individual, partnership, corporation, limited liability company, trust,
unincorporated organization, Governmental Authority or any other form of entity.

“Property” means, that parcel or parcels of real estate located at the address set forth in
Exhibit B and legally described on Exhibit B attached hereto (which parcels may be fee estates
or easement estates), together with all rights, privileges, and appurtenances associated therewith,
all buildings, fixtures and other improvements now or hereafter located on such parcels of real
estate (Whether or not affixed to such real estate).
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“Regulated Substances” means ;‘peh*oleum” and “petroleum-based substances” or any
similar terms described or defined in any of the Environmental Laws and any applicable federal,
state, county or local laws applicable to or regulating USTSs.

“Release” means any presence, release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or
other movement of Hazardous Materials, Regulated Substances or USTs.

“Remediation” means any response, remedial, removal, or corrective action, any activity
to cleanup, detoxify, decontaminate, contain or otherwise remediate any Hazardous Materials,
Regulated Substances or USTs, any actions to prevent, cure or mitigate any Release, any action
to comply with any Environmental Laws or with any permits issued pursuant thereto, any
inspection, investigation, study, monitoring, assessment, audit, sampling and testing, laboratory
or other analysis, or any evaluation relating to any Hazardous Materials, Regulated Substances or
USTs. ‘ :

“Rental” means, collectively, the Base Annual Rental and the Additional Rental,
“Rent Adjustment” has the meaning set forth in Section 4.B.
“Successor Lessor” has the meaning set forth in Section 21.

“Taking” means (a) any taking or damaging of all or a portion of the Property (i) in or by
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or
(ii) by reason of any agreement with any condemnor in settlement of or under threat of any such
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de
facto condemnation that constitutes a compensable taking under applicable law. The Taking
shall be considered to have taken place as of the later of the date actual physical possession is
taken by the condemnor, or the date on which the right to compensation and damages accrues
under the law applicable to the Property.

“Threatened Release” means a substantial likelihood of a Release which requires action
to prevent or mitigate damage to the soil, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, ambient air or any other environmental medium comprising or
surrounding any Property which may result from such Release. ‘

“USTs” means any one or combination of tanks and associated product piping systems used

_in connection with storage, dispensing and general use of Regulated Substances.

"WGI" means Winner's Gaming, Inc.

"WGI Agreement” means any and all agreements of Lessee with WGI pursuant to which WGI
currently operates gaming machines or devices and related equipment (or the technological
evolution thereof) on the Property and any Substitute WGI Agreement (as defined in Section 12.F).
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EXHIBIT B

ADDRESS AND LEGAL DESCRIPTION OF PROPERTY
PROPERTY ADDRESS: 7695 - 7699 S. Virginia Street, Reno, Nevada (APN 043-011-48)

PROPERTY LEGAL DESCRIPTION:
Parcel I

The land referred tol herein is situated in the City of Reno, County of Washoe, State of Nevada,
located within a portion of the South Half (S 1/2) of the Northwest Quarter (INW 1/4) of Section
6, Township 19 North, Range 20 East, M.D.M., and bemg more parncularly described as
follows ,

Comm_encing at the Southwest corner as Parcel “C”, a found nail and tag on a fence post, as
shown on Parcel Map No. 218, File No. 388954, on file in the County Recorders Office, Washoe
County, Nevada; thence North 00°16'56" East, a distance of 579.25 feet to the Northerly side of
Longley Lane, Thence along said Northerly side South 69°21'09" West, a distance of 21. 41 feet

to the true point of beginning. .

Thence along the said Northerly line of Longley Lane South 69°21'09" West, a distance of
301.22 feet to the Easterly line of U.S, 395; thence along said Easterly line North 21°04'38"
West, a distance of 653.04 fect; thence leaving said Easterly line North 14°55'49" East, a
distance of 126.66 feet, thence North 89°52'07" East, a distance of 458.81 feet; thence North
19°19'30" West, a distance of 0.78 feet; thence North 84°51'10" East, a distance 0f 213.17 feet to
the Westerly line of South Virginia Street; thence along said Westerly line South 20°39'19" East,
a distance of 257.92 feet; thence leaving said westerly line of South Virginia North 89°40'18"
West, a distance of 275.76 feet; thence South 00°16'56" West, a distance of 406.67 feet to the .

true point of beginning,

" Parcel II

A non-exclusive easement for ingress, egress and access by and for vehicular pedestrian traffic
and vehicle parking as set forth in that certain mutual parking and access agreement recorded
April 12, 1995 in Book 4282, Page 40 as Instrument No. 1885230 of Official Records, Washoe

County Recorder’s Office, Washoe County, Nevada

Note: The above metes and bounds legal description appeared previously in that certain
document recorded August 27, 1996, in Book 4656, Page 716, as Instrument No. 2024695.

Sample Lease o . -
1/4/2006 B-1

000160/09959 GBDOCS 469445v4
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GORDON @ SILVER

April 12,2013

VIA EMAIL & REGULAR MAIL:
Email: l.steven.goldblati@gmail.com

The Goldblatt Law Firm

Attn: L. Steven Goldblatt, Esq.
22 Martin Street

Gilroy, California 95037

Re:  Berry-Hinkley Industries Inc. (“BHI”) Lease Agreement (the “Lease”) with regard
to 7695 S. Virginia St., Reno, Nevada (the “Leased Premises™)

Dear Mr. Goldblatt;

By letter dated March 18, 2013, this office notified your client, Overland Development
Corporation Inc., that it had been retained by BHI and Mr. Jerry Herbst with regard to certain
outstanding obligations due regarding the Leased Premises. In part, we stated that BHI
determined it is simply not in the position to continue to operate the business located on the
Leased Premises and maintain the Lease. The losses it is experiencing can no longer be
sustained. As such, BHI intended to cease to operate the Leased Premises and offered to assist in
a coordinated turnover of the Leased Premises to either your client or its designated party,
affording your client the opportunity to maintain operations and preserve value. We proposed
that all negotiations in this regard must be concluded by April 1, 2013. By virtue of various
delays, and to provide your client more time to consider the alternatives, BHI determined not to
enforce this deadline.

While we have exchanged communications with regard to the Lease and the Leased
Premises, we have not received any communication with regard to such a turnover. We also
understand that Jackson Oil Co. has or will be contacting you with regard to leasing the Leased
Premises.

In the absence of any agreement or a demand by you to vacate the Leased Premises,.BHI
will be vacating the Leased Premises on April 30, 2013. Again, BHI is prepared to coordinate
with you, your client or its designee a turnover of the Leased Premises on or before April 30,

3960 Howarp HUGHES PARKwAY, NINTH FLOOR | Las VEGas, NEvADA 89169
T:702.796.5555 | F:702.369.2666
103565-002/1888559.doc gordonsilver.com
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LASVEGAS | PHOENIX | RENO | WASHINGTON,D.C.
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Gordon Silver

Attorneys and Counselors at Law

April 12, 2013
Page 2

2013. Please contact Chris Kemper at 702-798-6400 immediately, but no later than April 20, to
coordinate a transition plan,
Very truly yours,

GORDON SILVER

& =

GERALD M. GORDON, ESQ.

MMW/crs

cC: Jerry Herbst (via email)
Chris Kemper (via email)
Mark M. Weisenmiller, Esq. (via email)
Marc Berger (via email)

103565-002/1888559.doc
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I
INTRODUCTION

Plaintiffs LARRY J. WILLARD (“Willard”) and OVERLAND DEVELOPMENT
CORPORATION (“Overland”) (collectively, “the Willard Plaintiffs”) move for summary
judgment on Counts 1 and 2 of the First Amended Complaint filed on January 21, 2015, which
seek, respectively, to recover damages incurred as a result of the breach of a long-term corporate
lease agreement by defendant BERRY-HINCKLEY INDUSTRIES (“BHI”) and as a result of
the subsequent breach of the personal guaranty of BHI’s payment and performance under the
lease agreement by defendant Jerry Herbst (“Herbst™) (BHI and Herbst collectively referred to
herein as “Defendants”).

The Willard Plaintiffs also move for summary judgment on the Counterclaim against
them filed by Defendants on April 21, 2015. The integral relationship between Defendants’
counterclaim against the Willard Plaintiffs and the Willard Plaintiffs’ claims against Defendants
warrants addressing both in a single motion. Summary judgment is proper since the plain terms
of the underlying documents impose unequivocal payment obligations on Defendants and
Defendants without question are in default of these obligations.

Accordingly, with respect to the First Amended Complaint, the Willard Plaintiffs request
that the Court enter summary judgment in their favor and against Defendants, jointly and
severally, for the amount of actual damages immediately due and owing to the Willard Plaintiffs.
The Willard Plaintiffs further request that the Court enter summary judgment in their favor
regarding Defendants’ Counterclaim.

This motion is made pursuant to NRCP 56, the attached memorandum of points and
authorities and exhibits thereto, the affidavit of Larry J. Willard, the affidavit of Daniel
Gluhaich, the affidavit of Brian P. Moquin, all pleadings and papers in the record, and upon such
further evidence and argument that may be presented in reply and at the hearing on the motion.
/1
/1
/1
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II.
UNDISPUTED MATERIAL FACTS

On November 18, 2005, as part of a property exchange pursuant to 26 U.S.C. § 1031 (a
“1031 Exchange”), the Willard Plaintiffs entered into a Purchase and Sale Agreement to
purchase a commercial property located at 7695 and 7699 South Virginia Street, Reno, Nevada
(the “Virginia Property”). [Decl. Larry J. Willard at § 3; Ex. 1.] The Purchase and Sale
Agreement contained a lease-back provision under which the seller would lease back the
Virginia Property for a period of twenty years from January 2006 until January 2026 (the “Lease
Term” at a base annual rental rate of $1,464,375.00 with the annual rental rate increasing by two
percent per year. [Decl. Willard at § 4; Ex. 1.1 at§ D.]

On December 2, 2005, BHI and the Willard Plaintiffs executed a Lease Agreement (the
“Virginia Lease”) on the Virginia Property containing the lease terms from the Purchase and
Sale Agreement. [Decl. Willard at 9 5; Ex. 2.]

On February 21, 2006, BHI and the Willard Plaintiffs executed a Subordination,
Attornment and Nondisturbance Agreement in which BHI expressly confirmed that the Virginia
Lease ran until January 2026. [Decl. Willard at 49 6, 7; Ex. 3.2 at § 1.1; Ex. 3.11 at § 2.4; Ex.
3.14.]

On February 17, 2007, counsel for Herbst sent an offer letter to Willard and other
landlords indicating that Herbst intended to acquire BHI’s convenience store assets, which
included the lease of the Virginia Property. [Decl. Willard at q 8; Ex. 4.] In the offer letter,
Herbst offered to personally guarantee BHI’s payments and performance under the Virginia
Lease in return for amending certain terms in the Virginia Lease. [Decl. Willard at 4 9; Ex. 4.1—
4.3.]

On or about March 8, 2007, Willard executed the Landlord’s Estoppel Certificate that
had been requested by Herbst in his offer letter and returned it to Herbst. In paragraph 3 thereof,
Willard certified that the Lease Term ran from January 2006 until January 2026. [Decl. Willard
at 9 10; Ex. 5.]

On March 9, 2007, the Willard Plaintiffs executed an Amendment to the Virginia Lease

.
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(the “Amended Lease”), which modified certain terms of the original Virginia Lease but did not
change the Lease Term and did not substantively modify the remedies available in the event of a
breach. [Decl. Willard atq 11; Ex. 6.]

Also on March 9, 2007, Herbst executed a Guaranty Agreement (the “Personal
Guaranty”) ensuring BHI’s payment and performance under the Virginia Lease. [Decl. Willard
at912; Ex. 7.]

On or about May 18, 2008, Sean Higgins, General Counsel for Terrible Herbst, Inc., sent
a buyout offer to the Willard Plaintiffs’ real estate broker, Daniel Gluhaich (“Gluhaich”), who
forwarded the offer to Willard. BHI’s buyout offer contained terms of a proposed buyout by
BHI of the Virginia Lease. [Decl. Willard at § 13; Ex. 8.] Included with BHI’s buyout offer was
a copy of the Virginia Lease confirming that the Lease Term ran from January 2006 through
January 2026. [Decl. Willard at q 14; Ex. 8.18.]

In September 2008, due to BHI having threatened to walk away from the Virginia Lease,
Willard commissioned CB Richard Ellis to conduct an appraisal of the Virginia Property (the
“2008 Appraisal”). The appraisal was issued on October 16, 2008 and concluded that the fair
market value of the Virginia Property as leased was $19,700,000.00. [Decl. Willard at § 15; Ex.
9.]

On March 1, 2013, without providing any notice, BHI defaulted on the Virginia Lease by
not sending the rent payment for March 2013.

On March 10, 2013, having still not received the monthly rental payment from BHI,
Willard called BHI’s finance department and was told that BHI was no longer going to pay rent.
Willard immediately retained counsel who sent a letter to Herbst on March 12, 2013 demanding
payment of the March 2013 rent. [Decl. Willard at 49 16—17; Ex. 10.] Willard also immediately
contacted Gluhaich and had him engage in efforts to sell the Virginia Property and/or find a new
tenant. [Decl. Willard at 9 18.]

On March 18, 2013, counsel for BHI and Herbst responded to Willard’s counsel’s letter
with an unacceptable settlement offer that in no way indicated that BHI and Herbst intended to

cure the breach nor honor the Personal Guaranty. [Decl. Willard at § 19; Ex. 11.]
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On April 12, 2013, counsel for BHI and Herbst sent a letter to Willard’s attorney
indicating that BHI did not intend to cure the breach and planned to vacate the Virginia Property
on April 30, 2013. [Decl. Willard at 9 20; Ex. 12.]

Shortly thereafter, Willard appealed to BHI through Gluhaich to remain on the Virginia
Property until Willard was able to find a buyer or a new tenant so that the Virginia Property
would retain its value. Consequently, BHI and the Willard Plaintiffs entered into an interim
“Operation and Management Agreement” with BHI, effective May 1, 2013, under which BHI
agreed to continue active operations on the Virginia Property. Willard agreed to this Operation
and Management Agreement because Willard knew that the amount of rent at issue, which at
that point was $140,175.55 per month, would be difficult to obtain from a new tenant if the
Virginia Property were to “go dark.” Herbst did not sign the Operation and Management
Agreement nor is there any mention within it of the Personal Guaranty. [Decl. Willard at 9 21;
Ex. 13.]

Willard hired consultant Greg Breen (“Breen”) to accompany him to the Virginia
Property to assess its condition and provide guidance regarding mitigation of damages. From
2004 until Herbst purchased BHI in July 2008, Breen was the Senior Vice President of
Operations and General Manager for BHI and his office was located on the Virginia Property.
Willard visited the Virginia Property on May 26, 2013 and Breen accompanied Willard there on
May 27, 2013. They discovered that the Virginia Property was in a shambles and was barely
operating. For example, all signage had been removed, there were severe maintenance issues,
the grass had not been cut, and the front door had been broken and was half boarded up. The
quick lube facility was a mess and was not operational; several employees told us that they did
not have enough supplies to conduct operations. The point-of-sale computer and the controller
were both missing from the car wash rendering it inoperable, and there were no staff in the car
wash. The convenience store was in the final stage of being shut down, with shelves left bare
and inventory being moved or sold through. Subsequently, Breen provided Willard with an
assessment of the fair rental value of the Virginia Property assuming it was made operational.

Willard paid Breen $2,500.00 for his services. [Decl. Willard at 4 22; Ex. 14.]
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During his visit to the Virginia Property in May 2013, Willard took photographs of the
Virginia Property. These photographs confirm that as of May 27, 2013, the Virginia Property
was not fully operational, all signage had been removed, the grounds had not been maintained,
and aspects of the premises were in need of repair, including the front door. [Decl. Willard at 99
23-44; Exs. 15, 16.]

On June 1, 2013, BHI vacated the Virginia Property having paid no rent whatsoever
since February 1, 2013. Under the terms of the Operation and Management Agreement, BHI
had until July 20, 2013 to provide the Willard Plaintiffs with a profit and loss statement certified
by an officer of BHI with accompanying documentation and to remit net profits earned during
May 2013 minus a $10,000.00 “fee.” [Decl. Willard at § 45; Ex. 13.2 at § 4.]

On June 4, 2013, the Willard Plaintiffs hired Tholl Fence to install a security fence
around the Virginia Property, which BHI had abandoned four days earlier and had left in
shambles. Willard paid Tholl Fence $2,668.62 to install this security fence. [Decl. Willard at
46; Ex. 17.]

On June 18, 2013, because Willard had been served with a notice of foreclosure on the
Virginia Property, he filed a Chapter 11 bankruptcy petition. [Decl. Willard at 4 47; Ex. 18.]

On July 18, 2013, the National Credit Union Administration Board (“NCUAB”) acting
as liquidating agent for Telesis Community Credit Union with whom the Willard Plaintiffs had
financed purchase of the Virginia Property filed a motion in bankruptcy court to terminate the
automatic stay. [Decl. Willard at 4 48; Ex. 19.] On August 9, 2013, the bankruptcy court granted
NCUAB’s motion. [Decl. Willard at q 49; Ex. 20.] Consequently, Willard filed a motion to
dismiss his bankruptcy case. [Decl. Willard at § 50; Ex. 21.]

On August 27, 2013, BHI filed a Proof of Claim in Willard’ bankruptcy case claiming
they were entitled to $65,976.20 as a result of the Operation and Management Agreement. The
Proof of Claim was attested to under penalty of perjury by John P. Desmond, Esq., shareholder
of Gordon Silver, as “the creditor’s authorized agent.” Attached to the Proof of Claim were two
exhibits, the first being a copy of the Operation and Management Agreement and the second

purporting to be BHI’s Profit and Loss report “For the Five Months Ending May 31, 2013.”
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[Decl. Willard at 4 51; Ex. 22.]

On September 5, 2013, Willard’s bankruptcy attorney filed an Objection to Claim
regarding BHI’s Proof of Claim, objecting on the grounds that, inter alia, the debtor is excused
from payment as a consequence of claimant’s material breach and the claim is based on
erroneous accounting. [Decl. Willard at 4 52; Ex. 23.]

On September 30, 2013, the bankruptcy court granted Willard’s motion to dismiss his
bankruptcy case. [Decl. Willard at § 61; Ex. 29.]

In October 2013, Willard paid $1,000.00 to Santiago Landscape & Maintenance to clean
up the Virginia Property. [Decl. Willard at 9 62; Ex. 30.]

On February 10, 2014, as part of their efforts to obtain financing for purchase of the
Virginia Property via a short sale, Longley Partners, LLC through Heritage Bank of Nevada
commissioned an appraisal of the Virginia Property to assess its “as is” value (the “2014
Appraisal”). In this appraisal, the “as is” appraised value of the Virginia Property was
determined to be $4,270,000.00. [Decl. Willard at § 63; Ex. 31.]

On March 6, 2014, the Virginia Property was sold via a short sale for a total of
$4,050,354.68. Of that amount, $65,936.98 went to pay the outstanding 2012 and 2013 Washoe
County property taxes that had not been paid by BHI. [Decl. Willard at § 64; Ex. 32.]

On November 6, 2013, the Willard Plaintiffs received a utility bill from Nevada Energy
for $10,393.35 in charges stemming from gas and electricity usage on the Virginia Property
since the date BHI abandoned it. [Decl. Willard at 9] 65; Ex. 33.]

In violation of their duty under the Virginia Lease, BHI allowed insurance on the
Virginia Property to lapse. [Ex. 2.5-2.8.] Consequently, starting in June 2013, the Willard
Plaintiffs paid a total of $7,206.00 to maintain insurance on the Virginia Property for the period
June 1, 2013 through June 1, 2014. [Decl. Willard at ] 66; Ex. 34.]

From September 6, 2013 through May 26, 2015, counsel for Defendants periodically
forwarded to the Willard Plaintiffs’ attorneys various Notices of Violation issued by the City of
Reno. Without exception, the violations alleged were issued as a result of weeds and rubbish on

the Virginia Property. BHI and Herbst expressly refused to take responsibility for payment of
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these fines, and consequently they remain outstanding. [Decl. Willard at § 67; Ex. 35.]
I11.
ARGUMENT
A. LEGAL STANDARD

1. Summary Judgment.

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the Court demonstrate
that no genuine issues of material fact exist, and the moving party is entitled to judgment as a
matter of law. Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002).
Substantive law controls whether factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A genuine issue of material fact is one where the
evidence is such that a reasonable jury could return a verdict for the nonmoving party. Valley
Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1282 (1989).

The Nevada Supreme Court has held that the non-moving party may not defeat a motion
for summary judgment by relying “on gossamer threads of whimsy, speculation and conjecture.”
Wood v. Safeway, 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005). When a motion for summary
judgment is made and supported as required by NRCP 56, the non-moving party must not rest
upon general allegations and conclusions, but must by affidavit or otherwise set forth specific
facts demonstrating the existence of a genuine factual issue. /d.

The pleadings and proof offered in a motion for summary judgment are construed in the
light most favorable to the non-moving party. Hoopes v. Hammargren, 102 Nev. 425, 429, 725
P.2d 238, 241 (1986). However, the non-moving party still “bears the burden to ‘do more than
simply show that there is some metaphysical doubt’ as to the operative facts in order to avoid
summary judgment being entered.” Wood, supra, 121 Nev. at 732, 121 P.3d at 1031. “To
successfully defend against a summary judgment motion, ‘the nonmoving party must transcend
the pleadings and, by affidavit or other admissible evidence, introduce specific facts that show a
genuine issue of material fact.”” Torrealba v. Kesmetis, 124 Nev. 95, 100, 178 P.3d 716, 720
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(2008) (quoting Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 72 P.3d 131 (2007)).

2. Interpretation of contract terms.

Under Nevada law, there is no right to interpret an agreement as meaning something
different from what the parties intended as expressed by the language they saw fit to employ.
Reno Club, Inc. v. Young Investment Co., 64 Nev. 312, 324, 182 P.2d 1011, 1017 (1947). When
the contract at issue is clear on its face, the Court must enforce the contract as it is written.
Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005). “The
court has no authority to alter the terms of an unambiguous contract.” Id.; see also Kaldi v.
Farmers Ins. Exch., 117 Nev. 273,281, 21 P.3d 16, 21 (2001) (stating that courts are not free to
modify or vary the terms of an unambiguous contract). Where a contact is unambiguous, parole
evidence may not be introduced to interpret the agreement of the parties. See Margrave v.
Dermody Props., 110 Nev. 824, 829, 878 P.2d 291, 294 (1994), citing Farmers Ins. Exch. v.
Young, 108 Nev. 328, 333 n.3, 832 P.2d 376 (1992); Canfield v. Gill, 101 Nev. 170, 171 n.1, 693
P.2d 1259 (1985).

3. Interpretation of express indemnity provisions.

An indemnity provision must be interpreted by the Court as a matter of law so long as
extrinsic evidence is not required to interpret the indemnity language. Continental-Heller Corp.
v. Amtech Mechanical Services, Inc., 53 Cal.App.4th 500, 504, 61 Cal.Rptr.2d 668, 670 (1997).
Contractual, or express, indemnity arises when two parties agree, pursuant to a contractual
provision, that one party will reimburse the second party for liability from the first party's
actions. See George L. Brown Ins. Agency, Inc. v. Star Ins. Co. (“George L. Brown”), 126 Nev.
316,237 P.3d 92, 96 (2010); Continental Casualty Co. v. Farnow, 79 Nev. 428, 386 P.2d 90
(1963).

Where the parties have expressly contracted with respect to the duty to indemnify, the
extent of that duty must be determined from the contract. See George L. Brown, supra, 126 Nev.
at 316. Thus, the contract should be read as a whole and given a construction that will
accomplish the object of providing indemnity for the losses covered by the contract. American

Excess Inc. Co. v. MGM Grand Hotels, Inc., 102 Nev. 601, 604, 729 P.2d 1352 (1986); National
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Union Fire Ins. v. Reno's Exec. Air, 100 Nev. 360, 682 P.2d 1380 (1984).
B. DEFENDANTS’ COUNTERCLAIM

1. Allegations in the Counterclaim.

BHI’s Counterclaim against the Willard Plaintiffs alleges two causes of action, both
stemming from the Operating Agreement entered into between BHI and the Willard Plaintiffs on
May 1, 2013. In Count 1 (“Breach of Contract”), Defendants assert that “BHI performed under
the terms of the Operation Agreement” [Def. Counterclaim at p. 12, 4 16] and allege that the
Willard Plaintiffs have breached the Operation and Management Agreement by failing to pay to
BHI the negative Net Profits earned by BHI during May 2013 plus the $10,000.00 “Fee” as
required by Section 4 of the Operation and Management Agreement. [/d. at 99 17, 18.] In Count
2 (“Declaratory Relief”), Defendants seek a judicial declaration that BHI and Herbst are not
responsible for any of the rental payments the Willard Plaintiffs claim were incurred during May
2013. Defendants also seek attorney fees and costs, citing the indemnification clause in the
Operation and Management Agreement.

2. Terms of the Operation and Management Agreement.

In April 2013, in an effort to mitigate damages, Willard negotiated with BHI for BHI to
continue their operations on the Virginia Property until a buyer or a new tenant was found so
that the premises would retain its value. [Decl. Willard at 4 21.] Willard recognized that it
would be difficult to find a new tenant willing to pay the $140,175.55 per month—the amount of
BHI’s monthly rent at that time—were the Virginia Property to “go dark.” [/d.] Consequently,
the parties entered into an Operation and Management Agreement under which, in return for
maintaining “continuous operation” of the Virginia Property and paying to the Willard Plaintiffs
the Net Profits earned through continued operation, BHI would have no obligation to pay rent
but instead would be entitled to a “Fee” of $10,000.00 per month from the Willard Plaintiffs,
which was to be deducted from the Net Profits for the month. If the balance owed was negative,
BHI would be entitled to payment of the negative balance from the Willard Plaintiffs. BHI was
required to tender an accounting and documentation certified by an officer of BHI to be accurate

within fifty days from the end of each month of continued operation. [Ex. 13.2 at §§ 4, 5.]
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Except as otherwise provided for under the Operation and Management Agreement, BHI’s use
and occupancy of the Virginia Premises was to be on the same terms and provisions as set forth
in the Virginia Lease. [Ex. 13.4 at § 10.]

3. BHI’s numerous breaches of the Operation and Management Agreement.

A “material breach” is defined as “a failure to do something that is so fundamental to a
contract that the failure to perform that obligation defeats the essential purpose of the contract or
makes it impossible for the other party to perform under the contract.” 23 Richard A. Lord,
Williston on Contracts § 63:3 (4th ed.) (citing Lauderdale County School Dist. v. Enterprise
Consol. School Dist., 24 F.3d 671 (5th Cir. 1994); Horton v. Horton, 487 S.E.2d 200 (Va.
1997)). Moreover, a breach is “material” if the breach is “such that upon a reasonable
interpretation of the contract, the parties considered the breach as vital to the existence of the
contract.” Id. See also Stone Forest Industries. Inc. v. U.S., 973 F.2d 1548, 1550-51 (Fed. Cir.
1992) (stating that a material breach of contract “depends on the nature and effect of the
violation in light of how the particular contract was viewed, bargained for, entered into, and
performed by the parties”). Finally, “[t]he importance or materiality of contract terms must be
assessed in context and in light of the expectations of the parties at the time the original contract
was formed.” Interbank Investments v. Vail Valley Consolidated Water District, 12 P.3d 1224,
1229 (Col. Ct. App. 2000).

An implied covenant of good faith and fair dealing exists in every Nevada contract and
essentially forbids arbitrary, unfair acts by one party that disadvantage the other. See
Consolidated Generator v. Cummins Engine, 114 Nev. 1304, 1311, 971 P.2d 1251, 1256 (1998);
Overhead Door Co. v. Overhead Door Corp., 103 Nev. 126, 128, 734 P.2d 1233, 1235 (1987).

As shown below, BHI failed to fulfill their obligations under the Operation and
Management Agreement to maintain continuous operations at the Virginia Property, failed to
maintain and repair the Virginia Property, undermined the ability of the operation to make a
profit by removing all signage, failed to timely provide documentation of Net Profits, failed to
provide certified documentation of Net Profits, and tendered a facially fraudulent accounting

statement of Net Profits.
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a. BHI failed to continuously operate the Virginia Property.

BHI’s assertion in their counterclaim that BHI “performed under the terms of the
Operation Agreement” is false. [Def. Counterclaim at p. 12, § 16.] The Operation and
Management Agreement was conditioned upon BHI maintaining continuous operation of the
Virginia Property through the entire month of May 2013, but as of May 26, 2013 and very likely
earlier, the car wash and quick lube facilities were not operational, the convenience store was not
fully stocked and was in the final stage of being shut down, all signage had been removed from
the premises, and maintenance, upkeep and repairs had been wholly neglected, perhaps most
outrageously evidenced by the fact that half of the front door to the convenience store had been
broken and simply boarded up rather than fixed. [Decl. Willard at 4 22—44; Exs. 15, 16.] BHI’s
failure to operate the Virginia Property continuously for the entire month of May 2013
constitutes a material failure of consideration upon which BHI’s duty to pay rent had been
expressly conditioned. [Ex. 13.3 at 4 5.]

b. BHI failed to maintain and repair the Virginia Property.

Furthermore, under Section 13 of the Virginia Lease as incorporated by reference in
Section 10 of the Operation and Management Agreement, BHI was required to keep “all of the
buildings, structures, improvements and signs erected on the Property in good and substantial
order, condition and repair, including but not limited to replacement, maintenance and repair
of ... doors, . .. mechanical equipment, . . . mowing of lawns and care, weeding and
replacement of plantings . . . removal of trash, maintenance of . . . signage on Property. . .” [Ex.
2.11 at § 13.] BHI breached these requirements by, for example, failing to repair the front door
to the convenience store [Decl. Willard at 99 36, 37; Ex. 15.12-15.13.], failing to maintain
and/or repair the mechanical equipment that ran the car wash [Decl. Willard at § 22; Decl.
Gluhaich at 9 13; Ex. 37], failing to mow the lawns and remove weeds [Decl. Willard at 99 30,
39, 42; Exs. 15.6, 15.15, 15.18], failing to remove trash from the premises [Decl. Willard at q
42, 67; Exs. 15.18, 35], failing to maintain signage [Decl. Willard at 4] 28-36; Exs. 15.4—-15.12],
and failing to fix numerous awnings that had been destroyed [Decl. Willard at 9 39—41; Ex.
15.15-15.17].
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c. BHI removed all signage from the Virginia Property.

On top of BHI failing to keep the car wash and quick lube facility operational and the
convenience store fully operational for the entire month of May 2013, BHI removing all signage
from the Virginia Property constitutes bad faith failure to perform under the Operation and
Management Agreement, especially in light of the fact that the Willard Plaintiffs were entitled to
payment of the Net Profits earned from BHI’s operation which were indisputably undermined by
the removal of all signage from the premises.

d. BHI failed to timely provide certified documentation of Net Profits.

In addition, BHI failed to comply with the requirements of the Operation and
Management Agreement to provide an accounting and documentation in support thereof
certified by an officer of BHI and to do so by July 20, 2013. [Ex. 13.2 at § 4.] The only
documentation ever provided to the Willard Plaintiffs regarding BHI’s Net Profits for May 2013
was an exhibit attached to BHI’s proof of claim for $65,965.20 filed on August 27, 2013 in
Willard’s bankruptcy case, the exhibit purporting to be a Profit and Loss Statement “For the Five
Months Ending May 31, 2013” alleging total negative net profits of $55,965.20. [Ex. 22.9—
22.12.] However, the Profit and Loss Statement was not certified by an officer of BHI, was not
tendered by July 20, 2013, did not purport to be an accounting of the net profits just for May
2013, and contained fraudulent expense claims. BHI may argue that the automatic stay imposed
by Willard’s bankruptcy petition precluded tendering their accounting for May 2013 by the
deadline, but Overland was also a party to the Operation and Management Agreement, had not
filed for bankruptcy protection, and the automatic stay was never expanded to apply to Overland.

e. BHI tendered a provably false accounting of Net Profits.

Moreover, BHI failed to tender an accounting for the month of May 2013, instead
submitting a Profit and Loss Statement “For the Five Months Ending May 31, 2013.”
Regardless of whether or not the Profit and Loss Statement was mislabeled and was meant to
constitute an accounting solely for the month of May 2013, it is undisputed that BHI paid no
property taxes on the Virginia Property for the last quarter of 2012 onward. [Decl. Willard at 9
55,57,59, 60, 64; Exs. 24.4 at 9 5,25.4 at 9 5, 27, 28, 32.] However, in the Profit and Loss
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Statement, BHI seeks $4,148.14 for “Real Estate Tax” expenses that were not paid by BHI.
[Decl. Willard at § 53; Ex. 22.10-22.12.]

Other evidence of fraudulent accounting is manifest in the Profit and Loss Statement.
For example, BHI claims $228.00 in expenses for purchase of smog certificates and yet the
income from “Lube Sales — Emissions” is zero. [Ex. 22.11.]

BHI also claims $10,428.26 in expenses for purchase of bulk oil and filters with oil sales
being $15,665.86. [Id.] However, in December 2012, BHI purchased $6,541.74 in bulk oil and
filters and had oil sales of $31,020.62. [Decl. Willard at § 58; Ex. 26.3.] Hence, BHI claims to
have incurred 59% more in expenses in May 2013 while sales were 50% lower.

BHI also claims to have incurred a total of $12,362.14 for “Repair and Maintenance” of
the convenience store [Ex. 22.10.] However, BHI reported expenses for “Repair and
Maintenance” totaling $25,349.94 for the entire year of 2012. [Ex. 26.2] Hence, BHI claims to
have incurred expenses for “Repair and Maintenance” for the single month of May 2013 that
were 49% of the total expenses for “Repair and Maintenance” incurred by BHI over twelve
months during 2012.

In the Profit and Loss Statement, BHI claims to have earned $49,869.65 in “C-Store
Sales,” but spent $50,684.08 in “C-Store Purchases.” [Ex. 22.10.] In other words, in terms of
operation of the convenience store during May 2013, just considering merchandise sales and
purchases BHI claims to have incurred a net loss of $814.43—a negative 1.6% gross margin. In
contrast, for December 2012 BHI reported “C-Store Sales” of $68,314.69 with “C-Store
Purchases” of $51,392.89—a 24.8% gross margin. [Ex. 26.2.] For the entire year of 2012, BHI
reported “C-Store Sales” of $883,737.96 with “C-Store Purchases” of $654,323.90—a 26%
gross margin. [/d.] At the very least, BHI’s claim in the Profit and Loss Statement manifests bad
faith.

Consequently, in light of BHI’s numerous material breaches of the Operation and
Management Agreement, BHI’s bad faith conduct, BHI having seriously undermined the
Willard Plaintiffs’ attempt to mitigate damages, and BHI’s fraudulent claims, the Willard

Plaintiffs are entitled to judgment on all Counts of Defendants’ Counterclaim as a matter of law.
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C. BHI BREACHED THE VIRGINIA LEASE

To prevail on a breach of contract claim, a plaintiff must establish that (A) a valid
contract existed between plaintiff and defendant, (B) the plaintiff performed or was excused
from performance, (C) the defendant breached, and (D) plaintiff sustained damages as a result of
the breach. Nev. Contract Servs., Inc. v. Squirrel Companies, Inc., 119 Nev. 157, 161, 68 P.3d
896, 899 (2003); see also Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000) (“[a]
breach of contract may be said to be a material failure of performance of a duty arising under or
imposed by agreement”).

Here, in pertinent part, Section 4(D) of the Virginia Lease states:

All Rental and other Monetary Obligations which Lessee is required to pay
hereunder shall be the unconditional obligation of Lessee and shall be payable in
full when due without any setoff, abatement, deferment, deduction or
counterclaim whatsoever, except as set forth herein.

[Ex. 2.2 at § 4(D).] Furthermore, in pertinent part, Section 7 of the Virginia Lease states:

It is the intention of the parties except as expressly provided herein that this Lease
shall not be terminable for any reason by Lessee, and that Lessee shall in no event
be entitled to any abatement of, or reduction in, Rental payable under this Lease,
except as otherwise expressly provided herein. Any present or future law to the
contrary shall not alter this agreement of the parties.

[Ex. 2.4 at § 7.] Itis undisputed that BHI was obligated under the Virginia Lease to make
monthly payments to the Willard Plaintiffs but failed to do so beginning on March 1, 2013 and
continuing to the present date. [Decl. Willard at 4] 16-20; Exs. 10-12.] It is further undisputed
that despite Plaintiffs’ demands, BHI made no further payments as required under the Virginia
Lease.

Consequently, it is undisputed that BHI breached the Virginia Lease.
D. HERBST BREACHED THE PERSONAL GUARANTY

Under Nevada law, an “unconditional” guaranty is enforceable by its terms. See Daly v.
Del E. Webb Corp., 96 Nev. 359, 361, 609 P.2d 319, 320 (1980); Owens-Corning Fiberglass
Corp. v. Texas Comm. Bank Nat’l Ass’n, 104 Nev. 556, 558-59, 763 P.2d 335, 336 (1988).
Specifically, an “absolute guaranty is one which is conditioned solely upon the event of default

by the principal obligor of fulfillment of the duty the performance of which is guaranteed.” /d.
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Under the Personal Guaranty, Herbst “unconditionally, absolutely and irrevocably
guarantees the timely payment and performance of each of BHI’s obligations arising out of and
under the Lease. . . . The Guarantor’s guaranty made hereby is a guaranty of timely payment
and performance of the Guaranteed Obligations and note merely of collectability or
enforceability of such obligations.” [Ex. 7.1 at § 1.] The Personal Guaranty further provides that
Defendant “agrees that if and to the extent that BHI either (a) fails to satisfy any of the
Guaranteed Obligations and fails to remedy such failure within thirty (30) days after receiving
written notice from the Lessor of such failure, . . . the Guarantor will be directly responsible for
the full extent of any unsatisfied Guaranteed Obligations.” [/d.] The Personal Guaranty further
provides that, “This agreement is an unconditional, absolute, present and continuing guaranty of
payment and performance . . .” [/d.]

Furthermore, the Personal Guaranty provides:

[T]he obligations of the Guarantor hereunder shall not be impaired, affected or
released by, any of the following: (i) any modification, supplement, extension or
amendment of any of the Guaranteed Obligations or the Lease; [ * * * ] (vi) any
transfer of the assets of Lessor to, or any consolidation or merger of the Lessor
with or into, any other entity; [ * * * ]. The Guarantor hereby waives any defense
to its obligations hereunder that might arise as a result of any of the foregoing,
and hereby waives the effect of any fact, circumstance or event of any nature
whatsoever that would exonerate, or constitute or give rise to a defense to, the
obligation of a surety or guarantor.

[Ex. 7.1-7.2 at 4 2.] The Operation and Management Agreement did not alter the Personal
Guaranty. [Decl. Willard at 4 21; Ex. 13.] The Amended Lease also had no effect on the
Personal Guaranty. [Decl. Willard at § 11; Ex. 6.]

It is undisputed that Herbst was notified of BHI’s breach of the Virginia Lease but failed
to meet his obligations under the Personal Guaranty. [Decl. Willard at 9 16-20; Exs. 10—12.]
Consequently, it is beyond dispute that Herbst breached the Personal Guaranty and is
absolutely liable to the Virginia Plaintiffs for damages.
/1
/1
/1
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E. BHI AND HERBST ARE LIABLE FOR DAMAGES

“It is fundamental that contract damages are prospective in nature and are intended to
place the nonbreaching party in as good a position as if the contract had been performed.” Colo.
Environments, Inc. v. Valley Grading Corp., 105 Nev. 464, 470, 779 P.2d 80, 84 (1989); Eaton
v. J. H., Inc., 94 Nev. 446, 460, 581 P.2d 14, 16 (1978) (“The goal of a damage award for breach
of contract is that ‘the breaching party must place the nonbreaching party in as good a position
as if the contract were performed.’”).

By virtue of BHI’s breach of the Virginia Lease and the breach by Herbst of the Personal
Guaranty, the Willard Plaintiffs incurred significant damages for which Defendants are jointly
and severally liable. The affidavits and exhibits attached hereto and submitted herewith properly
evidence the amount of Defendants’ liabilities to the Willard Plaintiffs sufficient to support
summary judgment on the issue of damages. GM Dev. Co. v. Community Am. Mortgage Corp.,
165 Ariz. 1, 5-6, 795 P.2d 827, 831-32 (App. 1990) (awarding summary judgment against lessee
and guarantor where landlord’s affidavit recited that it was made on personal knowledge and
business records and calculated the amount due and owing). These damages fall into four
categories: breach-induced expenses, unpaid rent, accelerated rent, and diminution in value.
Each category of damages is addressed below.

1. Breach-induced expenses.

The Willard Plaintiffs incurred expenses as a result of Defendants’ breaches totaling
$27,032.97, not including attorney fees and costs incurred in the instant matter. [Decl. Willard at
99 69, 74.] These expenses are comprised of the following:

e $2,500.00 paid to Greg Breen to assess the condition of the Virginia Property and
provide guidance regarding mitigation of damages caused by BHI’s breach [/d. at ] 22; Ex. 14].
The Willard Plaintiffs are entitled to damages for this expense by virtue of the Virginia Lease,
which allows recovery of “costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).]

o $2,668.62 paid to Tholl Fence [Decl. Willard at 4 46; Ex. 17]. The Willard Plaintiffs are
entitled to damages for this expense by virtue of the Virginia Lease, which allows recovery of

“costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).]
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e $7,206.00 paid to Berkshire Hathaway to obtain insurance on the Virginia Property
[Decl. Willard at § 66; Ex. 34]. The Virginia Lease required BHI to maintain, at its sole
expense, insurance on the Virginia Property and insurance related to its operations on the
Virginia Property “throughout the Lease Term.” [Ex. 2.5-2.8 at § 10.] In the event that BHI
failed to comply with the insurance-related terms of the Virginia Lease, the Willard Plaintiffs are
“entitled to procure such insurance” and “[a]ny sums expended by Lessor in procuring such
insurance shall be Additional Rent and shall be repaid by Lessee, together with interest thereon
at the Default Rate, from the time of payment by Lessor until fully paid by Lessee . . .” [Ex. 2.8
at 9 2; see also Ex. 2.4 at § 7.]

e $1,000.00 paid to Santiago Landscape for their work pruning trees, trimming shrubs,
removing weeds, mowing grass, and clearing refuse from the Virginia Property [Decl. Willard at
9 62; Ex. 30]. The Virginia Lease required BHI, at its sole cost and expense, to handle these
maintenance activities. [Ex. 2.11 at § 13.]

e $10,393.35 in utility costs incurred from NV Energy [Decl. Willard at § 65; Ex. 33]. The
Virginia Lease required BHI to pay all charges for utility services supplied to the Virginia
Property during the Lease Term. Expenses incurred by the Willard Plaintiffs due to failure of
BHI to pay utility charges are deemed Additional Rent, with the Willard Plaintiffs having the
same rights and remedies as for a failure to pay Base Annual Rent. [Ex. 2.5 at § 9.] The Willard
Plaintiffs are further entitled to compensation for this expense by virtue of the Virginia Lease,
which allows recovery of “costs of operating the Property until relet.” [Ex. 2.17 at § 20(B)(i)(v).]

e A total of $3,265.00 for fines imposed by the City of Reno for the unmaintained and
non-Code-compliant condition in which BHI left the Virginia Property [Decl. Willard at 9 67;
Ex. 35]. BHI expressly indemnified the Willard Plaintiffs against any losses caused by, incurred
or resulting from BHI’s breach of, default under, or failure to perform any term or provision of
the Virginia Lease, including losses in the form of fines, penalties, and interest. [Ex. 2.14 at §
15; Ex. 2.33 at def. of “Losses.”]

The Virginia Lease imposes a late payment charge of 5% for failure to pay within ten

days any payment required under its terms. [Ex. 2.3-2.4 at § 4.] The Virginia Lease also
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imposes interest at the “Default Rate” of 18% on any payments required under its terms that are
not paid within ten days. [/d.] With the late payment charges and interest are applied, as of
October 16, 2017 the total damages for expenses is $48,097.79. [Decl. Willard at 9 68, 69;
Decl. Moquin at 9 3-5; Ex. 36.1 at Table II.]

2. Damages for unpaid rent.

BHI ceased paying rent under the Virginia Lease on March 1, 2013 but did not vacate the
premises until June 1, 2013. The Operation and Management Agreement was to allow BHI to
avoid rent obligations for May 2013 in return for maintaining continuous operations on the
Virginia Property and paying the Net Profits earned through such operation to the Virginia
Plaintiffs, but, as discussed above, BHI not only failed to keep the Virginia Property operational
for the entire month of May 2013, they also blatantly undermined operational earnings and
overstated expenses. Consequently, by virtue of these material breaches, fraudulent accounting,
and bad faith conduct, all of which go to the purpose of the Operation and Management
Agreement, BHI should be held liable for rent for May 2013 in addition to being indisputably
liable for rent for March and April 2013.

Monthly rent for each of the months of March, April, and May 2013 was $140,175.55,
which sums to $420,526.65. The Virginia Lease imposes a late payment charge of 5% for
failure to pay within ten days any payment required under its terms. [Ex. 2.3-2.4 at § 4.] The
late payment charge for each of the months of March, April, and May 2013 is $7,008.78, which
sums to $21,026.34. The Virginia Lease also imposes interest on Rental payments not received
within ten days of being due at a Default Rate of 18%. [Id.; Ex. 2.17 at § 20(B)(1)(iii).]
Applying interest from the due dates of each unpaid monthly rental payment, and including the
late payment charges, as of October 16, 2017, total damages for unpaid rent is $785,670.52.
[Decl. Willard at 9 72; Decl. Moquin at 9 12(a); Ex. 36.5 at Table VIL.]

3. Accelerated rent damages.

The Virginia Lease provides that in the event of a default, the Virginia Plaintiffs are
entitled to damages for accelerated rent, the amount thereof being “the present value of the

balance of the Base Annual Rental for the remainder of the Lease Term using a discount rate of
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four percent (4%), less the present value of the reasonable rental value of the Property for the
balance of the Term remaining after a one-year period following repossession using a discount
rate of four percent (4%).” [Ex. 2.17 at § 20(B)(i)(iv).] Applying the specified discount rate of
4%, the net present value of future rent from June 1, 2013 through the end of the Lease Term,
including 2% increases per annum as specified in the Virginia Lease [Ex. 2.2 at § 4(B)] is
$18,633,372.30. [Decl. Willard at 4 70; Decl. Moquin at § 8; Ex. 36.2-36.5 at Table I1I.] The
fair rental value of the Virginia Property is $38,206.00 per month. [Decl. Gluhaich at Y 15-18;
Decl. Willard at 9 70; Ex. 31.51.] The net present value of the fair rental value applied for the
period one year following repossession of the Virginia Property through the end of the Lease
Term is $4,078,503.33. [Decl. Willard at § 70; Decl. Moquin at § 9; Ex. 36.2-36.5 at Table IV.]
Hence, the amount of accelerated rent damages is $14,554,863.98. Including interest at the
Default Rate as authorized by Section 4 of the Willard Lease, as of October 16, 2017, total
damages for accelerated rent is $26,024,894.31. [1d.]

4. Damages for diminution in value.

Under Nevada law, a landlord can recover damages for the diminution in value of a
property due to a tenant’s beach of a lease. Hornwood v. Smith’s Food King No. 1 (“Hornwood
1”), 105 Nev. 188, 190, 772 P.2d 1284, 1286 (1989), aff’d, Hornwood v. Smith’s Food King No.
1 (“Hornwood I1"), 107 Nev. 80, 807 P.2d 208 (1991). Damages for diminution in value are
measured by “the difference between the ‘present worth of the property with the lease less the
present worth of the property without the lease.”” Hornwood 11, 107 Nev. at 84 (citing
Washington Trust Bank v. Circle K Corp., 15 Wash.App. 89, 546 P.2d 1249 (1976)). In the
instant case, BHI expressly indemnified the Willard Plaintiffs against losses in the form of
diminution in value in the event that BHI defaulted or otherwise breached the Virginia Lease.
[Ex. 2.14 at § 15; Ex. 2.33 at def. of “Losses.”]

The fair market value of the Virginia Property with the lease was determined to be
$19,700,000.00 through an appraisal commissioned in 2008 by the Willard Plaintiffs that was
prepared by CB Richard Ellis. [Decl. Willard at q 15; Decl. Gluhaich at 99 5-9; Ex. 9.] Based

on his knowledge of the market and his experience in marketing the Virginia Property, the
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Willard Plaintiffs’ designated expert Daniel Gluhaich found the fair market value of the Virginia
Property immediately prior to BHI’s breach of the Virginia Lease on June 1, 2013 to be
$19,700,000.00. [Decl. Gluhaich at 4 9.]

The fair market value of the Virginia Property without the lease was determined to be
$4,270,000.00 through an appraisal commissioned in 2014 by Longley Partners, LLC (the “2014
Appraisal”). [Decl. Willard at 9 63; Decl. Gluhaich at 9 15-16; Ex. 31.] Based on his review of
the 2014 Appraisal, his experience in marketing the Virginia Property, and his knowledge of the
real estate market in Northern Nevada, the Willard Plaintiffs’ designated expert Daniel Gluhaich
found the fair market value of the Virginia Property without the lease following BHI’s breach of
the Virginia Lease to be $4,270,000.00. [Decl. Gluhaich at § 16.]

Accordingly, the diminution in value damages sustained by the Willard Plaintiffs due to
BHI’s breach of the Virginia Lease are $15,430,000.00. [Decl. Willard at § 71; Decl. Moquin at
99 11, 12(d), 12(f).] With interest applied at the Default Rate as authorized under the Virginia
Lease, as of October 16, 2017, the total for diminution in value is $27,589.685.48. [Id.; Ex.
36.6.]

5. Summary of damages.

The damages caused by Defendants’ breaches of the Virginia Lease and Personal
Guaranty to which the Willard Plaintiffs are entitled are summarized including interest accrued

through October 16, 2017 as follows:

DESCRIPTION AMOUNT INTEREST TOTAL
Unpaid Rent, March 2013 $ 140,175.55 $ 116,825.76 $ 257,001.31
Late Payment Charge, March 2013 7,008.78 7,008.78
Unpaid Rent, April 2013 140,175.55 114,682.80 254,858.35
Late Payment Charge, April 2013 7,008.78 7,008.78
Unpaid Rent, May 2013 140,175.55 112,608.97 252,784.52
Late Payment Charge, May 2013 7,008.78 7,008.78
Accelerated Rent Damages 14,554,863.98 11,470,030.34  26,024,894.31
Diminution in Value 15,430,000.00 12,159,685.48  27,589,685.48
Expenses 28,384.62 19,505.52 48,097.79

ToraLs: $30,454,801.58  §23,993,546.52 $ 54,448,348.10

[Decl. Willard at § 72; Decl. Moquin at § 12; Ex. 36.6 at Table VII.]
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Interest is accruing at a rate of $15,007.77 per day. [Decl. Willard at § 73; Decl. Moquin

at 4 13; Ex. 36.6 at Table VIII.]
Iv.
CONCLUSION

Based on the foregoing, the Willard Plaintiffs respectfully request that the Court grant
summary judgment in their favor on all Counts of Defendants’ Counterclaim. The Willard
Plaintiffs further request that the Court grant summary judgment with respect to the issue of
liability of defendant Berry-Hinckley Industries for breach of the Virginia Lease and with
respect to the issue of liability of defendant Jerry Herbst for breach of the Personal Guaranty and
award the Willard Plaintiffs damages in the amount of $54,448,348.10 plus additional interest of
$15,007.77 per day for every day after October 16, 2017 through entry of judgment.

Respectfully submitted,

LAw OFFICES OF BRIAN P. MOQUIN

DATED: October 17,2017 By:

BRIAN P. MOQUIN
Attorneys for Plaintiffs

LARRY J. WILLARD and
OVERLAND DEVELOPMENT CORPORATION
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document filed in the above-

referenced matter does not contain the Social Security Number of any person.

LAw OFFICES OF BRIAN P. MOQUIN

DATED: October 18, 2017 By:

BRIAN P. MOQUIN
Admitted Pro Hac Vice
California Bar No. 257583
3287 Ruffino Lane

San Jose, CA 95148

(408) 300-0022

(408) 843-1678 (facsimile)

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify under penalty of perjury under the laws of the State of Nevada that on
this date I served a true and correct copy of the foregoing document as follows:

[ X ] By sending a true and correct copy of the foregoing document by electronic mail to
jdesmond@dickinsonwright.com, birvine@dickinsonwright.com, and

awebster@dickinsonwright.com.

DATED: October 18, 2017

BRIAN P. MOQUIN
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