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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

DOCUMENT DATE VOL. PAGE NO.
Complaint 08/08/14 1 1-20
Exhibit 1: Lease Agreement 1 21-56
(November 18, 2005)

Exhibit 2: Herbst Offer Letter | 57-72
Exhibit 3: Herbst Guaranty 1 73-78
Exhibit 4: Lease Agreement 1 79-84
(Dec. 2005)

Exhibit 5: Interim Operating 1 85-87
Agreement (March 2007)

Exhibit 6: Lease Agreement 1 88-116
(Dec. 2, 2005)

Exhibit 7: Lease Agreement 1 117-152
(June 6, 2006)

Exhibit 8: Herbst Guaranty 1 153-158
(March 2007) Hwy 50

Exhibit 9: Herbst Guaranty 1 159-164
(March 12, 2007)

Exhibit 10: First Amendment to 1 165-172
Lease Agreement (Mar. 12, 2007)

(Hwy 50)

Exhibit 11: First Amendment to 1 173-180
Lease Agreement (Mar. 12, 2007)

Exhibit 12: Gordon Silver Letter | 181-184
dated March 18, 2013

Exhibit 13: Gordon Silver Letter 1 185-187
dated March 28, 2013

Acceptance of Service 09/05/14 1 188-189
Answer to Complaint 10/06/14 1 190-201
Motion to Associate Counsel 10/28/14 1 202-206

- Brian P. Moquin, Esq.



NO. DOCUMENT DATE VOL. PAGE NO.

(cont4) Exhibit 1: Verified Application 1 207-214
for Association of Counsel Under
Nevada Supreme Court Rule 42

Exhibit 2: The State Bar of 1 215-216
California’s Certificate of Standing
Exhibit 3: State Bar of Nevada | 217-219
Statement Pursuant to Supreme
Court Rule 42(3)(b)
5. Pretrial Order 11/10/14 1 220-229
6. Order Admitting Brain P. Moquin 11/13/14 1 230-231
Esq. to Practice
7. Verified First Amended Complaint ~ 01/21/15 2 232-249
8. Answer to Amended Complaint 02/02/15 2 250-259
0. Amended Answer to Amended 04/21/15 2 260-273
Complaint and Counterclaim
10. Errata to Amended Answer to 04/23/15 2 274-277
Amended Complaint and
Counterclaim
Exhibit 1: Defendants’ Amended 2 278-293

Answer to Plaintiffs’ Amended
Complaint and Counterclaim

Exhibit 1: Operation Agreement 2 294-298

11. Plaintiffs Larry J. Willard 05/27/15 2 299-307
and Overland Development
Corporation’s Answer to
Defendants’ Counterclaim

12. Motion for Contempt Pursuant to 07/24/15 2 308-316
NRCP 45(¢) and Motion for
Sanctions Against Plaintiffs’ Counsel

Pursuant to NRCP 37

Exhibit 1: Declaration of Brian R. Irvine 2 317-320
Exhibit 2: Subpoena Duces Tecum 2 321-337
to Dan Gluhaich

Exhibit 3: June 11,2015, Email 2 338-340

Exchange



(cont 12)

13.

14.

15.

DOCUMENT DATE

Exhibit 4: June 29, 2015, Email
Attaching the Subpoena, a form for
acceptance of service, and a cover
letter listing the deadlines to respond

Exhibit 5: June 29, 2015, Email
Exchange

Exhibit 6: July 17, 2015, Email
Exchange

Exhibit 7: July 20 and July 21, 2015
Email

Exhibit 8: July 23, 2015, Email
Exhibit 9: June 23, 2015, Email

Stipulation and Order to Continue 09/03/15
Trial (First Request)

Stipulation and Order to Continue 05/02/16
Trial (Second Request)

Defendants/Counterclaimants’ 08/01/16
Motion for Partial Summary

Judgment

Exhibit 1: Affidavit of Tim Herbst

Exhibit 2: Willard Lease

Exhibit 3: Willard Guaranty

Exhibit 4: Docket Sheet, Superior

Court of Santa Clara, Case No.
2013-CV-245021

Exhibit 5: Second Amended Motion
to Dismiss

Exhibit 6: Deposition Excerpts of
Larry Willard

Exhibit 7: 2014 Federal Tax Return for
Overland

Exhibit 8: 2014 Willard Federal Tax
Return — Redacted

VOL. PAGE NO.

2

(S B O R \S N\

341-364

365-370

371-375

376-378

379-380
381-382
383-388

389-395

396-422

423-427

428-463

464-468

469-480

481-498

499-509

510-521

522-547



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 15) Exhibit 9: Seller’s Final Closing 3 549
Statement
Exhibit 10: Highway 50 Lease 3 550-593
Exhibit 11: Highway 50 Guaranty 3 594-598
Exhibit 12: Willard Responses to 3 599-610
Defendants’ First Set of Interrogatories
Exhibit 13: Baring Purchase and Sale 3 611-633
Agreement
Exhibit 14: Baring Lease 3 634-669
Exhibit 15: Baring Property Loan 3 670-705
Exhibit 16: Deposition Excerpts of 3 706-719
Edward Wooley
Exhibit 17: Assignment of Baring 4 720-727
Lease
Exhibit 18: HUD Statement 4 728-730
Exhibit 19: November 2014 Email 4 731-740
Exchange
Exhibit 20: January 2015 Email 4 741-746
Exchange
Exhibit 21: IRS Publication 4681 4 747-763
Exhibit 22: Second Amendment 4 764-766
to Baring Lease
Exhibit 23: Wooley Responses to 4 767-774
Second Set of Interrogatories
Exhibit 24: 2013 Overland Federal 4 775-789
Income Tax Return
Exhibit 25: Declaration of Brian 4 790-794
Irvine
16. Affidavit of Brian P. Moquin 08/30/16 4 795-797
17. Affidavit of Edward C. Wooley 08/30/16 4 798-803

18. Affidavit of Larry J. Willard 08/30/16 4 804-812



DOCUMENT DATE

Plaintiffs’ Opposition to 08/30/16
Defendants’ Motion for Partial
Summary Judgment

Exhibit 1: Purchase and Sale
Agreement dated July 1, 2005 for
Purchase of the Highway 50 Property

Exhibit 2: Lease Agreement dated
December 2, 2005 for the Highway 50

Property

Exhibit 3: Three Year Adjustment
Term Note dated January 19, 2007 in
the amount of $2,200,00.00 for the
Highway 50 Property

Exhibit 4: Deed of Trust, Fixture
Filing and Security Agreement dated
January 30, 2017, Inst. No. 363893,
For the Highway 50 Property

Exhibit 5: Letter and Attachments
from Sujata Yalamanchili, Esq. to
Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Exhibit 6: First Amendment to
Lease Agreement dated March 12, 2007
for the Highway 50 Property

Exhibit 7: Guaranty Agreement
dated March 12, 2007 for the Highway
50 Property

Exhibit 8: Second Amendment to Lease
dated June 29, 2011 for the Highway
50 Property

Exhibit 9: Purchase and Sale Agreement
Dated July 14, 2006 for the Baring
Property

Exhibit 10: Lease Agreement dated
June 6, 2006 for the Baring Property

Exhibit 11: Five Year Adjustable Term
Note dated July 18, 2006 in the amount
of $2,100,00.00 for the Baring
Property

VOL. PAGE NO.
4 813-843

4 844-857

4 858-901

4 902-906

4 907-924

4 925-940

4 941-948

4 949-953

4 954-956

5 957-979

5 980-1015
5 1016-1034



(cont 19)

DOCUMENT DATE

Exhibit 12: Deed of Trust, Fixture
Filing and Security Agreement dated
July 21, 2006, Doc. No. 3415811,
for the Highway 50 Property

Exhibit 13: First Amendment to Lease
Agreement dated March 12, 2007 for
the Baring Property

Exhibit 14: Guaranty Agreement
dated March 12, 2007 for the
Baring Property

Exhibit 15: Assignment of Entitlements,
Contracts, Rent and Revenues (1365
Baring) dated July 5, 2007, Inst. No.
3551275, for the Baring Property

Exhibit 16: Assignment and
Assumption of Lease dated
December 29, 2009 between BHI
and Jacksons Food Stores, Inc.

Exhibit 17: Substitution of
Attorney forms for the Wooley
Plaintiffs’ file March 6 and
March 13, 2014 in the California
Case

Exhibit 18: Joint Stipulation to
Take Pending Hearings Off
Calendar and to Withdraw
Written Discovery Requests
Propounded by Plaintiffs tiled
March 13, 2014 in the California
Case

Exhibit 19: Email thread dated
March 14, 2014 between Cindy
Grinstead and Brian Moquin re
Joint Stipulation in California
Case

Exhibit 20: Civil Minute Order

on Motion to Dismiss in the California
case dated March 18, 2014 faxed to
Brian Moquin by the Superior Court

Vi

VOL. PAGE NO.
5 1035-1052
5 1053-1060
5 1061-1065
5 1066-1077
5 1078-1085
5 1086-1090
5 1091-1094
5 1095-1099
5 1100-1106



(cont 19)

DOCUMENT DATE

Exhibit 21: Request for Dismissal
without prejudice filed May 19, 2014
in the California case

Exhibit 22: Notice of Breach and
Default and Election to Cause
Sale of Real Property Under Deed
of Trust dated March 21, 2014,
Inst. No. 443186, regarding the
Highway 50 Property

Exhibit 23: Email message dated
February 5, 2014 from Terrilyn

Baron of Union Bank to Edward
Wooley regarding cross-collateralization
of the Baring and Highway 50
Properties

Exhibit 24: Settlement Statement
(HUD-1) dated May 20, 2014 for
sale of the Baring Property

Exhibit 25: 2014 Federal Tax
Return for Edward C. and Judith A.
Wooley

Exhibit 26: 2014 State Tax Balance
Due Notice for Edward C. and
Judith A. Wooley

Exhibit 27: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 28: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 29: Buyer’s and Seller’s
Final Settlement Statements dated
February 24, 2006 for the Virginia
Property

Exhibit 30: Deed of Trust, Fixture
Filing and Security Agreement dated
February 21, 2006 re the Virginia

Property securmg loan for
$13,312,500.00

vii

VOL. PAGE NO.
5 1107-1108
5 1109-1117
5 1118-1119
5 1120-1122
5 1123-1158
5 1159-1161
5 1162-1174
6 1175-1210
6 1211-1213
6 1214-1231



(cont 19)

DOCUMENT DATE

Exhibit 31: Promissory Note dated
February 28, 2006 for $13,312,500.00
by Willard Plaintiffs’ in favor of
Telesis Community Credit Union

Exhibit 32: Subordination, Attornment
And Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 33: Deed of Trust, Assignment
(Oif Rents, and Security Agreement

ated March 16, 2006 re the Virginia
Property securing loan for
$13,312,500.00

Exhibit 34: Payment Coupon dated
March 1, 2013 from Business
Partners to Overland re Virginia
Property mortgage

Exhibit 35: Substitution of Trustee
and Full Reconveyance dated
April 18, 2006 naming Pacific
Capital Bank, N.A. as trustee on
the Virginia Property Deed of
Trust

Exhibit 36: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 37: Guaranty Agreement
dated March 9, 2007 for the Virginia
Property

Exhibit 38: Letter dated March 12,
2013 from L. Steven Goldblatt, Esq.
to Jerry Herbst re breach of the
Virginia Property lease

Exhibit 39: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re

‘{)reach of the Virginia Property
ease

viii

VOL. PAGE NO.
6 1232-1236
6 1237-1251
6 1252-1277
6 1278-1279
6 1280-1281
6 1282-1287
6 1288-1292
6 1293-1297
6 1298-1300



(cont 19)

DOCUMENT DATE

Exhibit 40: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
lease

Exhibit 41: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 42: Notice of Intent

to Foreclose dated June 14, 2013
from Business Partners to
Overland re default on loan for
the Virginia Property

Exhibit 43: Notice of Chapter 11
Bankruptcy Case, Meeting of
Creditors, & Deadlines dated
June 18, 2013

Exhibit 44: Declaration in
Support of Motion to Dismiss
Case filed by Larry James Willard
on August 9, 2013, Northern
District of California Bankruptcy
Court Case No. 13-53293 CN

Exhibit 45: Substitution of
Attorney forms from the Willard
Plaintiffs filed March 6, 2014 in
the California case

Exhibit 46: Declaration of Arm’s
Length Transaction dated January
14,2014 between Larry James
Willard and Longley Partners, LLC
re sale of the Virginia Property

Exhibit 47: Purchase and Sale
Agreement dated February 14, 2014
between Longley Partners, LLC
and Larry James Willard re
purchase of the Virginia Property
for $4,000,000.00

VOL. PAGE NO.
6 1301-1303
6 1304-1308
6 1309-1311
6 1312-1315
6 1316-1320
6 1321-1325
6 1326-1333
6 1334-1340



(cont 19)

20.

21.

22.

23.

DOCUMENT

Exhibit 48: Short Sale Agreement
dated February 19, 2014 between
the National Credit Union
Administration Board and the
Willard Plaintiffs re short sale of
the Virginia Property

Exhibit 49: Consent to Act dated
February 25, 2014 between the
Willard Plaintiffs and Daniel
Gluhaich re representation for
short sale of the Virginia Property

Exhibit 50: Seller’s Final
Closing Statement dated
March 3, 2014 re the Virginia
Property

Exhibit 51: IRS Form 1099-C
issued by the National Credit
Union Administration Board to
Overland evidencing discharge
of $8,597,250.20 in debt and
assessing the fair market value
of the Virginia Property at
$3,000,000.00

Defendants’ Reply Brief in
Support of Motion for Partial
Summary Judgment

Exhibit 1: Declaration of John
P. Desmond

Supplement to Defendants /
Counterclaimants’ Motion for
Partial Summary Judgment

Exhibit 1: Expert Report of
Michelle Salazar

Plaintiffs’ Objections to Defendants’
Proposed Order Granting Partial
Summary Judgment in Favor of
Defendants

Defendants/Counterclaimants’

Response to Plaintiffs’ Proposed
Order Granting Partial Summary
Judgment in Favor of Defendants

X

DATE

09/16/16

12/20/16

01/30/17

02/02/17

VOL. PAGE NO.
6 1341-1360
6 1361-1362
6 1363-1364
6 1365-1366
6 1367-1386
6 1387-1390
6 1391-1396
7 1397-1430
7 1431-1449
7 1450-1457



(cont 23)

24.

25.

26.

27.

28.

29.
30.

DOCUMENT

Exhibit 1: January 19-25, 2017
Email Exchange

Exhibit 2: January 25, 2017, Email
from M. Reel

Stipulation and Order to Continue
Trial (Third Request)

Order Granting Partial Summary
Judgment in Favor of Defendants

Notice of Entry of Order re Order
Granting Partial Summary
Judgment

Exhibit 1: May 30, 2017 Order

Affidavit of Brian P. Moquin
re Willard

Affidavit of Daniel Gluhaich
re Willard

Affidavit of Larry Willard

Motion for Summary Judgment
of Plaintiffs Larry J. Willard and
Overland Development Corporation

Exhibit 1: Purchase and Sale
Agreement dated November 18, 2005
for the Virginia Property

Exhibit 2: Lease Agreement dated
November 18, 2005 for the Virginia
Property

Exhibit 3: Subordination, Attornment
and Nondisturbance Agreement dated
February 21, 2006 between Willard
Plaintifts, BHI, and South Valley
National Bank, Inst. No. 3353293,

re the Virginia Property

Exhibit 4: Letter and Attachments

from Sujata Yalamanchili, Esq. to

Landlords dated February 17, 2007
re Herbst Acquisition of BHI

Xi

DATE

02/09/17

05/30/17

05/31/17

10/18/17

10/18/17

10/18/17
10/18/17

VOL. PAGE NO.
7 1458-1460
7 1461-1485
7 1486-1494
7 1495-1518
7 1519-1522
7 1523-1547
7 1548-1555
7 1556-1563
7 1564-1580
7 1581-1621
7 1622-1632
8 1633-1668
8 1669-1683
8 1684-1688



(cont 30)

DOCUMENT

Exhibit 5: Landlord’s Estoppel
Certificate regarding the Virginia
Lease dated on or about March

8, 2007

Exhibit 6: Amendment to Lease
Agreement dated March 9, 2007
for the Virginia Property

Exhibit 7: Guaranty Agreement
dated March 9, 2007 for the
Virginia Property

Exhibit 8: Berry-Hinckley
Industries Financial Analysis
on the Virginia Property dated
May 2008

Exhibit 9: Appraisal of the Virginia

Property by CB Richard Ellis dated
October 1, 2008

Exhibit 10: Letter dated March 12,

2013 from L. Steven Goldblatt, Esq.

to Jerry Herbst re breach of the
Virginia Lease

Exhibit 11: Letter dated March 18,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
breach of the Virginia Property
Lease

Exhibit 12: Letter dated April 12,
2013 from Gerald M. Gordon, Esq.
to L. Steven Goldblatt, Esq. re
‘f)reach of the Virginia Property
ease

Exhibit 13: Operation and
Management Agreement dated
May 1, 2013 between BHI and
the Willard Plaintiffs re the
Virginia Property

Exhibit 14: Invoice from Gregory
M. Breen dated May 31, 2013

Xii

VOL. PAGE NO.
8 1689-1690
8 1691-1696
8 1697-1701
8 1702-1755
8 1756-1869
9 1870-1874
9 1875-1877
9 1878-1880
9 1881-1885
9 1886-1887



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 15: Photographs of the 9
Virginia Property taken by Larry
J. Willard on May 26-27, 2013

Exhibit 16: Photographs of the 9
Virginia Property in 2012 retrieved
from Google Historical Street View

Exhibit 17: Invoice from Tholl 9
Fence dated July 31, 2013

Exhibit 18: Notice of Chapter 11 9
Bankruptcy Case, Meeting of

Creditors, & Deadlines tiled

June 18, 2018 in case In re Larry

James Willard, Northern District

of California Bankruptcy Case

No. 13-53293 CN

Exhibit 19: Motion by the 9
National Credit Union Administration
Board, Acting in its Capacity as
Liquidating Agent for Telesis
Community Credit Union, for

Order Terminating Automatic Stay

or, Alternatively, Requiring

Adequate Protection and related
declarations and declarations and
exhibits thereto filed July 18, 2013

in case In re Larry James Willard,
Northern District of California
Bankruptcy Case No. 13-53293 CN

Exhibit 20: Order for Relief from 9
Stay filed August &, 2013 in case

In re Larry James Willard, Northern

District of California Bankruptcy

Case No. 13-53293 CN

Exhibit 21: Motion to Dismiss Case 9
and related declarations filed August

9, 2013 in case In re Larry James

Willard, Northern District of

California Bankruptcy Case No.

13-53293 CN

xiii

1888-1908

1909-1914

1915-1916

1917-1920

1921-1938

1939-1943

1944-1953



(cont 30)

DOCUMENT

Exhibit 22: Proof of Claim and
exhibits thereto filed August 27,
2013 in case In re Larry James
Willard, Northern District of
California Bankruptcy Case No.
13-53293 CN

Exhibit 23:  Objection to Claim
filed September 5, 2013 by
Stanley A. Zlotoff in case In re
Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 24: Original Preliminary
Report dated August 12, 2013
from Stewart Title Company re
the Virginia Property

Exhibit 25: Updated Preliminary
Report dated January 13, 2014
from Stewart Title Company re
the Virginia Property

Exhibit 26: Berry-Hinckley
Industries Financial Statement

on the Virginia Property for the
Twelve Months Ending December
31,2012

Exhibit 27: Bill Detail from the
Washoe County Treasurer website
re 2012 property taxes on the
Virginia Property

Exhibit 28: Bill Detail from the
Washoe County Treasurer website
re 2013 property taxes on the
Virginia Property

Exhibit 29: Order of Case Dismissal
filed September 30, 2013 in case

In re Larry James Willard, Northern
District of California Bankruptcy
Case No. 13-53293 CN

Exhibit 30: Invoice from Santiago
Landscape & Maintenance dated
October 24, 2013

Xiv

VOL. PAGE NO.
9 1954-1966
9 1967-1969
9 1970-1986
9 1987-2001
9 2002-2006
9 2007-2008
9 2009-2010
9 2011-2016
9 2017-2018



(cont 30)

DOCUMENT DATE

Exhibit 31: Appraisal of the
Virginia Property by David A.
Stefan dated February 10, 2014

Exhibit 32: Seller’s Final
Closing Statement dated March
6, 2014 re short sale of the
Virginia Property from the
Willard Plaintifts to Longley
Partners, LLC

Exhibit 33: Invoices from NV
Energy for the Virginia Property

Exhibit 34: Invoices and related
insurance policy documents from
Berkshire Hathaway Insurance
Company re the Virginia Property

Exhibit 35: Notice of Violation

from the City of Reno re the

Virginia Property and correspondence
related thereto

Exhibit 36: Willard Plaintiffs
Computation of Damages spreadsheet

Exhibit 37: E-mail message from
Richard Miller to Dan Gluhaich
dated August 6, 2013 re Virginia
Property Car Wash

Exhibit 38: E-mail from Rob
Cashell to Dan Gluhaich dated
February 28, 2014 with attached
Proposed and Contract from
L.A. Perks dated February 11,
2014 re repairing the Virginia
Property

Exhibit 39: Deed by and between
Longley Center Partnership and
Longley Center Partners, LLC
dated January 1, 2004 regarding

the Virginia Property, recorded
April 1, 2004 in the Washoe County
Recorder’s Office as Doc. No.
3016371

XV

VOL. PAGE NO.
9 2019-2089
9 2090-2091
9 2092-2109
9 2110-2115
10 2116-2152
10 2153-2159
10 2160-2162
10 2163-2167
10 2168-2181



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 40: Grant, Bargain 10
and Sale Deed by and between

Longley Center Partners, LLC

and P.A. Morabito & Co.,

Limited dated October 4, 2005

regarding the Virginia Property,

recorded October 13, 2005 in the

Washoe County Recorder’s

Office as Doc. No. 3291753

Exhibit 41: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

Land Venture Partners, LLC

dated September 30, 2005

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291760

Exhibit 42: Memorandum of 10
Lease dated September 30, 2005

by Berry-Hinckley Industries

regarding the Virginia Property,

recorded October 13, 2005 in

the Washoe County Recorder’s

Office as Doc. No. 3291761

Exhibit 43: Subordination, 10
Non-Disturbance and Attornment
Agreement and Estoppel Certificate
by and between Land Venture
Partners, LLC, Berry-Hinckley
Industries, and M&I Marshall &
Isley Bank dated October 3, 2005
regarding the Virginia Property,
recorded October 13, 2005 in the
Washoe County Recorder’s

Office as Doc No. 3291766

Exhibit 44: Memorandum of 10
Lease with Options to Extend

dated December 1, 2005 by

Winner’s Gaming, Inc. regarding

the Virginia Property, recorded

Decem%er 14, 2005 in the Washoe

County Recorder’s Office as

Doc. No. 3323645

XVi

2182-2187

2188-2193

2194-2198

2199-2209

2210-2213



(cont 30)

DOCUMENT DATE VOL.

PAGE NO.

Exhibit 45: Lease Termination 10
Agreement dated January 25, 2006

by Land Venture Partners, LLC

and Berry-Hinckley Industries

regarding the Virginia Property,

recorded February 24, 2006 in the

Washoe Country Recorder’s

Office as Doc. No. 3353288

Exhibit 46: Grant, Bargain and 10
Sale Deed by and between Land

Venture Partners, LLC and P.A.

Morabito & Co., Limited dated

February 23, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353289

Exhibit 47: Grant, Bargain and 10
Sale Deed by and between P.A.

Morabito & Co., Limited and

the Willard Plaintiffs dated

January 20, 2006 regarding the

Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as Doc.

No. 3353290

Exhibit 48: Deed of Trust, Fixture 10
Filing and Security Agreement by

and between the Willard Plaintiffs

and South Valley National Bank

dated February 21, 2006 regarding

the Virginia Property, recorded

February 24, 2006 in the Washoe

County Recorder’s Office as

Doc. No. 3353292

Exhibit 49: Proposed First 10
Amendment to Lease Agreement

regarding the Virginia Property

sent to the Willard Plaintiffs in

October 2006

XVii

2214-2218

2219-2224

2225-2230

2231-2248

2249-2251



(cont 30)

31.

DOCUMENT

DATE

Exhibit 50: Assignment of
Entitlements, Contracts, Rents
and Revenues by and between
Berry-Hinckley Industries and
First National Bank of Nevada
dated June 29, 2007 regarding
the Virginia Property, recorded
February 24, 2006 in the Washoe
County Recorder’s Office as
Doc. No. 3551284

Exhibit 51: UCC Financing
Statement regarding the Virginia

int

ProEerty, recorded July 5, 2007
¢ Washoe County Recorder’s

Office as Doc. No 3551285

Exhibit 52: Sales brochure for
the Virginia Property prepared by
Daniel Gluhaich for marketing
purposes in 2012

Defendants’/Counterclaimants’

11/13/17

Opposition to Larry Willard and
Overland Development Corporation’s
Motion for Summary Judgment —
Oral Arguments Requested

Exhibit 1:
Irvine

Declaration of Brian R.

Exhibit 2: December 12, 2014,
Plaintiffs Initial Disclosures

Exhibit 3:
Exhibit 4:

February 12, 2015 Letter
Willard July 2015

Interrogatory Responses, First Set

Exhibit 5:
Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9:

August 28, 2015, Letter
March 3, 2016, Letter
March 15, 2016 Letter
April 20, 2016, Letter
December 2, 2016,

Expert Disclosure of Gluhaich

XViii

VOL. PAGE NO.
10 2252-2264
10 2265-2272
10 2273-2283
10 2284-2327
10 2328-2334
10 2335-2342
10 2343-2345
10 2346-2357
11 2358-2369
11 2370-2458
11 2459-2550
11 2551-2577
11 2578-2586



NO. DOCUMENT DATE VOL. PAGE NO.

(cont 31) Exhibit 10: December 5, 2016 Email 11 2587-2593
Exhibit 11: December 9, 2016 Email 11 2594-2595
Exhibit 12: December 23, 2016 11 2596-2599
Email
Exhibit 13: December 27, 2016 11 2600-2603
Email
Exhibit 14: February 3, 2017, Letter 12 2604-2631
Exhibit 15: Willard Responses to 12 2632-2641
Defendants’ First Set of Requests for
Production of Documents
Exhibit 16: April 1, 2016 Email 12 2642-2644
Exhibit 17: May 3, 2016 Email 12 2645-2646
Exhibit 18: June 21, 2016 Email 12 2647-2653
Exchange
Exhibit 19: July 21, 2016 Email 12 2654-2670
Exhibit 20: Defendants’ First 12 2671-2680
Set of Interrogatories on Willard
Exhibit 21: Defendants’ Second 12 2681-2691
Set of Interrogatories on Willard
Exhibit 22: Defendants’ First 12 2692-2669
Requests for Production on
Willard
Exhibit 23: Defendants’ Second 12 2700-2707
Request for Production on
Willard
Exhibit 24: Defendants’ Third 12 2708-2713
Request for Production on
Willard
Exhibit 25: Defendants Requests 12 2714-2719
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TUESDAY, JANUARY 10, 2017, RENO, NEVADA, 9:41 A.M.
-00o0-

THE COURT: This is the time set for oral arguments on
Defendants' motion for partial summary judgment in case number
CV14-01712, Willard, et al., versus Berry-Hinckley Industries,
et al.

Please state your appearances.

MR. IRVINE: Brian Irvine on behalf of defendants, and
with me is Anjali Webster.

MR. MOQUIN: Good morning, Your Honor. Brian Moquin.
We have the plaintiffs with cocounsel, David 0'Mara. And
plaintiffs Larry Willard and Ed Wooley are also present.

THE COURT: Good morning.

Counsel, I have read everything, and I'm going to allow
you to go ahead and make your arguments.

I do have some specific points that I want to address,
but I don't want to foreclose whatever you would like to argue
because we have the time set aside.

So you may proceed.

MR. IRVINE: Thank you, Your Honor. We appreciate you
scheduling time for us to hear this motion today. And, obviously,
jump in and ask me whatever questions you want. I'm very flexible
in how I can present this, so it won't bother me.

Your Honor, we filed this motion for partial summary

judgment for a couple of purposes.

A.App.4237
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The most important reason is, we want to focus the
remaining issues in this case to allow us to streamline our
presentation to Your Honor in what we anticipate will be future
motions for summary judgment and trial in this case.

We want to make sure also -- second reason is that the
plaintiffs, if they prevail in this case, get what they contracted
for and nothing else, because a reading of the operative pleading,
the first amended complaint in this case, shows that the
plaintiffs are seeking unforeseeable, remote and overreaching
damages that they are not entitled to as a matter of settled
Nevada law, specifically, well beyond the more than $20 million in
cumulative damages for future rent sought by the plaintiffs.

The plaintiffs are also seeking multimillions of dollars
in damages for purported losses that don't result directly from
any breach by the defendants and which are not foreseeable to the
parties at the time the leases were executed.

Specifically, looking at the first verified amended
complaint -- and, Your Honor, I'll be referring to two sets of
plaintiffs here today.

We've got the Willard plaintiffs, which are Mr. Willard
and his company, Overland, and the Wooley plaintiffs, which are
Mr. Wooley and his wife and an entity there as well.

So with respect to the Willard plaintiffs, if you look
at the first amended complaint, we've got the rent damages they

are seeking in paragraph 14.

A.App.4238
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And then at paragraph 15, we've got what I'll refer to
as the short sale damages, which Mr. Willard is claiming as a
result of being forced to sell the property located at Longley and
South Virginia Streets following a threatened foreclosure by the
lender.

Specifically, they are seeking about 4.4, $4 million in
earnest money that the Willard plaintiffs claim they invested in
that property.

They are also claiming at least $3 million in tax
consequences and $550,000, roughly, in closing costs. And those
are all in paragraph 15 of the first amended complaint.

THE COURT: But the amounts really don't matter,
correct? I mean, it's the principal that matters.

MR. IRVINE: That's correct, Your Honor. 1I'm just
trying to be specific as to what we're going to ask for. But you
are right, the amounts don't matter.

So I'll call those the closing -- excuse me, the short
sale damages for the Willard plaintiffs.

The other category of damages that the Willard
plaintiffs are seeking are what I'll call the attorney's fees
damages.

And these are damages that the Willard plaintiffs are
seeking for two purposes.

Firstly, as a result of the threatened foreclosure

proceedings by their lender, Mr. Willard voluntarily filed for

A.App.4239
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Chapter 11 protection down in Northern California.

He later dismissed that bankruptcy voluntarily after he
was unable to, apparently, renegotiate with the bank. But they
are seeking all their fees and costs associated with that
bankruptcy filing, which was voluntarily dismissed.

They are also seeking fees as damages here, not as
attorney's fees as a prevailing party in this case, but as
damages, the fees and costs that they incurred filing their
original complaint in state court in Northern California.

That case was also dismissed by the Court. And we've
got some exhibits in there that show that the case was pretty
wildly overreaching with respect to not the only damages that were
sought, but the parties that were named as defendants.

So I'll call those the attorney's fees damages.

Those are actually common to both the Willard and Wooley
plaintiffs with respect to the California state court action. The
bankruptcy court piece is unique to Mr. Willard.

Then with respect to Mr. Wooley, the other category of
damages I'll be discussing today are the damages that they claim
they incurred as a result of having to sell the Baring Boulevard
property in Sparks, because, allegedly, the Baring Boulevard
property and the Highway 50 property, which is actually at issue
in this case, were cross-collateralized on the loan, meaning that
if they defaulted under one, both were security for the note.

And so Mr. Wooley has indicated that he was forced to

A.App.4240
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sell the Baring Boulevard property in order to cure his default on
the Highway 50 loan and lose -- and avoid losing that property.

He's claiming that as a damage in this case, even though
the Baring Boulevard property was not operated by my client at the
time he sold it.

We -- as we set forth in our motion, we believe that all
of these damages are precluded under Nevada law on consequential
damages.

You have to look to when the contracts were formed to
determine whether the damages were foreseeable as a matter of law.
And you also have to l1ook as to whether plaintiffs actually
incurred some of these damages.

As we briefed this, some of the short sale damages that
the Willard plaintiffs are claiming, they have never paid those.
They have never written a check, never actually been financially
harmed.

And we can get to that, but that's another reason for
this Court deciding that those damages are inappropriate.

THE COURT: 1Is there dispute as to whether they were
paid or not?

MR. IRVINE: I think there may be as to the closing
costs. I think the plaintiffs have certainly conceded that they
never paid any taxes as a result of forgiven debt income from the
short sale.

They never paid those taxes. They are claiming an

A.App.4241




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.App.4242

additional type of damage out of that now.

But it's very clear under Nevada law -- and I'm citing
to the Hilton Hotels case, and I'll quote. "The damages are not
recoverable for loss that the party in breach did not have reason
to foresee as a probable result of the breach when the contract
was made."

And the Hilton case cites with approval, the restatement
second of contracts at Section 351, which further defines
"foreseeability."

It says "Damages are not recoverable for loss that the
party in breach did not have reason to foresee as a probable
result of the breach when the contract was made."

It says, number two, "Loss may be foreseeable as a
probable result of a breach because it follows from the breach, A,
in the ordinary course of events; or B, as a result of special
circumstances beyond the ordinary course of events that the party
in breach had reason to know."

THE COURT: But doesn't the Hilton case really cut both
ways for you, because the Court there found that the trial court
erred by not submitting a third claim -- that was the loss of
profits claim -- to the jury?

MR. IRVINE: Well, there is -- foreseeability, to be
sure, Your Honor, is usually a question of fact. But here, we
think that all the discovery that's necessary has been completed

for this Court to determine these as a matter of law.
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THE COURT: So you would distinguish that portion of
that case?

MR. IRVINE: And that's the reason, Your Honor, because
that usually is a question of fact.

We did all the discovery we wanted to do on this. We
filed our motion. Plaintiffs opposed the motion. They didn't do
so under Rule 56(f). They haven't taken a position that they need
additional facts for this Court to decide.

So we would submit that it's appropriate for this Court
to decide these issues on foreseeability as a matter of law at
this point in the case.

THE COURT: And wasn't the supplement unopposed?
Essentially, the additional information that you provided the
Court, there was no opposition or any additional information
provided by plaintiffs?

MR. IRVINE: That's correct, Your Honor. There was no
response to that.

And by way of background, if it wasn't clear, we did
that supplement because of some information that came later in the
case after the briefing. And so we felt it would be appropriate
for Your Honor to see what our expert had to say on the tax
damages.

And there's been no rebuttal report disclosed to
Ms. Salazar either, Your Honor. And the deadline for that has

run, just so you know that.
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THE COURT: Okay.

MR. IRVINE: So, getting back to where -- I left off
with the restatement.

So there are two ways that something can be foreseeable.
It can be a damage that flows in the ordinary course of events,
something you would expect for this type of breach in all cases,
or the breaching party had some special knowledge about the
consequences of a possible breach.

And neither of those are met for any of the categories
of damages we've identified. And the burden of proving
foreseeability is on the plaintiff, as it is in all cases for
damages.

So I would like to start with Mr. Willard's damages and
the Willard plaintiffs' damages.

Specifically, I'll start with the short sale damages.
And we've cited a number of cases about this, which all say the
same thing.

We've got the Margolese case from the Ninth Circuit. We
have the Enak Realty case from the Supreme Court of New York. And
we have -- sorry. And we have the Boise joint venture case from
the Court of Appeals of Oregon, all which say the same thing,
which says, in the case of a lease -- and I'm quoting from
Margolese.

"In the case of a lessee, the lessee generally does not

expect that the lessor will lose his property if the lease is

10 A.App.4244
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breached. Rather, a lessee would expect to be liable for lost
rent and any physical damage to the premises."

All three of those cases hold the same thing and we
would submit that that's the case here.

Otherwise, if the Court were to hold that a commercial
lessee assumes, essentially, the debt of the landlord, then he
might as well set the lease aside and call the lessee a guarantor,
because, really, they are signing up to pay the rent.

And in this case, the Willard plaintiffs are asking them
not only to be responsible for rent, which is a very high amount,
$15 million plus, they are also asking them to, essentially, be
responsible for the debt service that the landlord is obligated
to.

So we would submit that under the first prong of the
restatement with respect to the short sale damages, the
foreclosure on the property and the following short sale are not
something that's foreseeable in the ordinary course when you
breach a lease.

We would also submit that there was no actual special
knowledge that defendants had at the time the parties entered into
the contracts that it was probable that Willard would have the
property foreclosed upon if the tenants stopped paying rent.

And this really goes to the summary judgment standard,
Your Honor.

We provided an affidavit from Tim Herbst that

11 A.App.4245
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demonstrated that BHI had no reason to believe at the time the
Willard lease was executed that a breach of that lease by BHI
could force Willard to sell the property, incur tax consequences,
closing costs, or lost earnest money.

We shifted the burden to the plaintiffs with the
evidence that we produced as part of our motion. And the Willard
plaintiffs didn't offer any evidence to contradict what Mr. Herbst
said. So summary judgment should be granted under Rule 56(e).

In fact, not only did they not contradict it, they
agreed with Mr. Herbst.

If you 1look at Mr. Willard's deposition testimony, which
we attached as Exhibit 6 to our motion, pages 117 to 119, he
testified that he only spoke to Tim Herbst several years after the
execution of the Willard lease. The Willard lease was executed in
2005.

Mr. Willard testified that he had discussions with the
Herbst family in 2008 and, again, in 2012 about the problems that
it would cause if the Herbst family breached the lease.

But those discussions don't impose any special knowledge
upon the defendants here, because you have to look at the time the
lease was formed.

And there's no question, it's undisputed that all of
these conversations about the consequences of a breach took place
three years, maybe even as much as six or seven years after the

lease was executed.
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And you can't do that. You have to look at
foreseeability at the time the lease was signed, because that's
the time when the -- when the tenant has the opportunity to say
wait a minute, what kind of liability am I going to assume here.

That's the chance they have to not assume that
liability. After the lease is signed, it's a done deal. So
that's when you have to l1ook at foreseeability.

The only evidence that plaintiffs provided that the
short sale damages might have been foreseeable to the tenants is
the subordination agreement that they attached to their opposition
as Exhibit 32, which they claim put the tenant on notice that a
breach could result in a foreclosure, short sale, default, all
that kind of stuff.

But if we look at the subordination agreement, that
argument really doesn't hold water. The subordination agreement
in Exhibit 32 was executed on February 21st, 2006. Again, we're
looking at about three months after the lease was executed.

And it was recorded on February 24th, 2006.

So, again, this was signed by the tenant several months
after the lease was executed and has no bearing on foreseeability.

In addition, it's important to note that this really
would only put the tenant, at best, on notice that there was
financing in place. It doesn't say anywhere in here that there
would be a foreclosure if the lease was breached.

And thirdly, this subordination agreement shows that the

13 A.App.4247
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lender is an entity known as South Valley National Bank.

Well, that's not the loan that the Willard plaintiffs
defaulted under, and that's not the loan that was eventually
foreclosed upon or was satisfied by a short sale.

That's a different loan. That's the loan with a bank
called Telesis.

And if you look at Exhibit 33, you'll see that that's
the case, that a deed of trust was executed in favor of Telesis
Community Credit Union in March of 2006.

And there's no evidence that this was given to the
Herbsts, and it doesn't matter because it's several months after
the lease was executed.

So the plaintiffs didn't even breach the loan that they
provided to the tenants as part of the subordination agreement.

The next argument that the plaintiffs used in their
opposition was to cite to a number of lease provisions to try to
get around the requirement that all damages under Nevada law have
to be foreseeable.

And this is at the opposition at page 14 where they run
through a number of lease provisions and try to say that these
lease provisions somehow eliminate the foreseeability requirement
or help them meet it.

I'm sorry, Your Honor, bear with me one moment.

But, Your Honor, I would submit that all the provisions

that the plaintiffs cite in this section, which starts at page 14,
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don't do anything to obviate the foreseeability requirement.

The first provision that the plaintiffs cite there is
Section 4-D of the lease, which talks about rent.

This is a provision that details the tenants' obligation
to pay rent. It's entitled "Rental and Monetary Obligations."
And sure, it says that the landlord is entitled to rent and the
tenant has to pay it.

It doesn't say anything about foreclosure. It doesn't
say anything about short sales.

THE COURT: What about the term "monetary obligations"?

MR. IRVINE: Well, sure, yeah. The plaintiffs have
monetary -- excuse me. The tenant has monetary obligations to pay
rent certainly, and it's a triple net lease. They have the
obligations to pay taxes, they have the obligations to pay
utilities and everything else that goes with that.

But in order for this to get around the foreseeability
requirement, it would certainly have to say more than, hey,
tenant, you owe money under this lease.

It doesn't say anything about damages that were caused
by the breach of the loan that the plaintiffs had.

Same thing holds true for Section 8 of the lease, which
is addressed later there. This is the section on taxes and
assessments and also goes with the triple net nature of the lease.

And we won't dispute that it certainly says that the

tenant has the obligation to pay 100 percent of the taxes on the

15 A.App.4249
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property during the lease term. We're not disputing that.

And if they had a claim that we hadn't paid some kind of
tax damage, we wouldn't be here.

This provision doesn't say anything, again, about
financing. It doesn't say anything about foreclosures. It
doesn't say anything at all about the damages that the Willard
plaintiffs are seeking here.

THE COURT: So your position is although they claim tax
consequences, it's simply something different than what is
intended by Section 8?

MR. IRVINE: Absolutely. Absolutely.

This says -- this says that the lessee shall pay -- and
I'm paraphrasing a bit here --

THE COURT: I have it right here in front of me.

MR. IRVINE: -- "all taxes and assessments of every type
and nature assessed against or imposed upon the property or the
lessee.”

The taxes that the Willard plaintiffs are seeking are
personal income taxes to both Mr. Willard and to Overland. This
doesn't address anything or impose any obligation upon the tenant
to pay the personal income taxes of any of the plaintiffs.

Willard plaintiffs also cite to Section 15 of the lease,
which is the indemnification provision. And I wanted to spend a
minute on this because I think this is an interesting area.

The plaintiffs are claiming that the indemnification

16 A.App.4250
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provision somehow gives them rights for direct damages from my
clients for the breach of the lease.

But that's not what indemnity is. Indemnity is there to
serve against -- to serve to defend plaintiffs for claims that are
brought against -- brought by third parties for actions that my
client took or failed to take.

The best example might be taxes. For instance, if we
didn't pay the property taxes on the property for the first
quarter of 2012, and the County came after the plaintiffs, they
would have indemnity from us from that claim against
Washoe County.

That doesn't give them any additional rights against us
for direct liability.

And that's what both the Boise joint venture case, which
we cite on page 11 of our reply, the Pacificorp v. SimplexGrinnell
case from Oregon, and the May Department Store case from the
Colorado Court of Appeals all say.

"Indemnity clauses are intended to protect parties
against claims made by third parties and do not apply to actions
between the contracting parties directly."

Same thing with the May case. 1I'll quote, "Generally
indemnity language is construed to apply only to claims asserted
by third parties against the indemnitee, not to claims based upon
injuries or damages suffered directly by that party."

So, again, this indemnification provision doesn't give

17 A.App.4251
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them any additional rights under this contract. This would give
them the right to a defense from us against claims made by third
parties.

And I would submit that they are simply misconstruing
the effect of the indemnity provision.

Moving on, Your Honor, to the tax consequence damages
specifically, we -- damages in this case, frankly, have been a bit
of a moving target.

I read to you from the first amended complaint. We've
never received a specific damages computation from any of the
plaintiffs in this case under 16.1, as they are required to do,
despite multiple demands from us.

We've done some written discovery and deposition
discovery from them on their damages, specifically about the tax
damages. And we were always told that it was income from debt
forgiveness.

But then in the opposition, we learn for the first time
that they never actually paid the debt forgiveness income. We
raised that in the brief, and we said, hey, we don't have any
evidence you paid this.

On page 10 of their opposition, the Willard plaintiffs
conceded that they didn't claim any tax damages.

They say, since the Willard plaintiffs' respective total
debt was greater than their respective total assets, these tax

liabilities were not reported as income and are consequently no
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longer being claimed as damages.

But then they change their position for the first time
in this opposition and say that the damages they are now seeking
are what they call capital loss carryovers that they have been
carrying as an asset.

Well, we would submit that capital loss carryovers are
even more remote and more attenuated than debt forgiveness income.

And we certainly, the plaintiffs -- excuse me. The
tenant certainly had no reason to know what the accounting
circumstances were for the Willard plaintiffs and that they were
carrying these capital loss carryovers.

And in addition, as we put forth in our supplement,
these aren't a dollar-for-dollar damage anyway. These would have
to be multiplied by the applicable tax rate to arrive at
plaintiffs' actual loss benefit.

But it doesn't matter because these are completely
unforeseeable, and there's no chance that any of the tenants had
special knowledge that would put them on notice that plaintiffs
were carrying these on their books and would lose them as the
result of a breach of the lease as result of the foreclosure.

I mean, there's multiple steps in between that cancel
out the foreseeability here.

With respect to the earnest money component of the short
sale damages, again, none of the lease provisions we've looked at

remotely contemplate the tenants having to pay the landlords back

19 A.App.4253
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for their initial investment in the property. 1It's categorically
unreasonable to require a tenant to be responsible for that.

I mean, Your Honor, I would submit that you could look
at the hypothetical residential lease where a family rents a
property and that's where they are going to live. Someone loses
their job and they can't pay the rent on the property they are
renting anymore.

Then all of a sudden, they are responsible for all the
landlord's financing damages? It just doesn't make sense. It's a
slippery slope that we can't go down.

It's also directly contradicted by the Margolese case.
In that case, the plaintiffs were seeking to recover -- and I'm at
page 1 here.

Plaintiffs/appellants brought the action for lost
rentals, cost of tenant improvements and their lost equity in the
property, which I submit is the same as lost earnest money.

And the Court held that because they are just a general
lessee, there's no expectation that the lessor would lose his
property if the lease were breached and the lessee's liability is
limited to the lost rent and physical damages to the premises.

And I would say there's no reason to depart from that
here based upon the evidence before the Court.

Finally, with respect to the closing costs component of
the short sale damages, I won't repeat the foreseeability part of

this. Again, it's not anywhere contemplated in the lease.
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There's no special knowledge about that.

This one is interesting because there's no evidence that
Willard actually paid any closing costs with respect to that short
sale.

The closing statement, which the Willard plaintiffs
disclosed in discovery and which is attached to our motion as
Exhibit 9, simply shows that all of the proceeds from the short
sale went to the lender and that the closing costs that were
incurred simply went to reduce the amount of money that the lender
received, which increased the amount of debt forgiveness that the
Willard plaintiffs received.

And they are not claiming damages for that debt
forgiveness income anymore.

So it's not as if Willard wrote a check here. He's not
out of pocket for any of these closing costs. Certainly, no
evidence to the contrary has been produced. The closing costs
only impacted how much Willard lenders would receive in the payoff
from that purchase price.

I think that's what I have with respect to the short
sale damages, Your Honor, if you have any questions on any of
that.

THE COURT: No. I addressed it with regard to Hilton.

I wanted to ask that very question. You can move on to attorney's
fees.

MR. IRVINE: I'm going to actually do attorney's fees

21 A.App.4255




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.App.4256

last because that's common to both of the plaintiffs. So I'll
skip over to Mr. Wooley's claim for damages on the
Baring Boulevard cross-collateralization now.

That's a tough word.

Again, we're looking at the same law on foreseeability.
And the leases in play here, Your Honor, are, if not identical,
then 99 percent identical.

So the provisions that the plaintiffs have cited in
their opposition brief about indemnity and the taxes and the
monetary obligations and all of that, I won't repeat those
arguments with respect to Baring because they apply to both.

But it's clear that the Wooley lease was executed in
December of 2005. That's Exhibit 10 to our brief. And it's also
clear that when that lease was executed, the Wooley plaintiffs did
not own the Baring Boulevard property.

The Baring purchase was executed about six months later.
That was in, I believe, May of 2006. And I think that's
Exhibits 13 and 14 to the opposition brief.

Yes, that's -- let's see here. Yes, that's the lease
and the guarantee for the Baring Boulevard property, which are
both dated later in time.

And the deed of trust on that property and the note and
the purchase and sale agreement are all attached to the opposition
as well.

But it's undisputed that the Baring property was not

22 A.App.4256
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owned at the time of the Highway 50 lease, which is subject to
this case, was executed.

And it's undisputed that there's no way that the tenants
could have known about any cross-collateralization provisions
between the two parties when they signed the lease because they
didn't own Baring yet, didn't have financing on Baring yet. So
there couldn't have been any cross-collateralization for them to
be aware of.

There's certainly nothing in the lease that references
cross-collateralization with another property, certainly nothing
in there that says that if you breach the Highway 50 lease, that
the Wooley plaintiffs are going to be forced to sell an unrelated
property at a loss, which would cause them to incur liabilities.

Because foreseeability is measured at the time of
entering into the contract, this precludes Wooley from claiming
foreseeability as a matter of law.

And, Your Honor, I think a little background here would
be helpful as well.

The first complaint in this case, the Wooley plaintiffs
actually sought direct damages for breach of the lease on Baring.
And we had to point out to them that we were no longer operating
Baring and that it had been sold to Jackson's food stores and that
Jackson's was fully performing.

It took a few months, but they eventually conceded that

position and came up with this new damages model to try to get
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another $600,000 for the loss on Baring, plus some tax damages.

And, again, we submitted the affidavit of Tim Herbst,
saying that BHI had no knowledge of any of this
cross-collateralization or financing consequences with respect to
Highway 50 breach having an effect on Baring. His affidavit is
pretty clear.

And, again, under Rule 56, the burden shifted to the
plaintiff to come up with affirmative evidence, including
affidavits contradicting Mr. Herbst. They weren't able to do
that.

In fact, Mr. Wooley in his deposition admits -- I'm at
pages 119 and 120 of his deposition. He admits that he didn't
discuss any of that with any of the Herbst family and that they
had no reason to know about it.

So I would submit for all of those reasons the Baring
property damages from the cross-collateralization and the forced
sale of that property, none of that was foreseeable as a matter of
law.

Nothing -- it's not discussed in the lease. It's not a
natural consequence of a breach of a lease, and there was no
special knowledge that the Herbst parties had that would impose
liability on them.

With respect to the attorney's fees damages, I'll start
with the California action because it's common to both the Willard

and Wooley plaintiffs.

24 A.App.4258
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They are claiming that they had to hire an attorney to
file suit against BHI and Herbst in Santa Clara County and
incurred $35,000 roughly in attorney's fees.

Well, Your Honor, the lease -- both leases, in fact,
have a pretty clear venue and choice of law provision that
requires lawsuits to be filed here in Nevada, not in California.

The California case, as I said before, included a number
of parties that were in no way related to this case.

We attached a docket sheet, Your Honor, and a motion to
dismiss at Exhibits 4 and 5 to our motion respectively. And
you'll see, if you look at those, that in that case, they named
Jerry Herbst's wife Mary Ann, who had nothing to do with the
transaction between these parties; named Timothy Herbst, who,
again, had no -- didn't sign a guarantee or anything else.

They named Terrible Herbst's, Inc. They named some
financial consultants, Mark Berger, Crossroad Solutions Group.
They named Union Bank, who is the successor in interest to
Santa Barbara Bank.

There was significant motion practice over in the
California court having to do not only with jurisdiction and
venue, but also just that there were no viable claims against any
of these parties.

The California court eventually dismissed that case and
it was brought here.

Well, we think that these fees are not recoverable by

25 A.App.4259
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the plaintiffs in this action as damages for a number of reasons.

Firstly, they are not -- they are not special damages.
The Christopher Homes case is the most comprehensive case the
Nevada Supreme Court has on this issue. That's from 2014.

And it clarifies what was, I guess, kind of a mess that
we had with the other previous cases, the Horgan case and the
Sandy Valley Associates case.

But after the Christopher Homes v. Liu case, it's pretty
clear that special damages -- attorney's fees can only be
recovered as special damages in limited circumstances.

The first one is cases concerning title to real
property, slander of title actions. You can get attorney's fees
as special damages if you are suing to remove a cloud on title.
That, obviously, doesn't apply here.

Or a party to a contract can seek to recover from a
breaching party the fees that arise from the breach that caused
the nonbreaching party to accrue attorney's fees in defending
against a third party's legal action.

This was pretty similar to what I was arguing on the
indemnity provision earlier. You can only get attorney's fees as
special damages if somebody else sues you and you have to defend
that. You can go back to the party you have a contract with and
try to get your attorney's fees back from them.

And that would be, you know, fairly similar to an

indemnification case. The example I used with Washoe County is

26 A.App.4260
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probably somewhat still good, although they probably wouldn't sue,
but it's very similar to an indemnity.

And it's simply not one of the circumstances here that
the Court contemplated in the Christopher Homes case.

Here, we've got plaintiffs making a deliberate choice to
go sue in the wrong forum. They sued the wrong defendants, and
their case was dismissed. And under the law, those aren't special
damages that we have to pay for here.

We don't think that they would be recoverable --
assuming the plaintiffs someday prevail in this case, we don't
think they would be recoverable as a prevailing party under the
contract either.

We think, frankly, that the California court would be
the proper forum to award those damages in the first place, not
this court.

But because they don't meet the test in
Christopher Homes, you don't really have to get there. They are
simply not special damages and both plaintiffs should be precluded
from seeking them in this case.

And then, finally, Your Honor, my last piece is the
bankruptcy damages that are unique to the Willard plaintiffs.

Again, Mr. Willard filed for personal bankruptcy over in
California. He testified specifically that he did that to try to
stop the foreclosure and to renegotiate with the bank.

That was unsuccessful. The bankruptcy was voluntarily

27 A.App.4261
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dismissed by Mr. Willard.

There's certainly, again, no way that that bankruptcy
was somehow foreseeable under the provisions of the Willard lease.
My client certainly had no special knowledge of that.

Mr. Willard expressly admits that the defendants had no
special knowledge of that. At his deposition, Exhibit 6 to the
motion at page 115, he says that he never had discussions with BHI
or Jerry Herbst about the possibility of filing bankruptcy, should
rent on the property stop being paid.

So with that, Your Honor, we would submit that these
categories of damages, the short sale damages for the Willard
plaintiffs, the attorney's fees for the California action for both
plaintiffs, the cross-collateralization damages for the Baring
property for the Wooley plaintiffs, and the bankruptcy damages for
the Willard plaintiffs are all precluded as a matter of law under
Nevada law on consequential damages and the requirement that such
damages be foreseeable at the time of the execution of the
contracts.

THE COURT: Counsel, is it sufficient where the lease is
signed by one principal, Berry-Hinckley, but your affidavit is
signed by the treasurer --

MR. IRVINE: Uh-huh.

THE COURT: Is that sufficient to establish -- because
you shift the burden to the plaintiffs, is that sufficient to

establish those facts? They are all based on information and

28 A.App.4262
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belief?

MR. IRVINE: They are, Your Honor. And frankly, that's
probably the best we could do. We would submit that we shifted
the burden and they didn't come back.

Mr. Herbst talked to his father. He investigated it.
And as a corporate representative of Berry-Hinckley, who is the
lessee under the lease, he said that there was nothing that they
knew as a corporation when the lease was executed that would lead
them to believe that any of these damages would be a consequence
of a breach.

THE COURT: And going back to the Margolese case --

MR. IRVINE: Yes.

THE COURT: -- now, you are arguing that that's
factually persuasive, correct, that -- or binding?

MR. IRVINE: Well, I don't think it's binding on this
Court, no, Your Honor. This is -- it's an unpublished
Ninth Circuit disposition for a judge I used to clerk for, which I
didn't realize until I read it last night, but Judge Brunetti.

But, no, it's not binding on this Court. We certainly
aren't taking that position. Frankly, there's not that much
law --

THE COURT: Right.

MR. IRVINE: -- on this type of factual scenario. So we
found what we could for you.

I did note in that case, it is factually persuasive

29 A.App.4263
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because that plaintiff -- actually, it's not a plaintiff, it's a
defendant and third-party plaintiff, was seeking as part of their
damages their lost equity in the property, which is what

Mr. Willard and Overland are seeking by way of their lost earnest
money claim here.

And that was precluded by the Margolese court, so I
thought it was factually similar. That's why we cited it.

THE COURT: At the end of the day, I mean, you are
really taking the position that the damages that are allowable
under 20-B, correct, Section 20-B of the lease?

MR. IRVINE: 20-B of the lease is the remedies
provision, yes.

THE COURT: And that they should be restricted to that?

MR. IRVINE: Yes, yes. The lease, as they have noted in
their opposition papers -- these leases, I should say, because
they both have 20-B in common, have broad remedies for the
landlord in the case of a breach.

THE COURT: But not as broad as they have asserted?

MR. IRVINE: No, you still have -- no matter what the
contract says, you still have to determine whether the damages
that are being sought are foreseeable. That's a fundamental
premise.

And, you know, we cited law going back to the 1800s in
our reply brief on this because that's how far it goes back.

And really, unless the lease specifically provides for

30 A.App.4264
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these type of damages, then you have to do the normal Hilton
restatement foreseeability test to see if these damages flow in
the ordinary course, number one, or if the tenant had some kind of
special knowledge that would put them on notice that the
consequences are foreseeable.

And neither of those are in play here.

In fact, the plaintiffs cited in their opposition, the
Gilman case, which is the family law divorce case, which I thought
was interesting. I hadn't found that case in my research.

But it says at -- I'll give you the Nevada cite -- at
page 426, that when parties to a contract foresee a condition
which may develop and provide in their contract a remedy for the
happening of that condition, the presumption is that the parties
intended the prescribed remedy as the sole remedy for that
condition.

And, Your Honor, I would submit that the parties here
did just that with paragraph 20-B. 1It's a comprehensive remedies
provision that allows the plaintiffs a lot of different options to
seek recovery against their tenant in the event of a breach.

And we would ask that they be held to the four corners
of the agreement on that and not the unforeseeable damages that
we're addressing here today.

THE COURT: All right. Thank you, Counsel.

MR. IRVINE: Thank you, Your Honor.

THE COURT: Who will be arguing?

31 A.App.4265
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MR. MOQUIN: Brian Moquin, Your Honor. I apologize, I'm
getting over the flu, so I'll try to keep my --

THE COURT: Many people have had it recently. If you
need water, it's there.

MR. MOQUIN: Thank you, Your Honor.

I appreciate the opportunity to present argument.

First -- and, I guess, going in reverse order might be
the simplest.

With respect to the last point that was just raised,
20-B is not the sole source of remedy provision in the lease.

If you 1look at page 18 of the lease, which in our
opposition is Exhibit 2, 2-18, at the bottom, it says "All powers
and remedies given by this section to lessor subject to applicable
law shall be cumulative and not exclusive of one another or if any
other right or remedy or any other powers of remedy is available
to lessor under this lease." Okay?

So our argument is that although it is true that
Section 20-B is quite broad, it is not the exclusive section with
respect to remedies. It is the liquidated damages section for
sure, but Section 15 also applies.

And I think it's a moot point whether or not
indemnification, which is Section 15, would apply to first-party
claims, because the vast majority in effect now, all of the claims
that are flowing under that provision are third party. They are

not direct first-party claims.
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All the other claims, for example, attorney's fees, fall
out of 20-B not under indemnification.

But the indemnification clause is quite broad. And what
it does, and the way that I've structured our opposition, was not
to say that Section 4-B and Section 8 provide any kind of
remedies, it was to establish definitions of terms that were used
later on.

But it gives rise to reimbursement for any and all
losses caused by, incurred or resulting from, among other things,
breach of, default under, or failure to perform any term or
provision of this lease by lessee, which is clearly the case here.

If we look at the definition of "losses," it, too, is
quite comprehensive. That is found on page 32 of Exhibit 2.
"Losses" means "any and all claims, suits, liabilities, actions,
proceedings, obligations, debts, damages, losses, costs,
diminutions in value, fines, penalties, interest, charges, fees,
judgments, awards, amounts paid in settlement, and damages of
whatever kind or nature that are incurred."

I can hardly imagine a more comprehensive list of
damages.

So just broadly speaking, with respect to this
foreseeability issue, our argument is that, in fact, the parties
did contract, and the types of damages that we're discussing here
were contemplated because they are expressly provided for in terms

of the damages that are recoverable.
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THE COURT: So your position is that this definition of
"losses" is so broad that it encompasses these additional damages,
and that, actually, because it does, you do not have to apply a
foreseeability test?

MR. MOQUIN: Well, that's not 100 percent accurate, but
it's close.

The term "any and all" has been held to apply to
virtually everything except for negligence of the person that's
being indemnified. And the Nevada law is pretty clear that that
is not the case.

But with respect to everything else, the Court is
obliged to -- there's no ambiguity in terms of the language of the
indemnification clause to read the plain language of the
indemnification clause entry as it is, as it is written.

THE COURT: So if you look at these damages as a whole,
and when I was analyzing the moving papers and the opposition and
reply, and if you go one by one, does the fact that there really
was a volitional act on the part of the plaintiff, in any way --
for instance, tax consequences resulting from cancelled mortgage
debt.

For instance, the fact that there's -- this language
doesn't exactly apply in a contract, but the concept does, and
that is this, that if the plaintiff took an act, for instance,
declaring bankruptcy --

MR. MOQUIN: Uh-huh.

34 A.App.4268
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THE COURT: -- does that obviate any kind of obligation
for those damages, because, in other words, they are kind of
creating their damages.

MR. MOQUIN: The only thing I can think that would fit
into that would be attorney's fees and bankruptcy filing fees. Is
that what you are referring to?

THE COURT: Well, the point is that they didn't have to
declare bankruptcy necessarily.

MR. MOQUIN: Okay. Well, this --

THE COURT: So if he took an act, isn't he really
creating damages?

MR. MOQUIN: No, he was trying to mitigate.

THE COURT: Okay.

MR. MOQUIN: And if you look at 20-B page 2, Exhibit 2,
page 18, the numbers here are strange, but 20-B Section 5, lower
case B in the middle of page 18 states, under the liquidated
damages provision that the lessors would be able to recover from
lessee "all costs paid or incurred by lessor as a result of such
breach, regardless of whether or not legal proceedings are
actually commenced."

Now, the definition of "costs" is important. And that,
again, is in the appendix to the lease, which is on page 30 --

THE COURT: -6.

MR. MOQUIN: 36.

Well, actually, "Cost" is defined on page 29.

35 A.App.4269




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.App.4270

THE COURT: Great.

MR. MOQUIN: Means "All reasonable costs and expenses
incurred by a person, including without limitation" -- "without
limitation, reasonable attorney's fees and expenses, court costs,
expert witness fees," and so forth.

THE COURT: And you don't think that that's restricted
to the relationship -- the contracting parties' relationship, but
that it encompasses any and all fees and expenses that could be
paid to any lawyer for --

MR. MOQUIN: Arising out of the breach.

And I don't think there's any disputing that the sole
reason that my predecessor, Mr. Goldblatt, was engaged was because
of this breach.

And he chose to file in Santa Clara County, California.
That was a year before I came on board.

With respect to the disposition of that matter, what had
happened is Mr. Goldblatt was in a serious auto accident, was in
ICU at Stanford for several weeks, and I was approached and I took
on the case.

It was too late for me to file any kind of opposition or
reply to their motion to dismiss in the discovery matter.

So I reached out to Mr. Desmond, who was the lead
counsel for defendants, and, basically, said that I thought that I
could dramatically simplify the matter, getting rid of a number of

parties, and simplifying the claims, if I was given some time to
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come up to speed and file the amended complaint.

We entered into a stipulation, which was filed with the
Court prior to the hearing, in which they agreed to withdraw their
motion to dismiss. And that never happened.

So nobody showed up for this hearing. The Court granted
the motion, right? But that was not the way it was supposed to
happen.

Subsequent to that, Mr. Desmond and I entered into
conversations, and his argument was that the venue was improper.

Whether -- I mean, that's a debatable issue. That was
never decided by the Court on the merits, but I agreed to transfer
the case to Nevada.

So with respect to the damages incurred by the
plaintiffs with respect to, you know, the attorney fees for the
California case, it is not -- simply not the case that this
dismissal was proper.

It was in direct violation of the stipulated filing,
stipulated agreement between the parties.

THE COURT: And you said that stipulation was filed?

MR. MOQUIN: Yes. 1In fact, it's stamped. The copy that
I have attached is file stamped.

And I received -- I mean, I reached out -- just to make
sure everything had happened as requested, I reached out to
Mr. Desmond's secretary the Friday before the Tuesday of the

hearing. And she confirmed that the hearings had been taken off
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calendar, which was not the case.

So I don't have any idea why that happened, but it --
the declaration of Mr. Desmond is not accurate, to put it mildly.

So I think that the question here -- and I appreciate
the point that you are making. I think that the question is
whether or not the fees that were incurred were reasonable, that
is, is there a natural relationship, a reasonable relationship
between the fees that were incurred and the breach; that is, are
they -- are they a proximate result of the breach.

With respect to Mr. Willard having to declare
bankruptcy, in fact, this is another point that is easily refuted.

In their reply, defendants claim that they had no
knowledge of the terms of the note that Mr. Willard had taken out
for approximately $13 million when he purchased the Virginia
property.

If you look at Exhibit 32, page 2, Section 2.2,
Defendants expressly consent to and approve all provisions of the
note and deed of trust that was entered into.

Now, that was not attached to this particular filing or
recorded document, but they have averred here that they looked at
and saw the terms.

So in terms of foreseeability, when you have an
87,000 -- when you have an $18 million property with a $13 million
mortgage in place, $87,000 a month in mortgage costs, and without

warning, without notice, your income suddenly goes to zero, I
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think it is a natural result that you are going to potentially
have to seek bankruptcy protection.

I think that naturally flows. And that is a third-party
cost. It's a third-party cost, which is, in fact, also
recoverable under Section 20-B Subsection 5.

And that, of course, also holds with respect to the
attorney's fees incurred by the Wooley plaintiffs.

THE COURT: So with regard to this and the assertion
that there's no evidence that some of the claimed damages have
been paid, did they -- you keep using the term "incurred." Did
they actually pay the attorney's fees?

MR. MOQUIN: Yes.

THE COURT: And with regard to the closing costs?

MR. MOQUIN: We -- upon further scrutiny of the
settlement agreement with the receiver for Telesis, it turns out
that Mr. Willard would not have been entitled to any additional
fees.

And so we are, basically, withdrawing.

THE COURT: On the closing costs?

MR. MOQUIN: That's correct.

THE COURT: Okay.

MR. MOQUIN: On the closing costs and the costs -- all
costs associated with the short sale.

The only thing that remains with respect to the short

sale, basically, the diminution in value, which is only tacitly
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related to that because the diminution of value is not as great as
if you were to use the value of the short sale. Okay?

But that was not a point that was brought up in the
motion for summary judgment, so I don't think that's appropriate
to argue it here.

But with respect to earnest money, we're not seeking
that. With respect to --

THE COURT: That was the 4.4 million?

MR. MOQUIN: Yes.

With respect to the tax consequences, again, upon
further research, I do not believe that -- because it is, in fact,
the case that Mr. Willard did not have to pay them, they are not
recoverable.

However, the loss of the net operating loss
carryforward --

THE COURT: So this is a different damage model than is
actually the subject of the motion?

So the motion with regard to Mr. Willard, or the Willard
plaintiffs, more accurately, the short sale damages, one, you are
withdrawing any claim for earnest money invested in the property;
two, withdrawing any claim for tax consequences resulting from the
cancelled mortgage debt --

MR. MOQUIN: Well --

THE COURT: -- and three, withdrawing any closing costs.

And instead, you may be making a claim for some sort of diminution

40 A.App.4274
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in value.

And the next point is?

MR. MOQUIN: Diminution of value is actually part of the
original amended complaint claim.

However, with respect to tax consequences -- and this is
where it gets a little bit convoluted because it's not direct
consequence -- it's not the direct tax liabilities that we're
seeking.

It is the loss of the tax benefit in terms of the net
operating loss and the loss carryforward.

THE COURT: I understand.

MR. MOQUIN: Okay. Now, with respect to that, I do
agree that that needs to be -- there is not a dollar-for-dollar
correspondence in terms of damages, but --

THE COURT: And one of the questions that I was going to
pose to Mr. Irvine was that very thing.

You can assert that simply because -- if it's a
dollar-to-dollar type of damage, do all damages have to be dollar
for dollar, because it seems to me that there are damages that are
collectible in some cases that are not dollar for dollar. Do you
agree?

MR. MOQUIN: I do. I do.

And I think that, although it is not the case that --
well, let me first explain that the reason that these damages were

not part of the complaint is because this all happened subsequent
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to the complaint being filed, the amended complaint being filed.

Mr. Irvine made a statement claiming that we had never
submitted a statement of damages --

THE COURT: Under 16.1.

MR. MOQUIN: -- per 16.1, that is -- I dispute that.
Now, we will be supplementing, but --

THE COURT: Do you have evidence of that? Have you --
do you have a copy of the 16.1 information that you provided, or
are you saying you are going to amend it?

MR. MOQUIN: No, I'm saying that we provided, and in
discovery responses, went to great lengths to explain the basis.

Now, whether or not -- I'll have to search. Whether or
not that was in the form of a formal 16.1 response, I can't answer
without looking at my data entries here, but they were provided
with a calculation of damages.

THE COURT: And that calculation of damages, did it
include the amounts that you are advising the Court today that are
withdrawn?

MR. MOQUIN: Part. 1In part. 1In part, it did.

THE COURT: So as we sit here today, have you provided
an up-to-date and clear picture of plaintiffs' damage claims?

MR. MOQUIN: I was intending to before I came down with
the flu and that knocked me out, but --

THE COURT: So no?

MR. MOQUIN: Not 100 percent.

42 A.App.4276
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With respect to the Wooleys, they do have --

THE COURT: Okay.

MR. MOQUIN: They do. But with respect to Willard, they
do not.

THE COURT: Okay. All right.

So it's a work in process?

MR. MOQUIN: I thought that it best to wait for the
decision with respect to the issues at hand here.

THE COURT: Okay. But as to the Wooley plaintiffs, this
has been provided to them previously?

MR. MOQUIN: Yes.

THE COURT: Now, do you want to -- are you -- was there
anything with regard to the Willard plaintiffs that -- I
interrupted your flow.

And is there anything else you want to apprise the Court
of?

MR. MOQUIN: Yes. With respect to this loss
carryforward, I was saying that that is, you know, a tax issue,
but it is not actual taxes.

And the way it works is that under the IRS code, if --
if you have debt forgiveness, that is considered taxable income.
And to minimize that, what you need to do is go through and apply
what are called tax attributes, one of which is any loss
carryforward that you have.

So in order for him to avoid having to pay approximately

43 A.App.4277
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$6 million in taxes, pretty much the only way that he can minimize
or get rid of that was by applying these loss carryforwards.

So the debt forgiveness was a direct result of the need
for -- I mean, of the foreclosure, which was a direct result of
the breach.

In terms of the loss carryforward damages, there was a
statement made at the very end of the report that was submitted
that because Mr. Willard didn't have to pay any taxes, he incurred
no damages, which doesn't --

THE COURT: And the report you are referring to is their
expert?

MR. MOQUIN: The supplement, yes. It was tendered after
their response a couple of weeks ago.

THE COURT: Okay.

MR. MOQUIN: And the best analogy I can come up with to
show that that just doesn't make any sense is if I -- let's say
that somebody runs into my car and does $10,000 worth of damage.
And I take my car to my friend at a garage, who happens to owe me
$10,000, and he says, in return for you waiving what I owe, I'll
fix your car, and he does.

For the person that hit my car, then, to say that I
incurred no expenses, it's just not -- it's not correct because
the amount of money that my mechanic friend owed to me is no
longer there.

The same is true of this loss carryforward, which is no

44 A.App.4278
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longer available with respect, actually, to both of the plaintiffs
because they had to be used to minimize the tax liabilities
imposed by virtue of the breach.

So to that extent, although we're not seeking -- well,
in terms of Willard plaintiffs, they are not seeking reimbursement
for direct tax consequences.

THE COURT: I understand, but it's because they lost the
use of this, essentially.

MR. MOQUIN: Exactly. And at law, that is considered an
asset.

THE COURT: Uh-huh. Okay. All right. So with regard
to -- you've talked about the attorney's fees. Did you want to
add anything else to that with regard to the Willard claims?
Because then I would like you to address the Wooley plaintiffs,
Baring Boulevard property issues -- or, not "issues," claims.

MR. MOQUIN: Yeah, I would just point the Court to the
section in my opposition in which -- in which I went through and
talked about indemnification. Okay?

But other than that, I think we're done with respect to
Mr. Willard.

THE COURT: Okay.

MR. MOQUIN: In terms of the Wooleys, again, the
indemnification clause comes into play here because the bank
foreclosing on both of these properties, were it not the case that

both the Baring and the Highway 50 property happened to have loans
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issued by the same bank, we wouldn't have this
cross-collateralization issue.

But, in fact, they were, both loans. And that's the
issue here.

So because of the breach, Mr. Wooley was no longer able
to support the mortgages on both. And because the Highway 50
property was not income producing, he really had no choice but to
sell one of the properties, and the only property that was viable
to sell was the Baring property.

And he sold that, again, out of necessity, at a loss.
The statement that was made in reply that Mr. Wooley somehow
pocketed $870,000 in closing ignores the fact that he put up over
a million in earnest money.

So there was actually a loss there.

THE COURT: But doesn't that actually -- didn't he
sustain some benefit from that loss --

MR. MOQUIN: Not at all.

THE COURT: -- tax wise?

MR. MOQUIN: No. I mean -- what do you mean? In what
sense?

THE COURT: Well, obviously, there are situations where
a loss, not dollar for dollar -- that is a contrary argument to
the Willards -- but there's some benefit to the fact that they
sustained a loss?

MR. MOQUIN: No, I don't believe there was any. And in

46 A.App.4280
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fact, there was detriment because what that did was terminate his
1031 exchange, which made him liable for capital gains.

THE COURT: Right.

MR. MOQUIN: Right?

THE COURT: Okay.

MR. MOQUIN: So I do not believe there's any benefit in
any way to him having -- have to sell this at loss.

THE COURT: Okay. Thank you for answering that.

MR. MOQUIN: Sure.

THE COURT: Go ahead.

MR. MOQUIN: So, again, in terms of this
cross-collateralization, I think that the issue for the Court to
really decide here is one of proximate cause.

That is, given the fact that we are somewhat removed
from the actual breach -- property that was breached, are the
damages that were incurred -- and I don't think there's any
disputing that there were damages incurred by virtue of the sale
of the Baring property. Are they recoverable?

And I think if we look to the indemnification clause and
the definition of "losses," I think the answer is that this was,
in fact, foreseeable. It was foreseen and it was bargained for.

Plaintiffs, to my understanding, did not write this
lease. And, in fact, this lease and minor variations of it were
used by -- I believe it was upwards of 30 different landlords that

Berry-Hinckley had leased properties from.
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So, you know, the lease terms are there because
Berry-Hinckley put them in, and they should be held to them.

I think that it's clear -- you know, it's certainly the
case that you do not have to explicitly spell out every
conceivable type of damage in order for it to be recoverable. And
the phrase "any and all damages," coupled with this 1list, I think,
is dispositive of the issue.

THE COURT: All right. Thank you.

With regard to the Wooley plaintiffs now, you have
already discussed the attorney's fees. So are there -- I'm
assuming it's the same -- similar to the Willard claims?

MR. MOQUIN: Yes, it's identical.

THE COURT: Right. 1Is there anything else you would
like to address in opposition to the motion?

I think your client may want to talk with you for a
moment. So why don't we take a brief break.

MR. MOQUIN: Yeah, I would appreciate if I could go --

THE COURT: And I'll be back on the bench at 11:05.

(A recess was taken.)

THE COURT: You may continue, Counsel.

MR. MOQUIN: Your Honor, I just have three small points,
and then I'm done.

The first is that, in fact, the Wooleys did pay all the
taxes that were alleged.

THE COURT: Okay. The Wooleys or the Willards?

48 A.App.4282
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MR. MOQUIN: The Wooleys, yes. And those are damages
that are being sought.

THE COURT: And that is due to the 600,000 in damages
incurred when the Wooleys had to sell the Baring property?

MR. MOQUIN: That's correct.

And I think it's important -- there are two aspects to
these leases which, I think, are important to note.

The partial nature of these leases, the fact that this
was, as Mr. Irvine pointed out, a triple net lease, the landlords
expected these things to, basically, cause them no problems; that
is, they had triple net. They were not responsible for
maintenance, taxes, property taxes, anything.

And in entering into these leases, there was an
expectation, I think, on both sides that this was going to be a
pretty turnkey situation, that the landlords own the properties,
they lease them to the defendants, and wouldn't have to worry
about them.

In fact, in March 2007 -- oh, there's another point.
The subrogation agreement predates by over a year the amended
lease. So the claim that it -- that this knowledge of the Willard
lease -- I mean, the Willard loan was not prior to the lease
being --

THE COURT: So it postdated the original lease, but
predated the amended lease?

MR. MOQUIN: Correct. Correct. And that is when

43 A.App.4283
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Mr. Herbst came into the picture as guarantor.

He came into it -- bought Berry-Hinckley in 2007,
renegotiated all the contracts, all the leases with all the
landlords that Berry-Hinckley had been renting from, and demanded
that -- well, actually, what he did was, he agreed to personally
guarantee these leases in return for certain changes being made to
the leases.

The most important one, I think, was that the
modification of the first amended leases gave him the right to
subrogate his leasehold without first obtaining the permission of
the landlords, which he did in obtaining a $74 million line of
credit from First National Bank of Nevada, which was secured by
his leasehold interest in all of these properties, including the
plaintiffs' properties.

And the only reason he was able to do that without
seeking the permission both of the plaintiffs and the plaintiffs'
lenders is because of this amendment.

So this amendment was, you know, material and, in fact,
he was at that point apprised of the fact that there was this
enormous loan in place.

THE COURT: But just because -- let's assume that that
is correct, that this amended lease came after and that he knew
that this other loan was in place.

Is it still foreseeable on his part that the payments

wouldn't be met?
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MR. MOQUIN: That the loan payments --

THE COURT: The 1loan -- I may have said "lease." 1
meant to say "loan payments."”

MR. MOQUIN: I think, given the enormity of the loan,
it's very easy to amortize out what the monthly payment would be.

I mean, this is not your normal -- in fact, I could not
find a case anywhere close to this value in all of Nevada case law
dealing with an $18 million property where the monthly rent at the
time of the breach was $142,000 a month.

Now, to go from that, with $87,000 being due for a
mortgage, to zero, I think it's reasonable to -- you know, I think
that it's reasonable for somebody to suspect that there's going to
be some serious fallout from that. There's going to be --

THE COURT: And that this was the plaintiffs' only
source of income?

MR. MOQUIN: At the time of the breach, yes.

THE COURT: And that Mr. Herbst or Berry-Hinckley had
reason to know that?

MR. MOQUIN: I don't think it's relevant.

In fact, whether or not -- see, we're getting into an
area here where whether or not there was a mortgage on the
property, okay, is not really important in terms of the damages.

Now, it does come into play now, given the fact that
there was, okay, but given the language in the lease, the "any and

all damages" provision under Nevada law, which I've cited in my
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opposition, is binding and not subject to reinterpretation.
There's nothing ambiguous about it.

And so the claim that this was not foreseeable and was
not contemplated at the time of contract formation is simply
untrue because they put those provisions in, into the lease.

It wasn't necessary for them to put the indemnification
clause in. In fact, I think in Section 12 or 13, there's an
environmental indemnification clause. So this additional
Section 15, they put in as an added protection for the lessor.

But the "any and all" language is -- you know, under
Nevada law and under California and everywhere that I have looked,
it's not -- I mean, it would be infeasible to have to list all the
different particular damages that could potentially arise.

The "any and all" language itself is interpreted, as far
as I can tell, across the board to mean "reasonably proximate
damages."

THE COURT: All right. Thank you.

Is there anything else?

MR. MOQUIN: No, Your Honor. Thank you.

THE COURT: Thank you.

Counsel.

MR. IRVINE: Thank you, Your Honor.

It struck me in briefing our reply that plaintiffs
didn't address or didn't do much to address a couple of things

that we argued in the motion. And we're still there today.
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They haven't addressed the concept of foreseeability,
number one.

And they haven't addressed the requirement under the
Christopher Homes case for attorney's fees. Their arguments
simply fly by those.

With respect to foreseeability, Mr. Moquin keeps coming
back to the indemnity provision. And he says you don't need to
look at foreseeability because of this broad boilerplate language
that says "any and all."

Well, firstly, I would, again, talk about what an
indemnity provision is. He didn't address any of the case law
that I cited in the reply, the Boise case, the Pacificorp case,
the May Department Store case, or the KMart case from the federal
court -- federal bankruptcy court in Illinois, that says that
indemnity provisions are designed to protect against claims
brought by third parties, not for direct claims between the
contracting parties.

The best example is a slip-and-fall. Someone falls
while they are in a Terrible Herbst gas station and breaks their
arm, and then they sue the owner, because they find out who the
owner of the property is, and it's Mr. Willard.

Then Mr. Willard would certainly have a right to
indemnity from the tenant for that act, because it's a triple net
lease and they are responsible for the entire premises.

But that doesn't extend to cases like this with
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Mr. Willard's personal income taxes that are remote from the
breach we're talking about here. That's not what an
indemnification provision is.

And with respect to the "any and all" language that he's
relied on throughout his argument, I would direct the Court to the
Boise case from the Oregon Court of Appeals where they are
addressing a very similar argument where the party was seeking to
recover its $600,000 investment in the property and was attempting
to rely on the indemnity provision to do it.

And this is at -- I'll use the Pacific cite. This is at
page 709.

In there, the Court analyzes the indemnity provision,
which says "Tenant's Covenants of Indemnity," which reads that
"Tenant further covenants and agrees to protect, indemnify and
forever save harmless the Landlord and the Demised Premises of and

from any and all judgments, loss, costs, charges," et cetera.

Again, a very broad indemnity provision.

But the trial court here says this doesn't apply. It's
redundant to other paragraphs, remedies paragraphs, and it doesn't
apply to direct claims between the contracting parties.

The Court goes on to say on page 710 of that decision,
that "under the indemnity paragraph, defendant would be required
to indemnify BJV for claims that might arise out of defendant's

failure to perform his obligations under the lease, such as a

failure to pay assessments or taxes.

>4 A.App.4288
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"But we agree with the trial court's interpretation that
the indemnity paragraph does not apply to claims between the
parties and does not provide a contractual basis on which BJV may
recover its lost equity."

So it's the same type of language we're faced with here,
and that Court said it didn't apply to direct claims between the
parties.

I apologize for getting on my phone, Your Honor, but I
didn't print the May Department Store cases, but that case is
similar.

It analyzes an indemnity provision, which says that the
tenant shall indemnify and hold harmless against -- it doesn't say
"any and all," it says "all claims, damages, costs, expenses," on
and on and on.

And, again, in that case, the May Department Store case,
the Court said no. It said that indemnity language is construed
to apply only to claims asserted by third parties against the
indemnitee, not to claims based upon injuries or damages suffered
directly by that party.

So, again, we're talking about a slip-and-fall. We're
talking about a scenario where my tenant might have done a tenant
improvement at one of these stores and not paid the contractor,
and the contractor goes after the owner. This is not for the
damages they are seeking here.

And frankly, Your Honor, if you buy their argument that
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this sort of broad, "any and all" type indemnity language somehow
obviates the requirement under Nevada law that damages be
foreseeable, you can throw out the restatement, you can throw out
Hilton, you can throw out Hadley v. Baxendale, because these go
back that far.

Damages have to be reasonably foreseeable under a
contract case, and the inclusion of boilerplate language like that
doesn't eliminate that requirement.

With respect to the attorney's fees argument, we simply
shouldn't have to pay for their decision to file in the wrong
venue.

I would direct Your Honor to Section 38-H of the lease.
And I'm at the Willard lease, which is Exhibit 2 to our motion.
This is at page 25 of that lease.

Section 38-H clearly says that the parties hereto
expressly submit to the jurisdiction of all federal and state
courts located in the state of Nevada. Nevada law applies.

And it says also that the lessor can commence proceeding
in the federal or state courts located in the state where each
property is located.

Again, these properties are located in the state of
Nevada. They chose to go file these over in California. Frankly,
we shouldn't have to pay for that, even if these damages were
available under Christopher Homes, which they are not, which

Mr. Moquin didn't address.
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I'll touch on his improper dismissal argument briefly.

I won't get into the details on that. 1I'll rely on Mr. Desmond's
declaration attached to the reply.

I think our position is very clear there, but it doesn't
matter because none of the fees that plaintiffs incurred in
California were in any way caused by an improper dismissal, even
if that were true.

These fees were all incurred in filing the motion --
filing the complaint and dealing with motions to quash and motions
to dismiss over there.

All the work was done. The case was dismissed at the
end, and that in no way changes the fact that they didn't have to
bring either that or, in fact, the bankruptcy over in California.

As Your Honor noted, these were their choices. These
were their voluntary choices, and we shouldn't have to pay for
them.

And under Christopher Homes, these are not -- these are
not special damages that are available for attorney's fees. This
is not an action to remove a cloud on title, which is one of the
prongs. And it's not an indemnity type case where they were
forced to litigate against a third party due to our breach.

So under the clear authority of Christopher Homes, these
types of damages aren't available anyway.

I'm sorry, Your Honor, I'm bouncing around a little bit,

trying to keep this short.

57 A.App.4291




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.App.4292

The argument that Mr. Moquin made with respect to
Exhibit 32 to the opposition, which is the subrogation
agreement -- I'm sorry, I'll get there.

Again, this was entered into after the original lease
was executed. And Mr. Moquin is correct, that this subrogation
agreement happened between the execution of the original lease and
the amendment of the lease and the guarantee by Mr. Herbst.

But that doesn't matter. You have to go back to the
original lease because that is when Berry-Hinckley signed on the
dotted line and agreed to be liable for all the obligations under
the lease.

You have to go back to that date, because if
Berry-Hinckley knew at that time that it would be responsible for
all of these financing type damages that plaintiffs are going to
assert, that was its chance to not enter into the lease.

After that, it's bound. And so anything that happens
after that doesn't have any bearing on foreseeability.

Not only that, Mr. Herbst's guarantee under Nevada law
is clearly limited to BHI's obligation under the four corners of
the lease. He doesn't assume anything outside the four corners of
the lease, and he doesn't assume anything that Berry-Hinckley
wasn't responsible for.

And the language of the guarantee is consistent with
that paragraph 1, which I won't read. 1It's a short paragraph.

But it says that he's responsible for what BHI is responsible for.
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In addition, I would note that the subordination
agreement at Exhibit 32 -- I touched on this in my direct
argument. This refers Berry-Hinckley and Mr. Herbst at best to
the fact that a loan existed with the South Valley National Bank
at that time.

They were never put on notice of the loan with Telesis,
which is the loan they are seeking damages for. So I think that's
significant.

And as Your Honor pointed out, BHI and Mr. Herbst had no
way of knowing if Mr. Willard or his company could satisfy the
debt service on this property without the loan. They had no way
of knowing whether this was his only source of income or whether
he could pay this on his own without the lease payments.

There has been no evidence of any special knowledge from
the Herbsts on that fact.

Your Honor, I want to touch briefly on some of the
damages that they had withdrawn. They said they withdrew their
claim for the closing costs for the Willard short sale and for the
earnest money and for the tax consequences, but that they wanted
to continue with their claim for the capital loss carryover.

Again, Your Honor, these damages are even less
foreseeable than the tax consequences damages they were seeking
before.

If you play this out, it's not a probable result of a

breach of the lease. You would have to have a breach of the lease
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followed by a threatened foreclosure, followed by a threatened
short sale, which was, then, completed.

And you would have to know about Mr. Willard's
accounting and tax treatment over the years. There's no evidence
in the record that the Herbsts had any way of knowing that they
were carrying these capital loss carryovers as assets.

We don't have access to their bank records. We don't
have access to their tax returns. We don't have access to their
accountants at any point in time prior to the breach.

This is all brand-new arguments. And, frankly, it's not
in the complaint. 1It's not in anything that they did in
discovery.

The first time we found out about this new theory was in
the opposition. But I still think it's appropriate for the Court
to decide it and deny their ability to seek it, because it's
simply not foreseeable.

In addition, they talk about trying to keep their claim
for diminution in value on the Willard property. Your Honor, that
is a new damage as well. There is nothing in the complaint about
any diminution in value claim for Willard.

I will concede that they have a claim for Mr. Wooley.

At paragraph 34 of the first amended complaint, they claim a
$2 million diminution in value damage on the Highway 50 property,
which is not subject to the motion that we're arguing here today.

But there's absolutely no claim in here about a

60 A.App.4294
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diminution in value claim for the Willard plaintiffs.

And, in fact, the only time we heard about that was,
again, for the first time in the opposition at page 10, I believe,
the very last sentence on page 10 where they say "Due to BHI's
abandonment of the Virginia property and subsequent breach of the
interim operation and management agreement, the Virginia property
suffered a dramatic diminution in value, the amount of which is
not relevant to the instant motion."

That sentence, Your Honor, is the first time we ever
heard of that damage. We've never been put on notice of anything
like that before.

Which takes me to the 16.1 damages disclosure issue.
Now, Mr. Moquin doesn't practice here. I don't know if he
understands this rule.

But as you know, Your Honor, 16.1 imposes upon
plaintiffs an affirmative obligation to disclose their calculation
of damages, along with any supporting documentation of those
calculations.

We have never in this case received a 16.1 disclosure
with any damages computation. We've had to pull damages from them
through interrogatories and depositions, but that shouldn't,
frankly, be our job.

It's their affirmative obligation to do that and to
continue to do that as their damages claims change, which it

continues to do in this case.
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I'm not going to say we don't have some information
about damages, but we certainly have never received a 16.1 damages
disclosure.

And the Wooley damages computation that Mr. Moquin was
referring to, we received after the deadline for disclosing
initial expert witness reports. And the spreadsheet that I got
from him, he gave me to use for settlement purposes only.

I'm, obviously, not going to discuss the contents with
the Court because of that, but as of right now, I don't have even
have authority to disclose that to my experts to do anything with.

So they have not done their job of getting us what their
damages are. And it's starting to become fairly critical with the
deadlines that are approaching in this case.

I know that's not entirely relevant to your decision
here today, but because it was raised, I wanted to address it.

And then finally, with respect to the Wooley damages for
Baring, Mr. Moquin went back to the indemnification provision.
I've already addressed that.

I would take issue with his argument that all you have
to do is have a reasonable proximate cause to get these damages.

I mean, the Hadley v. Baxendale case, the Hilton case, the
restatements, they are all there for a reason.

They are there for policy reasons, to limit damages for
contracting parties to what they contracted to do.

And that's what we're asking for here. We're asking the

62 A.App.4296
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liability on the defendants to be limited to what's in the four
corners of the contract, not some proximate cause where you could
see a lot of slippery slopes, including being, essentially, held
as a guarantor for debt service and the like.

If you have any questions, I'm happy to answer them.
Otherwise, I think I've covered everything he had.

THE COURT: No. I think I have asked all of my
questions of both parties.

MR. IRVINE: Thank you, Your Honor.

THE COURT: I want to thank everyone for their
substantial papers and opposition and the time that went into
compiling these. I know that it takes a great amount of skill and
time.

In reviewing this, and going back to the standards of
Rule 56, where there is a partial adjudication, where it does not
actually adjudicate the entire case, it appears that the Court,
after the hearing the motion, by examining the pleadings and the
evidence before it, and by interrogating counsel, shall, if
practicable, ascertain what material facts exist without
substantial controversy and what material facts are actually, in
good faith, controverted, and thereafter, the Court must enter an
order.

I have, as an overview, concern with regard to the
affidavit that was submitted by Mr. Tim Herbst. Under 56(e), they

must be made on personal knowledge. And the format of that
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affidavit is very clearly on information and belief. And it begs
the question of where Jerry Herbst is.

However, in reviewing this -- and the Court and my law
clerk, Ms. Booher, spent a substantial amount of time carefully
going through it -- and I'm prepared to rule, even with
disregarding that affidavit, and I'm going to do so with an
abundance of caution.

The depositions that are attached provide the Court what
is sufficient information, and where both parties have submitted
documents, that this Court can deem them as admissible evidence.
And the Court finds that the motion for summary judgment should be
granted.

In considering this, for the record, I am considering
the following damage categories.

One, as to the Willard plaintiffs, the short sale
damages incurred as a result of having to sell the property,
including earnest money invested in the property; tax consequences
resulting from the cancelled mortgage debt, and closing costs;
attorney's fees with regard to the voluntary bankruptcy,
attorney's fees for the California action.

With regard to the Wooley plaintiffs, the Court is
considering summary judgment as it relates to the $600,000 in
damages incurred with regard to selling the Baring property due to
the fact it was cross-collateralized, and the attorney's fees the

Wooley plaintiffs incurred from the California action that was
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dismissed.

In doing so, I understand that you've indicated, and the
record is clear, with regard to which damages the plaintiff has
withdrawn.

Any damages that are not in these categories and the
subject of the motions will have to be the subject of future
motion practice, if the parties wish to narrow down the action.

In accordance with this, the Court finds as follows:

The Court concurs with -- as an overview, with the
plaintiff that you cannot identify in every single contract each
and every type of damage claim. However, the Court disagrees that
foreseeability does not apply. And the Court finds that as a
matter of law, that it does apply in the analysis.

In addition, the Court finds that the Christopher Homes
versus Liu case applies with regard to the special damages
requested in the form of attorney's fees.

Therefore, that being said, based on the motion,
opposition, the reply and supplement, the Court finds as follows:

With regard to the Willard lease, in 2005, Willard and
Berry-Hinckley Industries entered into a commercial lease,
called -- which I will designate the Willard lease, for the lease
of property in Reno, Nevada.

In 2013, Mr. Willard filed for bankruptcy. The
bankruptcy was voluntarily dismissed shortly after filing it.

In March 2014, Mr. Willard sold the Willard property in

65 A.App.4299
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a short sale.

While under the Hilton case it can be construed that the
type of foreseeability and the type of damages that are claimed in
this case must be submitted to the jury, the Court finds, based on
the deposition transcripts that were attached, specifically, that
the plaintiffs admit that the defendant had no reason to foresee
the items of damage which I have itemized, and that is sufficient
without the submitted affidavit from Mr. Tim Herbst.

In addition, the Court finds that with regard to the
Wooley leases, in 2005, Berry-Hinckley Industries and Wooley
entered into a commercial lease for the lease of property on
Highway 50 in Nevada, known as the Highway 50 lease.

In 2006, Wooley bought property on Baring Boulevard,
which I'll designate the Baring property. And Berry-Hinckley,
BHI, and Wooley entered into a separate lease for that property.

Wooley entered into a mortgage loan for the Baring
property, which purportedly contained a clause which
cross-collateralized the Baring property and the Highway 50
property.

Neither Berry-Hinckley Industries nor Mr. Jerry Herbst
were parties to the mortgage loan.

The Wooley plaintiffs have not set forth any evidence to
establish that BHI or Mr. Jerry Herbst knew about the
cross-collateralization provisions.

Wooley entered into this loan after the parties had

66 A.App.4300
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entered into the Highway 50 lease.

Wooley sold the Baring property while Jackson's Food
Stores, Inc., was a tenant and not Berry-Hinckley Industries.
Berry-Hinckley Industries was not in default of the Baring lease
when Wooley sold the Baring property.

The Court has applied all of the standards that are set
forth in Rule 56 with regard to whether or not -- as I indicated
earlier, the amounts are not -- for the Court's analysis, are not
important, it is the type of damages that are sought.

And the Court finds, based on the facts before us, that
the plaintiffs are not entitled to the damages that I itemized
earlier based on the fact either they are not foreseeable, or with
regard to the special damages, they are precluded by
Christopher Homes versus Liu.

Accordingly, this Court orders the plaintiff to provide
the Court with a proposed order. That proposed order will state
the following:

Each and every finding of fact supported by a citation
to the exhibits and not to the affidavit.

Secondly, that the plaintiff -- excuse me, I said
"plaintiff."

The defendant will provide conclusions of law supported
by the applicable authority. And specifically, it will include
Hilton Hotels, Margolese, Christopher Homes, the Boise case, all

of which the Court finds persuasive in ruling upon this motion.
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Please, in addition, and separate and apart, the Court
enters a case management order that directs the plaintiff to
serve, within 15 days after the entry of the summary judgment, an
updated 16.1 damage disclosure.

That's the ruling of the Court. I would like the
proposed order within 15 days.

We'll be in recess.

MR. MOQUIN: Thank you, Your Honor.

(The proceedings concluded at 11:59 a.m.)

-000-

68 A.App.4302
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STATE OF NEVADA )
SS.

o’

WASHOE COUNTY

I, CONSTANCE S. EISENBERG, an Official Reporter of the
Second Judicial District Court of the State of Nevada, in and for
the County of Washoe, DO HEREBY CERTIFY:

That I was present in Department 6 of the above-entitled
Court on January 10, 2017, and took verbatim stenotype notes of
the proceedings had upon the matter captioned within, and
thereafter transcribed them into typewriting as herein appears;

That I am not a relative nor an employee of any of the
parties, nor am I financially or otherwise interested in this
action;

That the foregoing transcript, consisting of pages 1
through 69, is a full, true and correct transcription of my
stenotype notes of said proceedings.

DATED: At Reno, Nevada, this 16th day of January, 2017.

/s/Constance S. Eisenberg

CONSTANCE S. EISENBERG
CCR #1422, RMR, CRR
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DECEMBER 12, 2017, TUESDAY, 10:11 A.M., RENO, NEVADA

-o00o0-

THE COURT: This is the time set for pretrial
conference in Case No. CV14-01712, Larry Willard, et al.
versus Berry-Hinckley, et al.

Would you please state your appearances?

MR. O'MARA: Good morning, your Honor. David
O'Mara on behalf of the plaintiffs.

MR. MOQUIN: Brian Moguin on behalf of the
plaintiffs.

MR. IRVINE: Good morning, your Honor. Brian
Irvine on behalf of the defendants.

MS. WEBSTER: Good morning, your Honor. Anjali
Webster on behalf of defendants.

THE COURT: Good morning.

All right. As this is a pretrial conference, I
want to go over a couple of items.

And my intention is to go over the file motions
and where there's a nonopposition ask the party to submit
an order.

I want to set an oral arguments date for that
big stack of paper that's sitting there on my desk. And

then we're just going to go over some dates so everyone 1is

A.App.4306
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on the same page.

If there is anything that you would like to
bring up, please feel free to do so.

We are set for trial. My new trial date is
on here. It is January 29th, correct?

MS. WEBSTER: Yes.

MR. IRVINE: Correct, your Honor.

THE COURT: And do you still believe that it

will be eight days, or do you think it will be longer or

shorter?

MR. O'MARA: Your Honor, I think that we're

going to have to -- Mr. Moguin is going to have to ask the

court today for an extension of time.
We notice that you want to do an order
submitting nonoppositions. Mr. Mogquin has been trying

finish those oppositions, and I told him he needs to

discuss that with the Court today. And we would hope that
the Court would have leniency on us to allow him to file

such oppositions because they would be so devastating to

our client if the Court just submitted orders on the
nonoppositions.

THE COURT: Okay. Well --

MR. O'MARA: The defendants are aware that we

have been trying to do the oppositions. And they have

not

to

A.App.4307
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provided us with extensions. We have filed an extension.
So it would be up to the Court as well as Mr. Moquin. I
just wanted the Court to be aware of that.

THE COURT: Okay.

MR. O'MARA: I'm sure Mr. Irvine will have his
response and go from there.

THE COURT: Let's just go about it this way. A
little bit different then.

We'll start with -- is anyone expecting to ask
for a continuance of the trial date?

MR. IRVINE: We are not, your Honor. We think
what would be a fourth continuance at this point, given the
plaintiffs' lack of compliance with the rules, or a
disregard of this Court's orders, and their failure to
provide basic damages information or expert disclosures
necessitate a dismissal. We've been clear in our moving
papers.

The motion for case ending sanctions that we
filed along with the two other motions, where the
oppositions were due last Monday, we did give them a couple
of brief extensions. We couldn't give them more than very
brief extensions because all motions must be submitted to
the Court for a decision by this Friday pursuant to the

stipulation and order that was entered last February.

A.App.4308
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And they've just simply failed to oppose the
motions. They filed with this Court a motion to extend the
time for them to respond to the motions, where they asked
until 4:30 on last Thursday.

I was assured by counsel that I'd receive
hand-delivery or email service of the oppositions to all
three motions by 4:30 last Thursday, and then nothing. I
didn't get a phone call. I didn't get an email. We still
don't have oppositions.

Your Honor, at this point, I mean my client
spent a lot of time and money trying to prepare a defense
to this case, and they've been thwarted in their ability to
prepare a defense because we just don't have the

information that the rules and this Court's orders would

require.

So we are happy to provide you with proposed
orders on all three motions. We're happy to set an oral
argument on all three of those motions. But we don't think

a fourth continuance of the trial is fair to our client
given what's been going on.

They're entitled to put this behind them and
move forward. And plaintiffs haven't played by the rules
or followed this Court's orders.

THE COURT: All right. Thank you.

A.App.4309
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Here's how we're going to do this. One, I have
the October 6th, 2014 Motion to Partially Dismiss
Plaintiffs' Complaint. No opposition filed. No reply.

That's one of them that you're adjusting,
correct?

Then I have a 10/28/2014 Motion to Associate
Counsel. And no opposition was filed. Defendants' Notice
of Nonopposition was filed on the plaintiffs at 10/29/2014.

So there's not an order entered on that,
correct? I mean, I realize this has gone up and back and
around. But I don't see an order on it.

MR. MOQUIN: I don't believe there is.

THE COURT: All right. So I want you to submit
an order.

Okay? Is this yours?

MR. IRVINE: The Motion to Associate Counsel I'm
assuming was --

THE COURT: It's yours. Filed by plaintiffs
Larry J. Willard.

MR. MOQUIN: We'll do that.

MR. O'MARA: We'll file an order, your Honor.

THE COURT: Just submit one, please.

MR. MOQUIN: Yes, your Honor.

MR. O'MARA: It was my understanding, I think,

A.App.4310
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that there was no objection, and the Court granted an order
at the previous hearing. But I'll, I'll get an order to
you -—-

THE COURT: Right. I just want to make sure we
have written orders on this.

MR. O'MARA: That's fine, your Honor.

THE COURT: And certainly we've been acting as
though it was granted.

Okay. Next we had Defendants' Motion to Compel
Discovery Responses filed by defendants with an Ex Parte
Order Shortening Time, Notice of Nonopposition to
Defendants' Motion to Compel Discovery Responses.

And, and later there was an Order Shortening
Time Filed. And then Order Granting Defendants' Motion to
Compel Discovery Responses was filed July 1st, 2015.

Has -- have you received those discovery
responses?

MR. IRVINE: Your Honor, I didn't review that
motion this morning. I think we certainly got substantial
compliance to it. I don't remember the scope of that. I
believe it was our first set of interrogatories, and I
think we did get answers to all of those.

THE COURT: Okay. 7/24/2015, Motion for

Contempt Pursuant to NRCP 45(e). And Motions for Sanctions

A.App.4311




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A.App.4312

Against Plaintiffs' Counsel pursuant to NRCP 37.

Defendant filed an Ex Parte Motion for Order
Shortening Time, and Order Shortening Time was filed on
July 28th, 2015.

On this case there was no opposition, correct?

MR. IRVINE: That's correct, your Honor. But I
don't believe we ever submitted that motion.

THE COURT: Right, that was the next thing I was
going to say.

MR. IRVINE: I think that had to do with a
subpoena to a third-party witness, who is actually also the
expert that's the subject of our motion to strike. And I
believe we got the documents in time for the deposition so
we never submitted that.

THE COURT: Okay.

MR. IRVINE: So we would, we would withdraw that
motion.

THE COURT: Okay.

Next, Defendants -- 8/7/15, Defendants' Second
Motion to Compel Discovery Responses filed by Defendants
Barry Hinkley and Jerry Herbst; a Defendants' Ex Parte
Motion for Order Shortening Time was filed 8/7/15,
Emergency Request for Status Conference was filed. Order

Shortening Time was entered 8/11/2015, as well as an order

A.App.4312
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setting status conference of 8/12/2015.

Then we went to a status conference on August
17th. This Court granted the Defendant's Second Motion to
Compel Discovery Responses. It was filed on 8/17/2015. So
that's not at issue.

8/1/2016, Defendant/Counterclaimants Motion for
Partial Summary Judgment with a Request, Motion to Exceed
the Page Limit and a Supplement to
Defendants/Counterclaimants Motion for Partial Summary
Judgment filed 12/20. This was opposed and replied.

Defendants asked for page limit, to exceed the
page limit. The Court granted. Filed an order granting
Motion to Exceed Page Limit for both the motion and the
reply. And we set a hearing at the 12/9/2016 -- that's the
date the order was setting the hearing.

And then we had the hearing on January 10th,
2017, where the Court granted partial summary judgment and
ordered the defense counsel to prepare an order, which then
this Court entered on May 30th, 2017.

All right. The next one, it looks like, was
completed. It appears that you did object, but then I
filed the order.

Let's go to the next Motion for Summary Judgment

dated October 17th, 2017. Motion for Summary Judgment of

10

A.App.4313
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Plaintiffs Edward Wooley and Judith A. Wooley. Defendants
filed their opposition on November 13th, along with a
Motion to Exceed Page Limit on the same date.

Now as to this one there's no reply, correct?

MR. O'MARA: That's correct, your Honor.

THE COURT: Okay. And was this the subject of
an extension where you wanted to file a reply?

MR. MOQUIN: Yes, defendants gave an open
extension until the end of -- until this Friday.

THE COURT: Okay. So then you have an open

extension until Friday.

Okay. October 18th, Motion for Summary Judgment
by Plaintiffs Larry J. Willard and Overland Development.
Opposition was filed on November 13th along with a motion
to exceed page limit.

This one is in the same circumstance, correct?

MR. MOQUIN: Correct.

THE COURT: Okay. All right.

11/14, Defendants/Counterclaimants Motion to
Strike and/or Motion in Limine to Exclude the Expert
Witness, Expert Testimony of Daniel Gluhaich, along with a
Motion to Exceed Page Limit.

This one you have not filed an opposition,
correct?

11

A.App.4314




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A.App.4315

MR. MOQUIN: Correct.

THE COURT: And is this -- a Request for
Submission After Notice of Nonopposition was filed by the
Defendants' Request for Submission 12/7.

And Mr. O'Mara, 1s this one of the motions that
you're wanting to file an opposition?

MR. O'MARA: Yes, your Honor.

THE COURT: Okay. And then 11/15, Defendants'
Motion for Partial Summary Judgment filed by Defendants
Berry-Hinckley and Jerry Herbst. No opposition was filed.
A Notice of Nonopposition was filed by defendants on 12/7.
And it was submitted.

This is in the same category?

MR. O'MARA: Yes, your Honor.

THE COURT: Okay. 11/15,
Defendant/Counterclaimants Motion for Sanctions Requesting
Oral Argument filed by Defendants Berry-Hinckley and Jerry
Herbst. Motion to Exceed Page Limit was filed on the same
date. No opposition was filed to this. And a Notice of
Nonopposition was filed by the defendants on 12/7, and it
was submitted on 12/7.

So this is the third one in that category,
correct?

MR. O'MARA: Correct.

A.Ap

12
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THE COURT: Okay. And lastly, the December 6th,
2017, Plaintiffs' Request for Brief Extension of Time to
Respond to Defendants' Three Pending Motions and to Extend
the Deadline for Submission of Dispositive Motions filed by
all plaintiffs.

No opposition was filed, right?

Isn't it your -- you still have until next week?

MR. IRVINE: Yes, your Honor. And I can
certainly file an opposition to that.

I think it had two requests for relief. One was
for an extension through 4:29 p.m. on December 7th, to file
the three oppositions that we just discussed.

And so I would submit that that portion of the
motion is moot because that deadline has already passed.

We would certainly oppose any extension at this
point, as I've already discussed.

The second relief that they sought in that
motion was a continuance of the date to submit dispositive
motions to this Court.

We stipulated that that would be done by this
Friday, December 15th. We did that wvery deliberately,
because we looked at the calendar and saw where these were
going to fall with the Christmas holiday. We knew that we

were filing some significant dispositive motions so we

13

A.App.4316
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built in 45 days before trial instead of 30.

We did that with much thought and intent to try
to give this Court adequate time to consider the motions.
We would oppose any extension to that submission deadline
which the parties stipulated to last February.

THE COURT: So I want to hear from you, Counsel
Tell me why I don't have oppositions.

MR. MOQUIN: Your Honor, early morning of the

date that my oppositions to these two motions were due, the

application that I was writing them in, it just -- it just
hung.
And so I killed it and started it up again. It

would not let me save what I had done. So I killed it

again. And everything was gone. I lost three weeks' worth

of work.

So I contacted opposing counsel, and given the
fact that I had extended a seven-day extension for them to
respond to our motion for summary judgment, I was hoping
that they would reciprocate. And they only gave me one
day.

I did what I could, and the following day said,
you know, I just haven't been able to, to make this up.

And that continued through that Wednesday.

Wednesday morning I asked for another extension, and I was

A.Ap
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p.4318

granted, at 11:00 o'clock, until 5:00, I believe -- no,
3:00 o'clock. And so I filed this motion for, for an
extension of time.

Meanwhile, my computer system, my primary
computer system has been just a nightmare. And I've been
migrating all of my assets off of it with respect to this
case so that I can continue to work.

But that is the sole and, and just debilitating
cause of the --

THE COURT: So do you have IT people working on
it?

MR. MOQUIN: I'm solo.

THE COURT: Okay. All right.

So the -- I was just trying to pull up your
motion again, because I think I left it on my desk.

So the time frame you want at this juncture?

MR. MOQUIN: For oppositions?

THE COURT: Yes.

MR. MOQUIN: If T could have -- my, my replies
to plaintiffs' motion for summary judgment are due on

Friday. If I could have until this coming Monday, that

would be ideal. Otherwise, I would be grateful for Friday.

THE COURT: All right. And specifically that i

on the three motions that I mentioned.

S

A.Ap
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p.4318
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MR. O'MARA: The oppositions, your Honor, right?

THE COURT: Right. On the three motions that I
mentioned that you wanted to file the opposition. That's
the motion to strike filed on 1/14. 11/15, motion for
partial summary judgment. And 11/15/2017, motion for
sanctions.

All right. If T were to grant an extension, and
I know this will make you unhappy, but if I were to, how
much time would you want to file a reply?

MR. IRVINE: Well, your Honor, that's where the
trouble comes in and why we did the 45 days.

If we get oppositions on Monday, then, you know,
the following week you're into the Christmas holiday and
everything else. I'm not even sure when -- you'd have four
days. I mean --

THE COURT: Monday would be the 18th.

MR. IRVINE: Right.

THE COURT: And the 22nd is right before the
holidays.

Now I took that following week off.

MR. IRVINE: I'm back East on a vacation that
week myself, your Honor. I won't be back until the 4th.

THE COURT: And it was purposeful because I saw

all the documents. So I'm hoping to get caught up with

16

A.App.4319
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reading all the documents.

MR. IRVINE: I think the effect of an extension
through Monday, we would need, you know, a decent amount of
time. We'd have to be looking at the week of the 8th to
file our replies. I don't see how we could get it done
before then.

THE COURT: Well, when are you departing?

MR. IRVINE: I'm leaving the 26th, and I'll be
back on the 4th. I'm leaving for the East Coast.

THE COURT: Okay.

MR. IRVINE: The other complicating factor is I
have a very significant set of Ninth Circuit briefing that
is due on the 28th, which is going to take all my time
basically between now and then, for the most part.

So I'm pretty jammed up, which is why we hoped
to have everything done by the 15th.

THE COURT: I understand.

MR. IRVINE: Again, respectfully, in response to
what Mr. Mogquin is saying, I can buy what he's saying, but
if you look at the motion for sanctions, this is a part of
a very significant repeated behavior.

We've had to file multiple motions to compel in
this case, because they won't provide us with basic

discovery information.

17
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When we file those motions to compel, they
simply don't oppose them. And then we have to get orders
from this Court and go and enforce those.

We were here almost 11 months ago to the day,
and I was standing in Court explaining to your Honor that
we hadn't received damages disclosures from them; that we
hadn't received an appropriate disclosure for Mr. Gluhaich.
They stipulated to that, but they haven't done their job on
those two issues.

We have a stip and order, it was entered by this
court. It set forth very specific deadlines and a very
specific approach to how we were going to handle the rest
of the case.

Lo and behold in October, we still don't have
damages disclosures. We still haven't seen anything from
Gluhaich. And we get summary judgment motions from
plaintiff where they seek three times the amount of damages
than we've ever seen before.

So I'm sensitive to any computer issues and
problems counsel has, but this is simply part of a very
consistent pattern of behavior. That's why we think the
case should be dismissed.

I just, these motions are very important to my

client, and I want your Honor to have the appropriate time

18
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to look at them. We need to have time to do our replies.
I don't know what the solution is. I'm just
strongly opposed to any continuances from here on out.
THE COURT: I'm not inclined to continue the
trial, number one.
Two, it's the seriousness of the relief, which
is substantial, and my serious consideration of imposing
sanctions.

So I am going to allow you to file oppositions

and I will tell you why. We had the very same thing happen

this week on a document. My law clerk did. And we could
not recover 1it.

And so that's the only reason that -- but I
appreciate defendant's extreme frustration. And you need
to know going into these oppositions, that I'm very
seriously considering granting all of it. And they have

been beyond courteous to you.

So you will have until Monday, the 18th, to file

any papers, any oppositions, and they must be filed by

10:00 a.m.

MR. MOQUIN: Thank you, your Honor.

THE COURT: Now I want to accommodate, which is
just a hard schedule for all of us. You have your Ninth

Circuit argument on the 28th, did you say?

A.App.4322
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MR. IRVINE: I have two Ninth Circuit briefs due

on the 28th.

THE COURT: Wouldn't it be better for you to
have your replies due on the 22nd, or for me to extend it
out? I mean, my intention is to get the motion and the
opposition all read and outlined so that I only need to
look at your reply.

MR. IRVINE: Okay.

THE COURT: It would be easier if it was not
excessively long for the reply.

MR. IRVINE: We'll keep that in mind, your
Honor.

THE COURT: So I'll give you whatever time you

need. And what that means is I'll be a bit jammed up, but

we'll do it.
MR. O'MARA: Why don't you give them until the

8th, and they can file it, and that gives them plenty of

time. And if they get it done beforehand, they can file it

beforehand. That way if something happens with Brian and
his travels or whatever, I mean --
THE COURT: And what I would like you to do --
MR. IRVINE: I'm sorry to interrupt. Your
Honor, we'll certainly get at least one of our replies

filed by the 22nd, because it's the one that I'm going to

A.App.4323
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be primarily writing, and I'm going to do that before I
go --

THE COURT: Okay.

MR. IRVINE: -- on my trip.

THE COURT: Okay.

MR. IRVINE: And that will be the motion to
strike. That one will definitely be submitted --
resubmitted, I guess, by the 22nd.

Ms. Webster was primarily responsible for the
other two briefs. And she's got another appeal that I

didn't mention to you in the Sixth Circuit that she's got

working as well. So I think we're going to need to ask for

the Court's indulgence for the other two.

THE COURT: That's fine. These are very
significant motions. There's a lot to read. And I have
outlined a couple of areas of our own research I want to
do. So I will give you until the 8th.

Now let's set a date for oral arguments.

I had a three-week trial starting on the 8th,
but I'm somewhat remembering that they may be just now
talking about either it's going to shorten up or they're
going to ask for a continuance.

So do you have any hearing dates? I think we

need allow some significant argument time.

A.App.4324
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MR. O'MARA: Your Honor, if you're talking about

the 8th, 9th, we are trying to schedule settlement that

week.
THE COURT: On this case?
MR. O'MARA: And I don't know if

revoked because they may do that.

MR. IRVINE: It hasn't been revoked. But I

don't think those dates are magic. We're trying to

schedule mediation with retired Judge Adams,

generally available those first two weeks.

get an oral argument date that works for you, and we'll

figure out a settlement conference date.

THE COURT: And you want it while the motions
are pending, or decided, after oral arguments?
MR. IRVINE: The settlement conference?

THE COURT: Right. Right, there would be no

need for one --

MR. IRVINE: Right.

THE COURT: -— 1f I roll one way.

MR. IRVINE: Right.

MR. MOQUIN: Or there would be no need for oral

argument 1f we could settle.
THE COURT: Right.

MR. IRVINE: True.

it's been

and he was

So I'd rather

22

A.App.4325
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THE COURT: So what do we have?

THE CLERK: We have the afternoon of the 18th.

THE COURT: That's close to trial.

What do we have on the 12th-?

THE CLERK: That would just be the end of that
first week of a three-week trial. Nothing else is set that
day.

THE COURT: I have two trials behind that
three-week trial, though.

So going back to the, if we have a trial
starting on the 29th, you're still expecting it to be eight
days, correct?

MR. O'MARA: I think maximum.

THE COURT: Okay. Let's go backwards from
there.

THE CLERK: Okay. The week of the 8th you only
have the one.

THE COURT: So the other went off?

THE CLERK: (Nods head.)

THE COURT: Okay. So we could do it on the
12th, correct?

THE CLERK: Yes.

MR. O'MARA: That's just the day we were trying

to find, but I mean, I think defendants are really going to

23

A.App.4326
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be the ones that push the settlement date. So if they want
to do it after --

MR. IRVINE: The 12th is fine for us.

THE COURT: So then you would be -- okay.

So how much time do you think you need?

Generally, I mean, because I have extra time now
with this. I'm going to have my outline done, and I will
have very specific questions, and I will have the
opportunity to check all the case law. And then we'll do
our own independent research.

And so I expect to allow you to do your initial
presentations, but I'll probably interrupt you and go right
to questioning. Okay?

MR. O'MARA: Are you planning on having the
whole day, your Honor, and we just schedule it at 9:00
a.m., or do you want to start at 1:00 and go to 4:007?

THE COURT: What works better?

THE CLERK: We can start at 1:00.

THE COURT: Either one. Whatever you would
like.

Do you have a preference?

MR. IRVINE: I can't imagine that the argument
will take a whole day. I think three hours is probably

ample.

24
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THE COURT: Okay.

MR. MOQUIN: Your Honor, the only issue I have
is I will be driving from San Jose, as I did this morning.
So it would be more convenient for me if it was this time
or later.

MR. O'MARA: So 1:00°7

MR. MOQUIN: 1:00 would be great.

MR. O'MARA: Is that okay, Mr. Irvine?

MR. IRVINE: Sure. I'm free the whole day.

THE COURT: 1:00.

MR. MOQUIN: This would be on all five pending
motions?

THE COURT: Yes, it's going to be on everything
that is outstanding.

Now, in light of the fact that we set that on
the 12th, and you will have your oppositions, your replies
done by the 8th, that should give us enough time.

Does that give you enough time between filing
your replies and argument?

MR. IRVINE: Sure.

THE COURT: Okay. All right.

And will you be arguing all the motions, or will
you be splitting them?

MR. MOQUIN: I'll be doing them all.

25
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MR. IRVINE: We'll being splitting them.

THE COURT: Okay.

MR. IRVINE: I know Ms. Webster will take at
least one of the briefs.

THE COURT: Okay. All right.

I will tell you this. This is it for
extensions. All right. And, and there will be no more.

And you know going into this motion for
sanctions that you're -- I haven't decided it, but I need
to see compelling opposition not to grant it. Okay.

MR. MOQUIN: I understand.

THE COURT: Anything else we need to do today?

MR. IRVINE: I don't think so, your Honor.
Thank you.

THE COURT: Okay. Thank you.

We'll be in recess.

MR. O'MARA: I'm sorry, your Honor.

Could you just restate when you want the trial
statements, or will you Jjust --

THE COURT: Isn't it in our scheduling order?

MR. IRVINE: It is. Five judicial days from the

29th.
THE COURT: Yes. Where did I put my outline?

And you should be aware that I may ask for

A.App.4329
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follow-up briefing during the trial since it's a bench

trial, and there are specific areas that I want briefing

on.

But it is five days before trial. 1It's always
welcome 1f it comes a little early. But that is your
deadline.

And you do know that pursuant to local rules, or
the applicable rules, that you must submit proposed
findings with your trial statement on a bench trial.

MR. O'MARA: Okay.

THE COURT: Okay. All right.

We'll be in recess.

MR. MOQUIN: Thank you, your Honor.

THE COURT: Thank you, Counsel.

MR. IRVINE: Thank you, your Honor.

MS. WEBSTER: Thank you.

MR. O'MARA: Thank you, your Honor.

(Whereupon the proceedings were
concluded.)

-000-

27
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STATE OF NEVADA )

WASHOE COUNTY )

I, DEBORA L. CECERE, an Official Reporter of
the State of Nevada, in and for Washoe County, DO HEREBY
CERTIFY:

That I was present at the times, dates, and
places herein set forth, and that I reported in shorthand
notes the proceedings had upon the matter captioned within,
and thereafter transcribed them into typewriting as herein
appears;

That the foregoing transcript, consisting of
pages 1 through 28, is a full, true and correct
transcription of my stenotype notes of said proceedings.

DATED: At Reno, Nevada, this 14th day of

December, 2017.

/s/ Debora Cecere

DEBORA L. CECERE, CCR #324
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1 APPEARANCES 1 - 000-
g 2 RENQ NEVADA VEDNESDAY, SEPTEMBER 4TH 2018, 1:30 P.M
4 3 -00o-
FCR THE PLAINTI FFS; RCHARD D WLLIAVBON ESQ 4
5 JOWATHAN J. TBW ESQ 5
6 R)\l;s{flt gg;;o\r]]ohnson, Miler & 6 THE GORT:  Good afternoon. P ease be seated.
50 W Liberty Street 7 This is Case No. CV14-01712, Larry J. Wllard; et
7 Suite 600 8 al, versus Berry-Hnckley Industries.
Reno, Nevada 89501
8 9 Please state your appearances.
9 10 M WLLIAVBON  Good afternoon, your Honor.
A'so Present: LARRY WLLARD 11 Rchard WIliamson and Jon Tew on behal f of Larry WIlard
1(1) 12 and the Wllard plaintiffs, and we have M. WIllard here
12 13 inthe courtroomwith us.
13 FRTHE DEFENDANTS: BRANR IRMNE ESQ 14 THE GORT:  Good af t er noon.
14 msmﬁ? EQ 15 M IRMNE Good afternoon, your Honor. Brian
100 W Liberty Street 16 Irvine on behal f of defendants, and with e today is
15 Suite 940 17 Brooks Vestergard, who just joined our firmand he cane
Reno, Nevada 89501
16 18 to observe.
17 19 THE QORT: Wl cone. You're going to be doing all
18 20 the argunent?
ég 21 M VESTERGARD O course.
21 22 THE GORT: Al right. Before the court are
22 23 several motions -- | guess two, essentially -- the Mbtion
gi 24 to Strike or, inthe Atternative, Mtion for Leave to
Page 4 Page 5
1 Fle Surreply, plaintiff's opposition to that notion and 1 MR WLLIAVBON  Yes, your Honor. Thank you, if
2 the defendant's reply. Wuld you like to present -- I've | 2 the court wll allowargument on the Rule 60 notion
3 read everything, would you like to present any additional | 3 ultimately but certainly on the notion to strike.
4 argunent on those points? 4 V¢ do believe all those were properly rebuttal'd
5 Counsel, it"s your notion. 5 exhibits that vere offered in response to what the
6 MR IRMNE Briefly, your Honor. 6 defendants' filed in their opposition but, nore
7 As noted in our briefs, we think that the reply 7 inportantly, the defendants now have had a chance to
8 attached a nunber of exhibits that were not present in 8 respond. They really had two chances to respond, they
9 the Rule 60(b) motion, although those exhibits were 9 filed not only the motion to strike but al so the proposed
10 characterized as rebuttal to what we put in our 10 surreply. | don't think that was necessary because | do
11 opposition brief. | think they vere really nostly 11 think they were rebuttal exhibits, but | have no
12 exhibits that coul d have been attached to the Rile 60 12 objection to the filing of the surreply. V@Il adnmt --
13 motion and they sinply were not. 13 or we'll accept that.
14 V¢ filed a motion to strike under the Provi dence 14 THE QORT:  So your Qpposition to Defendants'
15 case because we didn't have a chance to respond to any of |15 Mtionto Strike or, inthe Aternative, Mtionto File
16 those exhibits in our opposition papers, so we're asking |16 Surreply, at this tine, even though you contend that what
17 the court to either strike those -- those papers or to 17 wes attached was appropriate, you're stipulating that
18 consider the surreply that is focused only on those 18 they can file a surreply?
19 exhibits that we filed as an attachnent to the motion to |19 M WLLIAMBON W'I| stipulate to the surreply
20 strike. 20 that they have already placed in the court's record.
21 THE QORT:  Ckay. 21 THE QORT: Al right. So there's no need for
22 M IRMNE | don't think | have anything besides |22 that stipulation for ne to rule on the notion to strike
23 that, your Honor. It's pretty sinple. 23 or the --
24 THE GORT:  Counsel ? 24 M IRMNE | agree, your Honor.
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1 THE CORT:  Ckay. Thank you. 1 problens that Brian Mquin caused not only to him but
2 MR WLLIAMBON  Thank you, your Honor. 2 alsotothe court and to the defendants, and try to get
3 THE CORT:  Let's nove to your Rule 60(h) notion 3 this case back on track. V¢ also recognize that that
4 for relief. 4 Rie60relief is not automatic. W understand that and
5 MR WLLIAVBON  Yes, your Honor. 5 the decisionis inthe court's discretion. Inthis case,
6 VWuld you nind if | use the |ectern? 6 however, due to the specific factual circunstances here,
7 THE QORT:  Ch, pl ease. 7 the court should grant Rule 60 relief.
8 MR WLLIAVBON  Thank you, your Honor. 8 And | want to come back to the question of nmental
9 THE CORT:  And | need to -- | want to have you 9 illness, but as the court requested and | think is
10 present your argunent in the fashion that you would like |10 appropriate, | do want to focus on the Rile 60 standards.
11 but | would like you to stick really, really, really 1 | think originally derived fromHtel Frontier and
12 close to the NROP 60(b) standards. 12 then stated more succinctly in the Yochumcase, there are
13 M WLLIAMBON  Thank you, your Honor. | would 13 really four factors that the court needs to look at.
14 do that, and obviously if | appear to be trailing or if 14 Nunber one, wes there a pronpt application for relief;
15 the court has any questions, please don't hesitate to 15 nunber two, is there any intent to delay the proceedings;
16 interrupt ne. 16 nunber three, a lack of procedural knowledge on behal f of
17 That's right, we are here, your Honor, asking for |17 the noving party; and, nunber four, good faith on behal f
18 relief under Rule 60 fromseveral of the sanction motions |18 of the moving party.
19 that were entered earlier this year. They vere entered 19 As to the first question, whether or not we noved
20 sinple because Brian Mquin failed to respond to them 20 promptly for relief, we did. Ve filed our notion in
21 Hefailed to respond to thembecause he is suffering from |21 md-April, that was approximately three months after the
22 nental illness, and he did effectively abandon M. 22 court entered the first sanctions order and | think a
23 Wllard and the other Wllard plaintiffs. 23 little more than one nonth after the findings of fact and
24 M. Wilard is anxious to help ntigate the 24 conclusions of lawwere entered in March of 2018. So we
Page 8 Page 9
1 have -- obviously, under Rule 60, the outside tine [imt 1 the Longley and South Virginia property. He wants
2 issix mnths and so moving wthin one to three months, | | 2 nothing nore than to get a quick, speedy determnation on
3 believe, denonstrates pronpt relief, particularly when 3 the merits, and that's certainly what he was asking his
4 here the Wllard clients had to get replacenent counsel, 4 attorney, M. Mquin, todo. And, if allowed, that's
5 get us as up to speed as we could with very difficult and | 5 certainly what we wll pursue. There's no intent to
6 non-responsive former counsel and present quite a lot of 6 delay the proceedings, your Honor, so, again, we've net
7 mterial tothe court. So | do think we noved pronptly 7 that factor.
8 for relief. 8 The third factor is lack of a procedural
9 The second factor, is there anintent to delay the | 9 requirenents, and this is, candidly, alittle bit of a
10 proceedings? There is not. Certainly, | think if you 10 difficult one. Thereisn't a situation where soneone was
11 look at M. -- actually what M. WIllard did, everything |11 served, got a default judgnent entered against them
12 he could totry to push this case forward, to push his 12 because they thought they had 30 days to respond instead
13 counsel to file things on time, to be an active 13 of 20 days. It's a situation where the defendants filed
14 participant in the case, the plaintiffs did not evidence |14 notions with the court, filed dispositive notions,
15 any intent to delay the proceedi ngs. 15 motions for sanctions, there was a straight deadline, and
16 | do recogni ze there's been several delays and 16 M. Mquin, the plaintiffs' former counsel, failed to
17 several stipulations to continue trial, but those were 17  neet that deadline.
18 stipulations, they were entered between both parties. | |18 THE QORT: Does it nake a difference, really,
19 realize there are stipulations within those agreenents 19 against M. Irvine's vehenent opposition, that | gave him
20 that provided why it was done, but it was certainly not 20 additional tine, | gave himny deadline?
21 to advance any intent to delay. 21 M WLLIAVBON  Yeah. You know | think, your
22 And as the facts before the court demonstrate, 22 Honor, it certainly denonstrated extensive generosity on
23 M. Wilard was financially devastated by the defendants' |23 behalf of the court. It doesn't change M. Wllard's
24 strategic decision to breach their contract and vacate 24 lack of procedural know edge. | think there is no doubt
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1 M. Maquin knew better and shoul d have acted better. 1 that. | don't know whether anyone was invited -- any of
2 Again, we'll get toit inamnute why he didn't act 2 the parties were invited to appear, and | don't know
3 better, but the plaintiffs did have a lack of procedural 3 wvhether M. Wllard declined. | believe he was relying
4 know edge; and, two, nore inportantly, the Stoecklein 4 on his counsel to be here for himand expected M. Mauin
5 case, your Honor, that's 109 Nevada 268, actual |y does 5 and was told M. Mquin woul d be here and woul d do his
6 say, quote: 6 job.
7 "Alack of procedural know edge on the 7 So but thank you for clarifying that, your Honor,
8 part of the moving party is not always 8 because | do think it's an inportant point. The
9 necessary to show excusabl e negl ect under 9 defendants, in their opposition, rightly pointed out it's
10 Rule 60 -- under NRCP 60(b)(1)." 10 not like they' ve been absentee plaintiffs; they haven't
11 Qose quote. And | do think we have a lack of 11 been. M. WIllard has been here and he's been invol ved,
12 procedural know edge here on the plaintiffs, not on 12 and he understood his appearance was appropriate he has
13 M. Wllard -- excuse ne -- not on M. Mauin but on 13 been was here. He was here, | think, in January -- | nay
14 M. Wllard and the other plaintiffs, but under 14 be nessing up the dates -- January '16 or January '17
15 Soecklein that's not a determning factor one way or the |15 conference with the court, and he was here for that, but
16  other. 16  he was not here nost critically in Decenber was 2017 so
17 THE QORT: | was just trying to recall, at the 17 he did not knowthat these procedural issues were
18 hearing that we held on January 10, 2017, ny recollection |18 pendi ng.
19 is M. Wlilard was not here. 19 He did, candidly, know that things needed to be
20 MR WLLIAVBON That's correct, your Honor. 20 filed, he knewthat. He knewtrial was coming up and he
21 THE GORT:  And so he chose not to be here. 21  knewthat they were both motions that he wanted to see
22 M WLLIAVON | don't knowthat any -- again, | |22 filed and oppositions that he understood needed to be
23 wasn't there, | don't know that any of the parties were 23 filed because he was an active participant in this case
24 there. | don't knowthat M. Wllard was -- | don't know | 24 and he wants to continue to be.

Page 12 Page 13
1 THE CORT: Has M. Wilard or the plaintiffs been | 1 or rather it intentionally doesn't define, it says:
2 involved in litigation previously? 2 Good faith is not subject to a precise
3 MR WLLIAVBON They have, your Honor, and this 3 technical definition but it enconpasses,
4 is admtted. 1'mgoing beyond our submssions but they 4 quote, "an honest belief, the absence of
5 have both been involved in litigation previously and have | 5 mal i ce, and the absence of design to
6 been represented by M. Mauin previously, and he 6 defraud. "
7 successfully went through a trial. And so they really 7 Qose quote. | absolutely, having been on the
8 had every reason to believe and understand that 8 other side, | understand the court's frustrations and the
9 M. Mquinwuld do his job and | think his track record 9 defendants' frustration. There is nothing nore
10 up until late 2017 was that he did do his job, then 10 aggravating than having non-responsive counsel on the
11 sonething terrible did happen. 11 other side, so | don't -- | don't blane any anger or
12 That's really the issue here, is that M. Wilard |12 frustration that has been exhibited towards this side of
13 certainly is not recalcitrant, and although | didn't know |13 the table, but | think, as our submission shows, that is
14 himand we have no evidence in the record at this point, 14 not M. Wllard.
15 all facts indicate that M. Mauin was not recalcitrant. |15 M. Wllard has al ways acted in good faith and
16 He doesn't have a history of bar disciplinary natters, he |16 wants nothing more than to proceed to a tria on the
17 doesn't have a history of getting sanctions against him |17 nerits of this case. And, frankly, | don't even think
18 or any of that kind of thing. Al indications were that |18 M. Mquin was proceeding in bad faith, and, you know, a
19 the plaintiffs could rely on him that he was a 19 design to defraud or with malice or with sone di shonest
20 reasonabl e and responsibl e attorney that could be trusted |20 belief, because that woul d be the worst case strategy in
21 todohisjob, and that's really what they expected. 21 the world, your Honor, would be to all ow sunmary j udgment
22 And | think that then brings us to the fourth 22 and sanctions and nmotion to strike an expert wtness be
23 factor, your Honor, that's whether the moving parties are |23 level ed against you. That's no way case strategy or
24 proceeding in good faith. Again, Stoecklein defines -- 24 design that |'maware of. So there is no question that
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1 M. Wllard has been proceeding in good faith, and he 1 M. Maquin.
2 intends to do so and that's why he's here, your Honor. 2 Under Young v. Johnny R beiro B dg., 106 Nevada
3 So, again, | think we've satisfied all four of the | 3 88, the court analyzes | think eight factors that shoul d
4 requirenents under Yochumto get Rule 60 relief. There 4 be evaluated before entering a dismssal, and one of
5 isoneother that is not delineated in Yochumbut that 5 those factors is, quote, "whether sanctions unfairly
6 the Suprene Court has since pointed out needs to be 6 operate to penalize a party for the msconduct of his or
7 presented, and that is that the party seeking relief mist | 7 her attorney," close quote.
8 denonstrate a neritorious claimor defense; that is 8 That factor was not included in the findings of
9  unequivocal |y the case. 9 fact and conclusions of |awthat the court received that
10 V¢ went -- in fact, even in our notion, perhaps 10 were submtted to the court, but | do think that factor
11 too much so, we focused on the nerits of this case, and 11 should be the deciding factor here today. It is --
12 why he should be entitled to his day in court and why, 12 THE GOURT:  Doesn't msconduct inply some sort of
13 based on the facts that we're aware of, he's entitled to |13 deliberate action and | thought that you were indicating
14 ajudgnent in his favor. And the defense did not oppose |14 that it's really a nental illness that has resulted in
15 that prong, they certainly haven't conceded the case by 15 M. Mquin's decline?
16  any neans, but they don't oppose that we have 16 MR WLLIAVBON  Very good question, your Honor.
17  denonstrated a meritorious claim and therefore, again, 17 The reason why | raise it isthisis a factor that
18 M. Wllard has satisfied all the requirenents for Rile 18 | think was not provided to the court for consideration
19 60 relief, and we do think the court should grant it. 19  but what should be considered, is just does the blane
20 But | want to cone back to what | think is the 20 reside with the party or does the blame reside with the
21 core issue of why we're here. ne of the factors that 21 attorney? And |'mnot here saying that -- |'mabsol utely
22 the court was required to anal yze before dismssing the 22 not saying that M. Mquin was acting out of any sort of
23 case as a sanction, was the extent to which what has gone |23 deliberate design, | don't think that he was. Wat am
24 oninthis case was attributable to the attorney, to 24 saying is when |'mattributing blame wth what | think
Page 16 Page 17
1 the Young court was trying to get the district courts to 1 reconmended in early 2018 a psychiatrist in the Bay Area
2 dois decide in attributing bl ane between the party and 2 named Dr. Douglas Mar and M. Wllard made paynents to
3 the party's attorney, who is at fault, where should that 3 D. Mr totreat M. Mauin. Sothe only truly disputed
4 blane reside. Here, it certainly should not reside with 4 issue is the technical diagnosis of bipolar disorder.
5 M. Wllard. 5 M. Mquintold M. Wllard, "I was diagnosed with
6 It is undisputed that Brian Moquin suffers from 6 bipolar disorder.” M. Moauinis not here, that is an
7 nmental illness and that he constructively abandoned the 7 out-of-court statement offered for the truth of the
8 plaintiffs when they needed himnost. The defendants 8 matter asserted.
9 have not presented any contrary facts, just presented 9 THE CORT:  Wien was that ?
10 argurments on why the court shoul d disregard some of the 10 MR WLLIAMBON That was in early 2018.
11 evidence we subnitted, and we can talk about -- we can 11 So that woul d be hearsay, but for | believe those
12 talk about the hearsay rule, we can talk about what is 12 statenments do fall within the state of nind exception
13 in, what is out, but there are sone crucial undisputed 13 under NRS 51.105, so | do think that comes in as well.
14 facts in the record, based on M. Wllard s personal 14 But even without the name diagnosis, we still have
15  know edge, that the court has before it. 15 overwhel ning and uncontradi cted evi dence of nental
16 First, inlate 2017 M. Moquin was oscillating 16 illness, that Brian Mquin was mentally ill.
17 between sort of periods of frantic activity and total 17 THE QORT:  That was the first tinme he was
18 silence. He was swinging between irrepressible optimsm |18 diagnosed?
19 and days of unresponsiveness, while at the same tine 19 M WLLIAMBON  To our know edge -- to M.
20 M. Moauin was assuring M. WIllard and the other 20 Wllard s know edge, that's exactly right, your Honor.
21 plaintiffs that he had everything under control, that 21 THE QORT:  During the period of tine that this
22 everything wes fine. 22 was going on and M. WIlard was recomendi ng treat ment
23 M. WIilard had contenporary observations that M. |23 for him was M. Moauin representing other clients?
24 Mquin suffered a nental breakdown in 2017. M. Wllard |24 MR WLLIAMBON | don't knowthat. As
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1 separately, you know as we all have a duty, professional 1 Passarelli v. J-Mr Devel opment, 102 Nevada 283, quote:
2 responsibility, that is ny concern. | do not think he 2 Counsel 's failure to meet his
3 should be practicing. | don't think he shoul d be 3 prof essi onal obligations constitutes
4 representing anyone. | do not know whether -- whether he | 4 excusabl e neglect. The disintegration of
5 was representing anyone. | only know that he abandoned 5 this attorney in his |aw practice was the
6 M. Wllard. | don't knowif he abandoned ot hers. 6 result of a recognized psychiatric
7 (ne of the cases we cited, your Honor, Boehner v. 7 disorder. Passarelli was effectively and
8 Heise, it's a 2009 Southern District of New York case, it | 8 unknowi ngl y deprived of |egal
9 quotes to another published New York case for the 9 representation. It would be unfair to
10 proposition that, quote -- excuse ne -- quote: 10 i mpune such conduct to Passarelli and
11 "Wien an abl e attorney which forner 11 thereby deprive himof a full trial on
12 counsel appears to have been suddenly 12 the merits.
13 ignores court orders and is unable to be 13 THE QORT: But in that case, where vere they
14 reached despite diligent attenpts, it 14 procedural I y?
15 does not require nedical expertise to 15 M WLLIAMBON  You know, your Honor, that is an
16 know that sonething i s obviously wong 16 extrenely good question, and | cannot for the life of ne
17 with counsel ." 17 off the top of ny head --
18 Qose quote. That is the case here, your Honor. 18 THE QOURT:  Because there woul d be a difference if
19 | do believe the admission -- M. Mquin's adnission of 19 it was before warnings and judgment entered.
20 being diagnosed with bipolar disorder does and shoul d 20 MR WLLIAMBON  You know, that's a good point,
21 conein. But his erratic behavior departs fromthe 21 your Honor. | nean, | think -- there's a couple of
22 normal bounds of how people act and that alone is 22 critical issues about where we were in this case. Nunber
23 undisputed evidence of mental illness. 23 one, what | think the court is alluding tois exactly
24 As the Nevada Supreme Court explained, and this is |24 correct, that sanctions shoul d be escalating in nature,
Page 20 Page 21
1 and they are progressive and they get progressively worse | 1 us -- noone in this room certainly | wasn't around, and
2 if you keep it up. And there were -- there was a prior 2 certainly M. Wllard, and | doubt counsel or the court
3 order to supplement NRCP 16.1, but this is -- sone ot her 3 recogni zed what was happening in M. Mquin's life
4 cases that |'msure the court has seen recently and | 4 because it does seemthat progressively things -- you
5 knowl've dealt with, deal withtruly repetitive and 5 know naybe there was difference of opinions but there
6 recalcitrant conduct, destruction of evidence, 6 werenonajor red flags until everything reached a
7 wthholding of evidence, on and on and on. 7 crescendo in Decenber of 2017, and to the point of where
8 THE CORT: Really as a design to -- many times by | 8 we areinthe case, tone, that's all the worse.
9 a defendant, though, to hog tie the case. 9 This isn't a situation where, oh, you know rmaybe
10 MR WLLIAVBON  Exactly right, your Honor. 10 it was shortly after a -- shortly after a case got
11 Exactly right, and that's our concernis that was not the |11 started and counsel can just -- you can dismss it
12 case here. 12 without prejudice and counsel can start over, there
13 And the other thing | think is all of these 13 wasn't alot invested. The case was on the eve of trial,
14 sanctions, as the courts are very clear, sanctions should |14 and rightfully should be on the eve of trial. The
15  be designed to address the wong that was conmitted. The |15 defendants, |'msure, have put in a whole lot of work, |
16 16.1 conplaints, the issues with M. Quhaich's 16 know M. Wllard has put in a whole ot of work, we've
17 testinony, all of those surround the question of 17 done a whole lot to get up to speed, obviously the court
18 dimnution in val ue damages. 18 has had to deal with this case for years right now on the
19 The calculation is set forth in the |ease and 19  precipice of what should be a trial on the nerits. Let's
20 there wasn't any allegations of destruction of evidence 20 get this case back on track and allowit to go.
21 or anything else, and so it was, nunber one, a very 21 Unequivocal ly, the State of Nevada prefers cases to be
22 conpartnentalized issue; and, nunber two, it was not part |22 tried onthe nerits, let's do that. That can still be
23 of sone grand schene or design. 23 done.
24 Again, | think it was M. Moquin, which none of 24 As | nentioned, M. Wllard is here ready to try.
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1 If thereis information that the defendants need, you can | 1 those circunstances courts have said, this is too outside
2 trust ne, they can have it. Let's get this case back on 2 the bounds of what anyone can reasonably understand,
3 track, let's doit right. But because one attorney went 3 we'regoing to give the moving party another chance.
4 conpletely off the rails, and not just off the rails in 4 THE CORT:  Vésn't he -- you nentioned in your
5 terns of msconduct and what | think Passarelli, what the | 5 papers, | want to say late 2016, his wife reported --
6 other cases cited, Gram, whichis a Second Qrcuit 6 M. Mquin's wife reported a change in his behavior, your
7 case, and also that Boehner case | mentioned earlier, 7 statement had to do with significant abuse.
8 what they're all show ng there and why this -- why this 8 MR WLLIAMBON That's right, your Honor. That
9 exception exists for nental illnessisit'snot -- it's 9 isright. That is sonething obviously we weren't in
10 not the case that there was a recalcitrant bad attorney 10 possession of, that's what we found in preparing for the
11 that -- that the plaintiff should have known was 11 Riule 60 motion. M. Wlilard did not knowthat and was
12 representing them It was nental illness is so 12 not aware of that. \& got that -- we actually got that
13 unanticipated and can strike so suddenly and conpl etely, |13 fromM. Maquin. The fewfiles we were able to gather
14 that it shatters what is normal |y the expectations and 14 fromhim that was in there.
15  understandings between an attorney and his client, and it |15 THE QORT:  So when between -- when was your firm
16 leaves that client flat foot, surprised and vul nerable, 16  actually retained?
17 and had no way of knowing that that was coning. 17 M WLLIAVBON | believe we were first contacted
18 By all means, if M. Wllard could have known or 18 in January, your Honor, and | think we were officially
19 anticipated that Brian Mquin was going to have a mental |19 retained either late January or early Decenber.
20  breakdown, he woul d have done sonething, but he didn't. 20 THE QORT: O early February?
21 | don't think he knew | don't think the court knew | 21 MR WLLIAMBON  Sorry. Yeah, late January or
22 doubt M. Mquin even knew | nean, that's the whol e 22 early February, and only retained to get up to speed,
23 point, it's not sonmething that is subject to rational 23 figure out what was going on, try to get documents from
24 forethought. It isirrational, unanticipated, and under |24 M. Wlilard -- fromM. Mquin.

Page 24 Page 25
1 THE CORT:  And were you the first attorney that 1 | mean, | knowit's a huge problemfor us. | know
2 hevisited with and requested representation? 2 it's huge problemin the sense | woul d have liked to have
3 M WLLIAVBON As far as | know Yeah, as far 3 nore docunentation to provide to the court, | would have
4 as | know your Honor. 4 |iked to have had a letter fromDr. M, but also | think
5 THE CORT:  And obviously | want to be delicate 5 it's a huge problemthat here is M. Mquin, whether he
6 and certainly respectful of any persons that have nental 6 was representing other clients or not, heis still a
7 illness, we see it inthis court all the tine, but he 7 licensed attorney. | don't harbor any ill will towards
8 had -- | heard you say it was the first-tine diagnosis in | 8 him but | don't think he's safe for the public.
9 2018, was that diagnosis by Dr. Mar? 9 | mean, that is a huge issue and it"'s sonething
10 M WLLIAVBON It was. 10 that concerns us, but also, as a result, has
11 THE CORT:  And as a result of the diagnosis, do 11 significantly prejudiced us because we can't get
12 you have an understanding of whether or not M. Mquin 12 docurents fromhim we can't get evidence of his
13 started taking medi cation? 13 diagnosis fromDr. M, he refused to sign an affidavit
14 M WLLIAVBON | do think he continued -- it is |14 for us, he refused -- he provided us kind of an
15  our understanding he did not continue that treatnent; 15 smattering of electronic docunents and then fell off the
16 that M. Wllard paid for sone. \é were, again, hoping 16 map, soit'sreally placed -- | nean, | understand the
17 to get some docunentation that we coul d provide to the 17 concept of prejudice here is even if this case continues,
18 court. It's our understanding M. Moauin then left tonn |18 the plaintiffs will be prejudiced. | nean, we have to
19 and is either in Arizona or New Mexico somewhere. He has |19 basically start fromscratch, and ny guess is even if the
20 cut off communication with us, cut off comwnication with |20 court is inclined to exercise its discretion and put this
21 M. Wlilard. 21 case back on track, probably we're going to be under the
22 And so the short answer is, | don't know but ny 22 gun and that's going to be a challenge for our firmand
23 guess -- ny suspicion is he has not continued treatnent. |23 for M. Wllard. But, given the alternative, | think
24 And | think that's a-- | think that's a huge problem 24 it's the best we can ask for.
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1 THE CORT: But let's talk about prejudice for a 1 nunber one, | understand the defendants' nove to disniss
2 bit. There's not only the plaintiffs' claimagainst the 2 their counterclaim again, just trying to get this case
3 defendants but the defendants' counterclain? 3 toajudgnent, of course that be rescinded. They should
4 MR WLLIAVBON  Correct. 4  be able to proceed on their counterclaim
5 THE GORT:  And what is your proposal if the court | 5 Nunber two, in terns of prejudice, | think, as the
6 were to exercise its discretion and grant the relief 6 court is aware, certainly we're all aware, just delaying
7 requested? The Berry-Hnckley and the related entity 7 the case is not prejudice but this -- there is something
8 persons and entities have spent a lot of noney and -- and | 8 there and the court is right that some provision nust be
9 frustration to finally get an answer in this lawsuit, 9 nade to the defendants, and | get that.
10 while there is a policy to make decisions based on the 10 | think -- it does seemto ne that if -- certainly
11 nerits, in sone cases where a court has given the 11 if | had the opportunity to oppose those notions, and |
12 opportunity to address the nerits and that hasn't 12 think if M. Moauin had the opportunity to oppose those
13 happened, is it your position that the court should say, |13 motions --
14 No harm no foul, we're back, | grant it? Q, it seens 14 THE QORT: M. Moquin had the opportunity.
15 tone, at avery least there would have to be sone fees 15 M WLLIAMBON  Fair point, your Honor. If
16 and costs paid. 16 M. Mquin had exercised that opportunity, as he was
17 M WLLIAMBON And that -- candidly, in 17 ethically and norally required to do, | don't know that
18 preparing this and preparing for today, it's -- thisis a |18 the court would have entered dismssal. | think the
19 difficult issue. It's anissue |'ve struggled with. | 19 issues that were before the court, as | nentioned a
20 want to come in here and say, Ch, your Honor, they're 20 nonent ago, dealt with this diminution in val ue danages
21 fine, put us back, let's nove on, but if I'msitting in 21 that took the plaintiffs' claimed damages from15 mllion
22 your chair, | wouldn't -- | recognize that's sonething 22 to 50 mllion. | don't knowthat those were necessarily
23 you would be struggling with and | think that's fair. 23 inbad faith, but | do recognize that because of the |ack
24 | think here is -- | guess thinking out |oud, 24 of disclosing calculations of those damages, because
Page 28 Page 29
1 discovery proceeded, because we were on the verge of a 1 should decide if blane is to fall where does it fall.
2 tria onthe merits, that the defendants had been 2 And M. Moauin did appear in front of this court.
3 deprived their right of discovery into those danmages. 3 The court does have ability to sanction not just parties
4 And | think the puni shment should fit the crine. 4 but attorneys that appear before it. Soif there's a
5 Soif the court is trying to figure out how do we square 5 question as to attorney's fees and costs, | really think
6 this up, there is no question that the defendants knew 6 that shoul d nore appropriately borne by M. Mauin, not
7 they were going to have to answer for their breach of the | 7 by the plaintiffs.
8 lease, but perhaps it is fair to concede maybe they 8 But | do recognize the plaintiffs can't get out of
9 hadn't anticipated the diminution in value clains and 9 it scot-free, and that's why it seens to ne that if there
10 didn't get the opportunity to fully discover that. 10 is going to be some kind of sanction against the
11 | think they had sone discovery. | believe they 11 plaintiffs, it should focus on the -- where M. Mquin
12 deposed M. Quhaich, | believe they disposed 12 felt short, where the defendants truly prejudiced, and
13 M. Wllard, but | can't with a straight face say, It's 13 that would be with those diminution in val ue danages.
14 fine, this didn't inpact themat all. Wen you don't 14 THE QORT: Al right. Thank you.
15 have a 16.1 calculation of damages on this dimnutionin |15 MR WLLIAVBON  Thank you, your Honor.
16 value claimthat is novel, you're stuck trying to figure |16 THE QORT:  Gounsel ?
17 out, Hwdo | defend against this? Sothat is a 17 MR IRMNE Thank you, your Honor.
18 difficult issue and | think, again, if there's going to 18 I"mgoing to move the lectern so | can get to sone
19  be a punishment, it should fit the crine. 19 of the binders.
20 The court asked about attorney's fees and costs, 20 THE GOURT: It has casters so it's very easy to
21 and that's a fair question. | -- it's difficult for ne 21 nove.
22 because, again, | don't think M. Moquin was acting out 22 M IRMNE That's great.
23 of ill will but | think he was acting out of illness. 23 Thank you, your Honor. Thank you for taking the
24 Mnd, at the same tine, as Young tells us, the court 24 time to hear this today. It's been a long haul for the
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1 parties and the court. 1 fundamental information, ny clients were then anbushed
2 Your Honor, essentially the plaintiffs are asking 2 wth summary judgnent notions in Qctober of 2017 in which
3 this court for a do-over of this entire action after the 3 plaintiffs sought four tines the amount of damages that
4 court rightfully dismssed plaintiffs' clains dueto 4 they had sought in the conplaint, which was the only
5 years of systematic abuse of the Nevada Rules of Gvil 5 basis that we had to gauge their damages.
6 Procedure and years of ignoring this court's express 6 THE GORT: But a party isn't required to state
7 witten orders. 7 all of their damages in the conplaint, isn't it just to
8 These abuses prej udiced ny clients significantly 8 put notice that there is damages? The requirenent really
9 by requiring themto spend significant time and resources | 9 cones when a party is obligated to suppl enent their 16. 1.
10 attenpting to force plaintiffs to meet very fundanental 10 MR IRMNE CQorrect, your Honor, that is exactly
11 discovery obligations. The obligation to disclose your 11 the problemhere. Al they have to put in the conplaint
12 damages is in Rule 16.1. Those disclosures are supposed |12 is danages in excess of $10,000 to give the court
13 to be nade, as your Honor knows, shortly after the answer |13 jurisdiction. Fortunately, | guess, or unfortunately
14 and initial case conference and we just sinply never, 14 they put actual nunbers in their conplaint, about
15 ever got themin this case, despite probably ten letters, |15 $15 nmillion, but when we got the summary judgment motions
16 despite miltiple orders fromthis court, despite three 16  they were then seeking $54 nmllion, and it was --
17 different continuances of the trial date, and despite 17 respectfully to M. WIlianmson, who hasn't been in this
18  your Honor's warnings to counsel |ate last year. 18 case that long, it wasn't just the diminution in value
19 ¢ vere also prejudiced in that we had to, again, 19 clains, it was nore than that, and I'I1 get to that ina
20 attenpt to force plaintiffs to meet their obligations 20 nonent.
21 under 16.1 to appropriate disclose an expert w tness, 21 But, your Honor, getting to the Rule 60 piece of
22 M. Quhaich, who ended up being very critical to the 22 this, plaintiffs are attenpting to essentially use the
23 sunmary judgnent notions which were filed late last year. |23 alleged psychol ogi cal condition of M. Mquin as a magic
24 Despite all of their refusals to give us this 24 bullet to explain away all their bad conduct fromthe
Page 32 Page 33
1 start of this case forward, and that goes to their 1 M. Maquin and essentially start over with 16.1
2 initial disclosures in this case which were signed by 2 disclosure and begin discovery, at least on damages,
3 M. OMra, who wasn't nentioned by M. WIIianson but 3 anew which is fundamentally unfair to both ny clients
4 vho has been in this case fromthe very start. Hesigned | 4 and this court.
5 theinitial disclosures, they didn't include a danages 5 That argunent ignores the invol venent of not one
6 calculation. 6 but two attorneys. M. OMra, as | said, has beenin
7 They failed to neet their burden of proof on the 7 this case fromthe start, we briefed his obligations
8 issue of whether or not M. Mquin had the alleged 8 under Suprene Court Rule 42 to ensure conpliance with
9 psychological condition. I'Il certainly touch on the 9 local rules, to ensure conpliance with court orders, and
10 evidentiary issues in a noment, but it's very clear under |10 to make sure cases are tried as they should be tried in
11 the Stoecklein case that they' ve got an obligation to 11 the local jurisdiction.
12 provide this court with conpetent adm ssible evidence and | 12 That also ignores -- their argument ignores M.
13 to neet a burden of substantial evidence before Rule 60 13 Wllard s involverent. M. Wlilard was, in fact, present
14 motions will be granted. | don't think they've done that |14 at the hearing in January 2017. That's Exhibit 2 to our
15  here. 15  opposi tion.
16 Bven if the court considers plaintiffs' evidence, 16 THE QORT: | sawthat, and that's why | asked, |
17 | think at best -- at best that evidence provides sone 17 could not remenber --
18 explanation for plaintiffs' failure to oppose the motion |18 MR IRMNE Yes, your Honor.
19 for sanctions and the notion to strike M. Quhaich as an |19 THE QORT:  -- if he was present or not.
20 expert. It doesn't at all explain away their consistent |20 M IRMNE It's at -- the appearance page, your
21 refusal over the entire course of this case to conply 21  tHonor, page three of the transcript, which | said
22 with the Nevada Rules of Qvil Procedure and this court's |22 Exhibit 2 to our opposition, M. Maquin introduced --
23 orders, all tony client's prejudice. 23 THE CORT: (h, | seeit. And M. ol ey.
24 Despite all this, they want to blane everything on |24 M IRMNE Yeah, | was panicked for a second. |

Litigation Services
www. | i tigationservices.com

|  800-330- 1112

A.App.4340



http://www.litigationservices.com

ORAL ARGUMENTS -

A.App.4341

09/ 04/ 2018

Page 34 Page 35
1 certainly renenbered himsitting there, but I went back 1 cited consistently in our briefing lays that out. It
2 and checked, so they were there. 2 saysjust that. It notes that a civil case, unlike a
3 And, as your Honor may recall and we've cited to 3 crimnal case, does not afford a constitutional right to
4 this transcript a nunber of tines, the discovery 4 effective assistance of counsel, and if counsel fails to
5 deficiencies with plaintiffs was brought to the court's 5 dotheir job then there's a mal practice renedy against
6 attention at that hearing. | raisedit. | said, "Look, 6 the attorneys. And we would certainly submt that that
7 we've never received a damages disclosure,” M. Mquin 7 is the avenue that M. WIlard should be pursuing, not
8 acknow edged that, your Honor, issued an oral order that 8 the relief sought in the Rule 60 notion.
9 day saying that they had to do a damages discl osures 9 THE CORT:  But if we just step back and j ust
10 within 15 days of the order granting our notion for 10 weighif it was attributable conpletely to M. Mquin --
11 partial sunmary judgnent. 11 | understand that you're parsing it out that it isn't --
12 That was fol lowed up after that hearing with a 12 M IRMNE Sure.
13 stipulation and order that reset the tria date and 13 THE QORT:  -- and what is the right thing to do?
14 discovery deadlines in which M. Mquin represented that |14 Should a party be penalized for the act or inactions of
15 he was apprising his clients of the continuance, as he 15 his attorney?
16 hastodoit under the local rules, and they again 16 M IRMNE WelI, | think the answer is naybe. |
17 promsed in that stip and order to provide us not only 17 think the Supreme Court in the Hickabay case -- Hickabay
18 with the damages disclosures but also a disclosure of 18 Properties v. NC Auto Parts, which is 130 Nevada Advisory
19 M. Quhaich as an expert that conplies with Rile 16.1, 19 Qpinion 23, the court shows, | think, a very distinct
20 and they just didn't do that. 20 trend -- I've read a nunber of cases in this arena
21 So, your Honor, the plaintiffs have a remedy in 21 recently -- that essentially says, based upon general
22 this case if this motion is denied, as we think it should |22 agency principles, acivil litigant is bound by the acts
23 be, and that remedy is they have mal practice clains 23 or omssions of a voluntarily chosen agent, and it says:
24 against their attorneys. The Hickabay case that we've 24 The dissatisfaction --

Page 36 Page 37
1 |"mon page one here -- | guess | don't have the 1  present.
2 cites for the Nevada Advisory Qpinion page nunbers, but 2 And, as your Honor knows, M. OMra filed the
3 it's page 430 of the Pacific Reporter. It says: 3 nmotion to extend time for themto oppose the motions for
4 Appel lant' s dissatisfaction with their 4 sanctions and the motion to strike M. @ uhaich, he was
5 attorney's perfornmance does not entitle 5 present here in Decenber of |ast year, he was well aware
6 themto reinstatenent of their appeals. 6 of these deadlines, and certainly never cane over and
7 And then it goes on to cite the Link v. \iébash 7 asked the court for help.
8 case fromthe Whited States Suprene Gourt which 8 M. Wlilard, if you look at the text messages that
9 essentially sets forth these agency principles as a 9 are attached to their reply brief, | think they're
10 reason for dismssing these clains when attorneys don't 10 Exhibit 2, the start of them the brief was initially
11 conply with court rules and court orders, which is 11 due -- the oppositions were initially due on Decenber 4th
12 exactly the case in Hickabay, that counsel ignored the 12 after we gave themsone extensions. V¢ couldn't give
13 rule for his opening brief, sought several extensions, 13 themas much extension as they were asking for because ve
14 the Supreme Gourt granted those extensions, conditionally |14 were running up against the deadline to submt notions to
15 accepted a late brief, and then ultimately dismissed the |15 your Honor for decision, so we gave themall the tine we
16  appeal . 16 coul d.
17 So | think the question that you asked is whether |17 These text messages, Exhibit 2, seemto show that
18 this should all fall onthe client. | think sonetimes it |18 M. Wllard was aware that there was a deadline around
19 should. | think in this case where there was not one but |19 Septenber 4th. If you look at page of that exhibit, he
20 two attorneys -- | mean, you have to consi der 20 says, "Aren't you supposed to file by noon," so he knew
21 M. OMra's presence and his obligations under the 21 that there were deadlines going, he knew those deadlines
22 Suprene Court Rules, as well as M. Mquin, so | don't 22 weren't being net, and he didn't come over to the court
23 think you can carve M. Mquin's acts out and put themin |23 and ask for help, say, "I need nore time to find a new
24 a vacuumgiven the fact that they had two attorneys 24 attorney," he didn't have M. OMra do that either. And
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1 inhis declaration he adnits that the reason he didn't do | 1 you that this an undisputed fact, as M. WIlianson
2 that was financial. He saidthat, "I sinply didn't have 2 characterized it. | can touch on that later. But |
3 the resources to pay another attorney at that point and I | 3 wholeheartedly agree. | nean, there have to be quite a
4 thought | had to continue with M. Mquin" and | think 4 fewattorneys practicing in the state of Nevada right now
5 there has to be some responsibility for that decision. 5 that have a bipolar condition. | nean, statistically
6 He cane up with the money to hire M. WIlianson 6 it's got tobethe case. And | think they manage their
7 to-- after the court dismssed the case, and he 7 condition and they practice successfully.
8 certainly could have done that prior to that and he just 8 So | think it's not only a slippery slope asking
9 chose not to. So | think under these circunstance -- | 9 the court to sort of parse out, you know, which onissions
10 knowit's along answer -- some of the responsibility has |10 or bad acts in this case were attributable to his alleged
11 tofall onthe client and dismssal is appropriate. 11 conditions and which ones weren't. They don't really do
12 THE CORT: | also amreflecting on this. As | 12 agood job of that in their briefing. Everything they
13 indicated, we all have heard and | see it every day 13 seemto point tois right at the end when he didn't
14 persons that have nental illness that are eval uated but 14 oppose our notions, but they don't explainif he had
15 there's differing kinds, and antidotally it seens that 15 opposed the motions what his opposition woul d have said,
16 there is many persons that -- in every profession that 16 why they didn't conply with the NRCP or something |ike
17 may have an equivalent condition, and isn't it a slippery |17 that.
18 slope for the court to put on a nedical hat and start 18 So | thinkit's adfficult situationto put the
19 saying, VII, thisis sufficient to excuse those actions |19 court into try to say, Véll, 1'mgoing to excuse this
20 and put the case back where it is, but this type of 20 because of this condition and not this because of
21 nental illness is not -- | nean, should the court be put |21 another. And, you know, it's -- | guess it's somewhat
22 inthat position? 22 problematic for those attorneys who are out there
23 M IRMNE | don't think so, your Honor. First |23 practicing successfully that have the same problens that
24 of al, | think you don't have the evidence in front of 24 M. Moauin nay have.

Page 40 Page 41
1 THE GORT:  And al though that you're serving the 1 And, you know, | -- M. OMradidn't dothat. He
2 responsibility on the part of M. OMra, it seens to ne 2 signed the initial disclosures, didn't have a danages
3 fromthe hearings it was clear who was intended to be the | 3 disclosure. | called himonit in letters, and it never,
4 |ead counsel. 4 ever got fixed. And then at the end of the case, when
5 M IRMNE No doubt, your Honor. | agree with 5 M. OMra certainly knewthat things weren't getting
6 you that he was -- that he was | ocal counsel and 6 filed as they should be -- I'mtrying to look for the
7 M. Mquin was |ead, but Supreme Court Rule 42, sub 14, 7 right exhibit intheir reply, your Hnor -- there's an
8 is abundantly clear as to what the responsibilities of 8 e-mail fromM. OMra where he's asking, Wen are these
9 Nevada counsel are. 14(a), says they shall be 9 things going to get filed, he's not getting appropriate
10 responsible for and actively participate in the 10 responses, M. OMara did nothing. He had every
11 representation of a client in any proceeding that is 11 opportunity to call chanbers, to ask for an emergency
12 subject to this rule; sub (b) says they have to be 12 status conference and say, "Your Honor, help. This guys
13 present at motions, pre-trials and other matters in open |13 has gone dark, he's not opposing these notions, can you
14 court; and then sub (c) that they are responsible to make |14 please give us 30 days to find new counsel ?"
15 sure that any proceedings subject to this rule for 15 V¢ didn't hear anything fromM. O Mra until his
16 conpliance with all state and local rules of practice and | 16 notice of wthdrawal in March. Just silence fromthe
17 orders, and nake sure that the case is tried and managed |17 tine we were in this courtroom | think it was
18 wvith applicable Nevada procedural and ethical rules. 18  Decenber 10 or 11 of last year, until he wthdrew we
19 So regardl ess of what arrangenent M. O Mara may 19 heard nothing, and neither did the court.
20 have had with M. Wllard or M. Maquin, his 20 THE QORT:  So real ly what the assertion thenis
21 responsibilities tothe judiciary are the same. And his |21 that | don't look at it inavacuumbut if | evaluate the
22 responsibilities tothe judiciary are essentially the 22 proof that they nust establish, | really need to look at
23 sane as primary counsel, make sure that rules and orders |23 the invol venent of both attorneys, or lack thereof.
24 get foll oved. 24 M IRMNE And M. Wllard, I think, your Honor.
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1 THE CORT:  And M. WIlard. 1 THE CORT: Right. That's what | thought.
2 M IRMNE That's the way we see it, your Honor. 2 MR IRMNE And, your Honor, while we're on that
3 THE CORT: If you were to identify the anount of 3 topic, | really think, you know, a sanction in the form
4  fees that you've incurred due to either M. OMra's -- 4 of attorney's fees to ny client is a very, very hollow
5 which | haven't reached the conclusion that he hasn't met | 5 renedy. M. Wllard has testified in his affidavit -- |
6 his obligation because we don't know what correspondence 6 guess, declarations provided in this case that he's not
7 went back and forth internally, if there was any -- 7 financially sound, that he's essentially Iiving of f
8 M IRMNE  Rght. 8 Social Security, which | think it was about $1,600 a
9 THE GORT:  -- attorney/client privileged 9 nonth, so his ability to satisfy any attorney's fees
10  docurents goi ng back and forth, or his to M. Maquin, we |10 award, | think, is really not possible based on what he's
11 don't knowthat, but if you had to cal culate the 11 presented to the court. And, you know an attorney's
12 attorney's fees and costs that have been incurred that 12 fees awards in our favor against M. Mquin, given what
13 brings us to this situation as opposed to going to 13 we've heard about his situation, kind of fleeing
14 tria -- 14 California and residing nowin Arizona or New Mexico, is
15 M IRMNE  Lh-huh. 15 likew se going to be a hol | ow renedy.
16 THE QORT:  -- do you have a calculation or would |16 ["I1 touch on the other piece, the dimnutionin
17 you have to undertake that? 17 value alittle bit later, but | don't think that works
18 M IRMNE ['msorry, your Honor, | would have 18 well either.
19 to go back and | ook at quite a fewhills. 19 Mving on, your Honor, to the Rule 60 standard, |
20 THE QORT:  Because the papers filed in this are 20 wanted to touch on the evidentiary stuff real quick.
21 substantial so | have to believe that that nunber is very |21 First, | wanted to touch on what M. WIlianson put in
22 substantial. 22 hisreply brief and that he just argued before your Honor
23 M IRMNE |'d be shock if it wasn't six 23 today that we failed to bring the Young v. Johnny R beiro
24 figures. 24 Building, Inc., case to your attention in our sanctions
Page 44 Page 45
1 motion and that we didn't address some necessary factors 1 factors.
2 inthat notion, and that your Honor's findings of fact 2 M IRMNE Exactly. So | just wanted to correct
3 and conclusion of lawalso didn't. | don't think those 3 that, that these are not required factors that had to be
4 argunments are valid. 4 addressed or had to be raised by us as a controlling
5 They argued in their reply that the factors listed | 5 authority in our sanctions motion. | just don't think
6 in Johnny R beiro, which include whether sanctions 6 that'strue. It's alist of, you know discretionary
7 unfairly operate to penalize a party for the m sconduct 7 factors that the court can look at, and | think that the
8 of his or her attorney, they characterize those as 8 court's findings and conclusions entered earlier this
9 required elenments that the court has to look at, and if 9 year are careful, detailed, and neet the standard there.
10 you read the case that's not just true. And |'mat 10 Moving on to the evidentiary issues, your Honor,
11 page -- so this is 106 Nevada 88, |'mat page 93. They 11 it's undisputed that it's plaintiffs' burden to prove
12 say that: 12 excusabl e negl ect by a preponderance of the evidence, and
13 VW will require -- excuse ne -- ve wll 13 they neet this burden by produci ng conpetent evi dence.
14 further require that every order of 14 And that's the Stoecklein v. Johnson Hectric case that
15 dismssal with prejudice as a discovery 15 M. Wllianson cited, 109 Nevada 268. And I'Il quote the
16 sanction be supported by an express, 16 Soecklein court. It says.
17 careful and peripherally witten 17 The court has significant discretion
18 explanation of the court's analysis of 18 but this discretionis alegal discretion
19 the pertinent factors. 19 and cannot be sustained where there was
20 And then it says: 20 no conpetent evidence to justify the
21 The factors a court may properly 21 court's action.
22 consi der include -- 22 So they have to have conpetent adnissible evidence
23 And then there's a list of about seven. 23 to support excusable negligent. Here, their only
24 THE GORT:  The court deternines the pertinent 24 argument for excusable negligent is M. Maquin's alleged
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1 psychol ogi cal condition, and | really wanted to focus on 1 disorder through his work on the case, paragraph 76.
2 M. Wllard' s declarations when arguing this. He 2 | really struggle with the statements here.
3 submtted two; he submtted the Declaration in Support of | 3 M. WIlianson characterized this as based on his own
4 Rule 60 Mtion at Exhibit 1, and | think he did, | think, 4 perception. |'mnot sure how that could be the case.
5 nearly anidentical Exhibit 1to the reply brief, which 1 | 5 You know, he had to hear it fromM. Mquin at sone point
6 think nostly served to authenticate the newexhibits that | 6 and, | think, you know frankly what happened was he
7 were attached to that. 7 heard that he had bipolar disorder and kind of filledin
8 But if you look at what he actually says at 8 the rest of the declaration |ater.
9 paragraph -- | think it starts about paragraph 66, 9 Qoviously, the statement fromDr. Mar through
10 M. Wllard states that he's convinced that M. Moauin 10 M. Mquinto M. Wllard is hearsay, M. WIIianmson has
11 was dealing with issues and demons beyond his control; 11 acknow edged that, and | don't think that that statenent
12 that he learned that M. Mquin was struggling with a 12 neets the standard under NRS 51.105, whichis the
13 constant marital conflict that greatly interfered with 13 exception to the hearsay rule for the -- your own present
14 his work, that's paragraph 67, that M. Mquin had 14 physical synptons or feelings.
15 suffered a total mental breakdown, that's paragraph 68; 15 If you ook at the MQormck on Evidence -- 2
16 and that M. Mauin explained to M. Wllard that his 16 MQrnick on Evidence, Section 273, which the Suprene
17 doctor told himhe had bipolar disorder, at Exhibit 70. 17 CQourt has cited MCormck favorably in the past, it says
18 And then -- 18 that these statements are a general exception to the
19 THE QOURT:  Paragraph 70? 19 hearsay rule but that they get special reliability and
20 MR IRMNE Sorry, paragraph 70. M apol ogies. 20 therefore an exception based on the spontaneous quality
21 Then he goes on to sort of talk about what he 21 of the declarations.
22 believes the disorder to be. He says it's severe and 22 And the exanples of those that they give in the
23 debilitating, at paragraph 73; and that he now sees that |23 coments to that section of MCormck are, | feel pain, |
24 M. Moauin was suffering fromsynptons of bipolar 24 amlight-headed, M leg hurts, stuff that is happening to
Page 48 Page 49
1 that person right now and that's not what M. Maquin is 1 statement and the statenent in | think at |east one of
2 saying. H's not saying, "I feel scattered" or "I feel 2 the court docunents on the spousal abuse issue have the
3 depressed” or anything like that. He's saying, "M 3 sane problens for hearsay and there's sinply no
4 doctor told nme | have X" 4 exceptions to those statenents.
5 THE CORT:  But wouldn't it go to his motive? 5 THE GOURT:  But your position is evenif, one,
6 MR IRMNE Wose notive? 6 evidentiary-wise that it's not sufficient --
7 THE CORT:  Couldn't it be used, or |ack thereof, 7 M IRMNE Rght.
8 in addressing the case? In other words, if it's used for | 8 THE QORT:  -- but, nunber two, even if it was
9 adifferent purpose -- | mean, | -- thisisn't ideal 9 sufficient, it's still not there?
10 evidence, clearly -- 10 M IRMNE Yes, your Honor, absolutely.
11 M IRMNE Rght. 1 Just let me make sure I'mnot nissing anything on
12 THE QORT:  -- but there probably is an exception |12 the evidence stuff. You know | went through the
13 that could be fashioned based on to deternine whet her 13 statements that M. Wllard was making. | don't think he
14 excusabl e or inexcusable, in essence, neglect or whether |14 has personal know edge to testify to much of what he
15 it was intentional or not intentional, or what his notive {15 said. | don't think he personally observed this. |
16 wes for acting the way he was, whether it was nental 16 don't believe that M. Wllard and M. Mquin lived in
17 illness driven or sonething el se? Nonetheless, | concur |17 the sane state at the tine this happened. | believe
18 that this is not ideal. 18 M. Wllardis in Texas. | could be wong about that. |
19 M IRMNE | don't think it can be used for 19  know M. Moauin was in California.
20 motive. | think they're clearly offering it for it the 20 | mean, he's testifying about M. Mquin's
21 truth of the matter asserted, that he has bipolar. | 21 personal mental status and the status of his marriage,
22 don't think there's any doubt that's why they want to use |22 and | would -- it would be very difficult to perceive
23 it. | haven't certainty heard fromthemthat they are 23 those, to observe those on your own. [t's really much
24 trying introduce it for something else. But that 24 nore likely that he obtained the infornation from
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1 M. Maquin hinself or fromM. Mquin's wfe and, 1 has to be substantial. And if you look at the cases that
2 therefore, I think the testinony that M. Wllardis 2 the plaintiffs cited in support of their Rile 60 notion,
3 offering constitutes inadm ssible hearsay under NRS 3 the Lhited Sates v. Oram case, 563 F.2nd 26, that case
4 51.035 and 51. 065. 4 had an attorney's affidavit where he tal ked about his
5 The docunents that they've provided as vell al so 5 condition, had a letter froma psychol ogist; we don't
6 lack foundation. | went through those arguments, | don't | 6 have that here. The same with the Boehner v. Heise case
7 need to touch on those again, but 51.015 and 52.025 don't | 7 that M. WIlianson cited earlier, they had an attorney's
8 apply to get the California TPO docunents in. 8 declaration and a psychologist's witten eval uation.
9 M. Wllard sinply has no personal know edge of these 9 As your Honor notes, the evidence we have here is
10 docunents, he's not the author, he wasn't involved with 10 not ideal. | thinkit's further than that. | don't
11 those situations, he sinply can't authenticate those or 11 think it's admssible. | don't think it can formthe
12 lay foundation for any of those to come in. 12 basis to grant the Rile 60 notion, we just don't think
13 Then, lastly, on evidence, M. Wllard sort of 13 it's conpetent and can't be used.
14 specul ates about some of the -- the synptons that 14 THE QORT:  Did you look at the Boehner v. Heise
15 M. Mquin might be experiencing. He uses an internet 15 case?
16 printout that they submtted as part of their moving 16 M IRINE Yes.
17 papers. V¢ would certainly subnit that that is 17 THE QORT:  And you' re distinguishing that as
18 inappropriate lay wtness testinony despite M. Wllard's |18 well? Vés that the one that you indicated that --
19 degree in psychol ogi cal years ago. He certainly didn't 19 M IRMNE Yes. Boehner v. Heiseis
20 practice as a psychol ogist, he was a real estate 20  distinguishabl e because of the evidence that was given in
21 devel oper, | believe. 21 that case. If you look at that case, starting at page
22 And, your Honor, these evidentiary issues are very |22 three, it talks about the attorney submtted a
23 inportant because of the standard set forth in the 23 declaration in support of plaintiff's notion, talked
24 Soecklein case; you have to have conpetent evidence, it |24 about exacerbation of his psychol ogical problens, he
Page 52 Page 53
1 testified about his own condition; we don't have that 1 In that case, although it was not a Rule 60, it
2 here. 2 was a case that was on appeal, the appellant was
3 Going on down farther on that page, it talks about | 3 represented by not one, but two attorneys, just |ike
4 Dr. Robbins, who was the |awyer's psychol ogi st who 4  here; the court granted two separate extensions to file
5 submtted a copy of his clinical neuropsychol ogical 5 appellant's opening brief; they eventually filed the
6 evaluation of the lawer, including a brief letter and a 6 brief late, along with the appendix. The court
7 sworn declaration -- 7 conditional ly accepted those but then later dism ssed;
8 THE QORT:  That's what | recalled, there was an 8 there was a motion for reconsideration, which was denied,
9 evaluation. 9 and then the opinion got to us through en banc
10 M IRMNE W don't have that here either, so | |10 reconsideration because the court wanted to talk about
11 think the cases they relied on are very distingui shabl e 11 these issues.
12 as far as the evidence that was presented to the court, 12 And then the Nevada Supreme Court in the Hickabay
13 wvhich ve certainly don't have, but I'Il nove on, your 13 case addressed a lot of the policy reasons that M.
14 Honor. 14 WIlianson tal ked about, and |'mquoting from page 437,
15 | think we've addressed the evidence issues inthe |15 the Pacific Reporter cite. It says:
16 briefing pretty well, unless you have any questions about | 16 Wii | e Nevada' s j uri sprudence expresses
17 that. 17 a policy preference for a merit-based
18 THE QORT:  No.  Thank you. 18 resol ution of appeal s and our appellate
19 M IRMNE So even assuning the court accepts 19 procedure rul es enbodied in this policy
20 and adnits all the evidence that they' ve provided both 20 among others, litigants should not read
21 attached to the Rule 60 notion and the reply, | still 21 the rules for any of this court's
22 think they haven't net their burden of proving excusable |22 deci sion as endorsing non-conpliance wth
23 neglect, and | think the Hickabay case from2014 is very |23 court rules and directives, as to do so
24 instructive. 24 risks forfeiting appellate relief. An
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1 appeal nay be disnmssed for failure to 1 Sates Suprene Court, which they went with that case
2 conply with court rules and orders and 2 which was actually a Rule 41 disnmissal for failure to
3 still be consistent with the court's 3 prosecute and sort of took that reasoning and brought it
4 preference for deciding cases on their 4 uptothe appellate level, so | think the court is
5 nerits, as that policy must be bal anced 5 confortable with that reasoning at the trial level as
6 agai nst ot her policies including the 6 well.
7 public's interest in an expeditious 7 But the Link court was very interested in this
8 appel | ate process. The parties' 8 agency principle relationship and talking about howin
9 interests in bringing litigationto a 9 civil cases, unlike crimnal cases, the civil litigant
10 final and stable judgment, prejudice to 10 has the right to choose their attorneys and they have to
11 opposi ng side, and judicial 11 bear the consequences of |awers that don't do things
12 adm ni stration consideration such as case 12 exactly right because of that.
13 and docket managenent. 13 And then they specifically note, citing the
14 And then it says: 14 Kushner case fromthe Third Grcuit Gourt of Appeals,
15 As for declining to dismss the appeal 15 that unlike a crimnal case, an aggrieved party ina
16 because the dilatory conduct was 16 civil case does not have a constitutional right to the
17 occasi oned by counsel and not the client, 17 effective assistance of counsel. The remedy in a civil
18 that reasoning does not conport with 18 case in which chosen counsel was negligent is an action
19 general agency principles under which a 19 for malpractice, and | think that's what we've got here.
20 client is bound by a civil attorney's 20 The court in Hickabay does note an exception to
21 action or inactions. 21 this general rule citing to the Passarelli case that M.
22 And the court in Hickabay was real |y taking that 22 Wllianson cited earlier. The Passarelli opinion, which
23 last bit of reasoning fromthe case that | had mentioned |23 | read again this morning, leaves a lot to be desired on
24 earlier, whichis the Link v. Vibash case fromthe Lhited |24 background facts that your Honor asked where that case
Page 56 Page 57
1 was when it was disnissed. 1 third-party evidence about that.
2 That case, the parties showed up for trial and 2 Second, the attorney in Passarelli had voluntarily
3 neither Passarelli nor his lawer showed up, so that's 3 closed his |aw practice; that has not happened here. W
4 vhere that one was. | don't think there were any -- 4 submtted to your Honor a printout fromthe California
5 there's no statement in that opinion that there were any 5 Bar as one of our exhibits to the Rule 60 motion,
6 warnings or prior incidents. 6 M. Mquin, when ve filed the Rule 60 notion, was still
7 THE QORT: | thought it was unknow ngly deprived 7 active withno discipline on his file in the state of
8 of legal representation; in other words, they didn't 8 California, and | can represent to the court that |
9 really know 9 checked that this norning and that remains the case, he's
10 MR IRMNE They didn't even know about the trial |10 still --
11 date in Passarelli. Again, | don't think that's the case |11 THE QOURT: W@l 1, he would be because it's
12 here as we've seen fromthe text nessages and e-nails 12 assessed annual Iy, unless there was some action that had
13 that they've sent. They knew about these deadlines and 13 been taken to suspend him
14 M. Wllard was certainly present in January of 2017 when |14 M IRMNE But he certainly hasn't voluntarily
15 we discussed the lack of a damages disclosure, and where |15 turned over his license --
16 his counsel promsed to provide one. 16 THE QORT: R ght.
17 The other distinguishing factors fromPassarelli 17 M IRMNE -- as the lawer did in Passarelli.
18 that | think your Honor noticed -- noted there was 18 | think the third distinguishing factor in
19 evidence in the record in Passarelli that the attorney 19 Passarelli and then the reason that exception to Hickabay
20 was suffering fromsubstance abuse. There vas direct 20 doesn't apply is that Passarelli only had one attorney.
21 testinony fromhis |egal assistant and fromsone of his 21 And here, we cone back to M. OMara again, who was
22 col | eagues about what they had seen and what they had 22 certainly present, certainly was aware of court
23 donetotry tohelphim W don't have that here. Al 23 deadlines, was aware that those deadlines weren't being
24 we have, as we talked about, is hearsay and sort of 24 net, and sinply we have no evidence that he did anything
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1 about it. Certainly nofilings, didn't approach us, 1 was certainly nothing to say that he's not been
2 didn't approach this court, and we don't have any kind of | 2 performing during the entirety of the case and, at the
3 declaration or docunents fromM. O Mra save one e-mail, 3 sane time, he was refusing to give us the information we
4 | believe. 4 needed.
5 Your Honor, Hickabay is not a standal one. The 5 And then | think really most telling are the
6 Supreme Court has certainly expressed, | think, a nore 6 sumary judgnent notions that he filed |ast Qctober. And
7 aggressive approach towards sanctioning, including case 7 those motions, | knowthere's a plaintiff that's no
8 sanctions against parties for their attorney's inaction. 8 longer here, we've settled with M. Woley and he's
9 It'sdefinitely adifferent playing field than it was 9 disnmssed his clains, but between those two parties,
10  back in 1986 when Passarelli was decided, and | think 10 M. Mquin was certainly able to file 40 pages of briefs
11 that the court's analysis in Hickabay when applied to the |11 and over 70 exhibits seeking sumary judgment and seeking
12 fact here really conpel the conclusion that the Rile 60 12 danages, as | said, four times what he ever asked for in
13 motion should be denied inits entirety. 13 the conplaint or anywhere el se.
14 The standard for excusabl e negl ect requires that 14 And | know that M. WIlianson has done his best
15 the attorney be conpletely unable to respond or appear in |15 to characterize that as sort of synptonatic of
16  the proceedings; that was the holding in Passarelli, 16 M. Mquin's alleged psychol ogi cal condition. Having
17 meaning he had to shut down his practice. Here, it's 17 lived this case and having tried to pul| teeth and get
18 been a much different experience dealing with M. Maquin. |18 this information fromM. Mquin, | have a different
19 As your Honor will recall, he's been present at 19 wview | think it was strategic. | think they intended
20 every status conference and hearing that the court has 20 to make it inpossible for us to rebut their damages and
21 ordered and scheduled. Ve filed pretty significant 21 try tosneak it by. | really do.
22 motions for partial sumary judgnent. In 2016, he 22 THE CORT:  That's your belief?
23 opposed those, the work was, you know conpetent, and he |23 M IRMNE That's ny belief.
24 came inand argued. He didn't win the notion but there 24 THE QOLRT:  You don't have any i ndependent

Page 60 Page 61
1 evidence of that? 1 they get a chance to go back and oppose our sanctions
2 M IRMNE | don't, but he said all their 2 motion and our motion to strike M. @ uhaich now but we
3 actions are in good faith and it's just sort of just 3 certainly don't have any explanation fromthemin their
4 saying that. | don't have anything to support that other | 4 moving papers here as to how they woul d address those.
5 than circunstantial, we got this -- 5 They don't explain why it's now okay that they didn't
6 THE CORT:  And that we -- 6 conply with 16.1, that they didn't conply with the expert
7 M IRMNE -- we got this three weeks before the | 7 disclosure requirements in 16.1. ¢ just haven't heard
8 close of discovery and we can't do anything about it now | 8 any of that. It's all been focused on the late part of
9 And certainly M. Wllard signed declarations as part of 9 last year and early part of 2017 when they didn't oppose
10 that summary judgnent process |ast Qctober so he was 10 the sanctions piece and motion to strike @ uhaich.
11 working with his attorney very closely at that point to 1 THE QOURT:  There is one nore question | wanted to
12 cone up with very significant filings. And then, you 12 ask you, and that is regarding the neritorious defense --
13 know, a couple of nonths later they oppose our notions. 13 or neritorious claimportion. M -- when counsel was
14 Again, | wonder, even if you accept their evidence and he |14 talking about that, | was recalling that that is not an
15  has bipolar condition, how mich does that excuse? Does 15 analysis that has to be nade in every case, soisn't
16 it excuse M. O Mra not providing a danages discl osure 16 there a recent Supreme Court case that actually says that
17 wvhen he signed the 16.1? Does it excuse themfromnever |17 sonetines you don't even get to that piece of the
18  providing one despite nunerous, nurmerous |etters fromus, |18 anal ysis?
19  nunerous orders fromthis court, notions to conpel which |19 M IRMNE | don't know
20 they didn't oppose and they never paid the attorneys' 20 THE QORT:  Ckay.
21 fees that you ordered as part of it. 21 MR IRMNE Your Honor, | frankly --
22 | mean, | just don't think that even if what 22 THE QORT: | know | have it in chanbers.
23 they're saying is true that it can be used as an eraser 23 M IRMNE | looked at the standard and the
24 to forget about everything that happened. A best, maybe |24 standard for neritorious defense is pretty low | nean,
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1 there's sone case law | think that they cited in their 1 are. | wanted to just focus on a coupl e nore things.
2 noving papers that basically filing an answer is enough 2 V¢ tal ked about M. OMara's role, and I'll |eave
3 for aneritorious defense i s present. 3 that alone for now | think that's spelled out in our
4 THE CORT:  Whether it's not -- it's whether or 4 brief and Supreme Court Rule 42 and everything el se.
5 not acourt is obligated to undertake that analysis or 5 But when you tal k about |ooking at this not ina
6 whether the analysis stops before that -- 6 vacuumbut inits totality and everyone's invol venent,
7 M IRMNE Rght. Vel -- 7 the last piece | wanted to bring up with M. Wllardis
8 THE CORT:  -- and there is sone case law-- | -- 8 that hearing January 10, 2017, on our notion for partial
9 | have it fromdrafting sonething else and | amgoing to 9 summary judgment. At that hearing, at pages 42 and 43 of
10 reviewit but either way, | knowwhat their positionis 10 the transcript, which is Exhibit 2 to our opposition to
11 withregardtoit. 11 the Rule 60 notion --
12 MR IRMNE And with the standard that they have |12 THE GORT: | have it.
13 to nmeet to showa neritorious defense, | sinply didn't 13 M IRMNE Ckay -- we raised it, we talked about
14 brief it because they've got their claims. Dol think we |14 how we never received a damages conputation fromthe
15 have defenses? Yes, but the neritorious defense standard |15 plaintiffs despite a bunch of demands. M. Mquin
16 is not high so we didn't choose to spend tine in the 16 admtted in open court that with respect to Wllard they
17 briefing on that issue. 17 donot -- I"maquoting here --
18 THE QORT: Al right. | interrupted both of 18 Wth respect to Wllard, they do not
19 you -- | interrupted your flowso, of course, if you went |19 have an up-to-date, clear picture of
20 townd up your argunent, then |'mgoing to allowyou the |20 plaintiffs' damages clains. A that
21 chance to respond. 21 hearing when M. Wllard was present, the
22 M IRMNE  Your Honor, | apologize, |'mgetting |22 court ordered -- entered an oral case
23 close. | just want to make sure | didn't mss anything. |23 managenent conf erence directing them
24 M outline is mch longer as it needs to be, they always |24 wthin 15 days of the entry of summary

Page 64 Page 65
1 judgnent an updated 16.1 danages 1 about $17,700,000. They vere al so seeking property
2 di scl osure. 2 related damages of about $21,000. And this is in a chart
3 So M. Wllard was certainly aware of that issue 3 inour sanctions notion. V¢ laidit out ina pretty user
4 wvhich was -- you know the nost prinary reason for our 4 friendly chart. It's on page 17 of our sanctions notion.
5 sanctions motion, and | think one of the key focuses in 5 Sothat's what we knew about before we got the summary
6 the findings and concl usions disnissing the case, 6 judgnent notions.
7 M. Wllard was avnare of that, you know nine or 7 Wien we got the sunmary judgment motions, we had a
8 ten months before we filed the sanctions notions and no 8 new category of damages called |iquidated danages. V¢
9 danages disclosures were ever made. 9 hadn't the heard themuse that phrase before. V¢ had
10 Bear with me, your Honor, |'mabout done. 10 heard accel erated rent but not |iquidated danages, so
11 Ch. M. WIlianson, when you sort of asked him 11  that's a new damages model that they included in the
12 about what |esser sanctions might be there that woul d 12 summary judgnment notion. They were seeking about
13 work, he talked about the dimnution in value being the 13 $26 mllion there.
14 only real issue that was affected by the lack of a 14 Then they have the dimnution in value claimthat
15  damages disclosure and a lack of proper disclosure of 15 M. Wllianson referred to, that was about $27, 600, 000.
16 M. Quhaich. That's not accurate. 16  Then they had a new amount for property rel ated damage
17 And | know he hasn't been involved in this case 17 that went fromabout 21,000 to about 48, 000.
18 that long, but if you look at the First Arended Conplaint |18 Then they had another new category of danmage
19 and plaintiffs' interrogatory response, which | think is |19 called unpaid rents and late paynent charges, which was
20 Bxhibit 5to our sanctions notion, you'll see the damages |20 $786,000. So, | mean, all told, they sought three new
21 that they disclosed that we were anare of when we got the |21 categories of damages and the one category that they
22 sunmary judgment motions. 22 continued with was a new anount, so we would certainly
23 They were seeking accel erated rent of $19 mllion |23 subnit that any sanctions order that was |ess than
24 and change, discounted by four percent per the |ease to 24 disnmssal we need to preclude those categories of danages
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1 which were certainly brand new and never discl osed 1 file opposition to the sanctions notion but we haven't
2 before. 2 seen the conpel ling opposition that your Honor was asking
3 And both -- two of the new categories, the 3 for last Decenber as to why the sanctions notions
4 liquidated danages category and the dimnution in val ue 4 thensel ves shouldn't be granted. They don't address any
5 category of damages, both of those exclusively rely on 5 of that in their noving papers here other than just
6 Dan Quhaich as an expert to prove, so we would subnit 6 saying bipolar.
7 that all of that is inappropriate and shoul d be excl uded 7 Wth that, your Honor, | think ['Il sit down,
8 if the case were to go forward, which we don't think it 8 unless you have any questions for ne.
9 shoul d. 9 THE GORT:  Nb, you' ve answered themal ong the
10 Then, your Honor, | would just take -- take you 10 way. Thank you.
11 back to Decenber of last year. V& wereinthis court, | |11 M IRMNE Thank you.
12 think it was the last time | was in here for this case, 12 THE QOURT:  Gounsel ?
13 they were asking for nore time. Your Honor was gracious |13 M WLLIAMBON  Yes, your Honor. Thank you.
14 enough to give themnore tine, and you told them you 14 Your Honor, | may junp around a little bit but |
15 said: 15 wented to make sure | addressed M. Irvine's points.
16 You need to know going into these 16 First off, as aninitial matter, M. Irvine said,
17 opposi tions that |'mvery seriously 17 | don't think that M. Wllard really had a chance to
18 considering granting all of it. You know 18 observe M. Mquin. | don't think he really had personal
19 going into the motion for sanctions that 19  know edge of that. Wth all due respect, M. WIllard
20 you're -- | haven't decided it, but | 20 says he does and obviously he's here, he'd be available
21 need to see conpel |ing opposition not to 21 for cross-exanmnation. And, nost inportantly, he does --
22 grant it. 22 he did experience what M. Moauin -- what he was going
23 Your Honor, | would subnmit that we haven't seen 23 through with M. Mquin.
24 that. W¢'ve seen sone explanation as to why they didn't |24 Infact, | think tellingly and correctly,

Page 68 Page 69
1 M. Irvine pointed out that, as you can see fromwhat was | 1 msspeak and nake sure the court -- that, you know we
2 filedin Qctober, M. WIllard was working closely with 2 wvere all on the sane page. | think everyone agrees with
3 M. Mquin and that M. Mquin was doing his job and was 3 that, he was not here in Decenber 2017 when the court
4 able to get a conprehensive motion for sunmary j udgnent 4 said, "lI'mvery seriously considering granting all of
5 onfile. W agree with that. | nean, that is the whole 5 this." M. Wllard was not here for that.
6 issue. 6 But so nowturning to M. OMara and M. Maquin.
7 M. Wllard had the benefit of working with him 7 Nunber one, unequivocally, M. OMra has duties under
8 seeing him talking to himon the phone. In fact, he -- 8 SR42. V¢ are not disputing that. But SOR42 is very
9 at various times in that previous trial | mentioned, he 9 different than NRCP 60(b), and what -- |'mcertainly --
10 stayed with M. Mquin so he had this opportunity to 10 I"'mnot here to go after M. Mquin and point the finger
11  personally see himand interact with him And, as he 11 at him but what his duties are to the bar and the bench
12 tells you, all signs pointed to, Hey, this guy has got it |12 are different than what the requirements are for Rile 60
13 under the control -- until he didn't. 13 relief, and that's why we're here today.
14 And on that point, let's turn and talk to both -- |14 So turning to those issues, M. Irvine pointed to
15 talk about both M. OMra -- excuse ne -- before we junp |15 the Hickabay case. And as he correctly pointed out,
16 tothat, | dowant to clarify one other point. | think 16  though, Hickabay tal ks about Passarelli and in footnote
17 wvhen the court asked ne inny initial presentation about |17 4, it's a very large footnote note in the Hickabay case,
18 M. Wllard' s appearance, | believe | answered that 18 and the Nevada Supreme Court case there enphasizes that
19 correctly, he was here in January 2017. 19  Passarelli is still good lawand is still an exception.
20 THE CORT:  He was. 20 First they talk about the Suprene Court recogni zed
21 MR WLLIAVBON He was not here in Decenber of 21 exceptions when there's been actual abandonnent and then
22 2017. 22 also talks about abandonnent in the circunstances in
23 THE GORT:  Correct. 23  Passarelli, lawyer's addictive disorder and otherw se
24 M WLLIAVBON | wanted to nake sure | didn't 24 either crimnal conduct or abandonment, and that is the
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1 case. There was no evidence of abandonnent and nental 1 when there's nental illness or constructive abandonnent,
2 illness in Hickabay, which is why they didn't get Rle 60 | 2 it's different. W treat it differently because that
3 relief. Thereis evidence of that here and that's why 3 normal attorney/client relationship has been severed by
4 Passarelli cones in. 4 sonething unforeseeabl e and unanticipated, and that is
5 M. Irvine also pointed out that a lot of these 5 the case here in terns of the evidence of what ve have.
6 cases stemfromthe Link v. Vibash case and, again, yes, 6 | would point out that M. WIlard was prejudi ced
7 it is absolutely the rule that acivil litigant is 7 nore than the parties in Gram and in Boehner. As the
8 normal |y stuck with what his attorney chooses, strategic 8 court pointed out, in those cases at |east those
9 decisions, what he does, what he doesn't do. But as the 9 attorneys stayed engaged. Maybe they shut down their |aw
10 USv. Cram case -- that's the Second Qrcuit case we've | 10 practice but they stayed engaged and hel ped gat her
11 been discussing, it's 563 F.2nd 26 -- there's a very 11 evidence, helped transition the file, helped submt
12 detailed analysis of that Link v. Wibash case and 12 affidavits. M. Wlilard didn't have the benefit of that,
13 explains that the Uhited States Suprene Gourt in that 13 didn't have the benefit of M. Mquin staying engaged and
14 case noted that there was nothing to indicate that 14 helping us with this motion. So, if anything, in those
15 counsel's failure to attend the pre-trial conference was |15 cases, where you at |east had a former attorney partly
16 other than deliberate or the product of neglect, and then |16 engaged and trying to fix the situation, if those deserve
17 after citing a series of cases they point out that the 17 relief, then certainly M. Wllard deserves relief here
18 lawyer's conduct in that case, inthe Oram case, was 18 where he didn't have that benefit. He was truly
19 engendered by a nental illness which manifested itself to |19 abandoned by M. Mquin and --
20 hisclients only after they had relied on himfor months. | 20 THE CORT:  When did he last speak with
21 That's the case here. That's why Link doesn't 21 M. Moauin? That wasn't clear to me when he went to
22 apply, that's why Hickabay doesn't apply because in both |22 Arizona or wherever he is now
23 of those cases, the Lhited States Suprene Court in Link 23 M WLLIAVBON | believe it was right around the
24 and the Nevada Supreme Court in Hickabay acknow edged 24 time that we filed our Rule 60 motion, | think it was in
Page 72 Page 73
1 April -- you know essentially trying to get himto 1 court is struggling with that and | think it's fair to
2 provide the stuff, and it was | think one of the |ast 2 struggle with that. That's why | nentioned before -- and
3 texts was that -- 3 as the Nevada Supreme Court's guidance has pointed out,
4 THE CORT:  That's the |ast comunication? 4 the punishnent for sanctions really does need to fit the
5 MR WLLIAVBON | believe so. It was in that 5 crine. And regardiess of motive, you're exactly right,
6 string and that, What part of F-off don't you understand. | 6 the defendants have been prejudiced to sone extent so
7 | think that also points out a good situation on the 7 we've got tomtigate that, but it doesn't nean that just
8 evidence. That is certainly not effort -- not offered to | 8 because he failed to oppose that motion due to his nental
9 prove the truth of the matter asserted, that M. Wlilard 9 illness and due to his abandonnent of M. Wllard that
10 doesn't understand the meaning of Foff. Wy that is 10 then you grant every single piece of relief that the
11 offered is to showthat M. Mquin went so far beyond the |11 defendants, as good advocates, asked for.
12 bounds of what coul d be expected in a nornal 12 V¢ should still say, "Ckay, how do we make this
13 attorney/client relationship, and it is so far beyond 13 right," "Howdo nitigate this wong that was there?"
14 what about he had denonstrated to M. O Mra and to 14 Again, when | heard M. Irvine explain, vell, it wasn't
15 M. Wllard prior to that time that he was a reliable 15 just dimnution of value, there was sonme other categories
16 attorney that could go through trial's, that could put 16 of damages, but what | also heard was acknow edgenent
17 together motions for summary judgnent, and then suddenly, |17 that right fromthe conplaint everyone understood that
18  poof, he stopped responding -- 18 $15 nillion of rental damages were at issue, and that it
19 THE QOURT:  But don't we have to balance that with |19 was only in this motion for summary judgment where they
20 the continued failure to conply with this court's order 20 asked for four tines that they felt caught unawares and
21 along the whole way to ultinately where | indicate on the |21 that they felt that they were prejudiced by that.
22 record that |'mgoing to need to be convinced essentially |22 VEll, | don't know that they were, | think there
23 by your opposition that | shouldn't grant this? 23 were sone indications in the discovery, but if that's the
24 MR WLLIAVBON | think that's -- and | knowthe |24 case, if it's that four times, all right, let's put it

Litigation Services
www. | i tigationservices.com

|  800-330- 1112

A.App.4350



http://www.litigationservices.com

ORAL ARGUMENTS -

A.App.4351

09/ 04/ 2018

Page 74 Page 75
1 back where it was in the conplaint, where it was fromthe | 1 So | really do think when the question is asked,
2 beginning where they knew it would be. 2 what are we going to do about -- let's go back to
3 THE GORT:  The 15 nillion? 3 Decenber -- and that is one other thing. M. Irvine said
4 MR WLLIAVGON The 15 mllion, your Honor. If 4 wecan't reopen all discovery. W're not advocating
5 wecan't cone after 15 nllion -- | nean, the loss of 5 that, by no neans. Wat | amsayingisif thereis
6 $35nillionis apretty severe sanction, the loss of a 6 something they need fromus, we will give it to them
7 $35mnillionclaim 7 But let's go back to Decenber and say, okay, what
8 THE GART: It'saclaim 8 isthe prejudice, what is the basis for the notion for
9 MR WLLIAWON It's aclaim fair enough. It 9 sanctions, and what's your response? And the response
10 was not -- it was not in the bag, by any stretch. | 10 is, wethink there's a valid claim we think through
11 think that's a fair characterization. But the loss of a |11 discovery responses and deposition testinony you knew
12 claimof that sizeis significant. | nean -- and it 12 these things were comng, but -- and in one of the few
13 hanpers -- as M. Irvine pointed out, | haven't beenin 13 conversations | had with him M. Mquin did assure ne
14 the case that long. |'mgetting the feeling likeif I'm |14 that he believes that the 16.1 was disclosed, but |
15 lucky enough to see this case move forward, ny hands are |15 haven't seen a shred of it and | don't think the court or
16 going to be pretty constrained, and that's a sanction. 16 the defendants have, so | amconstrained to conclude that
17 That's problematic for M. Wllard and for whoever 17 there is no evidence that he did conply with that 16.1,
18 represents himto not have the full array of clains and 18 although he says he did and M. WIlard thought he did.
19  damages that you thought you had and that you think, 19 But soif we're going totry to make that right,
20 rightly or wongly, you're entitled to. That is a 20 if we assune that disclosure was never given despite the
21 punishnent, that does set things right, and it cures any |21 fact that there nay have been evidence of it, despite the
22 clained prejudice on behal f of the defendants because now | 22 fact that there may have been deposition testinony of it,
23 they're not defending agai nst sonething they didn't 23 despite the fact that there was notion, as he pointed
24 anticipate. 24 out, M. Quhaich offered opinions in Cctober and let him
Page 76 Page 77
1  knowwhat their positions vere, despite all of that, if 1 wished | would have included that in ny proposed order,
2 we want to make this right and have the punishment fit 2 and then after -- today i s Tuesday, so after Thursday at
3 the crime, then the punishnent has got to focus on those 3 5:00, then I"mgoing to undertake conpleting ny decision
4 things. It's not dispose of this whole case. 4 onthat. Al right?
5 | appreciate M. Irvine -- the court asked me that | 5 Thank you very much.
6 question about where was Passarelli. Passarelli was even | 6 MR IRMNE Thank you, your Honor.
7 further down the line and was entitled to restate that 7 MR WLLIAVBON  Thank you, your Honor.
8 case; somebody didn't showup for trial. M. Mauin 8 THE CORT:  V¢'I| be in recess.
9 stopped showing up a month before trial and so the thing 9 (At 3:15 p.m, court adjourned.)
10 todois put this case back on track as best we can, 10 *okx
11 nitigate the inconvenience and the prejudice that the 11
12 defendants have faced, and move forward so we can at 12
13 least get sone determination on the nerits. 13
14 That's what Rule 60 is designed to do and that's 14
15 why we're here today, that's the relief we would ask for. |15
16 THE QORT: Al right. Thank you. 16
17 M WLLIAMBON  Thank you, your Honor. 17
18 THE QORT: | asked both of you for proposed 18
19 orders and | did receive them Wat | would like to do 19
20 is give you two days to add, if you wish, based on ny 20
21 questions and the presentations that have been raised, or |21
22 you may sinply notify M. Bo that you don't need to add 22
23 anything. | just -- | want to allowanything that nay 23
24 have been raised today to keep people fromthinking, | 24
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STATE CF NEVADA )
) Ss.
COUNTY OF WASHCE )

|, ERNT. FERRETTQ an Cificial Reporter
of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe, DO HEREBY
CERTI FY:

That | was present in Department No. 6 of
the above-entitled Court on WEDNESDAY, SEPTEMBER 4TH
2018, and took verbatimstenotype notes of the
proceedi ngs had upon the matter captioned within, and
thereafter transcribed theminto typewiting as herein
appears;

That the foregoing transcript is a full,
true and correct transcription of ny stenotype notes of
sai d proceedi ngs.

DATED: This 20th day of June, 2019.

/sl Erin T Ferretto

ERNT. FERRETTO QCR #281
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Electronically
CV14-01712
2018-01-04 05:32:39 HM

Jacqueline Bryant
CODE NO. 3370 Clerk of the Court
Transaction # 646686[/

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LARRY J. WILLARD, individually and as Case No. CV14-01712
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT Dept. No. 6
CORPORATION, a California corporation;
EDWARD C. WOOLEY AND JUDITH A ORDER GRANTING DEFENDANTS’
WOOLEY, individually and as trustees of the MOTION FOR PARTIAL SUMMARY
Edward C. Wooley and Judith A. Wooley JUDGMENT [ORAL ARGUMENT
Intervivos Revocable Trust 2000, REQUESTED]

Plaintiffs,

VS.
BERRY-HINCKLEY INDUSTRIES, a Nevada
Corporation; and JERRY HERBST, an
individual,

Defendants.

BERRY-HINCKLEY INDUSTRIES, a
Nevada corporation; and JERRY HERBST,
an individual;

Counterclaimants,
Vs

LARRY J. WILLARD, individually and as
trustee of the Larry James Willard Trust Fund;
OVERLAND DEVELOPMENT
CORPORATION, a California corporation;

Counter-defendants.
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ORDER GRANTING DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT JORAL ARGUMENT REQUESTED]

Before this Court is Defendants’ Motion for Partial Summary Judgment [Oral
Argument Requested] (‘Motion”), filed November 15, 2017 by Defendants/Counterclaimants
BERRY-HINCKLEY INDUSTRIES (“Berry-Hinckley”) and JERRY HERBST (“Mr. Herbst”)
(collectively, “Defendants”) by and through their counsel Brian Irvine, Esq. Plaintiffs LARRY
J. WILLARD, OVERLAND DEVELOPMENT CORPORATION, EDWARD C. WOOLEY and
JUDITH WOOLEY (collectively, “Plaintiffs” unless individually referenced) failed to file an
opposition to the Motio. As a result, Defendants filed a Notice of Non-Opposition to
Defendants’/Counterclaimants’ Motion for Partial Summary Judgment (“Notice of Non-
Opposition”) on December 7, 2017 and submitted the matter for decision thereatfter.

l FACTUAL AND PROCEDURAL HISTORY

This case arises out of two commercial lease agreements entered into between
Plaintiffs, as lessors, and Defendants, as lessees, for the Subject Properties located at 1820
East U.S. Highway 50, Carson City, Nevada (the “Highway 50 Property”) and 7605 — 7699
S. Virginia Street, Reno, Nevada (the “Virginia Property”). See Complaint, pp. 3-7. On
November 15, 2017, Defendants filed their Motion, seeking an Order of this Court granting
summary judgment for Defendants with respect to Plaintiffs’ claim for “diminution in value”
damages arising out of Defendants’ alleged breach of the lease agreements. See Motion,
generally. Plaintiffs failed to oppose the Motion. As a result, Defendants filed a Notice of
Non-Opposition and submitted the matter for decision on December 7, 2017.

/1
/1

/1
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On December 6, 2017, Plaintiffs filed Plaintiffs’ Request for a Brief Extension of Time
to Respond to Defendants’ Three Pending Motions, and to Extend the Deadline for
Submission of Dispositive Motions (“‘Request for Extension”), by and through their counsel,
Brian P. Moquin, Esq. (“Mr. Moquin”) and David C. O'Mara, Esq (“Mr. O’Mara”).!

At a Status Hearing on December 12, 2017, the Court granted Plaintiffs’ Request for
Extension and directed Plaintiffs to respond no later than Monday, December 18, 2017 at
10:00 A.M.2 The Court further directed Defendants to reply no later than January 8, 2018
and set the Motion for oral argument on January 12, 2018.

Plaintiffs once again failed to respond to the Motion or request an extension.
Defendants then filed a second Notice of Non-Opposition to Defendants’/Counterclaimants’
Motion for Partial Summary Judgment (“Second Notice of Non-Opposition”) and subsequent
request for submission on December 18, 2017.

Il. LAW AND ANALYSIS

Under DCR 13(3), the failure of an opposing party to serve and file a written
opposition may be construed as an admission that the motion is meritorious and consent to
granting the same. DCR 13(3). Thus, the Court finds Plaintiffs’ failure to file an opposition
to Defendants’ Motion constitutes both an admission that the Motion is meritorious and
Plaintiffs’ consent to granting said Motion.

However, in light of this Court's Order Granting Defendants/Counterclaimants’ Motion

for Sanctions [Oral Argument Requested], the Court finds Defendant’s Motion is moot at this

' Mr. Moquin is a California attorney who has been admitted to practice in Nevada pro hac vice and
is litigating this case. Mr. O’'Mara is serving as local counsel only.

2 The Court inquired as to why Plaintiffs’ failed to oppose the Motion to Strike. Mr. Moquin informed
the Court that his computer had malfunctioned, and his drafts of Plaintiffs’ oppositions could not be
recovered. Mr. Moquin further explained he is a sole practitioner without access to an IT
department.
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juncture.

Accordingly, and good cause appearing therefor,

IT IS HEREBY ORDERED Defendants’ Motion for Partial Summary Judgment is
DENIED as moot.

Dated this " day of January, 2018.

DI

T

STRICT JUDGE o

A.App.4356
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT,;
that on the A‘E‘ day of January, 2018, | electronically filed the foregoing with the Clerk

of the Court system which will send a notice of electronic filing to the following:

BRIAN IRVINE, ESQ.

JOHN P. DESMOND, ESQ.
ANJALI D. WEBSTER, ESQ.
BRIAN MOQUIN, ESQ.
DAVID O'MARA, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

i Pove
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