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STATE OF NEVADA )

)88

COUNTY OF Pegsiut )
)

I, 2.—{&1 (ergg O"ﬁ,eeﬁe ; the undersigned, do hereby swear that all the
1

following statements are true and correct, to the best of my own knowledge and of my

owWn VOlltlon
1. My name is Erraﬂ @ 'S/‘E!’ ’ )

2. I am over‘la years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. I a.m'fu.l.ly competent to make this
affidavit and I have persc¢nal knowlédge of the facts stated herein.
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’ I.J 5 M—' ; ..' 4 f ‘. Iae? OGCurﬁ‘;l‘x repeating ; qe/f ;‘rtJ
of céc ne _&dersef /Jm s,

r:f(f 330/;;@ &[EM’M l"/&{ M&ﬂflf%}/ dcf' a //zlﬂaf .

1 declare under penalty of perjury that the foregeing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165.

and/or 2B U.S.C.A § 1746 as I am a prisoner to state custody.

Dated this Zé"{’é ) day of D‘e]mieméér Lzl 8
é&j (9[)/414 ""?az‘f‘f'
Brids Lo O ‘
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CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the

foregoing __ FETITIeN il Oyl WEIZ oF Cofgm NOBIY . - .

to the below address(es) on this Z87% day of éf,u@m'éer

20 /8 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b): 3)’ Brege ‘57’6/:’ MNo. ZZ7715Z

0y Ot Depactmet Oty L @M/;/ 2t Aty -

2w Lewis Ale,
Lo lger, Nu 89155 -zz2

D oponc @ ket i He Churt (ome T
2 (ewiy /1&9-)-25¢b Flasf
lar Venas N BRUSS

2 L04)

Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada

89419

The undersigned does hereby affirm that the preceding

Vetidon Foll Crvie WEIT o CobAM NBIE . . .

filed in

District Court Case No. A4 C 7z N3 does not contain the

social security number of any person.

Dated this Z87H day of @Méw . 20_(8

 Ra Z@é/%
S PR P
Plac ﬁ# In Pro Se
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. X -14-Cv- -RCJ- ocument 1 Filed 08/06/14 Page 47 of 55
PAGE: 009 MINUTES DATE: 10/28/04
) ' CRIMINAL COURT MINUTES
04-C-202793-C__ STATE OF NEVADA ' vs O'Keefe, Brian K
i CONTINUED FROM PAGE: 004
10/28/04 08:30 AM 03 (TRIAL BY JURY
HEARD BY: Sally Loehrer, Judge; Dept. 15
OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder
PARTIES: STATE OF NEVADA
008190 Miller, Ross J,
9001 D1 OQ'Keefe, Brian K Y
000754 Buchanan II, James L. Y

JURY PRESENT. At the hour of 11:58 A.M. the Jury returned with a VERDICT as
follows; CT 1 - GUILTY of BATTERY (M), CT 2 - NOT GUILTY of Sexual Assaulrt,
CT 3 - NOT GUILTY of Sexual Assault, CT 4 ~ NOT GUILTY of Sexual Assault, CT
S - NOT GUILTY of Attempt Sexual Assault, and CT 6 - GUILTY of BURGLARY (F].
Upon inguiry by the Court, neither side requested the jury polled. Court
thanked and excused the jury. Mr. Buchanan requested permigssion to argue
for bail, SO ORDERED. Court stated its' -concerns regarding deft and the
vicetim getting in contact with one another. The Court will only consider
releaging deft if the Court can be assured there will not be any telephone

contact, letters, Defc. concurred. Deft will

and no personal contact.

reside with his father,

COURT CRDERED, matter referred to the Division of

Parole and Probation for a PresSentence Investigation and Report. COURT
ORDERED., O.R. RELEASE is GRANTED with a NO CONTACT ORDER WITH THE VICTIM,
Court ADMONISHED Deft re no telepbone calls, letters, mail, and no personal
contact whatsoever. Deft. required to report to P & P the Monday following
his release from custody on 11/1/04, and to bring $25 in the correct
denominations of cash next court date for payment of fees.

C.R.

12/27/04 8:30 A.M. SENTENCING

CONTINUED ON PAGE: 010
MINUTES DATE: 10/z8/04

PRINT DATE: 0B/25/09 PAGE: (009
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PAGE: 010 MINUTES DATE: 12/01/04
CRIMINAL CCURT MINUTES

04-C-202793-C___STATE_OF NEVADA ' vs O'Keefe, Brian K
: CONTINUED FROM PAGE: 009

12/01/04 08:30 AM 01 STATE'S REQUEST REMAND TO CUSTODY FOR
SENTENCING

HEARD BY: Sally Loehrer; Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES : STATE OF NEVADA Y
007480 Pate, Susan Y
0001 D1 O'Keefe, Brian K Y
000754 Buchanan II, James L. Y
Mr. Buchanan stated the Court granted deft an Q.R. release after trial,
however, he has a Ohio Child Support case that has a hold on him which is
coming up in Justice Court the beginning of this month. He spoke to L.J.
O'Neale, and he is putting it on calendar to extradite to Ohio, and Chic
will have to come pick him up. Deft has not been ocut-of-custody since the
trial date. COURT ORDERED, Deft is REMANDED into custody and held WITHOUT
BAIL, sentencing date STANDS. .
CUSTODY (COC/OHIO)
.\,_‘---.-
/ -
12/27/04 08:30 AM Q0 SENTENCING )
j*i‘ HEARD BY: Stewart L. Bell; 5ud§é: Dept. 7
OFFICERS: Theresa Lee, Court Clerk
Cheryl Gardner, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006024 Kriske, Susan R. Y
0001 Dl O'Keefe, Brian K Y
000754 Buchanan I, James L. Y

DEFT. O'KEEFE ADJUDGED GUILTY of CT 1 - BATTERY (M), and CT & - BURGLARY
{F). Arguments by counsel. Court inquired re the victim speaker. Ms.
Krisko stated she chose not to appear. COURT ORDERED, in addition to the
§25.00 Administrative Assessment fee, a $150 DNA Analysis Fee. and submit to
testing to determine genetic markers; Deft. SENTENCED orf CT 6 )- to a MINIMUM
of TWENTY-FOUR (24) MONTHS and a MAXIMUM of ONE-HUNDRED WND_FWENTY ({120)
MONTHS in the Nevada Department of Corrections (NDC}. SUSPENDED; placed on
PR TION for an indeterminate period not to exceed FIVE {5) YEARS, and on
\EIi;y- Deft SENTENCED to CREDIT TIME SERVED. CONDITIONS:

v
J

1/ No contact with the victim initiated by deft. (Mr, Buchanan argued
the love/hate nature of their relationship and how the victim called deft to

CONTINUED ON PAGE: 011
PRINT DATE: 08/25/09 PAGE: 010 MINUTES DATE: 12/27/04

e
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Clark County District Attormey
Nevada Bar #00278!
200 South Third Street
Las Vepgas, Nevada §9155-2212
gTOZ) 455-4711

ttorney for Plaintiff

JOCP ' CW
DAVID ROGER 52(/ Y %

DISTRICTCO . . . .. ..
CLARK COUNTY,.

THE STATE OF NEVADA,

Ptaintift,
\vs-

BRIAN KERRY OKEEFE,

Casc No: C202793
DeptNo: XV
H1447732 ' '

Defendant.

JUDGMENT OF CONVICTION (JURY TRIAL)

wpand good cause appearing therefor,

" Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 0@706{14 Page 18 of 55

The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT ! -
BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 - SEXUAL
ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
ASSAULT (Felony); COUNT 5 - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
200.364, 200.366;' 205.060, and the matter having been tried before a jury, and the
~Defendantbeing represented-by counseland -having ‘been—found-guilty-of-the crime(s) of |
"COUNT T - BATTERY “(Misdemeanor); and COUNT VI T BURGLARY {(Calegory B |~
Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of December,

2004, the Defendant was present in Court for sentencing with his counscis

THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as sct forth in the
jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, a $150.00 DNA

PAWPDOCSUUDGW 09097740t doc
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- " Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 08/06/14 Page 19 of 55

Analysis Fee and submit to testing $o determine genetic markers, the Defendant is sentenced
as follows: on COUNT 6 - to a minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; SUSPENDED,
placed on probation for an indgterﬁ\inate period nat to exceed five (5) years, and on COUNT
1 - Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: 1) No contact
with the victim initiated by Defendant. Court advised Defendant any contact that the victim
initiates will not be a problem for him; 2) Search clause/burglary tools; 3) Complete
Dbmestic Violence counseling; 4) Secure and maintain full time employment; 5) Mental
Health counseling as deemed necessary by Parolc and Probation; 6) Resolve the warrant
from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
community service work each weck. Case closed.
DATED this _2¢& __ day of December, 2004.

STEWARYE:BET Ao SALLY LOEHRER

DISTRICT JUDCUE

PAWPDOCS\IDGWISW0877401.DOC
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COPY

THE STATE OF NEVADA,
Plaintiff,
vs.

BRIAN KERRY O'KEEFE,

Defendant.

- . - -

DISTRICT COURT ©
CLARK COUNTY, NEVADA

* Kk Kk Kk * K

CASE NO. C-250630

FILED
JUL 10 2009
TRANSCRIPT OF

PROCEEDINGS dg%ﬂﬁgégﬁﬁ

DEPT. NO. 17

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

FRIDAY, MARCH 20, 2009

ROUGH DRAFT TRANSCRIPT OF

APPEARANCES:

FOR THE PLAINTIFE:

FOR THE DEFENDANT:

COURT RECORDER:

MICHELLE RAMSEY
District Court

JURY TRIAL - DAY 5

PHILLIP SMITH, ESQ.
STEPHANIE GRAHAM, ESQ.
Deputy District Attorneys

RANDALL H. PIKE, ESQ.

PATRICIA A. PALM, ESQ.
Special Public Defenders

TRANSCRIPTION BY:

VERBATIM DIGITAIL REPORTING, LIC
Littleton, CO 80120
(303) 798-0890

Page 1

ROUGH DRAFT TRANSCRIPT 000264
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5

1 A That is correct. 1 with Cheryl about your ongoing relationship with Victoria
2 Q Both of those marriages ended because you say dueto | 2 Witmarsh; is that comrect?
3 alcoholism? 3 A That is correct, sir.
4 A Yes 4 MR. SMITH: Court's indulgence. Judge, I'm pass the
5 Q Okay, You meet Victoria sometime in October, 2001, | 5 witness. Thanks.
6 right? 6 THE COURT: Allright. If1--
K A Yes ? MR. SMITH: Actually, I'm somry.
B Q And that in April '07, that's when you testified that 8 THE COURT: All right.
9  you were released from prison from the battery constituting 9 MR. SMITH: I'm sorry.
10 domestic violence charge. 10 BY MR. SMITH::
11 A Yes. 11 Q 1 just want to clarify one other thing. Regarding
12 Q And itis, in fact, true that you served about three 12 your prior experience, you get out of the military, and we
13 years in custody over that charge; isn't that correct? 13 obviousty know that you've kind of come into some trouble with
14 A No, sir. 14 the law by way of these felony convictions since you've gotten
15 Q You didn't serve three years in custody? 15 out of the military; is that correct?
16 A Itwasatwoto five, sir. You're a prosecutor, you 16 A That's correct, Mr. Smith.
17 know better than that. 17 Q  And we've hear that you're a convicted felon for
18 THE COURT: Sir, answer the question yes or no. 18 burglary, right?
19 THE WITNESS: On that, no, | did not, sir. 19 A That's correct, Mr. Smith.
20 BY MR. SMITH:: 20 Q And also that you're a convicted felon for battery
21 Q How much of that two to five did you serve? 21 constituting domestic violence, right?
22 A Two. 22 A That is correct, Mr. Smith.
23 Q So you're saying you served two years in custody? 23 Q And I want to make sure I get it right. And you're
24 A On that charge, yes, sir. 24 also convicted out of Ohio — is it Ohio? Yes, Ohio.
25 Q Okay. And you also admitted that you weren't honest | 25 A Yes, sir.
Page 94 Page 95
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 Q For felony criminal non-support of dependents,and | 1 THE COURT: Go down with your — any other - oh, I'm
2 that's actually two counts, correct? 2 somry. I'm sorry. | apologize. We have some questions from
3 A Two children, yes, sir. 3 the jurors. If you could hand those to the marshal, please.
4 Q Soin total you have four felony convictions, 4 Counsel approach, please.
5 comect? 5 (Off-record bench conference).
6 MS. PALM: Objection, your Honor. I don't think 3 THE COURT: Mr. O'Keefe, we have, as you know, we
7 that's correct. 7 allow questions from the jurors, and we have some questions for
8 MR. SMITH: Ifit's two counts, it -- 8 you, all right.
9 THE COURT: It's three separate cases. 9 THE WITNESS: Yes, Judge.
10 MR. SMITH: Threc scparate cases, but four felony | 10 THE COURT: One of the jurors, it says when you got
11 convictions. 11 out of the car, did you know Victoria was angry at you?
12 BY MR. SMITH:: 12 THE WITNESS: Does that have to be a yes or no,
13 Q Is that correct? 13 Judge.
14 A There is the case in Ohio. [ guess, if that's the 14 THE COURT: 1 think at this point it does, and your
15 way it would be classified, a count for each child. I'm —- 15 artomey or Mr. Smith can follow up.
16 Q Fm just make sure it's clear. Three separate cases, |16 THE WITNESS: That would have to be —
17 but four felony convictions. 17 THE COURT: It says did you —~ I'Hl read it again to
18 A | think they charged me for each child, yeah, it was | 18 you, sir. When you got out of the car, did you know Victoria
19 one case, Mr. Smith. 19 was angry at you?
20 Q@ Okay. 29 THE WITNESS: Yes.
21 MR. SMITH: Judge, I'm pass the witness. 21 THE COURT: And were you in turn angry at her?
22 THE COURT: All right. Any redirect? 22 THE WITNESS: 'No, | was happy.
23 MS. PALM: No, your Honor. 23 THE COURT: Allright. Next question, where was the
24 THE COURT: All right. Thank you, sir. 24 knife when you were wadding up the pillowcase?
25 THE WITNESS: Thank you. 25 THE WITNESS: On the bed somewhere. 1don’t —on

Page 96
ROUGH DRAFT TRANSCRIPT

21

Page 97
ROUGH DRAFT TRANSCRIPT
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ELECTRONICALLY FILED
07/06/2004 10:17:43 AM

INFO éﬁéy
DAVID ROGER ERK
Clark County District Attorney

Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney

Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212

(702) 455-4711

Attorney for Plaintiff
1.A. 7/13/04 DISTRICT COURT
19'):80 AM, CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, Case No: C202793
Dept No: A%
-VS_
BRIAN KERRY OKEEFE,
#1447132 INFORMATION

Defendant.

STATE OF NEVADA %
SS.

COUNTY OF CLARK
DAVID ROGER, District Attorney within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY OKEEFE, the Defendant(s) above named, having committed
the crimes of BATTERY WITH INTENT 17O COMMIT A CRIME (Felony - NRS
200.400);, SEXUAL ASSAULT (Felony - NRS 200.364, 200.366); ATTEMPT SEXUAL
ASSAULT (Felony - NRS 163.330, 200.364, 200.366) and BURGLARY (Felony - NRS
205.060), on or about the 29th day of May, 2004, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in.such cases made and provided,
and against the peace and dignity of the State of Nevada,

i
il

FADOCUMENTACCESS\DOCUMENT ACCESS\C202793Y040706_101743_INFQ )

INFOI
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COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there wilfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands.
COUNT 2 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
COUNT 3 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit:  sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 4 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
her will.
COUNT 5 - ATTEMPT SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously attempt to sexuaily assault
and subject VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA .
WHITMARSH, against her will.
M
il
i
M '

F:\DOC2UMENTACCESS\DOCUMENT ACCESS'C202793\040706_101743_INFG_[NFOI
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COUNT 6 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit

battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that

certain buikding occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.

2083, Las Vegas, Clark County, Nevada.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/S. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
HCRN, David R.
STEIBER, Raymond C.
MONIOT, Timothy Sanford
MORGENSTERN, Kevin John
RAMIREZ, Vicente R.
KELLY, Shanan D.
MAJORS, William J.
BARRERA, Roger
WHITMARSH, Victoria
EBBERT, Linda
TURON, Besse Tobias
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS

25

ADDRESS
LVMPD P#1928
LVMPD P#3542
LVMPD P#4664
LVMPD P#4665
LVMPD P#4916
LVMPD P#6836
LVMPD P#7089
LVMPD P#8050
2992 Orchard Mesa Dr., Henderson, NV §9052
UMC/SANE, 1800 W. Charleston, LVN 89102
2219 N, Rancho Dr., LVN 89107
LVMPD - Records
LVMPD - Dispatch

F:\DOC3UMENI'ACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO |
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NAME
CUSTODIAN OF RECORDS
PENO, Tammy
LNU, Tracy
LNU, Missy

DA#04F09774X/rad
LVMPD EV#0405292232

BAT W/INT; S/A; ATT S/A; BURG - F

(TK4)

26

ADDRESS
UMC, 1800 W. Charleston, LVN 89102
2219 N. Rancho, LVN
Budget Suites
Budget Suites

F:\DOC&}MENTACCESS\DOCUMF,NT ACCESS\C202793\040706_101743_INFO |
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CLERK OF

THECOURT .,

[

FILED S/ﬂ

' » 2018
Name gﬂ‘@f( @b{%-éaara’ 0cT3U
Address éé&...._

1200 PRigert  Rowd COurs

i State ‘
o LOYELOC K- N(‘;V%rﬂ- 419

mail

; A

Telephone b

District Court
Clark County, Nevada
Ba ety O Keere

Case No.:ﬁ"g"783£ ?‘?’W

Department: . M~ X )(‘)(

Plaintiff,

T s,

—The SIHE oF NevAsf

Defendant

Notice of Metien~ [E£7770A{
Please take notice that the hearing on 7%’47701( Foe i WEZ cF é&w /%5/;-

will be heard on | 2- , 5 [ a0 I& Department_% NS Floor l_‘i Counmomﬁ
at the hour of 1. .00 AR.MIPM

Dated this_Z8 % day of Deplenber 2018
A 18 783689 -W

Bl O v
I IHIlﬂmﬂlﬂlﬂﬂlﬂlﬂllil s Zovdl

Notice of Maotion - |
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK
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)
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ey - i £ : s
I, Bt L Fecs . the undersignad, do hereby swear that all the

following statements are true and correct, to the best of ny cwn knowledgs and of my

own velition.

'-.

1. My name is Z)ﬁ:m f',, uw r.-g.

2. T am vver 139 ysars of age, I reside at Lovelock Corractisnal Centex, 1200

P-"mo-\ Road, hLavelook, Newvada 83429, T am folly comoetent Lo make this

’hdant and I havs perscnal knowledge of the facts stared aarain.
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CERTIFICATE OF SERVICE EY MALL

I do certify that I mailed a true and correct copy of the

vl

o Pl D g
foregoing AEON ol STdpunt o dae Bt o.M 2 S{A )

.\ ‘-<. ¢ "s‘ .
to the below address{ez) on this jﬁﬁ“ day of ﬁ&utw£m¢~{ﬁé&@%E‘

208, by placing same in the U.S. Mail via prigon law library

o ey Ir ¢ .
staff, pursuant to NRCP 5(k): & Sy ,;Sf,-’,;} ;s,sfr SETERE e
[ *

N S - d S
&3 Gl ﬁ”ﬁf’ Cickon d gﬁunfv ,Jw¢ P’
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'che]och Correctional Center
1300 Prison Roagd
chelock,‘ﬁavada £3419

Ay /d :
fﬂideff} In Pro 8s

o > T i B

The undersigned does hereby affirm that the preceding

Nofiend Pl o ST okl T TE el {oos A F A filed in

District Court Case No, avebo Thse8t -w  does not contain the

social security nurber of arny person.

e Y _ i s
Dated this J¢ ™7 day of -‘Lr.,;vm,‘sr Whaay 1, 20 ®
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Electronically Filed
12/24/2018 11:26 AM
Steven D. Grierson

CLERK OF THE COU,
NQAS wﬁ‘“"ﬁ
asn_Kerryy OKeelt 4 90244 :

Lovelock Cbrrectional Center
1200 Prison Road
Lovelock, Nevada 89419

Ajﬁakk¥¥' In Pro Se

DISTRICT COURT

CLARK COUNTY, NEVADA

* * * k x

Brnl KeRY O'feere |

Plaintiff,

Case No. A.18- 783489 -wW
Dept. No.  +¥¥

—vs -

N Nt Nt Nt aa? Nt

TUHE FHTE OF Newdsp

8 See ATTAHED fPpricamiod 1o TRUCEED TN
FoRMA PAUPER(S vaimf FiNgpCige CERTIECATE

Defendant_;.

-

(ML~ NOTICE oF appEar 1

NOTICE IS GIVEN that Plaintiff, Brian KWV (j ’/S/eef{e

in pro se, hereby appeals to the Nevada Supreme Court the
chaiy] of Hhe wnovpsed potiied servad ?@pl/’/m;{ degrite MRy P, 12(c) Moty
- Lo 7

as filed/entered on the 5{A day of Decem ber , 2018

’

(complete if applicable) and the

N
N .

+ as filed/entered on the day of
, 20 , in the above-entitled Court.
Dated this /8% day of beéeméef , 2018

Briag K O feche #_ qozdE
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

PNl : Court “}\34,90{ “é alc[c/rezg'g “&af(’/ o
Gount 14 caviotin retumned b g Plaintiff In Pro Se

War on dhe  fewger included Simple misdememsc by ancd Yt the Shite
usel one sNmgmizal that chagpd (6) 8% oounts . Tep NROV.P. 6(d)

< -
SHE Ty o OFPIsrmiof Mo INGRC EDCR 220

Case Number: A-18-783689-W
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CERTIFICATE OF SERVICE

I do certify that I mailed a true and cerrect copy of the
foregoing NOTICE OF APPEAL to the below address(es) on this

/82% day of ;De@w"j%r‘ , 208, by placing same in the

U.S. Mail via prison law library staff: Efﬂfﬂ”é\ﬁ)ﬁ) )(_:CZ 227377?‘

Seven ét‘/éi(;?w{ , Clerl o Qw{’(@??( :TwaB
Zo lewiv Aveye , 2f> Flaog
Ly Vegge | Newads  goox

; ‘
Bew L [ Aé/
E’iﬂ' Lo ' Leefé #_Fozqf
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Petitioner In Pro Se

AFFIRMATION PURSUANT TO NRS 239B,030

The undersigned does hereby affirm that the preceding
NOTICE OF APPEAL filed in District Court Case No. 78 -

does not contain the social security number of any person.
Dated this /E%ﬁ day of zkx&wéw’ , 20 hi//

Brim Joe iR

Petitioner In Pro Se
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20

21

22

MoTH A:/(

R %ol # 024 o &
(Name) [‘2
£-0.0. 1260 Primn Koac #2
(Mailing Addreas) (?l'?
Loveloc K, Nevide Eg+(9 . %
(City, State, Zip)
In Proper Person

In The E£iGHw Judicial District Court of the State of Nevada

In and for THE CouNrY oF (LARK

BRisn Kedty O'KeeeE )
)
Plantt¥ ) .
vy, ) Case No. -8~ .

Dept. No._ xwy

THE_STATE OF NEVADA et af. )
_Defeadzats )

) @ CASE-oF- FIfST- IMPRESTIoN

vazmnrgar FWITAA Bi{d) PR 2.2
T Bria Kerr\/ O”Heek p/a?nf':M » appearing in Proper Person,

request that the Court enter an Order granting me the following: C@ ?38233)
o Ruwrs Ay Autoritiey - ( Supigpicrion

Pucsut MR CP: 53(e) this Court bar mj'nereql'.‘ duthocity 4o Alrrfﬁ o2 ﬂmm»

s 4

based on thege @Eouub&, where' {A . A @ !

fﬁ_gﬁ e ju y returned 2 s m}i"em/ Jesset - inofucllry- 07@14'@ 074 Cout 4

e meacor - éfrt‘ér\/' "5 the (luut 4 Bareey wing wetr  Comyr 4 CRIE,
e 7400 (F) ant/ chosed et urt- 4, witd credit ine served whéh 15

mom:%méc/ o the cortifed Tt atbiohed € e Pﬁlé«w ar Exunr 2 (ﬁ ém

X BT L CEMINAL aawmrmyﬂ (sa) Ao * ihoww"He ouct faled f

-&a% iy odse C2o2T93, war cAmeA by 1 i:m%fz, regmptio Foled 7/6/20041

WHE (6) Gurft arising drom the 3ameSsef Lod facts
Page 1 of 3

; ﬁmrrm mmnpf'x

NVeKE  HAES 7. Lefer, 4ot u-5. 68 570 (973) percurizm)

FNL: INFORMATIM ENCoMPASSED CounTs 1,2,3,4,5,6 iN A SINGLE CHARIME Decultey, Ballery
Lesser inoluted Misdemeanor was iz Jury astructin on Comt L BAFeLY. (é
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This Motion is made and based upon the accompanying Memorandum of Points and

Authorities: J. Ruu:’ oF LAW - N.L.Qi.7T, 8(&0 and Epcf Z.20 axd EDL,ES,&

Mﬁ@ﬁ&ﬁo&@ﬁh\ e im% 1, whihs fewm
woerd_are admitecd UMEN ot denied ;. ‘
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Z.Zo 3,26 préfer! o di Br i azm" /ﬂ'/e Wi
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pﬁa{gﬁa?_znﬁlﬁr Hhis ot b J%(/ e correct fus. }e/m;ﬂécffy

W74 . 230 F 3d 1220 1223 O Zood //é/ L4 dre maé
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Xz 1(F) Banet w, 7 otmg oR (oot 24
Be Court reaxgizar plitilf war it/ b Comer 1 Brreey (Mliddemesr) yel
mg foprpGed X (bt s M, O xt atil 1552 Oaéfc‘lb’ Fice) Char” e ‘u 5
G:U i Febn)) Boftery-pts 2 Yoo faits b Gippd, Lo A
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This document does not contain the Social Security number of any
person.

I declare under penalty of perjury under the law of the State of
NMevada that the forgoing is true and correct.

7
DATED this /9 Aday of ,—ﬁeceméer , 20/8

CERTIFICATE QOF SERVICE

Pursuant to WRCP 5(b), the undersigned hereby certifies that con this
date, I deposited a true and correct copy of the foregoing Motion in the U.S.
Mail with postage pre-paid thereon, addressed to:

Cleck oP Cowet (8w Fup.2057. 20 tuats (ourry Yaeey bracecy (il Dy
{(Name of other Party) (Name of other Party}

Zeo_Lewix Ave., 38 FLE. Zoo Lewic fvenue

(Address) _ (Addrass)

(25 Vegas Neygy  89/55 (ar Vosye, Mevs B85S -22(2
(€Jty, State, Zip) HCity, state, zip)

Dated this z&“'jf day of M&r‘ , 2048
2 LOK]
(Slgnature
Page § of §
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RECEIVED

ol ? !1‘%18 FORM 264,070

CLERK OF THE COURT

18

19

20

21

22

23

24

- , - Ry,

meeﬂn@{ teeey O Heere Oec £p

Address 9 2
ek (erhgeron Cent

City Sate - %%
J2c0 Prifon’ RedD s

Email

Lovepsor.  Nevidpy 849
Telephone :
S Jo 244

District Court
Clark County, Nevada

_ Bt _teeey 0 Leert

a

Case No.: __A-(B~ 783683 - W/

Plaintiff,
Department: XXX

Vs,

THE STTE of Newvash et 3.

Defendant (5

Notice of Motion
Please take notice that the hearing on __MogioN 70 ALTER 08 _aNMeNd TupbMeNT oF
12/5/1g_Denyine Peririo e she A ... BY i ic 2 80) evop 270

will be heard Dn-jﬁﬂﬂ_ﬂﬂﬂ_&_?win‘ Department XX'Y Floor /Y Courtroom -

at the hour of 5525 AMAPNE.

Dated this _/ # day of_Pecem ber 2018

] < ) #
A-18-783608~W 3?/“ ‘ - l /2 '?'ns ,;‘xer 24
:gm ol Motion 3“’!#-1 t 0'

[T

Notice of Motion - |
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
57 - 62
WILL FOLLOW VIA
U.S. MAIL
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ASTA

Electronically Filed
12/29/2018 9:57 AM
Steven D. Grierson

CLER@ OF THE COUR!

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

BRIAN KERRY O'KEEFE,
Plainiff(s),
VS.
STATE OF NEVADA,

Defendant(s),

Case No: A-18-78368%3-W

Dept No: XXX

CASE APPEAL STATEMENT

1. Appellant(s): Brian K. O'Keefe
2. Judge: Jerry A. Wiese
3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe 90244

1200 Prison Rd.
Lovelock, NV 89419

4. Respondent (s): State of Nevada
Counsel:
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89101

A-18-783689-W

1-

Case Number: A-18-783689-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No

7. Appellant Represented by Appointed Counsel On Appeal: N/A

8. Appellant Granted Leave to Proceed in Forma Pauperis**: Yes, October 30, 2018
**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: N/A
Date Application(s) filed: N/A

9. Date Commenced in District Court: October 30, 2018
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Dismissal
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 29 day of December 2018.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Brian K. O'Keefe

A-18-783689-W -2-

64




A-18-783889-W

Mot

RECEIVED

Molicn
4809184
LCC LL 256.045

JAN 16 2019
CLERK OF THE COURT

AR

|

1 B 0%& #%Zﬁﬁ

2 Loeock CoRR. GTR 1200 Prigys forl . _,:4” l%
(Mailing Addres ) l .
Lovolrell  Neyads 83419 : [ 2
3 (Clty State, Zip) % \9
4 In Proper Person

16

11

12

13

14

15

16

i7

16~

1

In and for Jik OGoynTy OF :cw.w,e
Bry Kege¥ O Keere

I s.c-N Ozse NU. 777797 ]
MeA ﬁw Wi ?QA'}? uni’:/?
. i ) E{ O '

)
)
)
vs. ) } Case No. .4-!3 763687 -W
| THE-STATE oF-NEVABH- —-) - - - -
)
)

Dept.-Neo. -
_Peferdanty

. % Qase-ob- Fist - 1o e preagion]
0 | Mifwd_(oull B AXTUDICATE éugc; 59(8 Moy é&é[d,ﬁ
ENTER oRBER pENYING WRIT7EN EWTRY
I ﬁr/;w !(ﬁff'{»/ O%&‘iﬁ)“é 'P/&'-‘:'Ié"f#(

, appearing in Proper Person,

In The Eib#r4 Judicial District Court of the State of Nevada

Co SEE BG‘/@\'/Z"A WWMG’%&@

19

20

21

22

23

24

25

26

27

28

request that the Court enter an Order granting me the folleowing:

I) 4 cecigion  lesultrs ‘[,/Jp,,t %{ /}%ﬁm/ 7o /FETEE o 8 Amens

TubCMENT bunraznt/d Nev B G- P 33(e) . DZMAZ/({ f;b’ar

2.) or erter ‘/\fma/ Qé\"?ef'% o/mwrg A it /‘{ % Z

g) /"oﬁrv'mf!) G—v \[ “é ,D/c‘hn/ f{f{ 0@%5 ar Zaﬁ(e'/c/(

Cbrretuaal (Cater (20 Prisu Coad  Lowekell Ny 6142

4’) Vewionize 1 “ Funpameal. misespiontds oF Jistice" —with

Aarudl  FuNo deaICE grPUEE.  Page 1 of 3

IMVOKE HMNES v. Ketlee | dod UE 56, 520 Cmﬁpecunanb

oN THIy by’ TS ApFi picAte pev-R:
65

&} M7 Fiaaf o rer .

Whee moraf 4«2 Fude hec oCcurred 35 fhe. Pudgmental Pasi of fir Fay

Fy_-i Fitgd 1lo>l 20i9, g.cn. M- TTRY, IN Foesf ?MM(J" ATIK. Gutmtren . WAITAL,




12
13
14
15
16
17

18

This Motion is_ made and based upon the accompanying Memorandum of Points and

Authoritics® o(ser EMW Pr CAHsE Gunml A-18-783681-W prnted 121zl z%aja'}

Erx«m& ‘/\ rma /30-5 (Pf"‘“{‘l@/ /Jw’) q(/;fk MP{JA/'&

Mr/' 3 r"epwrfzi % anm{e n eswrﬁf{/ﬂ' fr:/’m. Cvrfllt/ma

b the _siithn_eatey of OBl
| Pém//#i’ ?(b‘/ec?é/
/ éfr‘ll/ m‘éefﬂrl!i’ ! gre ﬂenefér‘){ea/ AL %eﬂﬂ 74{'? Dﬂé %C@JV
GZ@UEéb of 'é/{ﬂf own 7bcx[6fe Nev. Gmd'vl gt I §8CSS
ad ‘t’?fe D.Ié? /kofédd' OM(/JE cuf*//l A éﬁ’f?{/ CLM a/A '%é
LK. Conettutoo] XV Anendmest-- waeawif Nevade
(ol _ackile G 5(Dad  NLE 1.0% qutheze the
QJommipy /340 wrf)L oP i mé/} 25 0@/:%:;?:1545/ 316/ Not)
recmmze// év ?%e A/eifda{d SQ}X‘?A{’ 000(,’ i 7@/;)7&01/57175
3Ide5c/5‘7‘f’ Cer” 20’33 i ;Mnﬂlr i Curt- ¥ egmind
adicid  Ciunx QZA £__femay epw/ﬁ i
Derfacng ﬂ// farle #o_inclufly Aeis © Mqﬁmﬁw
_é!f mm/ a d 74!121/ (Sf‘c[{f’” ﬂerri{ 6!Wr

-]

19

20

21

22°

23

24

25

26

27

28

i (}Wr% ramst diude 9 ecriin e eS|

shikilfc  Mutes S 4 Fakmod o Yo J/ﬂ q@g

’ Ll 4 [25 [zitf  oerured m//m e cecronn

_WwdC_preun cm/ au /Z/ 5 /Zo/é' Y ﬂe mfzmé srdder.
(o se6 ot ofprrices. Nevlmel Actike 1552

¥AW(/§/V 2/&:47’14 ,éf’ﬁb’ ‘/AA—’ Qw?"’ ‘15 a/%r//r
o A W Q@WM/’ Nev. . O / 5‘)@)
[mf/ oen/ /Jzﬁﬁaﬂ o 7‘i milcsz ‘:fd /fmu/ e b/a'm/jf’
(1 ma/tof.' %e Netarls,  Jyperse @m‘é Lnler (v U 7‘7‘7‘27

awd _temadd bl & G Ot Otk Lo faif
Order wri’#l'!é cffn)ﬂ'l&

Page 2 of 3 /

“afccrtd 2oonom /

2! ar e
cfn!'; migde ‘gmf inteal Lgdno‘l{’ 2 ﬁyraf enlent Ao susfni

a:/mw%!zm 01/10"6 a6 2 maflrol- ézw 5'"1/)“"1"/

ooud ¢ baced an  febaiey mém[ éylauv. see 3/30 " e, 33033448245(@'9” 5)

66



#001

LCC-

C« AKE @’wmmﬁﬂé Y
Gl CASE ?\(g, A" 18- (82089 - 0/ F:m‘l@ﬂ 2fielts

®  See BN u [2i(2as  paey e Jaguen an PEAIE

e

& < zE(_)_ enTRY (Z/OS” /20(8’ (Oaunb‘(
CoReRes Ve ba{(@%

'EXHIBIT

67



Eiciri Jumiciar DistricT COURT

. CASE SUMMARY

CASE NO. A-18-783689-W
Brinn ' Keefe, Plaintiff(s) § Location: Department 30
VS, § Judicial Officer: Wiese, Jerry A,

§ Filed on:  10/30/2018
§ Cross-Relerenee Case AT83689

§ Number:

§ Defendant's Scope D #: 1447732

Nevada State of. Defendant(s)

CASE INFORMATION

Case Type:  Other Civil Writ

Case

Sialus: 10/30/2018 Open

DATE CASE ASSIGNMENT

Current Case Assignment

Case Number A-18-TR36R9-W
Court Department 30
Date Assigned 10/30/2018
Judicial Officer Wiese. Jerry A,

PARTY INFORMATION

Plaintiff O'Keefe, Brian Kerry
Pro Se

Defendant Nevada State of

DATE EVENTS & ORDERS OF TUE COURT INDEX

EVENTS

101972018 f\ppliculfnn 1o Proceed in Forma I’nupcri::
Filed By: Plaintift’ O'Keefe. Brion Kerry

HY30/2018 &j Inmate Filed - Petition for Wit of Habeas Corpus
farty: Plaintitl” O'Keete. Brian Kerry
Petition for vit of Coram Nobis

10/30/2018 Order 1o Proceed In Forma Pauperis
Granted [or: Plaintilt O'Keefe. Brian Kerry

1073012018 | @) Notice of Maotion
Filed By: Plaintift” {»'Keefe. Brian Kerry
Petition for Civil IFrif

10302018 | B rited Under Seal
Filed By Plaintiff O'Keefe, Brian Kerry

1173072008 &) Motion

Filed By: Plaintiff” O'Keefe. Brian Kerry

Motion for Judement on the Pleadings with Novice Provided by Affidavit that the Staie Jailed to
File anv Type of Response Pespite Service of Said Petition as a Matier of Lavw with
Consequences as Admission Under NRCIVP. 8 (d}

PAGE 1 OF 2 Primedon 1270202008 ar 8:40 AM
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EtGaru Junicial, Districr Courr

- CASE SUMMARY
CASE NO, A-18-783689-W

HEARINGS

12/05208 Petition (9:00 AM) (hadicial Ofticer: Wicse, Jermy AL}

Events: 10/30/2018 Notice of Motion

Notice of Petition for Civil Writ of Corain Nobis

Denied:

Journal Entry Details:

No parties presewt. Conet ADRVISED. it appearcd the State was properiv noticed with the
Motion, o opposition was filed. rowever, in reading the petition, Court NOTED, Plaintifi was
convicied of cownts 1 and 6 aind found nov guily on aif of the sexual assoult charges.
Furthermore. the Canri. was not convineed the aeguittal on cowts 2 to 5 required an acquittal
o counts T and 6, as they were independent charges, consequentiv, QORDERED. Pedition
DENTED.:

PAGE20F 2 Primed on 1271272008 ar 8:40 AN
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This document does not contain the Social Security number of any
person.

I declare under penalty of perjury under the law of the State of
Nevada that the forgoing is true and correct.

DATED this i&{day of 5;)&4/}/ , 2011

CUALL OuNTY Diymer  fitieney —RECITAES Dorze s
of oM IGF  Fimt syahert .

CERTIFICATE OF SERVICE

- Pursuant .to NRCP.5(b}, the undersigned hereby certifies that on this _
date, I deposited a true and correct copy of the foregoing Motion in the U.3.
Mail with postage pre-paid therecn, addressed to:

0Lt o Qut- el uly Dt o,

(Name of other Party) (Nama of( other Party)
zw (ewir e 3o HE 2w (e AV -
(Address) i {Address)
-G e ot M PS>
(Ci€y) State, Zip) (City, State, Zip)

Dated this 2% day of % , 20 /7

/%::LQ/(/

(Signature)

Page 3 of 3
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LOC LW FORM 24,070

i Kﬂfv () ﬁée A lso

lg
Address 20]‘9
loveict Cogl: CTE - ‘ o% .
City - State : %
200 frigen ol -
Email
Loveloct, /\/mﬂz 81419
Telephone
District Court
Clark County, Nevada
Bl feket O Keere
. | Case Noi__HA 18- 783687 -W
Plaintiff,
v Department:__ SO{Y
THE MATE o NEHAL
o st& cwimir g vk mmass
Defendant MQW@Q/ AATED &{(E[r g
Cz g )

Notice of Motion

Please take notice that the hearing on _Morord_Courly 5 ADTupicA7E Z{g 59 (e)

Wit auplof EATER. ofpER- DENYAL,_BY werren ENTEY

will be heard on EQQLMLLPZQ.MM Department XXX Floor /Y _ Courtroom A

atthehourof 900  AMAM.

Dated Lhis_ﬁday of ‘—_zir/ézagl_;g ,20/7
D L O ot

’Pro -
A-18- 733639 w

qanao

Hotice of Molion

Notice of Motion - |

NOTM
4809186
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Lovelock rrectional Center ’

12
1200 Prison Road ' % 201!9

Lovelock, Nevada 89419

ﬂﬂn{(# In Pro Se

IN THE EIGHTH JUDICTIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COURTY OF CLARK

% X % %k
Brianl YeRrY O Heers

Plaads Aﬂl s

Case No. A—,‘B-7B$é&?—-\ﬂf

Dept. Na. STXK

will Me.\/éw NUA ol See froncded BH-
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CERTIFICATE OF SERVICE BY MATL
I do certify that I mailed a true and correct copy of the
foregoing LX Pardee Mo/?m Foll OOU,ZT.--?WM;AIL{LMMM [,RW'

to the below address(es) on this HM day of Jg;yig/ .
- f

201y , by placing same in the U.S. Mail via prison law library
staff, pursuant to NRCP 5 (b} : 37’ Brosr 5/,-)2; Nb. 2z28se5z

5[4%{ g’ffe!}:rm p e 0#'(5‘"%
Zos Lewey ﬁw.) 3£ Flesk
L5 Vesae, Mmda 8 SS -1 60

o Al g tskﬂ{ 08T gac ?q,r}—rur,g,.{—r md/ «-He QM/ECF rEre W’/!‘L
e byt alet oM e Caid

(5,,,; /Om/
Brign [e O 'fee #_GoZddL

Lovelock Correctlonal Center
" 1200 Prison Road
Lovelock, Nevada 89419

P}‘L;n/-M In Pro Se

AFFIRMATION PURSUANT TO NRS_239B.030

The undersigned does hereby affirm that the preceding

£y Pate gl - oo Pursianl- (home (Gl tiled in

District Court Case No. 4-/8- 76368?—?1/ does not contain the

social security number of any person.

Dated this . [Zcﬂl day of ,:%4;;4;1/ 019
kJBmy &Ub

'P/Jmﬁ‘ﬂ/( In Pro Se
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ST 77797 CERTIFICATE OF SERVICE

I do certify that I mailed a true and correct copy of the foregoing

{check appropriate box)
D Opening Brief

D Reply Brief

‘jMotion: A / 28 X aa~ %
|:| Petition:
‘ D Other:
to the below address(es) on this ﬂ day of 6;',“;/ , 20/ , by

placing same in the hands of prison staff for posting in the U.S. Mail, per

Nev.R.App.P. 25:

AFrMG: Fud
lar L@é@(

ELE. ‘ ’ M'C (A
3 I@"’} ‘M‘e‘ kg : IE&: d-

Bricy 30,3 Mo. zzB5092

, Nevada 89 is5s

Attorney For No Z?ﬂgféﬂ AM&@
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Cle ko dpe (luutr
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sucte 2ol
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Lovelock Correct ional Center

1200 Priszon Road .
Lovelock, Nevada 89419
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IN THE EIGHTH JUDICIAL DISTRICT CODRT OF THE STATE OF NEVADA
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I:I Petition:
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STATE OF NEVADAR ) CAXE No.  A-18- 783 687- W
188

coUNTY OF reksHnG,
)

I, grlan KCFI"Y DQA, the undersigned, do hereby swear that all the
\ .

following statements are true and correct, to the best of my own knowledge and of my

own volition. .
—
1. My name is B( 13 Kﬁ';/ O&Jﬁ,

2. I am over 18 vyears of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada B89419. I am fully competent to make this

affidavit and I have personal knowledge ¢f the facts stated herein.
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a true and correct copy of the
foregeing Moiod THE CouPr T 7AKE adtewt Notitg ...
to the below address{es) on this f&‘éq day of //gﬂvﬁ ,

20_/4 , by placing same in the U.S. Mail via prison law library
staff, pursuant to NRCP 5(b): gr.;sy g/,F /}{g_ 223563?

}%’7&7{/ ﬁ(ﬁm-eg(/ e f%r:ﬂ%_recf anl /{_?CF 7*7’71";;’344 1/

e AN A

Daam_ L Dbk #_ 0244

Lovelock Correctional Center

1200 P¥ison Road
Lovelock, Nevada 89419

?/J(,:/I/!f{ In Pro Se

AFFIRMATION PURSUANT TO NRS 2398.030

The undersigned does hereby affirm that the preceding
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CERTIFICATE OF SERVICE BY MATIIL
I do certify that I mailed a true and correct copy of the
foregoing %u»o/ium[;/ ﬁn@mﬂ/ Doranl v Netads_i1f Nev. 562

to the below address(es) on this fﬁé/ day of /77&::%1 .

20 ] _, by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):

N

Lovelock Correcticnal Center
1200 Prison Road
Lovelock, Nevada 89419

w@e@/éy{p# In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

E)Jlf)lj)l&«mh[ Abﬁ%/n‘éf - < filed in

District Court Case No. (Z35067%D does not contain the

social security number of any person.
pated this /& u day of Mz‘%’ﬂh , 20 (% .

A Ok

In Pro Se

90




24,070

LOCLLVORM

| - FILED
Nnme"érfa; [ém/ @s,/g@fé MAR21 2019

Add - .
100 12e Prgen Kaad H e
City State .
Lovelick, Nevidy  81£@
Email
Telephone
District Court
Clark County, Nevada
éﬁmf Keeay Q’ h/ EEFE
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Defendant
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Electronically Filed
3/25/2019 9:43 AM
Steven D. Grierson

CLERE OF THE COUE !:I

DISTRICT COURT
CLARK COUNTY, NEVADA
BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
VS. ) Dept. XXX
)
THE STATE OF NEVADA, )
) ORDER
Defendant. )
)

This matter, having come before the court on December 5, 2018, on a Defendant’s

Writ of Mandamus or, in the Alternative, Writ of Coram Nobis, and the court being fully

advised in the premises herein, does hereby find the following:

1.

FINDINGS OF FACT

An Information was filed on July 6, 2004, charging Brian Kerry O’Keefe, (hereinafter

“Defendant”) with one count of Battery With Intent To Commit A Crime (Felony —

NRS 200.400), three counts of Sexual Assault (Felony — NRS 200.364, 200.366),

one count of Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366),

and one count of Burglary (Felony —NRS 205.060).

Defendant pled not guilty to the charges alleged against him. Trial commenced on

October 25, 2004 and concluded on October 28, 2004. The jury returned a verdict of

guilty for count one - Battery (Misdemeanor); and count six - Burglary (Category B

Felony). Defendant was sentenced on December 27, 2004, on count six to a minimum

Case Number: A-18-783689-W
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of twenty-four months and a maximum of one hundred twenty months in the Nevada
Department of Corrections. Defendant’s sentence was suspended and he was placed
on probation for an indeterminate period not to exceed five (5) years. For count one

Defendant was sentenced to credit for time served.

. The Judgment of Conviction was filed on January 3, 2005. Defendant’s Notice of

Appeal was filed on February 1, 2005. The Nevada Supreme Court affirmed

Defendant’s Conviction of January 23, 2006. See O Keefe v. State, Order of

Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on December 13, 2006.

. Defendant filed a Petition for Writ of Mandamus seeking transcripts, his file, etc. on

July 24, 2006. The State filed its Opposition on August 7, 2006. The Order denying
this Petition was filed August 17, 2006. On October 19, 2006, Defendant filed a
Motion for New Trial and a Supplement to that motion on November 14, 2006. The
motion was denied on December 18, 2006. Defendant filed a Notice of Appeal on
December 26, 2006. The Nevada Supreme Court affirmed the district court’s denial of

Defendant’s Motion for New Trial on March 24, 2008; Remittitur issued April 18,

2008. See O 'Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24,

2008).

. Defendant filed a Petition for Writ of Habeas Corpus on February 5, 2007. Defendant

filed a Supplement to his Petition on February 15, 2007. The State filed its Opposition
on April 6, 2007. The court denied his Petition April 11, 2007. Defendant filed a
Notice of Appeal on April 19, 2007. The Findings of Fact, Conclusions of Law, and

Order was filed May 17, 2007, with Notice of Entry on May 21, 2007. The Nevada
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Supreme Court affirmed the district court’s denial of Defendant’s Petition on March

24, 2008; Remittitur issued April 18, 2008. See Q 'Keefe v. State, Order of Affirmance

Nos. 48673 and 49329 (March 24, 2008).

6. An Order Honorably Discharging Probationer was filed September 10, 2008,
discharging Defendant from Probation. An Order for Disposal of Exhibits was filed
October 17, 2012.

7. On December 6, 2013, Defendant filed a Petition for Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in C202793. The State filed a response on. On
January 29, 2014, the Court heard and denied the Petition for Writ of Mandamus or,
in the Alternative, Writ of Coram Nobis .

8. On October 30, 2018, Defendant filed the instant Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in A-18-783689-W, which was heard and denied on
December 5, 2018 and which was decided upon its merit.

9. Defendant appealed the denial of his Writ of Mandamus or, in the Alternative, Writ of
Coram Nobis in A-18-783689-W to the Supreme Court;

10.0n March 11, 2019, the Nevada Supreme Court issued an order in Appeal case
77797 instructing the district court to enter a “written order memorializing the court’s
decision made on December 5, 20187, within 60 days. This Order is issued to satisfy
that instruction.

CONCLUSIONS OF LAW

1. Pursuant to State v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005),

it is mandatory for the Court to address the statutory procedural default rules when
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considering post-conviction habeas petitions;

2. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 vear after
the supreme court issues its remittitur. For the purpose of this subsection, good
cause for delay exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.

3. NRS 34.810(1) (b) (2) requires a court to dismiss a petition if the petitioner’s

conviction was the result of a trial and the grounds for the petition could have been
raised in a direct appeal. A petitioner can avoid dismissal if he meets the burden of
pleading and proving specific facts that demonstrate good cause for his failure to

present a timely claim and actual prejudice. NRS 34.810(3);

- In Gonzales v. State, 118 Nev. 61, 590 P.3d 901 (2002), the Nevada Supreme Court

rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within one year mandate,

absent a showing of “good cause” for the delay in filing. Gonzales, 53 P.3d at 902.

. In order to demonstrate good cause, a petitioner must show that an impediment

external to the defense prevented him or her from complying with the state procedural

default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing

Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 5 19, 537 (2001); Lozada v_State,

110 Nev. 349, 353 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769
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P.2d 72 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252

(1997); Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external

impediment could be ‘that the factual or legal basis for a claim was not reasonably
available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 71 P.3d at 506, quoting Murray v. Carrier, 477 U.S. 478,

488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904;

citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998).

6. To find good cause there must be a “substantial reason: one that affords a legal

excuse.” Hathaway, 71 P.3d at 506, quoting Colley v. State, 105 Nev. 235, 236, 773

P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.
1981). The lack of assistance of counsel when preparing a petition, and even the

failure of trial counsel, not to forward a copy of the file to a petitioner, have been

found to be non-substantial, not constitution good cause. See Phelps v. Director

Nevada Department of Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v.

State, 111 Nev. 335, 890 P.2d 797 (1995).

7. NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if “[a]
period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of

conviction....” The statute also requires that the State plead laches in its motion to

dismiss the petition. NRS 34.800(2).

8. A colorable showing of actual innocence may excuse a failure to demonstrate good
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cause under the fundamental miscarriage of justice standard. Pellegrini v. State, 117

Nev. 860, 887, 34 P.3d 519, 537 (2001); Mazzan v. Warden, 112 Nev. 838, 842 921

P.2d 920, 922 (1996). “‘[A]ctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998). “To avoid

application of the procedural bar to claims attacking the validity of the conviction, a
petitioner claiming actual innocence mush show that it is more likely than not that no
reasonable juror would have convicted him absent a constitutional violation.”
Pellegrini, 117 Nev. At 887, 34 P.3d at 537 (citing Schlup v. Delo, 513 U.S. 298, 327
(1995)).

DISCUSSION

Upon review of Defendant’s Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis, the Court failed to address in its Order denying Defendant’s Writ the following: 1)
the procedural default rules which apply to Defendant’s petition, 2) the prejudice to the State
in responding to the petition or to conduct a retrial, due to the age of the case, and 3) whether
Defendant was actually innocent and a failure to consider his petition would result in a
fundamental miscarriage of justice.

Defendant’s petition was thirteen years after the judgment of conviction was entered in
this case and also four years after the Nevada Supreme Court issued a Remittitur on
Defendant’s first appeal. Defendant’s first Petition for Writ of Habeas, filed on July 14,
2003, and was denied due to the one year procedural time bar found in NRS 34.726.

The Petition for Writ of Habeas at issue in this order was filed on October 30, 2018, and

could have been denied, as it was successive pursuant to 34.810, and it was time barred
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pursuant to NRS 34.726(1), since it was filed more than one year after the conviction.

Additionally, NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if
“[a] period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34.800(2).

To overcome procedural barriers to filing successive and time barred petitions, a
petitioner must demonstrate good cause for delay. To demonstrate good cause, a petitioner
must show that an impediment external to the defense prevented him or her from complying
with the state procedural default rules. Such an external impediment could be “that the
factual or legal basis for a claim was not reasonably available to counsel, or that ‘some
interference by officials’ made compliance impracticable.” Hathaway, 71 P.3d at 506
(citations omitted). There was no such showing in the present case.

To find good cause there must be a “substantial reason: one that affords a legal excuse.”
Hathaway, 71 P.3d at 506 (citations omitted). No such substantial reason has been provided
to this Court.

A colorable showing of actual innocence may excuse a failure to demonstrate good cause

under the fundamental miscarriage of justice standard. Pellegrini v. State, 117 Nev. 860,

887,34 P.3d 519, 537 (2001) (additional citations omitted).
Although, Defendant failed to demonstrate good cause in filing his time barred

successive petition, his petition was based on a claim of actual innocence, and this court
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wants to be sure that an innocent man is not living with a felony conviction that would be
improper, and consequently, this Court undertakes the following analysis.

Mr. O’Keefe argues that because he was acquitted on Counts 1-5, the underlying basis
for his conviction of Burglary (Count 6) was not present, and consequently, he should have
been acquitted of Count 6 also. Mr. O’Keefe is incorrect that he was acquitted of Counts 1-
5. In fact, he was found guilty of Count 1 - Battery (M), and found not guilty of Counts 2-53.
(Sec Verdict, dated Oct 28, 2004, attached hereto).

Burglary is defined as follows:

Except as otherwise provided in subsection 5, a person who, by day or night, enters any
house, room, apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse or
other building, tent, vessel, vehicle, vehicle trailer, semitrailer or house trailer, airplane,
glider, boat or railroad car, with the intent to commit grand or petit larceny, assault or
battery on any person or any felony, or to obtain money or property by false pretenses, is

guilty of burglary.

(NRS 205.060[1]), emphasis added.

When Mr. O’Keefe’s case was tried to a jury, the Jury was instructed that “Battery means
any willful and unlawful use of force or violence upon the person of another. Any person
who commits a battery upon another with the specific intent to commit a Sexual Assault is
guilty of the offense of Battery With Intent to Commit Sexual Assault.” (See Instruction 4,
attached hereto).

The Jury was further instructed that “Every person who, by day or night, enters any

apartment with the intent to commit battery and/or sexual assault and/or a felony therein is

guilty of burglary.” (See Instruction 12, attached hereto).

It is interesting to note that apparently while deliberating, the Jury had a question for the
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Court as follows: “Please clarify the difference between “battery with intent to commit a
crime: and battery. Does the “intent to commit a crime” have to include sexual assault?”
The Court’s response was “Please refer to and re-read Instructions number 3 and 4. (See
Juror Question and Response, attached hereto). Thereafter, the Jury returned a verdict of
guilty with regard to battery, but not with the “intent to commit a crime.”

The Jury may have been confused because Instruction 4 discusses the possibility of a
confiction for “Battery With Intent to Commit Sexual Assault,” but the Jury Verdict Form
did not provide that as an option. The Verdict form only provided the options of “Battery
With Intent to Commit a Crime” or “Battery.” (See Verdict Form)

Regardless of whether the Jury was confused by the instructions or the verdict form, the
Jury did convict the Defendant of “battery” (which means that they found a willful and
unlawful use of force or violence upon the person of another), and “burglary,” (which means
that they found that the Defendant entered an apartment with the intent to commit battery or
a felony therein). The Defendant’s argument that the conviction of battery cannot support
the conviction of burglary is simply inconsistent with the language of NRS 205.060. That
statute specifically indicates that a person who enters an apartment or other structure with
the intent to commit a battery, is guilty of burglary. (See NRS 205.060).

O’Keefe argues in his Writ of Corum Nobis that he lived and cohabited in the apartment
which he was charged with entering. (See pg. 3 of Writ of Corum Nobis). The Nevada
Supreme Court has held that “one cannot burglarize his own home so long as he has an
absolute right to enter the home.” State v. White, 130 Nev. 533,539,330 P.3d 482 (2014).

The Court further indicated that “ownership may be one factor to consider, [but] the
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appropriate question is whether the alleged burglar has an absolute, unconditional right to
enter the home.” 1d.' Other than Mr. O’Keefe’s allegation or contention that he “lived
there,” there is no evidence supporting an “absolute, unconditional right to enter the home.”
Without more of a record, and without any supporting evidence being submitted by Mr.
O’Keefe, this Court must assume, based upon the conviction, that he did not have such an
“absolute, unconditional right to enter the home.”

Based upon all of the information, evidence, and documention submitted to this Court,
the Court cannot find that Defendant has established his actual innocence. The evidence
and argument submitted are simply insufficient to support Mr. O’Keefe’s Petition for Writ of
Corum Nobis.

ORDER

Defendant’s Writ of Mandamus or in the Alternative Writ of Coram Nobis is denied
as time barred and successive and his claim of actual innocence is unfounded, therefore, his
Petition is hereby dismissed.

IT IS SO ORDERED.

DATED and DONE this jZZ day of /}W 2019.

JERRY A SE 11
DISTRICT COURT JUDGE, DEPT. XXX

In Stare v. White, the evidence indicated that although White had orally agreed to stay elsewhere during the
week, he still maintained an absolute right to enter the residence and did not forfeit any possessory right he had in it.
Further, he could not be ejected or prevented from entering the residence, especially since he still retained his keys to the
house and entered it on a weekly basis to stay with his children on weekends. The Court notes that no similar evidence
of Mr. O’Keefe’s possessory interest in the residence was presented in the Writ of Corum Nobis.

1
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Electronically Filed
3/25/2019 10:29 AM
Steven D. Grierson

CLERK OF THE COU,
DISTRICT COURT Cﬁw_ﬁﬁw St

CLARK COUNTY, NEVADA

ORDER: ORDER
Defendant.

BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
VS. ) Dept. XXX
)
THE STATE OF NEVADA, ) NOTICE OF ENTRY OF
)
)
)

You are hereby notified that this Court entered Order, a copy of which is attached

hereto.

DATED this 25th day of March 2019.

\
JERRYA WIESE

DISTRICT COURT JUDGE

Case Number: A-18-783689-W
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CERTIFICATE OF SERVICE

I hereby certify that on the date filed, a copy of this Order was electronically served
through the Eighth Judicial District Court EFP system, or, if no e-mail was provided,
mailed or placed in the Clerk’s Office attorney folder for:

Brian O’Keefe

#90244

Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

Steven Wolfson
Clark County District Court Attorney
200 Lewis Avenue

Las Vegas, NV 89155-2212
The Supreme Court of Nevada
Elizabeth Brown, Clerk of the Court

408 East Clark Avenue
Las Vegas, NV 89101

Tatyana Ristic, JEA
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DISTRICT COURT
CLARK COUNTY, NEVADA
BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
Vs. ) Dept. XXX
)
THE STATE OF NEVADA, )
) ORDER
Defendant. )
)

This matter, having come before the court on December 3, 2018, on a Defendant’s

Writ of Mandamus or, in the Alternative, Writ of Coram Nobis, and the court being fully

advised in the premises herein, does hereby find the following:

FINDINGS OF FACT

1. An Information was filed on July 6, 2004, charging Brian Kerry O’Keefe, (hereinafter
“Defendant”) with one count of Battery With Intent To Commit A Crime (Felony —
NRS 200.400), three counts of Sexual Assault (Felony — NRS 200.364, 200.366),

one count of Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366),

and one count of Burglary (Felony —NRS 205.060).

2. Defendant pled not guilty to the charges alleged against him. Trial commenced on
October 25, 2004 and concluded on October 28, 2004. The jury returned a verdict of
guilty for count one - Battery (Misdemeanor); and count six - Burglary (Category B

Felony). Defendant was sentenced on December 27, 2004, on count six to a minimum

Case Number: A-18-783689-W
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of twenty-four months and a maximum of one hundred twenty months in the Nevada
Department of Corrections. Defendant’s sentence was suspended and he was placed
on probation for an indeterminate period not to exceed five (5) years. For count one

Defendant was sentenced to credit for time served.

. The Judgment of Conviction was filed on January 3, 2005. Defendant’s Notice of

Appeal was filed on February 1, 2005. The Nevada Supreme Court affirmed

Defendant’s Conviction of January 23, 2006. See Q’Keefe v. State, Order of

Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on December 13, 2006.

. Defendant filed a Petition for Writ of Mandamus seeking transcripts, his file, etc. on

July 24, 2006. The State filed its Opposition on August 7, 2006. The Order denying
this Petition was filed August 17, 2006. On October 19, 2006, Defendant filed a
Motion for New Trial and a Supplement to that motion on November 14, 2006. The
motion was denied on December 18, 2006. Defendant filed a Notice of Appeal on
December 26, 2006. The Nevada Supreme Court affirmed the district court’s denial of
Defendant’s Motion for New Trial on March 24, 2008; Remittitur issued April 18,

2008. See O ’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24,

2008).

. Defendant filed a Petition for Writ of Habeas Corpus on February 5, 2007. Defendant

filed a Supplement to his Petition on February 15, 2007. The State filed its Opposition
on April 6, 2007. The court denied his Petition April 11, 2007. Defendant filed a
Notice of Appeal on April 19, 2007. The Findings of Fact, Conclusions of Law, and

Order was filed May 17, 2007, with Notice of Entry on May 21, 2007. The Nevada
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Supreme Court affirmed the district court’s denial of Defendant’s Petition on March

24, 2008; Remittitur issued April 18, 2008. See O ’Keefe v. State, Order of Affirmance

Nos. 48673 and 49329 (March 24, 2008).

6. An Order Honorably Discharging Probationer was filed September 10, 2008,
discharging Defendant from Probation. An Order for Disposal of Exhibits was filed
October 17, 2012.

7. On December 6, 2013, Defendant filed a Petition for Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in C202793. The State filed a response on. On
January 29, 2014, the Court heard and denied the Petition for Writ of Mandamus or,
in the Alternative, Writ of Coram Nobis .

8. On October 30, 2018, Defendant filed the instant Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in A-18-783689-W, which was heard and denied on
December 5, 2018 and which was decided upon its merit.

9. Defendant appealed the denial of his Writ of Mandamus or, in the Alternative, Writ of
Coram Nobis in A-18-783689-W to the Supreme Court;

10.On March 11, 2019, the Nevada Supreme Court issued an order in Appeal case
77797 instructing the district court to enter a “written order memorializing the court’s
decision made on December 5, 2018, within 60 days. This Order is issued to satisfy

that instruction.

CONCLUSIONS OF LAW

1. Pursuant to State v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005),

it is mandatory for the Court to address the statutory procedural default rules when
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considering post-conviction habeas petitions;

2. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after
the supreme court issues its remittitur. For the purpose of this subsection, good
cause for delay exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.

3. NRS 34.810(1) (b) (2) requires a court to dismiss a petition if the petitioner’s

conviction was the result of a trial and the grounds for the petition could have been
raised in a direct appeal. A petitioner can avoid dismissal if he meets the burden of
pleading and proving specific facts that demonstrate good cause for his failure to

present a timely claim and actual prejudice. NRS 34.810(3);

- In Gonzales v. State, 118 Nev. 61, 590 P.3d 901 (2002), the Nevada Supreme Court

rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within one year mandate,

absent a showing of “good cause” for the delay in filing, Gonzales, 53 P.3d at 902.

. In order to demonstrate good cause, a petitioner must show that an impediment

external to the defense prevented him or her from complying with the state procedural

default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing

Pellegrini v._State, 117 Nev. 860, 886-87, 34 P.3d 5 19, 537 (2001); Lozada v. State,

110 Nev. 349, 353 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769
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P.2d 72 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252

(1997); Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external

impediment could be ‘that the factual or legal basis for a claim was not reasonably
available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S. 478,

488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904;

citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998).

. To find good cause there must be a “substantial reason: one that affords a legal

excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235, 236, 773

P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of assistance of counsel when preparing a petition, and even the
failure of trial counsel, not to forward a copy of the file to a petitioner, have been

found to be non-substantial, not constitution good cause. See Phelps v. Director

Nevada Department of Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v.

State, 111 Nev. 335, 890 P.2d 797 (1995).

. NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if “[a]

period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of

conviction....” The statute also requires that the State plead laches in its motion to

dismiss the petition. NRS 34.800(2).

8. A colorable showing of actual innocence may excuse a failure to demonstrate good
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cause under the fundamental miscarriage of justice standard. Pellegrini v. State, 117

Nev. 860, 887, 34 P.3d 519, 537 (2001); Mazzan v. Warden, 112 Nev. 838, 842 921

P.2d 920, 922 (1996). *“‘[A]ctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998). “To avoid

application of the procedural bar to claims attacking the validity of the conviction, a
petitioner claiming actual innocence mush show that it is more likely than not that no
reasonable juror would have convicted him absent a constitutional violation.”
Pellegrini, 117 Nev. At 887, 34 P.3d at 537 (citing Schlup v. Delo, 513 U.S. 298, 327
(1995)).
DISCUSSION
Upon review of Defendant’s Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis, the Court failed to address in its Order denying Defendant’s Writ the following: 1)
the procedural default rules which apply to Defendant’s petition, 2) the prejudice to the State
in responding to the petition or to conduct a retrial, due to the age of the case, and 3) whether
Defendant was actually innocent and a failure to consider his petition would result in a
fundamental miscarriage of justice.
Defendant’s petition was thirteen years after the judgment of conviction was entered in
this case and also four years after the Nevada Supreme Court issued a Remittitur on
Defendant’s first appeal. Defendant’s first Petition for Writ of Habeas, filed on July 14,

2003, and was denied due to the one year procedural time bar found in NRS 34.726.
The Petition for Writ of Habeas at issue in this order was filed on October 30, 2018, and

could have been denied, as it was successive pursuant to 34.810, and it was time barred
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pursuant to NRS 34.726(1), since it was filed more than one year after the conviction.

Additionally, NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if
“[a] period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34.800(2).

To overcome procedural barriers to filing successive and time barred petitions, a
petitioner must demonstrate good cause for delay. To demonstrate good cause, a petitioner
must show that an impediment external to the defense prevented him or her from complying
with the state procedural default rules. Such an external impediment could be ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that ‘some
interference by officials’ made compliance impracticable.” Hathaway, 71 P.3d at 506
(citations omitted). There was no such showing in the present case.

To find good cause there must be a “substantial reason: one that affords a legal excuse.”
Hathaway, 71 P.3d at 506 (citations omitted). No such substantial reason has been provided
to this Court,

A colorable showing of actual innocence may excuse a failure to demonstrate good cause
under the fundamental miscarriage of justice standard. Pellegrini v. State, 117 Nev. 860,
887, 34 P.3d 519, 537 (2001) (additional citations omitted).

Although, Defendant failed to demonstrate good cause in filing his time barred

successive petition, his petition was based on a claim of actual innocence, and this court
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wants to be sure that an innocent man is not living with a felony conviction that would be
improper, and consequently, this Court undertakes the following analysis.

Mr. O’Keefe argues that because he was acquitted on Counts 1-5, the underlying basis
for his conviction of Burglary (Count 6) was not present, and consequently, he should have
been acquitted of Count 6 also. Mr. O’Keefe is incorrect that he was acquitted of Counts 1-
5. In fact, he was found guilty of Count 1 - Battery (M), and found not guilty of Counts 2-5.
(See Verdict, dated Oct 28, 2004, attached hereto).

Burglary is defined as follows:

Except as otherwise provided in subsection 5, a person who, by day or night, enters any
house, room, apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse or
other building, tent, vessel, vehicle, vehicle trailer, semitrailer or house trailer, airplane,
glider, boat or railroad car, with the intent to commit grand or petit larceny, assault or
battery on any person or any felony, or to obtain money or property by false pretenses, is

guilty of burglary.

(NRS 205.060[1]), emphasis added.

When Mr. O’Keefe’s case was tried to a jury, the Jury was instructed that “Battery means
any willful and unlawful use of force or violence upon the person of another. Any person
who commits a battery upon another with the specific intent to commit a Sexual Assault is
guilty of the offense of Battery With Intent to Commit Sexual Assault.” (See Instruction 4,
attached hereto).

The Jury was further instructed that “Every person who, by day or night, enters any

apartment with the intent to commit battery and/or sexual assault and/or a felony therein is

guilty of burglary.” (See Instruction 12, attached hereto).

It is interesting to note that apparently while deliberating, the Jury had a question for the
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Court as follows: “Please clarify the difference between “battery with intent to commit a
crime: and battery. Does the “intent to commit a crime” have to include sexual assault?”
The Court’s response was “Please refer to and re-read Instructions number 3 and 4,” (See
Juror Question and Response, attached hereto). Thereafter, the Jury returned a verdict of
guilty with regard to battery, but not with the “intent to commit a crime.”

The Jury may have been confused because Instruction 4 discusses the possibility of a
confiction for “Battery With Intent to Commit Sexual Assault,” but the Jury Verdict Form
did not provide that as an option. The Verdict form only provided the options of “Battery
With Intent to Commit a Crime” or “Battery.” (See Verdict Form)

Regardless of whether the Jury was confused by the instructions or the verdict form, the
Jury did convict the Defendant of “battery” (which means that they found a willful and
unlawful use of force or violence upon the person of another), and “burglary,” (which means
that they found that the Defendant entered an apartment with the intent to commit battery or
a felony therein). The Defendant’s argument that the conviction of battery cannot support
the conviction of burglary is simply inconsistent with the language of NRS 205.060. That
statute specifically indicates that a person who enters an apartment or other structure with
the intent to commit a battery, is guilty of burglary. (See NRS 205.060).

O’Keefe argues in his Writ of Corum Nobis that he lived and cohabited in the apartment
which he was charged with entering. (See pg. 3 of Writ of Corum Nobis). The Nevada
Supreme Court has held that “one cannot burglarize his own home so long as he has an
absolute right to enter the home.” State v. White, 130 Nev. 533, 539, 330 P.3d 482 (2014).

The Court further indicated that “ownership may be one factor to consider, [but] the
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appropriate question is whether the alleged burglar has an absolute, unconditional right to
enter the home.” Jd.! Other than Mr. O’Keefe’s allegation or contention that he “lived
there,” there is no evidence supporting an “absolute, unconditional right to enter the home.”
Without more of a record, and without any supporting evidence being submitted by Mr.
O’Keefe, this Court must assume, based upon the conviction, that he did not have such an
“absolute, unconditional right to enter the home.”

Based upon all of the information, evidence, and documention submitted to this Court,
the Court cannot find that Defendant has established his actual innocence. The evidence
and argument submitted are simply insufficient to support Mr, O’Keefe’s Petition for Writ of

Corum Nobis.

ORDER

Defendant’s Writ of Mandamus or in the Alternative Writ of Coram Nobis is denied
as time barred and successive and his claim of actual innocence is unfounded, therefore, his
Petition is hereby dismissed.

IT IS SO ORDERED.

DATED and DONE this ZL day of /}’IwA 2019.

JERRY A SE I
DISTRICT COURT JUDGE, DEPT. XXX

In State v. White, the evidence indicated that although White had orally agreed to stay elsewhere during the
week, he still maintained an absolute right to enter the residence and did not forfeit any possessory right he had in it.
Further, he could not be ejected or prevented from entering the residence, especially since he still retained his keys to the
house and entered it on a weekly basis to stay with his children on weekends. The Court notes that no similar evidence
of Mr. O'Keefe’s possessory interest in the residence was presented in the Writ of Corum Nobis.

1
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES December 05, 2018

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

December 05, 2018 9:00 AM Petition

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Vanessa Medina

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES
- No parties present. Court ADVISED, it appeared the State was properly noticed with the Motion, no
opposition was filed, however, in reading the petition, Court NOTED, Plaintiff was convicted of
counts 1 and 6 and found not guilty on all of the sexual assault charges. Furthermore, the Court, was

not convinced the acquittal on counts 2 to 5 required an acquittal on counts 1 and 6, as they were
independent charges, consequently, ORDERED, Petition DENIED.

PRINT DATE: 04/23/2019 Page 1 of 3 Minutes Date: December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES January 30, 2019

A-18-783689-W Brian O'Keefe, Plaintiff(s)
VS.

Nevada State of, Defendant(s)

January 30, 2019 9:00 AM Motion

HEARD BY: Wiese, Jerry A. COURTROOM: R]JC Courtroom 14A
COURT CLERK: Vanessa Medina

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES

- No parties present. COURT NOTED it could not make sense of the pleadings, and ORDERED,
matter OFF CALENDAR.

PRINT DATE: 04/23/2019 Page 2 of 3 Minutes Date: December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES February 20, 2019

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

February 20, 2019 9:00 AM Motion

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Phyllis Irby

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court noted it has already ruled on this matter. COURT ORDERED, OFF CALENDAR.

PRINT DATE: 04/23/2019 Page 3 of 3 Minutes Date: December 05, 2018
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Certification of Copy and
Transmittal of Record

State of Nevada s§
County of Clark } .

Pursuant to the Supreme Court order dated April 3, 2019, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 116.

BRIAN KERRY O'’KEEFE,
Plaintiff(s), Case No: A-18-783689-W
Dept. No: XXX
vs.
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOQOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 23 day of April 2019.

Steven D. Grierson, Clerk of the Court

Amanda Hampton, Deputy Clerk





