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Support Of
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Judgment
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Summary Judgment
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VIl
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Substitution  Of  Counsel  For
Nationstar Mortgage LLC

JA1782

VIl

67.

12/11/2018
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Of Fact, Conclusions Of Law, And
Judgment
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68.
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Notice Of Entry Of Nationstar
Mortgage LLC's Findings Of Fact,
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DATED June 17, 2019.

AKERMAN LLP

/sl Donna M. Wittig

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

DONNA M. WITTIG, ESQ.
Nevada Bar No. 11015

1635 Village Center Circle, Suite 200

Las Vegas, NV 89134

Attorneys for Nationstar Mortgage LLC
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CERTIFICATE OF SERVICE

I certify that I electronically filed on June 17, 2019, the foregoing JOINT
APPENDIX, VOLUME I1 with the Clerk of the Court for the Nevada Supreme
Court by using the CM/ECF system. | further certify that all parties of record to
this appeal either are registered with the CM/ECF or have consented to electronic

service.

[ ] By placing a true copy enclosed in sealed envelope(s) addressed as

follows:

[X] (By Electronic Service) Pursuant to CM/ECF System, registration as a
CM/ECF user constitutes consent to electronic service through the
Court’s transmission facilities. The Court’s CM/ECF systems sends an e-
mail notification of the filing to the parties and counsel of record listed

above who are registered with the Court’s CM/ECF system.

[X] (Nevada) I declare that | am employed in the office of a member of the

bar of this Court at whose discretion the service was made.

/s/ Carla Llarena
An employee of Akerman LLP

11
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MICHAEL F. BOHN, ESQ. Electronically Filed
Nevada Bar No.: 1641 04/15/2014 02:22:23 PM

mbohn@bohnlawiirm.com
KELLY M. PERRI, ESQ.

Nevada Bar No. 13220 | . % g‘ e
kperri@bohnlawfirm.com t

LAW OFFICES OF CLERK OF THE COURT
MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: V
Plaintiff,

Date of hearing: January 24, 2014
VS, Time of hearing: 9:00 a.m.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

ORDER

The motion of defendants, Nationstar Mortgage and the Cooper Castle Law Firm, to dismiss and
the plaintiff’s countermotion to stay proceedings having come before the court on the 24" day of January, |
2014, Michael F. Bohn, Esq. and Kelly M. Perri, Esq., appearing on beheﬂf of the plaintiff and J ast)n M.
Peck, Esq. appearing on behalf of Nationstar Mortgage and the Cooper Castle.Law Firm, and the court,
having reviewed the motion and countermotion and having heard the argumenfs' (jf counsel and for good
cause appearing;

ITISHEREBY ORDERED, ADJUDGED AND DECREED that the motion to dismiss is denied.

IT IS FURTHER ORDERED that the countermotion to stay the proceedings in this case is

JA0251
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| order
granted. Any further proceedings in this case is stayed until flJIﬂlG%Df the court.

~ IT IS FURTHER ORDERED that the plaintiff shall be required to keep current on all property
taxes and assessments, HOA dues, to maintain the property and to maintain insurance on the property.
IT IS FURTHER ORDERED that the plaintiff shall be prohibited from selling or encumbering
the property unless otherwise 01‘dt_3red by tﬁe court. | |
ITIS FURTHER ORDERED that defendant Nationstar Mortgage is prohibited from conducting
a foreclosure sale on the property unless otherwise ordered by the court.

DATED this ([/Laay of April, 2014,

WM

DISTRICT 9OURT JUDGE

\'d

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: I Ve

Michael F, Bohn, Esg.

376 East Warm Springs Road, Ste. 140
Las Vegas, NV 89119

Attorney for plaintiff

Reviewed by:
THE COOPER CASTLE LAW FIRM, LLP

_ !,./'J ) 7
| i
By: L. %7{2&1 /'?/Z:

Jasop Peck, Esq.”

5275 South Durango Drive

Las Vegas, Nevada 89113 |

Attomey for defendants, Nationstar Mortgage and the Cooper Castle Law Firm
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MCCARTHY & HOLTHLUS, LLP

ATTORNEYS AT LAW

2510 WEST SAHARA AVENUE, sUITE 110

LAS VEGAS, NV 89117
TELEPHONE 855-309-3977/Fncsimile (866) 339-5691

Email NViud@McCarthyHolihus.com
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Electronically Filed

08/25/2014 10:31:15 AM

Cﬁ’é&-i‘%“"‘“’

CLERK OF THE COURT

Kristin A. Schuler-Hintz, Esq., SBN 7171
Gary S. Fink, Esq., SBN 8064

McCarthy & IHolthus, LLP

9510 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Phone 855-809-3977

Fax (866) 339-5691

Email DCNV@McCarthyHolthus.com

Attorneys for Defendant, NATIONSTAR MORTGAGE, LLC
IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

SATICOY BAY LLC SERIES 4641 ) Case No. A-13-689240-C

VIAREGGIO CT, )
) Dept. No. V
Plaintiff, )
)
V. ) NOTICE OF ASSOCIATION OF
} COUNSEL

NATIONSTAR MORTGAGE, LLC; COOPER)
CASTLE LAW FIRM, LLP; and MONIQUE )
GULLORY. :

Defendants.

o " Yo

PLESE TAKE NOTICE that Kristin Schuler-Hintz, Esq. and Gary S. Fink, Esq. of
McCarthy & Holthus, LLP hereby associate in as co-counsel for Defendant, NATIONSTAR
MORTGAGE, ILLCin this matter. The name, office address, telephone number, fax number, and cmail

address of the associaied counsel are as {ollows:

Kristin A. Schuler-Hintz, Esq., SBN 7171
Gary S. Fink, Esq., SBN 8064

McCarthy & Holthus, LLP

9510 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Phone 855-809-3977

Fax (866) 339-5691

Email NVJud@McCarthyHolthus.com

'RESPECTULLY SUBMITTED BY:

; ‘f*
MCC&T@? HO?L}TﬁUS, LLP
By: s e

Kristin A«:Wntz’, Esq., SBN 7171
Gary S. Fi , SBN 8064

NV-14-633170-CV

JA0253




MCCARTHY & HOLTHUS, LLP
ATTORNEYS AT LAW

510 WEST SAHARA AVENUE, SUTTE 110

LAS VEGAS, NV B9117
TELEFHONE 855-809-39T77/Facsimile (866) 339-5691

Emaid NVJud@McCarthyHolthus.com
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CERTIFICATE OF SERVICE

On August 25, 2014, 1 served the foregoing documents described as NOTICE OF
ASSOCIATION OF COUNSEL, on the following individuals by depositing true copies thercof

in the United States mail at Las Vegas, Nevada, enclosed in a sealed envelope, with postage paid,

addressed as follows: Via US Mail

Michael F. Bohn, Esq.

BOHN LAW OFFICES

376 E. Warm Springs Road, Suite 140
Las Vegas, Nevada 89119

Attorneys for Plaintiff

Jason M. Peck, Esq.

THE CASTLE LAW FIRM, LLP
5275 8. Durango Drive

Las Vegas, Nevada 89113

Attorneys for Defendants,

Nationstar Mortgage, LLC and Cooper
Castle Law Firm, LLP

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

/st Joni Rispalje

An Employee of McCé.rthy &
Holthus, LLP

JA0254 NV-14-633170-CV
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Electronically Filed

09/25/2014 12:53:36 PM
Kristin A. Schuler-Hintz, Esq., Nevada SBN 7171

Gary S. Fink, Esq. Nevada SBN 8064 4 /éeam—
McCatthy & Holthus, LLP )
%gé({'}gg&g%% g’?itg’ 200 CLERK OF THE COURT

Phone (702) 685-0329
Fax (866) 339-5691

Attorneys for Nationstar Mortgage, LLC.

DISTRICT COURT
CLARK COUNTY NEVADA

%‘%‘EII{%%EI%A&IO%%«SERES 4641 Case No. A-13-689240-C
. Dept.: V
Plaintiff,

V.

NATIONSTAR MORTGAGE, L.I.C; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

SUBSTITUTION OF ATTORNEYS

Defendants.

Defendant, Nationstar Mortgage, LI.C, hereby substitutes Kristin A. Schuler-Hintz of
McCarthy & Holthus, LLP, as their counsel in the above-entitled action.
. Sept.
DATED this Z[} day of %st, 2014, | _
A4
/ c 7 / —
y

As Agent for Defendant, Nationstar
Mortgage, LLC

NV-14-633170-CV
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CONSENT OF SUBSTITUTION

Aaron Waite, Esq. of the Castle Law Group, aitorneys for Defendant, Nationstar
Mortgage, LLC HEREBY CONSENTS to the substitution of Kristin A. Shujer-Hintz, ESQ.,

of McCarthy & Holthus, LLP as counsel for the Defendant, Nationstar Mortgage, LLC, in the

%.

Aaron Waite, Esq,
Nevada Bar No. 007947

above-entitled action in my place and stead.

<
DATED this i day of August, 2014.

ACCEPTANCE OF SUBSTITUTION

I HEREBY AGREE to be substituted in the place and stead of Jason M. Peck, Esq.
of the Castle Law Group, in the above-entitled action as attorney for the Defendant,

Nationstar Mortgage, LLC.

NV-14.633170-CV

JA0256
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CERTIICATE OF MAYLING

THEREBY CERTIFY that on. th%%ay of \ﬁ'y@wﬁ 2014, I mailed a frue
and correct copy of the foregoing SUBSTITUTION OF ATTORNEYS in a sealed

envelope, first class postage fully prepaid, addressed to the following;

Michael J. Harker, Esq.

BOGGESS & HARKER

5550 Painted Mirage Road, Suite #255
Las Vegas, Nevada 89149

Attorneys for Defendants

Gregory L. Wilde, Esq.
Tiffany & Bosco, P.A.
212 8. Jones Bivd.

Las Vepas, Nevada 89107

C. %MW

An:afiployee of McCarthy & Hofihus, LLP

NV-14-633170-CV

JA0257
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ATTORNEYS AT LA
LA3 VECAS, NV 88117
TELEPHONE §55-805-3977/Facsicaile. {S66) 339-5691

S5L0WEST SABARA AVENTE, $UTTE 110

MCCARTHY & HOLTHUS, LLP

Emall RVInd@McCariyHoithus.com

N 0 1 v o e W W

Electronically Filed
08/25/2014 10:31:15 AM

Kristin A, Schuler-Hintz, Esq., SBN 7171

Gary S. Fink, bsg., SBN 8064 Q@Zv‘ i‘&z‘“’""‘“
McCarthy & Holthus, LLP

9510 W. Sahara Ave., Suite 200 CLERK OF THE COURT
l.as Vepas, NV 89117

Phone 855-809-3977

Fax (866) 339-5691

Email DCNV@MecCarthyHolthus.com

Attorneys for Defendant, NATIONSTAR MORTGAGE, LLC
IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

SATICOY BAY LLC SERIES 4641 } Case No. A-13-689240-C
VIAREGGIO CT, )
) Dept.No. V
Plaintiff, ;
\ ) NOTICE OF ASSOCIATION OF
) COUNSEL

NATIONSTAR MORTGAGE, LLC; COOPER)
CASTLLE LAW FIRM, LLP and MONIQUE )
GULLORY.,

Defendants.

T T, N

PLESE TAKE NOTICE that Kristin Schuler-Hintz, Esq. and Gary 8. Fink, Esq. of
McCarthy & Holthus, LLP hereby associate in as co-counsel for Defendant, NATIONSTAR
MORTGAGE, LLCin this matter. The name, office address, {clephone number, fax number, and cmail

address of the associated counsel are as follows:

Kristin A. Schuler-Hintz, Fisq,, SBN 7171
Gary S. Fink, Esq., SBN 8064

McCarthy & Holthus, LLP

9510 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Phone 855-809-3977

Fax (866) 339-5691

Email NVJud@McCarthyHolthus.com

'RESPECTULLY SUBMITTED BY:

MCCAR’ rﬂ,§ fiUs, LLP

Krlstm % Sohtﬁer— 7, Esq., SBN 7171
Gary S. F SB 8064

NV-14-633170-CVY

JA0258




S, LLP

ATTORNEYS AT LAW
FSL0WEST SAHARA AVENGE, SUTLE 150

LAS VEGAS, NV 89117
TELEPHQNE §55-809-39 T F nesimeHe (866} 130-569]
Email NVIud@McCurthyHolihus.com

MCCARTHY & HOL

CERTIFICATE OF SERVICE

On August 25, 2014, 1 served the foregoing documents described as NOTICE OF
ASSOCIATION OF COUNSEL, on the following individuals by depositing true copies thereof
in the United States mail at Las Vegas, Nevada, enclosed in a sealed envelope, with postage paid,

addressed as follows: Via US Mail

Michae] F. Bohn, Fsq.

BOHN LAW OFFICES

376 E. Warm Springs Road, Suite 140
Las Vegas, Nevada 89119

Aftorneys for Plaintiff

Jason M. Peck, Esq.

THE CASTLE LAW FIRM, LLP
5275 S. Durango Drive

Las Vegas, Nevada 89113

Attomeys for Defendants,

Nationstar Mortgage, LLC and Cooper
Castle Law Firm, LLP

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct,

/stJoni Rispalje

An Imployee of McCé.rthy &
Holthus, LLP

NV-14-633170-CV

JA0259
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Electronically Filed

12/01/2014 02:15:57 PM
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MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawiirm.com

JEFF ARLITZ, ESQ.

Nevada Bar No.: 6558

rarlite(@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: V
Plaintiff,

VS,

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

MOTION TO LIFT STAY

Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorney, Michael F.
Bohn, Esq., hereby moves this court, to lift the stay imposed by order entered on April 15, 2014,
11/
///
///
11/

JA0260
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This motion is based upon the points and authorities contained herein.
DATED this 1*" day of December 2014,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
Jeff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

NOTICE OF MOTION

TO:  Parties above named; and
TO:  Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department V, on

the 09 day of JANUARY , 2015, at 9: 0000 a.m. or as soon thereafier as counsel can be heard.

DATED this 1st day of December, 2014.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Jeff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

POINTS AND AUTHORITIES

This case 1s one of many filed in both the state and federal court involving the extinguishment
of trust deed resulting from foreclosure of liens pursuant to NRS 116.3116. On April 15, 2014, this
court entered a order staying this case pending a decision on the extinguishment issue by the Nevada
Supreme Court. A copy of the order is attached as Exhibit 1.

On September 18, 2014, the Nevada Supreme Court rendered a decision in the case of SFR

2
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Investments v. U.S. Bank, 130 Nev. Ad. Op. 75, 334 P.3d 408 (2014). The Nevada Supreme Court

ruled that the HOA foreclosure does extinguish the trust deed and the HOA foreclosure sale can be

conducted non-judicially.

The plaintiff now moves to lift the stay so the partics may proceed with this case.

DATED this 1st day of December 2014.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michacl F. Bohn., Esq., and on the 1* day of December, 2014, an ¢lectronic copy of the

MOTION TO LIFT STAY was served on opposing counsel via the Court’s electronic service system

to the following counsel of record:

Kristin A. Schuler-Hintx, Esq.
MCCARTHY & HOLTHUS
9510 West Sahara, Suite 200
Las Vegas, Nevada 89117

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

JA0262
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ORDD - |
MICHAEL F. BOHN, ESQ. Electronically Filed
Nevada Bar No.: 1641 04/15/2014 02:22:23 PM

mbohn@bohnlawiirm.com
KELLY M. PERRI, ESQ.

Nevada Bar No. 13220 | . % g‘ e
kperri@bohnlawfirm.com t

LAW OFFICES OF CLERK OF THE COURT
MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: V
Plaintiff,

Date of hearing: January 24, 2014
VS, Time of hearing: 9:00 a.m.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

ORDER

The motion of defendants, Nationstar Mortgage and the Cooper Castle Law Firm, to dismiss and
the plaintiff’s countermotion to stay proceedings having come before the court on the 24" day of January, |
2014, Michael F. Bohn, Esq. and Kelly M. Perri, Esq., appearing on beheﬂf of the plaintiff and J ast)n M.
Peck, Esq. appearing on behalf of Nationstar Mortgage and the Cooper Castle.Law Firm, and the court,
having reviewed the motion and countermotion and having heard the argumenfs' (jf counsel and for good
cause appearing;

ITISHEREBY ORDERED, ADJUDGED AND DECREED that the motion to dismiss is denied.

IT IS FURTHER ORDERED that the countermotion to stay the proceedings in this case is

JA(0264




o o) ~1 ) Ln RN (S I p—i

N R L e O U U G GRS VPR O ey
e e N e o B e = T - TS S e =

I~ [\ B o 2 P2 [ o
¢ 3 O b b b =

| order
granted. Any further proceedings in this case is stayed until flJIﬂlG%Df the court.

~ IT IS FURTHER ORDERED that the plaintiff shall be required to keep current on all property
taxes and assessments, HOA dues, to maintain the property and to maintain insurance on the property.
IT IS FURTHER ORDERED that the plaintiff shall be prohibited from selling or encumbering
the property unless otherwise 01‘dt_3red by tﬁe court. | |
ITIS FURTHER ORDERED that defendant Nationstar Mortgage is prohibited from conducting
a foreclosure sale on the property unless otherwise ordered by the court.

DATED this ([/Laay of April, 2014,

WM

DISTRICT 9OURT JUDGE

\'d

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: I Ve

Michael F, Bohn, Esg.

376 East Warm Springs Road, Ste. 140
Las Vegas, NV 89119

Attorney for plaintiff

Reviewed by:
THE COOPER CASTLE LAW FIRM, LLP

_ !,./'J ) 7
| i
By: L. %7{2&1 /'?/Z:

Jasop Peck, Esq.”

5275 South Durango Drive

Las Vegas, Nevada 89113 |

Attomey for defendants, Nationstar Mortgage and the Cooper Castle Law Firm
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: DATED thiz “ "‘f day of January, 2018,

MCCARTHY & HOLTHUS. A substitution of counsel § s fortheoming,

WRIGHT, FINLAY & z‘i‘g SRE.
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Pursuant to WRS 239RB.030

‘I’hﬂ'rumiarsigm{dﬁas ht«fih‘% affirm :iimt;ﬂm p.rga'eﬁiimg RNOTICE OF

‘:

DATED this .?' _day of 3anuam 2015,

WRIGHT, FINLAY & ?}ﬁ\ LLP

R.:§ mmal"i"hievs ,m:;
T@ mia Bar Mo.; 9313
3532 South Fort Apacim_%mad Suite 110
A8 ‘m;_,aa Nevads §9148
Q21 475-7964; Fax: (702) B46-1345
} fer mc}}mwhﬂem‘ii et
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SUBT % )&JS@AMw
WRIGHT, FINLAY & ZAK, LLP

Dana Johnathon Nitz, Esq.

Nevada Bar No. 0050

R. Samuel Ehlers, Esq.

Nevada Bar No. 9313

5532 South Fort Apache Road, Suite 110

Las Vegas, NV 88148

(702) 475-7964; Fax: (702) 946-1345
sehlers@wrightlegal.net

Attorneys for Defendant, Nationstar Mortgage LLC.

DISTRICT COURT
CLARK COUNTY, NEVADA

CLERK OF THE COURT

Case No.: A-13-689240-C

SATICOY BAY LLC SERIES 4641 Dept. No.: V
VIAREGGIO CT
Plaintiff, SUBSTITUTION OF ATTORNEY

V8.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants,

SUBSTITUTION OF ATTORNEY

I
It
M
/1
i/
i
i
1
1

Page 1 of 6
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WRIGHT, FINLAY & ZAK, LLP is hereby substituted as counsel of record for
Defendant, Nationstar Mortgage LLC., in the above-entitled matter in place of and instead of

McCarthy & Holthus LLP.

DATED this _ day of January, 2015.
Nationstar Mortgage LLC.
%ﬂﬁmyé‘
AR

By: f:,% Y I AwsT7
Its:

%éj&ﬁm Lot Bl

Page 2 of 6
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MCCARTHY & HOLTHUS, hereby substitutes in its place and stead the law firm of
WRIGHT, FINLAY & ZAK, LLP, as allorneys for, Nationstar Mortgage LLC., in the above-

entitled matter.

DATED this ____day of January, 2015.
MCCARTHY & HOLTHUS

Nigee {25
A "5

KRISTIN A. SCHULER-HINTZ, Esq.,SBN 7171
9510 W. Sahara Ave. Suite 200

Las Vegas, NV §9117

Prior Counsel for Plaintiff

Page 3 of 6
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WRIGHT, FINLAY & ZAK, LLP, hereby accepts substitution as attorneys for Nationstar
Mortgage LLC., in the above-entitled matter in place and stead of MCCARTHY & HOLTHUS.

;.,:_ft
“f

1

Dated this !

day of January, 2015.
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WRIGHT, FINLAY & ZAK, LLP

Nevada Bar No. 9313

5532 South Fort Apache Road, Suite 110

Las Vegas, NV 89148

(702) 475-7964; Fax: (702) 946-1345
sehlers(@wrightlegal.net

Aftorney jfor Defendant, Nationstar Mortgage LLC.

AFFIRMATION

Page 4 of 6
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WRIGHT, FINLAY & ZAK, LLP, hereby accepts substitution as attorneys for Nationstar
Mortgage LLC., in the above-entitled matter in place and stcad of MCCARTHY & HOLTHUS,

. {.ﬁf‘ f"}
Dated this | ' {day of January, 2015.

WRIGHT, FINLAY & ZAK,LLP

By: ) ﬁ%ﬁi [
R. Samuel‘Ehlers, Esq.
Nevada Bar No. 9313
5532 South Fort Apache Road, Suite 110
Las Vegas, NV 89148
(702) 475-7964; Fax: (702) 946-1345
sehlers@wrightlegal.net
Attorney for Defendant, Nationstar Mortgage LLC.

AFFIRMATION

Page 4 of 6
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Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding SUBSTITUTION OF
ATTORNEY filed in Case No. A-13-689240-C does not contain the social security number of

/

N
DATED this { [( day of January, 2015.

—_—

any person.

P
WRIGHT, FINLAY & ZAK, LLP

R. Sanitel Ehlers, Esq.

Nevada Bar No. 9313

5532 South Fort Apache Road, Suite 110
Las Vegas, NV 89148

(702) 475-7964; Fax: (702) 946-1345
sehlers@wrightlegal.net

Attorney for Defendant, Nationstar Mortgage LLC

CERTIFICATE OF SERVICE

Page 5 of 6
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Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this [a“ day of January, 20185, I did cause a true copy of SUBTITUTION
OF ATTORNEY to be e-filed and e-served through the Eighth Judicial District EFP system
pursuant to NEFR 9,

i Cuntac.'t

Eserve Cc}ntact e g ﬁ’ce@hohn[awf‘ rm cnm

L f”.,f‘.::: ;‘émbohn@bohnlawl‘"rm co T :"

McCarthy & I-!u!thus_. Li.P

Contact I Email

I(nstln A. Schuler-Hintz, Esq. . nviud@mcearthvholthus.com

/s/Kathy Maasry
An Employee of WRIGHT, FINLAY & ZAK, LLP

Page 6 of 6
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MICHAEL F. BOHN, ESQ. | SRR Cﬁz )3 é‘g“""“"
Nevada Bar No.: 1641 | - NI R A
imbohn@bohnlawfirm.com | IE T T CLERK OF THE COURT
LAW OFFICES OF I b o -
MICHAEL F. BOHN, ESQ., LTD. S |
376 East Warm Sprmgs Road Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff

DISTRICT COURT |
CLARK COUNTY, NEVADA

O 0 (91 W = o o

w -
o

SATICOY BAY LLC SERIES 4641 = : | CASE N
VIAREGGIOCT || DEPTN
| Plalntlff - o *

i P %llzm
‘ S

VS. ‘ i

. A689240-C
vV

U
ek

ju—
N

—_—
2w

| NATIONSTAR MORTGAGE, LLG; COOPER || || | Il | S
CASTLE LAW FIRM, LLP; and MONIQUE AL o

16 Defendants. .% - b

17 ' ORDER GRANTING Moﬁrmf(g)N T() LIFT STAY
18 “

19 being no opposition to the motion and1 EDCR 2.20 rov1ci1es that the failure of a party to oppose a motion
| x | |

20 may be deemed to be an admission that the motion 1s mer1torlous and a_ consent to the motion being
21 o

The plaintiffs motion to lift stay havmg eomI before the court onit’s chambers calendar,_ and there |

llgranted, and for good cause appearlnjg, o !i! |

22 /// ; 2wl
2 : b
24'/// b

25 ‘
26 - R
27 |

28
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||lanua4:5c-24- 2014 shall contmue to be in effect.

Respectfully submitted by:

LAW OFFICES OF |
|MICHAEL F. BOHN, ESQ., LTD.

14 : | | |
IBy: %4} %ﬁ g |
15| = MICHAEL F. BOHN, ESQ. |

376 East Warm Sprmgs Road, Ste. 140
16 Las Vegas, Nevada 89119 |
“Attorney for plaintiffs

ITIS HEREBY ORDERED, ADJUDGED AND DECREED fhat the motion fo lift stay imposed

by the order entered on January 24, 2014 is granted.é :The pa.rf*’ti:es may proceed with;ciiscévery 1n due

5

DATED this Z/day ofJanujary, 2015

IT IS FURTHER ORDERED that the remaindss

IS
|
s
Ty

B T
' DISTRICT CGURT JUDGE
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/(702) 642-9766 FAX
Attorneys for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: V
Plaintiff,

VS,

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

NOTICE OF ENTRY OF ORDER

TO: NATIONSTAR MORTGAGE, LLC and COOPER CASTLE LAW FIRM, LLP; and
TO: Jason M. Peck, Esq., of THE COOPER CASTLE LAW FIRM, LLP;

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER GRANTING
MOTION TO LIFT STAY has been entered on the 12" day of January, 2015, in the above captioned
matter, a copy of which is attached hereto.

Dated this 12" day of February, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

JA0278
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.035, I hereby certify that [ am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the 12" day of February, 2013, an electronic copy
of the NOTICE OF ENTRY OF ORDER was served on opposing counsel via the Court’s electronic

service system to the following counsel of record:

Jason Peck, Esq. R. Samuel Ehlers, Esq.
THE COOPER CASTLE LAW FIRM, LLP WRIGHT FINLAY & ZAK LLP
5275 South Durango Drive 5532 S. Fort Apache Road, Ste. 110
Las Vegas, Nevada 89113 Las Vegas, NV 89148
Attorney for defendants, Nationstar Mortgage Attorney for Nationstar Mortgage LLC

and the Cooper Castle Law Firm

By:__ /s//Esther Maciel-Thompson/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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IT IS FURTHER ORDERED that the rem
/4 Ve
Jan/:ta;y-zél- 2014 shall contlnue to be in effect.

DATED this /- day of January, 2015

IT IS HEREBY ORDERED, ADJUDGED AND DECREED

by the order entered on J anuary 24, 2014 is granted The

I
[

| hfi |

hat the motion to 11ﬁ stay lmposed

pa.rtles may proceed W1th dlseevery in due

i

[
|20k
H
I :
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a1adet of the% prowsmns of the order entered*—en"dﬁ

Respectfully submitted by:

LAW OFFICES OF '
MICHAEL F. BOHN, ES’Q., LTD.

By: %' m%,é/
MICHAEL F. BOHN, ESQ

376 East Warm Springs Road Ste 140
Las Vegas, Nevada §9119 ,
Attorney for plaintiffs
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WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq. (SBN 50)
Chelsea A. Crowton, Esq. (SBN 11547)
7785 W. Sahara Ave., Suite 200

Las Vegas, NV, 89117

Tel: (702) 475-7964 Fax: (702) 946-1345
dnitzi@wrighilegal net
ccrowlon(@wrightlegal net

Electronically Filed
03/13/2015 05:13:51 PM
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CLERK OF THE COURT

Attorneys for Defendant, NATIONSTAR MORTGAGE, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT,

Plaintift,
Vs, -

NATIONSTAR MORTGAGE, LLC; COOPER

CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
Vs,

SATICOY BAY LLC SERIES 40641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOLES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-Defendants,

Case No.: A-13-689240-C
Dept. No.: V

NATIONSTAR’S ANSWER TO THE
COMPLAINT AND COUNTERCLAIM

COMES NOW Defendant/Counterclaimant, NATIONSTAR MORTGAGE, LLC

(“Nationstar” or “Defendant™), by and through its attorneys of record, Dana Jonathon Nitz, Esq..,

Page 1 0of 19

JAO282




~2

Lh 1l

e I

and R. Samuel Ehlers, Esq., of the law firm of Wright, Finlay & Zak, LLP, and hereby submits

its Answer to the Plaintiff’s Complaint.
COMPLAINT

1. Defendant does not possess enough information to admit or deny the allegations

:d

in paragraph 1 of the Complaint; therefore, the Defendant denies said allegations.

2. Defendant admits only that Plaintiff was the successful bidder at a foreclosure
sale occurring on August 22, 2013, concerning the property located at 4641 Viareggio Court, Las
Vegas, Nevada 89147, APN No. 163-19-311-015 (the “Property”); and as to the remaining
allegations contained in paragraph 2, Defendant does not possess enough information to admit or
deny them; therefore, Defendant denies said allegations.

3. Defendant does not possess enough information to admit or deny the allegations

in paragraph 3 of the Complaint; therefore, the Defendant denies said allegations.

4, Defendant admits the allegations in paragraph 4 of the Complaint.
5. Defendant admits the allegations in paragraph 5 of the Complaint.
0. Defendant does not possess enough information 1o admit or deny the allegations

in paragraph 6 of the Complaint; therefore, the Defendant denies said allegations.

7. Defendant denies the allegations in paragraph 7 of the Complaint.

8. Defendant admits it has recorded a notice of default and election to sell under its
deed of trust pursuant to NRS 107.080; however, as to the remaining allegations in paragraph 8
of the Complaint, Defendant denies those allegations.

9. Defendant denies the allegations contained in paragraph 9 of the Complaint.

10. Defendant denies the allegations in paragraph 10 of the Complaint.

SECOND Jsici CLAIM FOR RELIEF

11.  Answering paragraph 11, Defendant hereby repeats, realleges and incorporates
each of its admissions, denials, or other responses to all the paragraphs referenced hereinabove as

if set forth at length and in full.
12.  Defendant denies the allegations contained i paragraph 12 of the Complaint.

13.  Defendant denies the allegations contained in paragraph 13 of the Complaint.
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THIRD [sic] CLAIM FOR RELIEF

14,  Answering paragraph 14, Defendant hereby repeats, realleges and incorporates
each of its admissions, denials, or other responses to all the paragraphs referenced hereinabove as
if set forth at length and in full.

15. Defendant denies the allegations in paragraph 15 of the Complaint.

16.  Defendant denies the allegations in paragraph 16 ol the Complaint.

FOURTH |[sic] CLAIM FOR RELIEF

17.  Answering paragraph 17, Defendant hereby repeats, realleges and incorporates
each of its admissions, denials, or other responses to all the paragraphs referenced hereinabove as
if set forth at length and in full.

18.  Defendant does not possess enough information to admit or deny the allegations
in paragraph 18 of the Complaint; therefore, the Defendant denies said allegations,

19. Defendant does not possess enough information to admit or deny the allepations
in paragraph 19 of the Complaint; therefore, the Defendant denies said allegations.

20, Defendant does not possess enough information to admit or deny the allegations
in paragraph 20 of the Complaint; therefore, the Defendant denies said allegations.

21.  Defendant denies the allegations in paragraph 21 of the Complaint.

22.  Defendant denies the allegations in paragraph 22 of the Complaint.

Defendant denies that Plaintiff is entitled to the relief sought in the “Wherefore™ clauses
of the Complaint.

Unless specifically admitted herein, all other allegations of the Complaint are expressly
denied,

NATIONSTAR ASSERTS THE FOLLOWING AFFIRMATIVE DEFENSES:

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

Plaintiff’s Complaint fails to state a claim against Defendant upon which relief can be

granted.
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SECOND AFFIRMATIVE DEFENSE
(Priority)
Plaintiff took title of the Property subject to Defendant’s first priority Deed of Trust,

which was signed by Monique Guillory, and recorded on January 25, 2007 (hereinafter “Deed of
Trust™), which encumbers the Property and secures a promissory note (the “Note™), thereby
forestalling any enjoinment/extinguishment of the Defendant’s interest in the Property.

THIRD AFFIRMATIVE DEFENSE

(Assumption of Risk)
Plaintift, at all material times, calculated, knew and understood the risks inherent in the
situations, actions, omissions, and transactions upon which it now bases its various claims for
relief, and with such knowledge, Plaintiff undertook and thereby assumed such risks and 15

consequently barred from all recovery by such assumption of risk.

FOURTI AFFIRMATIVE DEFENSE

(Commercial Reasonableness and Vieolation of Good Faith - NRS§ 116.1113)
The foreclosure sale of the alleged lien of Naples Community Homeowners Association
(the “HOA™) by which Plaintiff took 1its interest was commercially unreasonable if it eliminated
Defendanﬁ Deed of Trust, as Plaintifl contends. The sales price, when compared to the
outstanding balance of Defendant’s Note and Deed of Trust and the fair market value of the
Property, demonstrates that the sale was not conducted in good faith as a matter of law. The
circumstlances of sale of the property violated the HOA's obligation of good faith under NRS

116.1113 and duty to act in a commercially reasonable manner.

FIFTH AFFIRMATIVE DEFENSE

(Equitable Doctrines)
Defendant alleges that the Plaintiff’s claims are barred by the equitable doctrines of

laches, unclean hands, and failure to do equity.

SIXTH AFFIRMATIVE DEFENSIE

(Acceptance)

Defendant asserts that any acceptance of any portion of the excess proceeds does not
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“satisfy” the amount due and owing on the Note and would not constitute a waiver of its rights

under the Note and Deed of Trust, or statute.

SEVENTH AFFIRMATIVE DEFENSE

(Warver and Estoppel)
Delendant alleges that by reason of Plaintiff’s acts and omissions, Plaintiff has waived its
rights and is estopped from asserting the claims against Defendant.

EIGHTH AFFIRMATIVE DEFENSE

(Void for Vagueness)
To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute and

Chapter 1106 as a whole are void for vagueness as applied to this matier.

NINTH AFFIRMATIVE DEFENSE

(PDue Process Violations)

A senior deed of trust beneficiary cannot be deprived of its property interest in violation
of the Procedural Due Process Clause of the 14 Amendment of the United States Constitution
and Article 1, Sec. 8, of the Nevada Constitution.

TENTH AFFIRMATIVE DEFENSE

(Violation of Procedural Due Process)
The HOA sale is void or otherwise does not operate to extinguish the first Deed of Trust
pursuant to the Due Process Clause of the Nevada Constitution and United States Constitution.

ELEVENTH AFFIRMATIVE DEFENSE

-(Satisfaction of Super-Priority Lien)
The claimed super-priority lien was satisfied prior to the homeowner's association

foreclosure under the doctrines of tender, estoppel, laches, or waiver,

TWELFTH AFFIRMATIVE DEFENSE
(12 U.8.C. Section 4617()(3))

Plaintiff’s claim of {ree and clear title to the property is barred by 12 U.S.C. Section
4617(3)(3), which precludes an HOA sale from extinguishing the Deed of Trust and preempts

any state law to the contrary.
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THIRTEENTH AFFIRMATIVE DEFENSE

(Additional Affirmative Defenses)
Defendant reserves the right to assert additional affirmative defenses in the event
discovery and/or investigation indicates that additional affirmative defenses are applicable.

PRAYER

WHEREFORE, Defendant prays for judgment as follows:
1. That the Court make a judicial determination that Defendant’s ownership interest

and/or Deed of Trust is superior to Plaintiff’s claim of title;

2

That the Court make a judicial determination that Defendant 1s the owner of the

Property subject to the applicable one year right of redemption and/or that

Defendant’s Deed of Trust survived that certain purported non-judicial foreclosure

sale which purportedly occurred on August 22, 20135;

3. That the Court make a judicial determination that PlamtiiT took title subject to
Defendant’s ownership interest and/or Deed of Trust;

4. That Plaintiff recover nothing on account of the claims made in the Complaint and

each of its purported claims;

For reasonable atforney’s fees and costs; and

U

6. For any such other and further relief as the Court may deem just and proper in the

Case.

NATIONSTAR'S COUNTERCLAIM

COMLES NOW Defendant/Counterclaimant, Nationstar Mortgage, LL.C (“Nationstar™),
by and through their atlorneys of record, Dana Jonathon Nitz, Esq., and R, Samuel Ehlers, Esq.,
of the law firm of Wripht, Finlay & Zak, LLP, and hereby submits its Counterclaim against
Saticoy Bay LLC Series 4041 Viareggio Ct; Naples Community Homeowners Association; Does
I through X; and Roe Corporations I through X, inclusive (collectively, “Counter-Defendants).

INTRODUCTION

. This action is within the jurisdictional limits of this Court and this Venue 1s

appropriate because the Property (defined below) involved is located within the jurisdiction of
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this Court. Plaintiff is also authorized to bring this action in the State of Nevada by NRS 40.430.

2. The real property which is the subject of this civil action consists of a residence
commonly known as 4641 Viaregpgio Court, Las Vegas. Nevada 89147, APN No. 163-19-311-
015 (hereinalter “Property™).

JURISDICTION AND VENUE

3. Venue and jurisdiction is proper in this judicial district because Defendants reside
in tlis district; a substantial part of the events or omissions giving rise to Nationstar’s claims
occurred in this district; and the Property that is the subject of this action is situated in this
district, in Las Vegas, Clark County, Nevada.

PARTIES

4, Nationstar is a Delaware limited liability company with its principal place of
business in the State of Texas and al all times relevant was doing business in the State of
Nevada.

5. Nationstar is now and at all times relevant herein the assigned Beneficiary under
and deed of trust signed by Monique Guillory (hereinafier “Guillory”), recorded on January 25,
2007, (hereinafter “Deed of Trust™), which encumbers the Property and secures a promissory
note.

6. Upon information and belief, Counter-Defendant, Saticoy Bay LLC Series 4641
Viareggio Ct, (hereinafter “Saticoy Bay” or “Buyer”), is a Nevada limited hability company and
at all times relevant was doing business in the State of Nevada, and claims 1t Is the current
titleholder of the Property.

7. Upen information and belief, Counter-Defendant, Naples Community
Homeowners Association (hereinafter “Naples™ or the “HOA™), is a Nevada non-profit
corporation, licensed to do business in the State of Nevada.

8. Nationstar does not know the true names, capacities or bases of liability of
fictitious defendants sued as Does I through X and Roe Corporations I through X, inclusive
(collectively “fictitious Defendants™). Each of the fictitious Defendants is in some way liable to

Natjonstar or claims some rights, title, or interest in the Property that is subsequent to or subject
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to the interests of Nationstar, or both. Nationstar will amend this Counterclaim to reflect the true
names of said defendants when the same have been ascertained.

9. Upon information and belief, Leach Johnson Song & Gruchow, (hereinafter
“Leach Johnson™ or “HOA Trustee™) and one or more Hetitious Defendants are the agents of the
HOA, and the HOA is responsible for their acts and omissions under the doctrine of respondeat
superior,

FACTUAL BACKGROUND

10.  On or about January 22, 2007, Guillory purchased the Property,]

11.  The Deed of Trust executed by Guillory identified First Magnus Financial
Corporation as the Lender, Great American Title as the Trustee, and Mortgage Electronic
Registration Systems, Inc. (“MERS™) as beneficiary acting solely as a nominee for lender and
lender's successors and assigns, and secured a loan in the amount of $258,400.00 (hereinafter the
“Guillory Loan™).”

12.  On August 30, 2012, an Assignment of Deed of Trust was recorded by which
MERS assigned all its beneficial interest under the Deed of Trust to Nationstar.”

13.  On August 18, 2011, a Notice of Delinquent Assessment Lien was recorded
against the Property on behalf of the HOA by the HOA Trustee.”

14.  On January 24, 2012, a Notice of Default and Election to Sell under Homeowners

Association Lien was recorded against the Property.”

' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-0003582 on January 25, 2007, is
attached hereto as Exhibit 1. All other recordings stated hereafter are recorded in the same
manner.

> A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20070125-0003583 on January 25, 2007, is attached hereto as Exhibit 2.

3 A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument
Number 20120830-0000676 on August 30, 2012, is attached hereto as Exhibit 3.

1 A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Instrument Number 20110818-0002904 on August 18, 2011, is atiached hereto as Exhibit 4.

> A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and [nstrument Number 20120124-0000764 on January 24,
2012, is attached hereto as Exhibit 5.
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15,  OnlJuly 30, 2012, a Notice of Foreclosure Sale was recorded against the Property
by the HOA Trustee.”

16. Upon information and belief, pursuant to that Notice ol Sale, a non-judicial
foreclosure sale purportedly occurred on August 22, 2013 (hereinafter the “HOA Sale™),
whereby Buyer acquired its interest in the Property, if any, for $5,563.00.

17.  On September 6, 2013, a Foreclosure Deed was recorded by which Buyer claims
its interest.’

18. A homeowner’s association sale conducted pursuant to NRS Chapter 116 must
comply with all notice provisions as stated in NRS 116.31162 through NRS 116.31168 and NRS
107.090.

19, A lender or holder, such as Nationstar, has a right to cure a delinquent
homeowner’s association lien in order to protect its interest.

20, Further, the Covenants, Conditions and Restrictions that relate to the Property (the
“CC&Rs™) require reasonable notice of delinquency to all lien holders on the Property.

21. Upon information and belief, the HOA and its agent, the HOA Trustee, did not
comply with all mailing and noticing requirements stated in NRS 116.31162 through NRS
116.31168.

22. A recorded notice of defauli must “describe the deficiency in payment.”

23. The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,
servicers or trustees, what proportion of the lien, if any, that HOA and HOA Trustee claimed
constituted a “super-priority” lien.

24, The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,
servicers or trustees, whether HOA was foreclosing on the “super-priority” portion of its lien, if
any, or under the non-super-priority portion of the lien,

25. The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,

" A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument

Numbﬁﬂ 20120730-0001448 on July 30, 2012, is attached hereto as Exhibit 6.
" A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number

20130906-0000930 on September 6, 2013, is aftached hereto as Exhibit 7,
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servicers or trusiees, of a right to cure the delinquent assessment and the super-priority lien, if
any.

20.  The HOA Sale violated Nationstar’s rights to due process because it was not
given proper, adequate notice and the opportunity to cure the deficiency or default in the
payment of the HOA’s assessments and the super-priority lien, if any.,

27.  The HOA Sale was an invalid sale and could not have extinguished Nationstar’s
secured interest because of defects in the notices given to Nationstar, or its predecessors, agents,
servicers or trustees, if any.

28. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include costs
and fees that are specifically enumerated in the statute.

29, A homeowner’s association may only coliect as a part of the super priority lien (a)
nuisance abatement charges incurred by the association pursuant to NRS 116.310312 and (b)
nine months of common assessments which became due prior to the institution of an action to
enforce the lien (unless Fannie Mae and Freddie Mac regulations require a shorter period of not
less than six months).

30.  Upon information and belief, the HOA Foreclosure Notices included improper
[ees and costs in the amount demanded.

31. The attorney’s fees and the costs of collecting on a homeowner’s association lien
cannol be included in the super-priority hen,

32.  Upon information and belief, the HOA assessment lien and {oreclosure notices
mcluded fines, interest, late fees, dues, attorney’s fees, and costs of collection that are not
properly included in a super-priority lien under Nevada law and that are not permissible under
NRS 116.3102 et seq.

33.  The HOA Sale is unlawful and void under NRS 116.3102 et seq.

34.  The HOA Sale deprived Nationstar of its right to due process because the
foreclosure notices tailed to identify the super-priority amount, to adequately describe the
deficiency in payment, to provide Nationstar notice of the correct super-priority amount, and to

provide a reasonable opportunity to satisfy that amount.
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35. A homeowner’s association sale must be done in a commercially reasonable
manner.

36.  Atthe time of the HOA Sale, the amount owed on the Guillory Loan exceeded
$300,216.00.

37. Upon information and belief, at the time of the HOA Sale, the Tair market value of]
the Property exceeded $130,000.00.

38.  The amount paid at the HOA Sale allepedly totaled $5,563.00.

39.  The sales price at the HOA Sale is not commercially reasonable, and not done in
sood faith, when compared to the debt owed to Nationstar on the Guillory Loan and the fair
market value of the Property,

40.  The HOA Sale by which Buyer took its interest was commercially unreasonable if
it extinguished Nationstar’s Deed of Trust,

41. It the alternative, the HOA Sale was an invalid sale and could not have
extinguished Nationstar’s secured interest because it was not a commercially reasonable sale.

42.  Without providing Nationstar, or its predecessors, agents, servicers or trustees,
notice of the correct super-priority amount and a reasonable opportunity to satisfy that amount,
including its failure to identify the super-priority amount and its failure to adequately describe
the deficiency in payment as required by Nevada law, the HOA Sale is commercially
unrcasonable and deprived Nationstar of its right to due process.

43.  The CC&Rs for the HOA® provide in Section 7.8, “Mortgage Protection,” that

Notwithstanding all other provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or render invalid the rights
ol the Beneficiary under any Recorded First Deed of Trust encumbering a Unit, made on
good faith and for value.... The lien of the assessments including interest and costs, shall
be subordinate to the lien of any First Mortgage upon the Umnit. ...

44,  The CC&Rs for the HOA provide in Section 7.9, "Priority of Assessment Lien,”

that Nationstar’s Deed of Trust encumbers the Property, even in the event the HOA conducts a

" A true and correct copy of the Declaration of Covenants, Conditions and Restrictions recorded
as Book and Instrument Number 20000307.0091 1 on March 7, 2000, is attached hereto as
Exhibit 8.
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sale pursuant to NRS 116.3116 et seq.

45, Because the CC&Rs contained a Mortgagee Protection Clause in Section 7.9, and
because Nationstar, or its predecessors, agents, servicers or trustees, was not given proper notice
that the HOA intended to foreclose on the super-priorily portion of the dues owing, Nationstar
did not know that it had to attend the HOA Sale to protect its security interest.

46.  Because the CC&Rs contained a Mortgagee Protection Clause, and because
proper notice that the HOA intended to foreclose on the super-priority portion of the dues owing
was not given, prospective bidders did not appear for the HOA Sale, making the HOA Sale
commercially unreasonable,

47.  Buyer, HOA, and HOA Trustee knew that Nationstar would rely on the
Mortgagee Protection Clause contained in the recorded CC&Rs, and knew that Nationstar would
not know that HOA was foreclosing on super-priority amounts because of the failure of HOA
and HOA Trustee to provide such notice. Nationstar’s absence from the HOA Sale allowed
Buyer to appear at the HOA Sale and purchase the Property for a fraction of market value,
making the HOA Sale commercially unreasonable.

48.  Buyer, HOA, and HOA Trustee knew that prospective bidders would be less
likely to attend the HOA Sale because the public at large believed that Nationstar was protected
under the Mortgagee Protection Clause in the CC&Rs of public record, and that the public at
targe did not receive notice, consiructive or actual, that HOA was foreclosing on a super-priority
portion of its lien because HOA and HOA Trustee improperly failed to provide such notice, The
general public’s belief therefore was thal a buyer at the HOA Sale would take title to the
Property subject to Nationstar’s Deed of Trust. This general belief resulted in the absence of
prospective bidders at the HOA Sale, which allowed Buyer to appear at the HOA Sale and
purchase the Property [or a [raction of market value, making the HOA Sale commercially
unreasonable.

49.  The circumstances of the HOA Sale of the Property breached the HOA’s and the
IHOA Trustee’s obligations of good faith under NRS 116.1113 and their duty to act in a

commercially reasonable manner.
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50.  Nationstar is informed and believes that Buyer is a professional property
purchaser,

51.  The circumstances of the TIOA Sale of the Property and 1ts status as a professional
property purchaser prevent Buyer from being deemed a bona fide purchaser for value.

52.  Upon information and belief, Buyer had actual, constructive or inquiry notice of
Nationstar’s first Deed of Trust, which prevents Buyer from being deemed a bona fide purchaser
or lender for value.

53.  Inthe event Nationstar’s interest in the Property is not reatfirmed or restored,
Nationstar suffered damages in the amount of the fair market value of the Property or the unpaid
balance of the Guillory Leoan and Deed of Trust, at the time ol the HOA Sale, whichever 15
areater, as a proximate result of Defendants’ acts and omissions.

FIRST CAUSE OF ACTION

(Quiet Title/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq.
versus Buyer, HOA and all fictitious Defendants)

54.  Nationstar incorporates and re-alleges all previous paragraphs, as if fully set forth
herein.

55.  Pursuant to NRS 30.010 et seq. and NRS 40.010, this Court has the power and
authority to declare Nationstar's rights and interests in the Property and to resolve Counter-
Defendants” adverse claims in the Property.

56.  Turther, pursuant to NRS 30.010 et seq., this Court has the power and authority to
declare the rights and interest of the parties following the acts and omissions of the HOA and
HOA Trustee m foreclosing the Property.

57.  Nationstar’s Deed of Trust is a [irst secured interest on the Property as intended
by NRS 116.3116(2)(b).

58. As the current beneficiary under the Deed of Trust and Guillory Loan,
Nationstar's interest still encumbers the Property and retains its first position status in the chain
of tille for the Property after the HOA Sale and is superior to the interest, if any, acquired by

Buyer, or held or claimed by any other party.
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59. Upon information and belief, Buyer claims an interest in the Property that 15
adverse to Nationstar’s interest.

60.  Upon information and belief, the HOA, the HOA Trustee and the fictitious
Defendants failed to provide proper, adequate notices required by Nevada statutes, the CC&R’s
and due process to Nationsiar and/or its predecessors, and therefore the HOA Sale is void and
should be set aside or rescinded.

61. Based on the adverse claims being asserted by the parties, Nationstar 1s entitled to
a judieial determination regarding the rights and interests of the respective parties to the case.

62. For all the reasons set forth above and in the Factual Background, Nationstar is
entitled to a determination from this Court, pursuant to NRS 40.010, that Nationstar is the
beneficiary of a first position Deed of Trust which still encumbers the Property and 1s superior to
the interest held by Buyer, and all other parties, 1l any.

63. In the alternative, if it is found under state law that Nationstar’s interest could
have been extinguished by the HOA Sale, for all the reasons set forth above and in the Factual
Background, Nationstar is entitled lo a determination from this Court, pursuant to NRS 40.010,
the HOA Sale was unlawful and void and conveyed no legitimate interest to Buyer.

64.  Nationstar has furthermore been required to retain counsel and is entitled to
recover reasonable attorney’s fees for having brought the underlying action.

SECOND CAUSE OF ACTION

(Permanent and Preliminary Injunction versus Buyer)

65.  Nationstar incorporates by reference the allegations of all previous paragraphs, as
if fully set forth herein.,

60. As set forth abave, Buyer claims an ownership intcrest in the Property that is
adverse lo Nationstar.

G7.  Any sale or transfer of the Property, prior to a judicial determination concerning
the respective rights and interests of the parties to the case, may be rendered invalid if
Nationstar’s Deed of Trust still encumbered the Property in first position and was not

extinguished by the HOA Sale.
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68.  Nationstar has a reasonable probability of success on the merits of the complaint,
for which compensatory damages will not compensate Nationstar for the irreparable harm of the
loss of title to a bona fide purchaser or loss of the first position priority status secured by the
Property.

69.  Nationstar has no adequate remedy at law due to the uniqueness of the Property
involved in the case.

70.  Nationstar is entitled to a preliminary and permanent injunction prohibiting
Buyer, its successors, assigns, and agents from conducting a sale, transfer or encumbrance of the
Property if it is claimed to be superior to Nationstar’s Deed of Trust or not subject to that Deed
of Trust.

71.  Nationstar is entitled to a preliminary injunction requiring Buyer to pay all taxes,
insurance and homeowner’s association dues during the pendency of this action.

72, Nationstar is entitled to a preliminary injunction requiring Buyer to segregate and
deposit all rents with the Court or a Court-approved trust account over which Buyer has no
control during the pendency of this action.

73.  Nationstar has been required to retain counsel to prosecute this action and is
entitled to recover reasonable attorney’s fees to prosecute this action.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure versus the HOA and fictitious Defendants)

74.  Nationstar incorporates by reference the allegations of all previous paragraphs, as
if fully set forth herein.

75.  Upon information and belief, the HOA, the [HOA Trustee and all fictitious
Defendants did not comply with all mailing and noticing requirements stated in NRS 116.31162
through NRS 116.31168.

76. The HOA, the HOA Trustee and all fictitious Defendants failed to provide notice
pursuant to the CC&Rs.

77.  Because the HOA Sale was wrongfully conducted and violated applicable law, the

Court should set it aside to the extent {hat it purports to have extinguished Nationstar’s first Deed
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ol Trust and delivered free and clear title to the Property to Buyer,

78.  Because the HOA Sale was not commercially reasonable, it was invalid, wrongful
and should be set aside.

79.  Because the HOA, HOA Trustee and fictitious Defendants did not give
Nationstar, or its agents, servicers or predecessors in interest, the proper, adequate notice and the
opportunity to cure the deficiency or default in the payment of the HOA’s assessments required
by Nevada statutes, the CC&R’s and due process, the HOA Sale was wrongfully conducted and
should be set aside.

80.  Asaproximate result of HOA, HOA Trustee and fictitious Defendants™ wrongful
foreclosure of the Property by the HOA Sale, as more particularly set forth above and in the
Factual Background, Nationstar has suffered general and special damages in an amount not
presently known, Nationstar will seek leave of court to assert said amounts when they are
determined.

81. If it is determined that Nationstar’s Deed of Trust has been extinguished by the
HOA Sale, as a proximate resuft of HOA, HOA Trustee and fictitious Defendants” wrongful
foreclosure of the Property by the HOA Sale, Nationstar has suffered special damages in the
amount equal to the fair market value of the Property or the unpaid balance of the Guillory Loan,
plus interest, at the time of the HOA Sale, whichever is greater, in an amount not presently
known, Nationstar will seek leave of court to assert said amounts when they are determined.

82.  Nationstar has been required to retain counsel to prosecute this action and 1s
entitled to recover reasonable attorney’s fees to prosecute this action.

PRAYER

Wherefore, Nationstar prays for judgment against the Counter-Defendants, jointly and
severally, as follows:
I For a declaration and determination that Nationstar’s interest i1s secured against
the Property, and that Nationstar’s first Deed of Trust was not extinguished by the
HOA Sale;

2, For a declaration and determination that Nationstar’s interest is superior to the
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interest of Buyer, and all other fictitious Detendants;

For a declaration and determination that the HOA Sale was invalid to the extent it
purports to convey the Property [ree and clear to Buyer;

In the alternative, for a declaration and determination that the HOA Sale was
invalid and conveyed no legitimate interest to Buyer;

For a preliminary and permanent injunction that Buyer, its successors, assigns,
and agents are prohibited from conducting a sale or transfer of the Property if it 15
claimed to be superior to Nationstar’s Deed of Trust or not subject to that Deed of
Trust;

For a preliminary injunction that Buyer, its successors, assigns, and agents pay all
taxes, insurance and homeowner’s association dues during the pendency of this
action:

For a preliminary injunction that Buyer, its successors, assigns, and agents be
required (o segregate and deposit all rents with the Court or a Court-approved
trust account over which Buyer has no control during the pendency of this action;
It is determined that Nationstar’s Deed ol Trust has been extinguished by the
HOA Sale, for special damages in the amount of the fair market value ol the
Property or the unpaid balance of the Guillory Loan and Deed of Trust, at the time
of the HOA Sale, whichever is greater;

For general and special damages in excess of $10,000.00;
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10. For attorney’s fees;
|1, [For costs of incurred herein, including post-judgment costs: and

12, For any and all further relief deemed appropriate by this Court.

DATED this /7 A&y of March, 2015.

WRIGHT, FINLAY & LI

Dana Jopdthon Nitz, Esq. (BN 30)
Chelsea A. Crowton, Esq. (SBN 11347)
7785 W. Sahara Ave., Suite 200

Las Vegas, NV, 89117

Tel: (702)475-7964 Fax: (702) 946-1345
dnitz@wrightlegal . nei
cerowlormiwrightiegal . net

Attorneys for Defendant, Nationstar Mortgage, LLC
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AFFIRMATION

Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding DEFENDANT
NATIONSTAR’S ANSWER TQ PLAINTIFF’S COMPLAINT AND COUNTERCLAIM

filed in Case No. A-13-689240-C does not contain the social security number of any person.

DATED this {3,/ day of March, 2015

WRIGHT, FINLAY ,&_my

Dana Jorfathon Nitszsq. (SBN/SG)
Chelsea A. Crowton, Esq. (SBN 11547)
7785 W. Sahara Ave., Suite 200

Las Vegas, NV, 89117

(702) 475-7964; Fax: (702) 946-1345
duitz@wrightlegal. net
cerowtonowrightlegal. net

Aftorneys for Defendant, Nationstar Mortgage, LLC

CERTIFICATE OF SERVICE

Pursuant to NRCF 5 (b). I certify that T am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this U day of March, 2015, I did cause a true copy of NATIONSTAR’S
ANSWER TO THE COMPLAINT AND COUNTERCLAIM to be e-filed and e-served

through the Eighth Judicial District EFP system pursuant to NEFR 9.
Law Offices of Michael F. Bohn, Esq.

Name Lmail
Eserve Contact officef@bohnlaw(irm.com
Michael F Behn Esq nibaling:bohnlawfirm.com

The Cooper Caslte Law Firm, LLP

Name Email

Jason Peck, Esq. [asonpeckiicefinm.con

6‘/31,{

An Employee of WRIGHT, FINLAY & ZAK, LLP
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Branch :FLV,User :CON2 Comment: Station Id :XKQQ

IHIHINIIIHIIHIHMIHHHIHHHIHIH

125-0603582

Fee: 319.99 RFTT. §1,647.30
NIC Fee: $0.08

APN: 163-19-311-015
AFxRP.T.T.: §1,647.30
Escrow NO.: 07-D1-6578DH

WHEN RECORDED MAIL DEED B1/2512087 13:38:50
ﬂ:fmﬁgmmm TO: T20070814336
4641 Viareggio Cozt Requestor:

5= GRERT ANERICAN TITLE

@EMQQMM&Am_, Debbie Conuay R

Clark County Recorder Pgs: 8
GRANT, BARGIN, SALE DEED

THIS INDENTURE WITNESSETH: Thet Bakers Finnaciel Power Group LLC, A Limited Iishility

For volueble consideration, receipt of which is bereby acknowledged, hereby Grant, Barpgin, Sell end
Convey to Muonique Guillory, A Single Woman

ATl thnt rea! property situnted in the County of Clark, State of Nevada, boundsd and described es follows:
SEE EXHIBIT "A"

SUBJECT TO: 1. Taxes for the surrent Escal year.
2. Rights of way, reservations, restrictions, ensements and canditions of record.

CLARK,NV Page | of 8 Printed on 12/19/2014 5:01:07 AM

Document: DED 2007.0125.3582

JA0302



Branch :FLV User :CON2

CLARK NV

Comment;

Together with all an singular the tenements, hereditaments and appurtenances thereunio belonging or in
BTy Wike Appertaining.
Witnees myfour hand(s) this_ & & day of Jdaor “ﬂ'f‘} , 2007

Bakers Financia] Power Gronp, LLC
By: Justin , Presadent

FRECRPET RLTE WL I TR ELE CPRERIA 'S v

WNOTARY PLBLIC
CTATE OF MEVADA

STATE OF NEVADA andke s ik
COUNTY OF CLARY. Latik sHLDEN

L Ea0g

Cn Qggug_f_g 27 !‘Zﬂb‘! persanally appeased before me, o Notary Public, Justin Baker, personally
known (or proven) to me to be the person(s) whese neme(s) is/nre subscribed to the within lnstrument and

who ackmowledged thst be/she/they executed the instnoment.

Molery Public

Station Id :XKQQ

Page 2 of 8 Printed on 12/19/2014 5:01:07 AM

Document: DEID 2007.0125 3582
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Branch :FLV User :CON2 Comment: Station Id :XKQQ

EXHIBIT "A"

PARCEL ONE (1):

Lot Beventy (70) in Biock Oue (1) of CONQUISTADOR/TOMPKINS-UNTE 2, as shown
by may thereof on fl= in Bokk 93 of Plats, Page 1, in the Office of the Cannty Recorder of
Ciark County, Nevada.

PARCEL TWO (2):

A pon exchusive essement for ingress, egress and FPuoblie Eitility Purposes on, over and
Across the Private Streets on the Map Referenced Herelnsbove, which easement is

Appurtenant to parcel one (1).

CLARIKK,NV Page 3 of 8 Printed on 12/19/2014 5:01:08 AM

Document; DED 2007.0125.3582
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Branch :FLV,User :CON2 Comment:

CLARK,NV

%C{_aﬁ%cz:ﬁ‘ion W

APN: 163-19-311-015
Affix RP.T.T.: $1,647.30
Escrow NO.: (7-01-6578DH

WHEN RECORDED MAIL DEED

AND TAX STATEMENTS TO:
Monique Guillory

4641 Viareggio Court

Las Veps, NV 89147

GRANT, BARGIN, SALE DEED

THIS INDENTTU/RE WITNESSETH: That Bakers Financial Power Group LLC, A Limited Liability

For valuable consideration, veceipt of which is bereby acknowledped, bereby Grant, Bargain, Sell and
Convey to Monique Guillary, A Single Woman

All that real property situated in the County of Clark, State of Nevads, bounded and described as follows:

SEE EXHIBIT "A"

SUBJECT TO: 1. Tuxes for the current fisca) year.
2. Rights of way, reservations, restnctions, easements and conditions of record.

Station 1d :XKQQ

Page 4 of 8 Printed on 12/19/2014 5:01:08 AM

Dacument: DED 2007.0125.3582
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Branch :FLV User :CON2 Comment; Station Id :XKQQ

Together with ail an singular the tenements, hereditaments and appurtenences thereunto belonging or in
amywise appertaining.

‘Witness my/our hand(s) this Z 2 dry of \) g wol \} , 2007

Balkers Financial Power Group, LLC

Y

By: Justin Bak#r, President

. 1at
PRV TR EL Y PR R . L

” f:lf“\ - ruauc:
AN CTATE NOF MEVADA

219
“}J

STATE OF NEVADA a0 st o Clark
COUNTY OF CLARK | 57 waTIE MOLDEN Ag
Na: n., 1,1-,' .
: R e e 4.
ﬁ‘-‘{l_‘.,- v L - - B ":_!' LA

- On d@ﬂuﬂN 27 Jw-' personally appeared before me, a Notary Public, Justin Baker, personally
known (or prnven) to me to be the person{s) whose name(s) is/are subscribed to the within instrement and
who acknowledped that he/she/they executed the instrument.

Notary Public

CLARK,NV Page 3 of 8 Printed on 12/19/2014 5:01:08 AM
Document: DED 200701253582
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Branch :FLV,User :CON2 Comment; Station Id :XKQQ

EXHIBIT "A"

PARCEL ONE (1):

Lot Seventy (70) in Block One (1) of CONQUISTADOR/TOMPEINS-UNIT 2, as shown
by map thereof on file in Bokk 93 of Plats, Page 1, in the Office of the County Recorder of
Clark County, Nevada,

PARCEL TWO (2):

A nep exclusive ensement for ingress, egress and Public Utility Purposes on, over and
Across the Private Sireets on the Map Referenced Hereinabove, which easement is
Appnritenant ta parcel one (1).

CLARK,NV Page 6 of 8 Printed on 12/19/2014 5:01:08 AM
Document: DED 2007.0125.3582
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Branch (FLV User :CON2 Comment; Station Id :XKQQ

STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Numberis): For recorders nptional nse only
a) 163-19-311-015 Docoment/Instrunsentd:

b) Book Page
c} Date of Recording:
d) Notes:
X Type of Froperty P
t} [} Yacant Land b) [} Single Fam. Res.
t} [J Condo/Twahse d) [*] 2-4 Plex
e} [] Apt. Bldg ) ] Commi/indl
B [] Apricnlneat b} [} Mebilc Home
3. Tota! Veloe/Sales Price of Property $323 000.00
Deed fu Liru of Forechasure Ealy { value of property) 5
Tranafer tux value £333.000.00
Real Propesty Tranchey Tax Dus: _ 31,647.30
4, I Exsmpiios Clalmed
8} Tropsfer Tox Exemption per WILS 375,090, Section
%) Explain Reason for Excrmoption:
5. Partial Interest: Perreniage belnp fransferred: %

The undersigned declarss and acknowledgss, under penaity of petinry, pursuant to NR5.375.050 and
NRS 375.110, that the information provided is correct to the best of their information end belief, apd can
be supported by documentstion if called upon to substastiate the mformation provided herein.
Furthermare, the dissllowance ofyany ciaimed exemption, or other determinaton of additiona] tax due,

Capacity

Sipoature Capacity dféj&l ‘L

SELLER (GRANTOR} INFORMATION (REQUIREEY) BL 7
Print Bakers Finenziat Pawer Group, LLC Print Moniquz Guiliory
MName Nems:
Address: 464) Viareggio Court Address: 4641 Vierepgio Court
Ciry: Las Yepas NV 89147 City: Las Vegas, NV 80147
COMPANY/PERSON REQUESTING RECORDING (required if net sellsr or baryer)
Great American Titks
3137 E. Warm Springs, Suitz 200
Las Vegas NV, 89120

Ezcrow Ne  07-01-6576DH [AS A FUBLIC RECORD THIS FORM MAY BE RECORDED)

CLARK.NV Page 7 of 8 Printed on 12/19/2014 5:01:08 AM
Document: DED 2007.0125.3582
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Branch :FLV,User :CON2 Comment: Station Id - XKQQ
=
STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s): For reeorders optional nse paly
a) 163-19-311-5 Document/Instruomentd#: '
b) Book Page:
c) 5—- Dste of Recording:
) Notes:
2.  Type of Property
8} [} Vacant Land b}kl’ Sinple Fam. Res.
c) [5] Condo/Twnhse d) [] 24 Plex
e} [.] Apt. Bidg f) [} CommlTndi
g] [] Apricultural h) [} Mobile Home
3.  Total Value/Sales Price of Property $323,000.00
. Deed in Lien of Foreclosure Only { value of property) ¥
Tramsfer tax velus £323,001).00
Real Property Transfer Tax Due: $1,647.30
4. HExemption Claimed
a} Transfer Tax Exemption per NRS 375,090, Section
b) Exgplain Reason for Exemption
5. Pertlal Inferest: Percentage belng transferred: %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS.375.060 and
NRS 375.110, that the information provided is correct to the bast of their information and belief, and can
be supported by documentation Uf called upon to substaotiate the information provided herein.
Furthermore, the disallowance ofany claimed exemption, or otber determination of additional tax due,
may resuit in g penglty of the tax due plus interest at 1% per month. Pursuvant to NRS 375.030,
the Buyer angSellgf shall v and severlly liable for any additional amount owesd.
- i Self
Signature Capacity Al vl
Signature [Q:{» Ll Capacity W
SELLER {GRANTOR) INFORMATION (REQUIRED} BUYER (GRANTEE) INFORMATION (REQUIRED)
Prmt Bakers Financial Power Group, LLC Print Monique Guillory
Name: Name:
Address: 4641 Viareggio Court Address: 4641 Viareggio Court
City:  Las Vegas NV B9147 City:  Las Vegas, NV 89147
COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)
Great Amencan Title
3137 E. Warm Springs, Suite 2({
Las Vegus NV, 85120
Escrow No  07-01-65780H (AS A PUBLIC RECORD THIS FORM MAY BE RECORDED) %
CLARK, NV Page 8 of 8 Printed on 12/19/2014 5:01:08 AM

Document: DED 2007.0125.3582
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Branch :FLV User :CON2

CLARK NV

Comment:

AR

] 20070125-0003583
Fea: $00.08
Asse 's Parcel Number:
163;5;:-3::1?51; e N/C Fee: $0.00
Return Fo: L0
FIRST MAGNUS FINANCIAL CORPORATION 0172502007 13:30:59
507 N. WILMOT 126070014336
TUCSON, AZ 85711 Requestor:
ORERT AMERICAN TITLE
Prepared By: -
i A
FIRST MAGNLIS FINANCIAL CORPORATION Debbie Conway
603 N. WILMOT Clark County Recorder  Fgs: 27
TUCSON, AZ B5711 v
1] 3 :

FIRST MAGNUS me&cunpnﬂmmm (_f

. : (3 Space Above This Line For Recording Data] f

DEED OF TRUST

LOAN NO.: 5040782241 MIN 100039250407822414
ESCROW NO.: 07-01-6578DH MERS Phone: 1-88B-679-6377
DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Centain rules regarding the usage of words used in $his docnment are
alse provided in Sectien 16,

{A) *Security Instrument™ means this documnent, which is dated
together with all Riders 1o this docyment,

ﬁ& *Barrower” is
NIHJUE GUILLORY, A SINGLE WOMAN

JANUARY 17, 2007

Borrower is the trustor under this Security Instrument.

C) "Lender” is
IRST MAGNUS FINANCIAL CORPORATION, AN ARIZONA CORPORATION

Lender is a CORPORATION . -
arganized and existing under the Jaws of ARIZONA .
mu-ﬂﬂi_éj

Forrm 3029 1/01
LENDER SUPPORT SYSTEMS ENC. MERSGANV.NEW ({14/06)

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
WITH MERS

V-6A(NV) (0510) Page 1 of 15

Pape | of 27

Document: DOT 2007.0125.3583
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Printed on 12/19/2014 5:01:08 AM



Branch :FLV User :CON2

CLARK, NV

Comment:

Lender's address is
603 North Wilmot Road, Tucson, AZ BS711
(D) "Trustee” is
GREAT AMERICAN TITLE .
(E) "MERS" js Morigape Electronic Regisiration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's surcessors and assigns. MERS i3 the beneficiary
under this Security Instrument. MERS is organized and existing undec the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flini, MI 48501-2028, tel. (888} 679-MERS.
(F) "Notc" means the promissory note sipgned by Borrower and dated JANUARY 17, 2007
The Note stales that Borrower owes Lender
TWO HUNDRED FIFTY EIGHT THOUSAND FOUR HUNDRED AND NOMOO X X X X X X X X X

Dollars
fus. s 258,400.00 } plus interest. Borrower has promised 1o pay this debt in regular Periodic
Paymenls and to pay (he debt in full not later than FEBRUARY 01, 2037 .
{G) "Property” means the property (hat Is described below under the heading *Transfer of Rights in the
Pro -
{H}pf;,wuan“ means the debi evidenced by the Note, plus interest, any prepayment charges and late charges
due ander the Note, and all sums due under this Security Instrument, plus interest.
{(I) "Riders* means all Riders 1o this Security Instrument that are execuled by Borrower, The [following
Riders are to he execuled by Borrower jcheck box as applicable):

XX Adjustable Rate Rider L1 Condominiom Rider (7 1-4 Family Rider

[ Graduated Payment Rides Planned Unit Development Rider [__] Biweekly Payment Rider
[ 1Ballcon Rider [T Rote Improvement Rider ] Second Home Rider
Ulhe]-(s) [specify] INTEREST-ONLY ADDENDUM TO ADJUSTABLE RATE RIDER

ADDENDUM TO ADJUSTABLE RATE RIDER

(I} "Applicable Law" means afl controlling applicable federal, slale and local siatutes, regulalions,
ordinances and administrative rules and orders (that have the effect of law} as well as all applicable final,
non-appealable judicial opinions.

{K) "Community Association Bues, Fees, and Assessments® means all ducs, fees, assessments and other
charges that are imposed on Borrower or the Property by a comdominium associslion, homeowners
association or stmilar organizalion.

(L) "Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by
check, dralt, or similar paper instrumenl, which i5 [nitfated through an electronic lerminal, telepbonic
instrument, computer, or magnetlc (ape so as to order, instruct, gr authorize 2 fnancial instifution to debit
or credit an account, Such term includes, but Is nol limited o, point-cf-sale transfers, awtomated leller
machine (ransactions, fransfers initiated by telephone, wire transfers, and auiomated tlearinghouse
transfers.

{#M) "Escrow [tems™ means these items {hat are described in Section 3.

(N) "Miscelianeous Proceeds™ means any compensation, setifement, award of damages, or proceeds paid
by any third pasty (other than insurance proceeds paid under the coverages described in Section 5) for: (1)
damage to, or destruction of, the Property; (ii} condemnation or other 1aking of all or any par of the
Praperty; (iii} coaveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the

value and/or condition of the Property.
(O) "Morigage Insurance™ means insurance protecting Lender against the nonpayment of, or defzult on.

the Loan.
{P") "Pericdic Payment” means the regularly schedeted amount due for {ij principat and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

mu;m

V-6A{NV) (0510) Page 2 of 15 Form 3029 1/01

Station 1d :XKQQ

Page 2 of 27 Printed on 12/19/2014 5:01:09 AM

Document; DOT 2007.0125.3583

JAO312



Branch :FLV,User :CON2

Comment:

(Q) "RESPA" means the Real Estate Settlement Procedures Act (32 1).5.C. Section 2601 et seq.) and Its
implementing regulation, Regulation X (24 C.F.R. Part 3500). as they might be amended from time to
time, or any additivnal or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrurent, "RESPA" refers 1o all requirements and restrictions that are imposed in regard
to a2 "federally related mortgage loan” even if (he Loan does not qualify as a "federally related morigage
loan” under RESPA.

(R) "Successor in Interest of Borrower® means any party thai has Izken title 1o the Properly, whether or
net that parly has assumed Borrower's oblipetions under the Note and/ar this Security lostrumenl.

TRANSFER OF RIGHTS IN THE PROPERTY

The bheneficiary of this Securily Instrument is MERS (solely as pominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and medifications of the Note: and (ii)
the performance of Berrower's covenants and agreements under this Secarity lnsirement and the Note. Far
(his purpose, Borrewer irrevacably prants and conveys to Trusiee, in trust, with power of sale, the
following described property located in the COUNTY [Type of Recurding Jurisdiction]
of CLARK [Name ol Recording Jurisdiction):

LEGAL DESCRIPTION ATTACHED HERETO AND MADE PART HEREOF _..... AND BEING MORE
PARTICULARLY DESCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREQF.

Parcel [D Number: 163-19-311-015 which currently has the address of
4641 VIAREGGIO COURT [Street)
LAS VEGAS [City), Nevada 89147 [Zip Codel

{"Property Address™}:

TOGETHER WITH all the improvemenis now or hereafter erected on the property, and all
easements, appurlenances, and fixtures now or hereafier a part of the property. All replacements and
additions shall also be covered by this Security instrument. All of the foregoing is referred to in this
Securily Instment as the "Property.” Borrower understands and agrees (hat MERS halds only legal title
to the inlerests granted by Borrower in this Security Instument, but, If necessary 1o comply with taw or
eustam, MERS (as nominee for Lender and Lender’s successors and assigns) has the right: 1o exercise any
or all of those interests, including, but not limiled to, the right to loreclose and sell the Property; and to
take any action required of Lender including. bul not limited to, releasing and canceling this Security
lustrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estale hereby conveyed and has
the right to grant and convey (he Property and that the Property is unencumbered, except for encumbrances

wamdt¥) G

V-6A(NV) (0510) Page 3 of 15 Form 3029 1/0]
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Branch :FLV,User :CON2 Comment:

CLARICNY

of record. Borrower warrants and will defend penerally Lhe title to the Property against all claims and
demands, subject 1o any encumbrances of recond.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenarts wilh limited variations by jurisdiclion to conslisute a uniferm security [nstrument covering real

roperty.
d SKIIFDRM COVENANTS. Borrower and Lender covenant znd apree as  follows:

1. Payment of Principal, Interest, Escrow Itemsz, Prepayment Charges, end Latec Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Nole and any
prepayment charpges and late charges due under the Note. Borrower shall also pay funds for Escrow ltems
pursuant o Secilon 3. Payroents due under the Note and this Securily Instrument shall be mpde in U5,
currenicy. However, i any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned (0 Eender unpaid, Lender may require that any or all subsequent paymenis
tue under the Note and this Security Instrument be made in one or more of the fnlluwing orms, as
selected by Lender: {a) cash; {b) money order; (c) cenified check, bank check, weasurer's check or
cashier's check, provided any such check is drawn upon an instiiulion whose deposits are Insured by a
federal agency, instrumentatity. or entity; or (d} Electronic Funds Transfer.

Payments are deemed received by Lender when received at the {ocation designaled in the Note or at
such olher location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partizl payment If the paymeni or partial payments are insufficient io
bring the Loan current. Lender may accept any payment or partial paﬁmenl Insufficient to bring the Loan
current, without waiver of any rights hercunder or prejudice 1o its rights 1o refuse such paymeni or partial
payments in the fulure, but Lender is not uhliﬁaled to apply such payments at the time such payments are
accepied. IF each Perindic Paymeni is applied as of its scheduled due date, then Lender need not pay
interest on unagplled funds. Lender may hold such unapplied funds until Borrower makes paymest to bring
the Loan current. If Borrower does rol do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower, If not applied earlier, such funds will be applied te the cutstanding
principal balance under the Nole immediately prior 10 foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and apreemenis secured by this Security
Instrument.

2. Application of Payments or Proceeds. Excepl as otherwise described in this Seciion 2, ali
payments accepted and applied by Lender shall be applied in the following order of priority: (3) interest
due under the Note: (b) I;Jnrincl al due under the Nole; {c) amvunts dve under Section 3, Such paymenis
shall be applied 1o each Perindic Payment in the order in which it became due. Any remaining amounis
shali be applied first 1o late charges, secend to any other amounts due uhder this Security Instrument, and
then to reduce the principal balance of the Note,

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, 1he payment may be applied to the delinguent payment and
the late charpe. If more than one Periodic Payment is outsianding, Lerder mny apply any paymeni received
from Borrower to the repayment ol the Periodic Payments if, and to the exient that, each paymenl can be
paid [n full. To the extent that any excess exisls afier the payment is applied (o the full payment of one or
more Perlodic Payments, such excess may be applied to any late charges due. Volunlary prepayments shall
be applied first to any prepayment charges and then as described in the Nole.

Any aprlicaliun ol payments, insurance dproceads. or Miscellaneous Proceeds lo principal due under
the Nule shall not extend or postpone (he due date, or change the amount, of the Perindic Payments.

3. Funds for Escrow Items. Borrower shatl pay to Lender on the day Periodic Payments are due
under the Note, until the Nete is paid in full, a sum (the “Funds”) to provide for payment of amounts due
for: (a) taxes and assessments and other iterns which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b} leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (dY Morigage Insurance
premiums, If any, or any sums payable by Borrower 1o Lender in liew of the paymenl of Morigage
Insurance premiums in accordance with the provisions of Section 10. These jtems are called "Escrow
ltems.” At originalion or al any time during the termn of the Loan, Lender may require that Commanity
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow llem. Borrower shall promptly furnish to Lender all notices of amounts to
be pald under this Sectiun. Borrower shall pay Lender the Funds for Escrow llems unless Lender waives
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Borrawer's cbligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation 1o pay to Lender Funds for any or all Escrow ltems at any fime. Any such waiver may only be
in writing. In the event of such walver, Borrower shall pay directly, when and where payable, lhe amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, if’ Lender requires,
shall furnish to Lender recelpts evidencing such paymenl within such time peried as Lender may require,
Borrower's obligation 10 make such paymenis am:l‘f ta provide receipts shall for alt purposes be deemed 1o
be a covenant and agreement conlained {n this Security Instrument, as the phrase "covenant and agreement”
is used in Sectlon 9. 1If Borrower is ebligated 10 pay Escrow Items directly, pursoant 1@ a waiver, and
Borrower fails to pay the amount due for an Escrow ltem, Lender may exercise its rights under Section 8
and pay such amowr{ and Borrower shail then be obilgated under Section § o repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow ltems at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under Lhis Section 3.

Lender may, at any time, collect and hold Funds in an amouni (a) sufficient to permit Lender ta apply
the Funds at the time specified under RESPA, and (b) nol to exceed the maximum amount a lender can
require under RESPA. Lender shail estimate the amount of Funds due on the basis of current dalz and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.

The Funds shall be held in an instituiion whose deposits are insured by a federal agency,
instrumeniality, or entity {including Lerder, if Lender is an institution whose deposlis are se insured} or in
any Federal Home Loan Bank. Lender shall apply the Funds 1o pay the Escrow Items no later than the time
specified under RESPA. Lender shali not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow liems, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. tnless an agreement is made in writing
or Applicable Law reguires interest {o be paid on the Funds, Lender shall nat be required (o pay Borrower
any interest or earnings on the Funds, Borrower and Lender can agree in writing, however, that inlerest
shall be paid on the Funds. Lender shall pive to Borrower, without charge, an annual accounting af the
Funds as required by RESPA.

If there Is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. [f there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall nouify Borrower as reqeiredl by RESPA, and Borrower shall pay to
Lender the amount necessary lo make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Bomrower shall pay to Lender the amount necessary to make
up the deficiency {n accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Securily Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessmenis, charges, fines, and impositions
attributable to the Property which can altajn priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessmenls, if any. To
the extent that these items are Escrow llems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priorily over (his Securlty Instrument unless
Botrower: (a} agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
{o Lender, but only so long as Borrower is performing such agreement; (b) contests (he lien in good faith
by, or defends against enforcement of the lien in. legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those procerdings are pending, but only vntil such proceedings
are concluded: or (c) secures from the holder of the lien an agreement savsfactory 10 Lender subordinating
the lien (o this Securlty Insirument. If Lender determines that any part of Lhe Property is subject to a fien
which can atiain prority over thls Security Instrument, Lender may give Barrower a notice identifyinp the
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lien. Within 10 days of the date on which that nolice is given, Borrower shall salisfy the lien or take one or
more of the actions set forth ahove in this Section 4.

Lender may require Bamower to pay a one-me charge for a real estale lax verification and/or
reperting service used by Lender in connection with this Loan.

5. Property Insursnce. Borrower shall keep the improvements now existing or hereafier erecied on
the Property insured against loss by fire, hazards incloded within (he term "extended coverage,” and any
other hazards including, but not Hmiled lo, earthquakes and floods, for which Lender requires itsurance.
This insurance shall be maimained in the ambunis {including deductible levels} ard for the periods that
Lender requires. What Lender requires pursuant to the preceding seniences can change during the temm of
the Loan. The insurance carrter providing the inswrance shali be chosen by Borrower subject to Lender's
right to disapprove Borrower's cholce, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in conpection with this Loan, either: {3a) a one-ime charge for flood zone
determination, certification and tracking services; or (b) a one-time charge for flood zone determination
and certification setvices and subsequent charges each time remappings or similar changes occur which
reasorably might! affect such defermination or certification, Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Manzgement Agency in connection with the
review of any fleod zone detenminalion resulling from an objection by Borrower.

If Borrower [ails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense, Lender Is under no obligation 1o purchase asy
particular type or amount of coverage. Therefore, sech coverage shall cover Lender, but might or might
nat prolect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazargd or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of (he insurance coverage so obtained might sipnificantly exceed the cost of
insurance that Borrower could have obiained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounis shall bear interest
it the Nete rate from the date of disbursement and shall be payable, with such interest, upon natice from
Lender 1o Borrower requesling payment,

All insurance policies required by Lender and senewals of such policies shall be subject 1o Lender's
right to disapprove such policies, shall include a siandard morigage clause, and shall name Leader as
mortgagee and/or as an additional loss payee. Lender shall have the right (0 hold the policies and renewal
certificates. If Lender requires, Borrower shalt promptly give 1o Lender all receipts of paid premiums and
renewal notices. If Borrower gblains any form of insurance coverape, not atherwise required by Lender,
for damage o, or destruction of, the Property, sich policy shall include a standard morigage clause and
shall name Leader as monigagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt nolice lo the insurance carrier and Lender. Lender
may make proof of loss if net made prompily by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoralion or repair of the Property, il the resioration or repair Is economically feasible and
Lender's securily is not iessened. During such repair and restoration period, Lender shall bave the right to
hold such Inserance proceeds until Lender has had an opponunity to Inspect such Property to ensure the
wotk has been compteted to Lender's saiisfaction, provided that such inspection shail be underiaken
prompily. Lender may disburse proceeds for the repairs and resioration In a single payment or in a serjes
of progress paymenis as the work is completed. Unless an agreement is made in wriling or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required (o pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, refained by
Borrower shall not be paid out of the insurance procesds and shall be the sale obligation of Bomuwer. If
the resloralion or repair is ned economically feasible or Lender's security would be lessened, the inswrance
proceds shall be applied to the sums secured by Lhis Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the grder provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and scitle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender thal the
insurance carrier has offered 1o settle a claim, then Lender may negotiate and selile the claim. The 30-day
perind will begin when the notice is given. In cither event, or if Lender acquires the Property under
dection 22 or otherwise, Borrower hereby assipns 1o Lender (2) Borrower’s rights to any insurance
proceeds in an amownl not lo exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights {pther than the right to any refind of uneasned preminms paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable fo the
coverage of the Property. Lender may use the insurance proceeds elther to repair or resiere the Property or
{0 pay amounts unpaid under the Nole or this Securily Instrumeni, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, amd use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue lo occupy the
Property as Borrower's principal residence for at least one year afier the date of occupancy, unless Lender
otherwise agrees in wriling, which consent shall not be unreasonably withheld, or anless extenuating
circmstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall nol
destroy, damape or impair the Property, allow the Property 1o deteriprate or commit waste on the
Property. Whether or not Borrower is residing in the Property. Borrower shall maintain the Property in
order {o prevent the Property from deterioraling or decreasing in value due to its condition. Unless il is
determined pursuant to Section 5 thai repair or resteration [s not ecopomically feasible, Borrower shall
prompily repair the Property if damaged to avoid further delerioration or damage. I insurance or
condemnation proceeds are paid in connection with damage lo, or the taking of. the Propenty, Bormower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may dichurea proceads for the repalrs and restoration in a single payment or In a series of
progress paymenls as the work is completed. If the insurance or condemnation preceeds are not sufficient
to repair or restore the Property, Bommower is not relieved of Borrower's obligation for the completlon of
such repair or resloration.

Lender or its agent may make reasonable entries upon and inspections of the Properdy. I it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior {o such an inlerior Inspection specifying sach reasonable cavse.

8. Borrower's Loan Application. Borrower shall be in defaudt if, durlng the Loan appHeation
process, Borrower or any persons or entities acling at the direction of Borrower or with Borrower's
konowledge or consent pave materially false, misleading, or inaccurate information or staiements (o Lender
for failed to provide Lender with wmaterial information) in connection with the Loan. Material
representations include, but are not limited ip, zepresentations concerning Borrower’s occupancy of the
Property as Borrower's principal residence.

5. Protection of Lender's Interest in the Property end Rights Under this Security Instrument, Il
(2} Borrower fails 1o perform the covenants and agreements contained in this Security Instrument, (b} there
is a legal proceeding that might sigrilicantly affect Lender's interest in the Property and/or cights under
this Security Instrumesnt {such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrumen! or lo enforce laws or
regulations). or {c) Borrower has abandoned the Property, then Lepder may do and pay for whatever is
ressonable or appropriate to protect Lender's interest in the Property and riphts under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Properly. Lender's actions can include, but are not limited to: {a) paying any sums secured by a lien
which has priority over this Security Instrument; (b} appearing in court; and () paying reasonable
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altorneys' fees fo protect its inlerest in the Property and/or righis under this Security Instrument, including
ils secured position in a bankrupicy proceeding. Securing the Property includes, but is not limited to,
enlering the Property 1o make repairs, change locks. replace or board up doors and windows, drain water
from }][EE, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. 11 is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 8.

Any amounts disbursed by Lender under this Section 9 shall become additional debl of Borrower
secured by this Securlty Instrument. These amounts shall bear interest 8t the Note rate from the date of
disbursement and shall be payable, with such interest, npon notice from Lender to Borrower requesting
payment.

IT this Security Insirument is on a leasehold, Borrower shafl eomply with @ll the provisions of the
lease. If Borrower acquires (ee title o the Property, the leasehold and the Fee title shall not merge unless
Lender aprees to the merger in writing.

10. Mortgage Insurance, 1f Lender required Morigage Insurance as a condition of making the Loas,
Barrower shall pay the premiums required {0 maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance caverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separalely designated payments
toward the premiums for Mertgage Insurance, Bomrower shall pay the premiums required to obtain
coverage substanlially equivalent to the Monigage Insurance previously In effect, at a cost substantially
equivalent to the cost 10 Borrower of the Morigage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Morigage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurancr coverage ceased to be in effect. Lender will accept, use and retain these
payments as & non-refundzsble loss reserve in Hew of Morgapge Insurance. Such loss reserve shafl be
non-refundable, notwithstanding the fact that the Loan is ultimately paid In full, and Lender shall nol be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require Ioss
reserve payments if Mongage Insurance coverage {in the amount and for the period that Lender requires)
pmvidetf by an insurer selected by Lender apain becomes avalizble, is nbtained, and Lender requires
separately designated payments toward the premiums for Morigage Insurance. If Lender required Morigage
Insurance as a condition of making the Loan and Borrower was required to make scparately designaied
payments toward the premiums for Mongage Insurance. Borrower shall pay the premiums required to
maintain Mortgage Insusance in effect, or 1o provide a non-refundable luss reserve, untl Lender's
requirement for Morigage Insurance ends in accordance with any wiilien agreement between Borrower and
Lender providing for such termination or until lermination is required by Applicable Law. Nothing in this
Sectlon 10 affects Borrower's abligation te pay inlerest al the rate provided in the Note.

Murigage Insurance reimburses Lender (or any enlity that purchases the Note) for certain losses it
may Incur if Borrower does nol repay the Loan as agreed. Borrower is not a party to the Morigage

Insurance.
Morigage insurers evaluate their total risk an all such Insurance in force from time to time, and may

enier info agreements with other parties that share or modify their risk, or reduce losses. These agreemenls
are on terms and conditions that are satisfactory te the mortpage insurer and the other party (or parties) 1o
these agreements. These agreements may require the morigage insurer to make payments using any source
of funds that the mortgage insorer may have available (which may include funds obtained from Morigage
Insurance premiums).

As a result of these agreements, Lender. any purchaser of the Nole, another inswrer, any reinsurer,
any olher entity, or any afliliate of any of the foregoing, may receive (directly or indirectly) amounis that
derive from {or might be characlerized as) a portlon of Borrewer's payments for Morigage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk. or reducing losses. If such agreemeni
provides that an affiliate of Lender fakes a share of the insurer’s risk in exchange for a share of the
premiums paid {o the insurer, the arrangement is ofien termed "captive reinsurance.” Further:

{a) Any such agreements will not affect the amounts that Borrower has sgreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they wiil not entitle Botrower to any refund.

o
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law, These rights
may ieclnde the right to rective cerlain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated sutomaticaily, and/or to receive a
refund of any Mortgage Inqurance premiums Lhat were unearned st the time of such cancellation or
terminetion.

I1. Assignment of Miscclianeous Procesds; Forfeiture, All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaped, surh Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economitally feasible and Lender’s security is nat lessened.
Daring such repair and restoration period, Lender shall have the right to hold such Miscellaneous Praceeds
until Lender has had an apcrnﬂunily to inspect such Property 1o ensure the work has been completed o
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a seres of progress paymenis as the wark s
compleled. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellancous Proceeds, Lender shall not be required to pay Borrower any Interest or earnings on such
Miscellaneous Proceeds, I the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscelaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or nol then doe, with the excess, il any, paid to Berrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in valoe of the Property, the Miscellangous
Praceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial 1aking, destruction, or loss in value is equal ta ar
greater than the amount of the sums secured by this Security Insirument immediately before the partial
laking, destruction, or loss in value, unless Borrower and Lender elherwise agree in writing, the sums
secured by this Secority Iastrument shall be reduced by the amount of the Miscellaneous Proceeds
muitiplied by the following [raction: {a) the total amount of the sums secured immediately before the
partial taking, destruction, or lpss in value divided by (b) the fair market vaiue of the Property immediately
before the partial taking, destruction, or loss in value. Any balance shall be paid (o Borrower.

In the event of a parifal taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking. destruction, or loss in value is less than the
amount of the sums secured immediately before the partial laking. destriection, or less in value, unless
Borrower and Lender otherwise agree in writlng, the Miscellaneous Proceeds shall be applied (o the sums
secured by this Securlty Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Bomower that the
Opposing Party (as defined in the next sentence) offers 1o make an award Lo settle a claim for damages,
Borrower fails 1o respond 1o Lender within 30 days afler the daie the notice is given, Lender is authorized
to coliect and apply the Miscellanesus Proceeds elther to restorstion or repair of the Property er (o the
sums secured by this Securily Instrument, whether or not then due. "Opposing Party” means the third panty
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a cight of action in
repard to Miscellaneous Proceeds.

Borrower shall be In defanlt if any action or proceeding, whether civil or criminal, Is begun {kat, In
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Insirument. Borrower can cure such a defaull and, if
acceleration has occurred, rrinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling thst, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Propevty or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable (o the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are nnt applied 1o restoration or repair of the Property shall he
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not 8 Waiver. Extension ol the time for
payment or modification of amortization of the sums secured by this Security Instrument pranted by Lender
lo Berrower or any Successor in Interest of Borrower shall not operale to release the Hability of Boarrower
or any Successors in Interest of Borrower. Lender shall not be required te commence proceedings against
any Successor in Interest of Barrower or to refuse 1o extend time for payment or otherwise modify
amostization of the sums secured hy this Security Instrument by reason of any demand made by the original
Borrower or any Successors in [nterest of Borrower, Any forbearance by Lender In exercising any right ar
remedy including, withoul limitation, Lender's acceptance of paymenis from third persons, entitics or
Successprs in Interest of Bormower or in amounis Jess than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Linbility; Co-signers; Successors and Assigns Bound. Borrower covenanis
and agrees that Borrower's obligations and lability shall be joint and several, However, any Borrower who
co-signs this Security instrument but does not execute the Nete (a "co-signer”): (a) is co-signing this
Security Enstrument only to morigage, grant and convey the co-signer's interest in the Property under the
ierms of this Security Instrument; (b} is not personally obligated 1o pay the sums secured by this Security
Instrument; and (c) agrees thal Lender and any other Borrower can agree 1o extend, modify, forbear or
make any accommodaiions with regard to the terms of this Security Instrument or the Nole without the
£0-5igner’s consenl.

Subject to the provisions of Section 18, any Successor In Inlerest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and Is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security [nstrument. Bormower shall not be released from
Borrower's obligations and liability under this Securily Instrumeni unless Lender agrees (o such release in
writing, The covenants and agreements of this Security Instruient shafl bind {except as provided in
Section 20} and benefit the successors and assigns of Lender.

14. Loan Cherges. Lender may charge Borrower fees for services performed in consection with
Borrower's defanlt, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, includiag, but not limited 10, attormeys’ fees, propery inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument te charge a specific
{ee to Borrower shall not be construed as a prohibition on the charging of such fee, Lender may not charge
{ees that are expressly prohibited by this Securlty Instrument or by Applicable Law.

If the Loan is subject to a Jaw which sels maximum loan charpes, and thai law is finally interpreted so
that the imerest ur other loan charges colfected or 1o be collected in connection with the Loan exceed the
permitted limits, then: {3) any such loan charge shall be reduced by the amount necessary to reduce the
charge lo the permilied limit; and (b} any sums already collected from Borrower which exceeded permiited
limits will be refunded to Borrower. Leander may choose to make this refund by reducing the principal
owed under the Nole or by making a direct payment (o Borrower. If a refund reduces principal, the
reduction will be Ireated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Nole). Borrower's acceptance of any such refumd made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising aut
of such overcharpe.

15. Netices. All notices given by Borrower or Lender in conneclion with this Security Instrument
musi be in wriling. Any notice o Borrower In connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when aciually delivered to Bosrower's
notice address if sent by other means. Notice to any one Borrower shall constitute netice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall he the Property Address
unless Borrower has designated a subskfute notice address by notice to Lender. Borrower shafl premptly
notify Lender of Barrower's change of address. If Lender specifies 2 procedure for reporting Borrower's
change of address, then Borrower shall only repori a change of eddress throogh that specified procedure.
There may be only one designailed netice address under this Secarity Instrumenl at any ane time. Any
notice o Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unfess Lender has designated another address by notice v Borrower. Asy notice in
connection with this Security Instrument shall nol be deemed to bave been given to Lender untl actually
recelved by Lender. If any nolice required by this Security Instrument I$ also required under Applicable
Law, the Applicable Law rcquirement will satisfy the corresponding requirement under this Security

Instrument.
YY1
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16. Governing Law, Severabillty, Rules of Construction. This Security Instrurnent shall be
governed hy federal law and the law of the jurisdiclion in which the Property is located. All rights and
obligations contained in this Secority Instrument are subject to any requiremesnts and fimitations of
Applicable Law. Applicable Law might explicitly or impliciily allow the parties lo agree by tontract or it
might be stlent, but such silence shall not be construed as a prohibltion egalnst apreement by contract. In
the event that any provision er clause of this Seturity Instrument or the Noie conflicts with Applicable
L.aw, such ronflict shall not affect other provisions of this Security Instrument er the Note which can be
given efiect without the conflicting provision.

As used in this Security Instrument; (a) words of Ui masculine gender shall mean and include
corresponding neuwter words or words of the feminine gender; (b) words in the singular shall mean and
intluede the plural and vice versa; and (c} the word "may” gives sole discretion withoul any obiigation lo
take any action.

17. Borrower’s Copy. Barrower shzll be given one copy of the Neie and of this Security Instrument.

18. Tronsfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited
io, thase beneficial inleresis lransferred in a bond for deed, contract for deed, insiallment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower al a future date to a purchaser.

IF all or any part of the Property or any Interest in the Property is sold or transferred {or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
wtitlen consenl, Lender may require immediate payment in full of ail sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this option, Lender shall give Bormower notice of acceleration. The notice shall
provide a period of nol less than 30 days from the date the notice is given in acrordance with Section 15
within which Borrower must pay all sums secured by this Secority Instrument. 1IF Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrumemt without farther notice or demand on Borrower.

19. Borrower's Right to Reingtate After Acceleration. If Borrower meets cerfain condltions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued al any time
prior to the earliest of: (2) five days before sale of the Property pursuant lo any power of sale contalned in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstale; or () entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: {a) pays Lender all suras which then would be due under this Securily
Instrument and the Note as i no acceleration had eccurred: (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not Hmited
lo, reasonable attorneys’ [ees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's {nterest in (he Property and rights under this Security Instrement; and (d)
lakes such aclion as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation 1o pay Lhe sums secured by this Security
Instrument, shall continue unchanped. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Leader: (a) cash; {b) money order; (o)
cerlified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency. instrumentality er entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instcument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this ripht 1o reinstate shall not
apply in the case of accelferation under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Nole or a partial interest in
the Note (together with this Security Instrumeni) can be sold one or more times without priar nolice to
Borrower. A sale might result in a change in the entity (knowm as the "Loan Servicer”) that collects
Periodic Payments due under the Note and this Security Instrument and performs octher mortgage loan
servicing obligations under the Nole, this Security Instrument, and Applicable Law. There also might be

indttaie ) ] ](ﬁl
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ane 6r more changes of the Loan Servicer unrelated to z sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given wrilien actice of the change which will stale the name and address of the
new Luoan Servicer, the address to which paymenis should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Noie is sold and thereafier the Loan is
serviced by a Loan Servicer ather than the purchaser of the Note, the mortgage loan servicing obligations
te Bormower will remain with the Loan Servicer or be transferred 10 a successor Loan Servicer and are noi
assumed by the Note purchaser unless otherwise provided by the Note purchaser.

Nelther Barrower nor Lender may commence, joist, or be jolned (o any judicial aclion {as either an
individual [itigant or the member of a class) that arises from the olher party’s actions pursuant to this
Securily Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party fwith such
notice given in compliance with the requirements of Seciion 13) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such nolice (o take corrective action. If
Applicable Law provides a time period which must elapse before cenain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notlce of acceleration and
opporfunity {0 cure given lo Borrower pursuant to Section 22 and the natice of acceleration given to
Borrower pursuant to Section IB shall be deemed 1o satisfy the notice and opportunity o take comrective
action provisions of this Section 20.

21. Hazardous Subsances. As used in this Section 21: (a) "Hazardous Subsiances™ are those
substanees defined as toxic or hazardous substances, pollutants, or wastes by Environmenta} Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, loxic pesticides
and herhicides, volatile solvents, maerials containing asbestos or formaldehyde, and radicactive malerfals;
(b} "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relaie to health, safely o eavironmental protection; (c} "Environmenta! Cleznup” includes any response
aclion, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmenial
Condition” means a condition that car cause, coniribute 1o, or otherwise fripger an Environmental
Cleanup.,

Borrower shall not cause or permii |he presence, use, disposal, storage, or release of any Hazardous
Substaness, or threaten {o release any Hazardous Subslances, on or in the Properiy. Barrower shall not do,
nor allow anyone else lg do, anything affecting the Property {a) that is in violation of any Environmental
Law, {b) which creates an Environmental Conditiun, ar (c) which, due to the presence, use, or release of a
Hazardous Substance, creales a condilion thai adversely affects the value of the Properiy. The preceding
twa sentences shall not apply fo the presence, use, or storape on lhe Properly of small quantilies of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
mainfenance of the Property (Including. but not limited to, hazardeus substances in consumer producis).

Borrower shall prompily give Lender wriiten notice of (a) any investigation, cliim, demand, lawsuil
pr ather action by any governmental ot regulatory agency or peivate party involving the Property and any
Hazardous Substance or Environmenial Law ol which Borower has actual knowledge, {b) any
Environmental Conditien, including but not limiled {0, any spilling, leaking, discharpe, release or threal of
release of any Hazardous Subsiance, and {c} any condition caused by the presence. use or release of a
Hazardous Subsiance which adversely affecis the value of the Property. If Barrower leams, or is notified
by any povernmenial or regulatory aulbority, or any private parly, that any removal or other remediation
of any Hazardous Substance affecting the Property Is necessary, Borrower shall promptly take all necessary
remedizl actions in accordance with Environmenial Law. Nothing hervin shall creale any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and |ender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to accelerstion following
Borrower's breach of apy covenant or agreement in this Security [nsirument (but not prior to
acceleration under Section 18 unleas Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action requiresi to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in nceeleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after scceleration and the right to bring & court action to assert the non-existence of
n default or pay other defense of Borrower to scceleration nnd sale. If the default is not cured on or
before the date specified in the notice, Lender at ita oplion, and without further demand, may invoke
the power of sale, including the right to accelerate full payment of the Note, and any other remedies
permitted by Applicable Law. Lender shal] be entitled to collect all expenses incurred in pursuing the
remedies provided in this Section 22, including, but not limited to, reasonnble attorneys' fees and
coste of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
natice of the ocourrence of an event of default and of Lender*s election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. L.ender shall mail copies of the notice a3 presaribed by Applicable Law to Borrower and to
the persons prescribed by Applicabls Law. Trustee shelf give public netice of sale to the persons and
In the manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demand on Borrower, shall seil the Property at public auclion to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and in any
order Trustee determines, Trustee may postpone sale of ell or eny parcel of the Property by public
snnouncement af the time and place of any previcusly scheduled sals, Lender or its desiones may
purchase the Property at any sale.

Trustee shall deliver to the purchaser Trusiee's deed conveying the Properly without any
covenant or warranty, expressed or implied. The recitals in the Trugtes's deed shall be prima facie
evidence of the truth of the sistements made therein. Trustee shall upply the proceeds of the sale in
the following ordes: (a) to all expenses of the sale, mcluding, but not limited to, reasonsble Trustee's
and atlorneys' fees; (b) to all sums secured by this Security Insirument; and (c) any excess to the
person o persons legelily entitled to it

23. Recotveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Truslee to reconvey the Property and shall surrender this Securily Instrument and alt notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
withow wasranty to the person or persons legally entitled 10 it. Such person or persons shall pay any
recordativn costs. Lender may charge such person or persens a fee for reconveying the Property, but only
if the fee is paid 1o a third party {such as the Truslee) for services rendered and the charging of the fee is
permitted under Applicable Law.

24, Substitute Trustee. Lender al ils option, may from lime to lime remove Trusiee and appoint a
successor trustes (o any Trustee appuinted hereunder. Withoul conveyance of the Property, the successor
trustee shall succeed 1o all the tithe, power and duties conferred upon Trustee herein and by Applicable
Law.

25. Assumption Fee, [T there is an assumption of this Ioan, Lender may charge an assumption fee of
us.:
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with il

Witiiesses:
-Wiiness
-Witness
. Seal) (Seal)
MO ILL -Bormrower -Borrower
[Seal) {Seal)
-Barrower -Barrower
{Seal} {Seal)
-Borrower -Borrower
{Seal) (Seal)
-Borrower -Barrower
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STATE OF NevADh Calofor inm
COUNTY OF o= ky«j.c_ﬂ.ca—"‘

This instrument was acknowledged belore me on \_,!W / (’?.« 20077 by

MONIQUE GIHLLORY

Mo r{qiy Poblrc

=i

Mail Tax Statemenis To:
CLARK COUNTY

PO BOX 551220
LAS VEGAS, NV 89155.0000

win VY0
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PLANNED UNIT DEVELOPMENT RIDER

MIN: TO0039250407822414

LOAN NC.: 5040782241 MERS Phong; 1-B8B-679-6377
THIS PLANNED UNIT DEVELOPMENT RIDER is made this 17th day of
JANUARY, 2007 | and Is incorparated into and shall be deemed to amend and

supplement the Mortgage. Deed of Trust, or Security Deed (the "Security Instrument”} of the
same date, given by the undersigned {the "Borrower"} 1o secure Borrower's Note to
FIRST MAGNUS FINANCIAL CORPORATION, AN ARIZONA CORPORATION

(the "Lender"} of the same date and covering the Property described in the Security

Instrument and located at:
4841 VIAREGGIO COURT, LAS VEGAS, NV B9147
[Property Address]

The Property includes, but is not limited to, a parcel of land improved with a dweliing,
together with other such parcels and certain cornmon areas and facilities, as described in

COVENANTS, CONDITIONS AND RESTRICTIONS.
(the "Declaration”), The Property is a part of a planned unit development known as
CONQUISTADOR TOMPKINS

[Name of Planned Unit Development]j
{the "PUD"). The Property also includes Borrower's interest in the homeowners association or
equivalant entity owning or managing the common areas and facifities of the PUD (the
"Owners Association”) and the uses, benefits and proceeds of Borrower's interest.

PUD COVEMNANTS. in addition ta the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's
Constitient Documents. The “"Constituent Documents” are the {i) Declaration; (ii) articles of
incorporation, trust instrument or any equivalent document which creates the Owners
Association: and {iii) any by-laws or other rules or regulations of the Owners Association.
Borrower shall promptly pay. when due, all dues and assessments imposed pursuant to the
Constituent Documents,

ek T (1
MULTISTATE PUD RIDER - Single Family - Fannle Maa/Fraddie Mac UNIFORM INSTRUMBNT
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B. Properly Insurance. So long as the Owners Association maintains, with a generaily
accepled msurance carrier, a "master” or "blanket” policy insuring the Property which is
satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the periods, and against loss by fire, hazards included within the term
"extended coverage,” and any other hazards, including, but not {imited to, earthquakes and
floods, for which Lender requires insurance, then: {i) Lender waives the provision in Section 3
for the Periodic Payment to Lender of the yearly premium instaliments for property insurance
on the Property; and (ii} Borrower's obligation under Section 5 to maintain property insurance
coverage on the Property is deemed satisfied to the extent that the required coverage is
provided by the Owners Association policy.

What Lender requires as a condition of this waiver can change during the term of the
loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the rnaster or blanket poticy.

In the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property., or to commaon areas and facilitfes of the PUD, any
proceeds payeabie to Borrower are hereby assigned and shall be paid to Lender. Lender shall
apply the proceeds to the sums secured by the Security Instrument, whether or not then due,
with the excess, if any, psid to Borrower.

C. Public Liability Insurance. Barrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extant of coverage to Lender,

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking of all
or any part of the Property or the common areas and facilities of the PUD, or for any
conveyance in fisu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
pravided in Section 11.

E Llender's Prior Congent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by hre or other casualty or in the case of a taking
by condernnation or eminent domain; (i) any amendment to any provision of the "Constituent
Documents” if the provision is for the express benefit of Lender; {iii} termination of
profassional management and assumption of self-managemeant of the Owners Association; or
{iv} any action which would have the effect of rendering the public liability insurance coverage
maintained by the Owners Association unacceptable ta Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall hecome

nwae YV
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additional debt of Borrower secured by the Security instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of

disbursement at the Nole rate and shall be payable, with interest, upon notice from Lender to
Borrower requesting payment.

BY SIGNING BELOW, Berower accepts and agrees to the terms and covenants contained in
this PUD Rider.

- Seal) {Sea)
MONIQUE GUILLGRY -Boower -Borraower
{Seal) (Seal)
-Barrower -Borrower
{Seal) [Seal)
-Barrower -Borrower
(Seal) (Seal)
-Bomawer -Barrawer
V-TR (0411).07 Page 3 of 3 Form 3150 1/01
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ADJUSTABLE RATE RIDER

(LIBOR Six-Month Index {As Published In 7he Wall Street Journaf) - Rate Caps)
SEE "ADDENDUM TO ARM RIDER" ATTACHED HERETO AND MADE A PART HEREOF.
SEE "INTEREST-ONLY ADDENDUM TO ARM RIDER" ATTACHED HERETO AND MADE A PART HEREGF.
LCAN NO.: 5040782241 MiN: 100039250407822414
MERS Phone: 1-BBB-6879-6377

THIS ADJUSTABLE RATE RIDER is made this 17th  day of JANUARY, 2007

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the
undersigned ("Borrower") 1o secure Borrower's Adjustable Rate Note ({the "Note™) 1o
FIRST MAGNUS FINANCIAL CORPORATION, AN ARIZONA CORPORATION

("Lender") of the same date and covering the property deseribed in the Security Instrument

and located at:
4641 VIAREGGIO COURT, LAS VEGAS, NV B3147
[Property Address)

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE
INTEREST RATE AND THE MONTHLY PAYMENT, THE MOTE LIMITS THE
AMOUNT BORROWER S INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrurnent, Borrower and Lender further covenant and agree as follows:
A. INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of 8.375 %. The Note provides
for changes in the interest rate and the monthly payments, as follows:
4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate | will pay may change on the first day of FEBRUARY, 2012 .
and on that day every 6th month thereafter. Each date on which my interest rate
could change is called a2 "Change Date.”

{B) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The
"Index" is the average of interbank offesed rates for six month U.S, dollar-denominated
deposits in the London market ("LIBOR"), as published in The Wall Street fournal. The most
recent index figure available as of the first business day of the month immediately preceding
the month in which the Change Date occurs is cajled the "Current Indax.”

Inids: 7
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If the Index is no longer available, the Note Holder will choose a new index that is based
upon comparable information. The Note Holder will give me notice of this choice.
{C) Calcutation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND THREE QUARTERS percentage points
( 2.750 %) te the Current [ndex. The Note Holder will then round the result of
this addition to the nearest one-eighth of one percentage point (0.125%). Subject to the limits

stated in Section 4(D) below, this rounded amount will be my new interest rate until the next
Change Date.

The Note Holder will then determine the amount of the monthly payment that would be
sufficient to repay the unpaid principal that | am exgected to owe at the Change Date in full
on the Maturity Uate at my new interest rate in substantially equal payments. The result of
this calcutation will be the new amount of my monthiy payment.

(D) Limits on Interest Rate Chenges
The interest rate 1 am required 1o pay at the first Change Date will not be greater than

14.375 % or less than 8.375 %. Thereafter, my interest rate will
never be increased or decreased on any single Change Date by more than
TWO AND ODO/1000THS percentage points
( 2000 %) from the rate of interest | have been paying for the preceding 6
manths. My interest rate will never be greater than  14.375 9%, or less than B.375 %.
ﬁ) Hfective Date of thn%a: _ :
y new interest rate will become effective on each Change Date. 1 will pay the amount

of my new monthly payment beginning on the first moanthly payment dale after the Change
Date untll the amount of my monthly payment changes again.
%FJ Notice of Changes
he Note Holder wiil deliver or mail to me a notice of any changes in my interest rate and
the amount of my monthly payment before the effective date of any change. The notice will
tnctude information required by faw to be given to me and also the title and telephone number
of a person who will answer any question [ may have regarding the notice.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Uniform Covenant 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Bensficlal Interest in Borrower, As used in this
Section 18, "interest in the Property” means any legal or beneficial interest in the

Property, including, but not flimited to, those beneficial interests transferred in a
bond for deed, contract for deed, instaliment sales contract or escrow agreement,
the intent of which is the transfer of title by Borower at a future date to a
purchaser.

il
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Comment:

'f all or any part of the Praperty or any Interest in the PrnPertr i5 sold or
transferred (or if Borrower is not a natural person and a beneficial interest in
Borrower is sold or transferred} withou! Lender's prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender also shall not exercise this aption if: (a) Borrower causes
to be submitted to Lender information required by Lender to evaluate the intended
transferee as il a new loan were being made to the transferee; and (b} Lender
reasonably determines that iender’s security will not be impaired by the loan
assumption and that the risk of a breach ol any covenant or agreement in this
Security Instrument is acceptable to Lender,

To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a contition to Lender's consent to the loan assumption. Lender also may require
the transferce to sign an assurmptlion agreement that is acceplable to Lender and that
obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrument. Boirower will continue te be obligated under the
Note and this Security instrument unless Lender releases Barrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall
give Borrower notice of acceleration. The notce shall provide a pericd of not less
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security instrument. if Borrawer
fails 10 pay these sums prior to the expiration of this pericd, Lender may invake any
remedies permitted by this Security Instrument without further notice or demand on
Borrower.

V-838R (0402).01 Page 3 of 4 Form 3138 1/01
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Adjustable Rate Rider.

! Seal) [Seal)
MONIQUE Gl -Barrower -Borrower
{Seal) {Seal)
- Barmower -Barsower
{Seal) {Seal)
-Bemrower -Barrower
{Seal) {Seal)
-Bormawer -Bomrower
V-8ABR {0402).01 Page 4 of 4 Form 3138 1/01
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER
LOAN NO.: 5040782241 MIN: T00039250407822414

CLARK NV

MERS Phone: 1.888-679-6377
PROPERTY ADDRESS: 45641 VIAREGGIO COURT, LAS VEGAS, NV B9147

THIS ADDENDUM is made this 17th  d2y of JANUARY, 2007 . and is incorporated intp
and intended to form a par of the Adjustable Rate Rider {the "Rider") daied the same dale as this
Addendum executed by the undersipned and payable (o

FIRST MAGNUS FINANCIAL CORPORATION, AN ARIZONA CORPORATION

{the "Lender"}.

THIS ADDENDUM supersedes Section 4{(C) of the Rider. None of the other provisions of the Nole are
thanged by this Addendum,

4. INTEREST RATE AND MONTHLY PAYMENT CHAMGES
) Cslculation of Changes
Before each Change Date, the Nole Holder will calculate my new interest rate by adding
TWO AND THREE QUARTERS percentage poini(s) { 2.750 %) to the Current Index
for such Chanpe Date. The Note Holder will then round the result of this addition to the nearesi
one-elghth of one percentage point {0.125%). Subject to the Hmits stated in Section 4(D) below, this
rounded amaunt will be my new Inlerest rate uniil the next Change Date,

During the inferesi-Only Period, the Noie Helder will then determine the amount of the
monthly payment that would be sufficient to repay accrued Interest. This will be the amount of my
monthly payment until the carlier of the nexi Change Date or the end of the Interest-Only Period unless |
make a voluntary prepayment of principal during such period. If I make a volunlary prepayment of
principal during the Interest-Only Period, my payment amouni for subsequent payments will be reduced to
the amount necessary to pay inferest at ike then current interest rate on the lower prinripal balance. At the
end of the Interest-Oaly Period and an each Change Date thereafier, the Note Holder will determine the
amouni of the monthly payment that would be sufficient to repay in full the unpaid principal that I am
expecied to owe al the end of the Interest-Only Period or Change Date, as applicable, in equal monithly
payments over the remaining term of the Note. The result of this calculation will be the new amount of
my monthly payment. Afier the end of the Interest-Only Period, my payment will nol be reduced due to
vohintary prepayments.

Station Id :XKQQ
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Seal) {Seal)

MONIQUE GUILLORY Barrower -Bureower
{Seaf) {Seal)

-Borrower -Borrower

{Seal) {Seal)

-Borrawer -Borrower

(Seal} {Seal})

-Boarrowrs -Borrower

Pau 2 of 2
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ADDENDUM TO ADJUSTABLE RATE RIDER

MIN: 1000339250407822414 LCOAN NO.: 5040782241
MERS Phone: 1-B88-679-6377

This addendum is made JANUARY 17, 2007 and is incorporaied into and deemed o amend and
supplement the Adjustable Rate Rider of the same date.

The property covered by this addendum is described in the Security Instrument and located al:
4641 VIAREGGIO COURT, LAS VEGAS, NV 89147

AMENDED PROVISIONS
In addition to the provisions and agreements made in the Security Instrument, Vwe further covenant

and agree as follows:

ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

Limits on Interest Rate Chenges

The foterest tate T am required {o pay at the first Change Dale will noi be greater than

14.375 % or less than 8.375 %. Therealter, my adjustable interest rate wifl
never be {ncreased or decreased on any single Change Date by more than  TWO AND 0001 000THS
percentage point(s) { 2.000 %) from the rate of Interest I have been paying for the preceding six {6)
months. My inlerest rale will never be greater than 14.375 %. My inierest rate will never be
less than B.375 %.

TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Uniform Covenant 18 of the Security Instrument is amended to read as fellows:

Tranafer of the Property or a Beneficial Interest in Borrower, As used in this Sectipn 18, "Interest
in the Property” means any legal or beneficial interest in the Property, including, bul not limited fo, those
heneficial interests transferred in a bond for deed, contract for deed, Instalimenl sales contract or escrow
agreement, the inleat of which is the transfer of title by Bommower at a future date 10 a purchaser.

I all or any part of the Property or any Inlerest in the Property is sold or transferred {or il Borrower
is not a natural person and a beaeficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may reguire immediale payment in full of all sums secured by this Security
Instrumeni. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

il __m_é

1202 UBOR Agdancham 18 Fdar Fage 1 of ¥ LENIHA SUPPORT SYSTEMS. INC. ALILAT 22 AUR [01/G5}
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If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
previde a peried of nol less than 30 days from the dale the notice Is given in acrordance with Section 15
within which Borrower mast pay all sums secured by this Security Insirument. If Borrower fails to pay
these sums prior lo the expiration of {his periml, Lender may invoke any remedies permilted by this
Security Instrument without further aotice or demand on Borrower,

In Witness Thereof, Trustor has execuled this addemtam,

Witness

%ﬁ&ﬂ&%ﬂ"w (Seal) (Seal)
MONIQUE GUILLGRY , Borrower -Barrower

[Seal) {Seal)
-Borrower -Borrower
1207 LHMXT Addendum to Rioer Fage 2ot 2
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EXHIBIT "A"

PARCEL ONE (1}):
Lot Seventy (70) in Block One (1) of CONQUISTADOR/TOMPKINS-UNIT 2, as shown

by map thereof on file in Bokk 93 of Plats, Page 1, in the Office of the County Recorder of
Clark County, Nevada,

PARCEL TWO (2):
A pon exclusive easement for ingress, egress and Public Utility Purposes on, over and

Across the Privaie Streets on the Map Referenced Hereinabove, which enasement is
Appurtenant to parcel one (1).

CLARK NV Pape 27 of 27 Printed on 12/19/2014 5:01:13 AM
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inat# 201208300000676
Fees: $19.00
N/C Fee: $0.00

PN]63-19-31 -015 08/30/2012 09:08:01 AM

Receipt #: 1289865

APN Requeatm:

) CASTLE STAWIARSKI, LLC - NE
APN Recorded By: MJM Pge: 3

DEBBIE CONWAY
APN CLARK COUNTY RECORDER

A

Recording Requested By:

Name Cooper Castle Law Firm

n .
Address 5273 5 Durango Drive

City / State / Zip Luas Vegas, NV 89113

Corporate Assignment of Deed of Trust

{Print Name Of Document On The Line Above)

1 the undersigned hereby affirm that this document submitted for recording contains 1O

personal information (social security number, driver’s license nurnber or identification
card number} of a person as required by specific law, public program or grant that
requires the inclusion of the personal information. The Nevada Revised Statue (NRS),
public program or grant referenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Signature Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed. Additional recording fee applies.

CLARK. NV Page I of 3 Printed on 12/19/2014 5:01:15 AM
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I hereby affirm that this document submitted for
recording does not contain & soci?l security number.

an

Signed:
ASSTYSECRETARY
Parcel #: 163-19-311-015

When Recorded Mail To:
Nationstar Mortgage LLC
C/O NTC 2100 AlL. 19 North
Palm Harbor, FL. 34683

R O T

CORPORATE ASSIGNMENT OF DEED OF TRUST

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledged, the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE FOR
FIRST MAGNUS FINANCIAL CORPORATION, ITS SUCCESSORS AND ASSIGNS PO BOX 2026,
FLINT, MI, 48501, (ASSIGNOR), by these presents does convey, grant, sell, assign, transfer and set over the
described Deed of Trust with all interest secured thereby, all Hens, and any rights due or to become due thereon to
NATIONSTAR MORTGAGE LLC, WHOSE ADDRESS IS 350 Highland Drive, Lewisville, TX 75067
{469)549-20040, ITS SUCCESSORS OR ASSIGNS, (ASSIGNEE).

Said Deed of Trust made by MONIQUE GUILLORY, and recorded on 01/25/2007 as Instrument #
20070125-0003583, andfor Book n/fa, Page ofq, in the Recorder’s office of CLARK County, Nevada,

Datedon L4 7 15 1 W12 cammpreyyy)
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE FOR FIRST MAGNUS

FINANCIAL CORPORATION, ETS SUCCESSORS AND ASSIGNS
o

T u:r,',f(

WLECTR e,
S

NSMAYV 17175662 — DOCADMIN CJ40707131X MIN 100039250407822414 MERS PHONE
1-888-679-6377 [C] FRMNV1

RO AR

*17T175662*
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Parcel #: 163-19-311-015

0

STATE OF NEBRASKA
COUNTY OF SCOTTS BLUFF
ing i éf { /5 m?(j/cﬂ (MM/DD/YYYY) by

The forgpoing instrument was acknowledged before me on
%gz Eq . Sﬁ gﬂl]f p.A as  ASST., SECRETARY of MORTGAGE ELECTRONIC
REGIS ION SYSTEMS, INC., AS NOMINEE FOR FIRST MAGNUS FINANCIAL CORPORATION, I'TS

SUCCESSORS AND ASSIGNS. He/shesthey is (are) personally known to me.

Signed: %h—,a&_) ,(_‘p Z GENERAL NOTARY - State of Nebraska
e

L mefn D _1Trats LINDA B PARKS
Notary Public - State of NEBRASKA My Comm. Exp. Kav. 14, 2013
Commission expires: 2 ) - I4- 15

Prepared By: E.Lance/NTC, 21006 AlL 9 North, Palm Harbor, FL. 34683 (300)346-9152
NSMAYV 17173662 — DOCADMIN CJ40707131X MIN 100039250407822414 MERS PHONE
1-88B8-679-6377 [C] FRMNVI

T O

*17175662*
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Inst#: 2014106180002904

Feea; $15.00

N/C Fee: $0.00

08/18/2011 02:30:03 PM

Receipt #: 884554

Requestor:

LEACH JOHNSON SONG & GRUCH(
Recorded By: MG Pga: 2

B DEBBIE CONWAY
CLARK COUNTY RECORDER

When Recorded. Mail To:

JOHN E. LEACH, ESQ).

LEACH JOHNSON SONG & GRUCHOW
8945 W. Russell Road, Saite 330

Las Vegas, Nevada 89148

APN No.: 163-19-311-015

NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that, pursuant to the provisions of the Nevada Revised .
Statutes, NAPLES COMMUNITY HOMEQOWNERS ASSQOCIATION claims a lien upon the
real property and buildings, improvements or structures thereon, described in Parapraph 2
below, and states the following:

1. The amount of the assessment, late charge, interest, costs and penalties is
$1,288.86, as of August 17, 2011, and currently increases at the rale of $40.00 per month for
regular assessments, plus late charges for each late payment, plus interest on any delinquent
amount, as well as additional attorney fees and fees of the agent for the mansgement body,
including such fees incurred in connection with preparation, recording and foreclosure of this
lien and/or which may thereafier accrue.

2. The property against which the assessment is assessed is described as follows:

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins —
Uit 2, as shown by map thercof on file in Book 93 of Plats,
Page 1, all in the Office of the County Recorder of Clark
County, Nevada, more commonly known as: 4641 Viaregpgio
Court, Las Vegas, Nevada 89147.

CLARK. NV Page 1 of 2 Printed on 12/19/2014 5:01:19 AM
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3. The name of the record owner(s) is: Monigue Guillory, a single woman, as
evidenced by a Grant, Barpain, Sale Deed, recorded Jannary 25, 2007, in Book No. 20070125,
as Instrument No. 0003582,

DATED this _!_7_{&_ ~day of August, 2011.

NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION

By Qﬁ’dc{ﬁd“l‘

JOIN E. LEACH, ESQ., as
Authorized Apent for Naples Community
Homeowners Association

STATE OF NEVADA )
) 58,
COUNTY OF CLARK )

JOHN E. LEACH, ESQ., being first duly swomm, deposes and says:
That [ am the Authorized Agent for NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION in the above-entitled matier; that I have read the foregoing, Notice of

Delinquent Asscssment Lien, and know the contents thereof, and that the same is true 1o the

best of my knowledge, except as to those matters therein stated on information and belief, and

as to those matters, [ believe them to be wue.

Y T fear

JOHN E. LEACH, £SQ.

SUBSCRIBED and SWORN lo beflore me
this 1 71" day of August, 2011,

HEATHER L. KELLEY

4 HSI'L .";_ Motary Mbtlic Steta of Movadn
) b:} | 5 .| !ﬂ p \ E AN i) Mo. 02-73274-1
- : 7 ' =4 My appt. axp. Dec. 30, 2G12
NOTARY PUBLIC, in and for sal : P

County and State
Notary Appointment No.: 02-73274-1
Notary Seal Expiration; December 3(), 2013

Station Id :XKQQ)
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Inset #: 201201240000764

Feea: $18.00
N/G Fee: $0.00
01/24/2012 09:27:49 AM
When Recorded. Mail To: Receipt #: 1044083
) | Requeator:
KIRBY C. GRUCHOW, IR., ESQ. LEAGH JOHNSON SONG & GRUGHC
LEACT JOHNSON SONG & GRUCHOW Recorded By: LEX Pge: 2
8945 West Russell Road, Suite 330 DEBRIE CONWAY '
Las Vepas, Nevada 85148
CLARK COUNTY RECORDER

APN No.: 163-19-311-015

WARNING!
IFYOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTL!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary wnder & Notice of Delinquent Assessment Lien, executed by Kirby C.
Gruchow, Jr., Esq., as Authorized Ageni for Naples Community Homeowners Association, to secure
certain obligations of Menique Guillory, record owner of the Property, in [favor of Naples Communily -
IHomeowncers Association, and recorded on August 18, 2011, in Book No. 20110818, as [nstrument No.
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land iheyein as:

All that certuin real property situated in the County of Clark, Staie of Nevada,
described as follows:

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins — Unit 2, as shown by
map thereof on fite in Book 93 of Plats, Page 1, all in the Office of the Counly

Recarder of Clark County, Nevada, more commonly known as: 4641 Viarcggio Court,
Las Vegas, Nevada 89147,

Said obligations being in the amount of $2,361.35, as of January 1, 2012, plus assessments,
late charpes, interest, costs, atlomey fees, and fees of the agent for the management hody, that have
accrued since January 12, 2012, that the beneficial interest under such Notice of Delinguent
Assessment Lien and the obligations secured thereby are presently held by the undersigned; ihat o
breach of, and default in, the obligations for whfch such Notice of DPelinquent Assessment Lien is

securily has occurred in that payment has not been madc in the above-reiercnced amounts and the

CLARK NV Page 1 of 2 Printed on 12/19/2014 5:01:20 AM
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account has not been brought current; that by reason thereof, the present beneficiary under such Naotice
of Delinquent Assessment Lien has declared and does hereby declare all sums sccured thereby
immediately due and payable and has elected and does hereby elect to cause the property io be sold to
satisly the obligalions secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and beneficiary arc not completely satisfied and paid within ninety {90) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 227 day of January, 2012,

NAPLES CO NITY HOMEOWNERS ASSOCIATION

Y C, GRUCHOW, JR., ESQ}., as Authorized
ent for les  Community Homeowners
Association N

STATE OF NEVADA )

) 55.
COUNTY OF CLARK )

KIRBY C, GRUCHOW, JR., ESQ., beiug first duly sworn, deposes and says:
That 1 am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that I have read the foregoing, Nolice of Delault and Election to Sell Real

Property to Satisfy Notice of Delinguent Assessment Lien, and know the contents thereol, and that
the same is true to the best of my lmowledge, excepl as Lo those matters therein stated on information

7

and beliel, and as to those matters, 1 believe them*th be true.
S~

KIRE™K, GRUCHOW, R., ESQ.

SUBSCRIBED and SWORN to before me
this 277 day of January, 2012,

O 12000 N0 A
NOTARY PUBLIC, in and for said

County and State

Notary Appointment No.: 11-5066-1

Notary Seal Expiration: May 18, 2015

Pt et e L
s, CHRISTIE-ANN VERNON
SyaL: ’} Motary Public State of Nevada
‘ No. 11-5066-1
My Appl. Exp. May 18, 2015
e liardi=am=Rir i b Lo L T T e e P e

hralk ' an ' an ' an a4 |

PO W LN
Hol el T
EEESN
T
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Inst#: 201207300001448

Fesa: $15.00
@ N/C Fez: $0.00
07/20/2012 01:36:24 Pit
Receipt #: 1251958
Requestor:
NATIONAL SEARCH SOLUTIONS
A P N: 163-19-311-015 Recorded By: SAD Pgs: 3
DEBBIE CONWAY
CLARK COUKTY RECORDER
NOTICE OF FORECLOSURE SALE
UNDER NOTICE OF DELINOUENT
ASSESSMENT LIEN
Recording Requested by:
Pro Forma Lien & Foreclosure Services
Return to:
Pro Forma Lien & Foreclosure Services
P.O. Box 96807
Las Vegas, NV 89193
CLARK,NV Page 1 of 3 Printed on 12/19/2014 5:01:20 AM
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NOTICE OF FORECLOSURE SALE

UNDER NOTICE OF DELINQUENT ASSESSMENT LIEN

TS# 1079.005KCG APN: 163-19-311-015

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL PROFORMA
LIEN & FORECLOSURE SERVICES AT 702-736-4237 OR KIRBY C.
GRUCHOW, JR., ESQ., THE ATTORNEY FOR THE ASSOCIATION,
AT 702-538-9074. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE,
NEVADA REAL ESTATE DIVISION, AT 1-877-829-9907
IMMEDIATELY.

YOU ARE IN DEFAULT UNDER A NOTICE OF DELINQUENT ASSESSMENT LIEN
RECORDED AUGUST 18, 2011 IN BOOK NO. 20110818, INSTRUMENT NO. 02504 OF
THE OFFICIAL RECORDS OF CLARK COUNTY, NEVADA. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC SALE. IF
YOU NEED AN EXPLANATION OF THE NATURE OF THE PROCEEDINGS AGAINST
YOU, YOU SHOULD CONTACT A LAWYER.

NOTICE IS HEREBY GIVEN that real property situated in Clark County, Nevada, known as
4641 Viaregpio Ct., Las Vegas, Nevada, and described as: Lot 70 in Block 1 of
Conquistador/Tompkins — Unit 2, as shown in Plat Book 93, Page 1 of the records of the County
Recorder of Clark County, Nevada, WILL BE SOLD at public auction at the front entrance to
the Nevada Lepgal News, 930 South Fourth Street, Las Vegas, Nevada, 83101 on October
18, 2012 at 10:00 a.m. to the highest bidder for cash or cashier’s checks drawn on a savings
association, or savings bank authorized to do business in Nevada, in the amount of $3,647.16 as
of June 21, 2012, including the total amoun! of unpaid balance and reasonably estimated costs,
expenses and advances including the initial publication of this notice, plus any subsequent
Association Dues, fees charges, expenses, and advances, if any, of the Homeowners Association
and its Agent, under the terms of the Assessment Lien. *The amount due as stated hereinabove
does not include unpaid vielations totaling $350 as of June 1, 2012, which continue o accrue,
and will be collected upon sale fram any third-party bidder. The homeowner is entitled 1o cure
the account without paying the vielations, although the violations will continue to be assessed,
and will remain as a debt against the praperty.

Station Id :XKQQ
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The sale will be made without covenant or warranty express or implied, regarding title,
possession or encumbrance, against all right, title and interest of the owner, without equity or
right of redemption to satisfy the indebtedness secured by said Lien, with interest thereon, as
provided in the Declaration of Covenants, Conditions and Restrictions, recorded March 7,
2000, in Book 20000307 as Instrument No. 0911 Official Records of Clark County, Nevada,
and any subsequent modifications, amendments or updates of the said Declaration of Covenants,
Conditions and Restrictions.

The Notice of Default and Election to Sell Real Property to Satisfy Assessment Lien was
recorded on January 24, 2012, in Book No. 20120124, Instrument No. 00764 in the Official
Records of Clark County, Nevada. The purported owner(s): Monique Guillory

Dated: £ /z fﬁz

NAPLES COM TY HOMEOWNERS ASSOCIATION
By

KIRB@C. GRUCHOW, JR., ESQ., Authorized Agent

For payoff or redemption information call: 702-736-4237 Ref: Naples/Guillory
For sale information access www, prigritypostinp.com TS# 1079.005KCG

CLARK. NV Page 3 of 3 Printed on 12/19/2014 5:01:21 AM
Document: LN SLE 2012.0730.1448
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Inst & 201309060000930
Fees: $18.00 N/C Fee: $25.00

RPTT: $640.05 Ex: #

08/06/2013 09:03:24 AM
When recorded return to, and Receipt #: 1761078
Mail Tax Statements to: | : Requestor:
, | : RESCURCES GROUP
Saticoy Bay LLC Series 4641 Viareggio Ct. . Recorded By: LEX Pgs: 3
900 S. Las Vegas Blvd,, Suite 816 DEBBIE CONWAY
Las Vegas, NV 89101 | | CLARK COUNTY RECORDER

APN: 163-19-311-015

FORECLOSURE DEED

NAPLES COMMUNITY HOMEQWNERS ASSOCIATION (*Naples™), pursuant to
NRS 116.31164(3), does hereby grant and convey, but without covenant or warranty, express
or implied regarding title, possession or encumbrances, to SATICOY BAY LLC SERIES
4641 VIAREGGIO CT. (herein called Grantee), the real pruperty in the County of Clark,
State of Nevada, described as follows:

Let 70 in Block 1 of Conguistnder/Fompkins — Unit 2, a3 shown by
map thereof on file in Plat Book 93, Page 1, of the records of the
County Recorder of Clark County, NV, morc commonly known as:
4641 Viareggio Ct., Las Vegas, NV '

This conveyance is made pursuant to the authority and powers vested to Naples by
Chapter 116 of Nevada Revised Statutes and the provisions of the Declaration of Covenants,
Conditions and Restrictions; recorded May 7, 2000 in Book 20000567 as Instrument No.
00911, in the OfTicial Records of Clark County, Nevada, and any subsequent modifications,
amendments or updates of the said Declaration of Covenants, Conditions and Restrictions,
and Naples having complied with all applicable statutory requiremenis of the State of
Nevada, and performed all duties required by such Declaration of Covenants, Conditions and
Restrictions.

A Notice of Delinquent Assessment Lien was recorded on August 18, 2011 in
Book 20110818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mail to the owners of record; a Notice of
Defanlt and Election to Scll Real Property to Satisiy Assessment Lien was recorded on
January 24, 2012 in Book 20120124, Instrument No. 00764 in the Official Records, Clark
County, Nevada, said document baving been mailed by certified mail to the owner of record

Page 1 of 3 Printed on 12/19/2014 5
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and all parties of interest, and more than ninety (90) days having elapsed from the mailing of

" said Notice of Default, 2 Notice of Sale was published once a2 weelk for three consecufive weeks

' cunim_enéing on September 20, 2012, in the Nevada Legal News, a legal newspaper. Said Notice
of Saie was recorded on July 30, 2012 in Book 20120730 as Instrument 01448 of the Official
Reécords of the Clark County Recorder, Nevada, and at least twenty days before the date fixed
therein for the sale, a true and correct copy of said Notice of Sale was posted in three of the
most public places in Clark Cnunty, Nevada, and in a censpicuous place on the property
located at 4641 Viareggio Ct,, Las Vegas, NV ' '

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
Corporation, Front Ertrance Lobby, 930 South 4" Street, Las Vegas, Nevada, 89101, Naples,
by and through its Agent, exercised ‘its power of sale and did sell the above described
‘property at public anction.  Grantee, heing the highest bidder at said sale, became the
parchaser and owner of said property for the sum of FIVE THOUSAND FIVE EUNDRED
SIXTY THREE ($5,563.00) Dollars, cash, lawfal money of the United States, in full .
satisfaction of the indebtedness secured by the lien of Naples.

IN WITNESS WHEREQF, NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION caused its corporate name to be affixed hereio, and this instrunment to be
executed by its anthorized agent.

| ]]hted ?‘/E?/;j

, HEATHER L KELLEY K
T4 Notary Public Stote of Novady ¢
! No. 02-?32?4-1 .

- STAYTE OF NEVADA }
COUNTY OF CLARK )

-

On EDLQ"‘I} ) , before me, the undersigned, a Notary Public in and for said.
State, personally appeared KIRBY C. GRUCHOW, JR., known (or proven) to me to be the
authorized agent of NAPLES COMMUNITY HOMEOWNERS ASSOCIATION, and executed
the within Fereclosure Deed on behalf of the corporation therein named.

M@ %ﬂ_ﬂ(‘m.}

NOTARY PUBLIC

CLARK,NV Page 2 of 3 Printed on 12/19/2014 5:01:23 AM
Document: DED 2013.0906.930
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

2 163-19-311-015

an T

2. Type of Property:

a] | VacantLand  b.Jv] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c] fCondo/Twnhse d.] |24 Plex Book Page:

e.q | Apt Bldg L . Comm'l/Ind'] Date of Recording:

g5 ) Apgricultural h. I Mobile Home Notes:

Other
3.a. Total Value/Sales Price of Property $ . /&_S- o857 o

b. Deed in Lieu of Foreclosure Only (value of property{ )
c. Transfer Tax Value: P A2S o5 7 60
d. Real Property Transfer Tax Due 3 0.057

4. If Exemption Claimed:
f. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: (& %

The undersighed declares and acknowledges, under penalty of perjury, pursbant to NRS 375.060

and NRS 375.110, that the information provided is correct ta the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the parties agree that disaflowance of any claimed exemption, or other determination of
additional tax due, may result in a penaity of 10% of the tax-due plus interest at 1% per month. Pursuant
to NRS 375.030, the Bui&r and Seller shall be jointly and severally liable for any additional amount owed.

Signature b rkzllr, Capacity: Agent for Seller
Kirby X. Gruchow, Jr., LE5Q.

Signature Capacity: Agent for Buyer
SELLER (GRANTOR) INFORMATION BUYER (GRANTELE} INFORMATION

(REQUIRED) (REQUIRED)
Print Name: Naples Cormmunity HOA Print Name: SATICOY BAY LLO
Address:gjg | each Johnson Song & Grughow Address: Series 4641 Viareggio Ct.
City: 8945 W. Russel Rd., Suite 330 City: 900 8. Las Vegas Blvd., #810
State: Las Vegas, NV Zip: 89148 State:Las Vegas, NV Zip:89101

CLARICNY

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buver)
Print NamgS#yp COy &Ry Ll SEC/cT Y6/ Escrow #

Address: PoD S Liks veyns pivole, VIAres5e T |
City: A State: ALY Zip: g?/@/

'~ AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

Page 3 of 3 Printed on 12/19/2014 5:01:23 AM
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APN: _163-19-310-013 (“,

WHEN RECORDED. RETURM TO: (A

WILBUR M. ROADHOUSE, ESQ.

Goold Patterson DeVore Ales & Roadhouse
4496 South Pecos Road

Las Vegas, Nevada B9121

{702) 435-2600

{Space Above Line for Recordger’s Use Only)

DECLARATION
OF
COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS

FOR

NAPLES

{a Nevada Resilential Common-interest Planned Communty)
CLARK COUNTY, REVADA
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DECLARATION
OF
COVENANTS, CONINTIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS
FOR

NAPLES

TH2S DECLARATION (Declaration”), made as of the 29"  day of Febsuary, 2000, by
PERMABILT a Nevada camaoration ("Dedarant”}.

WITRESSETH:
WHEREAS:

A Declarant owns certasn real proparty locatad i Clark Courtty, Nevada, on whech Dedlarant
mtends 10 subdnide, develop, construct, market and sefl a single family detached residental common-
mnherest plarmed communly, o be known as "NAPLES”, and

B A porbon of saxd propesty, as more parbcularly desaibed n Extubd "A® attached hereto,
shall conshiute the property inhaily covered by thes Dedlaration ("Oviginai Property™); and

C Declarant mtends that, upon Recordation of this Dedaration, the Onginal Property shalf
be a Nevada Common-interest Commundty, as defined i NRS § 116.110323. and a Nevada Planned
Community, as defined in NRS § 116.110368 Community™). and

D. The name of the Community shall be NAPLES, and the name of the Nevada nonpeofit
corporaton organized i connection therewith shall be NAPLES HOMEOWNERS ASSOCIATION
{"Association™); and

E. Declarant further reserves the nght from time to time to add a8 or any portion of certain
other real property. more particularly desonbed in Exhibit "B” hereto {"Annexable Area™; and

F The total maximum number of Units that may (but need not) be created in the Commundty
15 two hundred and twelve (212) aggregate Units {"Units That May Be Creaed®); and

G Declarant ntends to develop and convey all of the Onginai Property, and arny Annexable
Area which may be annexed from tme to time therelo ("Annexed Property™), pursuant to a general plan
ang sutyect to certamn protectnee covenants, condibons, restnclions, rights. reservalions, easements,
equitable servitudes. hens and chamges: and

H. Dedlarant has deemed it desirable, for the effciend preservabon of the value and amensties
of the Ongmal Property and any Annexed Property. to organize the AssoCiation, to which shalt be
detegated and assignad the powers of ownng, maintaining and administenng the Common Elements (as
defmed herem). admnzstermg and enforcing the covenarits and restrictions, and coliecting and dishursing
the assessments and charges heremafter ceated. Declarant wilt cause, or has caused, the Associaton
o be formed for the purpose of exercesing such funclions: and

JAO0361



I This Dedclarabon is intended to set forth a dynasmc and flexsble plan for governance
of the Commurity. and for the averall development, admingstration. maintenance and preservaton
of a unigue resdental comrnunity, I which the Owners enjoy a quality e siyle as "good
neighbors™,

NOW, THEREFORE Deciarant hereby dedlares that all of the Osiganal Property, and, from
the date(s) of respectve annexation, all Annexed Property (collectively, "Propesties™) shall be held,
said. conveyed, encumbered, hypothecated, leased, used, occupied and improved subject in the
foliowing protectre covenants, condiions, restricions, reservabions, easaments, equitable
serviludes, llens and charges. alt of which are for the purpose of uniforridy enhancing and
protecting the value, attractiveness and desirability of the Properties (as defined in Article 1 hevedl),
in furtherance of a general plan for the protection, mainlenance, subdivision. improvement, sale,
and lease. of the Properbes or any porbon thereof. The protechive covenants, conditions,
restnclions, reservations, easements, and equitable servitudes set forth herein shall cun with and
burden the Properttes and shail be binding upon all Persons hawving or acquiring any right. title or
tnterest in the Propertes, or any part theneo!, thesr heirs, successors and assigns, shall nure to the
benefit of every partion of the Properties and any interes! therein; and shall inure 1o the benefit of
and be binding upon, and may be enforced by, Deciarant, the Assocation. each Owner and their
respective heirs, executors and admintstrators, and successive owners and assigns.  All Umits
within this Community shail be used, mproved and devoled limited exclusively to single Famdy
resident:al use.

ARTICLE 1
DERINITIONS

Section 11 “Annexable Area” shall mean the real property described in Exhibit "B
hereto, all or any portion of which real property may from time to time be made subject to this
Deciarahon pursuant lo the provisions of Articke 15 herecl. At no time shall any portion of the
Annexable Area be deemed to be a part of the Commumity or a part of the Properbes untid such
portion of the Annexabie Area has been duly annexed heneto pursuant o Artide 13 hereof.

Section 1 2 ~Annexed Property™ shail mean any and all portion{s) of the Annexcable Area
from tme to time added lo the Properbes covered by this Dedaration, by Recordation of
Annexaton Amendment(s) pursuant to Arhcie 15 hereof.

Section 1 3 "ARC* shall mean the Architechural Review Cormvmtiee created pursuant to
Aricie B hereol.

Section1.4 ~Articies” shall mean the Artides of Incorporation of the Association as fited
or la be filed 1n the office of the Secretary of State of Nevada, as such Arficies may be amended
from time to e

Secticn 15 TAssessments” shall refer collectively 1o Annuat Assessments, and any
appliicable Capial Assessments and Spedial Assessments.

Secion 16  “Assessment, Annual® shall mean the annual or supplemental chamge
aganst each Owner and his Undit, representing a portion of the Common Expenses, which are to
be paid in equal periodic (monthly or quarterly, as determined from time o time by the Board}

2.
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inslalments commencing on the Assessment Commencement Date, by each Owner 6 the
Assocaton in the manner and proportions provaded herein.

Sechon 1 7 “Assessment, Capital” shall mean a charge against each Owner and his
Urut. representing a portion of the costs to the Association for installation, construction, or
reconstruction of any Improvemnents on any portion of the Common Elements which the Assodation
may frorm hroe 1o bme authonze, pursuant to the provisions of this Declaration, Such charge shall
be levied among all Owners and ther Units in the same proportion a2s Annuail Assessments.

Section 1.8  "Assessment, Special” shall mean a change againsi a particutar Owner and
his Unil, directly attributable t0. or resnbursable by, that Owner, equal to the cost incumed by the
Assoaahon for comective achon, performed pursuant 1o the provisions of this Declaration. or a
reasonable fine or penally assessed by the Assoaation, plus inlerest and other chaiges on such
Specal Assessments as prowded for herein,

Sechon 1.9 "Assessment Commencement Dale” shall mean that date, pursuant o
Section 6 7 heregf, duly established by the Board, on which Annual Assessments shall cornmence.

Sechon 1 10  "Associabon” shall mean NAPLES HOMEOWNERS ASSOCIATION. a
Nevada nonprofit corporation, s successors and assgns

Sechon 111 “Associabion Funds™ shall mean the accounts crealed for recepts and
disbursements of the Assocation, pursuant o Articke 6 hereof,

Section 1.12 “Beneliciary™ shali mean a Mortgagee under a Mortgage or @ beneficiary
under a Deed of Trusl, as the case may be, and the assignees of such morigagee or beneficiary,

Secton 1 13 "Beard” or “Board of Directors” shall mean the Board of Directors of the
Assooaton  The Board of Directors 1s an "Executve Board® as defined by NRS § 116.110245.

Section 1 14 “Budget” shall mean a written. itemuzed estmate of the expenses to be
ncuried by the Assocabon i performming s funclions under thes Dedaration. prepared and
approved pursuant to the provisions of thws Declaation,

Sechon 1.15 "Bylaws" shafl mean the Bylaws of the Association which have or will be
adopted by the Board. as such Bylaws may be amended from tme to time.

Sechon 1.16  “Close of Escrow” shall mean the dals on which a deed is Recorded
conveying a Unit from Declarant to a Purchaser.

Sechon 1.17 “Common Elements” shall mean all real property or interests thenein (and
any personal property) owned or leased by the Assocation, but shall exclude Units (other than
easements on portons thereof), as provided in NRS § 116.110318. Common Elements shalt
include ail reat property in the Cotrsnurity (other than Units), including. but not necessarily imited
to. all real property designated on the Piat as "Private Landscape Easement”, "Private Drasnage
Easement™; "Pubkc Utility Easement.” or "Privale Street and Public Utility Easement.” and any
Improvements respectively thereon, as "Common Elements™ on the Plat. and improvements
thereon. Without imiting the generality of the foregoing. Commen Elements shall inciude private
entry gates and entry monumentabon, emergency access easements, utility easemernts, private
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streels. street ights, curhs and guiters, sidewalks and wallkways (all of which may be located on
easements over portons of Lots}. Common Element landscaping, and designated drainage and
sewer easement areas, all or some of which are or may be located on easemants over portions
of Lats) Without imiing the foregoing. Dediarant reserves the nght, but not the cbgation, n
Declarant’'s sole discrebon. (0 develop and mcude a comenon recreational area withmn the
Community (which may mclude. but not necessarily be brmted to, a tot lol, park. and/or pool) as a
part of the Commen Elements of this Community, as set forth in frther detadl in Articie 14, balow.

Sechon 1.18 “Common_Expenses™ shall mean expendiures made by, or financial
habudibes of. the Assoaahon, together with any allocations to reserves. mouding the actual and
estimated costs of. mamtenance. insurance, managemeni, operabon, repair and replacement of
the Common Elements; pamting over oF rernoving graffitl on the exterior side of perimeter walls,
pursuant to Section 9 10 [Article 8 only has B sections] below, unpa:d Specal Assessments, or
Capital Assessments; costs of any commonly metered utities and other commonly melared
charges for the Properties; costs of management and admenistration of the Association including,
but not hevited 10, compensation paxd by the Association to Managers, accountants, attorneys and
employees. cosks of all ublities. garidening, trash pckup and disposat, and other services benefiting
the Common Elements. costs of fire, casualty and kiabaty msurance, workers’™ compernsation
insurance, and any other insurance covering the Common Elements or Properties or deamed
prudent ard necessary by the Board: casts of bonding the Board, Officers, any Managers, or any
other Person handling the funds of the Association: any statutonly required “ombudsiran™ fees;
taxes paxd by the Associaton: amounts paid by the Assoaation for dischamge of any ken or
encumbrance levied agamst the Common Elements or Properties, or portions thetreo!; costs of any
other item or items mcured by the Association for any reason whatsoever in connection with the
Properties. for the beneft of the Owners; prudent reserves: and any other expenses for which the
Assonation 1s responsibie pursuany to this Declaration or pursuant to any applicable peovision of
NRS Chapter 116

Secthon 1.19 "Community™ shall mean a Common-interest Community, asdefimed in NRS
§ 116.110323, and a Planned Community, as defmed m NRS § 116.110358.

Section 1 20 "County” shall mean the county in which the Properties are localed (i.e..
Ctark County. Nevada).

Secton 1.21  "Declamnt”™ shall mean PERMA-BILT, a Nevada corporation, and its
successas and any Personis) to which it shall have assigned any rights hereunder by express

wiitlen and Recorded assignment (bt specifically exchding Purchasers as definea in NRS §
116 110375).

Sechon 122 "Deciargbion” shail mean this mstrument as # may be amended from tme
to ume

Sechon 123 “Deed of Trust” shall mean & mortgage of 3 deed of trust, a5 the case may

Sechon 124 “Duector” shall mean a dudy appoinied or elecied and curment member of
the Board of Directors.
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Secton 1.25  "Dwelling” shall mean a residential building located on a Unit, designed and
intended for use and occupancy as a residence by a single Famely.

Section 1.26 “Ehgible Holder™ shall mean each Beneficiary, insurer and/or guarantor of
a first Morlgage encumbering any Unit. which Las fled with the Board a wrilten request for
notification as 1o relevant speafied matters.

Secion 1.27 “Exterior Wall(s]™ shaill mean the exterior ondy face of Permmeler Walls
{(wisible from publc streets or cther areas outside of and generally abutting the exterior boundary
of the Properbes).

Secton 128  "Family” sha'l mean {a) 3 group of natural persons related 10 each other by
blood ar legaily related to each other by masriage or adoplion, or (B) a group of natural persons not
all so relaied. but who mantain a cormeon househokd i a Dwetling, ak as subject to and in
compliance with all apphcable federal and Nevada laws and local health codes and other appicable
County ordinances.

Section 1.29 “FHA" shali mean the Federal Housing Administration.

Section 1.30  "FHLMC" shafl mean the Federal Home Loan Morigage Corporation {aiso
kriown as The Mortgage Comporation) areated by Title 1] of the Emergency Homa Fnance At of
1970, and any successars to such corporations.

Section 1.31 “Eiscal Year” shall mean the twedve (12) month fiscal accounting and
reporting period of the Assocabon selected from time to time by the Boand.

Section 132 “FNMA™ shall mean the Federal National Mortgage Association, a
government-sponsored private corporation established pursuant to Tile VIH of the Housing and
Urban Develppment Act of 1968, and any successors to such corporation.

Section 1.33 “GNMA" shall mean ‘he Govemment National Morigage Association
adminmstered by the United States Depariment of Housing andd Urban Development, and any
SUCCesSors o such assocation.

Secton 1.34  “Goveming Docisnents” shall mean the Declaration, Articies, Bylaws, Plat,
and any Rules and Regulations, Any inconsistency among the Goveming Documents shall be
governed pursuant io Sechon 17.12 below.

Section 135  Tidentifymg Number™. pursuant to NRS § 116.110348, shati mean the
number which identifies a Unit on the Piat,

Sechon 1.36 "Improvement” shall mean any struchee or appurtenance thereto of every
type and kind, whether above or below the kand surface, placed in the Properties, including but not
liruted to Dwellings and other buddings, walkways, walerways, sprinkier pipes, swimsming pools,
spas and other recreational facilities, carports, garages. roads. driveways, parking areas, walls,
penmeier wals, party watls, fences, screening walls, block walis, retameng walls, stairs, decks,
landscaping, antennae. bedges, windbreaks, patio covers, radings, plantings, pianted trees and
shrubs, poles. signs, slorage areas, exterior ar conditoning and water-softener fochres o
eqrpment,
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Secton 1.37  “Lotr” shalt mean the residential reai propesly of any residential kot to ba
owned separately by an Owner, as shown on the Plat (subject to Common Element easements
aver Lots as shown on the Plat, including, but not mited to. Private Street easements).
Notwthstanding the foregoing, in the event that certain Lots, shown as such on the Plat, are
expressly designated by Declarant. im ils sole and absoliste discretion. by separate Recorded
nstrument to conshtute Common Elements (such as, for exampile, a common recreational area),
pursuant to Declarant’s reserved rights as set forth in Artide 14 below, then such specifically
designated Lots shall ot be Lots for purposes of this Detlaration and the other Goveming
Bocuments, but shall be condusively deemned a portion of the Common Elements.

Section 1.38 "Manager” shall mean the Pesson, if any, whether an employee or
independent contractor, appointed by the Assocation and delegated the authority to implerment
certain duties. powers or funchons of the Associabion as further provided in this Decdlaration and
in the Bylaws.

Sechion 1.38 "Member,” "TMemberchip.” “Membes™ shall mean any Person holding a
membership in the Associabon, as provided n this Declaration.  "Membership™ shall mean the
property. vohng and other nghts and privileges of Members as provided herein, together with the
correlative duties and obhgabons. induding kabdity for Assessments, contaned in the Goveming
Documents.

Section 140 “Morigage,” “Morigagee,” "Morigagor.” "Mortgage™ shall mean any
unreleased mortgage or deed of inest of other simdar instrument of Reoond, given volunitarily by an
Owrrer, encumbering his Urit 1o secure the performance of an obligation or the payment of a deiit,
which will be released and reconveyed upon the completion of such performance or payment of
such debt. The term “Deed of Trust™ or "Trust Deed” when used herein shall be synomymous with
e term "Mortgage.” "Mortgage™ shall nol include any judgmenl ben, mechanic’s ben, tax ken, or
other smmlarly involuntary ben on or encumtyrance of a Unit. The term "Morigages® shall mean a
Person to whom 2 Monlgage 1s made and shall include the beneficiary of a Deed of Trust
"Morigagor™ shall mean a Person who mortgages his Unit 1o anolher (i.e., the maker of a
Morigage). and shall indude the trustor of a Deed of Trust, “Trestir™ shall be synonymowus with the

term "Mortgagor;” and “Beneficiary™ shal be synonymous with "Mortgagee ™

Section .41 "Hatice and Hearing™ shall mean written notice and a hearnng before the
Board. at which the Owner concermned shall have an opportunity to be heard in person, or by
counsel at Owner's expense, in the manner further provided in the Bylaws.

Section 1.42 “Officer” shall mean a duly efected or apponted and currend officer of the
Association.

Secton 1.43 "Original Property” shall mean that real property described on Exhbdd "A,"
attached hereto and meorpocated by this reference herem, which shall be the iniial real proparty
made subject to this Dedlaration, smmediatefy upon the Recordation of this Dedlaration.

Sechon 144 "Owner” shal mean the Person or Persons, inchading Declarant, holding fee
simple interest of Record to any Unit.  The term "Ownes™ shall include seBers under executory
contracts of sale, but shall exclude Mortgagees.
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Section 1.45 "Peometer Walks"™ shall mean the walls, initiafy construcied by Declarant.
and iocated generally around the exterior perimeler of the Properties,

Secton 1.46 Person” shall mean a natural individual, a cosporation, or any other antity
with the legal nght to hold tithe 10 real properly.

Section 147  "Plar” shall mean the final plat map of CONCRUSTADOR/TOMPKINS - UNIT
1. Recorded on Decermber 27, 1999, in Book 92 of Plats, Page 68, as said pkst map from time to
bme may be amended or supplemented of Record by Declarant.

Sechon 1 48 Prnvate Streets® shall mean all private streets, rights of way, strest scapes,
and vetucutar ingress and egress easements, mn the Properties, shown as such on the Piat,

Section 149 "Properbes™ shall mean all of the Onginal Property describad in Exhib® “A"
attached hereto. ingether with such porbons of the Annexabla Area, descritred mExiebil "B® hereto,
as may roen me 10 e bereafter be annaxed thereto pursuant 1o Articke 15 of this Declaration.

Secton 150 Purchaser” shall have that meaneng as provided in RS § 116.110375.

Sechon 151 "Recom,” "Recorded,” “Fied” or "Recondabon™ shall mean, with respect to
any document. the recordation of such document in the offical records of the County Recorder of
Clark County, Nevada.

Section 152 “Resident” shall mean any Owner, tenant, or other personrwho is physically
residing ma Unit.

Sectton 1.53 “Rules and Requiations” shall mean the rules and regulations, if any,
adopled by the Board pursuant to the Declzrabion and Bylaws. as such Rules and Requilations from
hree to time may be amended.

Section 1.94 "Sught Visibility Restriction Ares™ shali mean those areas, portions of which
are or may be located on portions of Commaon Elements ard/ot Lots, identified on the Plat as “Sight

Visibility Restnchon Easements,” in which the height of landscaping or other sight restricting
Improvements shall be limited o 24 inches (or as otherwrsa set Torth on the Ptat).

Section 135 “Umit” shall mean that residential porbon of this Communily to be separately
owned by each Owner (as shown and sepamately identified a5 such on the Piat), and shall include
such Lot and ali Improvements Lherean (specifically including the portion of Perimeter Walls kcsled
an of within the Unit's boundaries, pursuant to Section 9.6, below). Subject to the foregoing, and
subject 10 Sectton 9.5 below, the boundanes of each Unit shall be the property Enes of the Lot, as
shown on the Plat.

Sechon 1.56 “Units That May Be Created™ shafl mean the total "not to exceed™ maximum
number of aggregate Unis within the Original Property and the Annexabie Ares (which Dectarant
has reserved the nght, m its sole discretion, to create) (Le.. 212 Units).

Sechon 1.57 VA" shall maean the U.S. Departmem of Veterans Affairs.
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Any caprtahzed term not separatedy defined in this Dedlaration shad have the maaning
astrnbed thereto in apphcable provision of NRS Chapter 116.

ARTICLE 2
OWHERS' PROPERTY RIGHTS

Secbon 2.1 Owners' Easements of Enjgyment. Each Owner sha® have a nonexchusive
nght and easement of ingress ang egress and of use and ernyoyment m., to and over the Commaon
Elements, which easement shafl be appurienan 0 and shafl pass with title to the Owner's Umt,
subject 10 the followng.

{a} the nght of the Associabon to reasonably kst the number of guests amd
fenants an Owner or his tenant may authorize to use the Common Elements;

(b) the nght of the Association 0 estabksh uniform Rules and Regutations
pertaning to the use of the Cominon Elements;

(c) the righl of the Association in accordance with the Declaration, Articles and
Bylaws. with the vote of at least two-thirds (2/3) of the voting power of the Association and a
majority of the vohing power of the Boaard, to borrow money for the purpose of improving or adding
to the Common Elements, and in aid thereof, and further subject to the Morigagee profection
provisions of Aricie 13 of this Declaration. to mortgage, piedge, deed in inst, or hypothecate any
or afl of s real or personal property as secunty for money borrowed or debis incurred, provided
that the nghts of such Morigagee shal! be subordinated to the rights of the Owners;

{d) subject 10 the voling and appioval rearements set forth in Subsection
2.1{c) above, and the provisions of Arficle 13 below. the nght of the Association to dedicatn,
release, ahenale, transter or grant easements, icenses, pesmits and rights of way n aft or any
portion of the Common Elements to any public agency, authority. ulilty or other Person for such
purposes and subsect 1o such condibons as may be agreed 1o by the Members;

{e) subject 10 the provisions of Articie 14 hereol, the right of Declarant and its
sales agents, representatives and prospective Purchasers, to the nonexdusive use of the Common
Elements, without cost. for access, ingress, egress, use and enjoymernt, in order to show and
dispose of the Properties and/or any other developrent(s), until the kxst Close of Escrow for the
marketing and/or sale of a Unit in the Properties of such other development(s), provaded, howerver,
that such use shall not unreasonably mterfere with the rights of enjoyment of the other Dwners as
provided herein.

in the other easemants, and rights and reservations of Declarart as set forth
mn Artecle 14 and efsewhere m this Dedlaration;

(9) the nght of the Assocation (by action of the Board) to reconstiuct, replace
or refirish any Improvement or portron thereol upon the Common Elements in accordance withithe
ongnal desgn, fimsh or standard of cormstructon of such Improverment, or of the general
Improvements within the Properbes, as the case may be: and § not materially in accordance with
such onginal design, finish or standard of construction ondy with the vote or weitten consent of the
Owners holding seventy-five peroent (75%) of the voting power of the Assooation, and the vote
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or wnlten consent of 2 majponty of the vobng power of the Board, and the approval of the Ekgble
Hokders of ffty-one percent (51%) of the first Mortgages on Units in the Properties;

(h} the: nght of the Association. actng thwough the Boand, to repiace destroyed
Irees or ather vegetation and to plani trees, shrubs and other ground cover upon any partion of the
Common Elements,

{1) the nght of the Association, acting through the Boarnd, to place and maintain
upoh the Cornmon Elements such signs as the Board reasonably may deem appropriate for tha
identification, marketing, advertisement, sale, use and/or reguiation of the Propertees or any other
project of Dedarant;

i the nght of the Association, acting through the Board, to uniformiy and
reasonably restnct access to and use of porbons of the Common Elements;

{%) the nght of the Association, acling through the Board, to reasonably
suspend votng nghts and to mpose fmes as Special Assessments, and to sispend the right of an
Owner or Reswent (0 use Common Elements. for nonpayment of any regular or special
Assessmen! jevied by the Assadation against the Owner's Unit, or if an Owner or Residen is
othernwmse n breach of obligations imposed under the Governng Documents; and

(1 the vbigations and covenaats of Owners as set forth in Articde 9 and
elsewhere in this Dedlarabon;

{m}  the use restrictions sei forth in Article 10 and efsewhese In this Declaration;
and

{n} the easements reserved i Sections 22 through 2.7, nclusive, Articie 14,
and/or any other prowision of this Dedaration.

Sechon22  Easements for Parking Subject in the parking and vehicudar restrictions set
forth in Secbon 10 19 below, the Association, through the Board, is hereby empowered to establish
“parkung” and/or "no parlung” areas within the Common Elements, and to estabish Rules and
Regulatons governing such matters, as wel as to enforce such parking nules and Bmitstons by ol
means lawful for such enforcement on public streets. including the removal of any viokating vetedle
by those so empowered, at the expense of the Owner of the violating vehicie. If any temporary
gues! Or recreational parkng s permitted within the Common Elements, such parking shaldl be
permitted only withm any Spaces and areas clearly marked or designated by the Baard for such
WIrPOSe.

Secton 23  Easements for Vehicular and Pedestrian Traffic. In addiion 1o the general
easements for use of the Common Elesnents reserved hesein, there shadl be reserved 0 Declarand
and all future Owners, and each of their respective agents, empioyees, guests, invilees and
SUCCESSONS, Ronexcusive. appurienant aasements for vehscular and pedestrian traffic over the
privale main entry gate areas and all Private Streets. and any walliways within the Common
Elesnents, subject to parking provisions set forth in Section 2.2, above, and the use restrictions set
forth in Article 10, below.
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Sales Actnnties, Memiswwwmhmmmwm
and thesr respective officers. managers, employees, agents, contraciors, sales representatives.
prospective purchasers of Units, guests and other inwitees, for actess, ingress, and egress ower.
m, upon, under. and across the Properties, including Common Elemants, including but not Emited
o the nght to store matenals thereon and to make such other use thereof as may be reasonably
necessary or incdental o Dedarant’s use, development, advertising, marketing andfor sales
refated to the Properties. or any portions thereof, provided, however, thal no such nghis or
easements shall be exerased by Declarant in such a manner as to interfere urveasonably with the
oCCUPancy, use, enoyment, or access by any Owner, his Family, guests, or invitees, to or of that
Owmer's Lat, or the Common Elements. The easement created pursuant to this Sechion 2.4 is
subject to the tme limit set forth in Section 14.1(a) below. Without Bmiting the generality of the
foregoing, until such bme as the Close of Escrow of the last Unit in the Properties, Declarant
reserves the right to control entry gate(s) fo the Properties, and neither the Associabion nor any one
or more of the Owners shall at any tme, without the prior written approval of Dedlarant in its
discrehon, cause any entry gate in the Properties 1o be dosed during regular marketing or sales
hours (including weekend sales hours) of Deciarant, or shail in any other way npede or hinder
Declarant's markehng of sales actvities.

Section? 5  Easements for Public Service Uise. in addibon to the foregomng easements
over the Common Elements, there shall be and Declarant hereby reserves and covenams for itself
and all future Cwners within the Properties, easements for: {a) placemen! of any fire hydrants on
portions of certain Lots and/or Common Elements, and other purposes requiarty or nommally related
thereta; and (b) Counly, state, and federal public senices, mcluding but not kmited to, the right of
postal, law enforcement. and fire prodection services and their respective empioyees and agents
to enter upon any part of the Common Elernents or any Lot for the purpose of carrying out their
official duties,

Secton2f  Easements for Water, Sewage, UtiEty, and imigation Purposes. In addition
to the foregoing easements, there shafl be and Declarant hereby resernves and covenants for itself

and all future Owners within the Properties, easements For purposes of public and private utilities,
powver, lelephone, cable TV, water, and gas knes and appurtenances (inchxling but nod Bmited to,
the nght of any pubhc or prvate utitity or mastual waler and/or sewage distict of mgress or egress
over the Properties. mcluding portions of Lots, for purposes of reading and maintaining meters, and
using and mamiarng any fire hydrants jocated on the Properties). Declarant further resenves and
covenants for iiself and the Association, and thew respective agents, employses and contractors,
easements ovef the Common Eletetits and all Lols, for the conbrol. mstaliation. mantenance,
reparr and replacement of water and/or Sewage Enes and systems for warefing or rngation of any
tlandscapang on. and/or sewage disposat from or malated to, Common Elements. in the event that
any ubity exceeds the scope of this or any other easement reserved in this Declaration, and
causes damaqge (o property, the Owner of such property shall pursue any resultant clasm agaanst
the offending utility. and not agamst Declarant or the Association.

Sechon 2.7  Addibonal Reservation of Easements. Declarant hereby reserves for the
benefit of each Owner and s Unat reapracal, nonexclusive easemerts over the adjoming Unit{s)
for the control_ mamtenance and repair of the utilites serving such Owner's Unit. Declarant further
expressty reserves for the benefit of all of the real property in the Properties, and for the benefit of
all of the Units. the Assocahon and the Owners, reciprocal, nonexchusive easements over all Unifs
and the Common Elements, for the control, nstaRation, mamienance and repair of utiity services
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arnd dranage fachbes serving any portion of the Properties {which may be located on portions of
Lots. pursuant to the Plat), for drainage of water resulting from the normal use thereof or of
adymning Umts or Commion Elements. for the use. mamtenance. repair and replacement of Private
Streets and/or Penmeter Walls {subject to Sechon 9.6 below), and for any required customer
senvice work and/or mamntenance and repair of any Dwelling or other inprovement, whefever
tocated m the Properbes. and for compliance with Sight Visibdity Restriction Area maximum
permtter hewght requirements. In the event that any utility or govemmental body exceeds the
scope of any easement pertaivng to the Properties. and thetelry causes boddy injury or damage
to property. the injured of damaged Owner or Resident shalt pursue gy and all resultand caines
aganst the offending ulibty, arkt not against Dedarant or the AssoGation. In the event of any minor
encroachment upon the Common Elements or Unit{s), as a result of mitial construction or as a
result of reconstruction, repair, shifting. settiement or movernent of any portion of the Properties,
a vald easement for runor encroachment and for the maintenancs of the same shafl exist 50 long
as the minor encreachment exsts. Dedaant and each Owner of a Unil on which there s
construcied a Dweting along or adiacent to such Unit, shall have an easement appurtanant to such
Unit. over such property line, 1o and over the adjacent Unit and/or adjacent Comwnon Elements, for
the purposes of accommodabng any natural movement or sefting of any Dweling or other
iImprovement located on such Unil, any encroachment of such improvement due o menor
engneenng or construchon vanances, and any encroachment of eaves, rool overhangs, patio walls
and architectural features comprisimg parts of the ongnal construchion of such improvement.
Declarant further reserves {a) a nonexciusive easement on or over the Properties, and all portions
thereuf {inctucing Common Elements and Units). for the benefit ¢f Dedarant and its agents andfor
contractors, for any required warranty repairs, and (b} a nonexclusive easement on and over the
Propertes, and all porhons thereof {inchading Common Elements and Urits), for the benefit of the
Assocaton, and its agents. contraciors, and/or any other authorized party. for the rmaintenance
and/ar repanr of any and all landscapng arci/or other mprovesnents located on the Common
Elements and, or Umts

Secion 2 8 Wawer of Use. No Owner may exemnpt hirmself from pessonal Gability for
assessments duly levied by the Assoaabion, nor release the Unit Or other property owned by said
Cwmner from the hens and charges hereof. by waiver of the use and ersoyment of the Common
Elements or any Improvement thereon, or by abandonment of hes Unit or any othes proparty in the
Properties.

Sechon 29  Easement Dala. The Recording data for all easements and kcenses
reserved pursuant lo the terms of this Dedlaration is the same as the Recording data for this
Declarahon. The Recording data for any easements and kcenses created by the Platis the same
as the Recording data for the Plal.

Sechon 2.10 Qwners’ Right of Ingress and Egress. Each Owner shall have an
unrestncled right of ingress and egress to his Unit reasonably over and across the Comimon
Elements, which nght shall be appurtenant to the Unit, and shall pass with any transfer of title to
the Unit

Sechon 211 No Transter of nterest in Common Elements. No Ownes shaill be entitled
to seli, lease, encumber, or atherwse convey (whether volurtarily or involuntarily) hes interest in

any of the Common Elements, 2xoept in congunclion with conveyance of his Unit. No transfer of
Comynon Elements, or any interest therein, shall deprive any Untt of its rights of access. Any
attempted or purported transacbhon m violation of this provision shall be vaid and of no effect.
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Sechon 2.12  Taxes. Each Owner shall execute such instruments and take such action
as rmay reasonably be specified by the Association 1o obtain separsie real estale tax assessment
of each Unit. If any taxes or assessments of any Owner may, m the opinion of the Associstion,
become a hen on the Common Elements. or any part thereof, they may be pait by the Assocation
as a Common Expense or paid by the Association and levied against such Owner as a Specal
Assessment.

ARTICLE ]
NAPLES HOMEOWNERS ASSOGIATION

Section 3.1 Organization of Association. The Association is of shal be incorporated
under the name of NAPLES HOMEOWNERS ASSOCIATION, or simdar name, 35 8 non-proft
corporabon under NRS §§ 81.41C through B1.540, mclusive, Lipon dissolution of The Assocition,
the asssts of the Assocabon shaill be disposed of as set forth in the Gaverning Documends and in
comphance with applicable Nevada law

Sechon 32  Dubes, Powers and Righls. Duties. powers and nghts of the Association
are those set forth in this Declaration, the Articles and Bylans, togethes with its genera and impled
powers as a non-profit corparation. generally to do any and all thengs that o COrparaion crganared
under the laws of the State of Nevada may lawfully do which are necessary of propes, n operating
for the peace, heatth, comforl, safety and general welfare of its Members, nduding any applicable
powers set forth in NRS § 116.3102, subject onfy 0 the knitations upon the exercise of such
powers as are expressly sel forth n the Governing Documents, o in any applicable provision of
NRS Chapter 116. The Associaton shall make avaidable for mspection at its office by any
prospechive purchaser of a Unit, any Owner, and the Benehcianes, insurers and guarantors of the
first Mortgage on any Umt, dunng regular business hours arndd upon reasonable advance nolice,
current copes of the Governing Documents, and alt other bocks. recomds. and financiat statements
of the Assocation

Section 33  Membership. Each Owner, upon purchasing a Unit, shall automaticafly
become a Member and shafl remain 3 Member untd such lime as hits ownership of the Linit ceases.
at which btme his membership in the Association shall automatically cease. Memberships shall not
be assignable, except to the Person to which title 10 the Unit has been transferred. and each
Membership shall be appurtenant to and may not be separated from the fee ownership of such
Linit. Ownersinp of such Unit shall be the sole qualification for Membership, and shall be subiect
to the Goveming Documents.

Secton 34  Transfer of Membership. The Membersihup held by any Owner shall not be
transfermmed, pledged or alienated in any way, except upon the sale or encumbrance of such
Owmer's Unit. and then only to the purchaser or Mortgagee of such Unit. Any attempt to make a
prohibited transfer is void, and will not be reflected upon the books and records of the Associabon.
An Owner who has sold his Unit to a contract purchaser under an agreement o purchase shall be
entitied to delegate io such contract purchaser saxd Owner's Membesship rights, Such delegation
shall be i writing and shatl be delivered to the Board before such contract purchaser may vote.
However, the contract sefier shall neman kable for all changes and assessments attributable 10 his
Unit untl fee titke 1o the Unit 50id is transierred. if any Owner should Bl or refuse to transfer his
Membership to the purchaser of such Unit upon transfer of fee title thereto, the Board shall have
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the nght {o record the transfer upon the books of the Association. Untd satisfactory evidence of
such transfer {(which may. bul need nJt necessanly, be a cogry of the Recorded deed of transfer)
first has been presented to the reasonable satisfaction of the Board, the purchaser shall not be
anttied lo vote 3t mestngs of the Association, unless the purchaser shall have a vakd proxy from
the saeller of said Unit, pursuant to Sechon 4.6, below. The Association may levy a reasonable
transler fee agains! a new Owner and his Unst (which fee shall be added to the Annual Assessrient
chargeable to such new Owner) Io reimburse the Association for the admimnstrative cost of
transfemmny the Membership ta the new Owner on the reconds of the Association. The new Owner
shall, if requested by the Board or Manager, imely altend an orientation to the Community and the
Properiies, cor:ducted by an Assoaabon Officer or Manager, and wili be required to pay any costs
necessary o abtain eniry gate keys andior remote controls. if not obtained froen the pnor Owner
at Close of Escrow

Section 3.5  Arhdes and Bylaws. The purposes and powers of the Association and the
nghts and cblhigations with respect 1o Owners as Members of the Assocation set forth in this
Declarabon may and shall be amplifhed by provisions of the Artides and Bylaws, including any
reasonable provisicns with respect to corporate matiers; but in the event that any such provisions
rmay be, at any tme, inconsistent with any provisions of this Dedaration. the provisions of this
Declaration shall govern. The Bylaws shall provide:

{a) the number of Drrectors {(Subjedt to Secbon 3.6, below) and the titles of the
Officers:

(b} for election by the Boaard of an Association president. treasurer, secrelary
and any other Officers speched by the Bylaws;

(<) the qualificahons, powers and duties, terms of office and manner of electing
and remowing Directors and Othcers, and filing vacanoes:

(d) whuch. if any, respective powers the Board or Officers may delegate to other
Persons or 1o a Manager,

(e} which of the Offivers may prepare, execute, certify and reCord amendments
1o the Deciarabon on behat! of the Association;

{f) procedural rules for conducting meelings of the Association; and
g) a method for amending the Bylaws.
Secton 36 Boand of Deeclors.

{a) The affairs of the Assocation shalt be managed by a Board of not less than
three (3), nor mare than seven (7) Directors. all of whom {other than Directors appointed by
Declarant pursuant 1o Sechon 3.7 below) must be Members of the Assodation. In accomdance with
the provisions of Sechon 3.7 below, upon the formaton of the Association. Declarant shall appoitt
the Board. which shall mutially consist of three {3} Dieclors. The nember of Dreciars may be
mcreased to five (5) or seven (7) by Declarant (during the Declaramt Control Period), or by
resolution of the Board, and ctherwise may be changed by amendment of the Bylaws, provided that
there shall not be less than any munrmam number of Directors nor more than any maocmum number
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of Directors from time to ime required by applicable Nevada law. The Board may acl in af
instances on behalf of the Association, except as otherwise may be provided in the Governing
Documents or any applicable provision of NRS Chapler 116 or other applicable law. The Direclors,
m the performance of thew dubes, are fiduciasies, and are required to exercise the ordinary and
reasonable care of directors of a comporation, subject 1o the busimess-judgment rude.
Notwithstanding the foregaing, the Board may nal act on behalf of the Association to amend the
Dedlaraton, to tenminate the Community, or 1o elect Directors or detenmsne their quakifications.,
powrers and duties or term s of office, provided that the Board may i vacancies in the Board for the
unexpired porton of any lerm. Notwithstanding any provision of this Declaration or the Bylaws o
the contrary. the Chaners, by a two-thirds vote of all persons present and entitted lo vole at any
meetny; of the Owners at wiwch a quonum is present. may remave any Uirector with or without
cause, other than a Dwecior appomted by Declarant. if a Daecior is sued for Eabidity for actions
undertaken in his role as a Direclor, the Associabicn sha¥l indernnify him for his losses or camns,
and shall undettake all costs of defense. unless and until it is proven that the Director acted with
willfut or wanton misfeasance or with gross negligence. After such proof, the Association s no
longer Lkable for the costs of defense. and may recover, from the Director who so acted, costs
alreaty expended Directors ane not personally able to the victims of crimes ooy withen the
Propertes Punitive damages may not be recovered against Declarant or the Association, subject
to apphcabile Nevada law. An officer, employee, agent or director of a corporate Owner, a trustee
or desgnated beneficiary of & trust that owns a Unit, a parner of 3 partnership that owns a Unit,
or a fiduciary of an estate that owns a Unit. may be an Ofhicer or Director.  In every event where
the person serving or offenng 10 serve as an Officer or Director is a recond Owner, he shall fle
procd of authonty in the reconds of the Association. No Darector shali be entitied to delegate his or
her vote pn the Board, as a Drrector, to any other Director or any other Person; and any such
attempted delegation of a Director's vole shall be void. Each Director shall serve in office until tha
appontrment (OF electon, as applicable) of his successor.

(h} The term of office of a Director shatt not exceed wo (2) years, A Deecior
may be elected to succeed himseif. Following the Bedlarant Control Period. elections for Drectors
{whose terms are expinng) must be held at the Annual Meeting. as set forth in Section 4.3 below.

{c) A quorum 15 deemed present throughout any Board meeting if Direciors
enhitied to cast fifty percent (50%) of the wotes on that Board are presant at the beginning of the
meeling

Secbont 3.7 Dedlarant’s Control of the Board. Dusng the penod of Declarant's control
{"Dedarant Control Penod™). as set forth below, Dedarant at any time, with or wathout cause, may
remove of replace any Director apponited by Declarant. Pirectors appointed by Declarant need
rat be Owners Declarant shall have the right 10 appoint and remove the Drrectors. saabyect to the
foHowing muahons.

{a) Not later than sixty (60) days after comveyance from Dedarant to
Purchasers of twenty-five percent {25%) of the Units That May Be Created, at least one Director
and not less than twenty-five percent (25%) of the totat Directors must be elected by Owners other
than Declarand.

{b} Not later than sbdy (G60) days after conveyance from Dedarant to
Purchasers of fity percent (50%] of the Units That May Be Created, not less than one-third of the
totat Directors must be elected by Owners other than Dediarant.
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(c) The Beclarant Control Pesiod shall lerminate on the eariiest of: (1) sixty (60}
days after conveyance from Dedarant to Purchasers of seventy-five percent (75%) of the Units
That May Be Created, {1} five years after Declarant has ceased to offer any Units for sale in the
ordinary course of business. or {is) five years after any night to annex any portion of the Annexable
Area was last exercsed pursuant to Article 15 hereol.

Sechion 3 8§ Controd of Board by Cwners. Subgect to and following the Dedarant Control
Penod (a) the Owners shali elect a Board of at least three {3} Directors, and {b) the Board may

vacances in s membership (e g., due to death or resignation of 2 Director), subject to the right
of the Owners to elect a replacement Drector, for the unexpired portion of any term_ After the
Dectarant Control Period. all of the Directors must be Owners, and each Director shal, within thirly
{30) davs of s appointment or glection, certify in writing that he is an Owner and has read and
reasonably understands the Govermung Documents and applicable provisions of NRS Chapter 116
o the best of his or her abidily. The Boand shall ededd the Officers, afl of whonmn {after the Dedlarant
Controi Panod} must be Owners and Drectors. The Owners, upon & two-thirds (2/3) alfirmative
vate of all Owners present and entitled 1o vote at any Owners' meeting al which a quorum is
present, may remove any Dhirecton(s) with or wathout cause; provided, however that any Director{s)
appomited by Declarant may only be removed by Declarant

Sechon 3 9 Ek.cton of Dredors Mot less than thirty (30} days before the prepasation
of a ballot for the etechon of Directors, which shall normally be conducted at an Annual Meeting.
the Assocation Secretary or other designated Officer shall cause nobee 1o be grven 10 mach Owner
of s eligibdily [0 serve as a Director. Each Owner wha is quadified to serve as a Director may
have his name placed on the ballot along with the names of the nominees selected by the Boaed
o a nommabng cormrrutiee established by the Board. The election of any Director must be
conducled by secret wniten ballot. The Association Secretary or other designated Officer shafl
cause to be sent prepad by Umied States mad to the mailing address of each Unit withan the
Community or to any other mading address designated n writing by the Unit Owner, owner, a
secret hallot and a retumn envelope. Elecbon of Directors must be conducied by secret written
baliot, wath the vote puthicly counied {which may be done as the meeting progresses).

Secton 310 Board Meehnqgs.

(a) A Board meeting rust be held at least once every 90 days. Except in an
emergency, the Secretary or other designated Officer shall, not less than 10 days before the date
of a Board meeting. cause nohice of the meeimg to be given to the Owners. Such notice must be:
(1) sent prepaxd by United States masl to the maiing address of each Unit or i any othesr maiing
address designated in wnting by the Owner; or (2) published in a newsietier or other similar
pubhcahon crculated to each Owner [n an emergency. the Secretary or other designated Officer
shall, if prachcable. cause nobee of the meebng to be sent prepaid by United States mait to the
mailing address of each Unit. if dehvery of the nobice in this maswey is impraciicable, the notice
st be hand-dehvered to each Unit within the Comimunity or posted in a promene st place or places
withm the Comman Elements.

{b) As used in this Sechon 3.10. “ernergency” means any ocourrence of
combination oi occurrences that: (1) could not have been reasonably foreseen, (2) affects the
heatth, welfare and safety of the Owmers; (3) requires the immediate attention of, and possible
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acbon by, the Board. and (2) makes # impracticable to comply with reguiar notice andior agenda
PIOVISXONS

(e} The nolice of the Board meeling must state the ime and place of the
megling and include a copy of the agenda for the meeting (or the date on winch and the locations
where copes of the agenda may be conveniently obiained by Owrers). The natice must nclude
nabificaton of the nghit of an Owner to: {1) have a copy of the minutes of 3 summary of the minutes
of the meetng distributed to him upon request {and, if requered by the Board. upon payment to the
Associabon of the cost of making the distribution). and (2) speak to the Association or Board,
unless the Board is meebng in Execulive Session.

{&) Tre agenda of the Boand meeting must comply with the provisions of NRS
& 116 .3108.3. The period required 1o be devoted to cormments by Owners and discarssion of those
comments must be scheduled for the begirming of each mesting. In an energency, the Board may
take achon on an item winch is not listed on the agenda as an item on which action may be taken.

(e) At least once every 9 days. the Board sha¥l review at one of iis meetings:
(1} a curremnt reconciiation of the Cperating Fund {as defmed in Section 6.2 below); (2) a currend
reconclmton of the Reserve Fund (as defined in Section 6.2 below); (3) the actual revenues and
expenses for the Reserve Fund. compared lo the Reserve Budget for the cument year; (4) the
lalest account statements prepared by the financal mstitutions in which the accounts of the
Assocation are maintamed; (5) an income and expense statermernt, prepaned onat least a quariesty
basis. for the Operating Fund and Reserve Fund; and () the cument status of any civil action oF
cam submitted 1o arbitraton oF mediation in whach the Association is a party.

) The mnytes of a Board meeting maxst be made avaslable to Owners in
accordance with NRS § 116.3108.5.

Secton 3 11 Attendance by Owners at Board Meetings: Executive Sessions. Owners
are enhtled to attend any meeting of the Board (except for Executive Sessions) and may speak &

such meebing. provided that the Boarnd may establish reasonable procedures and reasonable
hmitatons on the me an Owner may speak at such meeting. The pesiod required 0 be devoted
to cormments by Owners and dscussion of those comments must be scheduled for the beginning
of each meeting Owners may nat attend or speak at an Executive Session, unless the Board
specifically so permits. An "Executive Session™ 15 an executive session of the Board {which may
be a portion of a Board meetng). designated as such by the Board in advance, for the sole parpose
of:

{a) corsuiting with an atltormey for the Assoaation on motters relating to
proposed or pencing h:gabon.  the contents of the discurssion would otherwise be governed by
the pennlege set forth m NRS §§ 49.035 to 49,115, indusive; or

{b) discussing Association personnel matters of a sansitive nature; or

(c) discussing any violation ("Afleged Violation™) of the Govermng Documenis
{including, without timutation, the fatlure to pay an Assessient) afleged  have been committed by
an Cwner ("Involved Owner™) (provided thal the Involved Owner shall be entitied 1o request in
wrihing that such heanng be conducted by the Board in open meeting, and provided further that the
Invoived Owner may altend such hearing and testify concerning the Alleged Violation, but may be
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excluded by the Board fiom any other portion of such bearing. including, without Smitation, the
Board's deliberation).

No other matter may be discussed in Executive Sessian. Any matter discussed in
Execulive Session must be generally descoribed in the méirades of the Board meeting. provided that
the Board shall mantain detailed minutes of the discussion of any Alleged Violation, and, upon
request, shall provide a copy of said detailed minutes 1o the Involved Owner or his designated

representative,

ARTIGLE 4
YOTIRG RIGHTS

Secton 4 1 Cwrers' Vobng Rights. Sutsect to the following prowisions of this Section
4.1, and to Secthon 4 6 below. each Member shall be entited to cast one {1} vote for each Unit
owned. In the event that more than one Person holds fee title to a Unit ("co-owners™), alt such co-
owners shall be one Member and may attend any meeting of the Association, but only one such
co-owner shall be entitied to exercise the vote to which the Unit is entitied. Such co-owners may
from time to hme all designale in writng one of their number to vote. Fractional votes shall not be
aflowed. Where nc vohing co-owner s designated, or § such designation has been revoled, the
vote for such Uit shall be exercised as the magority of the co-cwmners of the Unit mutually agree.
No vote shall be cast for any Unit where the co-owners present in person or by proxy owning the
majpority mterests in such Unit cannot agree to sasd vote or other achon. The Nafvolng co-cwmess
shali be poinlly and severally responsible for a8 of the obligations imposed upon the jointly owned
Umit and shall be entitied to all other benefits of ownership. Al agreements and determinations
lawfully made by the Assocation in accordance with the voting percantages estabiished herein, or
m the Bylaws, shall be deemed to be binding on all Owners, ther successors and 2ssigns.
Nobtwithslanding the foregoing. the votmg rights of an Owner shall be automatically suspended
dunng any tme penod that Annual Assessments or any Speciar Assessment levied aganst such
Owner are debngquent

Section 42  Transfer of Voling Rights The right to vote may not be severed or
separated from any Unil. and any sale, transfer or conveyance of fee inderest in any Unit 10 3 new
Owner shall operate (0 transfer the appurtenant Membership and vobting rights without the
requirement of any express reference theretn. Each Owner shall, within ten (10) days of any sale,
transfer or conveyance of a fee interest in the Owner's Unil, notify the Association in writing of such
sale, transfer or conveyance, with the name anc address of the transferee, the nature of the
transfer and the Unit involved, and such other iformation relative to the transfer and the transferee
as the Board may reasonably request. and shall deliver to the Association a copy of the Recorded
deed therefor. i

Sechon4.3  Maetings of the Membership. Meetings of the Association must ba held at
least once each year, or as othenase may be required by applicable law. The annual Associabion
meeting shall De held on a recurring anniversary basis, and shalt be referred lo as the "Annuat
Meetng ™ The busmess conducted at each such Annual Meeting shall include the election of
Direciors whose ierms are then expiring. if the Members have not held a meeting for one (1) year,
a meetng of the Associabon Membership must be hedd by nat fater than the March 1 next foliowing.
A specal meetng of the Association Membership may be called at any reasonable tme and place
by written request of {a) the Association President, (b) a majority of the Diractors, or (c) Mambers
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representing at least ten percent {10%) of the voting power of the Association, or as otherwise may
be required by applicable law  Nobee of specia) meetngs shall be given by the Secretary of the
Assooabon in the form and manner provided in Section 4.4, batow.

Sechond4  Meebnqg Mobices; Agendas: Mingtes. Meetings of the Members shall be held
i the: Properbes Or at such other convenient iocation near the Properties and within Clark County
as may be designated in the notice of the meeting.

{a) Not less than ten (10) nor more than sixty (60) days in advance of any
meecting, the Associabon Secrelary shall cause hotice to be hand defivered or sent postaga prepasd
by Umnted States mad lo the mading address of each Unit or to any other mailing address
designated in wnbing by any Owner. The meeting notice must state the time and place of the
meeting and include a copy of the agenda for the meeling. The notice must inchde notification of
the rght ot an Owner tor have a copy of the minutes or a susrinary of the mitutes of the meeting
distnbuted 1o him upon request, it the Owner pays the Association the cost of making the
cistnbubon, and speak to the Association or Board {(uniess Ihe Board s meeting in Executive
Sessii)

{b} The meetng agenda must consist of:

(1) a gear and compiete statemettt of the topics scheduled to be
considered dunng the meeting, including, without lknitation, any proposed amendment to any of
the Governing Documents, any fees or assessmenis o be imposed or increased by the
Assogation, any budgetary changes, and/or anmy proposal to remove an Officer or Directos; and

(it} a list describing the items on which action may be taken, and
clearly denchng that achon may be taken on those tems CAgenda Rems™); and

{in} a period devoted 1o comments by Owners and discussion of such
comments, provided that, except in emengencies, NO achon may be tahen upon a matter raised
dunng this comment and discussion penod unless the matter is an Agenda tem. If the matter is
nol an Agenda ltem, il shall be tabled al the cusment meeting, and specifically indluded as an
Agenda lem for discussion and consideration at the next following reeting, at which time, action
may be taken therecn,

(e} In an “emergency” {(as said lerm is defined n Section 3.10{b), above,
Members may take achon on an itern which s not isted on the agenda as an ilemn 0n which acton
may be taken

{d) if the Association adopls a policy imposing a fine on an Owmer for the
violabon of a provision of the Governing Documents. the Board shall prepare and cause ko be
hand-delivered or sent prepaid by United Siates mad to the maifing address of each Uwit or o any
other mailmg address designated in writing by the Owner thereof. a specific schedulke of fines that
may be imposed for those particular violations, at least thirty (3C) days pnor to any altempled
enforcement, and otherwrse subject to Section 17.1, below.,

{e) Not more than thirty (30) days afler any meeting, the Board shall cause the
minutes or 2 summary of the mmutes of the meeting to be made avadable to the Oemers. A copy
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of the mmutes or a summary of the minutes must be provided o any Owner who pays the
Assocaaton the cost of providng the copy.

Section4 5 Record Date. The Board shall have the power 10 fix in advance a date as
a record date for the pumase of detesmuning Members entitied to notics of of to vote at any meeting
or to be furnished with any Budgel or other mformation or matesial, or in order to make a
determination of Members for any purpoce. Notwithstanding any provisions hereof lo the contrary,
the Members of record on any such record date shall be deemed the Members (or such notice,
vote. meetng. fumishing of mformation or material or other purpose and for any supplementary
notice, or mformaton or material with respect to the same matter and for an adjoumment of the
same meeting. A record date shall nol be more than sixty (60) days nor less than ten (10) days
pnor 1o the date on wiuch the particular achon requiring determenation of Members s proposed or
expected to be taken or to occur.

Section 4.6 Proxies. Every Member entitled to attend. vole at, or exercise consents with
respect to, any meeting of the Members, may do so either in person, or by a representaiive, known
as a proxy, duly authonzed by an instrument in wriling. filed with the Board prior to the meeting to
which the prouxy is applicable. A Member may give a proxy only Wi a2 member of his immediate
Family, a Resddent tenant, or ancther Member. No proxy shall be valid after the conchusion of the
meeting (including continuabon of such meeting) for which the proxy was executed. Such Dowers
of deswgnabon and revocabon may be exercised by the legal guardian of any Member oF by his
conservator. or I the case of a minor having no guardian, by the parent legally entitied to
permanent curtody. or dunng the adméimistration of any Member's estate where the interest in the
Unit 15 subject 1o admerustration in the estate, by such Member's executor or administrator.  Any
form of proxy or wntlen baliot shall afford an opportunity therein to specly a choice between
approval and disapproval of each matter or group of related matiers intended, at the ime the
wniten ballot or proxy is distnbuted, to be acted upon at the meeting for wisch the proxy of wrilten
baltot 1s sohiated, and shall prowde, subject to reasonably spechied condions, that where the
person schcited specfies a choce with respect to any such matter, the vote shall be cast n
accordance with such speciicabon. Unless applicable Nevada law provides atherwise, a proxy is
vod if (@) it 1s not dated or purports to be revocable without notice; {b) it does not designate the
votes that must be cas! on behalf of the Marber who executed the proxy; or {¢) the hoider of the
proxy goes nol disclose at the begannmg of the meeting (for which the proxy is executed) the
number of proxes pursuant to which the proxy hoider will be casting votas and the voting
mstructhons recewed for each proxy  If and for so long as prohdbsied by Nevada taw, 3 vole may not
be cast pursuant to a proxy for the election of a Owedor.

Sectond 7 Quornums  The presence at any meeting of Members who hoid votes. equal
10 twenty percent (20%) of the total voting power of the Assocation, in person or by proxy, shall
consuiute a gquomurn for consxderabon of that matter. The Members present 3 o duly called
meetmg at winch a gquorum 5 present may continwe to do business untl adioummeant,
notwithstanding the withdrawal of enough Members 10 teave less than a quorum, i any action taloen
other than adjournment is approved by at ieast a magprity of the Members requaed to constibute
a quorum, urless a greater vote s requred by applicable Law or by thes Declaration. f any meeting
cannct be held because a quarum is not present, the Members present, ether in person of by
proxy, may, except as otherwise provided by faw, adpoum the meeting ko a brme not less than five
(5} days nor more than thety (30) days from the time the ofiginal meeting was called, at which
recomvened meetung the quorum requirement shall be the presence, in peson or by wntsen proxy,
of the Members entitled to volte at least twenty percent (20%) of the total votes of the Association.
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Nohwthstanding the presence of a sufficient number of Owners ko constitle a quonsm, cevtain
matters, includmg. without bmitation, amendment to this Declaration, requere a higher parcerdage
(e g .67%) of votes of the tolal voling Membership, as sei forth in this Dectaration,

Secion4 8  Achons I a guorum is present, the affrmabve vole on any matier of the
majanty of the votes represented at the meeting (or. in the case of elections in which there are
more than two (2) candidates. a plurahty of the voles cast) shafl be the act of the Members, undess
the wvole of a greater number is requered by law or by this Declaration.

Secion49  Acbon 8y Writlen Consent, Without Meeling. Any action which may be
taken at any regular or special meeting of the Members may be taken without a meeting and
without prior notce, if authonzed by a written consent setting forth the action 5o taken, signed by
Mermbers having not less than the mmema m number of voles that woudd be necessany to authorize
of take such achon at a meehng at which all Members were present and voled, and fied with the
Assonabon Secretary. prowded, however, that Directors may not be elected by wotten consent
except by unammoys watten consent of 3t Members. Any Member giving a wiitten consent, of
such Member's proxy bolder, may revoke any such consent by a wniting recesved by the
Asspaaton pnor 1o the hme that written consents of the number of Members required to authorize
the proposed action have been Rled with the Assocation Secretary, but may not do so therealler.
Such revocab:on shall be effective upon ds receipl by the Assocabon Secetary. Undess the
consents of all Members have been soliciied i wiiting and have been received, prormpt notice shall
be given, in the manner as for regular meetings of Members, 10 those Members who bave not
consented n wnting, of the taking of any Association action approved by Members without a
meeting Such noboe shall be grven at least ten (10) days before the consummabon of the action

avthonzed by such approvat with respect to the following:

{a) approval of any reorganization of the Assoccition;

(b} a proposal lo approve a contract or other transaction between the
Assoaation and one or more Directors, or any corporation, firm or association in which one ormore
Dredors has a malenal fmanaa witerest, or

(c} appimval requered by law for the indemnification of any person.

Sechon 4 1) Adjoumned Meetngs and Notice Thereol. Any Members’ meeting, reguiar
or special, whether or it a quorum s present, may be adgjoumned from time to ime by a vote of
a majonty of the Members present either it person or by proxy thereat. but i Lhe absence of a
guorum, no other business may be transacted at any such meeting except as provided in Section
4.9. When any Membhers' meetng, either reguiar or special, s adumed for seven (7} days or
less. the tme and place of the reconvened meeting shall be announced at the meeting at which
the adipumment 1s taken. When any Members’ meeting, either reqular or special. is adjourned for
more than seven (7} days. notice of the reconvened meeting shall be given to each Member as in
the case of an onginat meehng. Except as aforesaid, it shall not be necessary 0 give any notice
of an adjournment or of the business to be bansacled al a reconvened meeting. and &t the
reconvened meelng the Members may transact any business that meght have been transacied at
the onigmal meetng.
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ARTICLE §
FUNCTIONS OF ASSOCIATION

Sechon51  Powers and Duties. The Association shall have 28 of the powers of a
Nevada nonprofit corporation, subect only to such limitations. if any, upon the exercise of such
powers as are expressly set forth in the Dedaxration, Articles and Bylaws. The Association shall
have the power 0 perform any and all lawfud acts which may be necessary Or proper for,
incdental to, the exercise of any of the express powers of the Association. The Association's
obligations to mantan the Common Elements shall commence on the date Annual Assessments
commznce on Units; untt commencement of Annual Assessments, the Common Elernents shail
be mantained by Declarant. at Dedarant’s expense. Without m any way kmiting the generality of
the foregomg provisions, the Association may act through the Board, and shall have:

(a) Assessments. The power and duty lolevy assessments agamst the Owners
of Units, and to enforce payment of such assessments i accordance with the peovisions of Artice
& herec!

{b}  Repar and Mantenance of Common Elements. The power and duty to
pamt, planl, maintain and repar in a neat and atiractve condition, m aocordance with standards

adopied by the ARC. all Common Efements and any improvements thereon, and to pay for utiliies,
gardening. [andscaping, snd other necessary services for the Common Elements. Notwithstanding
the foregong, the Association shall have no responstbirly lo provide any of the services refesmed
ton this subsecton 5 1{b) with respect to any Improvement which s accepled for mantenance by
any slate, local or mumcpal govemmental agency o public enlity. Such responsibdity shadl be that
respectively of the applicable agency of pubkic enlity.

() Removal of Graffiti. The power and duty to remove Of paint aver any graffiti
from or on Extenor Walls, pursuant and subject to Secbon 9.6, beiow.

(d} Taxes. The power ated duty to pay all taxes and assessments kevied upon
the Commgon Elements and all taxes and assessments payabie by the AsSociation.

e) Uty Services. The power and duty to obtam, for the benefit of the
Comman Elements, any negessary comsnonty metered water, gas and electnic sennces (or other
simylar services), andior refuse collection. and the power but not the duty to provide for all refuse
collection and cable or masler lelevision service, if any, for all or portions of the Properbes.

(f Easements and Rights-of-Way. The power but not the duty to grant and
convey to any Person, (i} easements, kicenses and nghts-of-way in. on, over or under the Common
Elements, and (1) with the consent of seventy-five percent {75%) of the voting power of the
Assoaation, fee titie to parcels or strips of land which comprise a portion of the Common Elermnents,
for the purpose of construching, erecting, operating or mamiaining thereon, therein and thereunder.
{A) roads. streets. walks, drnveways, and stope aneas: {B) overhead or underground Bnes, cables,
wrres, conduits, or other devices for the transmission of electneity for hghting, heating, power,
television, telephone and other similar purposes: (C) sewers. storm and wates drains and pipes.
waler systermns. spnnkling systems, waler. heating and gas lines or pipes: and, (D) any savlar
public or quas+public Improvements or facilties,
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(9} Manager. The power, subject to Section 5.5, below, but not the duty to
employ or conlract with a professional Manager to perform all or any part of the duties and
responsibiites of the Assocation. and the power but not the duly to delegate powers 10
committees. Officers and employees of the Assoaciation. Any such management agreesnent, or any
agreement providing for services by Dectarant to the Assocation, shiall be for a term ROt i excess
of one {1) year, subject to cancellation by the Association for cause at arry time upon not iess than
thirty (30) days writen nolice, and withoutl cause (and without penaity or the payment of a
terminabon fee) al any tme upon ninety (90) days written notice,

(h)  Rights of Entry and Enforcement. The power bt not the duty, after Notice

and Heanng (excep! in the event of emergency winch poses an immenent threat to baatth or
substantal damage to property, in which event, Nobce and Hearning shall not be requered), to enter
upon any area of a Unit. without being liable to any Owner, except for damage causad by the
Assocation entenng or acting in bad faith, for the purpose of enforong by peacefil means the
provismons of this Declarabon, or for the purpose of mamtaining or repaining any such area i for any
reason whatsoever the Owoer thereof fads to maintan and repair such area as required by this
Declaration. All costs of any such mamienance and repair @s described n the preceding sentence
(vncduding alt amounts due for such work, and the costs and expenses of coection) shall be
assessed agamnst such Owner as a Special Assessment, and, € not paid timely when due, shall
constiute an unpad or delinquent assessment pursuant to Article 7, below. The responsible
Owrer shall pay promptiy ail amounts due for such work, and the costs and expenses of coliection,
Unless there exists an emergency, there shali be no entry into a Dwediing without the: prior consent
of the Owner thereol Any damage caused by an entry upon any Unil shall be repaired by the
entenng party Subject o Section 5 3. below, the Association may also commence and maintain
achons and suns 10 restrain and enjom any breach or threatened breach of the Dedarabion and 1o
enforce. by mandatory injunctions or otherwise , all of the provisions; of the Dec'aration, and, if such
achon pertainmg to the Dedarabon is brought by the Assodation, the prevailing party shall be
entitied fo reasonable attorneys' fees and costs to be fixed by the court.

{0 Other Services. The power and chety to maintain the integrity of the
Common Elements and to provide such other sennces as may be necessary or proper to caery oud
the Assooation’s obligations and business under the terms of this Declaration to enhance the
enjoyment, or to ‘aclitale the use, by the Members, of the Common Elements.

{: Employees, Agents and Consultants. The power but not the duty., i deemed
appropnate by the Board 1o here and dischame employees and agents and o retain and pay for
tegal. accounting and other servces as may be necessary or deskable i connechion with the
perfomance of any duhes or exercise of any powers of the Associabon under this Declaration.

{k}  Acqurmng Property aod Construction on Common Elements. The powes but
nol the duty. by acbon of the Board, 1o acquire propesty or inlesesis in property for the common
benefit of Cwners. mcluding Imorovements and personal propesty. The power but not the duty, by
action of the Board, to construct new improvemerts of additions to the Comemon Elements, or
dembish exishng improvements (other than maintenance or repairs 1o existing Impeoverents).

{1 Contracts. The power, but not the duty. 10 enter mto contracts with Cumers
o provide services or 10 mantain and repair iImprovemenis within the Properbes which the
Assocaabon is not athenmse reguired th mantain pursuant o this Dedaration, and the power, but
not the duly, to contract with third parties For such services, Any such contract or service
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agreement must, however, provide for payment to the Association of the cost of providing such
senvice of mamnienance.

() Records and Accounting. The power and the duty to keep, or cause to be
kept. true and comect books and records of account atl the sole cost and expense of the

Assooalion in accordance with generally accepted accounting principles. Financial statements for
the Assoaation shall be regularly prepared and disiribasted to a3t Membess as follows:

() Profonma operating statements (Budgets), Reserve Budgets, and
Reserve Studhes shali be distnbuted pursuant to Section 6.4, below;

(i) Rewewed or audited Financial Staternents (consisting of a
reasonably detaled statement of revenues and expenses of the Association for each Fiscal Year,
and a baiance sheet showing the assets (inchading. but nat Emited to, Association Reserve Funds)
and latuhihes of the Associabon as at the end of each Frscal Year) and a statemenl of cash flow
for the Fiscal Year. shall be distributed within one hundred twenty {120) days after the close of
each Fiscal Year.

{r) Mamtenance of Other Areas. The power but not the duty o maintain and

repar slopes, parkways. entry structures and Commmunily signs identifying the Properties, (o the
extent deermed advisable by the Board.

(o) Use Restrichons The power and the duty to enforce use restnictions
pertaming 16 the Properbes

{p) Insurances. The power and the duty t0 cause 0 be obtained and
mamtamed the nsurance coverages pursuani 1o Articie 12, below.

(g} Licenses and Permits. The power and the duty fo oblain from applicable
govemmental authonty any and all licenses and permils "easonably necessary to cany out
Assooation funchions hereunder.

Secton 5.2 Rules and Reguiations. The Board shall be empowered (o adopt. amend,
repeal. and/or enforce reasonable and uniformly apptied Rules. and Regutations, which shall not
ciscnirmingte among Members, for the use and occupancy of the Properties, as follows:

(a) General. A copy of the Rules and Reguiations, as from tme to time may
be adopted, amended or repealed, shall be posted in a conspicuocus place in the Comman
Elements and/or shall be mailed or otherwise defivered to each Member. Upon such matg.
delivery or posting, the Rules and Regulations shall have the same force and eflect as f they were
set forth herein and shall be binding on all Persons having any interest in, or making any use of any
part of_the Properhes, whether or not Members; provided, however, that the Rules and Regulations
shall be enforceabie only lo the extent that they are consistent with the other Goveming
Documents. If any Person has actual knowiedge of any of the Rules and Regudations. such Rules
and Requlabons shall be enforceable against such Person, whether or not a Member, as though
nobce of such Rules and Regulations had been given pursaant to this Section 5.2. The Rules and
Regulatons may nat be used o amend any of the other Governang Documents.
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(b} Limitations. The Rules and Regudations must be:
{" reasonably related 1o the purpose for which adoplod;

{u) sufficienily expct in their prohidition, direction, or Emitation, so
as toreasonably inform an Owner or Resident, or tenant or quest thereof, of any action of ermission
required for compliance;

{iin} adopted without intent o evade any ohligation of the Association;

{iv) consistent with the other Govemning Documents {and must not
arbitranly restrict conduct, or require the construction of any capilat #nprovement by an Owner if
not so required by the gther Governing Documents);

(v) uniformly enforced under the same or samilar circumstances
agamst all Owners; provided that any particuiar rule not sc unformly enfolced may not be erdorced
against any Owner {except as, and to the extenl, if anty, such endorcemoent may be penmstted from
lime» b0 time by apphicabie law); and

(wi} duly adopted and distributed to the Owners at least thirty (30)
days pnor to any attempted enforcement.

Section 53  Proceadings. The Association, acting through the Board, shall have the
poweer and the duty to reasonably defend the Association (and, in connection herewith, Y0 cise
counlerclaEms) in any pending o potential krasuit, astitration, mediation or govemmental
proceeding (collectively heremnafler referted tn a5 2 "Proceeding™). The Association, acting through
the Board, shall have the power, but not the duty, o reasonably insthde, prosecole, mamtam
and/or miervene in a Proceeding, in its own name., but only on matters affecting or pertaining to this
Dedclaration or the Comenon Elements and as to which the Association is & propes party it interest,
and any exercise of such power shall be subject to fll compiance with the foflowing provisions:

(a) Any Proceeding commenced by the Assoaation: {i) to endforce the payment
of 2n assessment or an assessment lien or other ken against an Owmer as provided for in this
Declaration. or {ii) lo otherwise enforce compiiance with the Goveming Doasmnants by, or o oblain
other rebef from, ary Owner who hass violated any provision theneo!, or (i5) to prodect agasnst any
matter which imminently and substantially threatens ali of the heakh, safety and welfare of the
Owmers, or {v) against a supplier, vendor, comracior or provider of senaces, pusuant 1o a contract
or purchase order with the Assocation and in the ordinary cowse of business, of {v) for money
damages wheren the tolal amount in controversy for a1 mathers arising in connection with the
acton 15 not kkely ' exceed Ten Thousand Doltars ($10.000.00) in the agogroegade; shall be referred
to herem as an "Operational Proceeding " The Board from time 1o ima may cause an Operational
Proceeding o be reasonably commenced and prosecuted, without the need for further
authorization.

(b) Any and afl pending or potential Proceedings other than Operationad
Proceedings shall be referred o herem as a "Non-Operational Controversy”™ or “Non-Operational
Controversies.™ To protect the Association and the Owners from being subjediad o polentialy
costly or prolonged Non-Operational Confroversies without Al disdlosure. analysis and consan,
to protect the Board and individual Birectors from any charges of negligence, breach of fiduciary
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duty. conflict of interest or acting in excess of thes authority or i a mannes not in the best interests
of the Assooation and the Owners: and to ensure voluntary and well-informed consent and dear
and express authorization by the Owners, strict compliance with all of the following provisions of

this Section 5 3 shall be mandatory with regard to any and all Non-Operational Controversies
cormmenced, nshiuted or mantained by the Board:

(1) The Board shalt first endeavor 1o resolve any Non-Operationad
Controversy by good faith negotiatons with the adverse party or parties. In the event that such
good faith negobiations fail o reasonably resolve the Non-Operational Controversy, the Board shaf
then endeavor in gocd faith to resolve such Non-Operational Controversy by mediation, provided
that the Board shail not incur liability for or spend more than Five Thousandg Doltars ($5,000.00) in
coninechon therewrth {prowded that, f mone than said sum is reasonably required in connection with
such mediation, then the Board shall be required first to reasonably seek approval of a majority of
the vohng power of the Members for such additional amount for mediation before proceeding 1o
arbslation or ihgaton). In the event that the adverse party or parties refuse medation, or if sech
goo¢ faith mediation st fails 1o reasonably resolve the Non-Operational Controversy, the Board
shafinol be authonzed to commence, institute or maintain any arbitration or itigation of such Non-

Operational Controversy until the Board has fully complied with the following procedures:

{1) The Board shall first mvestigate the legal menit, feasibility and
expense of prosecuing the Non-Operational Controversy, by obtaining the writlen opinion of 2
licensed Nevada atlomey reguiarty residing in Clark County, Nevada, with a Martindate-Hubbeli
rating of “av". expressly statng thal such altorney has reviewed the underiying facts and data n
sufficent, venfiable detar to rendes the opirion, and expressly opming that the Association has a
substanbal bkelihood of prevailing on the merits with regard to the Non-Opesational Controversy,
without substanbal likelihood of incurmng any matedal kability wih respect to any counterclasn
which may be asserted against the Assocation. The Board shall be authionized o spend up to an
aggregate of Five Thousand Dallars ($5.000.00) to obtain such legal opimion, inciuding all amounts
paid ta sard atiomey therefor, and all amounts paid to any consultants, contractons and/or experts
prepanng OF processing repotts and/or miosmation in connection therewith. The Board may
ncrease said $5.000.00 bmut, with the express consent of more than fifiy percent {50%) of at ol the
Members cf the Associahon. al a special meeting caled for such purpose.

{2} Said atiorney opinéon latter shall also contain the attormey's
best good faith estimate of the aggregate maximum “not-to-exceed” amount of legal fees and
costs, niciuding, without limitation, court costs, costs of investigation and all further reports or
stuches. costs of court reparters and transcripts, and costs of expert witnesses and forensic
speoalists (all collectvely, "Quoted Litigation Costs™)which are reasonably expected tobe incixred
for prosecubion to complebon (incuding appeal) of the Non-Operationat Controversy. Said opiron
letter shall also indude a draft of any proposed fee agreement with such attormey. If the atformey™s
proposed fee amangement is contingent, the Board shall neverthedess oblam the Quoted Litigation
Costs with respect to afl costs other than legal fees, and shall also obtain a written draft of the
atiomey’s proposed contingent fee agreement. {Such written legal opsneon. mciuding the Quoted
Litgaton Costs, and also inciuding any proposed fee sgreement, contingent or non-contingant, are
coilectively referred (o heren as the “Attormey Letter™),

{3) Upon recenpt 3nd review of the Attorney Letter, if two-thirtds
{273) or more of the Boand affirmatvely vole o proceed with the institution or prosecution of, andfor
mterventon n. the Non-Operabonal Controversy, the Board thereupon shafl duly notice and call
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a speaal meebng of the Members. The writter; notice 10 each Member of the Association shal
mclude a copy of the Attormey Letler, mouding the Guotad Liigation Costs and any proposed fee
agreement, contmgent or non-contingent, together with a weitten report "Special Assessment
ReporT) prepared by the Boarg: (A} itemizing the amount necessary 1o be assessed to each
Rlember (“Special Libgation Assessment™), on a monthly basis, to fund the Quotad Litigation Costs.
anct (B) specifying the probable duration and aggregate amount of such Spedal Litigation
Assessment. Al said special meeting, folowing review of the Attomey Letter, Quoted Litigabion
Cosls, and the Specal Assessmenl Repon, and hdl and frank discussion thereof, including
balancing the desirability of instihrting. prosecuting and/or intesvening in the Non-Operational
Controversy agawnst the desirability of acoepling any settlernent proposals from the adversasy party
or parties, the Board shal cafl for a vote of the Members, whereupon: (x) if nol more than fifty
percent (S0%) of the total voling power of the Association voles in favor of pursuing such Non-
Operabonal Controversy and levyming the Special Litigation Assessmert, then the Non-Operational
Controversy shall not be pursued further. but (y) if more than ifty pescent (50%) of the tntal voling
power of the Associaton (i.e.. mare than fifty percent (50%) of all of the Mambers of the
Association) affirmatively vole in favor of pursuing such Non-Operational Controversy. and in favor
of levying a Spexal Libgation Assessment on the Members in the amounts and for the dusation set
forthm the Speaal Assessment Repart, then the Board shall be authorized o proceed to institute,
prosecute. and/or mtervene m the Non-Operational Controvorsy. In such event, te Boand shall
wngage the attorney who gave the opinion and quole set forth in the Attomey Letter, which
angagement shall be expressly subyect o the Attomey Letter. The terms of such engagement shall
require (1} that sard attorney shalt be responsibye for all attome ys' fees and costs and expenses
whatsoever m excess of one hundred twenty percent {120%) of the Quoted Litigation Costs, and
{(n) that said attomey shall prowvde, and the Board shall distribute to the Members, not less
frequendy than quarterly, a written update of the progress and current staius of, and the attomey’s
consdered prognosis for, the Non-Operational Controversy. including any offers of seitiemment
and/or setttement prospects, together with an itemired susmmary of attomeys fees and costs
ncumed to date n connection therewith.

(4) Inthe event of any bona fide setifement offer from the adverse
party or partes tn the Non-Operational Controversy, if the Association's attomey advises the Board
that acceptance of the settiement offer would be reasonable under the arcumstances, or woulkd be
in the best interests of the Assoaabion, or that said attomey nO longer bekeves that the Association
s assured of a substanbal ikehhood of prevaiing on the masits without prospect of materiad liabeity
on any counterciam, then the Board shall have the authority to accept such settiement offer. In
all other cases. the Board shalt submit any settiement offer to the Owners, who shall have the right
to accept any such settement offer upon a magosity vole of a8 of the Members of the Association,

(c In no event shall any Association Reserve Fund be used as the source of
funds 1o nstitute. prosecute. maintam and/or intervens in anty Proceeding (including. but not krmited
to. any Non-Operationa! Controversy). Association Reserve Funds, pursuant to Section 6.3, below,
are 1o be used only lor the specthed replacements, painting and repass of Common Elements, and
for no other purpose whatsoever.

(d) Any provision in this Dedaration notwithstanding: (i) other than as set farth
in ths Secton 5.3, the Association shall have no power whatsoever to institute, prosecuts,
maintain, or mtervene in any Proceeding, (i} any nstitution, prosecution. or maintenance of, or
intervention in. & Proceeding by the Board without first strictly complying with, and thereafter
continmaung to comply with, each of the provisions of this Seclion 5.3, shall be imauthwized and witra
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vires (1.e._ an unauthonzed and uriawful act, beyond the scope of authority of the corporation or
of the person(s) undertaking such act) as to the Assodiation, and shall subsect any Director whao
voled Or acied In any manner o violale or avoid the xovisions and/or requaements of this
Secho 5.3 10 personal kabidity to the Association for afl costs and Gabidites mourred by reason of
the snauthonzed insttubon, prosecuton, or Mamntenance of, or interverthon in, the Proceeding; and
{m) this Sechon 5.3 may not be amended o deleted at any ime without the express poior written
appiovat of both {1) Members represerting not kess than seventy-five percent (75%) of the totzd
voting power Of Assocabon, and (2) not less than seventy-five percent (75%) of the total voting
porwer of the Board of Dwectors, and any purported amendment or deletion of this Secton 5.3, or
any portior: hereod, without both of such express prior written approvals shaft be void.

Secthon 5 4 Adaitional Express Limstations on Powess of Association. The Association
shal nat take any of the followang actions except with the pror vole or written consent of a majority

of the vohng power of the Assoaation:

(@} incur aggregate expenditures for capitat mprovements (o the Common
Elements n any Fiscal Year in excess of five percest (5%) of the budgeted gross expenses of the
Assoaation for that Fiscal Year; or sell, during any Fiscal Year, any property of the Association

having an aggregate far market value greater than fve percent (5%) of the budgeted gross
expenses of the Associaton for that Fiscal Year.

(b) Enter into a contract with a third person whetein the third person will furmnish
gooxds or serwvices for the Associabon for a term longer than one (1) year, except (i) a contract with
a public or private utiity or cable television company, i the rates chamed for the materials or
services are reguiated by the Nevada Public Service Commission (provided, however, that the term
of the contract shall nol exceed the shortest termm for which the suppher will contracl at the
regulated rate). or (it} prepad casualty and/or kabity insurance policies of no greater than three
(3) years durabon

(c) Pay compensation o any Assocation Director or Officer for senvices
performed in the conduct of the Association™s business; provided, howeves, that the Board may
cause a Director or Officer to be reimbursed for expenses mcurred in carrying on the business of
the Assocaton. )

Section5.5  Manager. The Assocation shali have the power 10 employ or contract with
a Manager, 10 perform all or any part of the dubes and responsibilibes of the Assaciation, subject
to the Governing Documents, Tor the purpose of operating and maintaireng the Properties, subject
to the following:

(a) Any agreement with a Manager shall be in writing and shall be for a term
not in excess of one (1) year. sutyedt to canceflation by the Association for cause 3l any time upon
not less than thaty {30) days written notice, and without tause (and without penalty or the payment
of a lemmnation fee} al any e upon not more than nnety (90} days written notice. I the event
of any exphict confiict between the Governing Dotuments and any agreemen] with a Manager, the
Goverming Docurnets shall prevail.

{b} The Manager shail possess sufficent experience, in the reasonable
rdgment of the Boaand, m managing residential subdivision projects, simdar to the Properties, inthe
County. and shall be duly hoensed as required from time to ime by the appropriate koensing and
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governmental authonties [and nrsst have the quakhications, inchsding education and expenence,
wiven and as required for the issuance of the relevant cerfificate by the Nevada Real Estate
Division pursuant and sukyect to the provisions of NRS Chapter 645 and/or NRS § 116.3119.3, or
duly exempted pursuant to NRS § 116.3119.4). Any and all employees of the Manager with
responsibiihes 1o of in connection with the Association and/or the Community shall have such
expenence with regard o simelar progects. (I no Manager meeting the above-stated qualifications
ts avallable, the Board shall retain the most highly qualified management entity avastable, which is
duly kcensad by the appropriate icensing authorties).

{c} No Manager, or any director, officer, shareholder, principad, pariner, or
ermployee of the Manager. may be a Direcior or Officer of the Association.

{+} As a condition precedent (o the employ of. or agreement with, a Manager.
the Manager (or any replacement Manager) frst shafl be required, at @S expense, to review the
Govensng Documents, Piat. and any and all Association Reserve Studies and inspection reports
pertanmg to the Propertes.

{e} By execubon of its agreement with the Assocation, 3 Manager shall be
conclusively deemed to have covenanted: {1)in good faith to be bound by, and to faathfully perform
all dubes (ncluding, but not mited to, full and faithfid accounting for all Associabion funds within
the possession or control of Manager) required of the Manager under the Governing Documents
{and. in the event of any imeconcilable conflict between the Governing Documents and the contract
with the Manager. the Goveming Doamnents shall prevad); (2) that any pesalties, fines or interest
levied upon the Associabon as the result of Manager's ervor or omession shall be paid (or
reimbursed to the Association) by the Manager: {3) o0 comply fully, at is expence, with aft
applicabie regulabons of the Nevada Real Eslate Division; and (4) al Manager’'s solke expense, 10
prompty lum over. 10 the Board, possession and control of ail funds, documents, bonks, reconds
and reports pertainng to the Propertes and/or Association, and tp coordinate and cooperate m
qood (3ith with the Board in connection with such mover, in any event nol later than ten (16} days
of exprration or termmination of the Assocation's agreement with Manager (provided that, withoet
Imvting its other remadches, the Assoaabon shall be entitied to withhold ali amounts otherwise due
to the Manager untl such tme as the Manager iusnover in goad (aith has been compleled).

{n Upon expiration or lermnabon of an agreement with a Manager, a
replacement Manager meeting the above-stated guakfications shall be retained by the Board as
soon as possibie therealier and a Emited review performed, by qualified Person designated by the
Baard. of the books and records of the Assocation, to verify assets.

(g} The Association shall also maintain and pay for the services of such other
personnel, mduding mdependent contractors, as the Board shall determmine o be necessary or
desirable for the proper management, operation, mamtenance, and repair of the Association and
the Propertes, pursuant to the Goveming Documents, whether such personna] ane fumished or

employed directly by the Association or by any person with whom or which it condracts. Such other
personnel shall not ail be replaced conaurrently, but shall be replaced acconbng 10 a "staggered”
schedule, 10 maximize continuity of services to the Association.
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Sechon 56  Inspection of Books ang Records.

{a} The Board shall, upon the written request of any Ovmer, make avadable the
bocks, records and other papets of the Assoaation for review during the regulas working hours of

the Associabon, with the exception of: (1) personne! records of employees (d any) of the
Assoaaton. and (2) reconds of the Asscciation relating to another Owner.

ib) The Board shall cause 1o be maintzsned and made avadable for review 31
the business office of the Assotation or other suitatle location: {1} the financial statements of the
Assoaation: (2) the Budgets and Reserve Budgets: and (3) Reserve Studies.

{c} The Board shall cause to be provided a copy of any of the records required
to be mamtained pursuant to (a) and (b) above, o an Cwmner or to the Nevada State Ombudsman,
as apphcable, withit 14 days after receiving a written request therefor. The Boand may charge a
fee lo cover the actuat costs of preparing such copy. but nk to exceed 25 cents per page {or such
maeemum armount as permitied by applicable Nevada law),

(d) Naotwithstanding the foregoing, each Directne shall have the unfettered right
at any reasonable tme, and from time to time, to inspect all such records.

Secan57  Contnuing Rights of Declawrant. Decdlarant shall preserve the right, without
obhgabon, o enforce the Governing Documents (including, withowt Emitation, the Association's
duties of mamtenance and repair, and Reserve Study and Reserve Fund obligations). Afler the
end of Declarant Control Penod. throughout the term of thes Declaration, the Board shall delver i
Deciarant nobces and menutes of all Board meetings and Membership meatings, and Declarant
shall have the nght, without obfigabon. lo sitend such meetings. on a non-voting basis. Dedlarant
shall atso recerve notice of, and have the right, without ob¥igation, to attend, all inspectons of the
Propertes or any porbonds) thereof. The Board shak alsp, throughoist the term of this Dedaration,
deliver 10 Dedarant {without any express or impled obligation or dity on Dedlarant’'s part to review
of to do anythmg} all notices and commespondence to Ownecs, all inspection reports, the Reserve
Shudies prepared :n accordance with Section 6.3 below. and audited annual reports, as requined
in Sechon 5.1(m}. above. Such nobces and information shall be dedvered to Declaram at its most
recentiy designateg adiress.

Secwon 5.8 Complance with Applicable Laws. The Association shall comply wath al
applicable laws (intuding, bt not kmited 20, appicable laws protubiting descrimenation agaenst any
person i the peowision of senvices or facilities in connection with a Dweding because of a handican
of such person). The provisions of the Goveming Documants shall be upheid and enforceable to
the maximum exient permess:ble under applicable federal or state laae or City or County ondinance.
Subyect to the foregoing. m the event of Fmeconcilable confict between appicable law and any
provision of the Gavernmg Documents_ the apphcable law shall prevad, and the affected provision
of the Governing Document shalf be deemed automatically amended (or deleted) to the minimum
exien! reasonably necessary !0 remove such imeconcilable confict In no event shall the
Assoaahon adhere to or enforce any provision of the Govemning Docuaments which smeconcilably
contravenes applicable law.
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Sectont.1  Personal Obhgation of Assescments. Each Owner of a Unid, by acceptance
of a deed therefor, whether or not so expressed in such deed. is deemed to covenant and agree

lo pay 1o the Associabon. (a) Annual Assessments, (h) Specal Assessments, and {c) any Capdal
Assessments. such assessments to be estabiiched and colected as provided in this Declargbon.
All assessments, togetherwith interest thereon, iste charges. costs and reasonable attomneys’ fees
for the collection thereol, shall be a chamge on the Unit and shall be a continuing ken upon the Unit
aga:nst which such assessment s made. Each such assessment. logether with interest thereon,
late charges, costs and reasonable attomeys' fees, shall also be the persondd obligation of the
Persan who was the Owner of such Unit at the ime when the assessment bacare due. This
personal obiigalmn cannot be avoided by abandonment of a Unit or by an offer to waive use of the
Corntmon Elements. The personal obligation only shall not pass to the successors in ke of any
Owmer uniess expressly assumed by such SUCCessors.

Sechonb 2 Assogation Funds. The Board shali estabish at least the following separate
acoounts {"Assocabon Funds”) into which shaidt be deposited 28 monies paxd 1o the Association,
and from which disbursements shall be made, as provided herein, in the performance of functions
by the Assocabon under the provisions of this Dedaration.  The Association Funds shal be
established as trust accounts at a federally or state msured banking or savings insttution, and shal
includle (1) an operating fund (T Operating Fund™) for cusrent expenses of the Association, and (2)
a reserve fund ("Reserve Fund™) for capsal repairs and replacements as set forth in Section 6.3
betow, and (3) any other funds which the Board may estabiish, to the exient necessary under the
provisions of this Declaration  To quadify for higher retums on accounts held at banking or savings
nstitubons, the Board may commingle any amounts deposited into any of the Association Funds
{other than the Reserve Fund, which shall be kept segregated), provided that the integrity of each
ndividual Assocaton Fund shalt be preserved on the books of the Association by accounting for
drsbursemenls from, and deposits to, each Association Fund separately. Each of the Assocation
Funds shall be established as a separate tnust savings or rust checking acoount, at any federally
or state insured banking or lending iNstihution, with balances Not ko exceed institutionally insured
levels Al arnounts deposded into the Operating Fund and the Reserve Fund mest be used solely
for the commmion benefit of the Owners for purposes authonzed by this Declaration. The Manager
shall not be authonzed 1o make withdrawals from the Reserve Fund . Withdrawals froni the Reserve
Fund shakl require signatures of both the President and Treasurer (or, in the absence of edther the:
President or Treasurer, the Secretary may sign in place of the absen) Officer). The President,
Treasurer, and Seaetary ali must be Daeciors and (afler the Declarant Control Peniod) must atso
ail be Owners

Sechon6 3 Reserve Fund, Reserve Studies,

(a) Arry other provision hevemn notwithstandsng: (i) the Association shafl establish
a reserve fund ("Reserve Fund™), (i} the Reserve Fund shalBl be used only for capital repans.
restorabon, and replacement of major components ("Major Cormponents™) of the Common
Elements, (m) in no event whatsoever shall the Reserve Fund be used for regular maintenance
recumng on an annual or more frequent basis, or 83 the source of flunds t© nstitute, prosecute,
mantam and/or mtervene in any Proceedng, of for any other purpose whatsoever, (iv) the Reserve
Fund shall be kept in a segregated account. withdrawals from which shall only be made upon
spedfic approval of the Baard subjact 1o the foregoing. (v) funds i the Reserve Fund may naot be
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withdrawn without the signalures of both the President and the Treasurer (providad that the
Secretary may sign in heu of either the President or the Treasurer, if either is not

avalable); (v1) under no crcumstances shailt the Manager (or any one Officer or Director, acting
along) be authonzed to make withdrawals from the Reserve Fund, and (vii) any use of the Reserve
Fund in wnoiation of the foregong provisions shall be unauthorized and ultra vires as o the
Association, and shall subject any Director who acied in any manner to violale or avoid the
provisions and/or requirements of this Section 6.3(a} to personal liabiity to the Association for a8
costs and llabdihes incurred by reason of the unauthorized use of the Reserve Fund.

{b} The Boara shall penoadically retain the services of a quakhed reserve study
analyst, with sufficent expenence with preparing reserve studies for simetar residential projects in
the County. to prepare and provde o the Association a reserve study (Reserve Study”™). The
Board shal cause 1o be prepared an initial Reserve Study by nol later than October 1, 2000.
Thereatier, the Board shall: (1) cause 10 be conducted at keast once every five years, a subsequent
Reserve Study; (2] review the resuits of the most current Resaerve Study at least annually In
determne | those reserves are suficient; and (3) make any adjsstments the Board deems
necessary to mamtain the required resarves.

{c} Each Reserve Study must be conducied by a person Guakhed by training
and experience to conduct such a shudy (including, but nol Emited o, a Director, an Owner or a
Manager who 1s 50 Qualibed). The Reserve Study must mclude., wathout Bmitation: (1) a summary
of an inspectron of the Mayor Components which the Association is obligated o repair, repdace or
restors; (2} an dentificabon of the Major Components which have & remasmng usehul He of less
nan 30 years, (3) an esbmate of the remaning useful e of each Major Component so identified;
(4) an eshmate of the cost of repar. replocement or restoration of each Major Componet so
wentfitd during and at the end of its useful kife; and (5) an estimate of the otal annual assessment
tat may be requred to cover the cost of repairmg, replacement or resloration the Magor
Componenis so identthed {aftar sublractng the reserves as of the date of the Reserve Study). The
Reserve Study shall be conducted in accordance with any applicable reguiations adopted by the
Nevada Reat Estate Division

Section6.4  Budget Reserve Budget

{(a) The Board shall adopt a proposed annual Budge at least forty-five (45) days
LNOe to the first Annuat Assessment period for each Frscal Year. Within thirty (30) days after
adopton of any proposed Budget, the Board shall provide to all Owners 3 summary of the Budget,
and shaill set a date for a meeting of the Owners to consider rsiiffication of the Budget Said
meebng shall be held nol less than fourteen (14) days. nor more than thirty (30) days afler mading
of the summary. Unlass at that meeting the proposed Budget is rejected by at least seventy-five
percent (75%) of the votmg power of the Association. the Budget shall be deemed ratified, whether
or not a quorum was present. i the proposed Budget is dulfy rejected as aforesad, the anmual
Budget for the immediatety preceding Fiscal Year shall be reinstated, as d duly approved for the
Fiscal Year in question, and shiall remain in effect until such time as a subsequent proposed Budget
s ratified.

(b} Notwithstanding the foregoyg, excent as otherwise provided in subsection
{c) below, the Board shall, not less than 30 days or more than 60 days before the beginning of each
Fiscal Year, prepare and distnbute to each Owner a copy of:
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(1) the Budoest (which masst inciude, wittoud Emitation, the estimated
anrnua! revenue and expendihures of the Assodiation and any contributions to ba made to the
Reserve Fund); and

{2) The Reserve Budget, which must include, withoul Bmitation:

{A) the cumrend estimaiad regiacement cost, estimatad
remaining life and estimated useful kfe of each majgor component of the Cornmon Elements ("Major
Cornponent™);

{B) as of the end of the Fiscal Year for which the Reserve
Budget s prepared, the curent estmaie of the amount of cash reserves that are necessary, and
the current amount of acturmuiated cash ressrves that are sel asida, 10 repair, replacs or restons
the Maor Components;

(C) a statamert 25 I whather the Board hes detenmned
or anbopates that the levy of one or more Capital Assessmants will bo required 0 repsir, repiace
or restore any Mayor Comoonent or 1o provide adequate reserves for that puspose; and

{) a general stalament describing ths procadures used
for the estimahon and accumuiation of cash reserves pursuant o subparagraph (B) above,
inciuding, without limdation, the qualifications of the person responsibie for the preparation of the
Reserve Study.

(c) In keu of distribusting copies of the Budget and Reserve Budget, the Board
may tlistribute to each Owner a summary of those budgets, accompanied by a written notice that
the budgels are available for review at the business office of the Assocation or other suitable
location and that copies of the budgets will be provided upon request.

Section§.5  Limdations on Annuat Assessment increasss. The Board shall not levy, for
any Fiscal Year, an Annual Assessment whach exceeds the "Madmum Authonized Annual
Assessment” as determined below, uniess first approved by the vote of Members represending at
least a majorty of the voting power of the Association. The “Maximun Authorized Armwusd
Assessment” in any fiscal year following the indial budgeted year shall be 2 sum which does not
exceed the aggregate of (a) the Annual Assessment for the prior Fiscal Year, plus (b) a twerty-fve
percent (25%) increase thereof. Notwithstanding the foregomng. &, in any Fiscal Year, the Boand
reasonably delermmes that the Common Expenses cannot be mat by the Annual Assessments
levied under the then-cusrent Budget, the Board may. upon the affirmative vote of a magority of the
voting power of the Assodcaton and 3 majority of the voing power of the Board, submit a
Supplermental Annual Assessment, applicable to thal Fiscal Year only, for ratification as provided
n Section 6.4 above.

Section 6.6 thial Capita Jie g ‘
saieofaUMbyUedarard mwummmwwhmam
contribution to the Assodatron. 1 an amount equal 10 ko (2) full monghly instaliments of the greater
of the imtial of then-applicable Anmual Assessment, notwithstanding Section 6.7 below.  Such
capital confribubion &5 in addition to. and is not to be considered 23 an advancs paymant of, tha
Annual Assessmeni for such Umit. and may be appliead jo initial working capital nesds of the
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Sechon 6.7  Assessment Commencement Date.  The Board, by majority vole, shall
autihonze and lkevy the amount of the Annual Assessment upon each Unit, as providad hevein,
Armual Assessments shall commence on Units on the respective Assessment Commencement
Date The "Assessment Commencement Date” hereunder shall be: (a) with respect to Units within
the Ongnal Property. the first day of the calendar month foliowing the Close of Escrow fo a
Purthaser of the first Umt i the Original Property, and (b) with respect to each Unit within Annexed
Prosparty, that date on which the Annexation Amendment for such Uil is Recorded; provided that
Declarant may establish, ils sole discretion, a kaler Assessment Commencement Date unifiormily
as to all Units by agreement of Declaran 10 pay 3 Comonon Expenses for the Properbes up
trouwgh and moluding such later Assessment Commencement Date. The first Anoual Assessmant
for each Uit shall be prorated based on the number of months remaining in the Fiscal Year. Al
instadiments of Annual Assessments shall be collected in advance on a regular basis by the Boand,
at such frequency and on such due dates as the Board shall determine from time: bo tirme in its sole
discretion. The Association shall, upon demand, and for a reasonable charge, furnish g certificate
hinding on the Assocaton. signed by an Officer or Association agent, cefting forth whether the
assessments on a2 Unit have been paid. At the end of any Fisca: Year, the Board may determine
that ail excess funds rermaining in the operating fund, over and above the amounts used for the
operation of the Properhes. may be retained by the Association for use in reducing the fokowing
years Annual Assessment or for geposit m the reserve account Upon dissolution of the
Assuciation incdent to the abandonment or termination of the maintenance of the Properties, any
amounts remainng m any of the Assodation Funds shal be distributed proportionatedy to or for the
beneht of the Members, in accordance with Nevada law.

Secton 88  Capilal Assessments. The Board may levy, in any Fiscal Year, a Capita
Assecsment apphcable to that Fiscal Year only, for the purpese of defraying, in whole or i part,
the cost of any construction, reconstruchon, repair or replacernent of a capital Improvernent or
other such addibon upon the Common Elements. including fixtures and personal propesty related
thereto: provided that any proposed Capilal Assessment shalt require the advance consent of a
majonty of the voling power of the Association.

Section6.8 Uniform Rate of Assessment. Annual Assessments and Capital

Assessments shall be assessed at an equal and unifonm rate against ol Owners and thew Units.
Each Owner's share of such assessments shall be a fraction, the numesator of which shall be the
number of Unils owned by such Gwner, and the denomenator of which shall be the aggregate
nurnber of Units i the Ongmal Property (and. upon annexation. of Units in portions of the Annexed
Property).

Sechon €.10  Exempt Property. The loBowing property subject to this Declaration shall
be exempt from tha assessments herem:

(a} afl portioers, if any, of the Properties dedicated to and accepied by, the
Urnted States. the State of Nevada, Clark County. or any poltical subdivision of any of the
foregoeng, o any public agency, entity or authonty, for 5o long as such entity or pobitical subdvision
15 the owner thereof. or for 50 long as such dedkcation remains effective; and

{b) the Common Elements owned by the Association in kee.
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Secbon 6 11 Spedal Assessmetits. The Association may, subject $n the provisions of
Secton 9.3 and Section 11.1 (b) hereof, levy Spedial Assessments against speciic Owners who
have caused the Associabon to incur spedial expenses due to wiltful or negligent acts of said
Owrars, their tenants, families, guests, mitees or agents. Special Assessments alsoshall inciude.,
without imitation. late payment penatties, interest charges, fines, admenistrative fees, attomeys’
fees. amounts expended to enforce assessment bens against Owners as provided for heren, and
other charges of similar nalure. Special Assessments, if nol pad tmely when due, shall constiute
unpad or delinguent assessments, pursuant (o Article 7, befow.

Section 7.1 Nonpayment of Assessments. Any instafiment of an Annual Assessment,
Speaal Assessment, or Capital Assessment shall be deknquent if not paid within thirty (30) days
of the due date as established by the Board., Such deinquent instaiment shall beas interest from
e due date unb! paud. at the rate of two (2) percentage points per anman above the pome rate
charged from time to tme by Bank of Amenica N.T. & S.A. (or, il such rate is no longer pubiished,
thena reasonable replacement rate), but in any event nol greater than the mandmum rate penmied
bv apphicable Nevada law, as weil as a reasonable late chame, as determined by the Board, o
compensate the Association lor increased boohkeeping, bifling, administrative costs, and any other
appeopnate charges  No such late charge or interest or any oefingusent instaltrment may exceed the
massmum rate of amount allowabile by law. The Assotiation may biing an acton & law against the
Owmner personally obligated to pay any deknguent instaliment or lale charge, or foreciosa the ken
against the Unit. No Owmer may waive of otherwise escape kabdity for the assessments provided
for heresn by nonuse of the Common Elements or by abiandonmen of his Unit.

Sechon7 2 Notice of Detinquent instaliment. # any instafiment of an assessment is not
pasud within tharty (30} days after its due date, the Board may maf notice of delinquent assessment
ta the Owner and 1o each first Mortgagee of the Undt.  The notice shall specify: (a) the amount of
assessments and other sums due; (b} a descnption of the Unit against wiich the lien is mposed;
(c) the name of the record CGwner of the Unit; (d) the [ad that the instafment is delingquent; (e) the
achon required 1o cure the default; {f) the date, not kess than thisty (30) days from the date the
nchce s rrased 1o the Owner. by which such default must be cured: and () that fasure 10 cure the
defauil on or before the date specihed in the notice vy resail @ acceleration of the balance of the
mstaliments of such assessment for the then-curvent Fiscal Year and sate of the Urdl. Tha nolice
shall further Infoon the Owner of his right 10 cure after acceleration. IF the delinguent instaliment
of assessments and any charges thereon are not paid i full on or before the date specihed in the
notice. the Board. at s option, may declare ol of the unpaid batance of such assessments levied
agamnst such Owner and his Unit o be immediately due and payable without further demand, and
may enforce the collection of the full assessments and alt charges thereon in any manner
authonzed by law or this Declaration.

Sechon?.3  Notice of Default and Election to Seli. Na action shall be brought to enforoe
any assessment ien herein, unless at least sixty (680) 2ays have expired following tha iater of: {(a)
the date a notice of default and slection to sedl is Recorded; or (b} the date the Recorded notice of
default and election to sell is mailed in the United States mail. certified or registered. retisn receipt
requested, to the Owner of the Unit. Such notice of default and election to sefl must recite a good
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and sufficient legal desgipbon of such Unit, the Record Owner or reputed Owner thereof, tha
amount claimed (which may. at the Association's ophion, mcdude mterest on the unpaid assessment
as described in Section 7.1 above, plus seasonable attomeys” fees and expanses of coBaction in
connection with the debt secared by such en), the name and address of the Association, and the
name and address of the Person authorized by the Board to enforce the ken by sale. The notice
of default and election to sell shall be signed and acknowiedged by an Association Officer,
Manager, or other Person designated by the Board for such purpose, and such Een shall be prior
to any declaration of homesiead Recorded afler the date on which thes Declaration is Reconded.,
The en shall continue unte fully paid or otherwise salished

Section 74  Foredosure Sale. Subject to the kmitation set forth in Section 7.5 belos,
any such sake provided for above may be conducted by the Baard, its attomeys, or ather Person
authorized by the Board in accordante with the provisions of NR'S §116.31164 ang Covenants Nos.
6. 7 and B of NRS § 107.030 and §107.090, as amended, insofar as they are consistent with the
provisions of NRS § 11631164, as amended. of n accordance with any similar statute hereafter
enacied applicable to the exercise of powers of sale in Morigages and Deeds of Trust, or in any
atheer manner perrmitied by law. The Associabon, through its duly authorized agents, shall have the
power to bid on the Unit at the foreclosure sale and to acquire and hold, lease, morigage, and
comvey the same. Notices of default and election o sefl shak be provided as required by NRS §
116.31163. Notice of time and place of sale shall be provided as required by NRS § 116.211635,

Section7.5  Limtabon on Foreclosyre. Any other provision in the Governing Documendts
notwithstanding, the Associabion may not foredose a lien by sale for the assessment of a foe or
for awiolation of the Governing Documents, imless the vickation is of a type that substantially and
imrrnently threatens the bealth, safely, and weifare of the Owners and Residents of the
Community. The foregoing limitation shalt ool apply to foreclosure of a ken for Arnual
Assessments or Capital Assessments, of any portion respectively thereof. pursuant to this Article
7

Section 76  Cureof Defaull. Upon the timely cure of any default for which a notice of
delault and election lo sell was fiied by the Associabion, the Officers thereof shall Record an
appropriale release of lien, upon payment by the defaulting Owner of a reasonable fee to be
determined by the Board, to cover the cost of preparing and Recording such nedease. A cerdificate,
executed and acknowledged by any two (2) Directors or the Manager, stating the indebtedness
secured by the lien upon any Unit created hereunder, shalf be conciusive upon the Association and,
¥ acknowledged by the Cwner, shall be binding on such Owner as to the amount of such
indettedness as of the date of the certificate, in favor of all Persons who rely thereon in good faith.
Such certificate shall be fumished o any Owner vpon request. at a reasonable fee, o be
deterrmined by the Board.

Section77  Cumulative Remedies. The assessment bers and the rights of foreclosure
and sale thereunder shall be in addion to and not in substitution for all other nghts and remedies
which the Assocabon and its assgns may have hereunder and by law or in equaty, incuding a suit
to recover a money judgment for umpand assessments. as provided above.

Sechon78  Morfgagee Prolechion. Notwithstanding all athar provisions hereod, no ken

created under this Articie 7, nor the enforcement of any provisaon of this Dedaration sholl defeat
or render invalid the nghts of the Benehicary under any Recorded First Deed of Trust encusnbering
a Lrit, made i good faith and for value: provided that after such Benefciary or some other Pesson
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obtains bte to such Unit by juchaial forediosune, other foreciosure, or exercise of power of sale,
such Unit shall remain subject 10 this Declaration and the payment of 3l instafiments of
assessments acenang subsequant to the date such Beneficiary or other Person obtains ke, The
hen of the assessments, induding intenest and costs, shall be subardinate o the Ben of anry First
Morigage upcn the Unit. The release or discharge of any ken for unpaid assessmants by reason
of the foreciosure or exercrise of power of 5ale by the First Morigagee shail not relieve the pricr
CQurer of his personal obligaton for the payment of such unpaid assessments.

Section 7.9  Prorty of Assessment Lien. Recording of the Declaration constitiies
Record notice and perfection of a lien for assessments. A ken for assessments, inchuding interest,
costs, and attomeys' lees, as provided for herein, shall be prior to afl other bans and encumbrances
on a Unit, except for: (a) hens and encumbrances Reconded before the Dedarabon was Recorded,
(b) a first Mortgage Recorded before the delinquency of the assessment sought 1o be enforced,
and (c) liens for real estate taxes and other govemmental chames, and is otherwise subject to NRS
§116.3116. The sale or ransier of any Unit shall not affect an assessment Ben. However, the sale
or transfer of any Unit pursuant to judicial or nonjudicial foreclosure of a First Mortgage shafl
extinguish the len of such assessment as o payments which became due prior to such sale or
transfer. No sale or transfer shall refieve such Unit from ken nights for any assessments which
thereafter become due. Where the Beneficiary of a First Morigage of Record or other purchaser
of a Unit obtains tile pursuant o a judicial or nonjudiciat foreciosure or “deed in feu themeof * the
Person who obtams tithe and his successors and assigns shall not be kiable for the share of the
Common Expenses or assessments by the Association chargeable 1o such Unit which betaame due
prior to the acquisiton of titke to such Unit by such Person.  Such unpaid share of Common
Expenses and assessmenls shall be deemed to become expenses collectbie from all of the Units,
including the Unit belonging to such Person and his successors and assigas.

ARTICLE B
ARCHITECTURAL AND LANDSCAPING CONTROL

SechonB1  ARC. The Archilectural Review Commettee, sometimes refermed to in this
Dedaration as the “ARC." shall consst of three () committee members: provided, howeves, that
such number may be increased or decreased from time 10 tme by resohstion of the Boand.
Notwrihstanding the foregomg. Declarant shall have the sole right and power to appont andfor
remcve all of the members to the ARC unti such time as Declarant no longer owns. airy property
m, or has any power to annex the Annexable Area or any porbon thereof, provided that Dedasant,
n ik sobe discrebon, by wniten mstrumend, may at anry earker time turn over (0 the Board the powsey
o appom the members to tne ARC: therealter, the Board shafl appoint all members of the ARC.
A member of the ARC may be removed at any ime, without caurse, by the Person who appointed
such member. Undess changed by resolution of the Board, the address of the ARC for of
purposes, 1nciuding the submessaon of plans for approval, shall be at the principal office of the
Association as desgnated by the Board.

Sechon 82  Review of Plans and Specifications. The ARC shall consider and act upon
any and all proposals. plans and specifications, drawangs. and other informaton or other Rems
(coliectvely m this Arbcle 8, “plans and specifications™) subsmitted, or regesned to be submetted for
ARC approval under this Dedarabon, subject to Sections 9.7(b) and 10.15, below, and shal
perform such other dubes as friwm time 1o tirme may be assigned to the ARC by the Board. including
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the mspeacton of construchon in progress to assure conformance with ptans and speciications
approved by the ARC.

{a) With the excepbon of any such activity of Declarant, no construction,
alterabon, grading, addibion. excavation, removal. refocation, repainting, demoktion. instaliation,
modificaton. decoration, redecoration or reconstruction of an Improvement, ncluding Dwelling and
landscaping. or removal of any tree, shall be commenced or maintained by any Owner, until the
plans and specificabons therefor showng the natwre, kind, shape, height, widih, color, matenals
and location of the same shall have been submitied 1o, and approved in writing by, the ARC. No
design of construction acitivity of Declarant shall be subject o ARC approval. The Owner
submitting such plans and specificabons ("Applicant”) shall obtain a written recegpt therefor from
an authonzed agent of the ARC. Until changed by the Board, the address for submission of such
plans and specificabions shall be the principal office of the Assodiation. The ARC shall approve
plans and specficatons submiited for its approval only if it deemns that (1) the construction,
alterations, or additons contemplated thereby in the locations indicated will not be detramental o
the appearance of the surrcunding area or the Properties as a whole; {2} the appearance of any
structure affected thereby will be n hamony with other struchares in the vicindly, (3) the
construction will not detract from the beauty, wholesomeness and altractiveness of the Common
Elements or the enjoyment thereof by the Members: {4) the construction will not inreasonably
mnterfere with exishing views from other Units: and (5} the upkeep and maintenance will not become
a burden on the Association

(b) The ARC may conditon its review and/or approval of plans and
specfications for any Improvernent upon such changes therein a5 the ARC may deem appropriate
or pecessary, which rmay, but need not necessanly nciude any one or rore or ai of the foltowing
condibons: {1) agreement by the Appkcant 1o fumesh o the ARC a bond or other security
acceptable to the ARC :n an amount reasonably sufficent 1o {i) assure the completion of such
lmgwovement Or the awvalabeity of funds adequate 10 remedy any damage, OF 3Ty MESINCe OF
unsohtly conditions occumng as a result of the partial compietion of such improvement, and (i)
lo protect the Assocabon and the other ODwners against mecharic’s kens of other encumbrances
whnch may be Recorded 3gamst thesr respeciive interests in the Properties or damage to the
Common: Elerments as a resull of such work: {2) such changes theren as the ARC deems
appropaate, (3) agreement by the Apphcant to grant approprate easerments in the Assocation for
the maintenance gf the impravement. (4) agreement of the Apphcant o resmburse the Association
for the costs of mainienance; (5} agreemert of the Applicant 1o replace such remaved trees 35 may
be designaled by the ARC. (6) agreemant of the applicant to subirit "as-tasll” record drawings
certified by a icensed architect or engineer which describe the Improvements in delaal as actually
constnided upan completon of the Improvernent; (7) payment of reirbarsement, by Applicant, of
the ARC andior its members for ther actual cosls ncumed n considesing the plans and
specriications; [8) payment. by Applicant, of the professional fees of a kcensed architect or
engmneer to review the plans and specficabions on behalf of the ARC, if such review is deemed by
the ARC to be necessary or desirable; and/or (9) such other conclitions as the ARC may reasonably
determine to be prudent and in the best interests of the Association. The ARC may further recpere
subrmession of addiional pians and specifications Or other information pror 1o approving or
disapproving materials subimnitted. The ARC may atso issue rules or nuidelines seiting forth
procedures for the submession of plans and specifications, requiriswg a fee to accompany each
apphcation for approval, or stating additional factars which it will take into consideration in reviewing
submissions. The ARC may provide that the amourt of such fea shall be efonm, or that the fee
muay be determined mn any other reasonable manner, such as basad upon tha reasonable cost of
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the constructon, alterabon or aidition contemmplated or the cost of architectural or other
professional fees incurred by the ARC m reviewing plans and specifications.

{c) The ARC may require such detad in plans and spedficaions submitted for
its review as it deems proper. includng without kmitation, Roor plans, site plans, drainage plans,
landscaping plans. elevaton drawings and descriplions or samples of extenor matesials and colors.
Until receipt by the ARC of any requured plans and specifications, the ARC may postpone review
of any plans and specrfications submitted for approval. Any application subrmitted pursuant to this
Sechon 8 2 shall be deemed approved, undess writlen disapproval of @ reques] for additional
informaton or matenals by the ARC shall have been ransmitied o the Appicant within forty-five
(45) days after the date of receipt by the ARC of afl required materials. The ARC will condition amy
approval required in this Artcle 8 upon. among other things, compliance with Dedlasant™s (a) design
cnteria as established from tme to time, (b} lmprovement standards and {(c) development
standards, 35 amended from bme 1o tme, all of whech are incorporated herein by thes reference.

(d} Any Owner aggneved by a decision of the ARC may appeal the decision b
the ARC in accorgance with procedures to be established ty the ARC. Such procedues would
include the requirement that the appefiant has modified the requested action or has new
informaton which would m the ARC's opirson warrant reconsideration. i the ARC fads to afiow an
appead oc f the ARC, after appeal, agan rules in a manner aggnaving the appeiian, the decision
of the ARC s final The foregomg notwithstanding. afler such ime as the Board appoints ai
members of the ARC, all appeals from ARC decisions shail be made tn the Board, whech shall
conssder and detide such appeals.

(e} Notwithstanding the foregomng or any other provision herein, the ARCs
junsdicton shall normally extend only to the extemal appearance Or “sesthetics™ of any
improvement. and shall not extend to structural matters, method of construction, or compiance with
a building code or other applicable legal requirement. ARC approval shall be subject 10 a
applicable requirements of applicable govermnment authority, drainage, and other sindar matiers,
and shall not be deemed (o encompass of extend 1o possible imgact on neighboring Liits.

Section 8.3 Meetings of the ARC. The ARC shall rneet from Gme to time as pecessary
to perorm its duties hereunder. The ARC may from teme to time, by resolubion unammousty
adopled in wning. designate an ARC representative {who may, but need not, be one of its
members) to take any achon or perform any duties for and on behalf of the ARC, except the
granting of variances pursuam to Section 8.8 below. In the atisence of such designation, the vote
of a maority of the ARC, or the written consent of a maority of the ARC taken without a meeting,
shall constitute an act of the ARC.

SecthonfB.4  NoWawer of Future Approvais. The approval by the ARG of any proposals
of plans and specificabons of drawings for any work doee or pioposed or i connection with any
oiher matter requiring the approval and consent of the ARC., shai! not be deemed to constitute 3
wawer of any nght to withhold approval or consent as to any simidar proposals, plans and
specificatons, drawings or matters subsequently or additionally submitted for approval or consent.

Secthon 8 5 Compensation of Members, Subjecl 1o the provisions of Section B.2(b)

above. members of the ARC shall nol receive compensation from the Association for services
rendered as members of the ARC.
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Secton 86 Correction by Owner of Noncontorming ftems. Subject in 28 instances to
complance by Owner with sl apphcable requirements of governmental authoritiess with urisdiction,
ARC inspechon (which shafl be Iimited to inspection of the visible appearancs of the size, coloc,
locaton, and matenats of work), and Owner cofrecion of visible nonconformance therein, shall
proceed as follows

{a} The ARC orits duly appomled represenlabve shalf have the nght to inspect
any kmprovement (TRoght of Inspechon™) whether or not the ARC's approval has been requested
oF grwen, provided that such irspechon shal be rnited to the: visible appearance of the size. 0ok,
tocatron. and matenats compnsing such Improvemnent (and shall not constite an nspechon of any
structural en, method of construchon. or compliance with any apgdicable requirement of
gove mmental authonty) Such Right of Inspection shall, however, terminate Sixty (60) days after
recespt by the ARC of wrtten notice from the Owner of the Unit that the work of Improvement has
heer completed f as a result of such mspechon, the ARC fmds that such Improvement was done
withut obltasming asproval of the plans and specafications therefor or was not done in substantial
comptance with the plans and specfications approved by the ARC. it shall, within sixty (60) days
from the mspection, nobfy the Owner in writing of the Owner's fafure to comply with this Asticle 8
speciying the parhcutars of noncomplance. B work has been performed without approval of plans
ard speaficabons therefor, the ARC may require the Cwnes of the Unit in winch the improvernent
15 located, to submit "as-buit” record drawings certified by a licensed architect or engineer which
describe the Improvement in detad as actuailly constructed. The ARC shall have the autharity to

require the Owner to take such acton as may be necessary to remedy the noncompbkance.

(b I, upon the expiration of sixty (60) days from: the date of such notification,
the Owner has {aded 1o remedy such noncompliance. the ARC shall notify the Board in writing of
such failure Upun Nobre and Hearmg, the Board shall delermine whether thems s a
noncomphance (with the visible appearance of the size. color, C3tion, and/or materials thereof)
and, If so, the nature thereof and the estimated cost of comecting or removing the same. If g
noncomphance exists, the Owner shall remedy or remove the same within a period of not more
than forty-five (45) days from the gate that nobice of the Boand ruimg s given o the Ovner. H the
Owner does not comply with the Board ruling within that penod, the Board, at its option, may
Record a nobce of noncompiiance and commence a lawsuit for damages or mjunctive refiel, as
apprupnate. to remedy the noncompliance, and, in addiion, may peascefully remedy the
noncomplance  The Owner shall reimburse the Assodation, upon demand, for a3l expenses
(mchuading reasonable attomeys' fees) ncurred n connection therewith. I such axpenses ame not
promptly repad by the Owner o the Assonation, the Board shall levy a Special Assessment
aganst the Cwner for resmbursement as prowded in this Dedaration. The Aaght of the Association
to remove a noncomplymng Improvemen! or otherwise to remedy the noncompliance shall be in
addition to all other nghits and remedies which the Assoaabon may have at law, in equity, or in this
Declaraton

{C} If for any reason the ARC tads to nobfy the Qwner of any noncomplance
with previously submetted and approved plans and specihcatons withun sody (60) days after receipt
of writen notice of complebon from he Owner, the mprovernend shall be deemed o be in
compliance with ARC requirements (but, of course, shall remam subject to compiiance by Owner
with afl requirements of apphcable govemmental ashonty).
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{d) Alt construchon. aesation or other work shall be perfonmed as prompily and
as dibgently as possible and shall be completed withen one hundred eighty (180} days of tha date
on which the work commenced

Secton 8.7  Scope of Review. The ARC sholl review and approve, contibonaBy
approve, or cisapprove. all proposals, plans and spedifications submitted to it for any proposed
improvernent, alteration, or additn, solely on the basis of the conscdlerations set forth in Section
B 2 above, and sokely with regard to the visibie appearance of (ha sire, color, Tocation, and
matenals thereof. The ARC shall not be responsitie for reviewing, nor shall s approvad of any pltan
or design be deemed approval of. any proposal, plan or design trom the standpoint of structural
safety or conformance with building or other codes. Each Qwner shall be responsitde for obtaining

all necessary permits and for complying with all applicable governmentat (including, but not
necessarnly imited to. County) requirements.

Section 8.8 Vanances. When arcemstances such as topography, natural obstructions,
hardship, or aesthebc or environmental considerations rnay require, the ARC may authorize limited
vanances from comphance with any of the architeciural provisions of this Dedlaration, incuding
without hmitation, restrictions on size (inCluding height, size, andfor floor area) or placement of
structures, or simular restnchons, Such vanances must be evidenced in writing, must be signed by
a magonty of the ARC, and shall become effective upon Recordation.  H such vatiances are
granted. no violation of the covenants, conditions ard restnchons contained in this Deciaration shad
be deemed to have occurred with respect to the matter for which the variance was granted. The
grantng of any such vanance by ARC shall not operate to waive any of the terms and provisions
of tms Dedaraton far any purpose except as o the pacticutar property and parbicular provision
bereol covered by the vanance, nor shall it affect in any way the Owner’s obligation to comply with
all governmentat laws, regulabons, and regquirements affeching the use of his Unit, inchading but not
hrmted to zoning ordinances and Lot set-bhack ines or requerements smposed by the County. or any
munwcipal or other pubbc authonty. The granting of a vanance by ARC shak not be deemed to be
a vanance of approval from the standpoint of compliance with such laws or reguiations, nor from
the standpont of structural safety. and the ARC, pronded it acts in good faith, shall not be kable
for any damage 1o an Owner as a resull of s granting or demyng of a vanance.

Section 89 Non-Liabikty for Approval of Plans. The ARC's approval of proposals or
plars and speafications shall not constitute a representation, warranty or guarantee. wheather
expiess of unpled. that such proposals or plans and specficabions comply with good engineerning
deswgn of wath zomng of tunkding ordmances, of other govermmental regulations of restricbons. By
approving such proposats or plans and spechcatons, netther the ARC, the members thereol, the
Asspaation, the Board, nor Declarant, assumes any liabity or resporsibiity therefor, or for any
defec! in the structure construcied from such proposals or plans or specifications.  Neither the
ARC. any member thereof, the Association, the Board, nor Declarant, shall be kable to any
Member, Owner. occupant, or other Persan or entity for any darnage. loss, or presudice suffened
or clamed on acoount of {a) the approval or disapproval of any proposails, plars and speoiications
and drawmgs. whether or not defective, or (b) the construchon or performance of any work,
whether or pot pursuant to the approved proposals, plans and specifications and drawnngs.

Section 8§10 Declaant Exemplion. The ARC shall havwe no authority. power or
junsdiction over Units owned by Dectarant, and the provisions of this Asticke 8 shali not apoly to
improvements built by Declarant, or, until such fime as Dedlarant conveys tde o the Unit tc a
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Purchaser. to Units owned by Dedarant. This Arlicie 8 shall not be amended without Declarant’s
wrnitten consetit set forth on the amendment.

ARTICLE S

BMAINTENANCE AND REPAIR OBLIGATIONS

' Sechion 9 1 Maintenance Obligalions of Owners. it shall he the duty of each Owrner, at

his sole cost and expense, subject o the provisions of this Declaration requiring ARC approval, to
maintan. reparr. replace and restore afl Iimprovements located on his Unit, and the Und #seolf ina
neat. sanitary and attractrve condition, except for any areas expressly required to be maintained
bv the Assocaton under this Dedlaration. if any Owner shall permit any Improvemnent, the
mamtenance ol which s the responsibdity of such Owner, to fall o desrepair or to become unsafe,
unsighity or unattractive, or otherwise to violate thes Declaration, the Board shall have the right to
seek any remediies at law or in equity which the Association may have. in addition, the Board shadl
have the nght. but nol the duty, afler Nobee and Hearnng as provided in the Bytaws, to enter upon
such Unit to make such repairs or to perform such maintenance and lo change the cost theneof to
the Owner Sand cost shall be a Specal Assesament, enforceable as set Forth in this Dedaration.

The foregoung notwithstanding: (a) the Assocabon shall have an easement for the
mamntenance, repar and replacement of any portion of a Lot wiich constitutes a Common Element
and the Improvernents constructed by Declarant or the Association thereon, and (b) each Owner
(other than Declarant)}, by acoeplance of a deed 1o a Unit, whether or not 50 expressed in such
deed. s deemed to covenant and agree not {o place or install any Improvemeant on 3 Common
Element. and not to hmder, obstruct, modify. change, add to or resmove, partition, or seek partition
of, any Common Efement or any Improvement nstalied by Declasant or the Assotiation thereon.

Sechon 22 Mamienance Obligations of Associgtion. No improvemnent, excarvation or
work which i any way afters the Common Elements shafl be made or dona by any Person other
than the Assocation or its authonzed agents alter the compileton of the construchon or mstafiation
of the Improvements thereto by Declarant. Sulyect to the provisions of Sections 8.3 and 11.1 (b}
hereo!, upon the Assessment Commencernent Date, the Assocqabon shall provde for the
maintenance, repair, and replacerment of the Common Elernents. The Comenoen Elements shall be
mamntaned n a safe, santary and atvactve condibon, and n good order arxd repalr. The
Asspciation shall also provide for any ublities serving the Common Elements. The Assodabon shall
aiso ensure that any landscapmg on the Comamon Elements is reguiarty and periodically mastained
in good order and In a neat and attractive condition. The Association shall not be responsible for
maintenance of any portions of the Comman Elerments which have been dedicated to and accepted
for maintenance by a state, local or municipal governmental agency or entity. AR of the foregoing
obhgatons of the Assocation shall be discharged when and in such manner as the Board shall
detesming 1n it judgment to be appropriate.

Section 9.3  Damage by Owners to Common Elements. The cost of any maintenance,
repaws or replacements by the Associabon within the Common Elernents artsing out of or caused
by the wiltful or neghgent act of an Owner. his tenants, or their respeciive Famiies, guests or
nvitees shall, after Notice and Hearing, be levied by the Board as a Spedal Assessment against
such Owner as pravided :n Secbon 11,1 {b) hereof.
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Sechon 94 Damage and Destruction Alfecting Dwelkngs and Duty to Rebuidd. i ali or
any portion of any Unit or Dwelling is damaged or destroyed by fire or ather casualty, i shafl be the
duty of ihe Owner of such Unit to rebuild, repair or reconstruct the same in 3 mannes which will
restore the Unit substantadly to its appearance and condition immediatedy prior to the casualty or
as ctherwise approved by the ARC. The Owner of any damaged Unit shall be obligated to proceed
with all due dibgence hereunder, and such Owner shall cause reconstruction to commence within
three (3) months after the damage octurs and (o be completed within six (6) months after the
damage occurs. uniess prevented by causes beyond his reasonable control. A transferee of titla
to the Umt which 15 damaged shall commence and compiete reconstruction in the respactive
penods which would have remained for the performance of such oblgations if the Owner at the
tirme ol the damage stil held tiie to the Unil. However, in no event shall such bansferee of title be
required to cormmmence or complete such reconsbruction in less than ninety (90) days from the data
such transferee acguired title to the Unil.

Section 95 Party Wels. Each wall which is built as a part of the original construction
by Dedarant and placed approximatety on te property ine between Units shall constitite a party
wall. Inthe event that any party wall is not consinuciad exactly on the property ine, the Owners
affected shall accept the party wall as the property boundary. The: cost of reasonable repair and
maintenance of party walis shall be shared by the Owners who use such wall in proportion to such
use (e g., if the party wall 15 the boundary between two Owners, then each such Owner shall bear
half of such cost). If a party wal! is destroyed or damaged by fire or other casualty, the party wall
shall be promptly restorad, 10 s condition and appearance before such damage or destruction, by
the Cwner(s)whose Units have or had use of the wall. Subject to the foregoing. any Owner whose
Unit has or had use of the wall may restore the wall to the way it existed before such desruction
or darmage. and any other Owner whose Unit makes use of the wall shall contribute to the cost of
restorabon thereal in proportion to such use, subsect to the right of aay such Owner to call for a
targer contribution from another Owner pursuant to any nue of faw reganding Kability for neghgent
or wiltful acts or omissions. Notwithstanding any other provision of this Section 9.5, an Ownerwho
by his neglgent or willful act causes a party wal 1o be exposed to the elements, of stherwise
damaged or destroyed. shall bear the entire cost of furnishing the necessary protection, repasr or
replacement. The right of any Owner to contribution from any other Owner under this Section 9.5
shall be appurtenant to the land and shall pass to such Owmer’s successors in tile. The foregoing,
ard any other provision in this Declaration notwithstanding, no Owner shall alter, add t, of remnove
any party wall constructed by Dedarant, or portion of such wall, without the prior written consent
of the other Owner{s) who share such party wall, which consent shall not be unneasonably withheld,
and the pnor written approval of the ARC. In the event of any dispute arising conceming a party
wall under the provisions of this Section 9.5, each party shall choose one arbitrator, such arbitralor
shall choose one addibonal arbedrator, and the decision of a majority of such paned of arbitrators
shall be binding upon the Owners which are a party to the arbitration.

Section 9.6 Perimeter Walis. Portisrs of Permeter Walls, constnucted or 1o be
constructed by Declarant. abutting or located on individuad Lots, are improvements a8 portions of
which are located. or condusively deemed to be located, within the boundanes of individuat Units,.
By acceptance of a deed 1o his Unit, each Owner on whose Unit a portion of the perimeter wal is
located, hereby covenants, at the Owner's sole expense, with regard to the portion of the Perimeter
Wall {"Unit Wail") located or deemed locatled on his Unét: 10 maintain at all iimes in effect thereon
propefty and casually nsurance, oi a csrent replacement cost; (o maintain and keep the Unil Wall
at all trmes in good repair, and, if and when reasonably necessary. o replace the Unit Wall o its
condition and appearance as ohgnally constructed by Declasant. No changes or alterations
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{(including. without brmitaton, termporary alterations. such as removal for construction of a swirmming
pool ok other Improverment) shall be made to any pesimeter wall, or any porron thereof, without the
pnor wniten approval of the ARC (and any request therefor shall be subject to the provisions of
Article 8 above, mcluding, out not necessanly limited to, any conditions iiposed by the ARG
pursuani {o Section 8 2{b) above). The foregoing and ary other provision herein notwithstanding.
under no crcumstances shall any wall, or portion thereof, originaly construciad by Dectarant. be
changed. aitered or removed by any Owner {(or agent or contractor themeod) if such wall, or portion
thered!, 15 shown on any sprovernernt plan as a fiood control wall, or any other wall, or if such
change. alterabon or removal m the sole judgment (without any obligation to make such psdgment)
of the ARC would adversely affect surface water, drainage. or other food control considerations
or requirements If any Owner shalt (ad 10 insure, or o maintam, repa or replace his Unit Wal
within sixty {60) days when reasonably necessary, in accordance with this Section 9.6, the
Assocaton shafl be entitled (but not obligated) to insure, of to maintan, repair or replace such Unit
Wall, and 10 assess the full cost thereo! against the Owner as a Special Assessment, whach may
be enforced as provided for in this Declarabon. The foregong notwithstanding, the Association,
at its sole expense, shall be responsible for removing or painting over sy gfaffiti from or on
Extenor Walls

Secton 97 Installed Landscaping.

(3} Declarant sha#t have the opbion, in its sole and absolute discretion, 10 install
landscaping on the front yards of Lots ("Dedarant Instalied Landscaping™).

{t)  Subject 1o the requirements of Articke B {(Architectural and Landscapng
Controt), abave, each Owner shall have an aggregate peniod, folfowing the Close of Escrow on his
or her Lat, of {1) not more than six (6) months (with regans to front yard landscaping other than
Declarant Installed Landscapag). and one (1) year (with regand to rear yard landscaping), in whach
to apply for and oblan approval of plans for tandscaping and D commence and complete, in
accordance with such approved plans, instatation of such landscaping on the Lot "Homeowner
Installed landscaping™). Each Owner shall be responsible, at his sole expense, for: (1}
mantenance, repar, replacement, and watering of all landscaping on his Unit {whether imtially
installed by Declarant or an Owner) in a neat and attractive condition; and {2) maintenance, repair,
and/or replacement of any and all sprinkier ¢¢ irigation or other related systems or equipment
pertaming to such landscaping. subject to Section 9.7{c)}-{e). below.

{c) Each Owner covenants to pay promptly when due all water balts for his or
her Unit. and {subject o bona-Hde force majeure events) o not initiate or continue any act or
ormussion which would have the effect of waler being shut off tothe Unit. In the event that all or any
portion of landscaping and/or related systems is or are damaged because of any Owner's act or
ormssion. then such Cwner shall be solely liable Tor the costs of repasring such damage. and any
and all costs reasonably related tnereto, and the Association may. in its discretion, perform or
cause o be performed such repair. and o assess a8 related costs against such Owner as a
Specal Assessment, and the Association, and its employees, agents and contraciors, shall have
an egsament over Lots to perform such function.

{d) in the event that any plants {inciudmg, but not necessardy kmeted 1o, trees,
shrubs. bushes, lawn. flowers. and ground cover) on a Unil require replacement, then the cost of
such replacement, and costs reasonably related thereto, shall be the responsibiity of the Owner
of the Umil.
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{e) To help prevent and/or control water damage to foundations andfor walls,
each Owner covenants, by acceptance of a deed to his Unit, whether or not 50 stated in such deed,
to not cause or permit Imgation water or speinkies water on his Unit to seep or Row omo, of 1o strike
upon, any foundaton, slab, side or other portion of Dwediing. wall {(incuding, but nol necessarily
brrutea to, party wall and/or Perimeter Wad)., and/or any othes improvement. Withowut Brviting the
generality of the foregaing or any other provision in this Declarabion, each Owner shall ot ol Bmes
ensure that. (1) there are na unapproved grade changes (Induding, but not necessanly emited o,
mounding} within thrse (3) feet of any such foundabion o wal located on or immediately adiacent
o the Owner's Und; amd (2} only non-irnigated desest andscaping is located on the Owmer's Ul
withtn three feet of any such foundabion, siab, side Or other portion of Dweling, wall (inckading, but
not necessanty hreted to, party wall and/or Perwneter Wall),

{f) Abszent pnor written approval of the ARC., i its sole discretion, no Owner
may add to. delete, modify, or change, any landscaping o refated system.

Section 98 Modibcation of Improvements. Maintenance and repar of Common
Elernents shall be the responsibility of the Associabon, and the costs of such mantenance and
repair shall be Commion Expenses; provided that, in the event thal any irprovemnent located on
a Cornmon Element 1s damaged because of any Owner's act or omission. such Owner shall be
solely hable for the costs of repainng such damage and any and ali costs reasonably related
thereto, all of which costs may be aszessed against sucn Ownes as 3 Special Assessment under
this Declarabon. Each Owner covenants, by acceptance of a deed to his Linid, whether or not 50
stated in such deed. to not: add to. remove, delete, modify, change, obstruct, or landscape, al or
any porbon of the Comrnon Elements, of Site Visibility Restriction Area. or Perimeter Wall, andfor
any other wall or fence constructed by Declarant on such Owner's Lol, without prior written
appraval of the ARC., in its sole discretion,

ARTICLE 10
USE RESTRICTIONS

Subject ta the rights and exemplions of Deciarant as set forth in this Dedamation, and
sutsect further 1o the fundamental "good neighbor™ policy undertying the Community and this
Declaration, all real property within the Properties shali be heid, used and enjoyed subject o the
hmitations,. restnclicns, and other provisions sel forth in this Declaration. The sinict appication of
the hrmtabons and restrichons sel forth in this Article 10 may be modified or waived in whols orin
part by the Board i specific crcumstances where such sirict application woukl be unduly harsh,
provded that any such waiver or modification shall not be valid unless in writing and execited by
the Board Any other provision herest notwithstanding. neither Dettarant, the Assocation, the
Board. nor thew respective directors, officess, members. ageris or employees_shall be kable 30 any
Owner or g any other Person as a result of the faikere 1o enforce any use restriction or for the
granhng or withholding of a wanrer or modification of a use restriction as provided herein.

Secton 101 Sungie Famely Residence. Each Unit shall be improved and used solely as
a resadence for a single Famidy and for no other purpose {(provided that Declarant shafl have ihe
nght. but not the obligaton, to designate certan specific Lots as privale park or “ppen area”™
Common Elements). No part of the Properties shall ever be used or caused to be used or afiowed
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orf authonzed to be used in any way, directly of indireclly. for any business, commercial,
ranufactunng, mercantle, primary storage, vending, “reverse enginesring.” destnictive testing, or
any other nonresidental purposes, pronded that Declarant. its successors and assigns. may
exercse the reserved nghts described in Articie 14 hereof, The provisions of this Section 10.1 shall
not preclude a professional or admenistrative occupation, » an adtupation of chidd care, provided
that the number of non-Family children, when added to the number of Family children being cared
for at the Umit, shall not exceed & maximum aggregate of five (S} children, and provided forther that
theres no nuisance under Sectian 10.5, below. and no external avidence of any such ocoupation,
for so kng as such occupation is conducted in conformance with alt apphicable govennwnents
ordinances and are merely incidental to the use of the Dwelling as a residantial home. This
provision shall not preciude any Owner from renting or keasing his entire Unit by means of a written
lease or rental agreement subject to thes Declaration and any Rutes and Regulations; provided that
no lease shall be for a term of less than six {6) months.

Section 10.2  No_Further Subtdivision. Excepl as may be expressly authorized by
Deciarant. no Unt or all or any porbon of the Common Elements may be further subdavided
{mcluding, without hirviation, any division into time-share estates of ime-share uses) without the
pricr written approval of the Board: provided. however, that this provision shall not be construad
ta kit the nght of an Owner: (1) to rent or lease his entire Unit by means of a writlen lease or
rental agreement subject to the restrictions of s Dedaration, so long a5 the Unit is not leased for
transient or holel purposes; (2) to sefl his Unit; or {3) to ransfer or sell any Unit to more than one
person to be held by them as lenants-m-Comunon, jorit tenants, tenants by the entrety or as
community property  Tne lenns of any such lease or rental ~greement shall be mada expressly
subject to this Declaration. Any failure by the lessee of such Unit 1o comply with the terms of the
Govermnung Documents snall constifule a default under the ease or rental agreement. No two or
more Units in the Properbes may be combined in any mannes whethes to create 3 berger Unit or
otherwise. and no Owner may permanently remove any block wall or other infervening partition
between Unils.

Sectton 103 Insurance Rales. Without the pnor wntien approval of the Boand, nothing
shall be done or kept m the Properties winch will increase the rate of insurance on any Unit or othes
porbon of the Propertes, nor shafl anything be done of kept in the Propettres winch would result
m the cancellation of nsurance on amy Unit or other portion of the Properties oe which would be a
violabion of any law  Any cther provision heremn notwithstanding, the Board shall have no powes
whatspaver to wawve of modify this restrchon

Section 104 Anmal Restnctions. No animals, reptiles, poultry, fish, or fowd or insects of
any kind {"ammats”) shall be rased, bred or kept on any Unit, except that a reasonable namber of
dogs. cats, berds, or fish may be kepl. provided that they are not kept, bred or maintained for any
commercal purpose, nor m unreasonable gquantibes nar i viclabon of any applicable County
ordinance or any other provision ol the Dedlaration, and such limitabons as may be set forth n the
Rules and Reguiatons. As used mihis Dedlaration, "unreasonable quantities” shall grdinardy mean
more than two (2} pets per househokd; provided, however, that the Board may deterrnine that a
reasonable number in any instance may be more or less. The Association, acting through the
Board. shall have the nght 1o prohatst mamtenance of any ammal i any Unit which constbites, in
the opinion of the Board, a nuisance to cther Owners or Residents. Subject 1o the foregoing,
ammals belonging to Owners, Residents, or their sespective Families licensees, lenants or invitees
withun the Properties must be either kept within an enclosure, an enclosed yard or on a leash or
other restraint being held by a person capabile of controling the animal. Furthermore, to the extent
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penmited by law,. any Owner arl/or Resikdent shall be liable o each and afl other Owners,
Resxlents, and their respeciive Famidies, guests. tenants and invitees, for any unreasonable noise
or damage to person or property caused by any animals brought or kept upon the Properties by
an Owner or Resident or respective Famity, tenants or guests: and it shall be the shsohute duty and
responshility of each such Owner and Resident to clean up after such animals in the Properties
or stieets abutting the Properhes Without kmiting the foregoing: (a) no "dog run® or simsar
struciure perlaming to ammats shall be placed or pemmnitied in any Lof, unless approved by the
Board in advance and m wnting {and, in any event, any such *dog run® or simdar Inprovemant shall
not exceed the heght of any party woll on the Lot, and shall ctherwise not be penritted, or shall
he immediately removed. if it constitutes a puisance in the judgment of the Board; and {b) a8
Owwiers shall compty fully in all respects with all applicable County ordinances and ries reguiating
and/or pertaining o ammals and the maintenance thereof on the Owner's Unit andfor any other
poctron of the Properbes,

Sechon 105  Muisances. Norubbish, dippengs, refuse, scrap lumber or metal; no grass,
shrubor tree chppmngs, and o plant waste, cormpost. butk materials or other debris of ay kind,, (ad,
cottectively, herealter, “rubbxsh and debns”™) shadl be placed or permitted to accumwuiate anywhere
within the Propertes. and no odor shall be permmitted to arise therefrom s0 35 10 render the
Properties or any portion thereof unsanitary, unsightly. or offensive. Without limiting the foregoing.
all rubb:sh and debns shali be kept at ail rmes in covered, Sanitary conmtainers of enclosed areas
dessgned for such purposes. Such containers shall be exposed to the view of the neighboring Units
only when set cut for a reasonabie penod of time (not to exceed twedve (12) hours belore or afier
scheduled trash collecton hours)  No noxious or offensive activities {inciuding, bul not Emited to
the repasr of motor vehicles) shall be camied oud on the Propertes. No nose or othar nuisance
shall be permitted to extst or operate upon any paron of a Und so as to be offensive or detrimental
to any other Unt or b occupants thereof, or to the Common Eiements. Without kmiting the:
generality of any of the foregoing prowisions, NO extencr speakers, horns, whisties, bells or other
simiar or unusually loud sound devices (other than devsces used exclusively for safety, security,
or fire prolechon purposes), Nosy OF Smokey vehickess, lange power equipment or large power tools
{excluding lawn mowers and other equipment utiized n connection with ordinary landscape
maintenance), inoperable vehicle, unhcensed off-raad motor vehide, or other dem which may
unreasonably disturb other Owners or Residents or any equipment or kem which may
unreasonably interfere with television or radio recepbon within any Unit, shall be located, used or
placed on any portion of the Properties without the prior written approval of the Board. No
unisuatly loud motorcydes. dirl bikes or simalar mechanized vethadles may be operated on any
porton of the Common Elements without the prior written approval of the Board, which approval
may be withheld for any reason whatsoever. Alarm devices used exclusively 1o protect the security
of a Dwelling and s conlents shall be permitted, provided thal such devices do not produce
annoymng sourds or condibons as a result of frequently occwring false alarms. The Boaed shall
have the nght to reasonably determine if any notse, odor, activity, or cicumstance, constitutes a
nusance. Each Owner and Reswdent shall comply with alf of the requirements of the jocal or state
heatth authonties and with alt other governmental authorities with resped (o the cocupancy and use
of a Umt, mcluding Dwelling. Each Owner and Resident shall be accountable 1o the Association
and other Owners and Resdents Tor the conduct and behavior of chddren and otiver Farmdy
members or persons residing in or visiting his Unit; and any damage to the Cormmon Elements,
personal property of the Assocaton or property of another Owner or Reswdent, caused by such
children or uther Famity memberns, shall be repaired at the sole expense of the Qvmer of the Unit
where such cihuldren or other Famity members or persons are residing or visiting.
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Secion 106 Extenor Maintenance and Repair, Owner's Obligations. No improvement
anywhene within the Propertes shall be permitied to fa nto drsrepair, and each knprovement shall
at all ymes be kept 1n good condibon and repair. i any Owrver or Resident shall permit any
Improverment. which s the responselity of such Owner or Resident to maintain, to fa into disrepair
S0 as to create 3 dangerous, unsafe, unsightly or unatiractive condition. the Board, after consutting
with the ARC. and afler affording such Owner or Ressdent reasonable notice. shall have the right
bul nod the ocbiligaton o corredt such condibon, and to enter bpan such Unit, for the purpose of so
doing, and such Owner and/or Ressdent shalt promptly reimburse the Association for the cost
therepf. Such cost may be assessed a5 a Spetial Assessment pursuant o Sechon 6.11 above,
and, f noi paid timely when due. shali constitute an unpaid or deknquent assessment for ali
purposes of Articie 7 above  The Owner and/or Resident of the offending Uit shall be personally
hable for ali costs and expenses incurned by the Association in taking such comrective acts, plus a8
costs incurred m collechng the amounts due. Each Owner and/or Resident shall pay ak amounts
due hor such work within ten {10} days aller receipt of writlen demand thetefor.

Secton 107  Drainage By acceptance of a deed to a Unil. each Owner agrees for
himsell ang his assigns that he wall not 1n any way interfere with or alter, or permat any Resident 1o
interfere with or alter. the established drainage pattern over any Unit, so as to affect said Unit, any
others Unit, or the Comman Elements, uniess adequate aiternative provision s made for proper
drainage and approved in advance and in writing by the ARC, and any request therefor shall be
subject to Article 8 above. induding, but nol necessanly limited to, any condition imposed by the
ARC pursuant to Section B. 2{b) above. Without imiting the generality of the foregoing. any request
by an Owner for ARC approval of alleration of established drainage pattern shall be subject to
payment, by the Qwner, of the professional fees of a kcensed engineer to review the plans and
specfications on behalf of the ARC. pursuant to Section 8.2(bX8) above, which shall be required
in alt such cases. and further shall be subject to the Owner obtaining all necessary governmental
approvals pursuant to Section 8.7, above. For the purpose hereof, "estabiished drainage patterm™
1s defined as the dramage which exsts at the ime that such Unit s conveyed to a Purchaser from
Dedlarant, or later grading changes which are shown on plans and specifications approved by the
ARC.

Secton 108 Water Supply and Sewer Systems. No individual water supply system. or
cesspool, sephc lank, or other sewage disposal system, or exterior water softener system, shafl
be permitted on any Und unless such system is designed, kocated. constructed and equipped in
accorgance with the requirernents., standards and recommendabons of anry waler of sewer district
senving the Properties, County health department. and any apphcable utikty and governmental
authonties hawvnyg unsdicton, and has been appreved in advance and in writing by the ARC.

Secton 109  No Hazardous Activibes. No activities shall be congucted, nor shall any
Improvements be construcled, anywhere in the Properties which are or might bhe unsafe o
haramdous to any Person, Unn, Common Elements. Without kmeng the foregoing, (a) nc firearm
shall be discharged wathm the Properbes, and (b) there shall he ne exterior or opon fres
whatsoever. except within a barbecus and contzined wathén a receplacie comenarcially designed
therelor. while attended and i use for cooking purposes. or excepl withen 3 freplace desioned o
prevent the dispersal of burning embers, so that no fire hazard s created, or except as specilically
aulhonzed in wnhng by the Board {2l as sutyed to appicable ardmances and fire reguiations).

Sechon 10.70 No Unsighily Artides. No unsightly articke. facility, equepment, objec!. or
condiicn (including. bul not emited to, dothesimes, and ganden and mamienance equipment, or
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wnopesable vericke) shall be perrmitied to remasn on any Und so as to be visible from any street. or
frorm any other Linit. Common Elements, or neighboring property. Withowt Emiting the foregoing
of any other provrsion herein, all refuse, garbage and trash shall be kepl at all imes in covered,
samiary containers or enclosed sfeas designed for such purpose.  Such containers shall be
exposed 1o view of the publc, or nesghbonng Units, only when set out for a reasonable period of
tme (not to exceed twelve (12) bours before and afler schedided rash cobechon hoyars),

Secton 10.11 No Temporary Struchures. Undess requered by Dedlarant dunng the indtial
construction of Dweilings and other Irnprovements, o uriess approved i wniting by the Board in
connecton with the construction of authorized Improvements, nG outhuliding, tent, shack, shed or
other lemporary or portable structure or improvement of any kind shall be placed upon any portion
of the Properties. No garage, carpont, traider, camper, motor home, recreational vehicle or other
vehicle shall be used as 2 residence in the Properbes. either temporanity or pemmmanently.

Section 10.12 No Dnling. No oil drifing, od, gas or méneral development operations. ol
refiming. gecthermal explorabon or develofsment, quamyng oF mining operabions of any iond shall
be permitted uparn. n, or below any Unit or the Common Elements, nor shall oll, water or other
wells, tarks, tunnels or mmneral excavations or shafts be permetied upon or below the surface of
any partion of the Preperhes. No derick of other structure designed fos use in boring for water, oil,
geothermal heat or natural gas, or other mineral or depleting asset shall be erected.

Section 10 13 Alleratmas. There shall be no excavabon, construction, ahteration of
erecton of any projecton which m any way alters the exterior appeacance of arry impravement from
any street, o from any other portion of the Properties {other than minor repairs or rebualding
pursuant to Section 10 6 ahove) without the pnor approval of the ARC pursuant 10 Articie B hereof.
There shall be no wnotabon of the setback, side yard or other reqeerements of local governmental
authonties, notwithstanding any approval of the ARC. This Secton 10.13 shal not be deemed to

mhlbutmnormpauﬁwmhuﬂmmmhemmyhrmMmsednmmmgu
restonng a Unid 10115 o.igmal condibon

Secvon 10 14 Sgns  Subeect 1o the reserved nghts of Dectarant conasned in Articie 14
herenl. no sign, poster, display, bdiboard or other adverising dewnce or other desplay of any kend
shail be instalied or dsplayed to publc wew On any portion of the Propertes, or on any public street
abultitng the Properves. without the pnor wimten appwoval of the ARC, except (a) one (1) sign for
each Unit, not larger than exghteen (18) mches by thaty {30) nches, advertsing the Unit for sale
of rent, or (b} raffic and other signs nslalled by Declarant as part of the organal construction of the
Properties. or (¢} s)gns regulated to the maximum extent penmitied oy applicable faw. All signs or
biltboards and the condibons prammulgated for the regutation thereof shall conform to the regulations
of alt apphicable govemmerntal ordinances.

Sectron 10 15 Improvements.

{a} No Lot shatl be improved except with one (1) Dwelling designated to
accommodate no more than a single Family and its servants and occasionat guests, plus agarage,
fencing and such other Improvements as are necessary or customartly incdent In a single-Farmly
Dwelling. provided that one additional small permanent budding (e.g., a small "podl house™ or
“hobhy house®™) may (but need not necessanly) be suthorized ona Lot by the ARC, subject 10 the
foliowing: {1) full compliance with the requiremnents of Articie 8, above; (2) the ARC_ in ils sole
discrenon, musi determine that the Lol is iarge enough and otherwise suitable to accormmodate
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suchpropased Improvernent, (3) such Improvement in all regards must comply with the Governing
Documents, and all applicable govemmental ordinances and taws; and (4) such Improvement may
not and shall not be used for any commercial purpose whatsosver, putsuant 10 Section 10.1 above.
No part of the constructon on any Lot shaidl exceed the height knmilations set forth in the applicable
provisions of the Governmg Documenits, or any applicable governmentad reguiation{s). No
projechons of any type shall be placed or permitted to remain above the roof of any building withat
the Propertes, except one of more chumneys or vent stacks. NO permanent or attached basketbadl
backboard, jungle gym. play equipment, o Other Sports apparatus shait be construcied, erected,
or mantaned on the Properties without the prior written approval of the Board. A poriable
bashetball hoop or other portable sports apparahss shal be penmitied on a Lod, provided that such
iterm: {1} 1s not placed i any street, (i) 15 used only daylight hours, (&) dunng non-daylight hours,
15 stored on the Lol 50 as (o be o of sight of any street, and () does ROl othenwise corstitute a
nursance in the reasonabile judgment of the Board. Apart from any instadiation by Declarant as parnt
of its onginal construchon. no paba cover. antennae. wrng, xr condiboning fidure, water softeners
or other devices shall be installed on the extenor of 3 Dweling or akowed o protude wough the
walls or rocf of the Dwelling (with the excepbion of dems nstalied by Declarant during the origanal
comstruchon of the Dwelling). uniess the pnor wiriten approval of the ARC is obtained. subject o
Seclon 10 16, below

ib) All utity and storage areas and afl laundry rooms, michudmgg all areas n
winch clothing or other laundry s hung to dry, must be completely covered and conceaded from
view from other areas of the Properties and nexghbormg propertes.

{c) No fence or wall shak be erected or aftered without pnor writien approval

of the ARC., and all alterations or modifications of existing fences or walls of any kind shall require
the pnor whtien approval of the ARC

{d} Garages shall be used only for the their ordinary and nOMal pUpOses.
Unless constructed or wnstalied by Declarant as pant of its onginal construction, no Owner or
Resident may convert the garage on his Unil nto lving space or otherwise use or modify the
garage so0 as lo preclude regular and nommal parking of vehides therein. The foregomg
notwithstanding. Declarant may converl a garage located i any Unit owned by Dedclarant into a2
sales office or related purposes.

Secton 10 16 Antennas and_Satelile Dishes. No extenor radio anterma or aenal,
televiston antenna or aenal. microwave antenna, asrial or salelite dish, "C.B." antenna or other
antenna or aerial of any type. which 15 visible from any strest or from anywhere in the Properbes,
shall be erecled o maintained anywhere in the Properties. Notwithstanding the foregomg,
“Pemmtted Devices™ {defined as antennas or saleffite dshes: {1) which are one meter of Jess in
diameter and desgned to receive direct broadeast satellite service; or (if) which are one meter or
less it diameter or diagonal measurement and designed 1o receive video progransming sefvices
via mult-point dstnbution senaces) shall be permitted, provided that such Permitted Device is:

{a) iocated in the attic. crawl space, garage, or other intenor space of the
Dwealitng, o within ancther approved structure on the Unit, 50 a5 nat to be visible from outside the
Dwelling or other structure, or, i such location is nol reasonably practicable, then,
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(b) located in the rear yard of the Unit {i 2., the area between the plane formed
by the frunt facade of the Dweding and the rear lot line) and set back from all lot knes at least eight
{8} feel. or. if such location 5 Nt reasonatly prachcable, then,

(c) attached to or mounted on a deck or patio and extending no higher than the
eaves of that poruon of the rool of the Dwedling directly in front of such antenna; or, if such location
s ot reasonably prachcable, then,

(d} attached to or mounted on the rear wall of the Dweging 5o as bo extend no
ngher than the eaves of the Dweltng at a paint drectly above the position where atlached or
rmounted to the wall. prowidad thal,

{e) f an Owner reasonably delermines thal a Permitted Device cannot be
located 1n comphance with the foregomg portions of thes Secbon 10,16 without preciuding reception
af an acceptable qually synal, then the Owner may install such Permitted Device in the least
consmeudus allermative locabon wathun the Unit where an acceptable quakity signal can be abitamed;
provided that,

n Permtted Devices shall be reasonably screened from view from the street
or any other portion of the Properties, and shal be subject to Rules and Regulations adopted by
the Board, establishing a preferred hwerarchy ol atternative locations, so jong as the same do not
unreasonably increase the cost of installation, or use of the Permitted Device.

Declarant or the Association may. but are in no way obligated to, prowvide a master antenna
or cable telewvision antenna for use of all or some Owners. Dedarant may granl easements lor
maintenance of any such master or cabie television sefvice,

Sechon 10.17 Landscaping. Subject to the provisions of Articles 8 and 9 (including, but not
hmited to, Sections 9.7 and 9.8 above), each Owner shall install and shall thereafier maintain the
tandscaping on s Unit in a neal and attractive condibon. No plants or seeds infected with insects
or plant diseases shatl be brought upon, grown or maintasned upon any parl of the Properfes. The
Board may adopt Rules and Requiations (o regulate landscaping permitied and required in the
Properves. If an Owner fails to install and mamnlam Bndscaping in conformance with this
Dedarabon or such Rules and Regutations. or alilows his landscaping to deteriorate to a dangerous,
unsate. unsightly, or unattractive condition, the Board shall have the nghit to either {a) after thirty
(30} days’ wrilten notice, seek any remedies at law or in equity which it may have; or (b) after
reasonable nobce (unfess there exists a bona-fide unsafe or dangerous condition, in which case,
the nght shall be immediate, and no oboe shafl be required), 1o comect such condihion and to enter
upon the extenor portion of such Owner's Uinit for the purpose of so dong, and such Owner shall
promptly rermburse the Assoczation for the coslt thereof, as a Spedial Assessment. enforceable in
the manner sel forth in Arhcle 7, above. Each Owner shall be responsible, al his sole expense, for
mantenance. repair. replacement. and watering of any and all landscaping on the Unit. as well as
any and all sptinkler or mmgation or other related systerss or aquipment pertainang o such
andscamng.

Sectbon 10 18 Protsbited Plant Types. Without Emiting the generality of any other provision
herein, the following plant types are hereby speafically dedared to be nuisances, and shall not be
permitied anywhere within the Properties: {a) Olea europaea {“olve”), other than "fruitiess ofve™
which thall be permxtted: (b) Morus alba or nigra ("mulbeny™); (c) Cynodon dactylon (Tbermuda
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grass’). (d) Amaranthus paimen (“careless weed™), (e) Satsold kali (Russian thiste™); and/or (1)
Fransenan dumosa (Tdesert ragweed™).

Section 10 19 Parkng and Vehicular Restnctions. No Person shall park. store or keep

anywhere withm: the Propertes, any moperable or samar vehicle, or any large commesaial-type
vehide including, but not lemited to, any dump truck, cernent mixer truck, od or gas truck or delivery

truck. bus, arcraft. or any vehicular equipment. mobile or otherwise, excepl wholly within the

. Owner's garage as onginalty constructed by Declarant ("Garage™) and onty with the Garage door

closed. Any baat. traller, camper, motor home, and similar recreational vehice (collectively and
mdrvidually, "RV}, shall be parked oaly (i) wholly within a Gamge, with the Garage door completely
closed. or {n) whally between the building times (i.e., wholty behind the front thmiding Enes and
wholly in front of the rear buikiing lines) of the homes on both immediately adjacent Lots (ox. if thera
15 only one immediately adiacent Lot, then the building iines of the home on such adiacent Lot,
provided that the Board shall have the power and authority. in iis sole discretion, to entirely
disapprmve and/or prohibit pariung of an RV on any Lol with only one other Lot imimnediately
adjacent thereto) if such parking reasonably may be deemed to conshitute a musance, and
apprapnately screened from vew from all streets as determined by the Boand in its reasonable
discreton. and no vanance from this reqguirement shall be authorized o permitted. The foregaing
shall not be deerned Lo probtubit a pickup oF camper truck oF simdar vetucle up o and indudng one
(1) ton when used for daily transportation of the Owner or Resident. cr the Family respectively
thereof, wihich vehicie shall be permittad, subject to the Garage. nursance. and parking provisions
herein No Ferson shall conduct repans of festorabons of any motor vehicle, boat, trader, awcralft
or cther vehicie upen any porbon of the Properties or on any sireet abutting the Properties.
However, repar and/or restorabon of one (1) such item only shall be permitted within the Garage
s0 long as the Garage doof remams dosed; provided, however, thatl such aclivity may be
prehbited entrely by the Board if the Board delermines in its reasonable discretion that such
actrvity constitules a nursance  Vehicles owned, operated or within the contral of any Cwner or of
a resident of such Owner's Dwelling shall be parked in the Garage o the extent of the space
available therem Al garages shall be kept neal and free of stored matenals so as to permit the
parking of at least one (1) standard sized Amernican sedan automobile theresn at 28 times. Garage
doors shall not remain open for prolonged periods of time, and must be dosed when not
reasonably requiced for immediate ngress and egress. The Assocaton, through the Board, is
hereby empowered to establish and enforce any additional parking lenitations, rules and/or
reguiations (collectively, “parkng requlations™) which # may deem necessary, including, but not
linted 1o, the levymg of fines for violation of parlang regeiations, and/or removal of any violating
vehecle at the expense of the pwner of such vehicde. No parking of any velede shall be permetted
along any ourh o otherwrse on any street within the Propertes, except only for ondinary and
reasonable guest parkmg, sutpect 1o parking regulabons estabished by the Board. Notwithstanding
the foregmng. these restnchons shall not be interpreted n such a manner as to penrTd any parkng
or other actrty which would be contrary to any County ordmance. or which is delermined by the
Soard. n ns reasonatile discreton, to constiiste a bona-fide nuisance.

Sechon 10 20 Sght Visihility Restrction Areas.  The masomuem height of any and all sight
restncting Improvements {mchuding, but not necessanly kmited o, landscapng), on afl Sight
Visibility Restncton Areas, shall be restnicied to a maxenuemn hedght not tn exceed twenty-four (24)
mches, oF such other height set forth in the Plat Maximum Permitied Height™). In the event that
any Improverpent located on any Sight Visibility Restriction Area on a Unit exceeds the Maximum
Permitted Height, the Assocabon shall have the power and easement 1o enter upon such Unt and
1o brng such Improvement inlo compliance, and the Owner shall be solely kable for the costs
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thergof and any and all costs reasonably related thereto, al of which costs may be assessed
aganst such Owmner as a Speaal Assessment under this Declaration.

Sectionn 10 21  Prohibited Direct Access. Any other provision herein notwithstanding, there
shall be no direct vehicular access 1o Tompkins from any abutting Unit (and no direct vehicular
access to Carsoh Count from Lots 18, 19, 20, or 21 of Block 1 of Unit 1 of the Properties), and any
such direct vehicular access rs hereby prohibited pursuant 1o and in 2ccordance with the Plat (other
than over Private Streels which shail be permitied, subsect to the provisions set forth in this
Declaration).

Secton 1022 No Wawer. The faiture of the Board to insist in any one or more instances
upon the stnct performance of any of the terms, covenants, conditions or restrichorss of this
Declarabon. or to exerose any nghit or ophion herein contained, or lo serve any notice or to institute
any acton. shall nol be construed as a waiver or a relinquishment for the future of such term,
covenant. condition or restiction, but such term, covenanl, condibon or res’nchons shall remain
in full force and etfect. The receipt by the Board or Manager of any assessment from an Owner
with knowiedge of the breach of any covenant hereof shall not be deemed a waiver of such breach,
and no wamver by the Board or Manager of any provision hereof shall be deemed to have been
made unless expressed in wniing and signed by the Board or the Manager.

Secuon 1023 Declarant Exemption. Lots owned by Declarant, shall be exempt from the
provisions of this Artide 10, unbil such ime as Dedlarant conveys title to the: Lot to a Purchaser, and
actwittes of Dedarant reasonably related to Declarant's development, construction, and marketing
efforts, shall be exemnpt from the prowvisions of this Artie 10. This Article 10 may not be amended
without Declarant’s pnor written consent.

Sechon 111 Damage or Destruchon. Damage o, or desbuchon or condemnation of,
alt or any portion of the Common Elements shall be handied in the folowing manner.

{a) Repawr of Damage. Any porton of this Community for which insurance is
required by this Declaration of by any applicabie provision of NRS Chapiter 116, which is damaged
or destroyed, must be repatred or replaced promptly by the Association uniess: (i) the Commumity
15 termmmated, m which case the provisions of NPS § 116.2118. 166.21183 and 116.2% 185 shall
appiy; (n) repar or replacement would be fiegal under any state or iocal statute or ondinance
governing health ar safety: or (it} eighly percent (B0%) of the Owners, indiuding every Owner of
a binn that will not be rebuslt, vote not to rebudd. The cost of repar or replacament in excess of
Insurance proceeds and reserves is a Common Expense. If the entire Communsty is not repaired
or replaced, the proceeds altributable to the damaged Common Elements must be used to restore
the damaged area o a condibon compatible with the remainder of the Community; {A) the
proceeds attributable to Units that are nol rebuilt must be disbibuted 1o the Owners of those Units;
and {B} the remamder of the proceeds must be distribuled 1o all the Owners of hen holders_ as their
irlerests may appear, m proportion to the iabdites of afl the Units for Cormmon Expenses. If the
Cwhners vole not to rebuild any Unit, that Unit's aliocated nterests are automabically realiocaled
upon the vale as if the Unit had been condemmned, and the Association promptly shall prepare,
exeaute and Record an amendment o this Declaration reflecting the reafiocations.
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(b} Damage by Owner. To the tull extent permitted by baw, each Owner shall
be lable to the Assoaation for any damage to the Common Elements not fully reimbursed to the
Association by insurance proceeds, provided the damage is sustained as a result of the negligence,
wiltful rmsconduct. or unauthonzed or impropes installation or maintenance of any Improvement by
sard Owner or the Persons denving their nght and easement of use and enjoyment of the Common
Eiements from said Owner, or by his respective Famidy and guests, both menor and adult. The
Association reserves the nght, actng through the Board, after Notice and Hearing, to; {1} determine
whether any daim shall be made upon the insurance maintained by the Assoaciation; and (2) levy
aganst such Owner a Speoal Assessmen equal to any deductible paid and the increase, i any,
in thensurance premiums directly atinbutable to the damage caused by such Owner or the Person
for whom such Owner may be responsible as descnbed above. in the case of joint ownership of
a Limt, the hatdhity of the co-Gwners thereaf shall be joint and several, excep to any extent that the
Asspaation has previously contracied in writing with such co-owners to the contrary. Aler Notice
and Heanng. the Associaticn may levy a Special Assessment in the amount of the cost of
correctng such damage, o the extent not reimbursed (o the Association by nsurance, against any
Unit owned by such Owner. and such Special Assessment may be enforced as provaded herein.

Sechion 112 Condemnation. if at any bme, all or any portion of the Common Elements.,
of any nterest therein, 1s 12ken for any govermmentat or public use, under any statute, by rigit of
errunent goman or by private purchase m bey of eminent domain, the award n condemnation shal
be pad 1o the Assocatnon Any such award payabie to the Association shaft be deposited in the
operating fund No Member shall be entitied to participate as a parly, or otherwise, in any
procesdings relabtng (o such condermaation. The Association shallt have the exclushive fght to
paricipale in such proceedings and shall, n its name alone, represent the mterests of o Members.
Immediately upon hawving knowledge of any taking by eminent domain of Common Elements, or
any portion thereaf, or any thireal thereof, the Board shall promptty notify aif Owners and all Eligible
Holders

Secton 113 Condemnabon Involving a Unit. For purposes of NRS § 116.1107{2)a), if
part of 2 Unil 1s required by enunent domaen, the awand shall compensate the Owner for the
reduct:on mny value of the Umt's nlerest m the Common Elements. The basis for such reduction
shall be lhe exten? 1o which the cocupants of the Unit are impaired from emoying the Common
Elements In cases where the Unit may shl! be used as a Dwelling, it shalt be presusmed that such
reducton 1s 2ero (0}

ARTICLE 12
INSURANCE

Secton 12,1 (asualty Insurance. The Board shall cause to be obizined and mantaned
a master policy of fire and casualty isurance with extended coverage for k0ss or damage 1o all of
the Association's insurable Improvements on the Common Elements. for the full msurance
replacement cost thereof without deduction for depreciation or coinsurance, and shall obitain
msurance against such other hazards and easualties as the Board deems reasonable and prudent.
The Board, in :ls reasonable judgment, may alse insure any other property whether real or
personal, gwned by the Assocaton or focated within the Properties, againsi foss or damage by fire
and such other hazards as the Board may deem reasonable and prudent, with the Association as
the owner and beneficiary of suchinsurance. The insurance coverage with respect to the Common
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Elements shall be maintained for the benefit of the Assodation, the Owners, and the Ekgible
Holders, as their interests may appear as named insused, subject however to the loss payment
requirements as set forth herein. Premiums for all insurance carried by the Association are
Common Expenses induded m the Annual Assessments levied by the Association,

The Associabion, acting through the Board, shal! be the named insureds uender poticies of
msurance purchased and maintained by the Association. All insurance proceeds under any poficies
shal be paid to the Board as trustee. The Boant? shall have fifll power to receive and receipt for
the proceeds and 10 deal therewith as deemed necessary and appropriate. Except as otherwise
spetfically provided i this Declaration, the Boaand, acting on behatf of the Association and all
Owmers, shall have the exclusive right to bind such parties with respect to all matters affecting
msurince camed by the Associaton, the seltiement of a kess daim, and the sumender.
canceilation, and modfication of all suchinsurance. Dupbcate onigmals or certificates of all pokcies
of wnsurance mantamed by the Assocation and of alt the renewals thereof, together with proof of
payment of premiums, shall be delivered by the Assocdiation lo all Eigible Holders who have
expressly requested the same in writing.

Section 122  Liability and Other insurance. The Association shall have the power and
duty to and shall obtain comprehensive public liabdity insurance. including medical payments and
malcous rmschief, n such mits as it shall deemn deswable {but In no event less than
$1.000.000 00 covermg all clarms for bodily injury and property damage anising out of 3 single
occurrence ). msuring the Assocation. Boand, Directors, Officers, Declarant. and Manager, and thes
respactive agenls and emplayees, and the Owners and Residents of Units and their respective
Famiiies, guests and imvitees. agamst kabity for bodty inpary, death and property damage ansing
from the activites of the Association or with respect o property maintained or required 6 be
mamtained by the Association nciuding, 4 oblanable. 3 cross-hiabiity endorsesnent insunng each
insured agamst hahility 1o each other insured. Such nsurance shall also inchude coverage, o the
extent reasonably avaifabte, against iabdity for non-owned and hired automobiles, kability for
property of others, and any other iability or sk cusinmarnily covered with respect to projects siondar
in construchion, lacation, and use. The Association may also obtam, through the Board, Workes's
Compensaton insurance {which shall be required if the Association has one or rore employees)
and other hability insurance as it may deem reasonable and prudent, insuring each Owner and the
Assoaiabon. Board, and any Manager, from liabikty in connection with the Common Elerments, the
premiums for wiiich are a Common Expense inciuded in the Annual Assessment levied against the
Gwners. All insurance polices shall be reviewed at least annually by the Board and the lirets
increased in s reasonable business judgment.

Secton 123  Eglelity Insurance. The Board shall further cause o be obtained and
mamniamed emors and omissons nsurance, bianke! fidelity insurance coverage (in an amount 3t
leasl equal o 100% of Association Funds from time to time handled by such Persons) and such
other msurance as it deems prudent, insuring the Board, the Dweclors and Officers, and any
Manager agamst any %iabilily for any act or omission in camying out thelr respective obkgations
hereunder, or resultmg from thesr membership on the Board or on any comimdiee thereof. I
reasonably teasible. the amount of such coverage shall be at least $3,000.000.00. and sasd policy
of pobicies of msurance shall also contan an exdended reportng penod endorsement (a tail) for a
six-year penod The Assooaton shall require that the Manager maintain idebly nsurance
coverage wiich names the Association as an obligee. in such amount as the Board deems prudent.
From such e as Declarant no longer has the power to control the Board. as set forth in Section
3 7(c) abowve_ blanket hidelty insurance coverage which names the Association as an obligee shall
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be obtaned by or on hehsif of the Association for any Person handiing funds of the Association,
including but not hmated 1o, Officess, Dhreclors, rustees. emplayees, and agents of the Associabon,
whether or not such Persons are compensated for thes senvices. in such an amount as the Board
deems prudent. provded that 1n no evenl may the aggregate amour of such bonas be less than
the maximum amount of Assocation Funds that will be m the custody of the Assocation or
Manager at any tme while the policy 1s in force {but in no event less than the sum equal to one-
fourth (1/4} of the Annual Assessments on alt Units, plus Reserve Funds), or such other amount
as may be required by FNMA, VA or FHA from tme to time, if appiicable,

Secton 124 Other Insurance Provisions. The Board shall also obtain such other
nsurances customanly required with respect (o prolects similar in construction, location, and use,
of as the Board may deem reasonable and prudent from time to ime, including, but nol necessarily
irmited to, Worker's Compensation insurance (which shall be required if the Association Bas any
employees) Al premiums for msurances obtained and mamtained by the Associaton are a
Common Expense included in the Annual Assessment levied upon the Cewmers. Al insurance
polices shall be reviewed at keast annually by the Board and the kmits increased in s sound
business judgment. Inaddibon, the Assodation shall contmuousty maintain in eflect such casualty,
Aood, and iability msurance and fidelity insurance coverage necessary to meet the requsements
for similar developments, as set forth or modified from bme to time by any govermimentat body with
Junsdichon.

Sechon 125 Insurance Obligabons of Owners. Each Owner is required, at Close of
Escrow on his Unit, at his sole expense to have obtained, and to have fumnished his Mortgagee (or,
it the event of a cash ransaction involving no Morigagee, then to the Board) with duplicate copies
of. a homeowner's policy of fire and casualty insurance with extended coverage 1or loss or damage
to all insurable iImprovements and Rxlures ongmally installed by Declarant on such Owner's Unit
n accordance with the onginal plans and spedfications, or instaed by the Owner or the Unit, for
the full msurance replacement ¢ost thereof without deduction for depreciation of coinsurance. By
acceptance of the deed to his Unit, each Owner agrees to maintain in full force and effect at all
times, al said Owner's sole expense, such homeowner's nsurance policy, and shall provide the
Board with duplicate copies of such insurance pobcy upon tha Board's request. Nothang herain shall
preclude any Owner from camying any pubiic iabdity insurance as he deems desirable to cover his
individual hability, damage to person or property occurting inside his Unit or elsewhere upon the
Properties. Such polioes shali not adversely aflect or diminish any kabdity under any nsurance
obtained by or on behalf of the Assocation, and duplicate copies of such ofher polices shall be
deposited with the Board upon request. If any loss intended to be covered by insurance carmied by
or on behalf of the Association shall occur and the proceeds payable theseunder shall be reduced
bv reason of insurance camed by any Owner, such Owner shall assign the proceeds of such
nsurance camed by him to the AssocGation. to the extent of such reduction, for application by the
Board to the same pumposes as the reduced proceeds are 10 be apphed. Nobwthstanding the
foregaang. OF any other provision heren, each Owner shall be solety responsibie for full payment
of any and all deductble amounts under such Owner's pobcy or poboies of insurance.

Section 126 Waiver of Subrogzbon Al pokoes of physical damage insurance
mantaincd by the Assotahon shall provide. if reasonably possible, for waiver of: (1) any defense
based on consurarce; {2) any nght of sel-off, counterclaim, apporionment, proration of
contnbution by reason of other msurance not camed by the Assodiation; (3) any invalidity, other
adverse effect or defense on account of any breach of waranly or condition ¢caused by tw
Assocabon. any Owner or any tenant of any Owner, of ansing from any acl, neglect, or oimession
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of any named insured or the respechve agents, contractors and employees of any insured; (4) any
nghis of the nsurer to repa, retatld or replace. and, in the event any improvement is not repaired,
rebuilt or repiaced following loss, any nght o pay under the insurance an amount less thoan the
replacement value of the improvements insured; or (5) notice of the assignment of any Owner of
its mterestin the insurance by wirtue of a conveyance of any Unil. The Association hereby waives
and seleases all claims against the Board, the Owners, Declarant, and Manager, and the agenis
and employees of each of the foregoing, with respect to any loss covered by such insurance,
whiether or not caused by negligence of or breach of any agreement by such Persons, but only to
the: extent that insurance proceeds are received in compensation for such k0ss; provided, however,
that such waiwver shall not be effective as o any loss covered by a poicy of insurance which would
be voided or simpaired thereby.

Section 1.7 Notice of Expiration Requirements. If avadable, each of the policies of
insurance mantaned by the Association shall contain a provision that sakd policy shall not be
canceled, terminated. malenaily modified or allowed to expire by its terms, without thirty (30) days'
pnor wntten nobice to the Board and Declarant and to each Owner and each Eligible Holder who
has hled a written request with the carrier for such nobce, and every other Person ininterest who
requesis in wnbing such notice of the nsurer. All insurance polices camed by the Associaton
pursuant to this Aricie 12. 1o the exient reasonably available. must provide that (a) each Owner
1S an insured under the policy with respect to liabdity arising out of his interest in the Common
Elements or Membership; (b} the insurer waives the right to subwogation under the policy against
any Owner or member of is Famly, (¢} no act o omission by any Owner of member of his Family
will voud the policy or be a condition to recovery under the policy. and (d) if. at the tme of a ioss
under the policy there 15 other insurance ¢ the name of the Owner covering the same risk covered
by the poircy. the ASSCOABON'S DINICY PIOVIGES pIMmary nsurance.

ARTICLE 13
MORTGAGEE PROTECTION CLAUSE

In order to mnduce FHA, VAL FHLMC, GNMA and FNMA and any other governmentat

agency or other Mortigagees to parbapate i the financing of the sale of Units within the Properties,
the following provissons are added hereto {and to the extent these added provisions conflict with

any cther provisions of the Dedarabon, these added provisions shall controt):

(&} Each Ehgible Holder, at its wnitten request, is enbitied to written notification
from the Associatron of any default by the Morigagor of such Untt in the performance of such
Mostgagor's obligabons under thes Dedlaration. the Asticles of Incorporation or the Bylaws. which
default 5 not cured within thirty (30) days after the Association jeams of such default For
purposes of this Declaration, "first Mortgage® shall mean a Morigage with first priority over other
Morigages or Deeds of Trust on a Unn, and "first Martgagee™ shall reean the Beneficiary of a first
Mortgage.

(b} Each Owner, mduding every first Marigagee of 3 Mortgage encumbering
any Umit which obtains ttfe to such Unit pursuant to the remedies provided in such Mortgage, or
by foreciosure of such Mortgage, or by deed or assignment in ey of loredosure, shall be exempt
from any "nght of first refusal” created or purported to be created by the Goverming Documents,
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ich Excepl as pmovided in NRS § 116.3116(2), each Beneficiary of a first
Maorigage encumbenng any Umt which obtains tilfe to such Unit or by foreciosure of such Mortgage,
shall take btle 1o such Unit free and clear of any claims of unpaid assessments of charges against
such Unit which accrued pnof 10 the acquisition of title ta such Unit by the Mortgagee,

{d) Unless at keast sixty-seven percent {(67%) of Eligible Holders (based upon
one( 1} vole for each first Morigage owned) of sixty-seven percent (67%} of the Owmers (other than
Deciarant) have gwven ther pnor writlen approval, neither the Associaion nor the Owmers shat:

)] subject in Nevada nonprofit corporation law to the contrary. by
act or ormssion seek 10 abandoen, partiton, alienate, subdivide, release, hypothecate, encumber,
self or transfer the Common Elements and the Improvements thereon which are owned by the
Association, provided that the granting of easements for public utitities or for other public purposes
consistent with the intended use of such property by the Association as provided in this Declaration
shall nat be deemed a transfer wittun the meaning of this clause.

) change the method of determining the cbligations, assessments,
dues or other charges which may be levied against an Owner, or the method of aiocating dis-
tnbubons of hazard insurance proceeds or congemnabion awards;

fan} by act or omission change. waive or abandon any scheme of
regulations, or enforcement thereof, peraining to the architectural design of the exterior
appearance of the Dwelhngs and other improvements on the Units, the maintenance of the Exteror
Walls or common fences and driveways. or the upkeep of lawns and plantings in the Propertes;

(v} fail to mamtam Fire and Extended Coverage on any insurable
Common Elements on a curent replacement cost basis m an amount as near as possible to one
hundred percent (100%) of the nsurance value (based on current replacement cosl);

{v) except as provided by any provision of NRS Chapter 116
applcabie hereto. use hazard insurance proceeds for Josses to any Common Elements groperty
for other than the repair. replacement or reconstruction of such property. or

{wn) amend those provisions of this Declaration or the Artides of
Incorporation ar Bylaws which provide for rights or remedies of first Morigagees.

(e} Eligible Holders, upon wrilten request, shall have the right to {1) examine
the books and records of the Association during normal business hours, (2) reguire from the
Asspoiation the submission of an annu sudiled financial statement {without expense to the
Beneficary, insurer or guaranior requesting such slatement) and other financial data, (3) receive
written notice of all meetings cf the Members, and {4) designate in writing a representative 1o
attend all such meetings.

(f All Beneficiaries, insurers and guarantors of fast Mortgages, who have filed
a wrntten request for such noboe with the Board shall be given thirty (30) days® wrilten notice prior
10" (1) any abandonment or terrmunation of the Association: (2) the effecive data of any propased,
matenal amendment to this Declarabon or the: Asticles or Bytaws; and (3) the effective dale of any
termmahon of any agreement for professional management of the Properties following a decision
of the Qwners to assume self-management of the Propesies. Such first Morigagees shall be given
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mmrediate notice (1) following any damage to the Common Elements whenever the cost of
reconstruction exceeds Ten Thousand Dollacs ($10.000.00); and (7) when the Board taams of any
restened condemnation proceeding of Propased aoquisition of any portion of the Properties.

ig} First Mortgagees may. omtly or singly, pay laxes or other chamges which
are n defauit and which may or have become a charge agaust any Common Elements property
and may pay any overdue premuums on hazard nsurance poboies, or secure new hazard nsurance

coverage on the lapse of a policy, for Comnon Elements property, and first Mortgagees making
such payments shali be owed mmediale reanbursernent therefor from the Assocation,

{r) The Reserve Fund descrbed m Articie 6 above st be funded by regular
schreduled monthly, quarterty, sermanmnual or annual payments rather than by large extracedmnary
assessments '

{1] The Board shall require that any Manager, and any employee of agen!
therecl, mamiam at all bmes fidelity bond coverage winch names the Association as an obligee:

and. at all imes from and after the end of the Declarant Control Period. the Boarnd shall secure and
cause to be mantained i force at all times fidefity bond coverage which names the Association
as an obligee for any Person handiing furds of the Assoaation.

(} When professional management has been previously required by a
Beneficiary, insurer or guarantor of a first Morgage. any decsion to establish self-management
by the Assocaton shall require the approvat of al least sixty-seven percent (67%) of the voting
power of the Assocation and of the Board respectively, and the Beneficianies of at least Gfty-one
percent (51%) of the Eligible Holders.

{k} So long as VA s insunng or guaranteeing loans or has agreed o ivsure or
guarantec loans on any portion of the Properbes, then, pursuant o appbcable VA requinement, fos
so long as Declarant shall control the Association Board. Detiarant shall obtain prior written
approval of the VA far any matenal proposed: achon which may affect the basic organizaton,
subject to Nevada nonprofil corporation law, of the Asspcabon (i.e., merger, consohdabon, or
dissotution of the Association); dedication. conveyance, or mortgage of the Common Elements:;
or amenament of the provisions of this Declaration, the Articies of Incorporation, Bylaws, or othes
document wiich may have been previously apgroved by the VA; provided that no such approval
shall be required in the event that the VA no longer reqularty requwes o ssues such approvals at
such time

in addibon 1o the foregong. the Board of Directors may enter ado such contracts or
agreements on behalf of the Assooalion as are reguwed in ordes to reasonahly satisly the express
applicable requirements of FHA, VA, FHLMC, FNMA or GNMA. or any simsdar entity, 5o as to aliow
for the purchase, msurance or guaranty, as the case may be, by such entities of first Mortgages
encumbermg Units  Each Owner hereby agrees that it will benefit the Associstion and the
Memberstup, as a cdass of polental Mortgage borowers and potential sesers of their Units, if such
agences approve the Properbes as a qualifying subdivision under their respective poticies, nies
and regulabons, as adopled from time to time. Mortgagees are heredry authorized to fumish
miormaton 1o the Board concermnmg the slatus of any Morigage encumberng a Unit.
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ARTICLE 14
DECLARANT'S RESERVED RIGHTS

Sectian 14.1  Dedlarant’s Reserved Raghts. Any other provision heren nolwithstanding,
pursuardt to NRS §116 2105({1Xh). Declarant reserves, in its sole disaetion, the following
developmental nghts and other special Dediarant’s nghts, on the terms and condibons and subject
to the expiration deadlines. if any, set forth helow:

{a) Right to Compiate Improverments and Construchon Easement. Declarant
reserves, for a penod teiminating en the ffeenth (15th) anniversary of Recordation of this

Declaraton. the ngh!, mn Dedaranl's sole discreton, to complele the construction of the
improvements on the Praperties and an easement over the Properties for such purpose; provided,
however, that f Declarant sbll owns any property in the Properties on such Rfteanth (15th)
anrversary date. then such righls and reservatons shail continue for one additional successive
period of ten (10) years thereafter

(b} Exerase of Deveippmental Rights. Pursuani to NRS Chapter 116,
Oeclarant reserves the nght to annex all or porbons of the Annexabie Area fo the Commaunity,
pursuant 1o the provisions of Article 15 hereof, for as fong as Dedlarant owns any portion of the
Annexable Area No assurances are made by Uaclarant with regard to the boundarnies of those
poruons of the Propertes which may be annexed or the order ;m which such portions may be
annexed. Declarant also reserves the nght to withdraw real progerty from the Community.

{c) Offices, Model Homes and Promobianal Signs  Declarant reserves the night
to masr-an signs. sales and management offices. and models i any Unit owned or leased by
Dedarant m the Properties. and sgns anywhere on the Cormimon Elements, for so long as
Dedarant owns or leases any Umit

{d} Apporntiment and Remaval of Dwectors.  Dedlarant reserves the nght 1o
appomnt and remove a majonty of the Board as set forth in Sechon 3.7 bereof, for the penod set
forth theremn dunng the Declarant Control Fenod.

(e} Amendments. Declaran! reserves the nght to amend this Declaration from
bme to tirme, as set forth m detail i Section 17.7, below, during the time periods set forth theremn.

{t Appomntment and Removal of ARC. Declarant reserves the nght to appoin
and remove the ARC, for the tme period set forth in Section 8.1, above.

(a) Easements Dedarant has reserved certain easements, and related rights,
as set forth in this Declarabon.

im Oher Fuighls. Declarant reserves afl other rights, powers. and authonty of
Dedarant set forth in this Declaration, including, but not lnted to, Arbdle 16 below. and, to the
extenl not expressly prohibited by NRS Chapter 116, further reserves all other rights, powers, and
authonty, n Declarant's soke discrebon, of a declarant under NRS Chapler 116.

() Control of Enlry Gales. Declarant resesves the nght, untll the Close of
Escrow of Ihe last Uinit in the Properbes, to unilateralty control all entry gales, and to keep all entry
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gates open dunng such haurs established by Dedlarant, in its sole discretion, 1o accommodate
Deciarant’'s construction actvties, and sales and markeling activities.

i Restnctionof Traffic. Declarant reserves the nght, until the Close of Escrow
of the fast Unit in the Properties. to unilaterally restrict and/or re-route att pedestrian and vehicular
rrafficwithin the Properties, in Dedarant’s sole discretion, to accommadate Declarant's construction
activises, and sales and marketing activities; provided that no Unit shafl be deprived of access to
a dedicatad street adiacent to the Properties.

(k) Possble Future Common Recreation Area.  Dedarant reserves the right,
but niat the obkgation, in Declarant’s sole and absolite discretion, until the Clase of Escrow of the
last Unit in the Properbes. to unilaterally develop and conmvey 10 the ASSOQabon a common
recreational area within the Commurity (which may but need not necessanity inciude, and need not
necessanly be bmited to, a tot lot, park. and/or pool) as a part of the Common Elements of this
Community (and. in such event. the costs of maintenance and repaw of the same shall be a
Cammon Expense)

Sechon 142 Exemption of Declaranl. Nolwithstanding anything to the contrary in this
Dectaraton, the foliowing shall apply:

ia) Naothung in this Declaration shatt limit, and no Owner or the Assoaabon shall
do anyiting to interfere with, the nght of Declarant to complete excavation and grading and the
construction of Improvements to and on any porton of the Properties, or ‘o alter the foreqoing and
Declarant’s construction pians and designs, o to construct such addiional Improvements as
Declarant deems adwvisabie in the course of developrnent of the Properties, for so long as any Unit
ownet by Declarant remams unsold.

(b} Thus Declarabon shaft m no way imit the nght of Declarant to grant
add:itonal hcenses, easements, reservabions and nghts-ol-way to itself, 10 govemmental or public
authonties (including without ismitation public utdity companies). or 1o others, as from time to ime
may be reasonably necessary o the proper development and disposal of Units; provited, however,
that f FHA or VA approval 15 sought by Dedlarant, then the FHA and/or the VA shall have the right
lo approve any such grants as provided herein.

(c) Prospecive purchasers and Dedarant shall have the nght to use alland any
portion of the Common Elements for access to the sales facitites of Declarant ard for placement
of Declarant’s signs.

[d) Withoul imting Section 14.1(¢), above, or any other provision herein,
Dedlarant may use any structures owned or leased by Declarant, as model bome complexes or real
estale sates or management offices, subject io the time limitations set forth herein, after which time,
Declarant shall restore the improvement 1o the condition necessary for the ssuance of a final

certrficate of occupancy by the appropnate govemmental entity. Any garages which have
converted 1nlo sales offices by Declarant shall be converted back to garages al the ime ol salke to
a Purchaser of such Unit

e} All or any portion of the sights of Dedarant in this Declargtion may be
assigned by Declarant fo any successor in mlerest, by an express and written Recorded
assignment which speafies the nghts of Dedlarant =0 assagned.
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i The prior wiitien approval {(which shall not be unreasonably withhedd) of
Declaramt, as deveioper of the Properties, shalt be required before any amesdment to the
Deciaraton affecting Declarant’s rights orimterests (including, without lmetacon, this Asticle 14) can
be effective

([} The rights and reservations of Declarant referred to herein, if not earber
tenrminated pursuant 10 the Declaration, shall terminate on the date set forth in Section 14.1(a)
above.

ARTICLE 15
ANNEXATION
Section 151  Amnexation of Property. Declarant may, but sha not be required to, at any

time: or from time to bme, add 1o the Properties covered by this Declasation alt or any portion of the
Annexable Area then owned by Declarant, by Recording an annexabion amendment {CAnnexation
Armendment™} with respect o the real property 1o be anngxed ("Annexed Propesty™). Upon the
recording of an Annexaton Amendmesnt covering any portion of the Armexabile Area and containing
the provisions set forth herein, the covenants, condibons and restrictions contaned in this
Dedaration shall apply o the Annexed Property i the same manner as if the Annexed Property
were ongnally covered in this Dedaration and onginally constiuted a poltion of the Orignal
Progerty:. and therealler, the nghis, privideges, dubes and kabikbes of the parties to this Declaration
with respect to the Annexed Property shall be the same as with respect to the Criginat Property and
the rights, obhgabons, prvileges, duties and labiities of the Ownars and ocoupants of Unifs withén
the Annexed Property shall be the same as those of the Owners and occupants of Units originally
affecied by this Dedlarabon. By acceptance of a deed from Deciarant conveying any real property
tocaled in the Annexable Area (Extubit "B hereto), in the event such real propesty has not
therelofore been annexed to the Propetties encumbesed by this Dedaration, and whether or not
sa expressed in such deed. the grantee thereof covenants that Declarant shall be fully empowered
and entiled (but not obhigated) at any tune therealler. and apponts Declarant as attomey in fact,
In accordance with NRS §§ 111 450 and 111.460, of such grantee and his successors and assigns,
to unitateraily execute and Record an Annexation Amendment, annexing said real property to the
Cotrznunaty, in the manner provwded for in this Arbicle 15.

Section 152  Annexabon Amendment. Each Annexation Amendment shall conform to
the requirements of NRS § 116.2110, and shalt include:

(a} the winiten and acknowledged consent of Dectarant,

(b) a reference to this Declaration. which reference shall state the date of
Recordation hereof and the County, book and instrument numbes, and any other relevant
Recordirkg data;

{c) a statement that the prowvisions of this Declaration shall apply 1o the
Annexed Property as set forth therein;

{d) a sufficient description of the Annexed Propesty;
{e) assignment of an ldentifymg Number 1o each new Unil created;
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N a reallocabion of the allocated interests among alf Units; and

(Q) a descnpbon of any Cormnmon Elements created by the annexation of the
Annexed Property.

Section 153 EHANA Appraval. In the event thal, and for so long as, the FHA or VA is
msunng or guaranteeing loans (or has agreed to insure or guarantee loans) on any portion of the
Properlies with réspect to the initial sale by Dedlarant o a Purchaser of any Unit. then a condition
precedent to any annexaton of any property other than the Annexable Area shal be written
confimaton by the FHA or the VA that the annexation is in accordance with the development plan
submitted 10 and approved by the FHA or the VA, peovided, howewer, that such written confirmabion
shall not be a condhtion precedent i at such bime the FHA or the VA has ceased to regularty require
orissue such wntlen confirmations.

Sechon 15.4  Disdamers Reqgarding Anpexation. Portions of the Annexable Area may
or may not be annexed, and. if annexed, may be amnexed at any time by Declarant, and no
assurances are made with respect to the boundanes o sequence of annexation of such portions.
Annexahon of a porion of the Annexable Area shall not necessitate annexation of any other portion
oftheremainder of the Annexable Area. Dedlarant has no obligation to annex the Annexable Area.
or any portion thereof.

Sechon 15 5 Expansion of Annexable Area. In addition 1o the provisions for annexabon
specified in Section 15.2, above, the Annexable Area may, from time to time, be expanded to
nciude addibonal real propenty, not as yet identified. Such property may be annexed o the
Annexable Area upon the Recordation of a writlen instrument describing such rea! property,
execuled by Declarant and all other owners of such property and contaiming therean the approval
of the FHA and the VA; prowded, however, that such written approval shall not be a condition
precedent if at such tme the FHA or the VA has ceased to regularly require or issue such written
approvals.

Secton 156 Contraclion of Annexable Ares. S0 ong as real property has not been
annexed to the Propertes subjedd to this Declaration, the Annexable Area may be contracted o
delete such real property eflective upon the Recordation of a writlen instrument descrnbing such
real property. executed by Declarant and all other owners, f any, of such real property. and
declaring that such real property shall thereafter be deleted from the Annexable Area. Such real
property may be deleled from the Annexable Area without a vote of the Association or the approval
or consent of any other Person, except as prowvided herem,

ARTICLE 16
ADDITIONAL DISCLOSURES, DISCLAIMERS AND RELEASES

Section 16.1  Addibonal Disclasures and Disclaamers of Certain Matters. Without Bmniting
any other provision i this Declarabon. by acceptance of a deed to a Unit, each Owner (for
purposes of this Section 16.1. the term "Owner™ shall include the Owner, and the Owner’'s Farndy.
guests and tenants), and by residing within the Properties, each Resident (for purposes of this
Articie 16, the termn "Resident” shall include each Resident, and the Resident’s famdy and guests)
shall conclusivety be deemed to understand, and 10 have acknowiedged and agreed 0, all of the
follownng-
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{a)  ihat there are or may be major electical power system components (high voltage
transmisswon or distnbution iines, ransformers, el ) presently and from time 1o trne located within,
adiatent to. or nearby the Properties (including, but not limitad to, the Commaon Blements andior
the Umt). which generate certan electric and magnetic helds ("EMF™) around them, and that
Declarant disclaims any and all representations or warnranties, express and enpled, with regard to
or pertamng to EMF.

b} that the Unit and the other portions of the Properties are or from tme 6 time may
be iocated within or nearby: (1) airplane fiight pattemns or dear zones, and subject o significant
levels of arplane noise, and (2) major roadways, and subject to significant levels of noise, dust, and
other nuisance resulting from proximity to major roadways and/or vehicles. Also, each Unit is
ocated wn proumity to streets and other Dwellings in the Cormemumnity, and sutiect lo substanhal
levels of sound and nosse. Declarant disclaims any and all represenlations of wamanties, express
and mmplied. with regard to or pertaning to such asplane flight pattems or clear zones and/or
roadways or vehicles or noise.;

{c) that the Unit and other porbons of the Properies are of may be nearby major
regional underground nalural gas ransmession pioehnes. Declarant hereby specifically disdaims
any and all representations or warranties. express and impled. with regard to or periaining 10 gas
transrmission lines,

fe]] that the Las Vegas Valley contains a numbet of earthquake fauits, and the Uinit and
other portions of the Propertes may be located on of nearby an dentibed or yet ta be identified
seisnec fault ine Declarant spectfically disclaims any and afl representations of warranties,
express and implied. with regard lo or pertaining to easthquake or seisrec activities,

(e} that construchon or mstallation of Improvements by Dedarant. other Owners, or
tturd parties. and,/or installaton or growth of trees or other plants, may rnpair of elimenate the view,
f any, of or from a Unst.  Dedarant discdaims any and all representations or wamanties, express
and :mpled, with regard o o pertaming o the impawment or elitnination of any existing or future
VIEW;

{f) thal ressdental subdnision and new home construction is an industry inherently
suhjea to vanalions and imperfectons. Purchaser acknowledges and agrees that items which do
not matenally affect safety or structural integrity shall be deemed “expected minor flaws™ (inchading.
but not fimited o reasonable wear, tear or deteriorabon; shrnkage swelling, expansion of
settiement. squeatung, peeling. chipping, cracking. or fading; touch-up painting; minor flaws or
comectve work: and like items)} and are nol construchonal defects. Purchaser acknowledges that:
(1) the fimshed construction of the Unit and the Common Elements, whie within the standards of
the industry in the Las Vegas Valley, Clark County, Nevada, and while in substantial compliance
with the plans and specfications, wil be subject to expected minor flaws; and {2) ssuance of a
Cerficate of Occupancy by the relevant govermmental authority with jurisdiction shall be deemed
conclusive evidence that the relevant improvernent has been built withan Such ndustry standards;

() that indoor awr quality of the Unit may be aflected. in a manner and o a degree
found n new constructon within industry standards. by particulales or volatles emanating or
evaporabng from new carpebng or other building materials, fresh paint or other sealants or finishes,
ard so on,
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(h) thatinstailation and maintenance of a gated community and/or any security device
shall not create any presumption or duty whatsoever of Declarant or Association (or thetr respective
officers. directors, managers, empicyees, agents, and/or contraclors) with regard to secusity or
proteciion of persan or property within or adjacent 1 the Properties;

{n that the Unit and other porbions of the Properties are located adjacent or nearby to
certamn undeveloped areas which may contain various species of wild creatures (including, but not
lirmted to, coyotes and foxes), which may fram time I bme siray onto the Properties, and which
may otherwise pose a nuisance or hazard,

)] that Purchaser acknowledges having received from Dedarant mnformation regarding
the zomng designations and the designations in the master plan regarding land use, adopted
pursuamnt 1o NRS Chapter 278, tfor the parcels of land adjoining the Propertes to the north, south,
east. and west, together with a copy of the most recent gaming enterprise district map made
available for public inspection by the junsdiction in which the Unit is located, and related
disciosures Declarant makes no further representation, and no wairanty (express or impbed), with
regard 1o any matlters pertainmg 10 adjoining land or uses thereof or to gameng uses. Purdhaser
15 hereby advised that the master plan and zoning ordinances are sutyect to change from time: to
tme If Purchaser deswres addibonal or more cusrent information conceming these zoning and
gaming desygnahons, Purchaser shoukd contact the City of Las Vegas Planning Department.
Purchaser acknowledaes and agrees thatits decision to purchase is based solely vpon Purchasers
own mivesbgabon and nat upon any mfonmation provided by any sales agent;

(k} that Declarant presently plans to develop only those | ots which have already been
releasec for construchon and sale. and Deciarant has no obhgabon with respect to future phases.
plans, zoning. or development of other real property contiguous o or nearby the Undl.  The
Purchaser or Owner of a Unit may have seen proposed or conternplated residenttal and other
developments wihich may have been dlustrated in the piot plan or other sales &lerature i or from
Dedlarant's sarxes office, and/or may have been advised of the same in discussions with sales
personnel. however. notwithstanding such plot plans, sales kerature, or discussions or
representatons by sales personnel or ctherwise, Declarant is undger no obligaton to construct such
future or planned developments or units, and the same may not be built in the event that Declarant.
for any reason whatsoever, decxdes nol o budd same. A Purchaser or Owner is nol entitied to rely
upon, and it fact has not reled upon, the presumption or bekef thal the same will be buitt: and no
sales personniel or any other person m any way associaled with Declarant has any authority to
make any statement contrary (o the foregomng Provisions:;

] that resxdenbal subdivision and new home construction are sulbject o and
accompanied by substantal levels of notse, dust, traffic, and other construction-related
“pursances”. Purchaser acknowledges and agrees that it is purchasing 2 Unit which is within a
resdential subdvisian cumently beng developed, and that Purchaser will experience and accepts
substantal levels of construction-related “nuisances™ uniil the subdivision and any neighboring land
have been completed and sold out;

{m)  that Dedlarant shall have the nght. from time to fime. in its sole discrebon, o
eslablish and/or adjust sales prices or phice leveis for new homes;

in) that mode! homes are dispilayed for Hlustrative purposes onfy, and such display shall
not constiule an agreement or commitiment on the part of Declarant to deliver tha Unit in

conformity with any model home, and any representation o mference to the conftrary s herebry
expressly disclammed. None of the decorator items and other itemns or furmishings (inciuding, but
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nat limited to, decorator pant colors, wallpaper, window treatments, merrors. upgraded camet,
decorator built-ms, model home fumiture, model home tandscaping, and the like) shown instalted
or ons display in any model home are included for sale 1o a Purchaser unless an authorized officer
of Dedarant has specfically agreed in a written Addendum 1o the Purchase Agreement to make
spacilic items a part of the Pyrchase Agreement; and

6) that the Umit and ather portions of the Properties are or may be kocated adjacent to
of nearby a school, and school s drop off/pickup areas, and subjedc! 1o levels of noise, dust, and
other nusance resuiting from or related to proximety to such school and/or schoot bus stops; and

(p) that some, but not all, Units, are large encugh to accommodate parking of a
recreatsonal vehicle ("RV™) on the side yard area of the Unit, subject to alf restrictions set forth in
the Declaration If a Purchaser desires {0 purchase a Unit suitable for accominodating parking of
an RV on the Unit, # s solely the Purchaser's responsibility and obligation to specifically confirm
angd wvenfy with Declarant m a wrillen addendum fo the Purchase Agreement, whethet the Unil
being purchased may legiimately accommadate parking of an RV, subject (o a8 use and other
restnchons set forth ;m the Declaration: and

{Q) that Declarant reserves the right, until the Close of Escrow of the last Unit in the
Propertes. to unilaterally control the enlry gate(s), and to keep alt such entry gate(s) open during
such hours established by Declarant. m its sole discretion, !0 accommodate Dedlarant's
conastructon activities, and sales and masketing activibes,

(r) Ihat Declarant reserves the right, until the Close of Escrow of the lasi Unit in the
Propenies, to umiaterally restrict and/or re-oute all pedestnan and vehcular traffic within the
Properties, in Dedarant’s sole discrebion, to accommodate Declarant’s construction activiies, and
sales and marketing activties. prowded that no Unit shall be deperved of access to a dedicated
street adjacent to the Properties;

{s) that Declarant reserves alt other nghls, powers, and aithority of Declarant set forth
m this Declaraton, and, 1o the exient not expressly prohdbited by NRS Chapter 116, further
reserves afl other nghts, powers, and authority, in Declarant’s sole discretion, of a dedlarant under
NRS Chapter 116 {inciuding. but not necessanty imited to, alt special declarant’s rights referenced
in NRS § 116.110385);

t4) that Declarant has reserved certain easements, and related rights and powers, as
set forth in this Declaration;

{u} that there are presentty and may in the futiire be a water resesvoir site and/or othes
addibonal waler retention facilities located nearby or adpacent 1o, of within the Community, and the
Community 1s iocated adjacent to or nearby major water and drainage channels (including, but not
necessarily imiled 10, the Naples Channel), major washes, and a major water detention basin {all
of the loregoing, collectively, "Channet”), the ownership, use, reguiation. operation, maintenance,
smprovement and repair of which are not within Dedarant’s control, and over which Dedarant has
no unsdichon or authonty, and. in connection therewnth; {1) the Channe! may be an attractive
munsance: (2) mantenance and use of the Channel may imulve vanous operabons amd
2gplcatons, inchuding {but not necessanty krited to) noisy electnic, gasohne of other power driven
velucles and/or equipment used by Channe! manntenance and repair personnel during vanious
tirnes of the day. including, without Emitation, early moming and/or late evening hours; and (3) the
possibdity of damage to Improvements and property on the Propesties, particularly m the event of
overfiow of water or other substances from or related to the Channed, 35 the result of nonfunction,
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matfunchon, or overtaxing of the Channel or any other reason;: and (4} any or il of the foregoin
may cause mnconvemence and disturbance 10 Purchaser and other persons in or near the Unit
and/or Comman Elements, and possibia injury 10 person and/or damage o property.

Sechon 162 Disclamers and Releases. As an additional material inducement to
Dedarant o sefl the Unit to Purchaser, and without bmeting any other provision in the Purchase
Agreement, Purchaser (for asell and all persons cixmng under o through Purchaser)
acknowledges and agrees {a) that Dedarant speaficalty disclaims any and all representations and
warranbes, express and mplied, with regard to any of the foregomng disclosed or desonbed matters
{other than to the exient expressly set forth in the foregoing disclosures), and (b) fully and
uncondibonally releases Detlarant and the Association, and thexr respective officers, managers,
agents, employees, suppliers and contractors, from any and akt loss, damage or Babidity (induding,
but not hrmited to, any can for nuisance or heatth hiazards) related 1o o arising in connection with
arty disturbance. inconvemence. injury, or damage resuiting from or pertaning to all and/or any one
or move of the condiions, activilies. and/or occurrences described i the foregoing portions of this
Deciaration

ARTICLE 17
GENERAL PROVISIONS

Section 17,1 Enfoszement. Subject to Section 5.3 above, the Governing Documents may
be enforced by the Association as follows:

{a) Breach of any of the provisions contained in the Declaration or Bylaws and
e continuaton of any such breach may be enjoined, absted or remedied by appropeiate legal or
equitable proceedings instiuted. in comphiance with apphicable Nevada law, by any Owner,
nciuding Declarant so long as Dedarant owns a Unit, by the Association, of by he Suctessors-in-
mteres! of the Association. Any judgment rendened in any action or proceedng pursuant hereto
shall include a sum for attomeys’ fees in such amount as the court may deem reasonable. in favor
of the prevaidmg party. as well as the amount of any delinguent payment, interest theseon, costs
of collection and court costs. Each Owner shalt have a nght of action against the Assocation for
any matenal unreasonable and conbnuing faiture by the Associaton ta comply with the material and
substanbal prowsions of this Declaraton, or of the Articles or Bylaws.

(b) The Assodiation further shall have the right 1o enforce the obligations of any
Owner under any matenat prowvision of this Dedarabon, by assessing a reasonable ine as a
Specxal Assessment against such Owner or Resident, and/or suspending the right of such Ownes
1o vote at mezbings of the Association and/or the nght of the Owmer or Resident to use Common
Elements {other than ingress and egress, by the most reasonably direct route, o the Umnit), subject
to the following

{1) the person afleged to have wolated the material provesion of the
Declaraton must have had wrillen nobce (either aclual or constructive, by inclusion m any
Recorded document) ol the prowvision for at least thirty (30) days before the alleged viciation; and

{is) such use and/or voling suspensson may nct be imposed for a

period longer than thirty (30) days per violation, pravided that if any such viniation continues for a
penoc of len {10} days or more after nolice of such viclation has been given to such Cwner or
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Ressdent, each such continuing violation shall be deemead to be a new violation and shall be subject
to the impositon of new penalbies:

{sii} notwithstanding the foregoing, each Owmner shalt have an
unresticied nght of ingress and egress to his Unit by the most reasonably direct rowte over and
across the relevant streets;

(v} no fme imposed under this Section 17.1 may exceed the
maximum amount{s} pesmilted from Bme to time by appicable provision of NRS Chapler 116 for
eachfailure o comply. No fine may be mposed until the Owner or Resident has been afforded the
right i be heard. in person, by submission of a written slatement, or theough a representative, at
a reguiarly noticed hearing (uniess the violation is of a type that substantially and Enminently
threatens the heatth_ safety and/or weifare of the Owners and Commmumity, in which case, the Board
may take expedited action. as the Board may deern reasonable and appropriate under the
circumstances, subject to the Emitations set forth in Section 5.2(b). above},

{v) subject W Section 5.2(ciii) above., ¥ any such Spedcal
Assessment imposed by the Assocation on an Owner or Resident by the Association is not paid
within thirty (30) days after written notice of the impositon thereof, then such Special Assessment
shalt be enforceabie pursuant o Arbcles 6 and 7 above; and

{vi) subtject to Secbon 5.3 above, and to applicable Nevada law
{wihich may first requre meadiabion or arbitration}, the Association may aiso take padwcial action
against any Owner or Resdent to enforoe compliance with provisaons of the Governing Doausnents,
or gther obligations, or to obtam damages for noncompliance, alt to the fullest extent pesmilteo by
Lerws_

{c) Responsibity for Violabons. Shaxdd any Resident violate any matanial
provision of the Rules and Regutabions or Declaration, or showld any Residenf's act, amission or
neglect cause damage to the Common Elements, then such violation, act, omission or neglect shall
also be considered and trealed as a violation, act, omssn or neglect of the Owner of the Unitin
whichthe Resident resxdes. Litewise, shoukd any guest of an Owner or Resident commit any such
violation or cause such damage to Comnan Elements, such violation, act, omesson OF negiect shadl
also be consdered and treated as a violation, act, omission or negiect of the Owner or Residant.
Reasonabile efforts first shaill be made to resoive any alieged matenal violation. or anry dispaste, by
fnendly discussion or informal mediation by the ARC or Boadd {(and/or mutially agreeablie or
statutonly authonzed therd party medialor). i a "good neighbor™ manner. Fines or suspension of
voting prvileges shall be utiized only after reasonable efforts to resolve the issue by fnendly
discsssion or mformal mediation have faded.

{d) The resiil of every act or omission wheredy any of the provisions contained
n this Declarabon or the Bylaws are matenially viclated in whole or in part is hereby dedared o be
and shall consbitute a nuisance, and every remedy alowed by law or equity against a nuisance
either pubtic or private shall be appicable agairest every such result and may be exescsed by any
Owrrer. by the Associaton or its Successors-in-ntenest.

{e} The remedies hesein provided for breach of the provisions contained in this
Declaration or m the Bylows shall be deemed curmuidative, and none of such remedies shall be
deemed exclusive
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n The failure of the Association to enforce any of the provisions contained in
thus Declaration or in the Bylaws shall not conslitule a waiver of the right to enforce the sarme
thereafter.

Q) H ary Owner, his Farmaly, guest, icensee, iessee of invitee viotates arty such
provisions, the Board may impose a reasenable Special Assessmen! upon such Owner for each
violaton and. d any such Speoaal Assessment 15 not paid or reasonably disputerd in writing 1o the
Board {in which case, the dispule shall be subject to reasonable attempls at resolution through
mutual discussions and medabon} within thirty (30} days afler written notice of the mnposition
thereof, then the Board may suspend the vohng privileges of such Owner, and such Spedial
Assessrment shall be collectible mn the manner pronded hereunder, but the Board shall give such
Owrer appropnate Nobce and Heanng before wwvoking any such Speaal Assessment or
SUSPENSIOn

Secton 172 Severability. invalidabon of any provision of this Daeciaration by jadgment
or court order shall in no way affect any other provisions, which shall remain in fult force and effect.

Section 173 Tean The covenants and restnclions of this Dectaration shall run with and
binct the Properties. and shall inure to the benefil of and be enforceable by the Associabon or the
Owner of any land subyact 10 this Detfaration, thetr respecthve legal representalives, hefrs,
successive ODwners and assigns, unbt duly terminated in accondance with NRS § 116.2118.

Section 174 Interpretabon. The provisions of thes Declaration shafl be kberalty construed
to effectuate its purpose of creating a uniform plan for the developrment of a residentiat commenity
and for the mamntenance of the Common Elements. The article and section headings have been
insefted for convemence only. and shall not be considered or referred to in resolving questions of
interpretatton of consiructon. Unless the context requires 3 contrary construction. the singedar
shall nclude the plural and the plural the singuiar, and the mascuime, fernimine and neuter shall
each indude the masculine, fermnine and neuter.

Secbon 17.5 Amendment Exceptas otherwise provided by this Declaration. and except
m cases of amendments that may be executed by a Declarant, this Dedarabon, inclhuding the Plat,
may only be amended by both {a) the vote and agreemen! of Owners constiluting at least sixty-
saven percent {67%) of the voling power of the Association, and (b} the written assent or vote of
at least a majonty of the total voting power of the Board. Notwithstanding the foregoing, terming-
hon of this Declaration and any of the foliowing amendments, to be effective, mus! be approved
i wriing by the Eiigible Holders of at least two-thirds (2/3) of the first Mortgages on it of the Unils
n the Properties at the time of such amendment or terminabon, based upon one {1) vole for each
first Morigage owned

{a) Any amendment which affects or purports 1o affect the validity oc priority of
Mortgages or the nghls or protection granted to Beneficiaries. insurers and guaranlors of frst
Maorigages as provided in Arlicles 7, 12, 13, 14 and 16 heredt,

(b) Any amendmsnt which would necessitate a Maortgagee, after it has acquired
a Unit through foreclosure, ta pay more than its proportionate share of any unpaid assessment or
assessments accruing after such feredosure.

{c) Any amendment which would or coutd result in a Mortgage being canceted
by forferture. or in 2 Umt not beng separately assessed for tax purposes.
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{d) Any amendment relating 10 the isSurance provis:ons as sel out in Article 12
hereof, or 1o the apphicabon of insurance proceeds 35 sel out in Articke 12 hereof. or 10 the
disposiion of any money fecerved mn any akng under condemnation proceedings.

te) Any amendment which would or could resutt in termination or abandonment
of the Propertes or subdwvision of a Unit, m any manner inconsistent with the provisions of thes
Dedarabon

(f) Any amendment wiich would subject any Owner o a right of first refusal
of ather such restnchion f such Unkt is proposed to be sold, transferred or otherwise corveyed

g} Any amendment materiatly and substantially affecting: i} votng rights: (i)
nghits to use the Common Elements; {ir) reserves and responsibility for mamtenance. repair and
replacement of the Common Elements: (iv) leasing of Units; {v) establishment of seif-management
by the Assocaton where professional management has been required by any Beneficiary, insurer
or guarantor of a first Morigage: (w) boundaries of any Unit; {vii) Dedarant's right and power to
annex or de-annex property 1o o from the Properties; and {wil} assessments, assessment kens,
or the subordinalion of such hens.

Nohwithstanding the foregoing. if a first Mortgagee who receives a writlen request from the
Boaid to approve a proposed temination, amendmenl o amendments to the Declaration does nol
deliver a negative response to the Board withan thirty (30} days of the mading of such request by
the Board, such first Mosigagee shaill be deemed to have approved the proposed termenation,
arpendment or amendments, Nowwithstanding anything contained in this Declaration to the
conlrary, nothing contained heremn shall operate to aliow any Morgagee to; {a) deny or delegate
conirol of the general admimstrative affairs of the Association by the Members or the Board; (b)
prevent the Association or the Board from commencing. intervening in of settling any ibgation or
proceeding. or (c) prevent any bustee or the Associabon from recewing and distributing any
proceeds of insurance, except pursuant 1o NRS §§ 116.31133 & 116.31135.

A copy of each amendment shali be cerbfied by at keasl two {2} Officers. and the
amendment shall be effectve when a Certificatle of Amendment is Recorded.  The Certihicate,
s:igried and swom 10 by at keasl two (2} Officers, that the reques:’e number of Owners have esther
voted for or consented m writing 10 any tefminabon or amendment adopted as provided above,
when Recorded. shali be conclusive evidence of thal fact. The Associabon shall masntain inits files
the record of all such vates or written coasents for a penod of at least four {(4) years. The cedtificate
refecting any termunahon or amendment wihech requires the written consent of any of the Ebgible
Holders shalt mcdude a certhcabon that the requssite approval of the Elgible Hoiders has been
obtaned Un! the hrst Close of Escrow for the sale of a Unit, Declarant shall have the right to
terrminate or modify this Declarabon by Recomdation of a supplement herete setting forth such
ienminaten or modficaton

Notwathstanding ait of the foregong, for 50 long as Dectarant owns a Lot or Unit, Declarant
shall have the power from tme to time to undaterally amend this Declarabon 1o comrect any
schvener's errors to danfy any ambsquous poovision . to modify or supplement the Exhabets hetetlo,
10 make and process tfwough appropiiate governmental authorty. menor revisions to the Plat
deemed appropnate by Declarant in #s discretion, and otherwise 1o ensure that the Declaration
conforns with requuements of apphcable law.  Addibonally, by acceptance of a deed from
Declarant conveying any real property localed m the Annexable Area (Exhibit "B") heretp, in the
evert such reai promerty has not theretofore been annexed to the Properties encumbered by this

-89 -
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Declaranon. and whether of not 5o expressed in such deed, the grantee theneof covenants that
Declarant shail be fully empowened and entitied (bul not obigated) at any tine thereafter. and
appoints Declarant as attorney i fact, 1 accordance with NRS §§ 111,450 and 111.460, of such
graniee and hs successors and assigns, to undaterally execute and Record an Annexation
Amendment. adding sawd real property to the Commursly, in the manner provided for in NRS §
116.2110 and m Article 15 above, and to make and process through appropriate govemmentat
authonty, any and all mnor revisions to the Plat deemed appropeiate by Dedarant in its reasonable
discretion. and each and every Owner, by acceplance of a deed fo his Unit, covenants to sign such
further docurnents and to take such further actions as to rrasonably implement and consummate
the faregoing.

Section 176  Notice of Change to Governing Documents. i any change is made o the
Governing Documents, the Secretaty (or other designated Officer) shall, within 30 days aftes the

change s made, prepare and cause {o be hand-telivered or sent prepaid by United Stales mad to
the maiding address of each Unit or o any other maiing address designated in writing by the
Owner. 3 copy of the changes made.

Secton 17 7 No Public Right or Dedication. Nathing contained in this Declaration shalt
be deemed 10 be a oft or dedication of all or any part of the Properties o the public, or for any
publc use

Section 178  Construchive Nolice and Acceptance. Every Person who owns, occupies
cr acguires any nght, titte, estate or nterest in of Lo arry Unit or other portion of the Properties does
hereby consent and agree. and shall be conclusrvely deemed to have consentod and agreed, to
every hmutabon, restnchon. easement, reservabon, condition and covenant contamed herein,
whether or nol any reference 10 these restnichons is contained in the instrument by which such

person acquired an interest in the Properties, oF any portion thereod,

Section173  Nonuces Any notice permied or required 1o be defivered as provided heremn
shail be sn writing and may be delivesed either personally or by masd. If delivery 15 raade by mad,
it shall be deemed 10 have been delverad three (3) business days after a copy of the same has
been deposited n the United States mai, postage prepad. addressed to any person at the address
given by such person 10 the Associabon for the purpose of sennce of such nolce, of o the
resicence of such person if no address has been grven to the Assodation. Such address may be
changed from time to bme by nobce in wribing to the Assocaton,

Section 17 10 Pnontes and Inconsistences. The Governmg Documents shall be
canstrued to be consistent with one ancther to the exient reasonably possible. If there exist any
wreconaiable conficts or inconsistencies among the Governmg Documnents, the terms and
provisions of this Dedaration shall preval (unless and to the extent only that a term of provision
of thus Dedaration fails to comply with applicable provision of NRS Chapter 116. In the event of any
meonsistency between the Aricles and Bylaws, the Artides shall prevad. In the avent of any
mconsistency between the Rules and Regulations and any other Goveming Document, the other
Governing Document shall prevait,

Section 17.11 Limited Liabiity. Except to the extenl, i any, expressly prohibited by
applicable Mevada law. none of Dedarant, Assogation, and/ar ARC, and none of their respective
directors. officers, any commitiee representatives, employees, or agents, shall be kable to any
Cwrier or any other Person for any action of for any failure to act with respedd to any matter f the
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achon taken or failure to act was reasonabie or in good faith. The Association shall indemnify every
present and former Officer and Director and every present and former committee representative
agaunst all habilibes ncurred as a resull of holding such office, to the full extent permitted by Bw.

Sectior: 17.12 Business of Dedlarant. Excepl o the extent expressly provided herein or
as required by applicable provision of NRS Chapter 116, no provision of this Declaration shalt be
applicable to hrmwt or protubd any act of Dedlarant, or its agents or representatives, in connection
with or madental to Declarant’s improvement and/or development of the Properties, so iong as any
Unit theresn owned by Declarant remains unsoid.

Sechon 17 13 Compliance With NRS Chapler 116. it is the inlent of Dedlarant and the
Corrmunity that this Declarabon shall be in all respects consistent with, and nol in violation of,
apphcatle prowvisions of NRS Chapler 116. In the event any provision of this Decdlaration is Found
o meconciably confuct with or wolate such appliicable prowesion of NRS Chapler 116, such
oftending Dedlaration provis«on shail he deemed automaticaly moddred or severed herefrom to the
MuneTUm extent necessany 1o remove the imeconciabie confiict with or wolation of the applicable
prowsion of NRS Chapter 116. Notwthstanding the foregoing or any oiher provision set forth
heresnt. If any peowvision of Senate Bl 451 {1899) should, in the fidure, be removed or made kess
burdensome {from the perspectne of Declarant), a5 a matter of law, then the future change in Such
prowision shall autornateaily be deemed to have been made and reflected in thvs Dedaration.

IN WITNESS WHEREOF, Declarant has executed thes Declaration the day and year first
WTiTIEN above

DECLARANT:

PERRIA-BIT,
a Nevada corporation

o s Lol

Daniel Schwartz, President

STATE OF NEVADA }
) ss.
COUNTY OF CLARK }

This instrument was acknowiedged before me on this o/ 7 day of February, 2000, by
DANIEL SCHWARTZ. as President of PERMA-BILT, a Nevada corporation.

T b (T

NOTARY PUBLIC
My Commussion Expires: L (SEALY .
| o, Moiary Publc - Sais of Neved |
5; - P - éﬂ'd l i 3 County of Clek !
IR REMAL WNTERS |

wrry 1188 2511 CCRS oY wind
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EXHIBIT A"
ORIGINAL PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE COUNTY OF CLARK, STATE OF NEVADA.
DESCRIBED AS FOLLOWS

Lot Thirteen (13) m Block One ({1). as shown by find map of
CONGRSTADOR/TOMPKINS - UNIT 1. on e in Book 92 of Plats. Page 68,
Office of the County Recorder, Clark County. Nevada; TOGETHER WITH a non-
exclusive easement of mgress. egress, and enjoyment of Commaon Elements of the
Properbes {as said 1emms are defined and egress over and across the entry area
and privale streets of NAPLES, and a non-excusive sasement of use and
enppoyment of the Common Elements thereof (sublect to and as set forth in the
foregoing Deciaration, as the same from e 1o bme may be amended and/or
supplemented by mstrument recarded i the Office of the County Recorder of Clark
County. Nevada)
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IALL, OR ANY PORTIONS FROM TIME TO TIME MAY, BUT NEED NOT
NECESSARILY. BE ANNEXED BY DECLARANT TO THE PROPERTIES]

PARCEL 1

Al of the real property as shown by final map of CORQUASTADORITOMPIINS - UNET 1,
on hle in Book 92 of Piats, Paga 68, Office of the County Recorder of Clark County, Nevada;

(EXCEPTING THEREFROM ONLY Lot Thirteen {13). in Block One (1), oI NAPLES,
as shown by said final map of CONQUISTADOR/TOMPKINS - UNIT 1).

PARCEL 2

All of the real property in CONQUISTADORITOMPIINS - URIT 2, 25 shown by finat map
thereof on file in Book 93 of Plats. Pags 1, Office of the County Recorder of Clark County, Nevada,

PARCEL 3
All of the real propesty in CORQUISTADORTOMPRINS - UNIT 3. as shown by final map

thereof on file 1 Book of Plats, Page . Office of the County Recorder of Clark County,
Nevada

{ROTE DECLARANT HAS SPECIFICALLY RESERVED THE RIGHT FROM TIME
TO TIME TO UNILATERALLY ADD TO OR MOOIFY OF RECORD ALL OR ANY
PARTS OF THE FOREGOING ANIVOR ATTACHED DESCRIPTIONS]

When Recorded, Retumn to:

WILBUR . ROADHOUSE, ESO.
Goold Patterson DeVore Ales & Roatghouse

4496 South Pecos Road aﬁmwm
Las Vegas, Nevada B9121 JUOITH A. VANDEVER, RECORDER
(702) 436-2600 4 AOADHMISE o T Ok
B3-A7-200 15:17 JSBH
EXOON: NST ﬁ‘bil
FEE: B3-9 pery.
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Electronically Filed
03/19/2015 08:30:24 AM

MODR % )&.W

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawiirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPTNO.: V
Plaintiff,

VS,

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

MOTION TO DISMISS COUNTERCLAIM

Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorney, Michael F.
Bohn, Esq., hereby moves to dismiss Nationstar Mortgage’s counterclaim. This motion is based on
///
///
11/
11/
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the points and authorities contained herein.
DATED this 19" day of March, 2015

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

NOTICE OF MOTION

TO:  Parties above named; and
TO:  Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department V, on

the 24 dayof AFRIL , 2015,at 2 :00a.m. or as soon thereafter as counsel can be heard.

DATED this 19th day of March, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
36 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

FACTS
Plaintiff 1s the owner of the real property commonly known as 4641 Viareggio Court, Las
Vegas, Nevada. Plaintiff obtained title by foreclosure deed recorded September 6, 2013. A copy of
the deed 1s Exhibit 1.
The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments

due from the former owner to the Naples Community Homeowners Association, pursuant to NRS

Chapter 116.
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Nationstar Mortgage, LLC is the beneficiary of a deed of trust which was recorded as an

encumbrance to the subject property on January 25, 2007.

Defendants Nationstar Mortgage has filed a counterclaim. For the reasons set forth herein, the

counterclaim should be dismissed.

POINTS AND AUTHORITIES

A. The trust deed is extinguished
NRS 116.3116 provides in part:
Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed
against the unit’s owner pursuant to NRS 116.310305, any assessment levied against
that unit or any fines imposed against the

unit’s owner from the time the construction penalty, assessment or fine

becomes due. Unless the declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 arc enforceable as assessments under this section. If an
assessment 1s payable in installments, the full amount of the assessment is a lien from
the time the first installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

(a) Liens and encumbrances recorded before the recordation of the declaration and, in a
cooperative, liens and encumbrances which the association creates, assumes or takes
subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first
security interest encumbering only the unit’s owner’s interest and perfected before the
date on which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges against
the unit or cooperative.,

The lien is also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS 116.3115 which
would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or the Federal
National Mortgage Association require a shorter period of priority for the lien. If
federal regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the lien,
the period during which the lien 1s prior to all security interests described in paragraph
(b) must be determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of priority for the
lien must not be less than the 6 months immediately preceding institution of an action
to enforce the lien. This subsection does not affect the priority of mechanics’ or
materialmen’s liens, or the priority of liens for other assessments made by the
association. (emphasis added)
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By its clear terms, NRS 116.3116 (2) provides that the super-priority lien for 9 months of
charges 1s “prior to all security interests described in paragraph (b).” The first deed of trust, recorded
on September 2, 2008 , assigned to BAC Home Loans Servicing, LP, fka Countrywide Home Loans
Servicing falls squarcly within the language of paragraph (b). The statutory language does not limit
the nature of this “priority” in any way.

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on
an individual homeowner’s property for up to nine months of unpaid HOA dues. With
limited exceptions, this lien is “prior to all other liens and encumbrances” on the
homeowner’s property, even a first deed of trust recorded before the dues became
delinquent. NRS 116.3116(2). We must decide whether this 1s a true priority lien
such that its foreclosure extinguishes a first deed of trust on the property and, if so,
whether it can be foreclosed nonjudicially. We answer both questions in the
affirmative and therefore reverse.

At the conclusion of its opinion, the Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of
which will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices
were sent and received, we reverse the district court’s order of dismissal. In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
further proceedings consistent with this opinion.

Because the facts in the present case are substantially the same as the facts in SFR

Investments Pool 1, LLC v. U.S. Bank, N.A., the court should reach the same conclusion that the

nonjudicial foreclosure of the HOA’s super priority lien at the public auction extinguished the *“first
security interest” assigned to BAC Home Loans Servicing, LP, fka Countrywide Home Loans
Servicing . As aresult, this court should rule that the defendant’s trust deed has been extinguished by
the HOA foreclosure
B. There is a conclusive presumption that the foreclosure sale was properly conducted

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a

public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels,

Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill
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Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985);

and Miller & Starr, California Real Property 3d §10:210. In the case of SFR Investments Pool 1,

LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the court described the non-

Judicial foreclosure provisions of NRS Chapter 116 as *““claborate,” and therefore 1s indicative of the
public policy favoring the finality of a foreclosure sale.

Additionally, there is a common law presumption that a foreclosure sale was conducted

validly. Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller

v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d

353 (2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas

v. McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968);

American Bank and Trust Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank &

Trust, 208 Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).

Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250(16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the
law.

By statute, the recitals in the deed are sufficient and conclusive proof that the required notices
were mailed by the HOA. The trustee’s deed upon sale recorded on August 15, 2012 includes the
following recitals:

This conveyance is made pursuant to the authority and powers vested to Naples by
Chapter 116 of Nevada Revised Statutes and the provisions of the Declaration of
Covenants, Conditions and Restrictions, recorded May 7, 2000 in Book 20000507 as
Instrument No. 00911, in the Official Records of Clark County, Nevada, and any
subsequent modifications, amendments or updates of the said Declaration of
Covenants, Conditions and Restrictions, and Naples having complied with all
applicable statutory requirements of the State of Nevada, and performed all duties
required by such Declaration of Covenants, Conditions and Restrictions.

A notice of Delinquent Assessment lien was recorded on August 18, 2011 in Book
20110818, Instrument No. 02904 of the Official Records of the Clark County
Recorder, Nevada, said Notice having been mailed by certified mail to the owners of
record; a Notice of Default and Election to Sell Real Property to Satisfy Assessment
Lien was recorded on January 24, 2012 in Book 20120124, Instrument No. 00764 in
the Official Records, Clark County, Nevada said document having been mailed by
certified mail to the owner of record and all parties of interest, and more than ninety
(90) days having clapsed from the mailing of said Notice of Default, a Notice of Sale
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was published once a week for three consecutive weeks commencing on September
20, 2012, in the Nevada Legal News, a legal newspaper. Said Notice of Sale was
recorded on July 30, 2012 in Book 20120730 as Instrument 01448 of the Official
Records of the Clark County Recorder, Nevada, and at least twenty days before the
date fixed therein for the sale, a true and correct copy of said Notice of Sale was posted
in three of the most public places in Clark County, Nevada and in a conspicuous place
on the property located at 4641 Viarcggio Ct., Las Vegas, NV

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
Corporation, Front Entrance Lobby, 930 South 4™ Street, Las Vegas, Nevada, 89101,
Naples, by and through its Agent, exercised its power of sale and did sell the above
described property at public auction. Grantee, being the highest bidder at said sale,
became the purchaser and owenr of said property for the sum of FIVE THOUSAND
FIVE HUNDRED SIXTY THREE ($5,563.00) Dollars, cash, lawful money of the
United States, in full satisfaction of the indebtedness secured by the lien of Naples.

The controlling statute, NRS 116.31166 provides:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for
proper application of purchase money; title vested in purchaser without equity or
right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the

purchase money contained in such a deed is sufficient to discharge the purchaser from

obligation to see to the proper application of the purchase money.

3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests

in the purchaser the title of the unit’s owner without equity or right of redemption.

(emphasis added)

NRS 47.240(6) also provides that conclusive presumptions include “[a]ny other presumption
which, by statute, 1s expressly made conclusive.” Because NRS 116.31166 contains such an
expressly conclusive presumption, the recitals in the foreclosure deed are “conclusive proof™ that the
defendant was served with copies of the required notices for the foreclosure sale.

An additional conclusive presumption 1s found in NRS 47.240(2) which provides:

The truth of the fact recited, from the recital in a written instrument between the parties

thereto, or their successors in interest by a subsequent title, but this rule does not apply
to the recital of a consideration.
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The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale
are conclusive from this statute in addition to NRS116.31166.

In the case of Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001), the district court

refused to apply the conclusive presumption contained in NRS 106.240 because “[t]he district court
determined that the legislature intended for the statute to protect bona fide purchasers.” The Supreme
Court reversed the district court’s judgment that the statute only protects bona fide purchasers and
stated:

We conclude that the statute is clear and unambiguous. That being the case, no further

interpretation is required or permissible. Under the plain language of the statute, the

deeds of trust are conclusively presumed to have been satisfied and the notes

discharged. This conclusive presumption is plain, clear and unambiguous. No

limitation of the statute’s terms to bona fide purchasers can be read into the

statute. (emphasis added)

117 Nev. at 95, 16 P.3d at 1078-79.

Furthermore, the title in the name of the plamtiff 1s made conclusive and not subject to attack

from any party including the defendant bank. The defendant bank’s claims, if any, for any alleged

failure to receive notice are against the foreclosure agent. See Moeller v. Lien 25 Cal. App. 4th 822,

832, 30 Cal. Rptr. 2d 777 (1994).

It 1s respectfully submitted that this court should find that the foreclosure deed received by the
plaintiff at the time it obtained title to the subject property is conclusive and sufficient proof that title
is vested in the plaintiff and not subject to attack from the defendant.

C. The “commercial reasonableness” requirements contained in the Uniform

Commercial Code do not apply to the HOA’s foreclosure sale in this case.

NRS Chapter 116 does not contain any language that requires that an HOA foreclosure sale be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seck to sct aside an HOA foreclosure sale as being “commercially unreasonable” under the
terms of the Uniform Commercial Code. NRS Chapter 116 is based on the Uniform Common-
Interest Ownership Act (“the UCIOA™). The UCIOA also does not contain any language that

incorporates Article 9 of the Uniform Commercial Code nor the “commercial reasonableness”

JA0440




VS )

O 0 1 O Ln

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

language found only in Article 9.
The holding of the Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001) case again 1s

applicable to this issue. There is no provision for “commercial reasonableness” to be found within
NRS Chapter 116 and it would be improper for this court to read this additional requirement when it
is not specifically set forth in the chapter.

Lenders in similar cases have relied upon Vermont law as authority for the commercial

reasonableness requirement. This is a requirement that is specific to Vermont law, not Nevada law.

cited The opinion in Will v. Mill Condominium Owners’ Association, 848 A.2d 336, 342 (2004),

provides that, under Vermont law “[t]he commercial reasonableness of a sale must be determined on a
case-by-case basis,” and “[t]he secured party bears the burden ‘to prove that the disposition of
collateral was commercially reasonable.’” 1d.

The Supreme Court of Vermont’s analysis of Vermont law 1s not helpful in interpreting
Nevada’s version of the UCOIA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was “handcrafted” by the Nevada Legislature in NRS 116.31162 through
NRS 116.31168. In particular, Vermont’s version of the UCIOA does not contain any statutory
language similar to the provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed
“arc conclusive proof of the matters recited.” Vermont’s version of the UCIOA also does not contain
any provisions similar to the statement in NRS 116.31166(2) that “[s]uch a deed containing those
recitals is conclusive against the unit’s former owner, his or her heirs and assigns, and all other
persons.” (emphasis added) While it might make sense to make a secured party prove that its
“disposition of collateral was commercially reasonable” when it secks to recover a deficiency
judgment, it makes no sense to impose this obligation on the purchaser at an HOA foreclosure sale.
To do so would read NRS 116.31166 out of the statute.

NRS Chapter 116 does not contain any language that requires an HOA foreclosure sale to be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seck to sct aside an HOA foreclosure sale as being “commercially unreasonable” under the

terms of the Uniform Commercial Code. Instecad, the Nevada Supreme Court recognized that:
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NRS 116.3116 largely tracks section 3-116(a)-(i1) of the 1982 UCIOA. But it does not

use the language in subsections (J) and (k) of UCIOA § 3-116, which offer alternative

HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA § 3-

116(3)(1) (“In a condominium or planned community, the association’s lien must be

foreclosed in a like manner as a mortgage on real estate [or by power of sale] under

[insert appropriate state statute]].”); id. § 3-116(k) (offering optional fast-track

foreclosure method for cooperatives, which often carry substantial debt service

obligations). Instead, the Nevada Legislature handcrafted a series of provisions to

govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and

refashioned 1982 UCIOA §§ 3-116()(2) and (3), concerning cooperatives, as NRS

116.3116(10). (emphasis added)

130 Nev. Adv. Op. 75 at *6, 334 P.3d at411.

The comment to Section 1-113 of the UCIOA states that the definition of “good faith”
contained in Sectionl-113 of the UCIOA 1is derived from and used in the same manner as in Sections
2-103(1)(b) and 7-404 of the Uniform Commercial Code.” It has been contended that the definition of
“good faith” contained in NRS 104.1201(2)(t) must be applied to an HOA foreclosure sale and add a
“commercial reasonableness” standard to the HOA foreclosure sale. The UCIOA, however, doe not
contain any language that incorporates Article 9 of the Uniform Commercial Code and the
“commercial reasonableness” language is not to be found in Nevada’s version of the UCIOA.

The Nevada version of the Uniform Commercial Code does not apply to real property
foreclosure sales. NRS 104.9109(4)(k) provides that Article 9 of the Uniform Commercial Code
does not apply to “[t]he creation or transfer of an interest in or lien on real property. . .”
Consequently, the language in NRS 104.9610(2) requiring that “[e]very aspect of a disposition of
collateral, including the method, manner, time, place and other terms, must be commercially
reasonable” does not apply to the HOA foreclosure sale that was held in the present case pursuant to
NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

To the extent that this Court may feel that “commercial reasonableness” does apply to the
instant foreclosure sale, compliance with the foreclosure statutes is all that is required, and the recitals
in the foreclosure deed are conclusive proof that the statutory requirements were satisfied.

“Every aspect of the disposition, including the method, manner, time, place, and terms, must

be commercially reasonable.” Levers v. Rio King Land & Investment Co., 93 Nev. 95, 560 P.2d 917

(1977). Levers involved a sale under the UCC. However, the method, manner, time, and place of an
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HOA foreclosure sale, unlike a UCC sale, are governed by statute — NRS 116.31162 through
116.31168. The final factor, price, is not an issue pursuant to SFR.

In SFR, the Nevada Supreme Court painstakingly went through each of the foreclosure
statutes, calling the statutory scheme *“elaborate.” The SFR court began by comparing the Nevada
statutes to the UCIOA:

NRS 116.3116 largely tracks section 3—116(a)—(i) of the 1982 UCIOA. But it does not
usc the language in subscctions (J) and (k) of UCIOA § 3—116, which offer alternative
HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA §
3—116()(1) (*In a condominium or planned community, the association's lien must be
foreclosed 1n like manner as a mortgage on real estate [or by power of sale under
[insert appropriate state statute]].”); id. § 3—116(k) (offering an optional fast-track
foreclosure method for cooperatives, which often carry substantial debt service
obligations). Instead, the Nevada Legislature handcrafted a series of provisions to
govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and
refashioned 1982 UCIOA §§ 3-116(j)(2) and (3), concerning cooperatives, as NRS
116.3116(10). (emphasis added)

To mitiate foreclosure under NRS 116.31162 through NRS 116.31168, a Nevada HOA
must notify the owner of the delinquent assessments. NRS 116.31162(1)(a). If the
owner does not pay within 30 days, the HOA may record a notice of default and
election to sell. NRS 116.31162(/ )(b). Where the UCIOA states general third-party
notice requirements, see 1982 UCIOA § 3—116(j)(4) (“In the case of foreclosure under
[insert reference to state power of sale statute], the association shall give reasonable
notice of its action to all lien holders of the unit whose interest would be affected.”),
NRS 116.31168 imposes specific timing and notice requirements.

“The provisions of NRS 107.090,” governing notice to junior lienholders and others in
deed-of-trust foreclosure sales, “apply to the foreclosure of an association's lien as if a
deed of trust were being foreclosed.” NRS 116.31168(1). The HOA must provide the
homeowner notice of default and election to sell; it also must notify “[e]ach person
who has requested notice pursuant to NRS 107.090 or 116.31168” and “[a]ny holder of
a recorded security interest encumbering the unit's owner's interest who has notified
the association, 30 days before the recordation of the notice of default, of the existence
of the security interest.” NRS 116.31163(1), (2). The homeowner must be given at
least 90 days to pay off the lien. NRS 116.31162. If the lien 1s not paid off, then the
HOA may proceed to foreclosure sale. /d. Before doing so, the HOA must give notice
of the sale to the owner and to the holder of a recorded security interest if the security
interest holder “has notified the association, before the mailing of the notice of sale of
the existence of the security interest.” NRS 116.311635(1)(b)(2); see NRS
107.090(3)(b), (4) (requiring notice of default and notice of sale to “[e]ach other
person with an interest whose interest or claimed interest is subordinate to the deed of
trust”).

NRS 116.31164 addresses the procedure for sale upon foreclosure of an HOA lien and
specifies the distribution order for the proceeds of sale. A trustee's deed reciting
compliance with the notice provisions of NRS 116.31162 through NRS 116.31168 “is
conclusive” as to the recitals “against the unit's former owner, his or her heirs and
assigns, and all other persons.” NRS 116:31166(2). And, “[t]he sale of a unit pursuant

10
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to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3).

The court confirmed that the HOA lien may be foreclosed non-judicially, stating:

Since NRS 116.3116(2) establishes a true superpriority lien, the next question we must
decide is whether the lien may be foreclosed nonjudicially or requires judicial
foreclosure. NRS Chapter 116 answers this question directly: An HOA may foreclose
its lien by nonjudicial foreclosure sale. . . . . To “foreclose [a] lien by sale” under NRS
116.31162(1) encompasses an HOAs conducting a nonjudicial foreclosure sale. This is
evident from the remainder of NRS 116.31162, which speaks to the statutory notices
of delinquency, default and election to sell required of a nonjudicial foreclosure sale,
and the sections that follow, NRS 116.31163 through NRS 116.31168, all of which
concern the mechanics and requirements of nonjudicial foreclosure sales of HOA
liens...

The court also stated:

But the choice of foreclosure method for HOA liens is the Legislature's, and the
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of
HOA liens, subject to the special notice requirements and protections handcrafted by
the Legislature in NRS 116.31162 through NRS 116.31168.

The court noted that the “requirements of law” were compliance with these foreclosure

statutes, stating:

In view of the fact that the “requirements of law” include compliance with NRS

116.31162 through NRS 116.31168 and by incorporation, NRS 107.090, see NRS
116.31168(1), we conclude that U.S. Bank's due process challenge to the lack of
adequate notice fails, at Ieast at this carly stage in the proceedmg§N

It is in this context that the court inserted footnote 6 and its passing reference to commercial

reasonableness. Footnote 6 provides:

On a motion to dismiss, a court must take all factual allegations in the complaint as
true and not delve into matters asserted defensively that are not apparent from the face
of the complaint....Consistent with this standard, we note but do not resolve U.S.
Bank's suggestion that we could affirm by deeming SFR's purchase ‘void as
commercially unreasonable.”” (citations omitted)

This “elaborate” and all inclusive statutory scheme must be found, as a matter of law, to be

commercially reasonable, simply because the method of foreclosure was chosen by the legislature.

The cases by the Nevada Supreme Court that discuss “commercially reasonable” sales all

involved sales of personal property pursuant to Article 9 of the Uniform Commercial Code. See

Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 871 P.2d 288 (1994); Savage Construction,

Inc. v. Challenge-Cook Bros., Inc., 102 Nev. 34, 714 P.2d 573 (1986); Levers v. Rio King Land &

11
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Investment Co., 93 Nev. 95, 560 P.2d 917 (1977).

Because the foreclosure sale was performed in compliance with the specific Nevada statutes,
the method, manner, time, and place of the sale must be deemed “commercially reasonable” as a
matter of law.,

E. The “terms of sale” or price paid are not sufficient grounds to set aside a foreclosure
sale.

To the extent that the Court finds that “commercial reasonableness” applics to the instant
HOA foreclosure sale, the “terms of sale,” i.c. the price paid, is the only remaining factor. The
Nevada Supreme Court has repeatedly held that inadequacy of price 1s not sufficient to set aside a

foreclosure sale where there is no showing of fraud, unfairness, or oppression. Long v. Towne, 98

Nev. 11, 639 P.2d 528, 530 (1982); Turner v. Dewco Services, Inc., 87 Nev. 14, 479 P.2d 462 (1971);

Brunzell v. Woodbury, 85 Nev. 29, 449 P.2d 158 (1969); Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d
989 (1963).

There is no authority for the proposition that a foreclosure agent must seek sufficient sums to
satisfy the claims of junior lienholders. This was noted by Judge Pro in his recently issued decision
which 1s to be published in the near future in the case of Bourne Valley Court Trust v. Wells Fargo
Bank, —F.Supp.3d—, 2015 WL301063 (D. Nev.). A copy of the decision is Exhibit 2. The decision
addresses commercial reasonableness and notes that there is no duty to obtain sums in excess of the
sums necessary to satisfy the HOA lien. The court stated:

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially
unreasonable” and therefore was void. (Opp'n at 5-7.) Specifically, Wells Fargo argues
the HOA foreclosure sale was not conducted in good faith because “the HOA made no
effort to obtain the best price or to protect either Johnson or Wells Fargo” by selling
the property for $4,145.00 when the assessed value of the property was $90,543.00.
(Id. at 7.) Bourne Valley replies that Chapter 116 does not require an HOA foreclosure
sale to be commercially reasonable. Bourne Valley further argues that the inadequacy
of the price 1s not sufficient to void the HOA foreclosure sale when there 1s no
cvidence of fraud, procedural defects, or other irregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale occurred.
Wells Fargo's argument that the HOA foreclosure sale was commercially unreasonable
due to the discrepancy between the sale price and the assessed value of the property
ignores the practical reality that confronted the purchaser at the sale. Before the
Nevada Supreme Court 1ssued SFR Investments, purchasing property at an HOA

12
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foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada
were divided on the i1ssue of whether HOA liens are true priority liens such that their
foreclosure extinguishes a first deed of trust on the property. SFR Investments, 334
P.3d at 412. Thus, a purchaser at an HOA foreclosure sale risked purchasing merely a
possessory interest in the property subject to the first deed of trust. This risk 1s
illustrated by the fact that title insurance companies refused to issue title insurance
policies on titles received from foreclosures of HOA super priority liens absent a court
order quieting title. (Mot. to Remand to State Court (Doc. # 6), Decl. of Ron
Bloecker.) Given these risks, a large discrepancy between the purchase price a buyer
would be willing to pay and the assessed value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority
indicating the Court must void an HOA foreclosure sale because the purchaser
bid only a fraction of the property's assessed value. Wells Fargo does not point to
evidence of fraud or any other procedural defects or other irregularities in the
conduct of the sale that would require the Court to void the sale, or any evidence
indicating the HOA acted in bad faith by selling the property for an amount that
would satisfy the unpaid assessments. Nor does Wells Fargo point to evidence or
legal authority indicating that beyond selling the property to the highest bidder,
the HOA was responsible for protecting Wells Fargo and Johnson's interests in
addition to the homeowners' interests. See Carmen v. S.F. Unified Sch. Dist., 237
F.3d 1026, 1028-31 (9th Cir.2001) (stating that a court need not “comb the record”
looking for a genuine 1ssue of material fact if the party has not brought the evidence to
the court's attention) (quotation omitted)). Thus, no genuine issue of material fact
remains as to whether the HOA foreclosure sale was commercially unreasonable.
Under the specific facts presented here, it was not. (emphasis added)

Additionally, the SFR court said not once, but twice, that the price paid at the foreclosure sale
was not an 1ssu¢ because the bank could simply have paid the super-priority amount to preserve its
interest in the property. The court stated at page 414:

U.S. Bank's final objection is that it makes little sense and 1s unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3—116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argucs that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homecowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
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state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. (f. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[1]t 1s well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to

exercise due diligence and take necessary steps to preserve that right.”). (emphasis
added)

In BEP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the United States

Supreme Court explained why the fair market value of a property sold at foreclosure, or a “forced
sale,” 1s in fact the price paid at the foreclosure sale:

[ T]he fact that a piece of property 1s legally subject to forced sale, like any other fact

bearing upon the property’s use or alienability, necessarily affects its worth. Unlike

most other legal restrictions, however, foreclosure has the effect of completely

redefining the market in which the property is offered for sale; normal free-market

rules of exchange are replaced by the far more restrictive rules governing forced sales.

Given this altered reality, and the concomitant inutility of the normal tool for

determining what property is worth (fair market value), the only legitimate evidence of

the property’s value at the time it 1s sold is the foreclosure-sale price itself.

Each of the factors involved in a “commercially reasonable” sale are not an issue here. The
mcthod, time, place, and manner of sale 1s governed by statute, and there is no allegation that the
statutes were not followed or that the defendants did not get notice. The sole remaining factor 1s
“term” or “price,” but price alone is not sufficient grounds to set aside a foreclosure sale, and the
Nevada Supreme Court has noted that the bank is the cause of its own harm by failing to pay the super
priority amount prior to the foreclosure sale. Commercial reasonableness of the sale is not an 1ssue in
this case.

F. The statutes take priority over the mortgage saving clause

The counterclaim seeks relief based on the mortgage savings clause. This was specifically
rejected by the Supreme Court in the SFR decision. The court stated:

NRS 116.1104 defeats this argument. It states that Chapter 116's “provisions may not

be varied by agreement, and rights conferred by it may not be waived ... [e]xcept as

expressly provided in” Chapter 116, (Emphasis added.) “Nothing in [NRS] 116.3116

expressly provides for a waiver of the HOA's right to a priority position for the HOA's

super priority lien.” See 7912 Limbwood Court Trust, 979 F.Supp.2d at 1153: The

mortgF age savings clause thus does not affect NRS 116.31 16(2) S app11cat1on in this
casc. — See Boulder Oaks Cmty. Ass'n v. B & J Andrews Enters., LLC, 125 Nev. 397,
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407, 215 P.3d 27, 34 (2009) (holding that a CC & Rs clause that created a statutorily
prohibited voting class was void and unenforceable).

CONCLUSION

The statutes and the SFR decision make it clear that the foreclosure sale vests title with the
plaintiff and that the defendants trust deed has been extinguished. The foreclosure deed by statute is
conclusive proof that the statutory requirements have been met. The commercial reasonableness
argument 1s not applicable to an HOA foreclosure sale, the sale price alone is not grounds to set aside
a foreclosure sale, and the mortgage savings clause does not survive the statutes.

For these reasons, the defendants counterclaim should be dismissed.

DATED this 19" ay of March 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 19* day of March, 2015 an ¢lectronic copy of the
MOTION TO DISMISS was served on opposing counsel via the Court’s ¢lectronic service system to
the following counsel of record:

Chelsea Crowton, Esq.
Wright Finlay & Zak

7785 W. Sahara Ave # 200
Las Vegas, NV 89117

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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| Inst #: 201309080000930
Fees: $18.00 N/C Fee: $25.00
RPTT: $640.05 Ex: #

; | | | 059/06/2013 09:03:24 AM
- When recorded return to, and - - . ~ Receipt #: 1761078
Mail Tax Statements to: B | - Requestor:
ST  RESOURCES GROUP
- Saticoy Bay LLC Series 4641 Viareggio Ct. | | Recorded By: LEX Pgs: 3
- 900 S. Las Vegas Blvd., Suite 810 | | DEBBIE CONWAY
Las Vegas, NV 83101 o | CLARK COUNTY RECORDER

~ APN: 163-19-311-015

FORECILOSURE DEED

| 'NAPLES 'COMMUNI" HOMEOWNERS ASSOCIATION (“Naples”), pursuant to

4641 VIAREGGIO CT. (herein called
State of Nevada, described as follows:

00911, in the Official Records of Clark County, Nevada, and any subsequent mod:ﬁcauons, |
amendments or updates of the said Declaration of Cove’nz_ints, Conditions and Restrictions,
and Naples having complied with all applicable statutory requirements of the State of

Nevada, and performed all duties required by such Declaration of Covenants, Conditions and
Restrictions.

| A Notice of Delinquent Assessment Lien was recorded on August 18, 2011 in
~ Book 201 10818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mail to the owners of record; a Notice of
Default and Election to Sell Real Property to Satisfy Assessment Lien was recorded on
January 24, 2012 in Book 20120124, Instrument No. 00764 in the Official Records, Clark
County, N_evada,' said document having been mailed by certified mail to thé owner of record

JA0450



and all parties of interest, and more than ninety (90) days having elapsed from the mailing of
 said Notice of Default, a Notice of Sale was published once a week for three consecutive weeks
* commencing on September 20, 2012, in the Nevada Legal News, a legal newspaper. Said Notice
of Sale was recorded on July 30, 2012 in Book 20120730 as Instrument 01448 of the Official
Records of the Clark County Recorder, Nevada, and at least twenty days before the date fixed
therein for the sale, a true and correct copy of said Notice of Sale was posted in three of the
most public places in Clark County, Nevada, and in a conspicuous place on the property
located at 4641 Vlareggxo Ct., Las Vegas, NV |

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
'Corporatlon, Front Ent ‘nce Lobby, 930 South 4th Street, Las Vegas, Nevada, 89101, Naples,

ASSOCIATION caused its corporate name to”be"}aff'xed hereto, and this instrument to be
executed by its authorized agent

" STATE OFNEVADA )
COUNTY OF CLARK )

My appt, oxp. Dec 30, zoua

On &9 ) |2, before me, the undersngned a Notary Public in and for said
State, personally appeared KIRBY C. GRUCHOW, JR., known (or proven) to me to be the
authorized agent of NAPLES COMMUNITY HOMEOWNERS ASSOCIATION, and executed

- the wnthm Foreclosure Deed on behalf of the corporation therein named.

\JEL_UAM@MM}

NOTARY PUBLIC
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STATE OF NEVADA
DECLARATION OF VALUE

‘1. Assessor Parcel Number(s)

a. 163 19-311-015

b.
c.
d.
2. Type of Property: | | | |
a.] J Vacant Land b.]v] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c) {Condo/Twnhse d.| |2-4 Plex Book | Page:
e.l ] Apt. Bldg £] | Comm'l/Ind'] Date of Recording:
g.l | Agricultural h.] | Mobile Home Notes:
Other

$ . /o‘Z.S‘ OS2 o0

$ /AS, o5 7 6D
S [40.05"

3.a. Tbtal Value/Sales Price of Effoperty

Signature % i‘/z 70

Klrbgﬂ Gruchow, Jr., Esq.

Signature | Capacny Aqent for Buyer

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Naples Community HOA -Print Name: SATICOY BAY LLC

Address:c/o Leach Johnson Song & Gruchow Address: Series 4641 Viareggio Ct.

City: 8945 W. Russel Rd., Suite 330 City: 900 S. Las Vegas Blvd., #810

State: Las Vegas, NV Zip: 89148 State: Las Vegas, NV Zip:891 01

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buver
Print NamgS#7p LOYERY UL, SER/eS ot/ Escrow #

Addressjcm ) LIBV% %tvo&(o V/A""’ff’ ® Py
City:  A.. | State MY zip BF 0/

" AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

JA0452




EXHIBIT 2

EXHIBIT 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case 2:13-cv-D0648-PMP-NJK  Document 52 Filed 01/23/15 Page 1 of 10

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
ok ok
)
BOURNE VALLEY COURT TRUST, )
)
Plaintiff, ) 2:13-CV-00649-PMP-NJK
)
V. )
)
WELLS FARGO BANK, N.A., et al. )
) ORDER
Defendants. )
)

Presently before the Court 1s Plaintiff Bourne Valley Court Trust’s Motion for

Summary Judgment (Doc. #45), filed on September 26, 2014. Defendant Wells Fargo
Bank, N.A. filed an Opposition (Doc. #48) on November 3, 2014. Plaintiff Bourne Valley
Court Trust filed a Reply (Doc. #51) on December 1, 2014,
I. BACKGROUND

This case involves a dispute over whether a foreclosure sale conducted by a
homeowners’ association (“HOA™) to collect unpaid HOA assessments extinguishes all
junior liens, including a first deed of trust. The property at issue, located at 410 Horse
Pointe Avenue, Las Vegas, Nevada, previously was owned by Defendant Renee Johnson.
(Mot. for Summ. J. (Doc. #45) [“MSJ”], Ex. 2 at 1.) The property was subject to a first
deed of trust recorded 1n 2006, which 1dentitied Plaza Home Mortgage, Inc. as the lender.
(Def. Wells Fargo Bank, N.A.’s Req. for Judicial Notice (Doc. #25) [“Req. for Judicial
Notice”], Ex. B at 1.) On March 7, 2011, Plaza Home Mortgage, Inc. assigned the deed of
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trust to Defendant Wells Fargo Bank, N.A. (*Wells Fargo”). (Req. for Judicial Notice, Ex.
C at 1.) Later that same date, Plaza Home Mortgage, Inc. recorded a notice of default and
election to sell based on Detendant Johnson’s deed of trust. (Req. for Judicial Notice, Ex.
D.)

The property 1s subject to Covenants, Conditions and Restrictions (“CC&Rs”)
recorded in 2000 by The Parks Homeowners Association (“The Parks”). (Def. Wells Fargo
Bank, N.A.’s Opp’n to P1.’s Mot. for Summ. J. (Doc. #48) [“Opp’n”’], Ex. B.) In August of
2011, The Parks recorded a notice of delinquent assessment lien with respect to Johnson’s
property, and in October of 2011, The Parks 1nitiated an HOA foreclosure sale of the
property pursuant to Nevada Revised Statutes § 116.3116 et seq. to recover unpaid HOA
assessments. (Req. for Judicial Notice, Ex. F, Ex. G.) The sale was conducted on May 7,
2012, at which Horse Pointe Avenue Trust purchased the property for $4,145.00. (MSJ, Ex.
2.) The HOA foreclosure deed was recorded with the Clark County Recorder on May 29,
2012. (Id.) The HOA foreclosure deed states that the foreclosure sale was conducted in
compliance with all applicable notice requirements. (Id. at 1.) The same date, a grant deed
from Horse Pointe Avenue Trust to Plaintiff Bourne Valley Court Trust (“Bourne Valley™)
was recorded with the Clark County Recorder. (MSJ, Ex. 1.) According to Wells Fargo, at
the time of the HOA foreclosure sale, the property’s assessed value was $90,543.00.
(Opp’n, Ex. A.)

Bourne Valley brought suit in Nevada state court on January 16, 2013, asserting
claims for quiet title and declaratory relief against Defendants. (Pet. for Removal (Doc.
#1), Ex. A at 5-8, Ex. D at 4-6.) According to Bourne Valley, the foreclosure deed
extinguished Wells Fargo’s deed of trust and vested clear title in Bourne Valley, leaving
Wells Fargo nothing to foreclose. (Id.) Defendant MTC Financial Inc. removed the action
to this Court on April 17, 2013. (Pet. for Removal.)

/1]
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Bourne Valley now moves for summary judgment on its claims, arguing Nevada

Revised Statutes § 116.3116 and SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334

P.3d 408 (Nev. 2014), provide an HOA with a lien for nine months” worth of unpaid HOA
assessments that 1s superior to the first deed of trust, commonly referred to as the “super

priority lien.” Bourne Valley further argues that SFR Investments clarifies that under

§ 116.3116, foreclosure of an HOA super priority lien extinguishes all junior liens,
including a first deed of trust. Bourne Valley therefore contends that Wells Fargo’s first
deed of trust was extinguished by the HOA foreclosure sale and that title to the property
should be quieted in Bourne Valley’s name.

Wells Fargo responds that Bourne Valley is not entitled to summary judgment
because 1t does not provide evidence indicating that the HOA sale complied with the notice
requirements of Nevada Revised Statues Chapter 116. Wells Fargo further argues that the
HOA foreclosure sale was commercially unreasonable and therefore was void. Wells Fargo
also argues Bourne Valley 1s not a bona fide purchaser because it purchased the property
with knowledge of the previously-recorded CC&Rs, which contain a mortgage protection
clause stating that a lender’s deed of trust cannot be extinguished by an HOA foreclosure
sale to satisfy a lien for delinquent assessments. Finally, Wells Fargo argues that because
Bourne Valley does not provide evidence the HOA complied with all statutory notice
requirements, Bourne Valley has not demonstrated that constitutional due process
requirements were met.

Bourne Valley replies that the recitals in the trustee’s deed upon sale stating there
was compliance with all statutory notice requirements are conclusive proof that the HOA
complied with the notice requirements. Bourne Valley further argues that Wells Fargo does
not provide any evidence indicating it did not receive the required statutory notices.
Regarding Wells Fargo’s argument that the HOA foreclosure sale was commercially
unreasonable, Bourne Valley replies that Chapter 116 does not require an HOA foreclosure

3
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sale to be commercially reasonable. Bourne Valley further argues that the inadequacy of
the price is not sufficient to void the HOA foreclosure sale when there is no evidence of
fraud, procedural defects, or other irregularities in the conduct of the sale. As for Wells
Fargo’s mortgage protection clause argument, Bourne Valley replies that the clause 1s
unenforceable to the extent that 1t attempts to limit the super priority lien given to the HOA
under § 116.3116. Finally, regarding Wells Fargo’s due process argument, Bourne Valley
replies that no state action is involved in a nonjudicial HOA foreclosure sale. Bourne
Valley further argues the trustee’s deed reciting compliance with all applicable notice
requirements 1s conclusive proof that statutory notice requirements were met, and hence
Wells Fargo received all process that was due.
I1I. DISCUSSION

Summary judgment is appropriate if the pleadings, the discovery and disclosure
materials on file, and any affidavits “show[ | that there 1s no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a), (¢). A factis “material” 1f it might affect the outcome of a suit, as determined by the

governing substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An

1ssue 1s “genuine” 1f sufficient evidence exists such that a reasonable fact finder could find

for the non-moving party. Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1061 (9th
Cir. 2002). Initially, the moving party bears the burden of proving there is no genuine issue

of material fact. Leisek v. Brightwood Corp., 278 F.3d 893, 898 (9th Cir. 2002). After the

moving party meets its burden, the burden shifts to the non-moving party to produce
evidence that a genuine 1ssue of material fact remains for trial. Id. The Court views all
evidence 1n the light most favorable to the non-moving party. Id.

A. Notice

Wells Fargo argues Bourne Valley 1s not entitled to judgment on its quiet title
claim because Bourne Valley does not provide evidence indicating that the HOA sale

4

JA0457




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case 2:13-cv-D0648-PMP-NJK  Document 52 Filed 01/23/15 Page 5 of 10

complied with the notice requirements of Chapter 116. Bourne Valley contends that the
recitals in the trustee’s deed upon sale stating there was compliance with all statutory notice
requirements are conclusive proof that the HOA complied with the notice requirements.
Bourne Valley further argues that Wells Fargo does not provide any evidence indicating it
did not receive the required statutory notices.

The Nevada statutes and case law applicable in this case are clear and conclusive.
Section 116.3116(2) sets forth the priority of the HOA lien with respect to other liens on the
property. Pursuantto § 116.3116(2), the HOA lien 1s prior to all other liens on the property
except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent . . . ; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

Although § 116.3116(2)(b) makes a first deed of trust superior to an HOA lien, the
last paragraph of § 116.3116(2) gives what 1s commonly referred to as “super priority”
status to a portion of the HOA’s lien which 1s superior to the first deed of trust:

The lien 1s also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based
on the periodic budget adopted by the association pursuant to NRS 116.3115
which would have become due 1n the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien,
unless federal regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a shorter
period of priority for the lien. ... This subsection does not affect the priority
of mechanics’ or materialmens’ liens, or the priority of liens for other
assessments made by the association.

Id. § 116.3116(2).

The Nevada Supreme Court recently held in SFR Investments that foreclosure of a

super priority lien established pursuant to § 116.3116(2) extinguishes all junior interests,

including a first deed of trust on the property. 334 P.3d at 410-14; see also 7912 Limbwood

5
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Court Trust v. Wells Fargo Bank, N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013). SFR

Investments resolves a previous division of authority among the Nevada state trial courts

and decisions from the United States District Court for the District of Nevada on the
question. 334 P.3d at 412.

To conduct a foreclosure on this type of lien, an HOA must comply with certain
notice requirements at certain time intervals, including mailing a notice of delinquent
assessment, recording and mailing a notice of default and election to sell, and providing
notice of the time and place of the sale. Nev. Rev. Stat. §§ 116.31162-116.311635.
Contrary to the argument advanced by Wells Fargo, a deed which recites that there was a
detault, that the notice of delinquent assessment was mailed, that the notice of default and
election to sell was recorded, that 90 days have lapsed between notice of default and sale,
and that notice of the sale was given, 1s “conclusive proof of the matters recited.” Id.

§ 116.31166(1). A deed containing these recitals also “is conclusive against the unit’s
former owner, his or her heirs and assigns, and all other persons.” Id. § 116.31166(2).
Here, the foreclosure deed recites as follows:

Default occurred as set forth in the Notice of Default and Election to Sell
which was recorded October 12, 2011 as instrument/document number
201110120001641 1n the office of the Recorder of said County. After the
expiration of ninety (90) days from the recording and mailing of the copies of
the Notice of Default and Election to Sell, a Notice of Trustee’s Sale was
recorded on April 09, 2012 as instrument/document number
201204090000179 1n the Office of the Recorder of said County and the
Association claimant, The Parks Homeowners Association, demanded that
such sale be made.

All requirements of law regarding the recording and mailing of copies of the
Notice of Delinquent Assessment, Notice of Default and Election to Sell, and
the recording, mailing, posting and publication of copies of the Notice of
Trustee’s Sale have been complied with.

(MSJ, Ex. 2 at 1.) Given that the foreclosure deed recites there was a detault, the proper

notices were given, the appropriate amount of time has lapsed between notice of default and

sale, and notice of the sale was given, under § 116.31166(1), the foreclosure deed

6
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constitutes “conclusive proof” that the required statutory notices were provided. Bourne
Valley therefore has met its burden of showing the required statutory notices were provided
to Wells Fargo.

Once Bourne Valley met its burden of showing the required statutory notices were
provided, Wells Fargo was required to come forward with evidence that a genuine issue of

fact remains for trial as to notice. See Leisek, 278 F.3d at 898. Wells Fargo does not

provide any evidence or even assert that it did not receive the required statutory notices.
Nor does Wells Fargo point to any other procedural irregularities related to the HOA
foreclosure sale that would explain Wells Fargo’s failure to pay the HOA lien to avert its

loss of security. See SFR Investments, 334 P.3d at 414; Limbwood, 979 F. Supp. 2d at

1149 (“If junior lienholders want to avoid this result, they readily can preserve their security
interests by buying out the senior lienholder’s interest.”). Therefore, no 1ssue of fact
remains as to whether the required statutory notices were provided. Given that Wells
Fargo’s due process arguments are premised on Bourne Valley not providing evidence that
the statutory notice requirements were met, the Court likewise finds that no genuine issue of
material fact remains as to whether Wells Fargo’s due process rights were violated.

B. HOA Foreclosure Sale

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially unreasonable™
and therefore was void. (Opp’n at 5-7.) Specifically, Wells Fargo argues the HOA
foreclosure sale was not conducted 1n good faith because “the HOA made no effort to
obtain the best price or to protect either Johnson or Wells Fargo” by selling the property for
$4,145.00 when the assessed value of the property was $90,543.00. (Id. at 7.) Bourne
Valley replies that Chapter 116 does not require an HOA foreclosure sale to be
commercially reasonable. Bourne Valley further argues that the inadequacy of the price 1s
not sufficient to void the HOA foreclosure sale when there 1s no evidence of fraud,

7
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procedural defects, or other irregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale
occurred. Wells Fargo’s argument that the HOA foreclosure sale was commercially
unreasonable due to the discrepancy between the sale price and the assessed value of the
property ignores the practical reality that confronted the purchaser at the sale. Before the

Nevada Supreme Court 1ssued SER Investments, purchasing property at an HOA

foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada were
divided on the issue of whether HOA liens are true priority liens such that their foreclosure

extinguishes a first deed of trust on the property. SFR Investments, 334 P.3d at 412. Thus,

a purchaser at an HOA foreclosure sale risked purchasing merely a possessory interest in
the property subject to the first deed of trust. This risk is illustrated by the fact that title
insurance companies refused to 1ssue title insurance policies on titles received from
foreclosures of HOA super priority liens absent a court order quieting title. (Mot. to
Remand to State Court (Doc. #6), Decl. of Ron Bloecker.) Given these risks, a large
discrepancy between the purchase price a buyer would be willing to pay and the assessed
value of the property 1s to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority indicating
the Court must void an HOA foreclosure sale because the purchaser bid only a fraction of
the property’s assessed value. Wells Fargo does not point to evidence of fraud or any other
procedural defects or other irregularities in the conduct of the sale that would require the
Court to void the sale, or any evidence indicating the HOA acted in bad faith by selling the
property for an amount that would satisfy the unpaid assessments. Nor does Wells Fargo
point to evidence or legal authority indicating that beyond selling the property to the highest
bidder, the HOA was responsible for protecting Wells Fargo and Johnson’s interests in

addition to the homeowners’ interests. See Carmen v. S.F. Unified Sch. Dist., 237 F.3d

8
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1026, 1028-31 (9th Cir. 2001) (stating that a court need not “comb the record” looking for a
genuine 1ssue of material fact if the party has not brought the evidence to the court’s
attention) (quotation omitted)). Thus, no genuine 1ssue of material fact remains as to
whether the HOA foreclosure sale was commercially unreasonable. Under the specific
facts presented here, it was not.

C. CC&Rs

Wells Fargo argues Bourne Valley 1s not a bona fide purchaser because it purchased
the property with knowledge of the previously-recorded CC&Rs, which contain a mortgage
protection clause. According to Wells Fargo, under the mortgage protection clause, its deed
of trust cannot be extinguished by an HOA foreclosure sale to satisty a lien for delinquent
assessments. Bourne Valley replies that the clause 1s unenforceable to the extent that it
attempts to limit the super priority lien given to the HOA under § 116.3116. The mortgage
savings clause states as follows:

[N]o lien created under this Article V [titled “Mortgage Protection”] or under

any other Article of this Declaration, nor any lien arising by reason of any

breach of this Declaration, nor the enforcement of any provision of this

Declaration, shall defeat or render invalid the rights of the beneficiary under

any Recorded Mortgage of first and senior priority now or hereafter upon a

Lot, made in good faith and for value, perfected before the date on which the

Assessment sought to be enforced became delinquent.
(Opp’n, Ex. B at § 5.08.) The preceding section, titled “Unpaid Assessments,” provides
that liens for unpaid assessments “shall be created in accordance with NRS § 116.3116 and
shall be foreclosed on in the manner provided for in NRS § 116.31162-116.31168 as 1s now
or hereafter may be in effect.” (Id. at § 5.07.)

The Nevada Supreme Court held in SEFR Investments that a mortgage protection

clause does not affect the application of § 116.3116(2) in an HOA super priority lien
foreclosure case. 334 P.3d at 419. Specifically, “Chapter 116’s ‘provisions may not be
varied by agreement, and rights conferred by it may not be waived . . . [e]xcept as expressly

provided in” Chapter 116.” Id. (quoting Nev. Rev. Stat. § 116.1104) (emphasis omitted).

9
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“Nothing in [NRS] 116.3116 expressly provides for a waiver of the HOA’s right to a
priority position for the HOA’s super priority lien.” Id. (quoting Limbwood, 979 F. Supp.

2d at 1153).

Given that Chapter 116’s requirements cannot be varied by agreement, the mortgage
protection clause in the CC&Rs does not preserve Wells Fargo’s security interest in the
property. Morever, by the CC&R’s plain language, in § 5.07 The Parks preserved its
statutory super priority lien rights by reference to § 116.3116, which 1s the statutory section
setting forth the relative priority of the HOA’s super priority and the junior liens in relation
to a first deed of trust. Thus, no genuine issue of fact remains as to whether the mortgage
protection clause affects the application of § 116.3116 in this case. The Court therefore
will grant Bourne Valley’s Motion for Summary Judgment.

ITI. CONCLUSION

IT IS THEREFORE ORDERED that Plaintiff Bourne Valley Court Trust’s Motion

for Summary Judgment (Doc. #45) 1s GRANTED.

DATED: January 23, 2015

(e m B

PHILIP M. PRO
United States District Judge
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3. The parties firther agres that the hearing on Motion o Dismias Cramterclabm
1 shalt e continued t May 15, 2015 a8 9100 g0,
This s the parties” first request for extension of these deadiines, snd is not intended to

4 Hoause any delay or prejudive toany party.

‘2‘

DATED thig f—f‘?ﬁav of April, 2013, DATED this
LAW OFFICES O?\ MICHAEL F. BOHN, ES(L

,;., .«;f o
ST f O e

Bars mémm Nitz, Eag. Michas/F. Bobu, Esq.

Mevads Bar No. 005 Neyada Bar No. 1641 e

T785 W. Sahara Avenue, Sulte 200 378 Bast Warm Springs Road, Ste, 140

Las Vegas, KV 80117 Hendery SO, Wevads 86119 | N

Attorngy ?‘(J r Defendont/Cowteralaimeme, detor ’“ v for Bladatiff; satieoy Bow LLL Series

NATIONSTAR MORTGAGE, LLC #0641 Frareggio 1,

QRBER

At LYY

FEVIN S0 ORDERED

I DATED this TR day of April, 2013

Sl prnsa

DISTRICE COLRT 10

TRICF COURT JUDIGE

Respectiully Submitted by
O |V WRIGRT, FINLAY & ZAKTTAP D

2R ,..M"" *'". R
e & ffjj*f*‘**“’j{i:(

ﬁmm Fonathod Mite, Esy, -

| Hevada Bar Na, 0650

TISS W, Sahars Avenue, Sulte 200

 Las ‘;‘agﬁs NV 80117

1 Astorney Yor DefindartCownterclaiman,

H NATIONSTAR MORYGAGE, LIC
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TO:  ALL INTERESTED PARTIES:
PLEASE TARKE NOTICE that a ‘Sftipuiatim and Order was entered in the eitemg,

‘i)fma "f@naihoﬂ \xm E&q

Nevada Bar No. Q050

TIRS W. Sahars Avenus, Suite 200

Las Vegas, NV 83117

Attorney for Defendant/Counterclaivumi,
NATIONSTAR MORTGAGE, LILC

AFFIRMATION

Pursaant 1o NBEX 239R.030

ggw‘giiﬁ‘if} CAND QRI}FR filed in Case No, Case Ne. A-13-880240-C does not contain

| the soctud xccmm numh ot any person,
DATED L‘m\ ~ day of April, 2015, P

- ,,;:‘f:; - X \
Dana Jonathon NK@» Esq.
Nevada Bar No. (034
7785 W, Sabara Avenue, Suite 200
Las Vegas, NV 88117
Attorsey for Dejendant; "?("‘(**mf'e‘*}*‘f:i.‘g*iﬁmma

NATIONSTAR MORTSHGE, LIC
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LLE and that on this _:_gj grday of April, 2015, T did cause 1 true copy of NOTICE QF ENTRY

OF STIPULATION AND ORDBER © be e<filed and served throngh the Bighth fudicial I}wmxi
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Dana Jonathon Nitz, Esq.

Nevada Bar No. 0050 CLERK OF THE COURT
Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

dnitz@wrightlegal.net

ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant, Nationstar Morigage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V

Plaintiff,
VS

NATIONSTAR MORTGAGE, LLC; COOPER| NATIONSTAR’S OPPOSITION TO
CASTLE LAW FIRM, LLP; and MONIQUE PLAINTIFF’S MOTION TO DISMISS
GUILLORY, COUNTERCLAIM AND, IN THE
ALTERNATIVE, MOTION FOR
Defendants. CONTINUANCE, AND ITS
COUNTERMOTION FOR SUMMARY
JUDGMENT

NATIONSTAR MORTGAGE, LLC,

Counterclaimant, Hearing Date: 5-15-2015

VS, Hearing Time: 9:00 A.M.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES 1
through X; and ROE CORPORATIONS |
through X, inclusive,

Counter-Defendants,

Defendant/Counterclaimant, Nationstar Mortgage, LLC (hereinafter “Nationstar”), by

and through their attorneys of record, Dana Jonathon Nitz, Esq., and Chelsea A. Crowton, Esq.,

Page 1 of 37
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of the law firm of Wright, Finlay & Zalk, LLP, hereby submits its Opposition to Plaintiff’s
Motion to Dismiss and in the altemative, Motion For Continuance to conduct discovery under
NRCP 56(f), and its Countermotion for Summary Judgment.

The Opposition/Countermotion is based on the attached Memorandum of Points and
Authorities, the Declaration of Chelsea A. Crowton in support of the Countermotion for leave to
conduct discovery, all papers and pleadings on file herein, all judicially noticed facts, and on any

oral or documentary evidence that may be submitted at a hearing on this matter.

DATED this £ ¢/Aay of April, 2015.
WRIGHT, FINLAY &ZAl g
M// ''''

Dana Jonzthon Nltz Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitz@@wrightlegal.net
cerowton@wrightlegal.net

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC

MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

Plamtiff moves for dismissal, but it cannot meet the legal standard for dismissal simply

by citing SFR Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014).

Plaintiff states that SFR 1s dispositive of all issues in the homeowners’ association (the “HOA™)
super-priority litigation, and that means the first Deed of Trust was extinguished. But SFR
simply held that, under NRS 116.3116: (1) a HOA super-priority lien is a “true super-priority”
lien; {2) a properly conducted foreclosure on the HOA lien may extinguish first deeds of trust
under certain circumstances; and (3) the HOA lien may be foreclosed upon non-judicially. The
decision left open the question of whether the HOA had properly noticed and conducted its

foreclosure in that particular case. Based on that stage of the pleadings, SFR had made sutficient

Page 2 of 37
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allegations to have withstood a motion to dismiss, where the district court should have taken as
true. Id. at 418 (“On this record, at the pleadings stage, we credit the allegations of the complaint
that SFR provided all statutorily required notices as true and sufficient to withstand a motion to
dismiss.”).

SFR’s procedural posture limits the ability of a plaintiff to seek dismissal prior to
discovery being conducted in the case, for SFR only dealt with the above issues in the context of
a motion to dismiss and not a summary judgment stage. Due to these limitations, the SFR
decision is not dispositive of the entirety of the HOA issue and the decision leaves open a myriad
of issues for further proceedings upon remand:

e Was there adequate notice to the lender? (*[We conclude that U.S. Bank’s due
process challenge to the lack of adequate notice fails, at least at this early stage in the
proceeding.”). Id. at 418.

e Were the statutorily required notices sent and received? Id. at 419 (“SFR’s complaint
alleges that proper notices were sent and recetved, we reverse the district court’s
order of dismissal.”).

e Was SFR’s purchase “void as commercially unreasonable”? Id. at 418, n. 6.

e Could the lender have determined the precise super priority amount in advance of the
sale? Id. at 418.

e Could the lender have paid the entire amount and requested a refund of any amounts
exceeding the amount of the super-priority lien? Id. at 418,

o  Were CC&Rs that contained the subordination clause in place before the statute, NRS
116.1104, took effect that limited the ability of the HOA to waive or vary the
provisions of NRS Chapter 116 by agreement? Id. at 419, n. 7.

In short, SFR was not dispositive of these issues; the Court simply “remand[ed] for
further proceedings consistent with this opimion.” Id. at 418. It reversed a dismissal under
N.R.C.P. 12(b)(6). It did not direct entry of judgment for the buyer. Despite the significance of
the SFR opinion, there remain a myriad of issues and defenses that the opinion did not address,

many of which are legal issues this Court must consider for the first time. Moreover, this Court

Page 3 of 37
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must determine whether SFR can be applied retroactively, rather than prospectively only.

In addition, genuine issues of material fact remain unresolved in the case, such as the
amounts included in the HOA lien and the quality of notice, if any, given.

Nationstar makes its Countermotion for Summary Judgment on the grounds that the HOA
Sale was not commercially reasonable. Comparing the purchase price to the fair market value of
the Property and the unpaid balance of the loan, Plaintiff cannot raise any genuine issues of
material fact to demonstrate the sale was commercially reasonable. In addition, the HOA Sale
violated NRS 116.311635 and on constitutional grounds. Nationstar 1s therefore entitled to
summary judgment on its Countermotion.

In the alternative, Nationstar moves for leave to conduct discovery. At this point, the
parties have not conducted a 16.1 Conference and have not conducted any discovery.
Nationstar’s Countermotion for leave to conduct discovery should be granted “to permit
affidavits to be obtained or depositions to be taken or discovery to be had.” If given the
opportunity to conduct discovery, Nationstar expects to demonstrate its Deed of Trust was not
extinguished by the HOA’s non-judicial sale because the sale did not comport with the
requirements of NRS Chapter 116 and the CC&Rs. Furthermore, Nationstar would demonstrate
that the purchase price at the HOA Sale 1s commercially unreasonable and violates public policy.

II. STATEMENT OF FACTS

1. On or about January 22, 2007, Guillory purchased the Property.'

2. The Deed of Trust executed by Guillory identified First Magnus Financial Corporation as
the Lender, Great American Title as the Trustee, and Mortgage Electronic Registration
Systems, Inc. (“MERS”) as beneficiary acting solely as a nominee for lender and lender's

successors and assigns, and secured a loan in the amount of $258,400.00 (hereinafter the

"' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-0003582 on January 25, 2007, is
attached to Nationstar’s Answer/Counterclaim as Exhibit 1. All other recordings stated
hereafter are recorded in the same manner.

Page 4 of 37
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“Guillory Loan”).”
On August 30, 2012, an Assignment of Deed of Trust was recorded by which MERS

L

assigned all its beneficial interest under the Deed of Trust to Nationstar.’

4. On August 18, 2011, a Notice of Delinquent Assessment Lien was recorded against the
Property on behalf of the HOA by the HOA Trustee.*

5. On January 24, 2012, a Notice of Default and Election to Sell under Homeowners
Association Lien was recorded against the Property.’

6. On July 30, 2012, a Notice of Foreclosure Sale was recorded against the Property by the
HOA Trustee.’

7. None of the aforementioned notices — the Notice of Lien, the Notice of Default and the
Notice of Sale — specified what proportion of the lien, if any, that the HOA claimed
constituted a “super-priority” lien.

8. None of the aforementioned notices identified above specified whether the HOA was
foreclosing on the “super-priority” portion of its lien, it any, or under the non-super-
priority portion of the lien.

9. None of the aforementioned notices provided any notice of a right to cure.

10. The HOA and its Trustee acted in contravention to the provisions of the CC&Rs,
including without limitation, the Mortgagee Protection Clause, when they conducted the

HOA Sale in a manner that could extinguish the Deed of Trust.

% A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20070125-0003583 on January 25, 2007, is attached to Nationstar’s Answer/Counterclaim as
Exhibit 2.

? A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument

Number 20120830-0000676 on August 30, 2012, is attached to Nationstar’s

Answer/Counterclaim as Exhibit 3.

% A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Instrument Number 20110818-0002904 on August 18, 2011, 1s attached to Nationstar’s
Answer/Counterclaim as Exhibit 4.

* A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and Instrument Number 20120124-0000764 on January 24,
2012, is attached to Nationstar’s Answer/Counterclaim as Exhibit 5.

® A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument
Number 20120730-0001448 on July 30, 2012, is attached to Nationstar’s Answer/Counterclaim

as Exhibit 6.
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11. The HOA Sale was commercially unreasonable or not conducted in good faith, given the

sales price to Plaintiff, when compared to the outstanding balance of Nationstar’s Note

and Deed of Trust and the fair market value of the Property.

III. STATEMENT OF DISPUTED FACTS

The following facts, among others, are in dispute:

. Whether the HOA or its trustee mailed the Notice of Lien, the Notice of Default and the

Notice of Sale to Nationstar and/or its agents.

. Whether Nationstar actually received the Notices of Lien, of Default and of Sale.

Whether Nationstar or its trustee, servicer, agent or attorney requested the super priority

amount in advance of the sale.

Whether the HOA or its trustee refused to accept the super priority amount in advance of

the sale.

. Whether Nationstar or its trustee, servicer, agent or attorney did or attempted to tender

the super priority amount or even the entire amount in advance of the sale.

. Whether there were an adequate number of bidders in attendance at the HOA Sale to

ensure a commercially reasonable sale.

. If the HOA Sale is not commercially unreasonable on its face, given the disparity in

purchase price to fair market value and the outstanding balance of Nationstar’s Note and
Deed of Trust and the fair market value of the Property.
a. Whether every aspect of the HOA Sale, including the method, manner, time,
place, and terms, was commercially reasonable.
b. Whether there was quality of the publicity of the HOA Sale to ensure a
commercially reasonable sale.
c. Whether there were an adequate number of bidders in attendance at the HOA Sale
to ensure a commercially reasonable sale.

These questions of fact, among others, need to be investigated through discovery before

any dispositive motion by Plaintiff is considered.

Pape 6 0f 37
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IV. LEGAL ARGUMENTS

A. PLAINTIFF CANNOT MEET THE LEGAL STANDARD FOR DISMISSAL
SIMPLY BY CITING SFR V. U.S. BANK.

Pursuant to N.R.C.P. Rule 12(b}{5), “failure to state a claim upon which relief can be

granted,” is a basis to dismiss a Complaint where the moving party can demonstrate beyond
doubt that the Petitioner cannot provide a set of facts in support of his claim which would entitle

them to relief, such that this Motion to Dismiss should be granted. Edgar v. Wagner, 101 Nev.

226,227, 699 P.2d 110, 111 (1985). In making a determination, the allegations made in the
Complaint are generally taken as true and viewed in the light most favorable to the non-moving

party. Buzz Stew. LLC v. City of N. Las Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 670, 672

(2008). However, the Court should dismiss if the factual allegations of the Complaint, if
accepted as true, are insufficient to establish essential elements of a claim for relief. Edgar, 101
Nev. at 228, 699 P.2d at 112.

“Generally, a district court may not consider any material beyond the pleadings in ruling

on a Rule 12(b)(6) motion.... However, material which is properly submitted as part of the

complaint may be considered on a motion to dismiss.” Hal Roach Studios. Inc. v. Richard Feiner
& Co., 896 F.2d 1542, 1555 n. 19 (9th Cir. 1990) (citations omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questions, but which
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b){(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Moreover, under Nevada Rules

of Evidence (NRS 47.130(2)), a court may take judicial notice of “matters of public record.”
Accord Mack v. South Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986). Accordingly,

this Court may consider the recorded documents attached to the Request for Judicial Notice filed

simultaneously herewith without the Motion to Dismiss being converted into a motion for

"F.R.C.P. 12(b)(6) is the functional equivalent of N.R.C.P. 12 (b)(5). The provision of N.R.C.P.
12(b) regarding matters outside the pleading that are presented to and not excluded by the court,
are treated 1dentically in F.R.C.P. 12(d).

Page 7 of 37
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summary judgment.

Based on the facts on record and extrinsic evidence, Plaintiff cannot produce sutficient,
admissible evidence from which a trier of fact must find it had superior title to Nationstar on the
Property. Here, undisputed evidence negates essential elements of Plaintiff’s claims and there
are genuine issues of material fact which prevents Plaintiff from establishing its claims.

Accordingly, Plaintiff’s Motion to Dismiss must be denied at this time.

B. NATIONSTAR MEETS THE LEGAL STANDARD ON ITS COUNTERMOTION
FOR SUMMARY JUDGMENT.

Although summary judgment may not be used to deprive litigants of trials on the merits
where material factual doubts exist, summary proceedings promote judicial economy and
reduces litigation expenses associated with actions clearly lacking in merit. Id. Summary
judgment enables the trial court to “avoid a needless trial when an appropriate showing is made

in advance that there is no genuine issue of fact to be tried.” Id., quoting Coray v. Hom, 80 Nev.

39, 40-41, 389 P.2d 76, 77 (1964). “Summary judgment is appropriate if, when viewed in the
lipht most favorable to the nonmoving party, the record reveals there are no genuine issues of

material fact and the moving party is entitled to judgment as a matter of law.” DTJ Design, Inc.

v. First Republic Bank, 130 Nev. Adv. Op. 5, 318 P.3d 709, 710 (2014) (citing Pegasus v. Reno

Newspapers. Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002)). The plain language of Rule 56(c)

“mandates the entry of summary judgment ... against a party who fails to make a showing

sufficient to establish the existence of an element essential to that party’s case, and on which that
party will bear the burden of proof at trial.” Celotex, 477 U.S. at 323, 106 5.Ct. at 2552 (adopted
by Wood v. Safeway. Inc., 121 Nev. at 731, 121 P.3d at 1031). In such a situation, there can be

“no genuine issue as to aﬁy material fact” because a complete failure of proof concerning an
essential element of the nonmoving party’s case necessarily renders all other facts immaterial.
Id. While the party moving for summary judgment must make the initial showing that no
genuine issue of material fact exists, where, as here, the non-moving party will bear the burden
of persuasion at trial, the party moving for summary judgment need only: “(1) submit[] evidence

that negates an essential element of the nonmoving party’s claim, or (2) ‘point[] out ... that there
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is an absence of evidence to support the nonmoving party’s case.”” Francis v. Wynn as Vegas,

LLC, 127 Nev. Adv. Op. 60, 262 P.3d 705, 714 (2011). Once this showing is met, summary
judgment must be granted unless “the nonmoving party [can] transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of
material fact.” Cuzze, 123 Nev. at 603, 172 P.3d at 134

Here, Nationstar demonstrates that Plaintiff cannot prove that the sale was commercially
reascnable, or if the burden rests on Nationstar, Plaintiff cannot overcome Nationstar’s proof that
the sale was not commercially reasonable. Plus, Nationstar can prove that the HOA and/or its
agent Leach Johnson Song & Gruchow (hereinafter “Leach Johnson) failed to comply with NRS

116.311635 and the HOA Sale violates the constitutional nghts of Nationstar.,

C. PLAINTIFF’S MOTION SHOULD BE DENIED AND PLAINTIFE’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE HOA LIEN

VIOLATES NRS 116.3116.
Under NRS Chapter 116 and the Nevada Real Estate Division’s (“NRED”) Advisory

Opinion 13-01, a lien under NRS 116.3116{1) can only include costs and fees that are
specifically enumerated in the statute.’ NRS Chapter 116 specifically excludes attorney’s fees
and the costs of collection from being included in an HOA Lien. The language in NRS
116.3102(1) lists five categories of penalties, fees, charges, late charges, fines, and interest that
an HOA can include in the association’s lien. The costs of collecting and attorney’s fees are not
listed in any of the five categories under NRS 116.3102(1). The HOA Notices show that the
HOA included collection costs into the HOA Lien.” The inclusion of attorney’s fees and
collection costs 1n the association’s lien violates NRS Chapter 116; therefore, a question of fact
exists as to whether the HOA Lien is statutorily improper and whether the HOA Sale must be
found invalid.

Several Judges in the Eighth Judicial District Court of Clark County, Nevada have issued

opinions consistent with the above interpretation of NRS Chapter [16. The Court in Stanford

® NRED Opinion 13-01 is attached hereto as Exhibit 3.
’ See Exhibits 4, 5, and 6 attached to Nationstar’s Answer/Counterclaim
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Burt v. Sutter Creek Homeowners Association. et al., Case No. A-12-672790-C, stated that an

HOA Lien was statutonily improper and the foreclosure sale by the HOA should be rescinded

because the HOA Lien included the costs of collection.'” The Court in Wingbrook Capital. LLC

v. Peppertree Homeowners Association, Case No. A-11-636948-B, Order, confirms that an

association’s lien does not include any fees, cost of collection, or additional costs outside the

scope of NRS Chapter 116. Wingbrook concluded,

[TThe Super Priority Lien amount is not without limits and NRS 116.3116 provides
that the amount of the Super Priority Lien (i.¢. the amount of a homeowners’
associations’ Statutory Lien which retains priority status over the First Security Interest)
is limited “to the extent” of those assessments for common expenses based upon the
associations’ periodic budget that would have become due in the nine (9) month period
immediately preceding an associations’ institution of an action to enforce its Statutory
Lien and “to the extent” of external repaid costs pursuant to NRS 116.310312."

Therefore after the foreclosure by a First Security Interest holder ... the monetary limit of
a homeowners’ association’s Super Priority Lien is limited to a maximum amount
equaling nine (9} times the homeowners’ association’s monthly assessment amount to
unit owners for common expenses based on the periodic budget which would have
become due immediately preceding the institution of an action to enforce the lien plus
external repair costs pursuant to NRS 116.310312."

Therefore, the Court in Wingbrook and Burt reaffirm the NRED Opinion and statutory language

in NRS Chapter 116 that the HOA Lien cannot include attorney’s fees or collection costs.

The NRED Opinion 13-01 has also stated that attormey’s fees and the costs of collecting
on an HOA Lien cannot be included in the lien. In August of 2012, the Nevada Supreme Court
recognized that NRED 1s responsible for interpreting NRS Chapter 116 and issuing advisory

opinions relating to the extent and priority of the association super-priority lien. See State, Bus.

& Indus. v. Nev. Ass’n Servs., 128 Nev. Adv. Op. 34, 294 P.3d 1223, 1227 (2012) (*We

therefore determine that the plain language of the statutes requires that the CCICCH and the Real
Estate Division, and no other commission or division, interpret NRS Chapter 116.”). It has also
stated that courts generally give “great deference” to an agency’s interpretation of a statute that

the agency 1s charged with enforcing. State, Div. of Ins. v, State Farm Mut. Autg, Ins. Co., 116

' See the Burt Court Minutes are attached hereto as Exhibit 2.
It I_d
12 1d.
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Nev. 290, 293 (2000); see also Dutchess Business Services v, Nev, State Bd. Of Pharnmacy, 124

Nev. 701, 709 (2008) (stating that it “defer[s] to an agency’s interpretation of its governing
statutes or regulations if the interpretation is within the language of the statute.”). NREDs
Advisory Opinion 13-01 is directly on point. The Opinion was asked three questions that dealt
with the enforcement of an HOA Lien. The Opinion strongly stated that the association’s lien
cannot include the costs of coliection as defined in NRS 116.310313. The Opinion cites to the
Commission for Common Interest Communities and Condominium Hotels Advisory Opinion
No. 2010-01 to support the assertion that the cost of collecting is not included in the
association’s lien. The Advisory Opinion No. 2010-01 states, “An association may collect as a
part of the super priority lien (a) interest permitted by NRS 116.3115, (b) late fees or charges
authorized by the declaration, {c¢) charges for preparing any statements of unpaid assessments
and (d) the “costs of collecting” authorized by NRS 116.310313.”

The NRED Opinion clearly states that the “Costs of collecting” defined by NRS
116.310313 is too broad to fall within the parameters of charges for Iat_e payment of
assessments. - By definition, the “costs of collecting” relate to the collection of past due
“obligations,” which are in turn defined as “any assessment, fine, construction penalty, fee,
charge or interest levied or imposed against a unit’s owner.”'* Since the instant HOA Notices
include the cost of collection in the HOA Lien, the HOA Lien and subsequent sale are invalid
and in direct vielation of NRS Chapter 116. Based on the above, the plain language of NRS
116.3116(1) and the statutory interpretation of the NRED Opinion, the costs of collecting cannot
be included in an association’s lien.

Therefore, Plaintiff’s Motion to Dismiss should be denied because a genuine issue of

material fact exists as to whether the HOA lien comports with NRS 116 et seq. and NRED.

' Charges for late payment of assessments come from NRS 116.3102(1)(k) and are incorporated
into NRS 116.3116(1).
“'NRS 116.310313.
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D. PLAINTIFF’S MOTION SHOULD BE DENIED AND NATIONSTAR’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE HOA SALE WAS
COMMERCIALLY UNREASONABLLE.

The SFR decision did not address the comimercial reasonableness arguments asserted by
the bank, because that concept was not appropriate at that pleadings stage — namely, a comiplaint
followed by a motion to dismiss. Here, at the summary judgment stage, Nationstar can properly
assert that the sale was not conducted m good faith and was not commercially reasonable. Even
1f an HOA sale could otherwise eliminate a senior deed of trust, which it cannot, the sale in this
case would be void as commercially unreasonable 1f it did, as Plaintiff claims, eliminate the
senior deed of trust. Nevada’s version of the UCIOA imposes an express obligation of good
faith on an HOA. NRS 116.31164 provides, “Every contract or duty governed by this chapter
imposes an obligation of good faith in its performance or enforcement.” This requirement is
verbatim from Section 1-113 of the Uniform Common Interest Ownership Act (“UCIOA™),
which was adopted by the Nevada Legislature in 1991, See Assembly Bill 221 (1991}, Section
44, The Comment to Section 1-113 of the UCIOA states as follows: ‘

This section sets forth a basic principle running throughout this Act: in transactions
involving common interest communities, good faith is required in the performance and
enforcement of all agreements and duties. Good faith, as sued (sic) in this Act, means
observance of two standards: “honesty in fact”, and observance of reasonable standards
of fair dealing. While the term is not defined, the term is derived from and used in the
same manner as in Section 1-201 of the Unmiform Simplification of Land Transfers Act,
and Sections 2-103(1)(b) and 7-404 of the Uniform Commercial Code.

The term “commercial reasonableness™ has been interpreted in several Nevada cases.

See Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 560 P.2d 917 (1977); Dennison v. Allen

Group Leasing Comp., 110 Nev. 181871 P.2d 288 (1994); and Savage Canst., Inc. v. Challenge-

Cook Bros., Inc., 102 Nev. 34 (1986). These cases hold that a sale by a creditor must be done in

a commercially reasonable manner. The Levers Court, 93 Nev. at 98-99, 560 P.2d at 919-20,

stated:

In addition to giving reasonable notice, a secured party must, after default, proceed in a
commercially reasonable manner to dispose of collateral. NRS 104.9504(3) (Citation
omitted). Every aspect of the disposition, including the method, manner, time, place, and
terms, must be commercially reasonable. NRS 104.9504(3). Although the price obtained
at the sale 1s not the sole determinative factor, nevertheless, 1t i1s one of the relevant
factors in determining whether the sale was commercially reasonable.... A wide
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discrepancy between the sale price and the value of the collateral compels close scrutiny
into the commercial reasonableness of the sale. This is especially true where, as here, the
secured party purchases the collateral and subsequently resells it for a vastly greater
amount than was credited to the debtor. (Citations omitted; emphasis added.)

Likewise, the Court in Dennison, 110 Nev. at 186, 871 P.2d at 291, stated,

The conditions of a commercially reasonable sale should reflect a calculated effort to
promote a sales price that is equitable to both the debtor and the secured creditor. The
“quality of the publicity, the price obtained at the auction, [and] the number of bidders in
attendance are important factors to consider when analyzing the commercial
reasonableness of a public sale. (Citations omitted.)

Nevada has also adopted the Uniform Commercial Code (“UCC”). See generally, NRS
Chapter 104. Section 2-103(1)(b) of the UCC states, “Good faith ... means honesty in fact and
the observance of reasonable commercial standards of fair dealing in the trade.” (Emphasis
added). Moreover, NRS 104.1201 defines good faith as “honesty in fact and the observance of
reasonable commercial standards of fair dealing.” (Emphasis added.)

In Will v. Mill Condominium Owners’ Assn, 176 Vt. 380, 386, 848 A.2d 336, 340

(2004}, the only case the undersigned could find that had interpreted the language of UCIOA
Section 1-113, the Court found that “the official comment to § 1-113 expresses in unequivecal
terms the Legislature’s intent to import the commercial reasonableness standard into the
UCIOQA.” Thus, the Will court held that “the enforcement mechanisms provided for in § 3-116
must be conducted in good faith as defined in § 1-113, that is, in a commercially reasonable
manner.” 48 A.2d. at 342 (emphasis added). The court voided an HOA super-priornity
foreclosure sale, holding that sale of the property for $3,510.10 was not commercially reasonable
when the property had a fair market value of $70,000. The holding in Will is correct because of
UCIOA § 3-116 and NRS 116.3116°s “unconventional” split-lien approach, which is “[a]
significant departure from existing practice.” See SFR, 334 P.3d at 412. A foreclosure under
NRS 116.3116, which elevates a nominal HOA lien over a first position deed of trust, would
have to be done in a commercially reasonable manner. There is no evidence before this Court
that the HOA’s Sale was commercially reasonable. In Will, 48 A.2d. at 342, the court noted that
the burden of proof to demonstrate commercial reasonableness belonged to the HOA: “In the

case at hand, in order to support the summary judgment under this standard, the court would
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have to find that the Condominium Association ... had proved specific facts which, when
‘viewed in totality,’ constituted a commercially reasonable disposition of appellant’s property.”

The Eighth Judicial District Court has repeatedly dismissed quiet title cases involving
HOA foreclosure sales on the independent basts that such sales were not commercially

reasonable. In SFR Investments Pool I, LL.C v. Nationstar Mortgage. LLC, the Court found that

a $7,000 purchase price was one factor the court considered in determining that the plaintiff
buyer was not a bona fide purchaser, because the plaintiff did not provide valuable consideration

for the property. SFR Investments Pool I, LI.C v. Nationstar Mortgage, LL.C, Order Denying

Application for Temporary Restraining Order n. 9, Case No. A-13-684596-C, Dept. XXX,
entered on August 5, 2013; see also Design 3.2 LLC v. Bank of New York Mellon, Case No. A-

10-621628, Dept. XV, “Design 3.2 Order”, entered on June 15, 2011 (finding that the purchaser

at the HOA foreclosure sale was not a bona fide purchaser, in part because plaintiff purchased
for only $3,743.84 and the deed of trust was $576,000). Courts from other jurisdictions have
reached this same conclusion. Thus, commercial reasonableness in this matter is a relevant line
of mquiry. And it remains a relevant line of inquiry after SFR, as Judge Robert Jones observed

in Thunder Properties. Inc. v. Wood, 2014 WL 6608836 *2 (D. Nev.): “The Nevada Supreme

Court itself noted the remaining due process and commercial reasonableness arguments, which it

did not determine but remanded for determination in the district court. See SFR Invs. Pool 1,

LLC.334P.3dat418 & n. 6.”

According to Will, “the burden of proof to demonstrate commercial reasonableness
belongfs] to the HOA.” 848 A.2d at 342, This places the buyers in the awkward position of
having to explain why it is reasonable to obtain clear title to a property for less than 10% of its
FMYV when doing so divests a secured lender of an interest that is probably worth as much or
more as the property itself.

The foreclosure sale in this case was void as commercially unreasonable if it did, as
Plaintiff claims, eliminate the senior deed of trust. The HOA made no effort to obtain the best
price or to protect either Nationstar. The sales price of $5,563.00 demonstrates that it was not

made in good faith as a matter of law, as the property secures a loan in excess of $300,216.00.
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The sales price 1s indisputable evidence of the lack of good faith because the assessed taxable
value of the Property exceeds $130,000.00." Further, rather than credit bid only the super-
priority lien, the HOA credit bid its entire lien. If the HOA truly had a super-priority lien, it
would only be able to recover that portion of its lien rather than the full amount. To be sure, the
recent 2014 amendments to the Uniform Common Interest Ownership Act contain comments and
illustrations of how distribution works when an association forecloses on a super-priority lien.
See UCIOA (As Amended in 2014).'° In Illustrations 1 & 2, the association completes
foreclosure on an assessment lien containing both a super-priority lien and subpriority lien and in
both illustrations the association applies the sale proceeds first to its super-priority lien, then to
the first mortgage/deed of trust, and the remainder of the proceeds (if any) to the remaining
balance of the association’s lien. See Id. at pg. 191.

Plaintifi' 18 not a bona fide purchaser if it purchased property with notice of another

party’s interest in the property. See Hewitt v. Glaser Land & Livestock Co., 97 Nev. 207, 208,

626 P.2d 268, 268-2069 (1981). As a matter of law, Plaintiff purchased the Property with
knowledge of the existence of Nationstar’s senior Deed of Trust and the fact that the HOA sale
was not being conducted pursuant to NRS 116.3116(2)(c). First, the recording statutes deem

Plaintiff to have knowledge of a prior recorded interest.

Recording statutes provide “constructive notice” of the existence of an outstanding
interest in land, thereby putting a prospective purchaser on notice that he may not be
getting all he expected. “Constructive notice 1s that which is imparted to a person upon
strictly legal inference of matters which he necessarily ought to know, or which, by the
exercise of ordinary diligence, he might know.”

Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 497, 471 P.2d 666, 668 {1970) (quoting 8

Thompson on Real Property § 4293, at 245 16). Under the Nevada recording act, “A subsequent

1 See Assessor’s printout attached hereto as Exhibit 4.

16 Available at
http://www.uniformlaws.org/shared/docs/Common%20Interest%200wnership/2014 UCIQA Fi

nal_08.pdf (last visited March 16, 2015). The recent UCIOA amendments do not change the
overall distribution following a foreclosure sale, but rather change the amount of the super-
priority lien to include 6 months of assessments per year, plus reasonable attorney’s fees/costs.
Compare Sec. 3-116 in UCIOA (2014), pgs. 182-188, to UCIOA (1994), pgs. 185-189. And
compare NRS 116.31164 with UCIOA (1994), Sec. 3-116(k)(3), pg. 189.
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purchaser with notice, actual or constructive, of an interest in the land superior to that which he
is purchasing is not a purchaser in good faith, and not entitled to the protection of the recording

act.” 86 Nev. at 499,471 P.2d at 669. Nevada’s recording statute, NRS 111.320, provides:

Every such conveyance or instrument of writing, acknowledged or proved and certified,
and recorded in the manner prescribed in this chapter or in NRS 105.010 to 105.080,
mclusive, must from the time of filing the same with the Secretary of State or recorder for
record, impart notice to all persons of the contents thereof, and subsequent purchasers
and mortgagees shall be deemed to purchase and take with notice.

Plaintiff bought the Property afier the CC&Rs were recorded and Nationstar’s Deed of Trust was
recorded in the Clark County Recorder’s Office. Plaintiff therefore purchased the property with
record notice of both the mortgage protection clause and Nationstar’s senior Deed of Trust.

Chapter 116 also deems Plaintiff to have purchased the property subject to the CC&Rs.
NRS 116.310312(7) provides as follows:

A person who purchases or acquires a unit at a foreclosure sale pursuant to NRS 40.430
or a trustee’s sale pursuant to NRS 107.080 is bound by the poverning documents of the
association and shall maintain the exterior of the unit in accordance with the governing
documents pursuant to thas chapter.

A person who buys property at a foreclosure sale cannot pick and choose which parts of
the CC&Rs are applicable to it. Plaintiff 1s bound by the provisions of the CC&Rs, which
include the mortgage protection clause and the effect the common law. It would have had record
notice'’ and inquiry notice because the foreclosure documents themselves stated that the sale was
being conducted pursuant to the CC&Rs.

Based on the above, the HOA sale in this case was commercially unreasonable and

cannot eliminate Nationstar’s Deed of Trust.

E. PLAINTIFF’S MOTION SHOULD BE DENIED AND NATIONSTAR'’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE CC&RS ATTEST
TO THE PRESERVATION OF NATIONSTAR’S DEED OF TRUST AFTER THE

FORECLOSURE SALE BY THE HOA.

The CC&Rs establish that a homeowner’s association foreclosure sale does not

extinguish a first position Deed of Trust and that title to the Property is sold subject to that Deed

'" Berger v. Fredericks, 95 Nev. 183, 189, 591 P.2d 246, 249 (1979) (“The authorities are
unanimous in holding that [the purchaser] has notice of whatever the scarch would disclose.”).
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of Trust. Plaintiff’s arguments regarding the extinguishment of Nationstar’s Deed of Trust is
negated by the rules and regulations regarding Naples. Article X clearly establishes that Naples
intended the sale of the Property, pursuant to NRS 116.3116, to be subject to the First Mortgage
secured against the Pmperty.]B This section clearly states that the First Mortgage secured against
the Property survives the HOA’s foreclosure sale and implies that the First Mortgage secured by
the Property will eventually foreclose and extinguish the “Super-Priority Lien” established under
NRS 116.3116 et seq.

Plaintiff argues that the CC&Rs violate NRS 116.1104, which provides:

Except as expressly provided in this chapter, its provisions may not be varied by
agreement, and rights conferred by it may not be waived. Except as otherwise provided in
paragraph (b) of subsection 2 of NRS 116.12075, a declarant may not act under a power
of attorney, or use any other device, to evade the limitations or prohibitions of this
chapter or the declaration.

While there was no bargained for exchange between the HOA and Nationstar regarding
the terms of the CC&Rs, Nationstar and similar lenders to purchasers of units within Naples
were the intended third party beneficiaries of the CC&Rs. CC&Rs are a real property instrument
that burdens the land. A mortgage protection clause incentivizes lenders to lend to would be
purchasers of units in the community.

The original lender on Guillory’s Deed of Trust and Note lent money in an HOA with the
express reservation of its interest being protected from any sale conducted under the CC&Rs.
The CC&Rs that were recorded at or near the time the loan was being financed clearly preserved
a first mortgage from being extinguished by an HOA Sale based on delinquent assessments. The
prohibition against varying the provisions of Chapter 116 by agreement is not applicable to a real
property instrument such as a CC&R. The HOA should be able to contract around the NRS lien
priority statute unless the contract 1s against public policy. If the agreement is not against public
policy, the HOA is free to contract around it.

Contrast the mortgage protection clause with provisions of declarations which, for

example, require the unit owners and the association to submit construction defect claims by the

'8 See Exhibit 1 attached hereto.
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homeowners association or its members against responsible contractors under NRS Chapter 40 to
mandatory, binding arbitration because those provisions clearly are against public policy as they
act to act to the detriment of the unit’s owners and the associations. Here, the existence of the
mortgage protection clause benefits the HOA because it enables the purchase of the units and the
funding of the HOA coffers to allow it to function for the benefit of all members to avoid having
to “increas[ing] the assessment burden on the remaining unit/parcel owners or reduce the
services the association provides (e.g., by deferring maintenance on common amenities).” SFR,

334 P. 3d at 414, quoting JEB, The Six-Month “Limited Priority Lien,” at 5-6. Here, the CC&Rs

reinforce the view that the non-judicial HOA Sale could not have extinguished the first Deed of
Trust because the HOA intended the lien to be subordinate to the Deed of Trust.

These provisions distinguish this case from SFR. And to the extent SFR conflicts with
the premise that the HOA could choose to subordinate its interests to the first mortgagee for the
greater good of the association and to promote the associations’ interests by permitting
subordination of the HOA lien to the first mortgagee, it should be overturned. It favors public
policy to permit such subordination — something not considered by the Nevada Supreme Court.

Many sections of Chapter 116 itself recognize that an HOA only has as much power as it
grants itself in its Declaration. NRS 116.3116(1) provides, “Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments
under this section.” (Emphasis added.) NRS 116.3116(4) provides, “Unless the declaration
otherwise provides, if two or more associations have liens for assessments created at any time
on the same property, those liens have equal priority.” (Emphasis added.) NRS 116.3116(10)(b)
provides, “In a cooperative where the owner’s interest in a unit is personal property under NRS
116.1105, the association’s lien: (2) If the declaration so provides, may be foreclosed under

NRS 116.31162 to 116.31168, inclusive.” (Emphasis added.) NRS 116.31164(2) provides:

[TThe person conducting the sale may sell the umit at public auction to the highest cash
bidder. Unless otherwise provided in the declaration or by agreement, the association
may purchase the unit and hold, lease, mortgage or convey it. The association may
purchase by a credit bid up to the amount of the unpaid assessments and any permitted
costs, fees and expenses incident to the enforcement of its lien. (Emphasis added.)
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Here, the HOA granted itself the power to preserve the first mortgage to enable its growth
and survival. And this promise to the mortgage lenders was necessarily relied on by them when
they financed the owners’ purchases. The HOA should be estopped from claiming after the fact
that lenders like Nationstar should not have relied on those clauses. In addition, Plaintiff
attended the sale and bid on the Property with at least record and inquiry notice that the mortgage
protection clause shielded the First Mortgages like Nationstar’s Deed of Trust from

extinguishment.

Plaintiff has not presented any evidence that Nationstar received any notice from the
HOA that the “mortgage protection” clause of the CC&Rs were null and void nor have Plaintiff
presented any evidence that the CC&Rs were amended after the initial recording to exclude the
“mortgage protection” clause, Nationstar was on record notice that its interest would be
protected after an HOA sale.'” Consistent with the Nevada Legislature, CC&Rs are described in
terms of a real property instrument that must be executed and recorded like a deed upeon real
property and is searchable by the grantor-grantee index. NRS 116.2101.

Therefore, Plaintiff cannot establish a cause of action for quiet title because the HOA
expressly provided notice to Nationstar, at the time it lent money to the borrower to purchase the
Property, that Nationstar’s Deed of Trust would not be extinguished by an HOA Sale held
pursuant to the CC&Rs. Consequently, Plaintiff®s Motion to Dismiss should be denied and

Nationstar’s Countermotion should be granted.

F. PLAINTIFF MISCHARACTERIZES THE EFFECT OF THE RECITALS IN A
FORECLOSURE DEED.

Plaintiff, like all opportunistic homeowner association sale buyers, mischaracterizes NRS
116.31166(2), which does not stand for the proposition that a foreclosure deed is conclusive
proof of everything recited therein. A strict reading of NRS 116.31166 suggests the foreclosure
deed 1s entitled to conclusive proof of (1) default; (2) mailing of delinquent assessment; (3)

recording of notice of default and election to sell; (4) elapsing of 90 days; and (5) piving of

' See Exhibit 1 attached hereta.
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notice of sale.”” Nothing in the statute says that the foreclosure deed is conclusive proof that
the homeowner association is foreclosing on or selling a super-priority lien. In fact, NRS
116.31164(3)(a) expressly states that the foreclosure deed conveys title to the property without
warranty of title.

In this case, the Foreclosure Deed states:

Default occurred as set forth in a Notice of Default and Election to Sell which was
recorded 1in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

Based on these recitals and pursuant to NRS 116.31166(2), the Foreclosure Deed 1ssued
by the HOA 1is not conclusive as to “mailing of copies of notices,” other than mailing a copy of
the delinquent assessment, NRS 116.31166(2) does not include such blanket conclusions. Not
to mention that none of the aforementioned notices describe whether the HOA is foreclosing on a
“superpriority piece” or a “‘subpriority piece.”

The Nevada Supreme Court has illustrated with the SFR decision that the Foreclosure
Deed 1s not conclusive to enter a quiet title judgment in favor of the third-party purchaser at the
HOA Sale. The Nevada Supreme Court remanded the SFR case back to state court to conduct
discovery. If the Foreclosure Deed was conclusive proof to establish judgment in favor of
Plaintiff, then the Nevada Supreme Court would have entered judgment in its favor in lieu of
remand. The Foreclosure Deed also states that 1t 1s conveying title to Plaintiff without warranty,
express or implied, which is consistent with NRS 116.31164(3)(a). Thus, the recitals in the
Foreclosure Deed does not definitively or conclusively prove that the HOA was foreclosing on a
super-priority lien and/or that Plaintiff has a superior interest in titie to the Property over
Nationstar.

Based on the above, Plaintiff®s Motion to Dismiss should be denied.

* Tt is of course an affront to the principle of due process that, if the HOA and the HOA must
give these notices to the first mortgagee, they can preclude any inquiry into whether they did in
fact give the notices simply by recording a document that says they gave the notices.
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G. THERE IS NO PRESUMPTION THAT THE HOA FORECLOSED ON A SUPER-
PRIORITY LIEN AND EVEN SO NATIONSTAR HAS ALLEGED SUFFICIENT
FACTS AND PROVIDED SUFFICIENT EVIDENCE THAT ANY
FORECLOSURE ON A SUPER-PRIORITY LIEN WAS IMPROPER AND

WRONGFUL.

Plaintiff once again appears to contend that every foreclosure sale under NRS Chapter
116 1s presumed to be a valid sale on a super-priority lien. However, and again, NRS Chapter
116 sales are sold without warranty of title pursuant to NRS 116.31164(3)(a). Also, first
mortgages or deed of trust are afforded general priority over association liens pursuant to NRS
116.3116(2)(b). In fact, NRS Chapter 116 contains no express provision requiring an association
to record a partial release or full satisfaction of the assessment lien once a super-priority portion
is paid. However, none of the recorded foreclosure notices in this case even hint that a super-
priority lien was being foreclosed, that a first mortgage could be extinguished by the foreclosure
sale or what amount was necessary to cure that portion of the HOA s lien. First mortgages or
deed of trust hold general priority over an HOA’s assessment liens, except up to nine months of
common assessments and any nuisance abatement costs. See NRS 116.3116(2). Noticeably
absent from Plaintiff’s Motion or Affidavit, is the amount of the super-priority lien that it
claimed existed at the time of sale. There is further no attestation, under oath, that neither
Plaintiff nor Leach Johnson received any payment of the super-priority lien. Thus, Plaintiff’s
Motion must be denied due to absence of any admissible evidence of a super-priority lien.
Therefore, none of the foreclosure notices can be presumed compiiant with Nevada law that

there was a proper foreclosure on a super-priority lien.

H. THE NOTICE OF DEFAULT FAILS TO ADEQUATELY DESCRIBE THE
DEFICIENCY IN PAYMENT.

The Notice of Default recorded by Leach Johnson fails to describe the deficiency in
payment and to alert anyone as to what exactly it is foreclosing on. NRS 116.31162(1)(b)(1)
requires the Notice of Default to describe the deficiency in payment. NRS 116.31162(1){(b)(1).
Given the varying level in priority of association liens compared to first mortgages or deed of

trust holders, the association or its agent must signal whether the association is foreclosing on
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assessments, fines, nutsance abatement charges or some other amount constituting a super-
priority lien.

The Notice of Default in this case 1s devoid of any such description of the deficiency in
payment other than a total amount owing. It appears to attempt to describe the amount, but
contains a generic statement that “payments have not been made of homeowner’s assessments ...
and all subsequent homeowner’s assessments, monthly or otherwise less credits and offsets, plus
late charges, interest, trustee’s fees and costs, attorney’s fees and costs and association fees and
costs.” (Emphasis added.) This generic description does not provide adequate notice, is not
helpful and suggests that there were credits and offsets on the delinquent amounts. The lack of
an adequately described deficiency of payment in the Notice of Default shows a faulty sale.

Thus, Plaintiff’s Motion to Dismiss should be denied.

1. THE NON-JUDICIAL FORECLOSURE PROVISIONS OF NRS CHAPTER 116
VIOLATE DUE PROCESS RENDERING THE STATUTE VOID AND

UNENFORCEABLE.
The fatal flaw of NRS Chapter 116 - which SFR did not address — is that none of its

express notice provisions provide for mandatory notice to lenders;>' despite the fact that their
property rights are directly threatened by an HOA’s non-judicial foreclosure. Instead of
mandating notice to lenders, the statutes provide various “opt-in” provisions that would allow
“any person with an mterest” to request notice in advance of a foreclosure sale by submitting a
written notice request to the HOA. Thus, under the statutes, the affirmative duty is on the lender
to request notice, not on the HOA to provide notice. This is true even when the lender has a prior
recorded interest. Such facially defective notice requirements establish the constitutional
infirmity of NRS 116.3116 and necessitate setting aside the HOA sale and dismissing the case as

a matter of law in favor of Nationstar.

1. Nationstar’s Facial Challenge Is 2 Legal Issue of First Impression Which This
Court Can Consider Despite the SFR Decision.

The distinction must be drawn between facial verses as-applied challenges. An as-

*! Nationstar uses “lender” to include the original lender or owner of the loan, or a subsequent
investor, servicer, or beneficiary of the deed of trust at issue.
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applied challenge asks a court to hold that a statute is unconstitutional under the specific facts of

a case. See Ezell v. City of Chicago, 651 F.3d 684, 698-99 (7th Cir. 2011). Conversely, a facial

challenge asks a court to hold that a statute is void because the alleged violation is intrinsic to the
statutes’ terms, not its application. 651 F.3d at 698-99 (holding that the City Council violated the
Second Amendment when it created a gun law mandating firing-range training)., Black’s Law
Dictionary (9th ed. 2009) makes the distinction between the respective challenges thusly: an as-
applied challenge is “a claim that a statute is unconstitutional on the facts of a particular case or
in its application to a particular party” while a facial challenge 1s “a claim that a statute is
unconstitutional on 1ts face - that 1s, that it always operates unconstitutionally,” See also Seguin

v. City of Sterling Heights, 968 F.2d 584, 589-90 (6th Cir. 1992) (in a due process challenge

holding that plaintiffs’ injury occurred when the city council passed the zoning ordinance at
185U€).
Importantly, “individual application of facts do not matter” in a facial challenge and “the

plaintiff’s personal situation becomes irrelevant.” Ezell, 651 F.3d at 697 (citing Reno v, Flores,

507 U.S. 292 (1993)); see also John Doe No. I v. Reed, 561 U.S. 186 (2010). Accordingly, facial

challenges attack the terms of a statute and as-applied challenges attack its execution — that 1s,
was a facially sound law applied in an unconstitutional manner to a particular plaintiff. Asa
consequence, 1f a statute 1s unconstitutional as applied, the State may continue to enforce the
statute in different circuunstances where it is not unconstitutional, but if a statute 1s
unconstitutional on its face, the State may not enforce the statute under any circumstances.

Women’s Med. Prof. Corp. v. Voinovich, 130 F.3d 187, 193 (6th Cir. 1997).

This distinction underscores the point that SFR addressed the as-applied challenge and
not a facial challenge since that plaintiff should have survived the motion to dismiss where its

complaint alleged that the statutorily required notices were given, not whether the statutorily

22

required notices were insufficient as a matter of law to protect the lender’s due process rights.

* There, U.S. Bank made an as-applied — not facial — challenge to the HOA’s compliance with
the notice provisions of the statutes, arguing that “the content of the notice it received” was not
specific enough to satisfy statutory requirements. 334 P.3d at 418.
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Indeed, the Supreme Court never addressed whether notice was or was not constitutionally
required. This distinction also demonstrates that it would not matter to a facial challenge if, in an
individual case, the lender had acfual notice but the statutes permit the taking without requiring
notice.

This Court need only evaluate whether the terms of the statutes themselves violate a
constitutional right. This is a purely legal issue appropriate for determination even at the motion
to dismiss stage. Ezell, 651 F.3d at 697. For the reasons set forth below, NRS Chapter 116 is
unconstitutional because its “opt-in” notice provisions do not comply with the due process

requirements.

2. Due Process Requires That Lienholders Receive Notice Prior To Foreclosure Of
Real Property.

The due process provisions of the United States Constitution require that “at a minimurm,

[the] deprivation of life, liberty or property by adjudication be preceded by notice and

opportunity for hearing appropriate to the nature of the case.” Mullane v. Central Hanover Bank

& Trust Co., 339 U.S. 306, 314 (1950).” The United States Supreme Court has established the

well-settled rule that state action affecting real property must be accompanied by notice of the
action. “An elementary and fundamental requirement of due process ... is notice reasonably
calculated, under all circumstances, to apprise interested parties of the pendency of the action

and afford them an opportunity to present their objections.” Tulsa Prof. Collection Services, Inc,

v. Pope, 485 U.S. 478, 484 (1988).

The Court made this point particularly clear in Mennonite Bd. of Missions v. Adams,

*» The Nevada Supreme Court has “consistently relied upon the [United States] Supreme Court’s
holdings interpreting the federal Due Process Clause to define the fundamental liberties protected
under Nevada’s due process clause.” State v. Eighth Jud Dist. Ct. (Logan D.), 306 P.3d 369, 377
(2013); Hernandez v. Bennett-Haron, 287 P.3d 305, 310 (2012) (holding that “the similarities
between the due process clauses contained in the United States and Nevada Constitutions, permit
us to look to federal precedent for guidance as we determine whether the procedures utilized ...
are consistent with the due process clause set forth in the Article 1, Section 8(5) of the Nevada
Constitution.”) (citing Rodriguez v. Dist. Ct., 120 Nev. 798, 808 n. 22, 1 02 P.3d 41, 48 n. 22
(2004) (“[t]he language in Article I, Section 8(5) of the Nevada Constitution mirrors the Due
Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution™)).
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holding that any party with an interest in real property subject to deprivation must receive actual
notice of the event that causes the deprivation. 465 U.S, 791 (1983). Moreover, “[n]otice by mail
or other means as certain to ensure actual notice is a minimum constitutional precondition to a
proceeding which will adversely affect the liberty or property interests of any party, whether

unlettered or well versed in commercial practice.” Mennonite, 462 U.S. at 798. While diligence

may differ depending on the context, Mennonite requires that reasonable steps be taken to

provide actual notice to interested parties. 462 U.S. at 795-800.

a. Statutory “opt in” notice provisions do not satisfy Federal due process
requirements.

“Opt-in” notice provisions have repeatedly been held to violate Constitutional due

process requirements. In the years following the Mullane and Mennonite decisions, several states

attempted to circurnvent notice requirements when real property was at issue. Among the most
popular was the use of an “opt in” provision — meaning that a state’s foreclosure statute would
require no notice to interested parties unless that interested party affirmatively requested such

notice, as is the case here. For example, in Small Engine Shop, Inc. v, Cascio, 878 F.2d 883, 893

(5th Cir. 1989), the Fifth Circuit analyzed Louisiana’s “opt in”” clause and concluded it did not
satisfy due process requirements because it did not mandate notice to all interested parties.
Instead, just like NRS Chapter 116, it required an individual or entity to affirmatively request

notice. Id. at 885-86. This “burden-shifting” was at the center of the controversy. The court

applied Mennonite and Mullane and held that the statute failed Mennonite’s allocation of notice

burdens. Id. at 890. Thus, where a statute’s sole notice provision 1s a burden-shifting “opt-in”
provision, like NRS Chapter 116, the statute is unconstitutional because it does not meet Federal

due process requirements.

b. Nevada’s “opt in” Statute does not satisfy the minimum notice requirements
mandated by the Supreme Court, rendering the statutes void and
unenforceable.

NRS Chapter 116 does not include any express or mandatory notice provision requiring
notice to the lender. This is the primary constitutional defect. While the statutes expressly

address notice requirements in four separate provisions, none of them mandate actual notice to
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the lender. Instead, each requires the lender to “opt in” and affirmatively request notice, as
detailed below.

NRS 116.31162 governs the mailing of notice of delinquent assessments but only to “the
unit’s owner or his or her successor in interest.” It does not require that an HOA provide any
notice to the lender of the delinquent assessment, in violation of due process requirements.

NRS 116.31163 governs the mailing of the notice of default and election to sell but only
to “Each person who has requested notice pursuant to NRS 107.090 or 116.31168; [and] Any
holder of a recorded security interest encumbering the unit’s owner’s interest who has notified
the association, 30 days before the recordation of the notice of default, of the existence of the
securtty interest.” This express notice provision does not require mandatory notice to the lender,
again i1_1 violation of basic due process requirements, and each subsection instead governs how to
“opt 1n” and request notice. Reference therein to NRS 107.090 and 116.31168 does not save this
provision, as both govemn a request for notice (and further fail as detailed below).

NRS 116.31165, governs mailing the notice of sale, but again only to

Fach person entitled to receive a copy of the notice of default and election to sell notice
under NRS 116.31163; [and] The holder of a recorded security interest or the purchaser
of the unit, if either of them has notified the association, before the mailing of the notice
of sale, of the existence of the security interest, lease or contract of sale, as applicable.

This third notice provision does not mandate affirmative, actual notice to the lender, again in
violation of due process.

NRS 116.31168, “Foreclosure of liens: Requests by interested persons for notice of
default and election to sell...,” also unconstitutionally shifis the burden to lenders, requiring they
“opt in” to receive notice of foreclosure as under NRS 107.090 “as if a deed of trust were being
foreclosed” with a request that “must identify the lien by stating the names of the unit’s owner
and the common-interest community.” Moreover, NRS 116.31168 only applies to a notice of
default and election to sell and does not apply to any other form of notice —specifically, the
notice of trustee’s sale.

The reference in NRS 116.31168 to NRS 107.090(3) (notice of default) and (4) (notice of

sale) does not save the statute since these sections cannot apply to lenders for purposes of notice
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