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because their interest is not “subordinaie to the deed of trust” (emphasis added) — their interest is
the deed of trust. This inconsistency makes it unlikely that any HOA or its foreclosure trustee
would understand they must give notice to the holder of that first deed of trust. As the dissent in
SFR acknowledged, “The means employed must be such as one desirous of actually informing
the absentee might reasonably adopt to accomplish it.”* 334 P.3d at 422 (citing Mullane, 339
U.S. at 315. NRS 116.31162-116.31168 fail this requirement.

The Nevada Legislature knows how to draft an express notice requirement- it has done so
in many places throughout the statutes. But as to lenders, NRS Chapter 116’s notice provisions
are constitutionally flawed, rendering the statutes invalid on their face. Accordingly, Plaintiff
cannot prevail on any of its claims against Nationstar since its claim to title is founded on a
statutory scheme that is facially unconstitutional. Instead, judgment should be entered in favor

of Nationstar as a matter of law because the foreclosure sale 1s unconstitutional.

J. NRS CHAPTER 116’S NON-JUDICIAL FORECLOSURE PROVISIONS
VIOLATES THE TAKINGS CLAUSES OF THE UNITED STATES AND
NEVADA CONSTITUTIONS.

The Fifth Amendment to the U.S. Constitution prohibits “private property beling] taken

for public use without just compensation.” U.S. Const. Amend. V.; Chicago, B & Q.R. Co. v.

Chicago, 166 U.S. 226, 228-29 (1897). The Nevada Constitution likewise provides that
“[p]rivate property shall not be taken for public use without just compensation having been first
made.” Nev. Const., Art. 1., Sec. 8. As the Nevada Supreme Court has held, the Takings Clause
of the Nevada Constitution is more protective of property rights than the United States

Constitution. McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 670, 137 P.3d 1110, 1127 (2006).

Nonetheless, permitting the extinguishment of a first deed of trust in favor of a de minimis

homeowners’ association lien to recover several months of assessments is a taking that violates

both Constitutions.

The Nevada Supreme Court held in McCarran that “a per se regulatory taking occurs

when a public agency seeking to acquire property for a public use enumerated in NRS 37.010
fails to follow the procedures set forth in NRS Chapter 37. Nevada’s statutory provision on

eminent domain, and appropriates or permanently invades private property for public use without

Page 27 of 37
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first paying just compensation.” 137 P.3d at 1127. SFR’s interpretation of NRS Chapter 116 has
done precisely that: transferring property free and clear of a beneficiary’s rights under a deed of
trust without just compensation is a regulatory taking.

A lien is undoubtediy “property” within the meaning of the Takings Clause. United
States v. Sec. Indus. Bank, 459 U.S. 70, 76-77 (1982). Thus, the extinguishment or destruction

of a lien can be a taking under the Clause. Id. at 77-78. The U.S. Supreme Court has struck
down a regulation that impermissibly took a bank’s security interest in its own collateral. In

Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 580-81 (1933), the Court held the

Frazier-Lemke Act unconstitutional because it allowed farmers to buyer their property at the
current appraised value on a deferred payment plan. The Act’s infringement of a mortgagee’s
right to recover full payment before being divested of its security interest was impermissible
because that is “the essence™ of a mortgage. Id. The Court held the Act impaired substantive
property rights and that the Filth Amendment eminent domain proceedings and compensation

were required to alter the mortgagee’s interest in such a way. Id. The Court concluded:

For the Fifth Amendment commands that, however great the nation’s need,
private property shall not be thus taken even for a wholly public use without just
compensation. If the public interest requires, and permits, the taking of property
of individual mortgagees in order to relieve the necessities of individual
mortgagors, resort must be had to proceedings by eminent domain; so that,
through taxation, the burden of the relief afforded in the public interest may be
borne by the public.

Id. at 601-02.
Similarly, in Armstrong v. United States, 364 U.S. 40, 48 (1960), involving

materialman’s liens for materials delivered to a contractor for use in construction navy boats, the
Court held that the government committed a taking when it took title to and possession of the
vessels, because that made it impossible for the materialman to enforce their liens. Id. The
Supreme Court explained that the “total destruction by the Government of all value of these
liens, which constitute compensable property, has every possible element of a Fifth Amendment

‘taking’ . . .” Id. In other words, the lienholders had compensable property, but “[1]mmediately

Page 28 ol 37
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afterwards, they had none.” Id. *“This was not because their property vanished into thin air,” but
rather because the value of the liens had been destroyed. Id.

Just like the liens in Armstrong, the value of Nationstar’s lien has been purportediy

destroyed and impermissibly taken. It is of no consequence that in Armstrong the governiment

itself physically acquired the liened property at issue. A “takings analysis is not necessarily

limited to outright acquisitions by the government itself.” Sec. Indus. Bank, 459 U.S. at 77-78

(citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)). “[S]imply
impos{ing] a general economic regulation,” which “in effect transfers the property interest from af
private creditor to a private debtor” constitutes a governmental taking. 459 U.S. at 78.

NRS Chapter 116 is a direct product of government conduct and regulation. The
government has not only created a statutory lien for associations but has elevated the lien over
first in time deeds of trust. This lien was designed for public use in support of common interest
communities for the maintenance of common areas and units within the community. The
government further has created the “opt-in” or fast and loose statutory foreclosure scheme which
associations can use to extinguish other prior lienholders without justly compensating them. The
foreclosure provisions of NRS Chapter 116 constitute a taking in violation of the U.S. and

Nevada Constitutions. Therefore, the Court cannot allow Plamntiff to take free and clear title of

Nationstar’s first Deed of Trust.

K. THE SFR DECISION SHOULD NOT BE APPLIED RETROACTIVELY TO
PERMIT EXTINGUISHMENT OF NATIONSTAR’S DEED OF TRUST.

The SFR decision was issued September 18, 2014, displacing over 20 years of practice
with respect to the relationship of first deeds of trust to HOA assessment liens. The decision

should not be applied retroactively to permit extinguishment of Nationstar’s Deed of Trust.

In Chevron Oil Co. v. Hudson, 404 U.S. 97, 106-07, 92 S.Ct. 349, 355, 30 L.Ed.2d 296

(1971}, the U.S. Supreme Court expanded the application of the doctrine of nonretroactivity

outside the criminal area, in both constitutional and nonconstitutional cases. The Court noted

In our cases dealing with the nonretroactivity question, we have generally considered
three separate factors. First, the decision to be applied nonretroactively must establish a
new principle of law, either by overruling clear past precedent on which litigants may
have relied, (citation omitted) or by deciding an issue of first impression whose resolution
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was not clearly foreshadowed (citation omitted). Second, it has been stressed that “we
must . . . weigh the merits and demerits in each case by looking to the prior history of the
rule in question, 1ts purpose and effect, and whether retrospective operation will further
or retard its operation.” (Citation omitted.) Finally, we have weighed the inequity
imposed by retroactive application, for “[w]here a decision of this Court could produce
substantial inequitable results if applied retroactively, there is ample basis in our cases for
avoiding the “injustice or hardship’ by a holding of nonretroactivity.” (Citation omitted.)

In this case, SFR should be applied prospectively only, for it establishes a new principle of law
by averruling clear past precedent on which litigants may have relied and by deciding an issue of
first impression whose resolution was not clearly foreshadowed. Weighing the merits and
demerits by looking to the prior history of NRS 116.3116 et seq., in general, and NRS
116.3116(2), in particular, its purpose and effect, favors prospective application only.

There is ample basts for avoiding the injustice or hardship by a holding of non-
retroactivity:

o For nearly two decades, homeowner’s associations and first mortgagees jointly believed
that the first mortgage survived the homeowner’s association’s non-judicial foreclosure —
as evidenced by many CC&Rs providing “mortgagee protection clauses” to this day.
What happens to older sales now? Does the purchaser at a homeowner’s association sale
in 1993 now hold title or does the person who bought the same property from the
foreclosing first mortgagee? Large numbers of properties sold at homeowner’s
association non-judicial sales over the last couple of decades could now be tied up in title
disputes. Applying the SFR decision prospectively and requiring judicial foreclosure to
establish their super-priority status for past liens will eliminate this risk.

e The SFR decision must however be viewed in accordance with the Official Comments to
UCIOA § 3-116 (1982): “[T]he 6 months’ priority for the assessment lien strikes an
equitable balance between the need to enforce collection of unpaid assessments and the
obvious necessity for protecting the priority of the security interests of lenders.”
(Emphasis added.) By initially adopting UCIOA (1982), the Legislature implicitly
recognized this equitable balance. The Majority abandoned the balance and advanced
only the interests of the homeowner’s association — and more particularly, the interests of

the investors or speculators like Plaintiff. To restore the balance, the Court should adopt
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prospective application, requiring the homeowner’s association to judicially foreclose to
establish a super-priority, for all loans and deeds of trust executed prior to September 18,
2014,

Applying the SFR decision retroactively creates administration problems under NRS
116.31164(3){(c) avoided by judicial foreclosure to establish the super-priority for past
liens. That statute does not account for the fact that the liens may include super-priority
and sub-priority portions and provides for renmbursement of expenses which do not enjoy
super-priority under NRS 116.3116(2){(c), before satisfaction of the first mortgage.
Prospective application avoids both these problems since a non-judicial sale for past liens
would not trigger the super-priority and the entire homeowner’s association lien would be
superior to all lienholders subordinate to the first mortgage so all the expenses are
properly recoverable against them.

While the SFR decision accepted as true the allegation in the complaint that that
homeowner’s association gave all statutory notices, many homeowner’s associations did
not give those notices and are exposed to enormous liability to the first mortgagees whose
interests would be extinguished by prior sales, likely to exceed the E&Q insurance
carried by the homeowner’s associations.

Applying the SFR decision retroactively creates problems due to the lack of guidance
whether the homeowner’s association must provide the 9-month amount and accept the
amount from the mortgagee in every instance, The lack of guidance puts the burden on
homeowner’s associations to choose whether to give notice, give the 9-month quote, and
accept the 9-month payoff. Applying retroactively exposes homeowner’s associations
who choose wrong to significant liability for wrongfully foreclosing out the first
mortgagee’s interest, as well as the cost of defending those suits. Applying the SFR
decision prospectively such that the past liens require judicial foreclosure to establish
super-priority will rescue them from liability if they did not give notice of its sale to the
first mortgagee or provide it with or accept the 9-month payoft amount.

Applying the SFR decision retroactively eliminates the important borrower protections
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designed to help borrowers stay in their homes under the Foreclosure Mediation Program,

Homeowner Bill of Rights (“HOBR?”) and CFPB* regulations, with which the

homeowner’s associations need not comply. Applying retroactively undermines the

intent of these rules by allowing a homeowner’s association to foreclose ahead of a deed
of trust and eliminate the very thing the lender is working with the borrower to preserve.
e Applying the SFR decision prospectively will permit the lenders to establish and manage

“an escrow account, loan trust account or other impound account for advance

contributions for the payment of assessments” created upon the adoption of NRS

116.3116(3), effective October 1, 2013,

These reasons mandate appiication of the SFR decision prospectively only: For past liens,
there could be no super-priority without a judicial foreclosure action and there could be no
extinguishment of the first Deed of Trust. For future liens, the homeowner’s associations, the
lenders and the borrowers and the buyers are all apprised of the effects of the assessment lien and
enforcement through non-judicial foreclosure and can plan accordingly. Prospective application
avoids the horrific impact that the retroactive application of the SFR decision would likely have
on borrowers, HOAs, property values and sales, first mortgagees, the courts, investors, and new

loan originations in Nevada.

.. NATIONSTAR REQUESTS LEAVE TO CONDUCT DISCOVERY AS THERE
ARE MATERIAL ISSUES OF FACT.

Plaintiff has called its motion simply a motion to dismiss, which means the Court must
generally take all allegations of the Counterclaim as true and view them in the light most
favorable to the non-moving party. To the extent that motion however presents new “matters
outside the pleading..., the motion shall be treated as one for summary judgment and disposed of]
as provided in Rule 56, and all parties shall be given reasonable opportunity to present all

material made pertinent to such a motion by Rule 56.” N.R.C.P. 12(b). Taking the allegations of

* 12 C.F.R. 1024.41(f), concerning “dual-tracking,” prohibits a servicer from making the first
notice or filing required for a foreclosure process until a mortgage loan account is more than 120
days delinquent.
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the Counterclaim as true, the Court must deny the Motion to Dismiss, as Nationstar has
demonstrated “claim[s] upon which relief can be granted.” N.R.C.P. 12(b)(5). The only way
Plaintiff could prevail is to go beyond the allegations and present evidence that all the notices
were given to Nationstar and tender was refused, among other things. Therefore, to the extent
these matters are considered by the Court, the motion must be treated as a motion for summary
judgment. The motion must therefore stand up to the legal standard for summary judgments, and
Nationstar may oppose the motion as if it were a motion for summary judgment. In other words,

Nationstar, as a party defending a motion for summary judgment, must be given a reasonable

opportunity to complete discovery to show a genuine issue of material fact. See Ottenheimer v.

Real Estate Div. of Nev. Dept. of Commerce, 91 Nev. 338, 535 P.2d 1284 (1975); Harrison v.

Falcon Products, Ine., 103 Nev. 558, 746 P.2d 642 (1987). A court may, in its discretion, refuse

to prant summary judgment if the motion is made at the early stage of discovery because further

development is needed to assist with a decision. See Collins v. Union Federal Sav. & Loans

Ass’n, 99 Nev. 284, fn. &, 662 P.2d 610 (1983) citing 10 Wright & Miller, Federal Practice &
Procedure: Civil § 2728 at 558 (1978).

Nationstar requests leave to conduct discovery. A 16.1 conference has just been
conducted in this case. The documents and correspondence of the HOA and its foreciosure
trustee Leach Johnson have not been produced, nor have the depositions of their Rule 30(b)(6)
designees been taken to clarify the content of the documents and to address material, disputed
facts in this matter. These documents bear on the issue of the nature and sufficiency of notice
and compliance with all statutory requirements for a non-judicial foreclosure sale. What was the
amount of the lien? Were only permissible items sought in the lien? Were the foreclosure notices
sent by certified mail to Nationstar or its agents, servicers or trustees? Was Nationstar or its
agents, servicers or trustees given notice that the Deed of Trust could be extinguished by the
HOA Sale? Was Nationstar or its agents, servicers or frustees given notice that they had a right to
cure the deficiency and prevent the HOA Sale? These are just some of the unanswered questions
of material fact discovery would explore.

In any event, the discovery still needed 1n this case includes requests for admissions,
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interrogatories, requests for production to Leach Johnson and the HOA followed by depositions
of the same parties. Plaintiff obviously is the one with knowledge as to what notices it had as to
the HOA sale and what knowledge it had as to any super-priority lien. It is also within its
knowledge as to whether publicly recorded documents were reviewed and whether Plaintiff
contacted a title company regarding the insurability of title before and after the HOA sale. Also,
it 1s within Plaintiff’s knowledge as to what communications it had with the HOA and any of the
other bidders or investors about the HOA sale and the policy and procedures regarding handling
of a super-priority lien. These issues of fact are all relevant to prove or disprove Plaintiff”s status
as bona fide purchaser and the commercial reasonableness of the HOA sale. Finally, Plaintiff
has knowledge as to how it has been using the property (e.g. lease/renting) which is relevant to
Nationstar’s unjust enrichment claim.

Similarly, discovery is needed as to Leach Johnson and the HOA and its policies and
procedures for handling super-priority liens and payments; and the time, manner and place of the
HOA sale including what notices were sent, published and posted, and how many bidders were
at the HOA sale. An accounfing of the amounts stated in the Notices of Delinquent Assessment,
Notice of Default, Notice of Sale, and Foreclosure Deed is needed. Additionally, the disposition
of the funds allegedly paid for the Property, and the commercial reasonableness of the sale also
warrant investigation. Finally, if necessary, Nationstar would use an expert to opine and testify

regarding the value of the Property at the time of the HOA sale in support of its commercial

unreasonableness claim.
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V.

CONCLUSION

Based on the above, Plaintiff’s Motion to Dismiss should be denied and Nationstar’s

Countermotion for Summary Judgment should be granted. In the alternative, Nationstar’s

Countermotion for Continuance should be granted to permit discovery to oppose Plaintiff’s

Motion to Dismiss.

DATED thisZ.¥/day of April, 2015.

WRIGHT, FINLAY & %AK:;’IZ”E

Déna Jonathdfi Nitz, Esq.
Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitz(@wrightlegal net
cerowton(@wright]egal.net

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding NATIONSTARS

OPPOSITION TO PLAINTIEF’S MOTION TO DISMISS COUNTERCLAIM AND, IN
THE ALTERNATIVE, MOTION FOR CONTINUANCE, AND ITS COUNTERMOTION

FOR SUMMARY JUDGMENT filed in Case No. A-13-689240-C dees not contain the social

security number of any person.

DATED this ¥ day of April, 2015.

WRIGHT, FINLAY P___Z,AK‘,JXLP
P // /
Dana Jondthon Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada 89117
dnitz@wrightlegal.net
ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant,
Nationstar Morigage, LLC
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CERTIFICATE OF SERVICE
] HERBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; that

service of the foregoing NATIONSTAR’S OPPOSITION TO PLAINTIFF’S MOTION TO

DISMISS COUNTERCLAIM AND, IN THE ALTERNATIVE, MOTION FOR
CONTINUANCE, AND ITS COUNTERMOTION FOR SUMMARY JUDGMENT was
made on the 3@_ day of April, 2015, by depositing a true copy of same in the United States Mail,

at Las Vegas, Nevada, addressed as follows:

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq. Ltd.
376 East Warm Springs Road, Suite 125
Las Vegas, NV 89119

Y i
i ;i
"‘%: '*..‘,.......--'h-/ff{.f’. éa—w-““"““'“"“ T ety

An Employee of WRIGHT, FINLAY & ZAK, LLP
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APN: _163-19-310-013

WHEN RECORDED. RETURN TO:

WiL.BUR M. ROADHOUSE, E5Q.

Goold Patterson DeVore Ales & Roadhouse
4496 South Petos Road

Las Vegas, Nevada 89121

(702) 436-2600

(Space Above Ling for Recordar's Lisa Only)

DECLARATION
OF
COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS

FOR

NAPLES

(2 Nevada Residential Cornmon-interest Planned Community}
CLARK COUNTY, REVADA

JAO513



Bhi
uutj'
TABLE OF CONTENTS

Page
ARTICLE 1 - DEFINITIONS : . e e 2
ARTICLE 2 - OWNERS'PROPERTYRIGHTS .. ... . .. . ... 8
Sectaon 2 1 Cwners’ Easements of Enpoyment . e e e 8
Sechion 2 2 Easements for Park e e e e e 9
Section23  Easements for Vehicularand Pedestrian Traffic ... ... .. ... .. ... .. 9

Section 2 4 Easement Right of Dedlarant Incdeni to Construction,
Markeling and/or Sales Actvities ... .. ... ... ..., e e 9
Section 2 5 Easements lor Public Serwice Use ... .. .. ................. 10
Section 26  Easements lar Water, Sewage. Utilty, anu Imgahm Purposes ... .. 10
Secion 27  Addtonal Reservation of Easemn!s e e e e 10
Section 2 8 WawerofUse . .. .. L .. 1
Section 2.9 EasementDala . .. .. ... . ... .. e e 11
Section 2 10 Owners’ Right of Ingressand Egress .. ........... ...l 1
Section 211 No Transler of fnterest in Common Elements .. ................. 11
Setlion 2 12 TaKes . . e e e e .11
ARTICLE 3 - NAPLES HOMEOWNERS ASSQCIATION .. .. ... .. .. ... i 12
Sectan 3 1 OrjanzabonofAssocsation . . ... .. . ... ... ... e 12
Secton32 Dutes, PowersandRighls ...... .. .. .. ... ... ... . ... ... ... 12
Section 33 MembershiD ... .. 12
Section 3 4 Transferof Membership . ... ... .. . i i i e 12
Section 35 Articlesand Bylaws . . .. ... ... e 13
Seclion 36 Board of Directors ... .. ... e e e e 13
Secton 3 7 Declarant's Control of the Board . e e e 14
Sechom 3 8 Controiof Board by Owners . ., ... .._... ..... ........ 15
Secthion 39  EectonofDireCtors. . . .. ... . .. e 15
Section 310 BoardMeelings . .. ... ... .. L L 15
Section 311 Atiendance by Owners at Board Meehngs Execulive Sessions .. ... 16
ARTICLE 4 - VOTING RIGHT S . L et e e e e e e 17
Sechond 1 Owners' Voling R:ghts ................................... 17
Section 4 2 Transfer of Vating Rights .. . .. e e e 17
Secton 4.3  Meetings of the Me hip ................................ 17
Sechon44  Meehling Notices: Agendas:Minufes ... ... .. ... ... ... ... ... 18
Section 4 5§ Record Date . ... e e e e 18
Section 4 6 PrOXIES . L e e .. 19
Section4 7 T o o 1 4 P 19
Sechion 4.8 Vo {70 3 20
Section49  Action By Wntten Consent, Without Meeting .. .... ............ 20
Section 4 10 Adjoumed Meetings andNotice Thereof . .. ... .......... ... ... 20
ARTICLE 5 - FUNCTIONS QF ASSOCIATION .. ...... Ch ey e e e 21
Secton 5 1 Powers and Dulies . .. . e e e e e e 21
Secton 5 2 Rules and Regulatons | . e e e e 23
Section 53 Proceedings ... e e e 24
Section 54  Addiional Express Limitalions on Powers of Association ... .. ... 27
Section55 Manager . . L L. e Y
Sectien 56 ln:,pecl.on of Books and RECOMIS . .. .o oo e 29
Secion37  ContmungRghtsofDeclarant ... ..., .. .. ... ... ... ... ... 2g
Secion 58  ComphancewsthApplicable laws . .. .. ... . ... ........... . 29
ARTICLE 6 - COVENANT FOR MAINTENANCE ASSESSMENTS .. ................. )
Secton 6 1 Personal Obligabonof Assessments ... . ... .. ... ... ...... 30
SecionB2 Assocatonbunds .. L L L 30

- ] -

JAOS514



Section g 3
Seclicn 6 4
Section6 5
Sechon 6 6
Section 6 7
Section g 8
Section B9
Section 6 10
Section 6 11

Reserve Fund, Reserve Studies
Budget, Reserve Budget

Limitahons on Annuat nssessmem Inueases .

imitiai Capaital Contnbubons to Assooiabon
Assessment Commencement Date |
Capnal Assessments . ..
Uniform Rate of ﬁssessment

Exempt Property
Special Assessments |

ARTICLE 7 - EFFECT OF NONPAYMENT OF ASSESSMENTS

---------

LI}

------

----------

RERBELRLEY

REMEDIES OF THE ASSQOCIATION .. ...... . ... ... ... H
Section 7 1 Nonpaymentof Assessments ... .. ... ... ... ... ... i 34
Secton72  Nobhce of Delmguent Installment ... ... .. ... .. .. ........... 34
Secton 73  Notce of Defaultand Electionta Sell .. ... ... .. ... .. ....... 34
Secbon 74  Foredlosure Sale .. .. .. L a5
Secton75 LmitabononForedosure .. ... ... ... . L. .. 35
Sechon 7 6 CureofDefaull . ... ... .. . e e a5
Section 77 Cumulative Remedes .. .. ..., . ... ... . ... ... 35
Secton 78 MontgageeProtection ... ...... ... ... . Lol aS
Secton 79  Prontyof AssessmentLien . ... ... ... .. ... . 36

ARTICLE B - ARCHITECTURAL AND LANDSCAPING CONTRC}L .................... 36
SectionB 1 ARC . e e e e e e 36
Secton 82  Review of Pians and Speoficalions . ... ... ... .. .. ... . ...... 36
Secton B3 Meebngsofthe ARC . ... .. ... ... L. L e 38
Section 84 NoWawnerofFulure Approvals . ... ..., . ... .. . . .iiun-... 34
SectionB8S CompensalionofMembers . ... ... . .. ... ... ..o L. 38
Section 86 Correction by Owner of Nonconforming ltems ..., . ......... ... a9
Secton 87  Scopeof Review .. ... .. e, 40
Secion B8  Vanances ... .. .. ... e 40
Secton 8% Non-Luability for ApprovalefPlans ... ............... . 40
Sechon 8 10 DeclarantExemption . . . .. .. L. e 40

ARTICLE & - MAINTENANCE ANDREPAIROBLIGATIONS . . ... .. .. .. . ..... ...... 41
Secron 91 Mamtenante Obiigabons of Ownets ... . ... ... ... .. 41
Section 92  Mamntenance Dbligations of Assoqation ....................... 41
Secton 83 Damage by Ownersto CommonElements . . ... ... ............ 41
Secticn 94 Damage and Destnuclion Affecting Mllngs and Duty lo Rebuikd | . 42
Sectpn 85  PartyWalls ... e 42
Sechon 9 € Penmeler Walls . e e e s e 42
Sechon 97 Installed Landscaplﬂg e e e e e 43
Secton 98  Modfication of Imp-rmements ............... 44

ARTICLE 10 - USE RESTRICTIDNS ....... a4
Secuon 10 1 n?__ Famly Residence .. . o 44
Section 10 2 urther Subdrnasion . 0 L, . 45
Secoon 103 Insuramce Rates . .. L. L L L L0 oL e .45
Secion 104 Anwmat Restncbons . ... . ... L L. L. 45
Sechion 105 RNUSBNCES . . ... . ... i e 46
Secticn 106 Extenor Mamtenance and Repair, Dwner’: Obhgahons ......... L 47
Section 107 Drar e e e 47
Sechon 108 Water upp%y and Sewer Syslemﬂ e e e e 47
Secton 109 NoHazardous Activities . ... ... .. .. ... ... ... 47
Sechon 1010 NoUnsighlyAsticles . . ..... . ... . ... .. .. . . . .. 4’
Section 10 11 No Temporary Structures .. ...... . . ........... oo, 43
Section 1012 NoDnlling . ... ... .. . . .. .. ... 43
Sechon 1013 Alteralions . .. ... ... . ... ... e .43
Section 10 14 Signs e e e 43
Section 10 19 Improvermemnts . ... ... .. i e e 45

JAOS515



é:‘:" Y] n; vy,
st
Section 10 16 Antennas and SateflifeDishes ... ... ... ....... ... .. ... .. 49
Section 1017 Landscaping .. ... ... i i e e e )
Section 10.18 Prohibited Plant Types . ... ... ... ... .. . . ... 50
Section 10.19 Parkingand VehicularRestictions . ..... .................... &1
Section 10.20 Sight Visibility Restriction Areas .. ... ... ... .. ... ... .. ... 51
Secton 10 21 Prohibited Direcd Acoess . ... .. e e e e 52
Section 10.22 NOWaEIVES ... . e e 52
Section 10.23 Dedarant Exemnpbon .. ... ... . e 52
ARTICLE 11 - DAMAGE TO OR CORDEMNATION OF COMMON ELEMENTS . ..... ... 52
Section 11,1 DamageorDestruchon . ...... . ... . ... ... ... .. ... 52
Section 112 Condemnalion . . ... ... ... .. .. . ittt iiiia i 93
Secton 173 Condemnation{nvolvingalnit . ... .. . ... ... ... ... ... . .... 53
ARTMICLE 12 - INSURANCE . .. e e 53
Section 121 Casuait*; MSOMBOCE - o\ oo 53
Section 122  Liability and Other Insurance . e i aeeaa s 34
Secton 123 Fudeltyinsurance .. ... ... .. .. ... . ... e 54
Secion 124 Other lnsuranCe Provisions . ... ... . ... . ..ot rnnnnnn .. 55
Section 125 Insurance Obligabons of Owners .. ... ... . ... .. ... .. ... 55
Sechon 126 WaiverofSubrogation . . ....... ... ... oLl 55
Section 127 Notce of ExpimabonReguirements . ..., ........ .. ...... .98
ARTICLE 13 - MORTGAGEE PROTECTIONCLAUSE . ..... . ... . ... ... . ..., 56
ARTICLE 14 - DECLARANTS RESERVED RIGHTS . .. ... .. e e e e e e 59
Section 141 DeclarantsReserved Rights . .. ... .. ... .................... 59
Section 142 Exempuonof Dedarant .. .. .. .. e e e e e &0
ARTICLE 15 - ANNEXATION . .. e e e e e .. 61
Secbon 151 Annexation anroperty ........... e e e e 61
Sectior 152 Ammexabon Amendment . . . ... L. oL 61
Secion 153 FHANMAApproval . . ... L. e e .. B2
Section 154 Disclamers .. .. .. .. D e e e e 62
Section 155  Expansion ol Annexabie Area . e e e 62
Section 156 Conlraction of Annexable Area .. .. ... oo 62
ARTICLE 16 - ADDITIONAL DISCLOSURES, DISCLAIMERS AND RELEASES . ... ... .. 52
Section 16 1 Additional ohsclasures snd Disclaimers of Certain Matters ..., .. . . . 62
ARTICLE 17 - GENERAL PROVISIONS ... . .. .. ittt e e eeieee i 66
Sechon 171 Enforcement . ... . . e 66
Sechon 17.2  Additional Disclosures, Disclaimers and Releases of Certain Matiers . 68
Seclion 177.3 Dsdaimersand Releases . . .. .. . . ot ral
Secton 174  Severability ... ... ... ... e 71
SectOn 17 0 eI . e e e e e 71
Section 176 Inlerpretation .. ............. e e aaeaee v 71
Seclion 177 Amendment . .. ... L e 7
Secton 17.8  Notce of Change o Governing Documents . ... ........... 73
Secton 17.9 NoPublicRightorDedication ................. ... ... c.ov... 73
Section 17.10 Constructve Noticeand Accepltance . ... ... ... . ... . ..., 73
Sechon 17 11 NOUCES ... ... i e et e e e e 73
Section 17 12 Pronles and INCONSISIENCIES .. .. .. ... . ... ietiiirnnnennin, 73
Sechon 1713 Lmitedbiability . ... .. ... .. .. e R .
Section 17.94 BusmessofDedlarant ... ... ... ... i 74
Secton 17.15 Compliance WithNRSChapler 116, .. ... .. ..... ... .. .. ... .. 74
EXHIBIT T . . L e e e e 75
EXHIBIT *B" e e e e e e e e e e 76

JAO516



DECLARATION
oF
COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEISENTS
FOR

NAPLES

THIS DECLARATION (Dedaration”), made as of the 29" day of February, 2000, by
PERMABILT a Nevada corporation ("Dedarant™),

WITRESSETH:
WHEREAS:

A Deciaran owns certain real property locatad s Clark Courtty. Nevada, on wiech Declarant
mtends (0 subdnade, develop. construct, markel and sefl a single famdy detacheqd residontal comemon-
interes! planned commumsty. 1o be knowr 35 "NAPLES™, and .

B A portion of soed property. as more pasbcularty described in Exbebd "A® attached hereto,
shall constitute 1he property imhally covered by ttes Dedaration ("Ongenal Property™), and

C Declarant intends that. upon Recordation of this Declaration, the Original Property sha¥!
be a Nevada Common-interest Commurnity, as defined m NRS § 116,110323, and a Nevada Planned
Community, as defined in NRS § 116.110368 ("Community™): and

0. The name of the Community shall be NAPLES, and the name of the Nevada nonprofil
corporation organized i connecbon therewith shall be NAPLES HOMEOWNERS ASSOCIATION
{"Association™). and

E. Declarant further reserves the right from time to time 10 add all or any portion of certain
ather real property. more particularly described in Exhibit "B” herelo (“Annexabtle Area™); and

F The total maximum number of Unils that may (but need not) be created in the Community
i5 two hundred and twetve {212) aggregate Units ("Units That May Be Created™). ang

G Dedaranl interkts 1o deveiop and convey alt of the Onginal Property, and any Annexable
Area which may be annexed from time to ime thereto ("Annexed Property™). pursuant o a general ptan
and subject 1o certain protective covenants, condibons, restnctions, nghts, reservalions, easements,
equitable servitudes. hens and charges:; and

H. Declarant has deemed it desicahle_ for the efficient preservation of the value and amenities
of the Onginal Propecty and any Annexed Properly, to omganze the Assodiation, to which shall be
detegated and assignad the powers of owning, maintaining and administering the Cormon Elements (as
defined herem), administenng and enforcing the covenants and restrictions, and collecting and disbursing
the assessments and charges heremafter created. Dedarant will cause, or has cagsed, the Assocaton
to be formed for the purpose of exercsing such functions; and
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| This Declarabon is intended to set forth a dynanwe and fiexbie plan For governance
of the Community. and for the overalt development, administration, maintenance and preservation
of 3 unigue residental ooty in which the Owners enjoy a gquality life style as "good
neighthors”™,

NOW, THEREFORE Dedlarant hereby declares that all of the Osiginal Property, and, fromn
the date(s) of respective annexation, alf Annexed Property (coliectively, "Properties™) shall be hekd,
soid, conveyed, encumbered, hypothecaled, keased. used, ocoupied and improved subjec! o the
foliowang protecte covenants, condifions, restrictions, reservalions. easements, equitable
servitudes, liens and charges, all of which are for the puspose of uniformly enhancing and
protecting the value, attractiveness and desirability of the Properties (as defined in Article 1 hereaf),
n furtherance of a general plan for the protection, maintenance, subdivision, improvement, sale,
and lease, of the Properbes or any portion thereof. The protective covenants, conditions.,
restnclions. reservations, easernents, and eguitable servitudes sel forth herein shafl run with and
burden the Properties and shall be binding upon all Persons having or acguiring any nght, title or
intere-stin the Propertes, or any part thereol, their hetrs, successors and assigns; shall inure to the
benefit of every portion of the Properties and any interest therein; and shadl inure to the benefit of
and be binding upon. and may be enforced by, Dedarant, the Assocabon, each Owner and their
respective heirs, executors and administrators, and successive owners and assigns. Al Units
within this Communuly shall be used. mproved and devoled limited exdusively to single Family
residential use,

ARTICLE 1
DEFIRITIONS

Secthion 11 -Annexable Area” shall mean the real properly descnbed in Exdubit "B
hereto, all or any portion of whrch real property may from time to tirme be made subject o this
Dedaratian pursuan! to the provisions of Articke 15 hereof. At no time shall any portion of the
Annexable Area be deemed to be a part of the Community or a part of the Properbes until such
porhon of the Annexable Area has been duly annexed hereto pursuarnil to Articke 15 hereof,

Sechon1 2 "Annexed Property” shallmean any and all portion(s) of the Annexable Area
from tme to time added io the Properbes covered by this Dedlaration, by Recondation of
Annexation Amendment{s) pursuant o Amcie 15 hereol

Section1 3 "ARC” shall mean the Archilectural Review Committee created pursuant to
Artcle 8 hereof.

Section 1.4 “Arlicies” shall rean the Arlickes of Incorporation of the Association as fed
ot to be filed in the office of the Secretary of State of Nevada, as such Articles may be amended
fram bime to time.

Sectign 15  "Assessments” shall refer colectively 10 Anaual Assessments, and any
applcable Capilal Assessments and Special Assessments,

Section16  "Assessment, Annual® shall mean the annual or supplemental charge
aganst each Owner and his Unit, representing a portion of the Common Expenses, which are to
be paid in equal penodic (motthly or quarterly. as determined from tene o Bime by the Board)

2.
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nslaliments commencing on the Assessment Commencemen! Date. by each Owner (o the
Assopaahot: n the manner and proportions jrovided herem.

Secton 17 “Assessment, Capital” shall mean a charge against each Owner and his
Unit, representing a portion of the costs to the Assodiation for installation, construction. of
reconstruchon of any Improvements on any portion of the Common Elements which the Association
may from tirme to tme guthonze, pursuant to the pravisions of this Dedaration. Such charge shal
be levied amang all Owners and ther Units in the same proportion as Annuai Assessments.

Section 1.8 ~Agsessment, Special” shall mean a change against a particutar Owner and
his Unit, directly atiributable 10, or resnbursable by. that Owner. equad 1o the cost incurred by the
Assoaation for commechve acton, performed pursiant o the provisions of this Declaration, or a
reasonable fine or penalty assessed by the Assocaation, phus imterest and other charges on such
Speoal Assessments as provided for hesein,

Sechon 1.8 TAssessment Commencement Date” shall mean that date, pursuant to
Secton b 7 hereof, duly established by the Baard, on which Annual Assessments shall commence.

Secton 1 10 "Associabon™ shall mean NAPLES HOMEOWNERS ASSOCIATION. a
Nevada nonprofit corporation, is suctessors and assigns

Sectton 1 11 “Association Funds™ shall mean the accounts created for receipts and
drisbursements of the Association, pursuant to Article 6 hereof.

Section 1.12 "Benefinary" shall mean 3 Mortgagee under a Mortgage or a beneficiary
under a Deed of Trusl, as the case may be, and the assignees of such morigagee or beneficiary.

Section 1 13 "Beard” or "Board of Direciors” shali mean the Board of Directors of the
Asscoiation  The Board of Directors s an "Executive Boand™ as defined by NRS3 § 116.110345.

Section 1 14 TBudget™ shall mean a writlen, iterazed eshmate of the expenses to be
ncurred by the Assodiabion in performing s funchions under thes Declaration, prepased and
approved pursuant to the provisions of ttus Declaration,

Section 1.15  “Bylaws" shaill mean the Bylaws of the Association which have or will be
adopted by the Board. as such Bylaws may be amended from time to tirhe.

Secton 1,16  “Close of Esgow” shall mean the date on which a deed s Recorded
conveying a Unit from Dectarant to a Purchases.

Section 1.17 "Common Elements” shall mean il real property or interests therein {and
any personatl property} owned of leased by the Association, but shall exclude Units (other than
pasements on portions thereaf), as provided in NRS § 116.110318. Common Elements shalf
include all res! property in the Community {other than Units). including, but not necessanly iimited
to. all real property designated on the Plat as “Private Landscape Easement”, "Private Drainage
Easement”; "Publc Utility Easement,” or "Privale Street and Public Uittty Easement,” and any
Improvements respectively thereon, as "Common Eluments™ on the Plat, and lmgrovements
thereon. Without Imiting the generality of the foregoing, Commen Elements shall indude private
entry gates and entry monumentation, emergency access easements, utility easements, private
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sireets, street hghts, curbs and guiters, sidewalks and walkways (all of which may be kocated on
easements over portons of Lots), Common Element landscaping, and designated drainage and
sewer easement areas, all or some of which are or may be located on easements over portions
of Lots) Without kmiting the foregong, Declarant reserves the nghl, but not the obligation, in
Deciarant's cole discrebion. lo develop and mclude a common recreation:s? srea withn the
Communrly (which may mciude. but not necessarify be kmited o, a tot lot, park, and/or pool) a5 a
pan of the Common Elements of this Commamnity, as set forth in further detail in Articie 14, belowr.

Sechon 1.18  “Common Expenses”™ shall mean expenditures made by, or finandal
habwhibes of. the Assocabon. together with any aliocations to reserves, including the actual and
estimated costs of. maintenance. msurance, ranagement, operabon, repair and replacement of
the Common Elements; panting over or nemoving grafiiti on the exterior side of perimeter wals,
pursuant to Section 9 10 [Article 9 only has 8 sections] below, unpad Speaial Assessments, or
Capital Assessments, costs of any commonty metered uliliies and other commonly metered
charges for the Properties; costs of management and admenistration of the Association ckading,
but not imited 10. compensation paid by the Association lo Managers, accountants. attomeys and

employees. costs of all ublities, gardening, trash peckup and disptsal, and other services benefiting
the Comman Elements, costs of fire, casuatty and kability inswance, workers” compensation

msurance, and any olher Insurance covering the Common Elements or Properties or deemed
prudent ard necessary by the Board; costs of bending the Board, Officers, any Managers, or any
other Person handiing the funds of the Assodation; any statutonly requsred “ombudsman” fees;
taxes paxd by the Assooabon. amounts paid by the Assodation for dischamge of any ken or
encumbrance kevied agamst the Common Eiements or Properties, or poriions thereof; costs of any
other item or terms meoumed by the Association for any reason whatsoever in connection with the
Propertias, for the benefit of the Owners; prudent reserves: and any cther expenses for which the
Assocaation 1s responsible pursuant 1o this Declaration or pursuant to any apphicable provision of
NRS Chapter 116

Section 1.19  “Community” shati mean a Cormvnorn-interest Comimenity, as defined in MRS
§ 116.110323, and a Planned Community, as defmed m NRS § 116.110368.

Section 120 “County” shall mean the county in which the Properties are located (ie..
Clark County, Nevada).

Secton 1.21  “Declamnt” shall mean PERMA-BILT. a Nevada corporaton, and its
successors and any Person(s) 1o which it shall have assighed any rights hereunder by express
wrilten and Recorded assignmenl (bul spedfically excuding Purchasers as definen in NRS §
116 110375).

Sechion 1 22 “Dedaration” shall mean this instrument as # may be amended from Bme
10 hme

Section 1 23 eed of Trust” shaill mean a montgane or a desd of trust, as the case may
be.

Sechon 124 “Director” shall mean a didy appointed or elected and cumrent member of
the Board of Directors.,

JA0520



l

i~
e
[ i T o5 ]
L3O
-
———tin ] B
c.r
i |

Sechon 1.25  "Dwelling” shafl mean a residential budding located on a Unit, designed and
intended for use and occupancy as a residence by a single Famdy.

Section 1.26  "Elqgible Holder” shall mean each Beneficiary, insurer and/or guarantor of
a first Mertgage encumbering any Unit, which tas fled with the Boasd a written request for
notification as {o relevant specfied matters.

Secion 1.27 “Exteriogr Wall(s)™ shall mean the exterior anly face of Penimeter Walls
(visible from pubhc streets or other areas outside of and generally abutting the exterior boundary
of the Propertes).

Secton 128 “Family” shall mean {a) a group of natural persons reiated to each cther by
blood or legally related to each other by mamiage or adoption, of (b) a group of naturat persons not
all 5o related, but who maintain a common household in 2 Dweling, ak as subject o and in
compliance with all apphcebile federal and Nevada laws and focal heatth codes and other appcable
County ordinances.

Section 1.29 “FHA" shall mean the Federal Housing Administration.

Section 1.30  TEHLMC” shafi mean the Federal Home Loan Mortgage Cotporation (2iso
krown as The Mortgage Comporation) created by Titie 1] of the Emergency Homa Finance Act of
1970, and any successors 10 such cotporations.

Section 1.31 “Fiscal Year™ shall mean the twehwe {12) month fiscal accountingg and
reporting penod of the Associahon selected from time to time by the Board.

Section 1.32 TFNMA" shall mean the Federal National Mortgage Association, a
govemnment-sponsored privale corporabon establshed pursuant o Title VIN of the Housng and
Urban Development Act of 1968, and any successors o such corparation.

Section 1.33 “GNMA" shall mean he Government National Morgage Association

admnisiened by the Unided States Department of Housing and Usban Development, and any
SUCCESSOrS 10 Such assocation,

Secton 1.34  “Goveming Documents” shall mean the Declaration, Articles, Bylaws, Plat,
and any Rules and Regulations. Any inconsistency among the Govermeng Docisments chall be
gaverned pursuant to Section 17,12 below.

Section 1.35 Tidentifying Number”, pussuant to NRS § 116.110348, shall mean the
number which identifies a Unit or: the Plat.

Sechron 1.36 TImprovement” shall mean any shructure or appurtenance thereto of every
type and kind, whether above or below the land surface, placed in: the Properties, inciuding but hot
limuted to Dwellings and other buiddings, wallways, waterways, sprinkier pipes, swimmng pools,
spas and other recreabional facilities, carports, garages, roais, driveways, parking areas, wals,
penmeter walts_ parly walls. fences, screening walis, block walls, relaining walls, stairs, docks,

landscapmg, antennae. hedges, windbreaks, patioc covers, radings. plantings, planted trees and
shrubs,. poles. sgns, storage areas, exterior air condioning andd witer-sollener fxtures or
equipment.

5.
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Section 1.37  "Lot™ shall mean the residential real properly of any residential lot to be
owned separalely by an Owner, as shown on the Plat (subject to Common Blement easements
over Lots as shown on the Plat, incuding, but not Endted 10, Private Streel easements).
MNotwithstanding the foregoing, in the event that certain Lots. shown as such on tha Plat, are
expressly designaled by Dedarant, in its sole and absolule discrelion, by separate Recorded
nstrument to constitule Commaon Elements {such as, for exaingdle, a common recreational area),
pursuant to Declarant’s reserved nights as set forth in Articla 14 below, then such specifically
designated Lots shall nat be Lots for purposes of this Declaation and the other Governing
Documents, but shall be conclusively deemed a portion of the Common Elements.

Section 1.38 “Manager” shall mean the Person, if any, whether an employee or
independent contracior, appomted by the Assocation and delegated the austhority to implement
certain duties, powers or functions of the Association as further provided in thes Declaration and
in the Bylaws.

Section 1.39 "Member,” "Membership™ “Member™ shall mean any Person haolding a
membership In the Associabon, as provided i this Declaration.  "Membership™ shall mean the
property, vohng and other rights and privileges of Members as provided heredn, together with the
cofrelative duties and obhgations, incudwig Kability for Assessments, contamed in the Governing
Documents.

Section 14C ~Morigage,” "Mortgagee,” “Mortgagor.” “Mosigage™ shall wmean any
unrebeased morigage or deed of trust or other simélar instrumeant of Record, given voluntarily by an
Owmer, encumberning his Urit 1o secure the performance of an obligation of the payment of a delxt,
wiuch will be released and reconveyed upon the complation oF such performance or payment of
such debt. The term “Deed of Trust™ or "Trust Deed™ when used herem shalt be synonymous with
the tenm "Mortgage.” "Morigage”™ shall not include any judgment ken, mechanic’s ken, lax ken, or
ather similary involuntary ben on or encumbeance of 2 Unit. The term “Mortgagese™ shall mean a
Person 1o whom 2 Morgage 15 made and shalt include the benehcary of a Deed of Trust
"Mortgagor™ shall mean a Person who mortgages hes Umit to another {i.e., the maker of &
Mortgage). and shall mclude the trustor of a Deed of Trust. *Trustor” shall be synonyrmous with the

term "Mortgagor.” and "Beneficiary” shall be synonymous with "Mortgagee.”
Section 141 "Notice and Heaning™ shall mean writien notice and a hearing before the

Board. at which the Owner concernid shall have an opportunity to be heard in person, or by
counsel at Owner's expense, in the manner further provided in the Bylaws.

Section 142 “Officer” shall mean a duly elected or appomnted and cusrent officer of the
Association.

Sechon 1.43  “Original Property™ shatl mean that real property described on Exhibd "A"
attached hereto and mcorporated by this eference herein, which shall be the indial real property
made subject to thts Dedaration, immediatefy upon the Recordation of this Dedaration.

Sechon 1.44  "Owner™shall mean the Person or Persons, incksding Declarant, holding fee

simple mierest of Record 10 any Unit.  The term "Ownes™ shall inciude sellers under executony
contracts of sale. but shali exclude Mottgagees.

.
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Sechon 1.45 “Permeter Wabs” shall mean the walls, mitiafly construcied by Dedarant,
and located generally around the exterior perimeler of the Properties.

Secton 146 “Person” shall mean a natural indhadusd, a comporation, or any other entity
with the legal nght to hold fitie 10 e property.

Sectgn 147  "Plat” shall mean the final plat map of CONQUISTADOR/TOMPIONS - UNIT
1. Recorded on Becember 27, 1999, in Book 92 of Plats, Page 68, as said plat map from time to
time may be amended or supplemented of Record by Dedlarant,

Sechon 148 Povate Streets”™ shall mean all private streets, nghts of way, street scapes,
and vehicuiar ingress and egress easements, m the Propesties, shown as such on the Piat.

Sechon 149 “Properbes”™ shali mean all of the Oniginal Propesty described in Exhibat “A"
attached hereto. logether with such portions of the Annexable Area, described nExhibit "B hergto,
a5 may from bme [0 bme heérealter be annexed theteto pursuant to Article 15 of this Declaration.

Sechon 150  Purchaser” shall have that meatung as provided in NRS § 116.110375.

Secbon 151 TRecord,” "Recorded,” TFiled” or Recondation” shall mezan, with respect to
any docurmnent, the recordation of such document in the official records of the County Recorder of
Clark Counly, Nevada.

Section 152 "Resdent” shall mean any Owner, lenand, or other person who is physicallty
residing in a Unit

Secton 1.53 “Rules and Regulations” shall mean the ndes ard regulations, if any,
adopted by the Board pursuant to the Declaration and Bylaws. as such Rules and Regulations from
time to time may be amended.

Sectton 1.54  “Sight Visibily Restriction Area™ shaff mean those aneas, postions of which
are or may be located on portions of Commaon Elements and/or Lots, identifiad on the Piat as "Sight
Visibility Restnicbon Easements,” i which the height of landscaping or other sight restricting
Imiprovements shall be limited to 24 inches {or as otherwse set forth on the Plat).

Sectiant 1 55 "Umit” shall mean that residential parbion of this Community o be separately
owned by each Owner (as shown and sepamately identihed &3 such on the Plat), and shall inchude
such Lot and ali Improvements thereon {specibcally including the portion of Perimater Wadls located
on arwithin the Unit's boundaries, pursuant to Section 9.6, below). Subject to the foregoing, and
subjed to Section 9.5 below, the boundaries of each Unit shali be the property Enes of the Lad, as
shown on the Plal.

Sechon 1.56  “Units That May Be Created” shall mean the total "not to exceed™ mandsmum
number of aggregate Units within the Original Property and the Annexable Area (which Dedarant
has reserved the nghi, m its sole discrelion, to create) {i.e., 212 Units).

Secbon 1.57  TVA" shall mean the U.S. Depariment of Veterans Affaire
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Any caprtalized lterm nol separalely dafined in this Declaration shad have the maaning
2scnbed thereto in apphicable provision of NRS Chapler 118.

ARTICLE 2
OWHNERS' PROPERTY RIGHTS

Secton 21 Owners' Easements of Enjgyment. Each Owner shali have a nonexclusive
nght and easement of iniress and egress and of use and enyoyment n, 0 and over the Cormnon
Elements, which easement shall be appurtenant 1o and shall pass with title 10 the Owner's Umt,
subpect 10 the followng.

{a} the nght of the Assocation to reasonably kmit the number of guests and
tenants an Owner ar tus tenant may authorize 1o use the Common Elesnends;

(b} the nght of the Association to estabish uniform Rules and Reguiations
pertaimng 1o the use of the Common Elements;

(c) the nighl of the Association in 2ccordance with the Dedaration, Articles and
Bylaws, with the vote of at leas! two-thirds (273) of the valing power of the Association and a
maijority of the voling power of the Board, to bomew money for the purposa of improving or adding
to the Comrmmon Elements, and in aid thereof, and further subject to the Mortgagee protection
prowvisions of Arbicle 13 of this Dedlaration, to martgage, pledge, deed in trust, or wpothecate any
or all of its real or personal property as secunty for money bormowed or debis incusred, provided
that the nghts of such Morigagee shal! be subordmated to the rights of the Owners;

(d)  subject lo the voting and approval requirements set forth in Subsection
2.1{c) above. and the provisions of Articie 13 below. the nght of the Association to dedicate,
release, alienate, transier or grant easements, kicenses, pemts and rights of way i all or any
portion of the Common Elements to any public agency, authority, uiiEty or other Person for such
purpases and subject 1o such condihons as may be agreed to by the Members;

{e) subect {0 the provisions of Article 14 hereol, the right of Declarant and its
sales agents, represeniatves and prospective Purchasers, to the nonexclusive usa of the Common
Elements, withoul cost. for acoess. mgress, egress. use and enjoyment, it ofder to show and
dispose of the Properties and/or any other development(s), until the last Close of Escow for the
rarketing and/or sale of a Unil in the Properties of suth othet development(s), provided, however,
that such use shall not unreasonably interfere with the nghts of enjoyment of the other Owners as
provided herein;

{f) the other easements, and nghls and reservations of Dedlarant as set forth
m Article 14 and eisewhere in this Declaration;

(g}  the nghtof the Assoaation (by action of the Baard) to reconstruct, replace
or refinish any Improvement or porton thereof upon the Common Elements in actordance veth the
ongmal desgn, fmush or standwd of consbuchon of such Improvernent, or of the genaral
improvements within the Properhes, as the case may be. and ff not materially in acoomdanoe with
such onginal design. finish or standand of construction only with the vote or written consent of the
Owners holding seventy-five percent (75%) of the voling power of the Assocation, and the vole
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or written consent of a majonty of the vobng power of the Board, and the approval of the Eligible
Holders of fifty-one percent (51%) of the first Mortgages on Units in the Properties;

{h) the nght of the Association. actimg thwough the Board, to replace destroyed
trees or other vegetation and to plant trees, shrubs and other ground cover upon any portion of the
Commeon Elements,

(1) the: nghl of the Association. acting through the Board. to place and maintain
upon the Common Elements such signs as the Board reasonably may deem appropriate for the
identficabion, marketing, advertiserment, sale, use and/or regulation of the Propesties o any other
project of Declarant,

) the nght of the Assodation, acting through the Boand, to vniformly and
reasonably restnct access to and use of portions of the Common Elernents;

(k) the nght of the Associabion, acting through the Board, 1o reasonahly
suspend votng nghts and 1o mpose fines as Special Assessments, and 1o suspend the right of an
Owner or Resxdent to use Common Elements. for nonpayment of any regular or speciat
Assessment levied by the Association agamst the Ownecs Unit, or if an Owner or Resident is
otherwise in breach of cbligations imposed under the Governing Documents; and

H the ubligations and covenants of Owners as set forth in Articie 9 and
elsewhere n this Declarabon;

(m)  the use restrictions set forth in Arficle 10 and efsewhere in thrs Declasation;
and

(n} the easements reserved n Sections 2.2 through 2.7, ndusive, Articie 14,
and/or any other pravisson of this Dedaration.

Section 2.2 Easements for Parking. Subject to the parking and vehécudar restrictions set
forth In Secton 10 19 below. the Association, through the Board, is hereby empowered to estabksh
“parkng” and/of "no parkng™ areas within the Common Elements, and 0 estabish Rules and
Regulabons governing such matters, as well as W enforce such parking nies and Bretasbons by 28
means lawful for such enforcement on public streets, mckuding the removal of any viokaimg vehede
by those so empowered, at the expense of the Owner of the violating vehicle. i any lemporary
guest or recrealional parkang s pemitted within the Common Elements, such parking shalf be
permtted only withm any spaces and areas clearty marked or designated by the Baard for such
PuUrpse.

Section 23 Easements for Vehicular and Pedestrian Traffic. in additon 10 the goneral
easements for use of the Common Elements reserved herein, there shall be reserved o Declaran

and &l future Owners, and each of ther respective agents, employees, guests, invilees a0
suCCESsSors, nonexclusive, appurtenant easements for vehitular and pedestrian taifc over the
private man entry gale areas and all Private Streets, and any walkways within the Commaon
Elements, subject to parking provisions set forth in Section 2.2, above, and the use restrictions set
forth in Arlicie 19, below.
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Sechon 24 Easement Right of Declarant Ingident to Constuction, Matketing andior
Sales Activities. An easement is reserved bry and granted to Declaramt, s successors and 2ssigns,
and their respectve officers, managers, employees, agents, contractons, sales representalives,
prospective purchasers of Units, guests and other invilees, for access, ngress, ikl &0Fess over.
lo the nght to store matenals thereon and to make such other use thereof a5 may be reasonably
necessary or iIncdental W Declarant’s use, developinent, advertising, marketing and/or sales
related to the Properties, or any portions thereof: provided, however, thal no such righis or
easements shall be exertised by Dedarant in such a manner as {o interfere undeasonably with the
occupancy, Lse, enjoyment, or access by any Owner, his Family, guests, or invitees, 10 or of that
Cwmer's Lot, or the Common Elements. The easement created pursuant to this Section 2.4 is
subject to the tme imit set forth in Section 14.1(a) below. Withoul lmiting the generality of the
foregoing, until such hme as the Ciose of Escrow of the kast Unit in the Properties, Declarant
reserves the right to control entry gate(s) to the Properties, and neither the Association nos asty one
or maore of the Owners shall at any time, without the poor writien approval of Dedlaant n its
discrebion. cause any entry gate i the Properties to be dosed duning reqriar marketing or sales
hours (induding weekend sales hours) of Dedarant, or shall m any other way npede or hinder
Dedarant's markeling or sales activities.

Section 2 5 Easements for Public Seqvice Uise, in addibon to the foregoing easements
over the Common Elements, there shall be and Declarant hereby reserves and covenants for itself
and all future Owners within the Properties, easements for; {a) placement of any fire hydrants on
portions of certamn Lots and/ar Common Elements, and other purposes requiarty or nofmalty relatad
therelo; and (b} County, state. and federal public services, nciuding but not mited to. the right of
postal, law enforcernenit, and fire protection services and their respective emgloyees and agents
to enter upon any part of the Common Elements or any Lot for the purpose of carying out thesr
offical dulies.

Section 26 Easements for Water, Sewage, Uity and Imgation Purposes. in adedition
to the foregoing easemernts, there shail be and Declarant hereby reserves and covenants for itsell
and all fulure Owners within the Properties, easements s purpases of public and private utilibes,
power, telephone, cable TV, water, and gas knes and appurtenances (inchuding but not Emited to,
the nght of any public o private utitity of mutual water andior sewage distnict of mgress or egress
over the Properties. including portions of Lots, for purposes of reading and maéintaining meters, and
using and mamtaming any fire hydrants located on the Properties). Dedarant further reserves and
covenan!s for itsell and the Assocabion, and their respective agents, empioyees and contracions,
easements over the Common Elements and all Lots, for the control. staiiation, masntenance,
reparr and replacement of water and/or sewage knes and systems for warerity or itngation of any
landscaping on. and/or sewage dispasat from or ‘elated to, Common Elemends. i the event that
any ubiity axceeds the scope of this or any other easemert reserved in this Declaration, and
causes damage 10 property, the Owner of such property shall pursue any resuliant claim against
the offending utility. and not against Declarant or the Association,

Sechon 27  Agdibonat Reservation of Easements. Dedarant hereby reserves for the
benefit of each Owner and his Unit recaiprocal, nonexclssive easements over the adjoining Linit{s}
for the control. mamtanance and repair of the utdiies senang such Ownes's Unit. Dedlarant further
expressly reserves for the benefit of all of the real property in the Properties, and for the benefit of
all of the Units, the Association and the Owners, reciprocal, nonexciusive easements over afl Unils
and the Common Elements, for the controd, instaiation, mamienance and repair of utiity services
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and drainage facites senang any porbon of the Properties (which may be located on portions of
Lots, pursuant to the Plat). for drainage of water resulting from the normal use thereof oF of
adipmmmg Units or Common Elements, for the use, maintenance, repair and replacement of Private
Streets and/or Penmeler Walis {subjedt o Sechion 9.6 below), and for any requaed customer
service work and/or mamntenance and repair of any Dwelling or other improvernent, wherever
located in the Properbes, and for compliance with Sighl Visibitty Restriction Area maamum
permutted hesght requiremnents.  In the event that any utilly or governmenma? body exceeds the
scope of any easemen! pertaineng 10 the Properties. and thereby causes boddy ingury or damage
10 property, the inured or damaged Owner or Resident shall pursue any and all resuftan? claims
against the offending utility, and not against Declarant or the Assoaation. In the event of any mEnor
encroachment upen the Coormnon Elements or Unid{s). as a resuit of swhal construction or as a
result of reconstruction, repair, shiftag. settiement or mavement of any portion of the Properties,
a valid easemen! for minor encroachiment and for the maintenance of the same sha exist so long
as the minor encroachment exrsts. Declaamt and each Owner of a3 Unil on which there s
constructed a Dwelting along or adiaoent to such Unit, shall have an easement appurtanand to such
Unit. over such praperty line, to and over the adjacent Unit and/or adjacent Cormemon Elements, for
the purposes of accommodabng any naturat movement or settling of any Dwelling or other
impravement located on such Unil, any encroachment of such Improvement due o menor
engineennyg or construction vanances, and any encroachment of eaves, roof overhangs, patio walts
and architeclural features comprisimg parts of the ongnal construchion of such improvernent.
Dedarant further reserves (a) a nonexclusive easement on or over the Propetties, and all portions
inereaf (including Cormmon Elements and Unils), for the benefit of Dedarant and its agents and/or
contractars. for any required warranly repairs, and (b) a nonexclusive easemerd on and over the
Propertes, and all portions thereof (iIncluding Common Elements and Linits), for the benefil of the
Assocation, and its agents. contraciors, and/or any other authorized party, for the mantenance
and/or repair of any and all landscaping andior other smpmovements iocated on the Common
Elerments and/or Units

Secion 28  Wawer of Use. No Owner may exempt himse¥ from personal £abitity for
assessments duly fewvied by the Associabon, nor release the Unit or ather property ovmed by sasd
Owner from the hens and charges hereof, by waiver of the use and enjoyment of the Common
Elements or any improvement thereon, or by abandonment of hes Unst or any othes property in the
Progeertiss,

Secton 29  Easement Data. The Recording data for all easemends and koenses
reserved pursuan! to the {ferms of this Declargtion is the same as the Reconding data for this
Declaration. The Recording data for any easaments and kcenses created by the Plat s the same
as the Recording data for the Fiat.

Section 2.10 Owners’ Right of Ingress and Egress. Eath Owner shall have an
unrestncled right of ingress and egress to his Unit reasonably over and across the Common
Eferments. which nght shalt be appurtenant to the Unil, and shadl pass with any transfer of title to
the Umt

Sechon 2 11 No Transfer of Interest in Common Elernents. No Caner shall be entitied
to sell, lease, encumber, or ptherse convey (whether voluntanly of involuntanty) his inlerest in
any of the Common Elements, excepl in comgunclion with comveyance of his Unit. No transfer of
Common Elements, or any interest therein, shall deprive any Unit of iis rights of acoess. Any
attempted or purported transachan w violabon of thes provision shall be void and of no eftect.
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Sechon 2.12  Taxes. Each Owner shall execute such instruments ang take such action
as may reasonably be speched by the Association to oblam separate real estale tax assessment
of each Unit. [f any taxes or assessments of any Owner may, n the opinion of the Assodiation,
become a en on the Common Elements, or any parl thereof, they may be paid by the Association
as a Common Expense or paid by the Association and levied against such Ovmer as a Special
Assessment.

ARTICLE]
NAPLES HOMEOWHERS ASSOCIATION

Section 3.1 Organization of Association. The Association is or shall be mcorporated
under the name of NAPLES HOMEOWNERS ASSOCIATION, or simiar name, as a non-profit
corporabon under NRS §§ 81.410 through 81.540. inclusive. Upon dissolution of the Association,
the assats of the Association shall be disposed of as set forth in the Goveming Documents and in
complance with apphcabile Nevada law

Sechon 32  Dubes, Powers and Rights. Dulbies, powers and nghts of the Association
are those set forth in this Declasation, the Articles and Bylaws, together with S generai and snplied
powers as a noa-profit conporation, generally to do any and all things that a corporation orgenized
under the Laws of the Stale of Nevada may lawfully do which are negessary Or proper, in operating
for the peace, health, comfort, salety and general welfare of its Members. including asty appkcahle
powers set forth tn NRS § 116.3102, subject only to the Emitations upon the exercise of such
powers as are expressly sel forth in the Governing Documents., or in any applicable provision of
NRS Chapter 116. The Association shall make avadable for nspection at its office by any
prospective purchaser of a Unit, any Owner, and the Beneficiaries, insuress and guarantors of the
first Mortigage on any Unit, during regular business hours and upon reasonable advance notice,
current copres of the Governing Documents, and a3l other books, reconds, and financial statements
of the Associabon

Section33  Membership. Each Owner, upot ptrchasing a Unit, shall automaticalty
become a Member and shatl rernain a Member untd such time as his ownershin of the Unit ceases,
at which time s membership in the Association $hafl sutomatically cease. Wemberships shatt not
be assignable, except lo the Person to which titie ko the Unit has been transferred, and each
Membership shall be appustenant 1o and may not be separated from the fee ownership of such
Unit. Ownership of such Unit shall be the sole qualification for Membership, and shall be subject
lo the Govemning Documents.

Secton 34  Transfer of Membership, The Memberstep held by any Owner shall not be
translerred, pledged or alienated in any way. excep! upon the sals or encumiance of such
Owner's Unit, and then only to the purchaser or Morigagee of such Unit. Any attempt tO make a
prohihited transfer is void, and will not be reflected upon the books and records of the Association,
An Owner who has sold his Unit to a coatract purchaser under a2n agreement to purchase shaf be
entitled to delegate io such conbract purchaser said Owner's Membership rights. Soch delegation
shall be in wriling and shall be delivered o the Board before such contract puschaser may vole.
However, the contract seller shall remgain kable for 3l charges and assessments attribetahle o his
Unit untl fee title to the Unit soid is transfermed. If any Owner shouwld Fait or refuse to transfer his
Membership to the purchaser of such Unit upon transfer of fee tiie thereto, the Board shali have
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the nght to record the transfer upon the books of the Association. UntR satistactory evidence of
such franster {which may, but need no necessarily, be a copy of the Recorded deed of transfer)
first has been presented fo the reasonable satisfaction of the Board, the purchases shall not be
2nbiied 1o vole at meetings of the Associstion, unless the purchaser shall have a vakd proxy from
the seller of said Urit, pursuant to Sechon 4.6, below. The Assodiation may levy 2 reasonable
trarsier fee agamst a new Owner and his Urat {which fee shall be added to the Annual Assessmeant
chargeable to such new Owner) to reimbyrse the Assocation for the administrative cost of
iransfernng the Membership to the new Ovmer on the records of the Assodation. The new Owner
shall.if requested by the Board or Manager, timely atlend an orientation to the Communily andg the
Properties, corducted by an Assotaton Officer or Manager, and will be required o pay any costs
necessary to obtan entry gate keys andior remote controls, if not oblained freen the pior Qwner
at Close of Escrow

Secticn 1.5  Andes and Bylaws, The purpases and powers of the Association and the
ngtits and obhgations with respect to Owners as Members of the Assocation set forth in this
Declaration may and shall be amplified by provisions of the Arlicdes and Bylaws, mduding any
reasonable provisicns with respert lo corporate malters; bt in the event that anry such provisions
may be. at any tme. inconsistent with any provisions of this Dedlamation. the provisions of this
Declaration shall govern, The Bylaws shadl prowde:

(a) the number of Directors {subjed to Secbon 3.6, below) and the titles of the
Officers,

(b) tor election by the Board of an Association president, reasurer, secretasy
and any ather Officers speafied by the Bylaws;

{c) the qualificabons, powers and duties, tarms of office and mannes of electing
and removing Directors and GHicers. and fitling vacanties;

(d) which. ifany, respective powers the Boand or Officers may delegate to other
Persons or 1o 2 Manager,

(e} which of the Officers may prepare, execute, certify and record amendments
to the Declaration on behail of the Association,

{f) procedural rules for conducting meetings of the Association; and

(g}  amethod for amending the Bylaws.

Secton 36  Board of Dreclors.

(&) The affairs of the Association shall be managed by a Board of not kess than
three (3). nor more than seven {7) Direciors, 3l of whom (other than Disectors appointed by
Declarant pursuant to Sechon 3.7 below) must be Members of the Association. In accordance with
the provisions of Secbon 3.7 below, upon the formaton of the Assocation. Dedlarant shall appoint
the Board. which shall mutially consist of three {3} DFeciors. The number of Directors may be
mcreased to five (5) or seven (7) by Dediarant (during the Dedarant Controd Period), or by
resoiution of the Board, and ctherwise may be changed by amendment of the Bylaws, provided thal
there shall not be less than any muwmum number of Directors nor more than any maxionum numbers
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of Directors from time to time required by apphicabla Nevada taw. The Board may act in ali
instances on behalf of the Associalion, except as otherwise may be provided in the Goveming
Dacuments or any applicable provision of NRS Chapter 116 or other applicable law. The Directors,
n the performance of thewr duties, are fidutiaries, and are required to exercise the ordinary and
reasonable care of directors of a coxporation, subject to the business-pdgment nde.
Notwithstanding the [oregoing, the Board may not acl on behalf of the Assocation to armend the
Declaration, lo terminate the Community, or 10 elect Directors or detenmane thedr quakhications
powers and duties or termns of office, provided that the Board may Rl vacantcies in the Board for the
unexpired portion of any term. Notwithstanding any provision of this Declaration or the Bylaws to
the contrary. the Owners, by a hwo-thirds vote of all persons present and entitied 1o vote at any
meeting of the Owners at which a quorum is present, may remove arry Dsrector with or without
cause, cther than a Director appointed by Dedlarant. ¥ a Director is sued for Kabdity for actions
undertaken in his role as a Director, the Associaticn shall ndernnify him for ks losses or clasns,
and shall undertake ail costs of defense. unless and until it i proven that the Director acted with
willful or wanton inisfeasance or with gross negligence.  After such prodd, the Association is no
longer hable for the costs of defense, and may recover, from the Dyector who so acted, costs
already expended Directors are riot personally Eable 1o the victims of crimes occurmng withen the
Properties Punitive damages may not be recovered against Dedarant or the Association, subiect
to applicable Nevada law. An officer, ernpliayee, agenl ar direcior of a corporate Owner, a trustee
or designated beneficiary of a trust that owns a Unit, a pariner of 3 partnership ihat owns a Unit,
or a fiduciary of an estate that cwrs a Unit. may be an Officer or Director. in every event where
the person serving or offenng to serve as an Officer or Director is a record Owner, he shalt fie
proof of authonty in the records of the Association. No ikrector shafl be entitled to delegate his or
her vote on the Board, as a Uhreclor, to any other Director or any other Person; and any such
attempted delegation of a Director's vote shall be void. Each Director shall serve in office until tha
appointment {oF election, as applicable) ot his successor.

(b) The term of office of a Director shall not exceed two {2) years, A Errecior
may be elected to succeesd himself. Following the Declarant Control Penod. elections for Directors
{(whose terms are expining) must be hedd at the Annual Meeting, as set forth in Section 4.3 below.

(e} A quorum s deemed present throughout any Board meeting if Directors
entitied to cast fifty percent {50%) of the votes on that Board are present at the beginning of the
meeling

Section 3.7 Beclarant’s Control of the Board. Duning the penod of Dedlarant's control
(*“Declarant Control Penod™). as sel lorth below, Declarant at any ime, with or without cause, may
remave or replace any Direclor apposnted by Declarant. Direciors appoinied by Declarant need
not be Jwners Declarant shall have the right 1o appoint and remove the Berectors, subgect to the
following krnitations.

{a) Mot later than sixty (60) days after conveyance from Dedarant to
Purchasers of twenty-five percent (25%) of the Units That May Be Created, 3 least one Direcior
and not less than twenty-five percent (25%) of the total Direclors must be elected by Owners other
than Declarant.

{b) Not later than sidty (60) days afler conveyance from Dedarant to
Purchasers of fifty percent {50%) of the Units That May Be Created., nol less than one-third of the
total Directors must be elecled hy Owners other than Dedarant,
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{c) The Dedarant Control Penod shall terminate on the eartiest of: (i) sixty {(60)
days after conveyance from Dedarant to Purchasers of seventy-five parcent (75%) of the Units
That May Be Created, {n} five years after Deglarant has ceased (o offer any Units for sale in the
ardinary course of busmess, or (i) five years after any right to annex any pottion of the Annaxahle
Area was [ast exercised pursuant 1o Articke 15 hereof.

Section 38  Control of Board by Owners. Subiect 1o and following the Declacant Control
Penod (2) the Cwners shall elect a Board of at least three {3} Dweciors. and (b) the Board may
vacances i its membership (e g., due to death or resignation of 2 Director), sublect to the nght
of the Owners to elect a replacement Dreclor, for the unexpired poriion of any term. After the
Deciaran! Control Period. all of the Directors must be Owners, and each Director shall, within thirly
{30) cays of vs appointment or elechon, certify in waling that be is an Cwner and has read and
reasonably understands the Governing Documents and apphicable provisions of NRS Chapler 116
1o the best of tus or her abiity. The Board shall elect the Officers, all of whom {afier the Declarant
Controt Penod) must be Owners and Directors. The Owners, upon a two-thinds (2/3) alfirmative
vote of all Owners present and entitled 10 vole at any Owners' meeting at which a quorum s
present, may remave iy Director(s) with or without cause; provided, however that any Director(s)
appomted by Declarant may only be rermoved by Declarant.

Section 39  Ek ton of Directors Mot less than thirty (30) days before the preparation
of a ballol for the election of Directors, which shali normally be conducted at an Annual Meeting,
the Association Secretary or other designated Officer shall cause naboe to be given to each Owner
of fus elgibdity to serve as a Director. Each Owner wha is qualified to serve as a Director onay
have s name placed on the baliot atong with the names of the nominees selected by the Board
or a normmalng cammstiee established by the Board. The elechon of any Direclor must be
conducled by secret wnitten ballol, The Assodciation Secretary or other designated Officer shal
cause 1o ba sent prepard by Umted States mad 1o the mading address of each Unit withe the
Commurity or to any other mading address designated n writing by the Umit Owner, owner, a
secret hallol and a retumn envelope. Election of Directors must be conducted by secret writien
ballol. with the vole publicly Lounted (which may be done as the meeting progresses).

Secton 310 Board Meebings,

(a} A Board meeting must be hetd at jeast once every 90 days. Except in an
emaemency, the Secretary or other designated Officer shall, not less than 10 days before the date
of a Board meeling, cause nobce of the meeting Lo be given to the Owners. Such notice must be:
(1) sent prepad by United States mad {0 the mailing address of each Unit ot 0 any other magdng
address designated in wniing by the Owner; or (2) published in a newsletier or other savslar
publication orculated to each Owner In an ememency. the Secretary or other designated Officey
shall. if practicable, cause nobee of the meeting to be sent prepaid by United States madl to the
mailing address of each Unil. If detvery of the notice in this manner is impracticabla, the notice
riust be hand-debhvered 10 each Unit wathin the Commmunity or posted i a promrenar tt place or places
within the Common Elements.

{b} As used in this Seclion 3.10, "emergency” means any ocoxrence oF
comntxnation of ocourences thak: (1) coutd not hive been reasonably foreseen; (2) affects the
beatth. welfare and safety of the Owners; {3) requires the immediate altention of, and possible
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achon by. Ihe Board. and (4) makes it impracticable to comply with regadar notice and/or agenda
ProvISIONS.

(c) The nclice of the Board meeling must state the tene and place of the
meeting and mclude a copy of the agenda for the meeting (or the date on winch and the locations
where copies of the agenda may be conveniently obtained by Owners). The notice must inchade
nabfication of the nght of an Owner to: (1) have a copy of the mingtes or a summary of the menutes
of the meetng distributed to him upon request (and, if requered by the Boand, upon paysnent to the
Associabon of the cost of making the distribution), and (2) speak to the Association or Board,
unless the Board is meeting in Execulive Session.

{d) The agenda of the Board meeting must comply with the provisions of NRS
§ 116.3108.3. The penod required tn be devoled to comments by Owners and discussion of those
commeants must be scheduled [or the beginning of each meeting. ln an emergency, the Board may
take action on an #em which is not listed on the agenda as an item on which action may be taken.

(e} Al least once every 90 days. the Board shal review at one of ils

{1} a current reconcihation of the Operating Fund (as defined in Section 6.2 below). (2) a cm'rlaﬂt

recondgiiaton of the Reserve Fund {as defined in Section 6.2 below); (3) the actual reverues and
expenses for the Reserve Fund. compared lo the Reserve Budget for the current year; (4) the
latest account statements prepared by the financial instifibions in which the accounts of the
Association are maintained; (5} an income and expense statement, prepared on at least a quarierly
basis. for the Operating Fund and Reserve Fund; and (6} the cument status Of any civil acton or
clawrn submitied 1o arhitraton or mediation in which the Associabion is a party.

) The menules of a Board imeeting mussi be made avadable 1o Owners in
accordance wath NRS § 116.3108.5.

Secton 3 11 Attendance by Owners at Board Meetings: Executive Sessions. Owners
are enttied to attend any mesting of the Board (except for Executive Sessions) and may speak at
such meehng, provided that the Board may establish reasonable procedures and reasonable
hrutations on the lune an Owner may speak at such meeting. The penod requared o ba devoted
to comments by Owners and discussion of thase comments inust be scheduled for the beginning
of each meeting Owners may not attend o speak at an Executive Session, uniess the Board
speciicaliy so permis. An "Executive Session” 15 an execufive session of the Board (whech may
be a portion of a Board meeting). designated as such by the Baard in advance, for the sole purpose:
af:

(a) consulting with an attomey for the Assooation on matlers relating to
propascd of pending liigation, if the contents of the discussion wirid otheswise be govemed by
the prviege set forth m NRS §§ 49.035 1o 49,115, inclsive; or

{b) discussing Association pessonnet matiers of a sensiiive nature; or
{c} discussing any violation ("Alleged Violation™) of the Governing Docusmesnts

{including. without timitation. the (ilure to pay an Assessment) atleged to have been committed by
an Cwner ("involved Owner™) (provided that the Involved Owner shall be entitled 10 request in
writing thal such heanng be conducted by the Board in open meeting, and provided further that the
Invalved Owner may attend such hearing and testity conceming the Aeged Viotation, but may be

-16 -

JA0532



excluded by the Board fiom any other portion of such hearing, mchxting, without kmitation, the
Board's deliberation).

No other matter may be discussed in Executive Session. Any matter discussed in
Execulive Session must be generally described in the minutes of the Board meeling. provided that
the Board shall mamtain detailed minutes of the discussion of any Alleged Violation, and, upon
request. shall provide a copy of said detarled minutes to the Invotved Crhwner or his designated
representative.

ARTICLE 4
YOTIRG RIGHTS

Sechond4 1 Qwners' Vobng Rights. Subject o the following provisions of this Section
4.1, and to Sechon 4 6 below, each Member shalt be entitied o cast one (1) vote for each Unit
owned. In the event that more than one Person bolds fee title to a Unéit Foo-owners™), all such co-
cowners shall be one Member and may attend any meeting of the Association, but only one such
co-owmner shall be enhitied to exercise the vote to which the Unil ts entifed. Such co-owners may
from time to time all designate in wiitng ene of thesr number 1o vole. Fractional votes shali not be
aliowed. Where nc voling co-owner  designated., or if such designation has baen revoled, the
vote for such Unit shall be exercised as the majorty of the co-cwners of the Unt mutually agree.
No vole shall be cast for any Unit where the co-owners present in person or by proxy oeming the
majority miterests in such Unit cannot agree to said vale or other action. The Ranvobing co-owners
shall be prnlly and severally responsible for al of the obligations impxised upon the joindly owned
Linit and shall be entitied to ali other benefits of ownership. Ak agreements and determinations
lawfuily made by the Assoaation in accordance with the voling percentages established herein, or
i the Bylaws, shall be deemed to be binding on 2 Owners, tesr successors and assigns.
Notwithstanding the toregoing. the volmg aghts of an Owner shall be automatically suspended
during any time Denod that Annual Assessments or any Specia Assessment levied against such
Owner are delmguent

Section4.2  Transfer of Vol igh The aAght to vole may not be severed or
separated from any Unil. and any sake, transfer or conveyance of fee inderest i any Unit to a new
Ovwmer shall operate o ransfer the appurienant Membership and voting nghts withowt the
requirement of any express reference thereto. Each Owner shall, within ten {10) days of any sale,
transfer or conveyance of a fea interest in the Owner's Unit, notify the Association in writing of such
sale. transfer or conveyance, with the name and! address of the transleree, the nature of the
transfer and the Unit irvoived, and such other information relative to the transfec and the transferee
as the Board may reasonably request, and shall deliver to the Association a copy of the Recorded
deed therefor. i

Sechond4.3  Meetings of the Membership. Meetings of the Assocalion must be hedd at
least once each vear, or as otherwise may be requred by applicable taw. The annual Associaton
meeting shall be held on a recurring anniversary basis, and shall be referred lo as the "Arnwal
Meetmg ™ The busmess conducted at each such Annual Meeting shall include the election of
Direciors whose terms are then expiring. If the Members have not held a meeting for one (1) year,
a meetmg of the Association Membership must be hedd by not later than the March 1 nend following.
A special meebng of the Association Membership may be called at any reasonable trme and place
by written request of (a) the Assodciation President, (D) a majority of the Directors, or (¢) Mernbers
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representing at least ten percent {1095 of the voting power of the: Associaion, or as otherwise may
be required by apphcable faw  Nobce of specal meebngs shall be given by the Secretary of the
Associabon n the form arkd manner provided in Section 4.4, below.

Sechond 4 Meetmqg Nobces; Agendas; Minutes. Meetings of the Members shafi be held
In the Properties or at such other convemuent location near the Properties and within Clagk County

as may be designated in the notice o1 the meeting.

{a} Not less than ten (10) nor more than sy (60) days in advance of any
meetng, the Assoaaton Secratary shall cause natice 1o be harwd debvered of sent postage prepasd
by Unted States mad {0 the mailing address of each Unit or to any other maiding address
designated in wnting by any Owner. The meeting notice must state the time and place of the
meeting and include a copy of the agenda for the meeting. The notice must include notification of
the nght ot an Owner lo have a copy of the minutes or a summacy of the minutes of the meeting
distnbuled to him upon request, i the Owner pays the Associabion the cost of making the
distnbution, and speak to the Association or Boand (unless the Board s meeting in Executive
Sessin}

ib} The meeting agenda mus! consist of:

tr) a clear and complete statement of the topics scheduled to be
considered dunng the meeting, incikding, without mitation, any propesed amendiment to any of
the Gaveming Documwenis, any fees Or assessments {0 be imposed or inceased by the
Association, any budgetary changes, andfor any proposal to remove an Officer or Director; and

{n} a list describing the items on which action may be taken, and
clearly denoting that action may be taken on those dems ("Agenda ltems”); and

{in) a period devoted lo comments by Owners and disaussion of such
caomments, provided thal, except in ememgencies, N0 achon may be taken upon a matier raised
dunng this comment and discussion penod unless the matter is an Agenda ftern. i the matter is
not an Agenda ltem, il shall be tabled at the cument meeting. and specfically induded as an
Agenda Item for discussion and consideration at the next foliowing meeling, at which time, action
may be taken theseon.

{c} In an “emergency” (as said term is defined in Section 3.10{b). above,
Memters may 1ake achon on an item which is not listed on the agenda as an ft2m on which action
may be taken

{d} if the Associabion adopls a podicy ¥mposing a fine on 2n Owner for the
violabon of a provision of the Governing Documents, the Board shak prepare and cause 1o be
hand-delivered or sent prepand by Undted Siates madl to the maiting address of each Unt or o any
otner mailing address designated in writing bry the Owner thereo!, a specific schedule of fines that
may be mposed for those particular violations, at keast thirly (30) days pnor to any attempled
enforcement, and otherwase subject to Section 17.1. below.

(e} Not more than thely (30) days after any meeting, the Board shall causes the
minutes or a surmmary of the mmutes of the meeting to be made avaiable o the Oemers. A copy
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of the mmutes or a summary of the minutes mist be provided o any Owner who pays the
Association the cost of providing the copy.

Section 4L Recoed Date. The Boand shall have the power W fix in advance a date a5
a record date for the purpose of determunmg Members entitied to notics of or to vote at any mesting
or to be fumished with any Budget or other mformation or material, of i order to Mmake a
determunation of Members for any purpace. Notwithstanding any provisions harecf to the contrary,
the Members of record on any such record date shall be deesned the Members for such nolice,
vole, meeting, furnishing of nformation or materid or other purpose and for any suppiementary
nolice, or nformaton or material with respect to the same matter and for 3n adjoxmiment of the
same meeting. A record date shalf not be more than sixty (60) days nor less than len (10) days
pnor tn the date on which the parbaular action reguining detesmingbon of Members s proposed or
gxpected ta be taken or to occur,

Secion4.6 Proxies. Every Member entiled to attend, vole at, or exercse consents with
respect o, any meeling of the Members, may do so either in person, or by a representative, known
as a proxy, duly authonzed by an instrument in writing, Risd with the Boand prior to the meeting to
which the proxy is applicable. A Member may give a proxy only lo a2 member of his immediate
Family. 3 Resrdent tenant, or ancther Member. No proxy shall be valid after the conclusion of the
meeting {including conbinuaton of such meeting) for which the proxy was exetuted. Such bowers
of designation and revocabon may be exerased by the legal guardian of any Member or by his
conservalor, or in the case of a minor having no guardian, by the parent legally entitied to
permanent custody. or dunng the adminstrabion of any Member's estate where the interest i the
Unit s subtect 10 admerustrabon in the estate, by such Member's execulor or administrator. Any
fos'm of proxy Of written balio! shall afford an cpporunily thesesn to spedily a choice between
approval and disapproval of each matter of group of related matiers miended, at the fime the
wrniten ballot or proxy s disinbuted, to be acted upon at the meetmg for which the proxy o writien
haliol 1s soliated. and shall provde, subject 1o reasonably specified conditions, that where the
person schated speafies a chomoe with respect to any such matter, the vote shall be cast n
atcordance with such specification. Uniess applicable Nevada law provides Otherwise, 2 proxy s
voud if {a) 1t 15 not dated or purposts ta be revocable without notice; (b) it does not designate the
votes that must be cast on behalf of the Member who executed the praxy; o (c) the holder of the
proxy does not disclose at the begiwung of the meeting (for which the proxy is execuled) the
number of proxies pursuant o which the proxy holder will be casting votes and the voling
mstructhons receved for each proxy I and for sa long as prohdsted by Nevada law, a vote may not
be cast pursuant to a proxy for the election of a Director.

Sectiond 7 Quorums. The presence at any meeting of Members who hold yoles equal
1o twenty percent (20%) of the tola! voting power of the Assotation, in person or by proxy, shall
consbiute a quorum for considerabon of tha! matter. The Members present at a duly called
meetng al which a gquorum 15 present may continue to do business untl adioumment,
notwithstanding the withdrawal of engugh Members Lo leave less than a quorum, if any action taken
other than adjournment 1s approved by at k2ast a majority of the Members required to constihrte
a quorum, uniess a greater vote 1s required by applicable law or by this Declaration. H any meeting
cannol be held because a gquorum is nol present, the Members present, either in person of by
proxy, may. except as otherwse provided by law, adjourn the meeting to 3 me not less than five
(5} days nor more than thirty {30} days from the time the oniginal meeting was calied, af which
reconvened meelng the guonam requirement shalt be the presence, n person of iyy wniten proxy,
of the Members entitied to vote at leas! twenty percent (20%) of the total vaies of the Association.
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Notwithstanding the presence of a sufficient number of Owners o constitute a Quorum, certan
matiers. nduding. vathout kmetation, amendment Lo this Declaration, require a higher parcentage
(e g . 67%) of voles of the total vobng Membership, as set forth in this Dectaration.

Sectund 8 Acbons If a quonam 5 present, the afffmabive vole on any malter of the
majonty of the votes represented at the meeling (or, in the case of elections in which there are
more than two (2) candidales, a plurahty of the voles cast) shall be the act of the Members, unless
the vole of a greater number is required by law or by this Dedaration.

Section49  Action By Writlen Consent, Without Meeting, Any achion which may be
taken at any regular or specal meeting of the Members may be taken without a meeting and
without pnor nohce, if guthonzed by a wnlten consent selting forth the action so taken, signed by
Merabers having not less than the minemesm number of votes that would be necessary to authorize
or take suct: action at a meetng at which al Members were present and voled, and filed with the
Associahon Secretary. provaded, however, that Dweciors may not be elected by walten consent
except by unammous watten consent ¢f afl Members. Any Member giving a wiitten consent, or
such Member's proxy holder, may revoke any such conseit by a writng received by the
Asspaation pror 10 the tme thal written consents of the number of Members required to authorize
the propased action have been filed with the Assocdiation Secretary, but may not do so thereafter.
Such revocaton shall be efiective upon s recept by the Assocation Secretary.  Unless the
consents of all Members have been soliciled in wiiting and have been received, prompt notice shall
be given, in the manner as for regular meatings of Members, 10 those Members who have not
consented in wnting, of the taking of any Association action approved by Members without a
meetng Such noboe shall be given at least ten (10) days before the consummation of the achon
authonzed by such approval with respect to the following:

{a) approval of any rearganization of the AssoCation;
{b) a proposal to epprove a contract or other ransaction between the

Assocation and one or more Divectors, of any corporation, fiern or association inwhich one or maore
Directors has a matenal fmancat mterest, of

{C} approval reguered by law for the indernificabon of any person.

Section 4 10 Adoumed Meetmgs and Notice Thereol. Any Members' meeting, regular
or specal, whether or not a quorusm s present, may be adjoumed from bme o tima by a vote of
a maonty of the Members present either i person or by peoxy thereat, but in the absence of
guorum, no other busmess may be transacied al any such meeting except as provided in Secton
4.9. When any Members' meelmg, either regular or specal. is adiourned for seven (7} days or
less. the bme and place of the reconvened meeting shall be announced at the meeting at which
the adjournment is taken, When any Members’ meeting, either reqular or spedial, is adjourned for
mare than seven (7} days, nabce of the reconvened meeting shall be grven tu each Member asin
the case of an onginal meeting. Except as aloresaid, it shall not be necessary ko give any nobtice
of an adjoumment or of the busmess to be ransacted al 2 reconvened meeting, and al the
reconvened meebing the Members may transact any business that might tave been transacted at
Ihe original meeatng.
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ARTICLE S
FUNCTIONS OF ASSOCIATION

Sechon 51 Powers and Duties. The Assocation shall have a3 of the powers of 3
Nevada nonprofit corporation, subject only 1o such limitations, if any, upon the exercise of such
powers as are expressly set [orth i the Declargtion, Artices and Bylaws. The Associabon shal
have the power to perform any and all lawful acts which may be necessary or proper for, oF
tncdental to, the exerase of any of the express powers of the Association. The Association's
obligalions to mantan the Common Elements shall commence on the date Annual Assessments
commaznce on Lints; unt¥ commencement of Annual Assessments. the Common Elements shall
be mantamned by Declarant, at Dedarant’s expense. Without m anty way Emiting the generafity of
the foregomg prowvisions, the Association may act through the Board, and shall have;

{a} Assessmenis, The power and duty tolevy assessments against the Owners
of Unts, and lo enforce payment of such assessrments i accordance with the provisions of Articie
& herecf

(b}  Repar and Maintenance of Common Elements. The power and duly to
paml, plan!, mamntain and repair in a neat and attractve condition, n accondance with standards

adopted by the ARC. all Common Elaments and any Improvements thereon. and to pay for utifities,
gardemng. landscamng, and other necessary services for the Common Elements. Notwithstanding
the foregaing, the Associgtion shall have no responssheiity lo provide any of the services refemred
to In this subsecton 5 1{b) with respect to any Improvement which is accepted for maintenance by
any state, local or municipal governmental agency or pubdic entity. Such responsibility shall he that
respectively of the applicable agercy or pubhc entity.

{C} Removal of Graffii. The power and duty 10 remove OF paint over any graffiti
fram or on Extenor Walls, pursuant and subject to Seclion 9.6, beiow,

(d) Taxes. The power and duty to pay all taxes and assessments levied upon
the Common Elements and all taxes and assessinenls payable by the Associaton.

(&) Utinty Services. The power and duty to obtain, for the benefit of the
Commaon Elements, any necessary cormmonty melered waler, gas ard electnc sernces (or other
similar services). and/or refuse collection, and the power but pot the duty Lo provide for aR refuse
collection and cable or master iglewision senvice, if any, for all or porbions of the Properbes.

i Easernents and Rights-of-Way. The power but not the duty to grant and
convey to any Person, {1} easements, kicenses and rights-olway in. on, over of under the Common
Elements, and {n) with the consent of sevenly-five percent {75%) of the voting power of the
Association, fee title to parcels or strips of iand which comprise a portion of the Comimon Elements,
for the purpase of construching, erecting, operating or maintaming thereon, theren and thereunder:
{A) mads, streets, walks, dnveways, and siope aneas: {B) overhead or undergrount ines, cables,
wires, conduils, or other devices lor the transmassion of electricity for ighling, heating, power,
telewvision, telephone and other simitar purposes; (C) sewers, storm and waler drains and pipes,
waler systemns, spnnkling sysiems, waler, heating and gas lines or pipes; and, (D) any similar
public o quas-pubic improvements or faalities.
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Loy Manager. The power, subject o Section 5.5, below, but not the duly to
employ or contract with a professional Manager to perform all or any part of the duties and
responsibiites of the Associabion. and the power but not the duty to delegate powers 10
committees, Officers and employees of the Assodation. Any such managemat agreement, or any
agreement pravidmg lor services by Dedarant to the Assocation, shafl be for a term not in excess
of one (1} year, subject to cancellation by the Association for cause at anry fime upon not tess than
thirty (30) days wntten notice, and withoul cause (and withoul penalty or the payment of a
terminaton fee) at any ime upon ninety {30} days written notice.

(h}  Rights of Entry and Enforcement. The power but not the duty, after Notice
and Heanng (except in the event of emergency wiich poses an wmwrsnent threatl to bealth or
substantal damage o property, in which event, Notice and Hearing shali not be required), to enter
upon any area of a Unit, without being liable to any Owmer, except for damage caused by the
Association entenng or acting in bad faith, for the purpose of enforong by peacefid means the
provisions of this Declaration, or for the putpose of maintaining oc repairing any such area if for amy
reasom whatsoever the Cwaser thereof fatls to maintam and repair such area as required by this
Deciaratron. All costs of any such mamitenance and repair as described i the preceding sentence
{mduding al amounis due for such work, and the costs and expenses of collection) shall be
assessed agamnst such Owner a5 a Speciat Assessment, and. if not paid timely when due, shall
constitule an unpad or delinquent assessment pursuant o Article 7, below. The responsible
Owrer shall pay promptly ait amounts due for such work, and the costs and expenses of cokaction.
Uriless there exists an emergency, there shall be no entry into a Dweling withaut the prior consent
of the Owner thereo!  Any damage caused by an entry upon any Unit shall be repaired by the
entenng party  Subject to Section 5 3, below, the Assadiation may also commence and maintam
actans and suils to restram and enjod any breach or thveatened breach of the Dedaration and to
enforce, by mandatlory injunctions or othenwise, afl of the provisions of the Dec'aration, and, i such
action pertaining to the Declarabon is brought by the Association, the prevailing party shafl be
entiled to reasonable attorneys' fees and costs to be fixed by the cowet,

(1) Olher Services. The power and duty to maintain the integrity of the
Common Elements and to provide such other senices as may be necessary or proper to carnry out
the Associatron™s abligations and business under the terms of this Declaration (o enhance the
enjoyment, or 10 “aclitate the use, by the Members, of the Common Elements.

{1 Employees, Agents and Consultants. The power but not the duty, if deemed
appropnate by the Board to hire and discharge employees and agents and to retatn ang pay for
leqal. accounting and other sernces as may be necessary or desirable i connection with the
performance of any dulies or exercise of any powers of the Associabon under this Declargtion.

&k}  Acquinng Property and Construction on Comaon Elements. The power but
nal the duty, by achon of the Board, to acguire property or interests in property for the common
benehl of Owners, mduding Improvements and personal property. The power but nod the duty, by
action of the Board. o construct new Improvements or additions to the Cormmnon Elements, or
demolsh exsing Improverments {other than raintenance or repairs 1o existielg (mprovements).

{1 Contracts. The power, but not the duty, to enter mto contracts with Owners
ic provide senvices or to maintan and repair Improvements within the Propertes which the
Association 1s not othenase required to maintain pursuant to thes Dedlaration, and the powsr, bt
not the duty. to contract with third partes for such services. Any such contrad or service
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agreemeant must, however, provide for payment to the Associabion of the cost of providing such
service of mtntenance.

() Records and Acoounting. The power and the duty to keep, or cause to be
kept. Irue and correct books and records of account at the sole cost and expense of the

Asspaation in accordance with generaily accepted accounting principles. Financiad staternents for
the AssoGation shall be reqularly prepared and distributed to a3l Members &5 follows:

{i) ro forma operating statements {Budgets), Reserve Budgets, and
Reserve Sludwes shall be distnbuted pursuant to Section 6.4, below;

(ii) Reviewed or audited Fnancial Statements (consisting of a
reasonably detailed stalement of revenues and expenses of the Assocation for each Fiscal Year,
and a balance sheet showing the assets (including, but not Ermeted 0, Association Reserve Funds)
ardl habilibes of the Assoaation as at the end of each Fiscal Year) and a statement of cash flow
for the Fiscal Year, shall be distribuled withins one hurdred twenty (120) days after the close of
each Fiscal Year.

{n} Mamtenance of Other Areas. The posrer but nol the duty fo maintain and

reparr slopes, parkways, entry structures and Community signs identifying the Properties, to the
exient deemed advisable by the Board.

(o) Use Resinclions. The power and the duty to enforce use restnctions
petianing 1o the Properbes

ip) Insurances. The power and the duty 0 cause to be obtained and
mamntained the snsurance coverages pursuant to Articie 12, below,

(q} Licenses and Permits. The power and the duty to oblain from applicable
governmental authonty any and &l licenses and permils measanably necessary to camy ot
Assooaton funchions hereunder.

Section 5.2  Rules and Requistions. The Boand shall be empowesed o adopt. amend,
repeal, and/or enforce reasonable and uniformly applied Rules and Regulations, which shall not
discniminate among Members, for the use and octupancy of the Properties, as follows:

{2) General. A copy of the Rules and Reguiations, as from tme 1o bme may
be adopted. amended or repealed, shafl be posied in a conspicuous place in the Common
tlements and/or shall be mailed or otherwise delivered to each Member. Upon such mading,
delivery or pasting. the Rules and Regulations shat have the same force and effect as i they were
set forth herein and shall be binding on all Persons having asw mterest in, or making any use of any
part af. the Properbes, whether or not Members: provided. however, that the Rudes and Regulations
shall be enforceable only to the exient that they are consistent with the other Goverreng
Documents. If any Person has actual knowiedge of any of the Rules and Regutations, such Rules
and Requlatons shall be enfarceable against such Person, whether of not a Member, as though
notice of such Rules @nd Reguiations had been given pursuant to this Section 5.2 The Rules and
Regulatons may not be used to amend any of the other Governing Cocuments.
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(b) Lmnitations. The Rules and Regudatons most be:
" reasonably reizted to the purpose for which adoptod;

(m} sufficiently explicit in theér prohéibation, dérection, or EBmetation, so
as to reascnably mform an Owner or Reskienl, or terant or guesd thereof, of any action or omission
required for cormpliance,

{ih) adopted withoutintent to evade any obligation of the Association;

(iv) consistent with the other Governing Documents {and maust not
arhitranly restrict conduct, or requine the construction of any capiat improvemeant by an Owmner if
not so requered by the other Governing Documents);

{v) uniformdy enforced under the sama or similar Circumstances
against all Owners; provided that amy particular role not so uniformiy enforced may not be enforced
against any Owner ([except as, and fo the extent, if any, such enforcement may be permittad from
time o lime: by apphicable law); and

(vi) duty adopted and distributed (o the Cwners at least thity (30)
days pnor to any attempted enforcement.

Section 53  Proceedings. The Association, acting through the Board, shall have the
power and the duty to reasonably defend the Association (and. in connection therewith, to raise
counlerclaims) in any pending or polential [awsuit, arbitration, tedialion or governmendal
proceeding (collectivety hereinafier referrad to as a "Proceeding”™). The Association, acting through
the Board, shatl have the power, but not the dity. {0 reasonably institute, prosecuts, mastam
and/or miervene n a Proceeding. inits own name. but onty on malters affecting or pertaining to this
Declaration or the Comynon Elements ari as to which the Association is a proper parly i interest,
and any exercise of such power shafl be subject o full compiiance with the following provisions:

{a) Asyy Proceeding commanced by the Association: (i) 1o enforce the payment
of an assessment or an assessment ken or other ken against an Ovmer as provided for in this
Dedaration. or {ii) o otherwise enforce compiiance with the Goveming Documeanits by, or to oblsn
other relef from. any Owner who has violated any provision thereof, or () 20 protect against any
matter which imminently and substantially threatens a8 of the health, safety andl welfare of the
Owners, or (w) agamst a supplier, vendor, contratior or provider of services, BUSUan (o a contract
or purchase order with the Association and in the ordinary course of business, or {v) for money
damages wherem the tolal amount in controversy for all matiers arecing in connection with the
achon is not kkety to exceed Ten Thousand Doltars ($10.000.00) in the aggregata; shall be refemed
to herem as an "Operationat Proceedmg.™ The Board from time to times may caatse an Opesational
Proceeding o be reasonzbly commenced and prosecuted. withowt the need for further
authorizaton,

(b)  Any and a2 pending or potential Proceedings other than Operational
FProceedings shall be referred o herein as a "Non-Operstional Controversy™ or "Non-Opetational
Controversies.” To protect the Association and the Owners from being subjaciad to potentialty
costly or protonged Non-Operational Controversies withowd full disclosure. analysis and consant,
to profect the Board and individuad Directors from any charges of negéigence, breach of fiduckary

_24 -

JA0540



L g} ot |
g1 i ]
L o Ly )
e
— Y

duty, conflict of interest or acting in excess of their authoity or in a manner not in the best interests
of the Assoaation and the Owners; and 1o ensure voiuritary and well-informed consent and dear
and express authorization by the Owners, strict compiiance with a¥l of the folowing provisions of
this Section 5 3 shall be mandatory with regard to any and alt Non-Operationa! Controversies
commenced, nsttuted or mamtained by the Board:

(1) The Board shalt first endeavor to resolve any Non-Operational
Coritroversy by good faith negotiabons with the agdverse party or parties. In the event that such
good faith negotations fail 1o reasonably resolve the Non-Operational Contraversy, the Board shall
then endeavor it gocd faith to resolve such Non-Operationat Controversy by inediation, provided
that the Board shall not incur liabity for or spend more than Five Thousand Doflars ($5,000.00) in
connechon therewith (provided that, if more than said suen is reasonably required inconnection with
such rmediation, then the Board shall be requered first to reasonably seek approval of a majority of
the voting power of the Members for such additional amount for mediabion before proceeding 1o
arntrahion or itigation). In the event that the adverse party or parties refuse mediation, or if such
gooc faith mediation still fails 1o reasonably resolve the Non-Operational Controversy, the Board
shatl not be authanzed to commence, institute or maintain any arbitration or Eligation of such Non-
Operational Controversy until the Board has fully complied with the foliowing procedures:

{1} The Board shall first investigate the legad merit, feasitdity and
expense of prosecuting the Nan-Operationa! Conlroversy, by obtaining the written opinion of a
heensed Nevada attorney regularly residing in Clark County, Nevada, with a Martindale-Hubbel!
rating of “av", expressly stating that such attorney has reviewed the underlying facts and data in
sufficient, venfiable detail to render the opirson, and expressly opining that the Association has 2
substantial ikelihood of prevaling on the merits with regand to the Non-Operational Controversy,
without substantal kelihood of incumng ary material kabdity with respect to any counterclaan
which may be asserled agamst the Associabon. The Board shali be awuthiorized to spend up lo an
aggregate of Five Thousand Dollars (§5.000.00) to oblain such tegal opineon. ;mchadng a8 amounts
paid to said attorney therefor, and all amounts paid to any consuitants, contractors and/or experts
prepanng or processing reports and/or miomation in connection therewith. The Board may
increase said $5.000 00 Lkout. with the express consent of more than fifty percent {50%) of afl ol the
Members cf the Associahon, al a special meeting called for suchi purpose.

(2) Said attormey opindon letter shall also contain the attomey’s
best good faith estimate of the aggregate maximum "not-lo-exceed” amount of kegal fees and
costs, nduding, without limitation. court costs, costs of investigabon and all further reports or
studies. costs of court repotters and transcripts, and costs of expert wilnesses and forensic
specalists {all collectively, "Quoted Litigation Costs™) which are reasonably expected 1o be inGurned
for prosecubion to completon (Indluding appeal} of the Non-Operational Controversy. Said opirson
letter shall aiso indude a draft of any propased fee agreement with such attomey. If the attomey’s
proposed fee arrangement is contingent, the Board shall nevertheless cbtain the Quoted Litigation
Costs with respect to all costs other than legal fees. and sha@l atso oblan a writlen draft of the
attomey's proposed contingent fee agreement. (Such written legal opinion, sciuding the Quoted
Lisgaton Costs, and also mtiuding any propoased fee agreement, tordingent of non-contingent, are
coliectively referred 10 herein as the “Attomey Lelter™).

(3) Upon recegt and review of the Attorney Lelter, if two-thinds
{2/3) or more of the Board affirmatvely vate to proceed with the esttution Or prosecution of, and/or
miervention in. the Non-Operabonal Controversy, the Boand thereupon shall dudy notice and calt
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a specal meeting of the Members. The writlen fotice to each Member of the Association shall
mdude a copy of the Attorney Letter, uciuding the Guoted Litigation Costs and any proposed fee
agregment, contingent or non-contingent, ogether with a writtan report ("Special Assessment
Repot) prepared by the Board: (A} itemizing the amoimt necessary o be assessed to each
AMember {"Speaal Liigation Assessment”™), on a monthly basis, to fund the Quoted Litigation Costs,
and (B) specfying the probable duration and aggregate amound of such Specdial Litigation
Assessment. Al said special meeting. following review of the Attomey Letter, Quoted Litigation
Costs, and the Spedial Assessment Report, and fu and frank discussion thereof, inchuding
balancing the destrability of instituting, prosecuting andfor intervening in the Non-Operational
Coniroversy aganst the desiabiiity of accepting any settlernent proposals from the adversary party
pr parhes, the Board shall call for a vote of the Members, whereupon: (x} i nol more than fifty
percent (50%) of the total voting power of the Association voltes in favor of pursuing such Non-
Opertionat Controversy and levying the Speciat Litigation Assessment, then the Non-Operational
Controversy shall not be pursued further, but (y) if more than Rty percent (509 ) of twe total vobing
power of the Assocabon (i.e.. more than hfty percent (50%) of all of the Members of the
Association) affirmatively vole in favor of pursuing such Non-Operational Controversy, and in favor
of levying 3 Special Lihgabon Assessment on the Masnbers in the amounts and for the duration sel
forth in the Specal Assessment Report, then the Board shait be authosized o proceed o institude,
prosecute, and/or mtenvene m the Non-Opermtional Controncruy. In such event, the Board shali
»ngage the atiomey who gave the opmion and quote set forth in the Altomey Lefter, which
angagement shall be expressty subyect to the Attomey Letier. The terms of such engagement shalt
require (1} that sad attormey shall be responsbie for aff attorme ys' fees and costs and expenses
whalsoever 41 excess of one hundred twenty percent (120% ) of the Quated Liigation Costs, and
(i} that said attomey shall prowide, and the Board shall distribite to the Members, not less
frequemly than quarterly. a written update of the progress and cumen staius of, and the attomey's
consdered prognosis for, the Non-Operational Controversy. including any offers of settiament
and/or settiement prospects. together with an ilemized summary of altorneys fees and costs
incumed to date in connection therewth.

{4} Inthe event of anybona fide settiernent offer from the adverse

party or parbes m the Non-Operational Controversy, if the Association's aftomey advises the Board
that acceptance of the settlemnent offer wotld be reasonable under the circumstances, or wouid be
in the best inlerests of the Assocation, of that said altomey no longer beieves that the Association
t5 assured of a substanbal lkekhood of prevailing on the mesits without prospett of materiad kabelty
on any counterciam, thea the Board shalf have the authority 1o accept such settlement offer. In
ali other cases. the Board shall submit any setiemant offer to the Owrners, who shall have the gl
to 2ccept any such settement offer upon a magonity vote of ail of the Members of the Association.

{c} In no event shall any Association Reserve Fund be used as the source of
funds to institute, prosecute. maintain and/or intervene in any Proceeding (including. bul not kmited
to, any Non-Operational Controversy}. Association Reserve Funds, pursuant to Section 6.3, below,
are to be used only for the specfied replacements, painting and repasrs of Common Elements, and
for no other purpase whatsoever,

(d) Any provision in this Declaration notwithstanding: {i} other than as set forth
in thes Section 9.3, the Assodation shall have no power whalsoever to institute, prosecute,
maintain. or ntervene in any Proceeding. (F) any institution, prosecution. of maintenance of, or
intervention in. & Pioceeding by the Board without first stnciy complying with, and thereafter
continung to comply with, each of the provisions of this Section 5.3, shall be unauthorized and Uitra
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vires (re.. an unauthonzed and unlawful act, beyond the scope of authority of the corporation or
of the person(s) undertalung such act) as to the Association, and shail sublect any Dérector who
voted or acted in any manner to violate or avoed the provisions and/or requrements of this
Secho: 5.3 to personal kability to the Association for 24 costs and Eabdities incurred by reason of
the unauthonzed instituiron, prosecubon. or mammtenance of, or interverrbon in, the Proceeding; and
{m} thrs Secton 5.3 may not be amended or deleted at any time without the express prior written
appraval of both (1) Members representing not less than seventy-five percent (75%) of the tot
voting power of Assocatan, and (2) not tess than seveniy-five percent (75%) of the total voting
power of the Board of Dmectors, and any purported amendment or defetion of this Sechon 5.3, o
any portion: hereol, without both of such express poor writlen approvats shall be void.

Sechon54  Additionad Express Lindations on Powers of AssoGation. The Association
shall not Lake any of the followang actions except with the prior vote or writien corsent of 2 majority

of the voting power of the Assocation:

{a) Incur aggregale expenditures for capital improvements to the Cammon
Elements m any Fiscal Year in excess of five percent (5%) o the budgeted gross expenses of the
Assocation for that Fiscal Year; or sell, during any Fiscal Year, any property of the Association
having an aggregate faw market value greater than five percent {5%) of the budgeted gross
expenses of the Associabon for thal Fiscal Year.

(b} Enter inlo a contract with a third person wherein the third person will furmish
goxds or senaces for the Associabon for a term longer than one (1) year, except (1) a contract with
a public or private utihty or cabie tekevision company, i the rates charged for the materials or
services are regulated by the Nevada Public Service Commission (provided, however, thatthe term
of the contract shall not exceed the shortest term for which the suppier will contract at the
reguiated rate}, or (#) prepad casualty and/or kability insurance policies of no greater than three
{3} years durabon

{c} Pay compensation to any Association Diwector or Officer for services
performed 1n the conduct of the Associaion’s business; provided, however, that the Board may
cause a Director or Officer to be reimbursed for expenses incurred in camying on the business of
the Assooation. .

Section5.5  Manager. The Assocation shalt have the powar Lo employ or contract with
a Manager. to perform all or any pan of the duties and responsiilities of the Association, subject
to the Governing Documents, {or the puspose of operating and maintaineng the Properties, subject
to the following:

(&) Any agreement with a Manager shall be ins writing and shal? be For a tesm
not m excess of one {1) year, subject 1o canceliation by the Assodation for cause 3t any ime upon
not less than thaty (30) days written notice, and without cause {(and without penalty or the paymant
of a termnabon fee} al any bme upon not more than ninety (90) days written nofice.  In the event
of any explicat conflict belween the Goverreng Documents 2nd any agreernent with a Manager, the
Governing Documents shall prevail.

{b) The Manager shall possess suffhicent experience, m the reasonable
judgment of the Board, m managing residentiad subdivision projects, sisndar 1o the Properties, inthe
County, and shall be duly bcensed as required from time 10 time by the appropriate koensing and
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governmental authornities {(and must have the quakfications, inchuding education and sxperience,
when and as required for the issuance of the relevant certificate by the Nevada Read Estate
Division pursuant and subgect to the provisions of NRS Chapler 645 andior NRS § 116.3119.3, or
duly exempted pursuant to NRS § 116.3119.4). Any and all employees of the Manager with
responsibiities to or in connection with the Association and/or the Community shall have such
expanence with regard 1o similar projects. (If no Manager meeting the above-stated quatifications

is avatable, the Board shall retain the most highly qualified management entity avadable, which is
duly licensed by the appropriate licensing autharities).

{c) No Manager, or any direcior, officer, shareholder. principal. pasiner, or
employee of the Manager. may be a Director or Officer of the Associabion.

{d} As a condition precedent to the employ of, or agreement with, a Manager,
ihe Manager (or any replacement Manager) first shall be required, at its expense, to review the
Govenang Documents, Plat, and any and a8l Association Reserve Studies and inspection reports
pertaning 1o ithe Properties.

{e} By executron of its agreement with the Association, a Manager shall be
condusively deemed to have covenanted: (1) in good faith 1o be bound by, and to faithfuslly perform
all dubes {including. but not limited to, kil and faithfil accounting for 2l Associabon funds within
the possession ar control of Manager) required of the Manager under the Governing Documents
{and, in the even! of any imeconcilabie confiict between the Govemning Documents and the contract
with the Manager. the Governing Documents shall prevad); (2) that any penalties, fines or interes!
levied upon the Associaton as the mesult of Manager's error or onsssion shafl be paid {or
reimbursed (o the Associalion) by the Manager; (3) to comply fully, 3t #is expanse, with af
applicable regulabons of the Mevada Rea! Estate Division; and {4) al Manager's sole expense, 10
promptly lum over, to the Board, possession and control of all funds, documents, books. reconds
and reports pertaming to the Properbes and/or Association, and ko coorgmate ax! cooperate n
good faith with the Board in connection with such tumover, in any event not later than ten (10) days
of exprrabion or termination of the Association's agreement with Manager (provided that, without
iimiting 45 other remedies, the Assonalion shall be entitied D withhold all amounts othenwise due
ta the Manager unhl sech tme as the Manager tumover in good faith has been completed).

{n Upon exprration or termnation of an agreement with a Manager, a
replacement Manager meeting the above-stated quakfications shafl be retained by the Boand as
soon 3s passibie therealler and a kmited review performed, by quadified Person desgnated by the
Board. of the books and records of the Associabion, to verily assets.

{q) The Association shall also maintain and pay for the services of such other
personnel, mduding independent contractoes, as the Board shafl deterrene o be necessary or
desirable for the proper management, operation, maintenance, and repair of the Association and
the Properties, pursuant io the Governing Documents, whether such personnat are fusnished or
employed directty by the Assogiation or by any person with whom or which it contracts. Soch other
personnel shall not ail be replaced concurrently, but sha be replaced acconding o a "staggered”
schedule, 10 maximize continuity of services ta the Association,
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Sectson 56 Inspection of Books and Records.

(a) The Board shaf, upon the written reques! of any Owner, make avaiable the
books, records and other papers of the Assoastion for review during the regqulss working houes of
the Associaton, with the excepton ol (1) personnel records of employees (i any) of the
Assoaaton, and (2) records of the Association relating to another Owner,

{b} The Board shall cause (0 be maintained and made available for review at
the husiness office of the Association or other suitable location: (1} the finanaal statements of the
Assocalion; (2) the Boudgets and Reserve Budgets: and (3) Reserve Stdies,

{c) The Board shafl cause to be provided a copy of any of the reconds required
to be mamtamned pursuant to (a) and (b) above, 1o an Owner or to the Nevada State Ombodsman,
as apphcable. within 14 days after receiving a written request therefor. The Board may charge a
fee to caver the actual costs of preparing such copy, but not to exceed 25 cents per page (o such
maxmum amount 35 permitied by applicable Nevada law),

{(d)  Notwihstanding the foregoing, each Director shafl have the unfettened right
at any reasonable time, and from time to time, to inspect all such records.

SecaonS57  Continung Rights of Declarant. Declarant shall preserve the right, without
obligatron, to enforce the Govermning Documents (including, without Emitation, the Association’s
dubes of mamtenance and repair. and Reserve Shudy and Reserve Fund obligations). Afier the
end of Declarant Control Penad., throughout the term of this Declaration, the Boand shall deliver o
Declarant noboes and menutes of af Boand mestings and Membership meetings, and Declarant
shall have the nght, without obligaton, to attend such meetings. on a non-voling bases. Dedlarant
shall atso recewve nohce of. and have the night, without obligation, to attend, all inspactions of the
Propertes o any porbon{s) thereof. The Board shadl alsp, throughout the tesm of thes Dedlaration,
deliver to Declarant (without any express of inplied obligation or duty on Declarant’s part to review
or to do anythmg} all nobces and cormespondence to Owners, all inspection reports, the Reserve
Shidies prepared in accordance with Section 6.3 below, and audited annuz! reports, as requined
in Secton 5. 1(m), above. Such nobhces and information shall be dedivered to Declarant at its most
recently dessgnaleq address.

Sechon 5.8 LAY ith Applicable Laws. The Association shafl comply with 2l
apphc:ablelaws(mdudmg hmdnnttnutedtﬂ WMMWMW
person in the provision of services or faciities in connection with a Dweling because of a handicap
of such person). The provisions of the Goveming Bocuments shall be upheld and enforcezble to
the maximum extent permessibie under apphcable federal or state Law or City or County ordinance.,
Subject to the foregomng. m the event of Emeconcilable condiict between applicable law and any
pronvision of the Governing Documents_ the apphcable law shafl prevaid, and the affected provision
of the Governing Document shafi be deemed aufomatically amended (or deleted) to the minemam
exient reasonably necessary {o remove such ¥meconciable confhct. in no event shafl tha
Assotiation adhere to or enforce any provision of the Governmng Documents which sreconcitably
contravenes applicable taw.
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COVENANT FOR MAIN

Section 6.1 Fersonal Qbbgation of Assessments. Each Owner of a Unit, by acceplance
of a deed therefor. whether or not 50 expressed in such deed, is deemed o covenant and agree
1o pay ta the Associabon. {(a) Annuat Assessments, (b) Special Assessments. and (c) any Capetal
Assessments, such assessments (o be established and coliected as provided in this Declaration.
All assessments, together with imlerest thereon, late charges, costs and reasonahle attomeys' fees
for the collection thereof, shall be a charge on the Unit and shall be a continuing Een upon the Unit
agawnst which such assessment s made. Each such assessment, together with interest thereon,
late charges, costs and reasonable atlomeys’ fees, shall also be the personal gbligation of the
Person who was the Owner of such Unit al the time when the assessment became dus. This
personal obhigation cannot be avoided by abandonment of a Uinit or by an offer to waive use of the
Common Elemernts. The personal obligation only shall not pass 1o the successors in titie of any
Owner unless expressly assumed by such sucoessors.

Sechonf 2  Assogation Funds. The Board shall establish at least the following separate
accounts {("Assocabon Funds®) mto whech shall be deposited 28 monses paid to the Association,
and from whirch disbursements shall be made, as provided herein, in the performance of finctions
by the Assocahon under the provisions of this Declartion. The Associabion Funds shal be
estahblshed as trust accounts at a federally or state msured banking or Savings instiiution, and shall
mciude (1) an operating fund ("Operating Fund™) for cument expenses of the Association, and (2)
a reserve fund ("Reserve Fund™) for capital repaws and replacements as set forth m Seclion 6.3
below. and (3} any other funds which the Board may establish, (o the exient necessary under the
provisions of this Dedlaration  To quadify lor higher retums on actounts held at banking or savings
nstitshons, the Board may commingle any amounts deposited into any of the Assocation Funds
{other than the Reserve Fund, which shall be kepl Segregated ), provided that the integrity of each
individual Assocation Fund shall be preserved on the books of the Assodcation by acoouriing for
disbursements from, and deposits 10, each Assodiation Fund separately. Each of the Association
Funds shall be eslablished as a separate tnist 5avings or trust checking acooustt, at any federally
or state nsured banking of lending mstitution, with bakswces not 1o exceed institutionaly msured
levels All amounts depossted into the Operating Fund and the Reserve Fund must be used solely
for the commeon benefit of the Owners for purposes authonized by this Declasation. The Manager
shalinat be authonzed to make withdrawals from the Reserve Fund, Withdiawals froni the Reserve
Fund shall require signatures of both the President and Treasurer (or. in the abrsence of either the
President or Treasurer, the Secretary may sign in place of the absent Officer). The President,
Treasurer, and Secretary ali msibeﬂﬂwmswﬁ(aﬂermmmwwmwm
ail be Owners

Section 63  Reserve Fund; Reserve Studies.

(3) Arty other provision herein notwithstanding: (i) the Association shali estabish
a reserve fund ("Reserve FundT), (i) the Reserve Fund shalfl be used only for capiial repasrs,
restoraton, and replacement of majpr components ("Major Components™) of the Common
Elements, {in} In no event whatsoever shall the Reserve Fund be used for regudar maimtenance
recumng on an annual of Mmore frequent basis, oF as the source of furkds to mstitute, prosecute,
maintam and/or mtervense m any Procesding, or for any other purpose whatsoever, {iv) the Reserve
Fund shall be kept 1n a segregated account, withdrawals from which shalf only be made upon
specific approval of the Board subjact to the foregomg, (v) funds in the Reserve Fund may not be
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withdrawn without the signatures of both the President and the Treasurer (provided that the
Secretary may sign in lieu of either the President or the Treasurer, if either is not reasonably
available). (w) under no crcumstances shatt the Manager (or any one Officer or Director, acting
alone) be authonzed to make withdrawals from the Reserve Fund, and (vi} airy use of the Reserve
Fund in wiolaton of the foregorng provisions shall be unauthorized and Wira vires 3t 10 the
Association, and shall subjed! any Director who acted in any manner o violale or avoid the
prowvisions and/or requirements of this Section 6.3(a) to personal liabiity to the Association for alf
costs and habihibes incurred by reason of the unauthorzed use of the Reserve Fund.

th) The Boara shall perodically retain the services of a quakfiad reserve sty
anatyst, with sufficent expenence with preparing reserve studies for simétar residential prosects n
the County, to prepare and provide 1o the Association a reserve study ((Reserve Study™). The
Board shall cause 1o be prepared an méial Reserve Study by not later than October 1. 2000,
Thersafter, the Board shall: (1) cause 10 be conducted at least once every five years, a subsequent
Reserve Study. (2] review the results of the most cument Reserve Study at keast annually in
determine 1if those reserves are sufficient; and (3) make any adjustments the Board deems
necessary to maintan the requered resarves.

{c) Each Reserve Study must be conducted by a petson quatified by training
and experience o conduct such a shady (including, but not kmited to, a Director, 2n Owner or a
Mariager who 1s 50 gualihed). The Reserve Study must mchude, wathout kmidation: (1} 2 semenary
of an inspecton of the Major Components which the Assaciation is obgated 1o repair, replace or
restore; {2} an wdentificabon of the Major Components which have & remaning usefid e of lecs
nan 30 years, (3} an estimate of the remasning usefud ffe of each Major Component so identified;
(4) an estmate of the cost of repar. replacement or restorstion of each Major Component 50
identfitd during and at the end of its useful life; and (5) an estimate of the total annual assessment
that may be reguired to cover the cosl of repainng,. replacement or restoration the Major
Components so dentihed (afler subtracting the reserves as of the date of the Reserve Study}. The
Reserve Study shall be conducted in acoordance with any applicable requiations adopled by the
Nevada Real Estate Division

Secton 6.4 Budget; Reserve Budgel.

{a) The Baard shall adopt a proposed annual Budget at least forty-fve {(45)days
pnor to the first Annual Assessment period for each Fiscal Year, Within thaty (30) days afler
adoptron of any preposed Budget, the Board shall provide to 2 Cwners a summary of the Budget,
and shalt set a date for a meeting of the Owners t© consider ratification of the Budget. Said
meetng shall be held not less than fourteen {14} days, nor more than thirty (30) days aftes masing
of the summary. Unless at that meeting the proposed Budget & rejected by at least seventy-five
percent {75%} of the volmg power of the Association. the Budget shall be deemed ratified, whether
or ol a quorwm was present. If the proposed Budge! is duly rejected as aforesaid, the annugd
Budget for the immediately preceding Fiscal Year sholl be reinstated, as if duly 2pproved fos the
Fiscal Year in guestion, and shalt remain in effect until such time as a subsequernt proposed Budget
15 ratified.

{b} Naotwithstanding the foregoing, except as otherwise provided in subsecticn
{c} betow, thie Board shall. not less than 30 days or mare than 60 days before the baginneng of each
Fiseal Year. prepare and distnbute W0 each Owner a copy of:
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(1) the Budgat (which masst inciude, withow Emitation, the estimatod
annua! revenue and expenditures of the Associabon and any contributions to be made to the
Reserve Fund). and

(2} The Reserve Budget, which must include. without Emitation:

(A) the current eslimatad repiacement cost. estimated
remaning life and estimated useful life of each majpor componen of the Common Elements (dajor
Component™);

(B) as of the end of the Fiscal Year for which the Reserve
Budget s prepared, the current estmate of the amount of cash reserves that are necessary, and
the curment amount of accumulaiad cash reserves that ame set aside, 10 repair, replace or resiore
the Magor Components;

) a stztamand as ko whether tha Board has datanmenad
or arbopates that the levy of one or more Capital Assessmants will ba requared 10 repsir, replacs
or restore any Maor Comoonent o ta provida adaquate reserves for that purpose; and

(D) a general statemer descriting ths procedures used
for the estimabon and accurmedation of cash reserves pursusnt o subparagreph (B) above,
incitding, without limitation, the qualifications of the person responsible for the preparmation of the
Reserve Study.

{c) I beu of distnbuting copies of the Budget and Reserve Budget, the Board
may distribute to each Owner a summary of those budgets, accompansed by 2 writien notice that
the budgels are available for review at the business office of the Association or otfwer surtable

location and that copies of the budgets will be providad upon request.

: h a3 ases. The Board shall not kevy, for
any Fiscal Year, mmmﬁmmmmmmm
Assessment” as determined below, uniess first approved by the voba of Members representing at
least a moajority of the voting power of the Assotiation. The “Maximum Authortsed Arwwual
Assessment” in any fiscal year following the initial budgeted year shall be a sum which does not
exceed the agogregate of (a) the Annual Assessment for tho prior Fiscal Year, plus (b) a twenty-five
percenl (25% ) imcrease thereof. Notwithstanding the faneggng, i, n any Frscal Year, the Boand
reasonably determines that the Cormmon Expenses canno? be met by the Annual Assessments
levied under the then-current Budget, the Board may, upon the affsmative vole of 8 maority of the
voting power of the Association and a majority of the voling power of the Board, submit 3
Supplemental Annual Assessment, appiicable to that Fiscal Year only, for ratification as provided
m Section 6.4 above.

Section 6.6 iti i ati
saleofaUmlbyDedaram mwamwmmwmmam
contrivtion to the Association. in an amount egussd io heo (2) full monthly instafiments of the grester

of the imstial or then-appkcabls Annual Assessment, notwithstanding Saction 6.7 balows, Such
capital contribubon 5 in addiion 1o, and is not 1o be considened 25 an advance payrnant of, the

Annual Assessment for such Unit, and may be appled to iniial working cepite! nestds of the
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Secton 6.7  Assessment Commencement Date. The Board, by majority vole, shall
authonze and levy the amount of the Annui Assessment upon each Unit, as provided hesemn,
Annual Assessments shall commence on Units on the respective Assessment Commenoemest
Bate The "Assessment Commencement Date® hereunder shall be; (a) with respect to Units within
the Onginai Property. the first day of the calendar month folicsing the Close of Escrow o a
Purchaser of the first Unut in the Oricinal Property, asd (b) with respect to each Unit withen Annexed
Property. that date on which the Anrexation Amendment for such Unit is Recorded; provided that
Declarant may establish, its sole discrebon, a later Assessment Commencement Date untformly
as to all Units by agreement of Decdlarant 1o pay aft Common Expenses for the Propertias up
through and mduding such later Assessment Commencement Date. The frst Anaual Assessment
for each Unit shall be pro-rated based on the number of montits remaining in the Fiscad Year, AR
instaliments of Annual Assessments shall be colected in advance on a regular basis by the Board,
at such frequency and on such due dates as the Board shall determine from time to time in its sole
discretion. The Assocation shall, upon demand, and for a reasonable charge, fumish a certificate
binding on the Association. sigred by an Officer or Association agenl, cetting forth whether the
assessments on a Unit have been paid. At the end of any Fiscai Year, the Board may determine
that all exoess funds remaining in the operating fund. over and above the amounts used for the
operation of the Properhes, may be retained by the Association for use in reducing the fallowing
year's Annual Assessment or for deposit in the reserve account.  Upon dissolution of the
Assotation incident to the abandonment or termination of the maintenance of the Properties, any
gmounts rermaining in any of the Associalion Funds shal be distributed proportionatety to or for the
benefit of the Members, in 2ccordance with Nevada law.

Sechon 68  Capial Assessments, The Board may levy, in any Fistal Year, a Capital
Assessrrent applicable o that Fiscal Year only. for the purpose of defraying. in whole or in part,

the cost of any canstruction, reconstryction, repair or replacement of a capital Improvement or
other such acdibon upon the Common Elements ., inclading fucures and personal property related

thereto. provided that any proposed Capital Assessment shall requere the advance consent of a
majonty of the voling power of the Association.

Section 69  Unform Rale of Assessment. Annual Assessments and Capilal
Assessments shall be assessed al an equal and uniform rate agamst &l Owners and thewr Usnits.
Each Owner's share of such assessments shall be a fraction, the numerator of which shall be the
nuriber of Units owned by such Owner, and the denominator of which shafl be the aggregate
number of Urits in the Onginal Property (and. upon annexation, of Linits in portions of the Annexed!
Property ).

Sechon €.1) Exemps Property. The following property subject to this Declaration shall
be exempt from the assessments herein:

{a) alt portions, if any, of the Properties dedicated to and accepied by, the
Uniled States. the Stale of Nevada, Clark Counly. or any political subdivision of any of the
foregmng, of any public agency, entity or authonty. for so jong as such entity or political subdivision
15 the owner thereof, or for 5o kong &s such dedication remains effective; and

{b) the Common Elements cuned by the Associabon in fee.
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Secton 6 11 Spedal Assessments. The Association may, subject to the provisions of
Sechion 9.3 and Section 11.1 (b) hereof. levy Special Assessments aganst specfic Ovmers who
have caused the Association to incur special expenses doe to wifful or negligent acts of said
Owmers, their tenants, famlies, guests, invitees or agents. Special Assessments atso shall inciude,
without limitation, late payment penalties, interest charges, fines, admenistrative fees, attomeys’
fees. amounts expended to enforce assessment fens against Owners as providked for hersin, and
other charges of similar nature. Special Assessments, if not paid imety when due, shall constitute
unpad or delinguent assessments, pursuant to Article 7, belowy,

ARTICLE ?
EFFECT OF NONPA OF ASSE :

REMEDIES OF THE ASSOCIATION

Section 7.1 Nonpayment of Assessments. Any mstafiment of an Annual Assessment,
Speca! Assessment, or Capital Assessment shall be definquent if not paid within tharty (30) days
of the due date as established by the Board. Such delinquent instaiment shall bear interest from
the due date unid pa:d, at the rate of two (2) percentage poinls per annum above the prime rate
charged from time to tirme by Bank of Amarica N.T. & S.A. (or, o such rate is no longer published,
then a reasonable replacement rate}, but i any event not greater than the mandmum rete permitied
bv applicable Nevada law, as well as a reasonable late charge, as determined by the Boaed, o
compensate the Association for increased bookkeeping, bifing, administrative costs, and any other
appropnale charges No such late charge or interest of any oelinquent instament may axceed the
maxmum rate of amount allowable by law. The Assosation may bring an action &t law against the
Owner personally obligated to pay any delinquent instaiment or late charge, or foreclose the Een
against the Und. Na Owner may waive of othenwise escape kiabiity for the assessments provided
for herem by nonuse of the Corremon Elements or by abandonment of his Unit.

Section7 2 Natice of Detinquent instaliment. If any instaliment of an assessment is not
pawd within thirty (30) days after s due date, the Boand may me notice of delinquent assessment
to the Owner and 1o each first Mongagee of the Unil. The notice shall specify. (a) the amount of
assessments and other sums due: (b} & descnption of the Linit against which the ken is imposed;
(¢) the name of the record Owner of the Unit; (d) the fact that the instafiment is dekinguent; (e) the
achon required 1o cure the default; (f) the: date, not less than thirty {30) days from the date the
notice 15 maded 10 the Owner. by which such detault rmarst be cured; and (g) that Badure 10 cure the
default on or before the date specified in the natice May result n accelesation of the balance of the
nstaliments of such assessment for the then-cument Fiscal Year and sale of the Unil The notice
shall fuizther mform the Owner af his right to cure after accalecation. i the dekngquent instaliment
of assessments and any charges thereon are not pat in full on or before the date specified in the
nolice, the Board. at its option. may dedare alt of the unpaid batance of such assessments levied
against such Owner and his Unit to be snmediately due and payable withouwd further demand, and
may enforce the cofiection of the fifl assessments and all charges thereon in any manner
authonzed by law or this Declaration.

Sechon 7.3  Notice of Default and Election to Sedl. No action shall be brought to enforce
any assessment fien herein, unless at least sixty (60) cays have expired foliowing the later of: (a)
the date a nolice of default and election to sekl is Recorded; or (b) the date the Recorded notice of
default and election 10 self is mailed in the Ursted States mail, certified or registered, retum receipt
requested, to the Owner of the Unil. Such nolice of default and election to sell mus! recite a good
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and sufficient legal descripbon of such Unit, the Record Owner or reputed Owner thereo!, the
amoun! claimed (which may, at the Association’s option. mciude interest on the unpaid assessment
2s described in Section 7.1 above, pius reasonabls alforneys' fees and expenses of collecHion in
connection with the debt secured by such ken), the name and address of the Association, and the
name and address of the Person authorized by the Board o enforce the ken by sale. The notice
of defauilt and election to sell shall be signed and acknowdedged by an Association Officer,
Manager, or pther Persan designated by the Board for such purpose, and such Een shall be prior
to any declaration of homestead Recorded afler the date on which tes Dedlaraton is Reconded.
The lien shail continue untd fully paid or otherwise satisfied,

Section 74  Foredosure Sale. Subject to the nitation set forth in Section 7.5 below,
any such sale provided for above may be conducted by the Boad, #ts sttomeys, or other Person
authorized by the Board in accordance with the provisions of NRS §116.31164 and Covenants Nos.
B. 7 and B of NRS § 107.030 and §107.090, as amended, insofar as they ame consistent with the
provisions of NRS § 116.31164, as amended. or in accordance with any simdar stahute hareafter
enacled applicable o the exercise of powers of sale in Montgages and Deeds of Trust, or in any
olher manner permitted by law. The Association, through its duly authorized agents. shall have the
power to bid on the Unit at the foredosure sale and to acquire and hold, iease. morigage, and
convey the same. Notices of defaull and election to sefl shall be provided as required by NRS §
116.31163. Notice of ime and place of sale shall be provided as required by NRS § 116.311635.

Section75  Limilationon Foredosyre. Any other provision in the Govemeng Documents
notwithstanding, the Association may nol foreclose a Ben by sale for the assessment of a fine or
for a wiolation of the Governing Documents, umless the viotation is of a type that substantiafly ang
imrunently threatens the health, safely, and welfare of the Owners and Residents of the
Community. The foregoing limitation shal not apply to foredosure of a ken for Armual
Assessments or Capital Assessments, or any portion respectively thereod, pursuant to this Article
7.

Section 7.0 Cure of Defzuit. Upon the limely cure of any defaull for which a notice of
default and election to sell was fiied by the Assocation. the Officers thereo! shall Record an
appropriate release of lien, upon payment by the defaulting Owner of a rezsonable fee to be
determined by the Board, to cover the cost of preparing and Reconding such release. A cedificate,
executed and acknowledged by any twa {2} Directors or the Manager, stating the indebtedness
secured by the lien upon any Unit created hereunder, shall be condusive upon the Associztion and,
if acknowledged by the Cwner, shall be binding on such Owner as to the amount of such
ndebtedness as of the date of the certificate, in favor of all Persons who rely thereon in good fzith,
Such certificate shall be fumished o any Owner upon request, at a reasonabie fee, to be
determined by the Board.

Section?7.7  Cumulative Remedies. The assessment bens and the rights of foreclosure
and sale thereunder shall be in addtion to and not in substitution for all other rights and remedies
which the Assocation and its assigns may have hereurder and by law or in equity, including a sust
to recover a money judgment for unpand assessments, as provided above,

Sechon 78  Morigagee Prolection. Notwithstanding all other provisions hereof, no ken
created under this Asticle 7, nor the enforcement of any provision of this Dedlaration shall defeat

of render invalid the nghts of the Beneficiary under any Recorded First Deed of Trust encumbering
a Unit, made in good faith and for vatue: provided that after such Beneficiary or some other Person
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obtans title to such Unit by judicial foredosure, other foreciosure, or exercise of power of sale,
such Unit shall remain subject [0 this Declaration and the payment of 2 inst¥mends of
assessments accrinng subsequent to the date such Beneficiary or other Person obtains tie. The
hen of the assessments, ncduding interest and costs, shall be subordinate to the Ben of any First
Morgage upch the Unit. The release or discharge of any ken for unpaid assessments by reason
af the foreciosure or exerase of power of sale by the First Morigagee shall not refieve the prior
Owner of his personal obligation for the payment of such unpaid assessments.

Secton 7.9  Prionty of Assessment Lien. Recorting of the Declaration constiules
Record nobice and perfection of a lien for assessments. A Ben for assessments, inclading interest,
costs, and attemeys fees, as provided for herein, shall e paor to all cther kens and encumdrances
on a Unil, except for: (a) kens and encumbrances Recorded before the Dedlaraton was Recordied,
{b) a first Mortgage Recorded before the delinquency of the assessment sougit 1o be enforced,
and (¢} liens for real estale taxes and other govermmental chiarges, and is otherwise subjectto NRS
§ 116.3116. The sale or transfer of any Unit shall nol affect an assessment Ben. However, the sale
oc transfer of any Unit pursuamt 1o judicial of nomjudicial foreclosure of a First Martgage shall
extinguish the lien of such assessment as o payments which became due prior to such sake or
transfer. No sale or transler shall relieve such Unit from Ben rights for any assessments which
thereafter become due. Where the Benehiciary of a First Mortgage of Record or other purchaser
of a Unil gbtains Gitke pursuant to a judicial or hanjodicial foreciosure or “deed in keu thereo!,™ the
Person who obtams tifle and his successors and assigns shall not be kable for the share of the
Common Expenses or assessments by the Assocaton chargeabie to such Unit which became dua
prior {o the acquisition of title o such Unit by such Person.  Such unpaid share of Cormmon
Expenses and assessments shatt be deemed to become expenses colltsctible fram all of the Units,
includiriy the Unit belonging to such Person and his successors and assigns,

ARTICLE 8
ARCHITECTURAL AND LANDSCAPING CONTROL

SecionB 1 ARC. The Architectural Review Comeuttee, sometimes refemed to in this
Dedaration as the "ARC " shal congsist of three (3) commiltee members; provided. however, that
such number may be increased or decreased from time o time by resolution of the Board.
Notwithstanding the foregoing. Declarant shall have the sole right and power to appont andfor
remove afl of the members to the ARC untd such time as Dedarant 5o longer owns any property
m, or hias any power to annex the Annexable Area or any portion thereof; provided that Dedlarand,
it its sode discrebion, by watien nstrement, May at any earker ime brn over o the Board e power
10 appoint the members to e ARC; thereafter, the Board shall apposnt ai members of the ARC.
A member of the ARC may be removed at any ime, wathout cause, by the Person who appointed
such member. Uniess changed by resclution of the Board, the address of the ARC for o
purposes. including the submession of plans for appraval, shall be at the principal office of the
Asspoiation as designated by the Board.

Secton 82  Rewview of Plans and Specilications. The ARC shaf consider and act upon
any and alt proposals, plans and specifications, drawings. and othey information or ather #ams
{collectively m this Arbde 8. “plans and specifications”) submitted, or required to be subtretted, for
ARG approval under this Dedaraton, subject to Sections 9.7{b) and 10.15, below, and shafi
perforn such other dubes as frim ime to time may be aisigned to the ARC by the Board, ndhuding
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the mspection of construchon in progress to assure conformance with plans and specifications
approved by the ARC.

(a) With the exception of any such achivity of Dedarant, no construction,
alteration. grading, addition. excavation, removal, refacation, repainting, demolition. instaliation,
modrficabion, decorabion, redecorabion or reconstruction of an improvement, inchuding Dwelling and
landscaping. or removal of any tree, shall be commenced or maintained by any Owner, until the
plans and specificabians therefor showing the natuse, kind, shape, height, width, color, materniats
and location of the same shall have been submitled to, and approved in wiiting by, the ARC. No
design or construction activity of Dedarant shall be subject to ARC approval. The Owner
submitting such plans and specificabons ("Applicant”™} shall obtain a wnitten recetpt therefor from
an authonzed agent of the ARC. Unhit changed by the Board, the address for submission of such
plans and specifications shall be the principal office of the Association. The ARC shall approve
plans and speafications submitted for its approvat only if # deems that: (1) the construction,
alteraions, or additons contemplated thereby in the locations indicated will not be detrimental to
the appearance of the sumounding area or the Properties as a whale; {2) the appearance of any
structure affected thereby will be in harmony with other sbuchxes i the vicinity; ¢3) the
construcbon will not detract from the beauty, wholesomeness and attractiveness of the Comemon
Elements or the enjoymeril thereofl by the Members; (4) the construction wall not unreasonably
nterfere with existing wviews from other Units; and (5) the upkeep and maintenance wil! not become
a hurden on the Assoaation

(b} The ARC may conditon i#s review and/or approval of plans and
specfications for any Improverment upon such changes theren as the ARC may deem approgpriate
or necessary, which may, bul need not necessandy nclude any one or more or il of the following
condibons: (1) agreement by the Applicant to furmish o the ARC a bond of other security
acceptable to the ARC m an amount reascnably sufficent to {i) assure the complation of such
Impovement of the avanlabity of funds adequate 1o rethedy any damage, OF any meEsanoe OF
unsightly condibions nocurmng as a result of the parial completion of such mprovesment, and (i)
1o protect the Assocabon and the other Owners 2gainst maechanic’s fens Of other encumbrances
whrch may be Recorded agamst thesr respeciive nterests in the Properties or dasnage to the
Common Elements as a result of such worlc (2) such changes theren as the ARC deenrs
appropnate, (3} agreement by the Applcant to grant appropriate easements to the Association koo
the maintenance of the Improvement; (4) agreement of the Applicant to reimburse the Assodciation
for the costs of maintenance; (5} agreement of the Applicant to replace such removed trees 2s may
be designated by the ARC: (6) agreemsnt of the appicant to Submit "as-built™ record drawings
certified by a icensed architect or engineer which describe the improvements in delad as actually
constructed upan completion of the Inmprovement; (7) payment or reimburserment, by Appécant, of
the ARC and/or its members for thedir actual costs incumed in considenng the plans and
specifications; (8) payment. by Applicant, of the professional fees of a kcensed architect or
engineer 1o review the plans and specfications on behalf of the ARC, if such review is deemed by
the ARC to be necessary or desirable; and/or (8) such other conditions as the ARC may reasonably
deterrning to he prudent and in the best interests of the Assodiation. The ARC may further require
submussion of additiona! plans and speafications or other information pror o approvieg or
disapproving maleriais submiited. The ARC may also issue nules or quidetnes setting forth
procedures tar the suberession of pians and speahcations, reguining a fee to accorpany each
apphcation for approval. or stating additiona! factars which it wall 1ake into consideration in reviewing
submissions. The ARC may provide thal the amoun! of such fee shall be unifonm, or that the fee
may be determined in any othet reasonable manner, such as based upon the reasonsbie cost of
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the construchion, allerabion of addition conlemplated or the cost of architectiwa! or other
professional lees inaurred by the ARC in reviewing plans and specihcations.

{C) The ARC may require such detad n plans and spedifications submilted for
its review as Il deems proper, mcluding without krrrtation, floor plans, site plans, drainage plans,
l[andscaping plans. elevation drawings and descriplions or samples of exterior materials and colors.,
Unlil receipt by the ARC of any required plans and specifications. the ARC may postpone review
of any plans and specyications submitted for approval. Any application submittad parsuant to this
Section 8 2 shall be deemed 3pproved, undess written disapenoval or a request for additional
information or malenats by the ARC shall have been transmitied to the Applcant withén forty-five
(45) etays after the date of receipt by the ARC of af required materials. The ARC will condition arry
approval required in thrs Article 8 upon. among other things, compliance with Dedarant’s (2) design
criteria as establshed from tme to tme. (b) Improvement standards and (c) development
standards, as amended from bme to tme, all of which are incorporated herein by thes reference.

{d}  Any Oumeraggneved by a decision of the ARC may appeal the dedsion to
the ARC n: accordance with procedures to be established by the ARC. Such procedures would
melude the requirement that the appeliant has modified the requesisad acion or has new
informaton which would i the ARC's opineon warman! reconsideration. (f the ARC fads to 2Bow an
appea! or if the ARC, after appeal, agan rules in @ manner aggnieving the appelianl, the decision
of the ARC s final The foregang notwithstanding, afler such time as the Board sppoints a8
members of the ARC, all appeals from ARC decisions shail be made to the Board, whech shalf
cornsiler and detde such appeals.

{e) Notwithstanding the foregoing or any othar provision herein, the ARC's
junsdichon shall nomally exiend oaly to the extemal appearance Or "aesthetics™ of any
improvement. ard shall not extend to structural matters, method of construchon, or compkance with
a buikding code or other applicable legal requirement. ARC approval shall be subject 1o all
applicable requirements of applicable govemment autharity, drainage. and other simdar matters,
and shall not be deemed to encompss or extend to possible inpact on neighborng Units.,

SectionB8.3  Meetngs of the ARC. The ARC shall mee! from Gme {0 time as necessary

to pedorm its duties hereunder. The ARG may from time to ime, by resalution unanimously
adopted in wniting, designate an ARC representative (who may. hut need not, be one of its
members) to take any achon or perform any duties for and on behatf of the ARC, except the
granting of variances pursuant to Section 8.8 below. in the absence of such designation, the vate
of a majority of the ARC, or the written consenl of 2 magority of the ARC Laken without a meeting,
shall conslitule an act of the ARC.

Secton B.4 No Wawver of Future Approvals. The approval by the ARC of eny proposals
or plans and specificabons or drawings for any work done or proposed or in connection with any
ather matter requiring the approval and consent of the ARC. shalt not be deemed to constilute a
waver of any nght to withhold approval or consent as o any simdar proposals, plans and
spechcations, drawings or matters subsequently or additionally submitted for approvai or consent.

Sechon 85  Compensabon of Members. Subject lo the provisions of Section 8.2(b)
above, members of the ARC shall not receive compensation from the Associabon for senices
rendered as members of the ARC.
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Secton 86  Correction by Owner of Nonconforming ttems. Subject in afl instances to
compliance by Owner with all applicable requirements of govermsmental authonities with jurisdiction,
ARC inspechion (wihich shall be Iimiled to inspecbon of the visible appearance of the size, color,
locaton, and maienals of work), and Owner coimection of visible nonconformance therein, shal
proceed as follows

{3} The ARC or its duly appomied representatve shalt have the right to inspect
any Improvement {"Ryght of Inspechion™) whether or not the ARC'S approval has been requested
or given, provided that such mspecton shall be kmited to the visible appearance of the size, color,
lncabon. and malenats compnsing such nprovenent (and shall not canstitute an inspechon of any
structural de-n. method of construchon, o compliance with any applicable requrement of
governmenial authonty) Such Fight of Inspection shall, however, lenminate sixty (60) days afler
receipt by the ARC of wntten notce from the Owner of the Unit that the work of improvement has
beer completed if as aresult of such mspection, the ARC finds that such Improvement was done
without oblaiming approval of the plans and specifications therefor or was no! done in substantial
compliance with the plans and speafications approved by the ARC., # shall, within sixty (60) days
from the mspection, notify the Owner in writing of the Owner’s fakure to comply with this Article 8
specifying the particutars of noncompliance. Hwork has been performed without approval of plans
and speafications therefor, the ARC may require the Owner of the Unét in which the Improvesnent
s located, to submit "as-buil” record drawings certified by a licensed architect or engineer which
describe the Impravement in detail as actually constructed. The ARC shall have the axshonty o

require the Owner to take such achon as may be necessary {o remedy the noncomplance.

{b} If, upan the expiration of sixty (60) days fromn the date of such natification,
the Owner has farled to remedy such noncompliance, the ARC shall notify the Board in writing of
such flailure WUpon Nobce and Hearng, the Boand shall determine whather thers s a
noncomphance (with the wisible appearance of the size, color, localion, and/or materials thereof)
and. If so, the nalure thereof and the estimated cost of correcting or removing the same. H a
noncomphance exsts, the Owner shall remedy or remove the same within a period of not more
than forty-five (45) days from the date that notice of the Board niing is given o the Owner, If the
Cwrnier does not comply with the Board ruling wathin that penod, the Board, at ds option. may
Record a nohce of noncompliance and commence a lawsuit for damages o iunclive rekief, as
appropnate. to remedy the noncompliance, and. in addiion, may peacefully remedy the
notcompliance The Owner shalt reunburse the Association, upon demand, for all expenses
{including reasonable attomeys” fees) mourred in connection therewith, I such expenses are nod
promptly repad by the Cwmer 1o the Assooation, the Board shall levy a Special Assessment
against the Owner for reimbursement as prowded in thes Declaration. The right of the Assodiation
10 remove a noncemplying Improvement or othermse (0 remedy the noncompliance shall be in
addition tg all ather nghts and remedies which the Assoaabon may have at law, in equity. oc n this
Declaration

{c} If for any reason the ARC [ads to notfy the Owner of any noncormphance

with previousty submutted and approved plans 2nd spechicatons withn sixty (60) days after receipt
of writlen notce of complebon from the Oumer. the Improvement shall be deemed o be n
comphance with ARC reguirements (but, of course, shall remam subject 10 compliance by Ownher

with all requirements of apphcable governmental authonty).
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{d} Alt construchon, alteration of other work shall be performed as promptly and
as digently as possible and shall be complated within one hundred esghty (180) days of the date
cn which the work commenced

Sechion 8.7  Scope of Review. The ARC shafl review and approve. conditionally
approve, or chsapprove, all proposals, plans and specfications subsnitled to it for any proposed
Improvemen!, alteration, or addibon, solety on the basis of the conswderations set forth in Section
8 2 above. and sokely with regard lo the wvisible appearance of the size, color, Kcation, and
matenals thereof. The ARC shall not be responsitie fof reviewing, Hor shall its approval of any plan
or desgn be deemed approval of. any proposal, plan or design from the standdpoint of structura)
safety or conformance with building or other codes. Each Gwner shall be responsible for obtaning
all necessary permils and for complying with all applicable govemmentat (including. but not
necessarily limited to, County) requirements,

Section8.8  Vanances. Whencircumstances such as topograghy, natural obstructions,
hardship, or aesthelic or environmental considerations may require, the ARC may authorize Enited
vanances from comphance with any of the architectural provisions of this Declaration, ncuding
without imitation, restrictions on size (including hetght, size, and/or Roor area) or placement of
structures, or simiar restnchions. Such vanances must be evidenced in writing, must be signed by
a magonty of the ARC, and shall become effechve upon Recordation. if such vaniances are
granied, nowviolation of the covenants, conditions and restrictions contained in this Deciaration shall
be deemed to have occurred with respect lo the matter for which the vasiance was granted. The
granting of any such vananoe by ARC shall nol operate to waive any of the terms and provisions
of thes Dedaration for any purpose except as 10 the particidar property and particular provision
hereo! covered by the vanance, nor shall it affect in any way the Owner’s obligation to comply with
all governmental laws, reguiations, and requirements affechng the use of his Unit, including but not
brmrted Lo zorvng ordinances and Lot set-back kEnes or requererments snposed by the County, or any
municipal or other pubhc authonty. The granting of a vanance by ARC shall not be deemed to be
a vanance of approval from the standpoint of complance with such laws o regutations, nor from
the standpoint of structural safety, and the ARC. prowvded it acts in good faith. shall not be iable
for any damage 1o an Owner as a result of its granbng or denyng of a variancea.,

Secion 89  Non-liabikty for Approval of Plans. The ARC's approval of proposals or
plars and speafications shali not constitte a representation, wanranly or guarantee, whether
express or impiied, that such proposals or plans and specifications comply with good engneering
design or with zoning or buildinig ordmances, or other govemmental reguiations or restrichions. By
approving such proposats of plans and specificabons, nether the ARC, the members thereof, the
Association, the Board, nor Declarant, assumes any liabéity or responsibiity therefor, or for any
defedt in the structure construcied from such proposals or plans or speciications. Nather the
ARC. any memnber thereo!, the Association, the Board. nor Declarant, shall be Eable to any
Member, Owner, occupant, or other Person or enlity for any damage, 10ss. of prejudice suffened
or dammned on account of {a) the approval or disapproval of any proposats, plans and specficaions
and drawings. whether or not delective, or (b} the construction or performance of amy work,
whethver or not pursuant to the approved proposals, plans and specificabions and drawings.

Secton 8.10 Declarant Exernption. The ARC shall havwe no authority, power or
junsdiction over Units owned by Dectarant, and the provisions of this Arlicie B shall not apply to
improvements buiit by Declarant, or, until such tme as Dedarant conveys titke 1o the Unit to a
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Purchaser. to Units owned by Dedarant, This Article 8 shall not be amended without Declarant's

wintlen consent set forth on the amendment.

ARTICLE 9
MAINTENANCE AND REPAIR OBLIGATIONS

Section9 1 Maintenarce Obligalions of Owmers. It shall be the duty of each Owner, at
his sote cost and expense, subject to the provisions of this Decfaration requiring ARC approval, to
maintan. repair. replace and restore all improvements iocated on his Unit, and the Unit dseff. ina
neal, sanitary angd attractive condition, except for any areas expressly required o be maintined
bv the Assocaton under this Dedaration. If any Owner shall penret any Improvemant, the
maintenance of which s the responsibisity of sich Owner, to fall into drsrepair or to become unsafe,
uirsightly or unatiractive, or othérwise to violate this Dedaraton, ihe Board shall have the nght to
seck any remedes at law or in equity which the Association may have. In addition, the Boasd shadl
have the nght. bul not the duty, after Noboe and Hearing as provided in the Bylaws, to enter upon
such Uinit 10 make such repairs of to perform such mamdenance and to change the cost thereof to
the Owner Saud cost shall be a Specal Assessment. enforceable as set forth in this Deciaration.

The foregoing notwithstanding: (a) the Assodation shall have an easement for the
mamtenance, repar and replacement of any portion of a Lot wiwch constitutes a Common Element
and the Improvements constricled by Dedarant or the Association thereon. and (b) each Owmer
{other than Declaranl), by acceptance of a deed 10 a Unit, whether or not 50 expressed in such
deed, 15 deemed o covenant and agree nol o place or mstall any Improvement on a Cosmmon
Element. and nat to hmder, obstruct, modify. change, add to or remove, partition, or seek partition
of. any Common Element or any Improvement mstalied by Declarant or the Association thereon.

Sechon 2.2  Mamtenance Obligations of Associgtion. No improvement, excavation or
work which in any way alters the Common Elements shall be made or done bv any Person other
than the Associalion or its authonzed agents afier the completion of the construcbon or nstafation
of the Improvements thereto by Declarant. Subject to the provisions of Sections 3.3 and 11.1 (b)
hereof, upon the Assessmenmt Commencement Date, the Assocation shal provide for the
maintenance, repar. and replacement of the Common Elements. The Common Elements shalibe
rmamtamed n a safe. sandary and attractive condibon, and i good order and repair.  The
Association shall also provide for any utilities serving the Common Elements, The Associaton shall
also ensure that any landscapmng on the Common Elements is regudarly and perodicatly maintained
in good order and 1n a neat and attractive condition. The Association shall not be responsibile for
mainlenance of any portions of the Common Elements which have been dedicated to and accepied
for maintenance by a state, iocal or maunicipal govermimental agency of entity. Al of the foregoing
obhgations of the Assocation shall be discharged when and in such mmarmer as the Board shall
gdetesmine n its judgment to be appropriate.

Section 9.3  Damage by Owners to Common Elements. The cost of any maintenance,
repans or replacements by the Association within the Comsnon Elements arising oul of or caused

by the wilifut or neghgent act of an Owner, his tenants, or their respective Families, guests or
invitees shall, after Notice and Hearing, be levied by the Board as 2 Special Assessment agamst
such Owmner as provided :n Secbon 17,1 (b) hereof.
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Sechon 94 Damage and Destruction Affecting Dweliings and Duty 1o Rebuld. if af o
any pociion of any Unit or Dwelling is darnaged or destroyed by fire or other casualty. il shali be the
duty of the Owner af such Unit to rebuild, repair or reconstroct the same in 2 manner which will
restore the Unit substantally toits appearance and condition immediately priar to the casuatty or
as otherwrse approved by the ARC. The Owner of any damaged Unit shafi be obligated o proceed
with all due ddigence hereunder, and such Owner shall cayse reconstruction t0 commence within
three {3) months after the damage ooturs and o be compleled within six {(6) months afier the
damage occurs, unless preventaed by causes beyond his reasonable controd. A transferee of title
to the Uit which 15 damaged shall commence and compiete reconstruction m the respective
perods which wouid have remained for the performance of such obligations ff the Owner al the
time of the damage sl heid tile to the Uni. However, in no event shall such transferee of title be
required to commence or complate such reconstruction in less than ninety (90) days from the date
such transferee acquired tile to the Unit,

Section 9.5 Party Welis. Each wall which is built as a part of the asiginal construction
by Dedarant and placed approximately on the property line between Units shall constitute a party
wall. In the event that any party wall s nat consiructed exactly on the propesty kne, the Owners
affected shall accept the party wall as the property boundary. The cost of reasonable repair and
maintenance of party walls shalf be shared by the Owners who use such wall in proportion to such
use (e g., if the party wall 15 the boundary between two Ovmers. then each such Owner shall bear
hatf of such cost). {f a party wal is destroyed or damaged by fire or other casualty, the party wall
shall be promptly restorad. 1o its condition and appearance before such damage or destroction. by
the Owmner(s) whose Units have or had use of the wall. Subject to the foregoing, any Owner whose
Unit has or had use of the wall may restore the wall to the way it existed before such destruction
or damage, and any other Owner whose Unit makes use of the wall shafl contribute to the cost of
restoraton thereof mn proporion 16 such use, subyect o the night of any such Dwner to caB for a
larger contribution from another Gwner pursuant to any rule of kaw regardmg kabiity for negligent
or willful acts or omissions. Notwithstanding any other provision of this Section 9.5, an Owner who
by his neghgent or wiliful act causes a party wall lo be exposed to the elements, of otherwise
damaged or destroyed, shall bear the etnitire cost of fiumishing the necessary protection, repair of
replacermnent. The fight of any Cwner 1o contribution from any other Owner under thes Section 9.5
shall be appurtenant to the land and shall pass to such Owner's suctessors in fite. The foregoing,
and any other provision in this Declarstion notwithstanding, no Owner shall atter, add 1o, of remove:
any party wall construcied by Dedarant, or portion of such wall, without the prior wntten consent
of the other Owner(s) who share such party wall, which consent shali not he unreasonably withheld,
and the pnor wnitten approval of the ARC. In the event of any dispute arising conceming a party
vrafl under the provisions of this Section 9.5, each party shail choose one arbitrator, such arbitrator
shall choose one additional arbitrator, and the decision of a majority of such panel of arbitrators
shall be binding upon tha Owaers which are g party te the arbitration.

Section 8.6  Perimeler Walls. Portions of Perimeter Walis, constructed or 1o be
construcied by Declarant. abutting or located on individual Lots, are improvements alf portions of
which are located . or conclusively deemed to be located . within the houndanes of individual Units
By acceptance of a deed 1o his Unit. each Owmner oin whose Unit a portion of the perimetesr wadl is
iocated, hereby covenanls, at the Owner's sole expense, with regard to the portion of the Perimeter
Wall ("Unil Wall"} located or deemed Jocated on his Unil: o maintain at a8 imes in effect thereon
property and casualty nsurarce, on a cument replacement aost; 1o mamtain and keep the Unil Wall
at all imes in good repair; and, if and when reasonably necessary. to replace the Unit Wallto its
condition and appearance as onginally construcied by Declarant. No changes or allerations
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{(incluchng, wathout kmitaton, temporary atterations, such as remosal for construction of a swimmeng
pool or other Improvement) shall be made o any panmeter wall, or any portion thereof, without the
pnor wnlten approval of the ARC {and any request therefor shall be subject 1o the provisions of
Articie 8 above, including, put not necessanly limited to, any conditions imposed by the ARG
pursuant to Section 8 2(b) above). The foreqaing and any other provision herein nohwithstending.
under no Croumstances shall any wall, or portion thereof, onginalty constructed by Declarant, be
changed. altered or removed by any Owner {or agant or contracior thereof) if such wall, oc portion
thereof, s shown on any improvement plan as a flood contot wall, or any other wall, or # such
change. alteration or removal in the sole judgrnent (without any obligation to make such jdgment)
of the ARC would adversely affect surface water, drainage . or other flood control considerations
or requirernents  {If any Owner shafl [ad 1o insure, or to maintain, repas or replace his Unit Wal
within sity (60) days when reasonably necessary. in accordance with this Section 9.6, the
Assoczatron shall be entilled (but not obligated) to insure, of to masntan, repasr of replace such Unit
Wall, and to assess the full cost theredt agains! the Owner as a Spedial Assessment, which may
be enforced as provided for in this Declaration. The foregoing notwithstanding, the Associabion,
at s sole expense, shall be responsible for removing or painting over any graffiti from or on
Extencr Walis

Section 9.7 Instalied Landscaping.

{a) Decdlarant shall have the oplion. in its sole gnd absolute giscreton, to insial
landscaping on the front yards of Lots ("Declarant installed Landscapmg™).

{b)  Subject i the requiremaents of Article 8 (Aschitectural and Landscaping
Control), above, each Owner shali have an aggregate penod, foflowing the Close of Escrow an his
or her Lo, of {1} not more than six (6) months {with regard to front yard landscaping other than
Declarant Installed Landscaping). and one (1} year (with regard to rear yard landscapeg). in which
to apply for and oblamn approval of plans for andscaping and to commence and complete, in
accordance with such approved plans, installation of such landseaping on the Lot (Homeowner
Installed Landscaping™). Each Owner shali be responsible, at his sole expense, for: (1)
martenance, repair, replacement, and watering of all landscaping ot his Unit (whether nitialfy
installed by Declarant or an Owner) ina neat and attractive condition; and {2 maintenance, repair,
and/or replacement of any and all sprinkler or ETigation of other reflated systems or equipment
pertarung to such landscaping. sudrect to Section 9.7(cHe), below.

{c) Each Owner covenants lo pay promptly when due all water befs for his or
her Unit. and (subject to bona-fide force majeure events) to not miliate of continue any act or
orussion which would have the eflect of water being shut off tothe Unit. In the event that all or any
portion of landscaping and/or relaled systems is or are damaged bacause of any Owner's acl or
ormission, then such Owner shall be solely liable for the coslts of repasring such damage. and any
and all costs reasonably refated tnerelo, and the Association may, in its discretion, perform or
cause ta be performed such repair, and (o assess all relaled cosls against such Owner as a
Special Assessment, and the Association, and its employees, 2gents and contractors, shati have
an easement aver Lots to perform such function.

{d) In the event that any plants (includmng, bul nol necessanly Emited to, trees,
shruts, bushes, lawn, fiowers. arnd ground cover) on a Unit require replacemant, then the cost of
such replacement. and costs reasonably related thereto, shali be the responsibiity of the Owner
of the Umt.
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e} To help prevent and/or control water damage o foundabions andior walls,
each Owrner covenants, by acceptance of a deed to his Und, whether or nol 50 Stated in such deed,
to not Cause or permit :imgation water or sprinklec water on his Unit to seep or flow onto, or to strike
upon, any foundation, slab, side or other portion of Dweling, waR {including, but not recessarily
Imtect t0. party wall and/or Perimeter Wad). and/or any other improvement. Withouwt Emniting the
generahly of the focegoing or any other provision in this Dedclaration, each Owner shafl at off imes
ensure that. (1) Ihere are no unapproved grade changes (including, but not Recessarly kmited to,
mounding } within three (3) feet of any such foundation or wal localed on or immediately aacent
to the Owner's Unit, and (2) only non-imigated desert landscaping s located on the Owner's Unat
with:n three feet of any such fourkdation, slab, side of other portion of Dweling, wall (incliuding, but
1ol necessanty lrreled to, party wall andfor Penmeter Wall).

{n Absenl phor written approval of the ARC, i its sole discretion, no Owner
may add to. delele, modify, or change, any landscaping or related system.

Section 9 8 Modification_of Improvernents. Maintenance and repair of Common
Eiements shall be the responsibility of the Associabon, and the costs of such maintenance and
vepair shall be Common Expenses, provided that, in the evenl that any Incprovement located on
a Common Element s damaged because of any Ownet's act or oméssion. such Owner shall ba
solely hable for the costs of repainng such damage and any and all costs reasonably related
thereto, alt of which costs may be aszessed aganst sucn Owner as a Special Assessment under
thus Declaration. Each Owner covenanls, by acciptance of a deed to his Unil, whether or nod so
stated m such deed, to not: add 1o, remove, delete, modify, change, obstruct, or landscape, afior
any poroon of the Carmmon Elements. or Site Visibility Restriction Area, or Penimeter Wall, and/or
any other wail or fence constructed by Dedarant on such Owner's Lot, without prior written
approval of the ARC, m its sole discretion.

ARTICLE 10
USE RESTRICTIONS

Subiect to the nghts and exemptions of Declarant as sel forth in this Dedaration, and
subsect further to the furdamenta! "good neighbot™ policy undertying the Community and this
Deciaration, all real property within the Propetties shall be heid, used and enjoyed subject o the
Imitations, restinclions, and other provisions set forth in this Dedaration. The strict apphcation of
the irmtatons and restrichons set forth in this Articie 10 may be modified or watved in whole or in
part by the Board i specific cucuristances where such strict application woulkd be unduty harsh,
provided that any such waiver or modgification shall not be valid uniess in writing and executed by
the Board Any other provision herewny notwithstandaxg, neither Declarant, the Association, the
Board. nor ther respechive directors, officers, members, agents of employees. shall be Eable ko any
Owner or {0 any other Person as a resuft of the fallure o enforce any use restricbion o for the
granting or wathholding of a wanrer or modification of a use restrichon as provided herein,

Secthon 101 Singie Famely Residence. Each Unit shall be improved and used solely as
a residence for a single Famedy and for no other purpose (provided that Declarant shadl e the
nght, bul not the obligabon, to designate certain Spedfic Lots as private park or “open area™
Common Elements). No part of the Properties shall ever be esed or caused (0 be used or aiovred
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or aulhonred 1o be used in any way, directly o indirectly, for any business. commerciad,
manufactunng, mercantie, pamary storage, vending. “reverse engineering.” destructive testing, or
any olther nonresidental purposes. pronded that Declarant, its successors and assigns, may
exercise the reserved rights described in Article 14 hereof. The provisions of this Section 10.1 shall
not preciude a professional or administrative ocoupation, » an octupation of chikl care, provided
that the number of non-Family children, when added to the number of Family chiddren being cared
for at the Unit, shall not exceed a maxmum aggregate of five (5) chiidren, and provided further that
there 15 no nuisance under Section 10.5, bekow, and no extemal evidence of any such ocoupation,
for sa long as such occupabion is conducted in conformance with alt applicable govemnmental
ordinances and are merely incidental to the use of the Dwelling as a residential home, This
provision shall nol predude any Owner from renting or leasing his entire Unit by means of a written
lease or rental agreement subyect to thes Declaration and any Rules and Regulatinns; provided that
no kease shall be for a term of less than six {6) months.

Section 102 No Furlher Subdivision. Except as may be expressly authorized by
Dedaranl. no Unit or all or any portion of the Common Elements may be further subdivided
{(induding, withoul imitation, any dvision into time-share estates or Bme-share uses) withoul the
griar written approval of the Board; prowided, however, that this provision shall not be construed
16 birnit the nght of an Owner: (1) 10 rent ar lease hes entire Unit by means of a writlen lease or
rental agreement subject o the restrictions of this Dedaration, so long as the Unil is not leased for
transient or hotet purposes; {2) to sefl his Unit; or {3) to transfer or seft any Unét to mose than one
person to be held by them as tenanmts-in-common, joint tenants, tenants by the entirety or as
community property  Tne tenmns of any such lease or renlal ~greement shall be made expressly
subject o this Declaration. Any failure by the lessee of such Unit to comply with the terms of the
Gaoverming Documents shall constitute a defaull under the lease or rental agreement. No two or
more Units m the Properbes may be combined in any mannes whether 1o create a larger Uinit or
otherwise, and no Owner may permanertly remove any block wall or other interveneng partition
between Units,

Sectton 103 Insurance Rates. Without the phor wniten approvad of the Boasd, nothing
shall be done or kept mn the Properbies winch will increase the rate of insurance on any Unét or other
porion of the Propertes, noe shall anything be done or kedt in the Propertes which woukd result
m the cancellation of Insurance on any Lnit or other portion of the Propertes or which would be a
wiolabon of any [aw  Any other provision herem notwithstanding, the Board shall tiave no power
whatsoever ta wave or modily this restnction

Section 104  Anmal Resinclions. Mo anmsls. repriles, poultry. fish, or lowd or insects of
any kind {"arumals®) shall be rased. bred or kept on any Unil, excepl thal a reasonable romber of
dogs, cats, burds, or fish may be kept. prowided that they are not kept, beed or mamitamed for any
commertial purpase, nor m unfeasonable guantibes nor in violabon of any applicable County
ordinance or any other provision of the Dedlaration. and such fimitabons as may be set fosth in the
Rules and Regulations, As used in this Declaration, "unveasonabie quantities” shall grdinarily mean
more than two (2) pets per household: provided, however, that the Board may determine that a
reasonable number in any instance may be mare of less. The Assodiation, acting theough the
Board. shall have the right to prohist mantenance of any ammal in any Unit wahich constifides, in
the opinion of the Board, a nuisance to other Dwners or Residents.  Subject io the foregoing,
ammals belonging to Owners, Residents, or their respective Farmdlies, kcensees, tenants orinvilees
within the Properties must be either kepl within an enclosure, an enclosed yard or on a keash or
other restraint being held by a person capable of controléng the andmal. Furlhermore, to the exdent
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permitted by law, any Owner and/or Resident shall be liable to each and all other Owners,
Residents, and their respeclive Families, guests, tenants and invitees, for any unreasonable noise
or damage 10 person of property caused by any animals brough! or kept upon the Properties by
an Owner or Resident or respectve Famiy, tenants or guests; and it shall be the absolute disty and
responsibility of each such Owner and Resident to ciean up after such aimals in the Properties
or streets abutting the Properbes  Without kmiting the foregoing: (a) no “dog run™ or simdar
structure pertaning lo animals shall be placed or permilled in any Lot, uniess approved by the
Board in advanoce and mwriting (and., in any event, any such "dog run” or simiar Improvement shall
not exceed the hexght of any party wall on the Lot, &nd shall otherwise not be penmitted, or shall
be immediately removed., if it constitutes a nuisance in the judgmen! of the Board; and (b) a8
Crwmers shall comptly fully in all respects with all applcable County ordinances and rules reqraating
and/or pertamning to ammals and the maintenance thereol on the Owner's Unit and/or any other
porbon of the Properbes.

Section 105 Nuisances. Norubbish, dippings, refuse, scrap lumber or metal; no grass,
shrub or ree cippings, and no plant waste, compasl, butk materiats or other debris of any kired; (24,
coltechvely, hereafter, “rubbish and debns™) shail be placed or pemnitted to actumolate anywhere
within the Properhes. and ng odor shail be penrmitted to arise therefrom so as 0 render the
Properties or any portion thereof unsanitary, unssghtly, or offensive. Without liniting the foregoing.
all rubbsh and debns shall be kept at ali imes in coverad, sanitary corlainers or enclosed areas
designed for such purposes. Such contamers shall be expased (0 the view of the neighboring Units
only when set out for a reasonabye penod of time (not to exceed wetve {12) hours before or afler
scheduled trash coliechon hows) No noxdous or offensive activities {inciadng, bat not brited to
the repair of motor vehicles) shall be camied out on the Properties, No noise or other nuisance
shall be permitied 10 exist or operate upon any portion of a Ut so as (o be offensive or detrimental
to any other Unt or to occupants thereof. or to the Common Elements. Without Eviting the
generalty of any of the foregoing provisions, no exlenor speakers. homs, whislies, bells or other
smmlar or unusually lout sound devices (other than dewvices used exclusively for safety, secusity,
or fire protecton purposes). nosy of smokey vehacles, large power equepment or large power tools
{excluding lawn mowers and gther equipment utilized n connbection with ordinary landscape
rmamntenance), noperable vehide, unhicensed off-road motor vehide. or other item which may
unreasonably disturb other Owners or Residents or any equipment or item which may
unreasonabply interfere with television or rado reception within any Unit, shad be located, vsed or
placed on any portion of the Properties without the prior written approval of the Board. No
unusualty loud motorcycies. dirt bikes or simiar mechanized vehicles may be opercated on any
porbon of the Common Elements without the prior written approval of the Board, wiich approval
may be withheid for any reason whatsoever, Alamn dewvices used exclusively {o protedd the security
af a Dwelting and its contents shall be permitted, provided that such dewces do not produce
annoying sounds or conditons a5 a result of frequently occurming fatse alarms. The Boawd shali
have the nght to reasonably delermine i any noise, odor, activity, Or arcumstance, constitutes a
nuisance. Each Owner and Resident shall comply with all of the requirements of the local or state
reatth authonhes and with all other governmental authorities with respedt Lo the oCcupancy ang use
of a Unit, including Dwelling. Each Owner and Resident shall be accountabile o the Association
and other Owners and Residents for the conduct and behavior of chidren and olher Farsly
members or persons residing in or visiting bis Unil; and any damage to the Common Elements,
personal property of the Assotiation or property of anather Owner O Resident, caused by such
chuldren or uther Family members., shall be repaired at the sole expense of the Gvmer of the Unit
where such children or other Famity reembers or persons are residing or visiting,
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Secton 106  Extenoe Mantenance and Repair, Owner's Obligations. No Improvement
anywhere within the Properties shall be permitied to Talt mo desrepair, and each knproverment shall
at all vmes be kept in good condion and repair. If any Owner or Resident shall permit any
Improvement, whichis the responsiility of such Owner or Resident to maintain, to (Bl into disrepair
S0 85 1o create a dangerous, unsafe. unsightly or imattractive condition, the Board, after consulting
with the ARC. and after affording such Owner or Resident reasonable notice, shall have the right
but nat the obhgatron o correct such condiion, and to eriter upon such Unit, for the purpose of sp
doing, and such Owner and/or Resdent shall promptly resnburse the Association for the cost
thereof. Such cost may be assessed as a Specal Assessment purstuant 1o Sechon 6.11 abowve,
and.  nol pad timely when due. shall constitute an unpad or delnguent assessment for ot
purposes of Articie 7 above  The Owner and/or Resident of the offending Unit shali be personally
hable for all costs and expenses incurred by the Associabon in t2kiing sudh comective acts, ples alt
costs incurred in collecting the amounts due. Each Owner and/or Resident shall pay alt amounts
due for such work within ten {10) days afler receipt of writlen demand therefor.

Section 107 Drainage By acceptance of a deed to a Unil, each Owner agrees for
himself and tus assigns that he wil not in any way interfere with or alter, or permit any Resident to
nterfere with or alter, the established drainage patiern over any Uril, s0 as to affect saxd Unit, any
other Unit, or the Common Elements, unless adequalte atternative provision is made for proper
drainage and approved in advance and in writing by the ARC, and any request therefor shal be
subject to Article 8 above. including. but not necessanty kmited to, any condition imposed by the
ARC pursuant to Section 8.2{b) above. Without limiting the generatity of the foregaing, any reguest
by an Owner for ARC approval of alteration of established drainage pattermn shall be sublect to
payment, by the Owner, of the professional fees of a licensed engineer to review the plans and
specificalons on behalf of the ARC, pursuant o Section 8_2{b)X8) above, which shall be required
in all such cases. and further shall be subject to the Owner obtaining alf necessary governmental
approvals pursuant fo Section 8.7, above, For the purpose henedl, “established drasnage pattern”™
1S defined as the drainage which exists at the time that such Unit is conveyed to a Purchaser from

Declarant. or later grading changes which are shown on plans and specifications approved by the
ARC, '

Secton 108 Water Supply 2nd Sewer Systerns. No individual water supply syslem, or
cesspool. seplic tank, or other sewage disposal system, of extenor walter sofiener system, shall
be permitted on any Lind uniess such sysletn s designed, located. constructed and equipped n
accordance with the requirements. standards and recommendabons of any water or sewer gistrict
serving the Properties, County health department. and any apphcable utiiity and governmentat
authonties hawvng junsdiction, and has baeen approved in advance and in writing by the ARG,

Sechon 109 No Hazardous Activiies. No actvities shall be conducted, nor shalf any
irmprovements be constructed, anywbere in the Properties which are or might be unsafe or
hazardous to any Person, Unrt, Common Elements. Wilhoul kmebng the foregong, (a) nc firearm
shall be discharged walhm the Propesrties, and {b) there shak be no exteror of open fues
whatsoever, except within a barbecue and contamed within a recepiacte commercially designed
therefor. while attended and in use for cooking purpases, of excepl within 3 fireplace designed o
prevent the dispersal of bummg embers, 50 that no fie hazard 1s created. or excent as speciically
authonzed in wnting by the Board (2l as subgect to applcable ardinances and fre reguiations).

Section 10.10 No Unsightly Articies.  No unsighily article. facility, equepment., object. or
cumdition {including. but not krmited to, dothesknes, and garden and maintenance equipment. or
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moperable vehicie) shall be permited to remam on any Ukl so as to be visible from any sireet. or
from any other Unit. Commean Elements, or neighboring property. Without miting the foregong
or any ather prowvision herein, all refuse, garbage and trash shall be kept al af times in covered,
sanilary containers or enclosed areas designed for such purpose.  Such containers shall be
exposed to view of the public, or nesghboring Units, only when set out for a reasonable period of
bme (not to exceed twelve (12) hours before and after scheduled wash collection howrs).

Section 10.11 No Temporary Structures. Undess required by Dedarant dunng the initiat
consiuction of Dwellings and other Improvements, or undess approved n writing by the Board in
connection with the constructon of authnrized Improvements, no outhuiding, tent, shack, shed or
otherternparary or portable structure or improvement of any kind shall be placed upon any portion
ot the Propenies. No gatage, carpori, trader, camper, mator home, recreational vehicle or other
vehide shall be used as a residence in the Propertes, either temporarity or permanentty.

Section 10.12 Mo Prling. No oil drifing, od, ges of mineral development operations. oil
refimng. geothermal exploraton or development, guamymg oF mining operations of any kind shall
be permitted upon. in. or below any Unit or the Common Elements, nor shall o, water oc other
wells, Larks, unnels or mimeral excavations or shatts be permetied upon or below the surface of
any portion of the Propertes. No derrick of other structure designed for use in baring for waler, o,
genthemal heal or natural gas, or other mineral of depleting asset shall be erected.

Sechon 10 13 Alterations. There shati be no excavabon, construction, alteration or
erection of any proection wiiuch in any way alters the exterior appearance of arty mprovement from
any streel, or from any other portion of the Properties {other than minor mepairs or retusiding
pursuant 1o Section 10 6 above) wnthout the pnor appoval of the ARC pursuant to Articie 8§ hereof.
There shall be no violaton of the setback. side yard or othes requerements of local governmentat
authonties, notwithslanding any approval of the ARC. This Sectron 10.13 shall not be deemed (o

prohibit mwnor repairs of rebuddmg wiech may be necessary for the purpose of nm!axmg or
restonng a Undd 10 1ts 0.ginal condibon

Section 10 14 Signs  Subsect 1o the reserved nghts of Daciarant cordamed m Articie 14
hereol. na sign, poster, display. bdiboand or other advertismg devie or olher display of any kind
shall be instalied or displayed o pubéc view on any portion of the Properties, or onv any pubdic street
abutting the Progerbes, without the pror wrilien approval of the ARC. except: (a) one (1) sign for
each Unit, nod Larger than esghteen {18} mches by thaty {30) mches. advertsing the Unit for sale
or rerd, of (b) traffic and other signs wnistaded by Dedlarant a5 part of the onginal construction of the

Properties, or (C signs regulated to the maximum extent permitied by appicable law. All signs or
billboards and the condibons promuligated [or the regdation thereof shall conform 1o the regaiations

of al) applicable governmental ordmances.
Secton 10 15 Improvements.

{a) No Lot shall be improved except with one (1) Dwelling designated to
accommodate no more than a single Famity and its servants and occasionad guests, plus a garage,
fencing and such other Improvements as are necessary or customarily incident to a single-Famsly
Dwefling, provided that one additional sma¥ permanent buildng (e.g.. a smad “poti house” or
“hobby house”) may (but need not necessarily) be authorized on a Lot by the ARC, subject (o the
following: (1) full compliance with the requirements of Articie 8, above; {2) the ARC, in its sole
discrehon. must determine tha! the Lol 1s large enough and otherwise suitable to accommodate
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such proposed Improvement; (3) such Impmvernent in all regards musl comply with the Goveming
Documents, and all applicable govemmental ondinances snd laws; and (4) such Improvement may
not and shall not be used lor any commercial puspose whatsoewer, pursuant 1o Section 10.1 above.
MNo part of the construction on any Lot shafl exceed the height imitations set forth in the applicable
prowisions of the Governing Documents, or any apphcable governmental reguiatiohis). No
projechons of any type shall be placed or permitted to reman abave the roof of any building within
the Properties, excepl one or more chimneys or vent stacks. No penmanent or atached basketbak
backboard, jungte gym. play equipment, or cther sporis apparatus shall be construcied, erected.
or mantaned on the Properbes withoul the pror wrilten approval of the Board. A portable
basketbail hoop or other portabile sponts apparatus shall be permetted on a Lod, provided that such
item: {1) 15 not placed in any street, (in) 15 used only daylight hours, (&) dunng non-daytigh? hours,
15 stored on the Lot 50 as {o be out of sight of any street, and {iv) does not otherwise conshtute a
nursance n the reasonable jJudgment of the Board. Apart from any instatiation by Declarant as part
ofils ohginal construchon, no patio cover, antennae, wining, a condiboneng fodume, water softeners
or other dewvices shall be installed on the extenor of a Dweling or aftlowed to protrude theough the
wails or roof of the Dwelling (wth the exception of items instated by Derlararnt during the origenad
construchon of the Dweiling}, unless the pnor written approval of the ARC s obtained, subject 1o
Secton 10 16, below

(b} All utity and storage areas and afl laundry roans, including all areas in
winch clothing or other laundry rs hung 1o dry, must be completely covered and conceated from
view from other areas of the Properires and newghbonng propertes.

{C} No fence or wall shali be erected or altered wdhout pnor wriien approwval
of the ARC, and ali alterations or modifications of existing fences or walls of any kind shall require
the pnoc wrnitien approval of the ARC

{d) Garages shall be used only lor the their ardinary and normal purposes.
Unless constructed or installed by Declarant as part of its original construction, no Qwner or
Reswdent may convert the garage on his Unit inlo vwag space or oiherwise use or modify the
garage so as !0 preclude regular and nomal parking of vehicles therein. The foregoing
notwithstanding. Declarant may convert 3 garage located in any Unil owned by Declarant into a
sales office or relaled purposes.

Section 10 16 Antennas and Satellile Dishes. No exterkr radio antenna or aerial,
lelevision antenna or aerial. microwave antenna. aenal or satellite dich, “C.B." arlenna or other
antenna or aerial of any type, which 15 visible from any street or from anywhere in the Properties,
shall be erected or maintained anywhere in the Propertiss.  Notwithstanding the foregaing,
Fermifled Devices” (defined as antennas or sateffite dishes: (i) which are one meler or kess in
diarmeler and desgned 10 receive direct broadcast sateliite service; or (i) which are one meler o
less n diameter or diagonal measurement and designed to receive video progrankming services
via mult-point disnbution services) shall be permitted, provided that such Permitted Davice is:

{a) localed n the athic. crawl space, garage, or other intesior space of the
Dweling, or within another approved struciure on the Ukt, 50 as not to be visible from outside the
Dwelling ar other structure. oc. d such location is not reasonabdy practicable, thes,
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(b) located in the rear yard of the: Unit (i.e.. the area between the plane formed
by the front facade of the Dwelling and the rear lot iine) and set back from all ot Enes at least eight
{8} feet, or, if such location 1s not reasonably practicable, then,

{c) attached I6 of mounted on 2 deck or patio and extending no highet than the
eaves of trat portion of the roof of the Dwelling directly in front of such antenna; or, if such location
s ot reasonably prachcable, then,

(0} attached 1o or mounted on the rear wall of the Dweliing 50 as o extend no
tngher than the eaves of the Dwellmg at a paint directly above the position where attached or
mounted to the wall, provided that,

{e) f an Owner reasonably delermines thal 3 Permitied Devioe cannot be
located in comphance with the foteqgory) portions of this Secton 10,16 without prechsding reception
of an acceptable gualty signal, then the Owner may install such Permitied Device in the least
conspicuous allermative locatonwithin the Unit where an acceptable quatity signal can be obtasned;
provicied that,

{n Permitied Dewvices shall be reasonably screened from wview from the street
or any other portion of the Properties, and shall be subject to Rules and Regulations adopled by
the Board, establishing a preferred hrerarchy of atternative locations, so long as the same do not
unreascnably increase the cost of installation, or use of the Permitted Device.

Declarant or the Associalton may, bul are in no way obligated to, prowde a master antenna
or cable televtsion anlenna for use of all or some Owners. Declarant may grant easements for
maintenance of any such master or cable television service,

Section 10.17 Landscaping. Subyect 'o the provisions of Articies 8 and 9 (including, but not
Imited {0, Sections 9.7 and 9.8 above}, each Owner shall inslall and shall thereafter raintain the
larddscaping on tus Uritin 3 neat and attractive condition. No plants or seeds nfected with insects
or plant diseases shall be brought upon. grown or maintained upon any part of the Properties. The
Board may adopt Rules and Reguwations to regulate landscaping pemmitied and required in the
Properbes. If an Owner fails 1o instal and maintain landscaping in conformance with this
Declaraton or such Rules and Regulations, or aliows his landscaping to deteriorate o a dangerous,
unsafe. unsightly, or unattractive condition, the Board shall have the nght to either (a) after thisty
(30) days' written notice. seek any remedies at faw or in equity which it may have; or {b) afler
reasonable nobce (unfess there exists a bona-fide unsafe or dangerous condition, in which case,
the nght shali be immediate, and no nolice shalt he required), 1o comect such condition and to enter
upon the extenor portion of such Owner's Uit for the purpose of so domg, and such Owner shall
promptlly reimburse the Association for the cost thereol, as a Special Assessment, enforceable in
the manner set forth in Arbcle 7. above. Each Owmer shalf be responsible, at hes sole expense, for
mamntenance. repair. replacement. and waltering of any and afl landscaping on the Unit. as well as
any and afl spunkler or imgation or other related systemns or equipment perlamang $o such
landscapng.

Sechon 16 18 Protubited Plant Types. Without kmiting the generality of any other peowvisicn
herein, the following plant types ane hereby specfically dedared to be misances, and shalfi not be
parmitted anywhere within the Properties: (a) Olea ewropasa {"olve™), other than “fnsitless okve™
which chall be permutied: {b) Morus alba or nigra ("ribesty™); (¢} Cynodon dactylon (bermuda
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grass”™). (d) Amaranthus palmen (“careless weed”), (e) Salsola kali {"Russian thistie*). and/or (f)
Fransenan dumosa (Tdesert ragweed™).

Section 10 19 Parkig and Vehicular Restnetions. No Person shall pavk, store or keep
anywhere within the Properties. any moperable or samear vehicle, or any large commercial-type
vehide, including. but not lrmited 1o, any dumg truck, cement mixer truck, 0 or gas truck or delivery
ruck, bus, arcraft, or any vehicular equpment, mobile or otherwise, except wholly within the
Owner's garage as onginally constructed by Dedarant ("Garage™) and ondy with the Garage door
closed. Any boal. trader, camper, motor home, ard similar recreational vehide (collectively and
indwvidually. "RV}, shall be parked only (i) wholly within a Garage, with the Garage door completely
clased, or {n) wholly belween the buiiding lines (i.e., wholly behind the front building knes and
wholly n front of the rear building lines) of the hames on both immediately adiacent Lots (or, if there
1s only one immediately adjacent Lot, then the buikling iines of the home on such adiacent Lot
provided that the Board shall have the power and authority. in ifs sole discretion, to entirely
disapprmve and/or prohibit parung of an RV on any Lot with only one other Lot immediately
adjacent thereto) if such parung reasonably may be deemed to constitute a nuesance, and
appropnately screened from wew from all streets as determined by the Board in its reasonable
discretran. and no vanance from this regquirement shall be authorized or permitted. The foregoing
shail no! be deemed to prohihit a3 pickup or camper ruck or siméar vehicle up to and inciuding one
{1} ton when used for daily transpartation of the Owner or Resident, or the Family respectivety
thereof. which vehicle shall be permitted, subject to the Garage., nuisance, and parking provisions
herean No Fersan shall conduct repairs of restorabons of any motor vehicle, boat, tratier, accraft
of other vehicle upcn any porbon of the Properties or on any street abutting the Properties.
However, repair and/or restoeahon of one (1) such item only shall be permitted within the Garage
s0 long as the Garage door remams clgsed. provided, however, that such aclivity may be
protubited entirely by the Board if the Board delermines in its reasonable discretion that such
activity constitutes 3 ninsance  Vehicles owned, operated or within the contral of any Owner or of
a resident of such Owner's Dwelling shall be parked in the Garage (0 the exienl of the space
available therein Al narages shall be kept neat and free of stored materials so as lo permit the
parking of at least one {1) standard sized American sedan automobsle theremn at afl tines. Garage
doors shalt not remain open for prolonged perods of time, and must be dosed when not
reasonably required for invmediate ingress and egress. The Assodiagtion, through the Board, is
hereby empowared to establish and enforce any additional parking kmitations, rules and/or
regulations {collectively. “parkung requlabons™) which it may deem necessary, including, but not
hrmited to, the levying of fines for wietabon of parking regulations, and/or removal of any violating
vetrge at the expense of the owner of such vehide, No parking of any vehicle shall be permitted
along any curb gr otherwrse on any street within the Properties, except only for ondinary and
reasonable gues! parkng, sutect to parking regulabons estabished by the Board, Notwithsianding
the foregoing. these restnchions shall not be nterpreied in such a manner as to penmsd any parking
or other actrvity whieh would be contrary to any County ordnance., or which is delemmined by the
Board. in s reasonable discreton, to constitute a bona-fide nursance.

Sechon 10 20 Sight Visibility Restriction Areas.  The masomum height of any and ab sigit

restncting Improvements (including, but not necessardly mited 1o, landscaping), on alf Sight
Visitility Restnchon Areas, shall be restricted 1o a maxmum height not to exceed twenty-four {24)

nches, oF such other height set forth in the Plat ("Maximum Permitted Height'). In the event that
any Improvernent located on any Sight Visibility Restriction Area on a Unit exceeds the Maxdmom
Permitted Heighl. the Associabion shall have the power and easement to enter upon such Ut and
to bnng such lmprovement into compliance, and the Owner shall be solely kable for the costs
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thereof and any and ail costs reasonably related thereto, all of which costs may be assessed
agawnst such Cwner as a Speaal Assessment under this Dectaration.

Section 10 21  Prohibited Direct Access. Any other provision herein notwithstanding, there
shail be no direct vehicular access to Tompkins from any abutting Unit (2nd no direct vehicular
access ta Carsoh Court from Lols 18, 19, 20, or 21 of Bock 1 of Unit 1 of the Properties). and any
such direct vehicular access rs hereby prohtbiled pursuant to and in accordance with the Plat (other
than over Private Streets wivch shall be permutied, subject to the prowisions set forth in this

Declaration).

Seclion 1022 NoWawer. The failure of the Board to insist in any one or more instances
upon the stnct perfonnance of any of the lervns, covenants, conditions or restrichons of this
Declaration, or ta exercise any nght of oplon herein contained, or (o serve any notice of to institute
any action, shall not be consirued as 3 waiver or a relinquishment for the future of such lerm,
covenant, caondition o restriction, but such term, covenant, condtion or resnctions shall remain
i full foree and elfect. The receipt by the Board or Manager of any assessment from an Owner
with knowladge of the breach of any covenant hereof shall not be dJeemed a waiver of such breach,
and no waiver by the Board or Manager of any provision hereof shall be deemed {0 have been
made unless expressed in wnling and signed by the Board or the Manager.

Secton 1023 Declarant Exempbon. Lots owned by Declarant, shall be exempt from the
provisions of this Article 10, until such time as Declarant conveys title to the Lot to a Purchaser, and
achvities of Declarant reasonably related to Declarant’s development, construction, and marketing
eflorts, shali be exernpt from the provisions of this Artwle 10. Thrs Artice 10 may nol be amended
without Declarant’s pnor written ¢consent.

Secthion 111 Damage or Destruchon. Damage to, or destruchon or condemnation of,
all or any portion of the Common Elements shall be handled in the lodowing manner.

{a) Repar of Damage. Any partion of this Comrmuanty for which insurance is
required by thus Declaration or by any applicable provision of NRS Chapter 116, which is damaged
or destroyed. must be repatred of replaced promplly by the Assaciabon uniess: (i} the Commermiity
is terminated, wn which case the provisions of NRS § 116.2118, 166.211B3 and 116.21185 shall
apply: (v) reparr or replacement wowd be legal under any stale or local statide o ondinance
govermnng health or safety; or (ii:) eighty percent (80%) of the Owners, inchading every Owner of
a Umnit that will not be rebuwilt, vote not to rebudd. The cost of repair or replacament in excess of
Insurance proceeds and reserves is a Common Expense. Il the entire Cormenunity is not repatned
or réplaced. the proceeds altributable to the damaged Commorn Elements miust be used to restore
the damaged area to a condibon compatible with the remainder of the Community, (A) the
proceeds attributable to Units that are not rebuilt must be distriuted to the Owners of those Units;
and (B} the remamnder of the proceeds must be distribuled to alt the Owners or hen holders, as their
interests may appear, m proportion to the liabiities of all the Units for Commion Expenses. If the
Cwrers vote not to rebuid any Unil, that Unit's aliocated interests are automaticaly reallocated
upon the vote as if the Unit had been condemned, and the Association promplly shatlt peepare,
exeatte and Record an amendment to this Declaration reflecting the resfiocations.
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{b) Damage by Owner. To the tull extent permitted by law, each Owner shalt
be hable ta the Association for any damage to the Common Elemerids not fufly reimbursed to the
Association by insurance proceeds, provided the damage is suslained as a resutt of the negligence,
willful msconduct, or unauthorized or improper installation or maintenance of any improvement by
sad Owner or the Persons denving their right and easement of use and enjayment of the Common
Elements from said Ownier, or by his respective Famdy and guests, both minor and adutt. The
Associalion reserves the nght, actng through the Board, after Nolice and Hearing, to: (1) determine
whether any daim shall be made upon the insurance maintained by the Association; and (2) levy
agamst such Owner a Speaal Assessment equa! to any deductible paid and the increase. if any,
in the msurance prermiumms directly attnbutable 1o the damage caused by such Owner or the Person
for whom such Owner may be responsible as descenbed above. In the case of joint ownership of
a Unit. the latelity of the co-cwners thereof shall be joint and several, excepd to any exient that the
Assocation has previously contracted in wriling with such co-owners to the conbrary. After Notice
and Heanng. the Assocation may levy a Special Assessment in the amount of the cost of
comreching such damage, to the extent not reimbursed to the Association by mswance, against any
Limit owned by such Owner, and such Specal Assessment may be enforced as provided herein.

Sechon 112 Condemnabon, if at any time, all or any poction of the Cormon Elements,
or any interest therein. s taken for any governmental or public use, under any statute, by rigiit of
emnent gdomain of by private purchase m lieu of eminen? domain, the award in condemnation shall
be paw to the Associatnon  Any such award payable to the Association shall be deposited in the
operating fund No Member shall be enlitied 1o participate as a parly, or otherwise, in any
proceedings relating o such condermnation.  The Association shall have the exclusive right 10
parucpate in such proceedings and shall, n its name alone, represent the interests of ail Members.
immediately upan having knowledge of any taking by eminent domain of Common Elements, or
any porton thereaf, or any thireat thereof, the Board shall promptly nolify afl Owners and ali Ekgible
Holders

Section 113  Condemnabon Involving a Unit. For purposes of NRS § 116.1107(2Ka). if
part of a Unil s required by emunent domaen, the award shall compensate the Owner for the

reduchan in value of the Unit's mterest m the Common Elements. The basis for such reduction
shali be the extent 10 which the ccocupants of the Unit are impaired from enjoying the Common
Elements In cases where the Unit may shll be used as a Dwelling, it shatt be presumed that such
reduction 1s zero {0}

ARTICLE 12
NSURANCE

Section 12.1  Casualty Insurance. The Boamd shall cause to be obtamed and mamtained
a master policy of fire and casualty insurance with extended coverage for loss or damage to alf of
the Association's insurable Improvements on the Common Elements. for the full msurance
replacement cost thereof without deduchon for depreciation of coimnsurance, and shall obtain
insurance against such other hazards and casuatties as the Board deems reasonabie and prudent.
The Board, in s reasonable judgment, may also insure any other property whether real or
personal, owned by the Assotiation of loCated withen the Propesties, against oss ¢r damage by fire
and such other hazards as the Board may deem reasonable and prudent, with the Association as
the owner and beneficiary of suchinsurance. The wrsurance coverage with respect to the Cormmon
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Elements shall be maintamned for the benefit of the Assodiation, the Owners, and the Ehgible
Holdears, as their interests may appear as named insured, subiect however lo the loss payrnent
requirements as set forth herein. Premiums foc all stwance camied by the Assocation ane
Common Expenses inciuded i the Annual Assessments levied by the Association.

The Association. acting through the Board, shall be the named insuneds under poticies of
nsurance purchased and mantained by the Association. Allinsurance proceeds under any policies
shali be paid 10 the Board as trustee. The Board shail have ftll power to receive and receigt for
the proceeds and to deal therewith as deemed necessary and appropriate. Except as otherwise
spetifically provided it this Dedlaration, the Board, acting on behalf of the Association and all
Owmers, shall have the exdusive right to bind such parties with resped to all matters affecting
msurance camed by the Associabon, the sefiement of a loss clam, and the swrender,
canceliation, and modification of all such insurance. Duplicate origmals of cestificates of all pokaes
of msurance mantamned by the Association and of all the renewsils thereof. 10gether with proof of
payment of premiums, shall be delivered by the Assodation to all Eligible Holders whio have
expressly requested the same in wiiting,

Section 122 Lialwhty and Other Insurance. The Association shal have the power and
duty to and shall abtain comprehensive public iabilily insurance, includmg medicat payments and
mabkcious muschief, mn such mils as it shall deermn desarable (but in No event less than
$1.000.000 00 covenmyg all claims for bodily injury and property damage arising ot of a single
occurrence), nsunng the Association, Board, Directors, Officers, Dedarant. and Manager, and thesr
respective agents and employees, and the Owmners and Residents of Units and their respective
Families, quests and imtees. against kability for bodity injury, death and propesty damage ansing
from the actvives of the Association or with respec] o property maintained or required 1o be
mamtaned by the Assoaaton including, if obtainable. a cress-Habiity endorsement kSuring each
nsured aganst labidity to each other insured.  Such msuance shall atso mchude coverage, to the
extent reasonably available, against abiity for non-owned and hired automobses, kability for
praperty of others, and any other liability or nisk cusiomanty covered with respect 1o projects simelor
in construchion, location, and use, The Association may atso obtan, through the Board, Worker's
Compensaton insurance {which shali be required if the Association has one or more emplayees)
and other iahility nsurance as it may deem reasonable and prudent, insuning each Owner and the
Assorabon. Board, and any Manager, from liabeity in connection with the Common Elements, the
premiums for which are a Commaon Expense included in the Annual Assessment levied against the
Owners. All msurance policies shall be reviewed at least annually by the Board and the limits
Increased in its reasonable business judgment,

Sectron 123 Fujelity Insurance. The Board shall further cause to be oblained and
mantamed errors and omissions insurance, blanket fidedity msurance coverage (in an amount at
least equal to 100% of Association Funds from time to fime handled by such Persons) and such
other insurance as it deems prudent, uf:sumgﬂwﬁoam the Drreclors and Officers, and any
Maniager against any liability for any act or omission in camying out their respectise obligations
hereunder, or resulting from their membership on the Board or on any comimetiee thereof, K
reascnably feasible, the amount of such coverage shall be at least $1,000,000.00, and said policy
ar poliaes of insurance shall alse contam an extended reportmg penod endocsemant (a tad) for a
six-year penod The Assocation shall require that the Manager mamntam fidekty insurance
coverage which names the Assaciation as anobligee, in such amount as the Board deems prudent.
From such time as Dedarant no longer has the power o controf the Board, as sei forth in Section
3 7{c} above, blanketl fidelty insurance coverage which names the Association as an obigee shall
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be ohtained by or on behsif of the Association for any Person handiing funds of the Association,
including but not iimated to, Officers, Directors, trustees, employees. and agents of the Assaciaton,
whether or not such Persons are compensated for thes senvices, in such an amount as the Board
deems prudent; prownded that 1n no evenl may the aggregate amount of such bonas be less than
the maximum amount of Assocabon Funds that will be mn the custody of the Assooalion or
Manager at any bme while the policy s in farce (bul in ne event less than the sum equal 10 one-
fourth (174} of the Annual Assessments on all Umts, plus Reserve Funds), or such other amount
a5 may be required by FANMA, VA or FHA from brne o time, if applicable.

Section 12.4  Other_insuranpe Provisions. The Board shall afsa ohtain such other
msurances customanly required with respect 10 projects similar in construction, location, and use,
of as the Board rmay deem reasonable and prudent from time ta time, including, but not necessarity
limited to, Worker's Compensation nsurance (which shall be required if the Assodiation has any
employees) Al premiums for msurances obtained and mamlained by the Assodation are a
Common Expense mcluded i the Annual Assessment levied upon the Owners. AR insurance
policies shall be reviewed at keast annually by the Board and the émits increased in its sound
business judgment. In addibon, the Association shall continuously maintain in effect such casualty,
flood, and habiity msurance and figelity insurance coverage necessary o meel the requirements
for similar developments, as set forth or madified from trme to time by any governmentat body with
junschichon,

Secton 12.5  Insurance Obligatioas of Owners, Each Owner is required, at Close of
Escrow on his Unit, at his sole expense to have obtained, and tohave fumnished his Morigagee (o,
it the event of a cash ransaction invoharky ko Morlgagee, then to the Board) with duplicate copies
of, 2 homeowner's policy of fire and casualty insurance with extended coverage {or kass of damage
1o gli insurable improvements and fixdures ohgmally mstalled by Dedasant on such Owner's Unit
i1 accordance with the onginai plans and spedfications, or instatted by the Dwner on the Unil, for
the fulf insurance replacement cost thereof without deduction for deprecation or cosnssurance. By
acceptance of the deed to his Unit, each Owner agrees o maintain in full force and effect at alt
tmes, at said Owner's sgle expense, such homeowner's insurance policy, and shall provide the
Board with duplicate copies of such insurance policy upon the Board's request. Notheng herein shali
preclude any Owner from carmying any public Labity msurance as he deems desrable to cover his
indwvidual lrability, damage lo person or propefty ocourring inside his Unit or elsewhere upon the
Properties. Such poliges shall nol adversely affect or dimimish any kabdity under any insurance
obtamed by ar on behalf of the Associabion, and duplicate copies of such other policies shall be
deposited with the Board upon request. If any loss intended (o be covered by msurance camied by
or on behalf of the Assocdiabon shall occur and the proceeds payable thereunder sholl be reduced
bv reason of insurance camed by any Owner, such Owner shall assign the proceeds of such
insyrance carned by hum to the Assoaation, 1o the extent of such neduction, for application by the
Board to the same purposes as the reduced pimceeds are to be apphed. Notwsthstanding the
foregoing. or any other provision herein, each Owner shad be solely responsible for full payment
of any and all deductble armounts under such Ommes’s policy or policies of msurance.

Secton 126 Waiver of Subwogebon. Al polcies of physical damage insurance
mantamad by the Assocaban shall provide, if reascnably possible, for waiver of: (1) any defense
based on coinsurarce; (2} any nght of setolff, counterclaem, apportionment. proratich of
coninbution by reason of other msurance not camed by the Assodation; (3} any invalidity, other
adverse effect or defense on account of any breach of wammanly or condition caused by the
Assotiation, any Owner or any tenant of any Owner, o ansinyg from any act, neglect, or omission
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of any named insured o he respechive agents, contractors and employees of any insured; (4) any
nghils of the insurer to reparr, rebutld or replace, and, in the event any Improvement is not repaired,
rebuilt or replaced followirng kass, any night to pay under the insurance an amount less than the
replacement value of the Improvements insured: or (5) notice of the assignment of any Cumner of
its interest in the insurance by virtue of a conveyance of any Unit. The Assodiation hereby waives
and releases all dlaims aganst the Board, the Owners, Declarant, and Manager, and the agenis
and employees of each of the foregaing, with respect to any loss covered by such insurance,
whether ar not caused by negligence of or breach of any agreement by such Persons, but ooly to
the extenl that msurance proceeds are received in compensation for such loss; provided, however,
that such waver shall not be effective as lo any lass covered by a policy of insurance which would
be voded or wnpaired thereby.

Section 1.7  Notice of Expiration Requirements. [f avadabie, each of the policies of
insurance mamntained by the Association shall contain a provision that sax policy shall not be

canceled, termmnated, malenafly modified or allowed to expire by its terms, without thirty {30) days'
pnor wotten rohice ta the Board and Declarant arxd to each Owner and each Eligible Holder who
has filed a wntten request with the carrier for such notice, and every other Person in interest who
requests in wrting such nolice of the insurer. Al insurance policies camed by the Association
pursuant to this Articie 12. (o the exient reasonably available, must provide that {a) each Owner
ts an nsured under the policy with respect to liabeity arising out of his interest in the Common
Elements or Membership; ib} the insurer waives the right to subrogation under the policy against
any Owner or member of tus Famly, (¢} no act or ormession by any Owner of member of his Family
will voudd the policy or be a condition 1o recovery under the policy: and (d) . at the time of a Joss
under the policy there 1s other msurance n the raime of the Owner covering the same risk covered
tiy the policy. the AssoCiabon's policy provides pmary nsutance.,

ARTICLE 13
MORTGAGEE PROTECTION CLAUSE

In order to induce FHA. VA, FHLMC. GNMA and FNMA and any other govemmenial

agency or other Morigagees 1o partaipate mi the financing of the sale of Units wathin the Properties.
the following provisions are added hereto (and to the extent these added pyovisions conflict with

any other provisions of the Dedlarabon, these added provisions shalt controt):

(a) Each Ehgible Holder, at #s wnlten request, is enlitled to wrillen notification
from the Assocation of any defaul by the Mortgagor of such Urdt in the petfarmance of such
Mortgagor's obligatons under thus Declaration, the Articles of Incorpocation or the Bylaws . which
default 15 not cured within thirty {30} days alter the Association leams of such default. For

purposes of this Dectaration, "first Morigage® shall mean a Mortgage with first prionity over other
Mortgages or Deeds of Trust on a Uni. and “first Mortgagee™ shall mean the Beneficiary of a first

Mortgage.

{b) Each Owner, induding every first Morigagee of & Morigage encumbenng
any Unit which obtains ttke 10 such Unit pursuant to the remedies provided in such Mortgage, or
by fareclosure of such Mortgage. or by deed or assignment in keu of foreclosure, shall be exemnpt
from any “ngh? of first refusal™ created or purported to be created by the Goveming Documents,
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(c) Except as provided in NRS § 116.3116(2). each Beneficiary of a3 first
Mortgage encumbenng any Unit which obtains titte to such Unit of by foreciasure of such Morigage,
shalltake htie 1o such Unit free and clear of any dlaims of unpaid assessments or charges agamst
such Unit which acoryed prior to the acquisition of itle to such Unit by the Mortgagee.

{d} Unless at least sixty-seven percent (67%) of Eligible Holders (based upon
one (1) vote for each first Mortgage owned) or sixty-seven percent (67%) of the Owners (other than
Declarant) have gwen ther pror written approval, neither the Association nor the Owners shall:

{1 subject to Nevada nonprofit corporation law to the contrary, by
act o ormission seek o abandon, partiion, alienate, subdivide, release, hypothecate, encumber,
sell or transler the Common Elements and the tmprovernents thereon which are owned by the
Assoriation, provided that the granting of easements for public utitities or for other public purposes
consistent with the mtended use of such property by the Associgtion as provided in this Declaration
shallnot be deemed a ansfer withun the meaning of this clause.

{u) change the method of determining the obhgations, assessments,
dues or other charges which may be levied against an Owner, of the method of alfocating dis-
inbutons of hazard insurarnice proceeds or condemnabon awards:

{m) by act or omission change, wave or abandon any scheme of
requlations, or enforcement thereof, pertaining 10 the architectura! design of the exterior
appearance of the Dwellings and athes Improvernents on the Unils. the mantenance of the Exterior
Walls or common fences and dnveways, or the upheep of lawns and plantings in the Properties,

{rv} fail to maintain Fue and Extended Coverage oh any nsurable
Common Elements on a current replacement cost basis in an amount as near as possible to one
hundred percent (100°:) of the insurance value (based on current replacement cost);

{v) except as provided by any provision af NRS Chapter 116
apphcable hereto. use hazard insurance proceeds for kosses to any Common Elements property
for other than the repair, replacement or reconstrisction of such property: or

{v1) amend those provisions of this Decdlaration or the Artides of
Incarporation or Bylaws which prowide for rights or remedies of first Morigagees.

{e} Eligible Holders, upon written request, shall have the right to (1) examine
the books and records of the Association during normal business haurs, {(2) require from the
Assouation the submission of an annual avdited financial statement (without expense to the
Beneficiary, nsurer gr guarantor requesting such statement) and other financial data, {3} receive
wntten notice of all meetings of the Members, and (4) designate in writing a representative o
attend ail such meeings.

{f) All Benefidanes, insurers and guarantors of first Mortgages, who have filed
a writien reques! for such nobce with the Baard shalt be given thirly (30) days' writien notice prioe
o' {1) any abandonment or terrmunahon of the Association; (2) the effecive date of any proposed,
matenal amendment 1o this Dedlarabon o the Articies or Bylaws; and (3} the effective date of any
lerminahon of any agreement for professional management of the Properties following a decision
ofthe Owners to assume self-management of the Properties. Such fist Morigagees shall be given

.57 -

JAQS573



]
i

| o ]
.30 &
o ] W= )
rE'rt 2
)
e R Y
L 3

immediate nobce (1) fellowmng any damage to the Common Elements whenaver the cost of
reconstruction exceeds Ten Thousand Dollars ($10,000.00); and (i) when the Board lnams of any
threatened coandemnation proceeding or proposed acquisition of any partion of the Properties.

1G} First Mortgagees may, jomity or singly, pay taxes or other charges which
are in default and which may or have become a charge agamnst any Comemnon Elements property
and may pay any overdue prermiums on hazard insurance pokiGies, or secune new hazard mswrance

coverage on the lapse of a policy. for Common Elements property. and firsl Mortgagees making
such payments shall be owed mmediate revmbursement therefor from the Associabon.

{3 Thie Reserve Fund descnbed n Article 6 above must be funded by requiar
scheduled monthly, quarterly, semannual of annual payments rather than by Lame extraordinary
assessments

{t} The Board shall require that any Manager, and any employee of agen!
thereof, maintain at all umes fidelity borkd coverage whuch names the Associabion as an obligee;
and. at all tmes from and alter the end of the Declarant Control Penod, the Board shalt secure and
cause 10 be mamntained in force at all times fidelity bond coverage which narnes the Association
as an obhgee for any Person handiing funds of the Association.

1] When professional management has been previously requied by a
Beneficary, msurer or guarantor of a first Mortgage. any decision 1o establish sel{-management
by the Associaticn shall require the approval of at least sixty-seven percent (67%) of the voting
power of the Association and of the Board respectively. and the Beneficiaries of at keast fifty-one
percent (51%]) of 1he Eligible Holders.

{k) So long as VA s insuring or guaranteeing loans of has agreed o insure or
guarantec lcans ort any portion of the Properbes, then, pursuant 10 applicable VA requirement, for
so long as Declarant shall controf the Association Board. Dedarant shall obtain prior written
approval of the VA far any matesial proposed: action which may affect the basic crganizaton,
subject to Nevada nonprofit corporation law, of the Associabon (i.e., merger, consohdation, or
dissolution of the Association), dedication. conveyance. of morigage of the Common Elements;
or amenament of the provisions of this Declarabon, the Artictes of Incorporation. Bytaws, or other
document which may have been previously aperoved by the VA provided thal no such approval
shall be required in the event that the VA no longer reqularty requees or issues such appoovals at
such bme

tn addibon 1o the foregoing, the Board of Directors may enter into such contracts or
agreerments an behalf of the Association as are requved in order 10 reasonably satisfy the express
arphcatie requirernents of FHA, VA, FHLMC, FNMA or GNMA or any sinidar entity. 5o as lo allow
for the purchase. nsurance or guaranty, as the case may be, by such entities of first Morigages
encumbenng Units  Each Owner hereby agrees that it will benefit the Assoaation and the
Memberstup. 3s a class of patental Morigage bormowers and potential sediers of their Urnats, if such
agencies approve the Properbes as a qualifying subdivision under their respettive policies, nies
and reguiabons, as adepted ffom time o tme. Mortgagees ame hereny authorized to fumish
nformabon to the Board concermng the status of any Morigage encumbernng a Unit.
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ARTICLE 14
DECLARANT'S RESERVED RIGHTS

Section 14.1  Declarant’s Reserved Rights. Any other provision herem noteithstandng,
pursuant to NRS §116 2105{1Xh), Declarant reserves, in its sole discretion, the fnllowing
developmental nghts and other special Dedarant’s rights, on the terms and condibons and subject
to the expiraton deadhnes. if any. sel forth below:

{a) Right to Compiele Improvements and Construciion Easement. Declarant
reserves, for a penod teimnaling on the ffteenth {15th) anniversary of Recordation of this
Dedarabon. the nght, in Dedarant's sole discrebon, to complele the cosstruction of the
irmprovements on the Propefties and an easement over the Properiies for such purpose; provided,
however, that If Declarant st owns any properly in the Properties on such fifteenth (15th)
anniversary date. then such rights and resenvations shall continue for one additional successive
period of ten (10} years thereafter

{by . Exercose of Developmental Righls. Pursuant 10 NRS Chapter 116,
Oeclarant reserves the nght lo annex all or porbons of the Annexabie Area to the Community,
pursuant to the provisions of Article 15 hereof, for as tong as Declarant owns any portion of the
Annexable Area No assurances are made by Declarant with regard to the boundarnes of those
portions of the Properlies which may be annexed or the order i which such porbons may be

annexed, Declarant also reserves the right to withdraw real property from the Conwnunity.

{c) Offices, Model Homes and Promotionat Sgns  Declarant reserves the right
ta martan signs, sales and management offices, and models m any Unit owned or keased by
Deciarant i the Properties. and signs anywhere on the Common Elements, {or so iong as
Dedarant owns or leases any Unit

{d) Appaintment and Remaoval of Dwectors. Dedzrant reserves the night to
appamt and remove a majonty of the Board as set forth in Sechon 3.7 hereof, for the penod set
forth theresy dunng the Declarant Control Penod.

{e) Ameadments, Dedarantreserves the nghl to amend this Declaration from
hme 1o tme, as set forth m detail m Section 17.7, below, during the time periods set forth thetem,

5 Appontment ad Removal of ARC. Dedlarant reserves the right to appoint
and remave the ARC, for the time period set forth in Section 8.1, above.

(i Easements Declarant has reserved cerlain easements, and related nghts,
as set forth in thus Dedarsbon, '

{h) Other Rghts. Declarant reserves all other rights, powers, and authority of
Deciarant set forth in thes Declaration, mciuding, but not imited to, Arrcle 16 betow, and, o the
extent not expressly prohibited by NRS Chapter 116, furiber reserves ali sther nights, powers, and
authorty, i1 Declarant's sole discretion, of a dedlarant undar NRS Chapler 116.

(i} Control of Entry Gates. Declarant reserves the righl, until the Close of
Escrow of the last Unit in the Properties, io unilaleralty control alf entry gates, and to keep all entry
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gates open gunng such hours eslablished by Declarant, in its sole discretion, to accommodale
Declarant’'s construction actwities, and sales and markeling activilies.

gl Restnctionof Traffic. Declarant reserves the nght, untif the Close of Escrow
of the last Unit in the Properties., to unilalerally restrict and/or re-rmoute ali pedestrian and vehicular
traffic within the Propertes. in Declarant’s sole discretion, to accormodate Dedlarant’s construction
actvites, and sales and marketing activities; prowded that no Linit shall be deprived of access to
a dedicatzad street adiacent o the Properlies,

{K} Possible Future Common Recreation Ares. Dedarant reserves the nght,
but not the chiigation, in Declarant’s sole and absalute discretion, unltif the Close of Escrow of the
last Unit i the Propertes. to undaterally develop and convey to the Associabon a common
recreational area within the Community (which may but need not necessanly include, and need not
necessanly be mited to. a tot lol. park. and/or poot) as a part of the Common Elements of this
Community (and. in such event, the costs of mamlenance and repair of the same shafl be a
Common Expense)

Section 14 2 Exempbion of Declarant, Notwilhstanding anything to the contrary in this
Declaration, the following shali apply:

ial Nottung in this Dedarabon shafl lisit, and no Cwner or the Association shall
do anyihing to interfere with, the nght of Dedarant lo complete excavation and gradmg and the
construction of Improvements 1o and on any porton of the Properties, or ‘o alter the loregoing and
Declgrant's construction plans and designs, or (0 construct sisch additional Improvements as
Declarant deems advisabie in the course of devetopment of the Properties, for so long as any Unit
awned by Declarant remams unsold.

{b) This Dedaration shall 1n no way Emit the right of Declarant to grant
addional hoenses, easements, reservations and nghts-pf-way to itself, 1o govemmental or public
authonties (nciudirg without metabon public ubilily companies). or o others, a5 from time to time

may be reasonably necessary to the proper development and disposad of Units; provided, however,
that f FHA or VA approval 15 sought by Declarant, then the FHA and/or the VA shall have the right

to apprave any such grants as provided herem,

(c) Prospective purchasers and Declarant shall have the fight to use alland any
portion of the Common Elements for access o the sales facitiies of Declaran! and for placement
of Declarant’'s signs.

{dy Without kmiting Section 14.1(c), above, or any other provision hesgin,
Dedarant may use any siructures owned or lkeased by Declarant, as modei home complexes or real
estate sales or management offices, sublect to the time limitations set farth herein, aflerwhich time,
Declarant shall restore the Improvement to the condition necessary for the issuance of a final
certficate of occupancy by the appropnate govemmental enlity. Any garages which have
converted into sales offices by Dedarant shafi be converted hack to garages al the tme of sale to
a Purchaser of such Unit

e} Al or any poriion of the rights of Declarant in this Declaration may be
assigned by Declaranl fo any successor in mierest, by an express and written Recorded
assignment which spaafies the nghts of Declarant 50 assigned.
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(f) The prior witten approval (which shall N be unreasonably withheid) of
Dedarant, as developer of the Properties, shalt be required before any amendment to the
Declaration affecting Declarant's ights of inderests (indluding, without kmatation, this Articie 14) can
be efiective

(q) The rights and reservations of Declarant referred to herein,  not earbier
terminated pursuant to the Dedlaration, shail terminate on the dale set forth in Section 14.1(a)
above.

ARTICLE 15
ANNEXATION
Section 151 Annexation of Property. Declaram may. but shal not be required 10, at any

time or from time to tme, add to the Properties covered by this Declaration afl or any portion of the
Annexabie Area then pwned by Dedarant, by Reconding an annexabion amendment {"Annexation
Amendment™) with respeci 1o the real property o be annexed (CAnnexed Property™). Upon the
recording of an Annexaton Amendment covering any portion of the Annexable Area and containing
the provisions set forth herein, the covenants. conditions and restrictions contained i this
Dedaration shall apply to the Annexed Properly i the same manner as if the Annexed Property
were onginally covered i this Dedaration and osnginally constituted a3 portion of the Origenat
Property: and thereafier, the nghts, privieges, duties and kabiities of the parties to this Dedlaration
with respect to the Annexed Property shafl be the same as with respect to the: Onignal Properly and
the rights. obligations, pavileges, duties and Eabdities of the Owners and oocupants of Units withén
the Annaxed Property shall be the same as those of the Owners and occupants of Units oniginadly
affecied by this Dedlarabion, By acceptance of a deed from Declarant conveying anty real property
located in the Annaxable Area {Exhibit "B hereto). in the event such real propetty has not
thereinfore been annexed {o the Properties encumbered by this Dedaration, and whether or not
so expressed in such deed, the grantee theneof covenants that Declarant shak be fully empowered
and enttied (but not obligated) al any time therealler, and appoints Declarant as altomey in fact,
n accordance with NRS §§ 111 450 and 111,460, of such grantee and his successors and assigns,
5 unilateraity execute and Record an Annexation Amentment, annexing said real property fo the
Comminty. in the manner prosaded for in this Article 15.

Section 152  Annexabon Amendment. Each Annexation Amendrent shall conform o
the requirements of NRS § 116.2110. and shall include:

{a) the witlen and acknowledged consent of Declarant;

(b} a reference lo this Declaration, which reference shall state the date of
Recodation hereof and the County. book and instrument number, and any other relevant
Recording data;

{c) a statement that the provisions of this Declaration shall apply 1o the
Annexed Property as set lorth therein;

(d) a sufficienl description of the Annexed Property:
(e} assignment of an identifying Number 10 each new Undt created;
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{f) a realtocalion of the allocated interesls among all Units; and

{9} a descnpbon of any Common Elements created by the annaxation of the
Annexed Property.

Section 153  EHANA Approval. In the event that, and for solong as, the FHA or VA is
nsunng or guaranteeng loans (or has agreed to insure or guarantee loans) on any portion of the
Properties wath respect to the initial sale by Declarant to a Purchuaser of any Unit, then a cotwdition
precedent lo any annexaton of any property other than the Annexable Area shall be writien
confirmation by the FHA or the VA that the annexation is in accordance with the development plan
submited ta and approved by the FHA or the VA, provided, however, that such written confirmalion
shall not be a condition precedent f at such ime the FHA or the VA has ceased to regularty require
or issue such wntlen confimmations.

Section 154 Disdaimers R ing Annexation. Portions of the Annexable Area may
or may not be annexed. and, if annexed, may be annexed at any time by Detlarant. and no
assurances are made with respect to the boundanes or sequence of annexation of such portions.
Annexation of a portson of the Annexabie Area shall not necessitate snnexation of any other portion
of the remainder of the Annexable Area, Declarant has no obligation o annex the Annexable Aneg,
or any pocban thereof,

Sechron 155 Expansion of Annexable Area. In addition to the provisions for armexation
specified in Section 15.2, above, the Annexable Area may, froim lime fo time, be expanded 10
nciude addibonal real property, not as yel identified. Such property may be annexed to the
Annexable Area upon the Recordation of a written instrument describing such real property,
executed by Declarant and all other owners of such property and containing thereon the approval
of the FHA and the VA, provided, however, that such written appeoval shall not be a condition
precedent if at such trne the FHA or the VA has ceased to regularly require or issue such written
approvals,

Section 156 Contraction of Annexable Area. S0 long as real property has not been
annexed to the Propertes subject to this Declaration, the Annexable Area may be contracted to
defele such real property effective upon the Recordation of a writlen instrument describing such
real property, executed by Dedarant and all other owners, if any, of such real property. and
declaring that such real property shall thereafter be deleted from the Annexable Area. Such real
property may be deleled from the Annexable Area withcut a vote of the Association or the appnoval |
ov cansent of any other Person, except as providerd herein,

ARTICLE 16
ADDITIONAL DISCLOSURES, DISCLAIMERS AND RELEASES
Section 16.1 Addibonal Disciosures and Disclaimers of Certain Matters. Without Bmiting

any other provision in this Dedaration. by acceptance of a deed to a Unit, each Owner (for
purposes of this Section 16.1. the term "Cwner™ shall include the Owner, and the Cwmner’s Farmily,
guests and tenants), and by residing within the Properties, each Resident (for purposes of this
Article 16, the term "Ressdent” shali indude each Resident, and the Resident’s family and guests)
shalt conciusvety be deemed to understand, and 10 have acknowledged and agreed o, sl of the
following-
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{a} that there are or may be major electncal power system components {high voltage
transmussion or distnbution hines, trensformers, efc. ) presently and from time Lo time located within,
adjacent lg, or nearby the Properties (incdludng. but not imited 1o, the Common Elements andior
the Unit). which generale certam elecinc and magnetic fields (CEMF) around them, and that
Declarant disclaims any and all representations or wammanties, express and wnglied, with regard to
or pertaining to EMF,

{b) that the Unit and the other portions of the Propetties are or from time (o teme may
be iocaled within or nearby: (1) airplane flight palterns or clear zones. and subject o skgnificant
levels of arplane noise, and (2) major roadways, and subiect to significant levels of nose, dust, and
ather nuisance resultng from proximity to major roadways and/or vehicies. Also, each Unit is
located in prowmity to streets and other Dwellings i the Community, and subject o substanbal
levels of sound and noise. Declarant disclaims any and all repeesentations or wamranties, express
and mmplied. with regard to or pertaning to such airplane flight pattems or dear zones and/oc
roadways or vehicles or noise,

{c} that the Umt and other porions of the Properties are or may be neartsy major
regional underground nalural gas transmession pidelines. Declarant hereby specificalty disclaims
any and all representations or warmanties, express and amplied, with regard to or pertaining to gas
transmission imes,

(d) that the Las Vegas Valley contains a number of earthquake faults, and the Unit and
other portions of the Properties may be located on or nearby an ideritified o yet lo be identified
seismuc fault ine Declarant specfically disciaims any and alf representations or wamanties,
express and imphed, with regard lo or pertaining to earthquake or seismic activities;

{e) that construchion or installabon of Improvements by Declarant. other Owners, or
third parties. and/or instailabon or growth of trees or other plants, may irnpair or eliminate the view,
if any, of or from a Uinit. Dedlarant disclaims any and all representations or wamanties, express
and implied, with regard 1o or pertaming to the impakment or elimination of any existing or future
iew;

{NH that residental subdmvision and new home construchon is an ndustry inherently
suhyect 1o vanations and imperfectons. Purchaser acknowiednes and agrees that iterns which do
rnot matenally affect safety or structural integrity shall be deemed “expected minor flaws™ (inchading,
but not limited to reasonable wear, lear or deteniorabon; shikage, swelling, expansion of
settlement; squealung, peeling, chipping, cracking, or fading; louch-up pamting; minor faws or
comrercive work, and like ilems ) and are not constructional defects. Purchaser acknowliedges that:
{1} the fimshed construction of the Unit and the Common Elements, while within the standards of
the indusiry in the Las Vegas Valley, Clark Caounty, Nevada, and while in substantial cocnpliance
with the plans and specifications, wdl be subject o expecied minor aws; and (2) issuance of a
Certuficate of Occupancy by the relevant governmental authority with jurisdiction shalt be deemed
conclusrve evidence that the relevant improvernend has been built withén such industry standards;

(g) that mdoor ar quality of the Unit may be affected, in a manner and to a degree
found N new construction within mdustry slandands, by particatales or volatiles emanating oF
evaporabng from new carpebing or other buiiding materials. iresh paint or other seafants or finishes,
and soon,
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() that installation and mainlenance of a gated commemity and/or any secunty device
shali not create any presumption or duty whatspever of Dedarant or Association (or their respective
officers, directors, managers, employees, agents, and/or contractors) with regard to security or

protection of person or property within or adjacent to the Properties;

(6 that the Unit and other porbions of the Properties are iocated adacent or neacby 1o
certam undeveloped areas which may contain various species of wild creatures (including. but not
hmed to, coyotes and foxes). which may fram time to tme stray onto the Properties, and which
may otherwise pase a nyisance or hazard;

n that Purchaser admowledges having recetved from Dedarant information regarding
the zonmg designations and the designations in the master plan regarding land use, adopted
pursuant to NRS Chapter 278, for the parcets of fand adpoining the Properties to the north, south,
east, and west, together with a ¢opy of the most recent gamng enterplise districd map made
available for public inspection by the jurisdiction in which the Unit is located. and related
disclosures Dedarant makes no further representation, and no wamanly (€xpeess o implied), with
regard to any matters pertamrn 1o adicining land or uses thereof or to gaming uses. Purchaser
15 hereby advised thal the master plan and zoning ordinances are subjec? to change from tme to
hme i Purchaser deswes addibonal or more current information concerning these zomng and
gaming designations, Purchaser should contact the City of Las Vegas Planning Department.
Purchaser acknowledges and agrees thatits decision o purchase is based solely upon Purchaser's
own mvestigatbion and not upon any information provided by any sales agent;

(k) that Dediarant presently plans to develop only those Lots which have alneady been
releasea for construchon and sale, and Declarant has no obligation with respect to future phases,
plans, zonng, or develogpment of other real property contiguous o or neaiby the Ui, The
Purchasar or Owner of a Unit may have seen propased or contermglated residential and other
developments which may have been dlustrated in the plot plan or other sales #erature m or from
Declarant's sares office, and/or may have been advised of the same in discussions with sales
personnel. however. notwithstanding such plol plans, sales lesature., or discussions or
representations by sales personnel or ctherwise, Dedarant s under no oblgabon to construct such
future or planned developments of units, and the same may ot be buill in the event that Declarant,
for any reason whatsoever. deodes nol to buskd same. A Purchaser or Owner is not entitied to rely
upaon. and m fact has not relied upon, the presumplion or bedef that the same will be buéit: and no
sales personne! or any other person in any way assocaled with Declarant has any authority to
make any statement contrary to the foregoing provisions;

(" that resdental subdivision and pew home construction are subject to and
accompanted by substantal levets of notse, dust, trafiic, and other construchon-related
“nuisances”. Purchaser acknowledges and agrees that it is purchasing a Unit which is within a
residential subdvision cumently bein) developed. and that Purchaser wilt experience and accepts
subistantal levels of constructioi-related "nuisances” unitil the subdivision and any nesghboring land
have been completed and sold out;

(m} that Declarant shall have the nght. from time to time, in its sole discretion, to
establish and/ar adjust sales prices or phce levels for new homes;

{n) that model homes are displayed for illustrative purposes ondy, and such display shalfi
not constitule an agreement or commilment on the part of Declarant 10 deliver the Unit in

conformity with any model home, and any representabion or inference to the contrary ¥s hereby
expressly disclaimed. None of the decormtor items and other items or fumishings (including, but
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nat limited to, decorator paint colors, wallpaper, window treatments, mérrors, upgraded carpet,
decarator bult-ins, model home furniture, mode! home landscaping, and the kke) shown instalied
or on display in any moded home are included for sale 1o a Purchaser unless an authonized officer
of Dedlarant has specificaily agreed in a writlen Addendum to the Purchase Agreement 10 make
speciic tems a part of the Purchase Agreement: and

(6} that the Unit and other porbions of the Properties are or may be located adjacent to
o nearby a school. and school bus drop off/pickup areas, and subiect 1o levels of noise, dust, and
other nursance resulting from or related to proximity 1o such school and/or school bus stops; and

(m that some, bul not all, Units, are large encugh to acoommodate parking of a
recreahonal vehucle ((RV™) on the side yand area of the Unit, subject to afi restricions set forth in
the Declaration. If a Purchaser desires to purchase a Unit sustable for accommodating parking of
an RV on the tnit, it s solely the Purchaser’s responsibiity and obligabon 1n specifically confum
and venfy wath Declarant in a written addendum to the Purchase Agreement, whether the Unit
being purchased may legiimately accommadate parkmg of an RV. subsect to afl use and other
restnichions set forth in the Dedaration; and

(q) that Dedlarant reserves the nght. until the Close of Escrow of the tast Unit in the
Propees, to undaterally control the enlry gale(s), and o keep aft such eniry gate(s) open during
such hours established by Dedarant, in its sole discretion, 0 accommodate Dedclarant's
construction activiies, and sales and marketing activibes;

(r) that Declarant reserves the right, until the Close of Escrow of the last Unit n the
Propertes. to unilaterally restnct andior re-route all pedestrian and vehicular trafiic within the
Propertres. in Declarant’s sole discretion, to acocommodate Declarant's constructon activities, and
sales and marketing adlivities; prowded that no Unit shall be deprived of acoess to a dedicated
street adjacent ta the Properties:

(s) that Declarant reserves all other rights, powers, and authaority of Declarant set forth
n this Declaration, and, to the extent not expressly prohibited by NRS Chapter 116, furlher
reserves all other nghts, powers, and authority, in Dedarant’s sole discrebion, of a dedarant under
NRS Chapler 116 (including. but not necessariy limited to, all special dedarant's rights referenced
in NRS § 116.110385);

t) that Declarant has reserved cerntain easemetits, and related nghis and powers, as
set forth in this Dedaralion;

(u) thal there are presently and may in the future be a water reservoir site and/or other
sddibonat water retention facilities located neartry or adiacent to, or within the Community, and the
Community 15 located adjacent to or nearby major waler and drainage channels (including, but not
necessarily imited 10, the Napies Channel), major washes, and a major water delenbon basin (all
of the foregoing, collectively, "Channef"}, the ownership, use, regulation, operation, maintenance,
improvement and repair of which are not within Dedarant’s control, and over which Declatant has
ne junsdiction or authonty, and, in connection therewsth: (1) the Channel may be an attractive
nuisance, {21 mantenance and use of the Channel may involve vatious operatons and
apphcanons. includmg (but not necessarily imited ) nolsy elednic, gasokne of other power driven
vehicles and/or equipment used by Channel mamlenance and repau‘pefsm'lei diwing vanous
tmes of the day. mcluding, without kmitation, early moming and/or Lite evening bours; and (3) the
possibiity of damage o Improvemernts and property on the Properties, particutarly in the evend of
overfiow of water or other substances from or related to the Channel, as the result of nonfunction,
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maifunchion. or overtaxing of the Channel or any ather reason; and (4) any or all of the foregoing
may cause mconvernence and disturbance to Purchaser and other persons in or near the Undt
and/or Cornrnon Elements. and possibie injury to person and/or damage 1o property.

Section 162 Disdamers and Releases. As an additional material nducement o
Declarant 1o sed the Unt to Purchaser, and without trsting any other prowision in the Purchase
Agreement. Purchaser {for iself and ali persons caiming undes or through Purchaser)
acknowledges und agrees [a) ihat Declarant speafically disclaims any and al representations and
warranbes. express and rmplied, with regand to any of the {oregoing disclosed or descnibed matters
{other than 1o the extent expressly set farth in the foregoing discdosures); and (b) fulty and
uncondihonally releases Declarant and the Association, and thesr respective officers, managers,
agents. empioyees. suppliers and contractors, from any and afl loss, damage or kabslity (inCluding,
but not rmited to, any clam for nuisance or heaith hazards) related to or arising in connection with
any disturbance. inconvemence, Injury, of damage resutimg from or pertaning to aft and/or any one
or more of the conditions, activilies, and/or occurrences described in the foregoing partions of this
Dedaration

ARTICLE 17
GENERAL PROVISIONS

Section 17.1  Enforcement. Subject lo Sedtion 5.3 above. the Goveming Documents may
be enforced by the Assoqation as follows:

{a} Breach ol any of the provisions contaned in the Dedaration or Bylaws and
ihe continuaton of any such breach may be emgoined, abated oF remedied by appropsiale legal or
equilable proceedings insttuted. in compliance with applicable Nevada law, by any Owner,
nciuding Declarant so long as Dedarant owns a Unit, by the Association, or by the SUccessors-in-
nterest of the Association. Any judgment rendered in any action or proceeding pursuant hevelo
shalt inciude a sum for attormneys’ fees insuch amount as the court may deem reasonabie. in favor
of the prevaiing party. as well as the amount of any delinquent payment, interes! theseon, costs
of collection and court costs. Each Owner shalt have a right of action against the Association for
any matenal unreasonable and contmuing failure by the Associabon to comply with the material and
substanbal prowsions of this Declaration, or of the Articles or Bylaws.

(b} The Association further shall have the righ to enforce the obligations of any
Owner under any tnalenal provision of this Dedaration, by assessing a reasonable fine as a
Specat Assessment against such Owner or Resident, and/or suspending the right of such Owner
lo vole at meehngs of the Association and/or the right of the Owner or Resigent to use Common
Elements (other than ingress and egress, by the most reasonably direct route, to the Undt), sublect
o the loflowing

{1} the person atleged to have violated the material provision of the
Dectaratoss must have had writlen notice (either actual or constructive, by inclusion in any
Reccrded document} of the provision for at least thirty (30} days belore the aleged wvioiation; and

{n) such use and/or voling suspenson may not be imposed for a

period longer than thirty (30) days per vidlation, provided that if any such violation continues for a
penod of ten (10) days or more after notice of such vialation has been given to such Owner o
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Resident, each such continuing viclation shaZ be deemed to be a new violation and shali be subject
to the imposion of new penalties;

{ni} notwithstanding the foregoing. each Owner shall have an
unresticted nght of ingress and egress to his Unit by the most reasonably direct route aver and
acrnss the relevant streets;

{iv) no fme imposed under this Section 17.1 may exceed the
maxmmum amaount(s) permitied from time to Bime by applicable provision of NRS Chapter 116 for
each failure to comply. No fise may be impased unti the Owner or Resident has been affordad the
right to be heard. in person, by submession of a written slaternent, or through a representative, at
a regudarty noticed hearing {unless the violation is of a type that substantially and rnméinently
threatens the health, safety and/or welfare of the Owners and Cornmaunily, inwhich case, the Board
may ake expedited action. as the Boad may deem reasonable and appropriate under the
circumstances, subject to the Erétabons set forth in Section 5.2(b). above};

{v) subjecd Io Section 5.2(cXi#) above, ¥ any such Special
Assessment imposed by the Association on an Owner or Resident by the Association is not paid
within thurty (30} days after writien notice of the iraposition thereof, then such Specal Assessment
shatt be enforceable pursuant to Arbcles 6 and 7 above: and

{wi) sutyect to Sechion 5.3 above, and to applicable Nevada law
{which may first requre mediabion or arbitration), the Association may aiso tzke jodical action
agamnst any Owner o Resdent 1o enforge commbiance with provisions of the Governing Docsnents,
or other obligations. or to obtan damagas for noncompiance, 3l to the fullest extent permitien by
Eerw .

{c) Responsshiity for Viclatons  Should any Resident violate any materal
provision of the Rules and Regidations or Declaration, or should any Resident’s act, omission or
negiect cause damage to the Common Elements, then such violation, act, omession or negieci shall
also be conssdered and treated as a viclation, acl, ohessan or neglect of the Owner of the Undt in
which the Residenlt resxdes. Likewrse, should any guest of an Owner or Resident comamit any such
violation or cause such damage to Common Elements, such vickation, act, omession OF negiect shal
also be considered and treated as a violation, act. oméssion or negiect of the Owner or Resident.
Reasonable effocts first shall be made 1o resolve any aleged matencd violation, or any dispute, by
tnendly drscussson or informal mediation by the ARC or Boawd (and/or mutually agreesble or
statutonly authonzed third party mediator], in 2 "good neighbor™ manner. Fnes or suspension of
voting pivileges shall be utiized only after reasonable efforts to resolve the issue by friendiy
tiscussion or mformal medation have Rded,

{d} The resuit of every act or omission wherebrr any of the provisions contained
in this Declaration or the Bylaws are matenally violated in whole or inpart is hereby dedared to be
and shall consbtule a nuisance, and every remedy a%owed by law or equity against a mgsance
eithar publc or private shall be applicahle against every such resutt and may be exescised by any
Owmer, by the Association of its successors-in-nterest.

(e} The remedies herein providad for breach of the provisions contamed in this
Dedaration or in the Bylows shall be deemed cumudative, and none of such remedies shall be
deemed exclusive
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{n The failure of the Associaton to enforce any of the provisions contained in
this Peclaration or in the Bylaws shall not constitute a waiver of the rnight to enforce the same
thereafier.

{9} if any Owner, his Famly, guest, licensee_ lessee o invitee viotates amy such
pravisions, the Board may impose a reasonable Special Assessment upon such Owner for each
vilaton and, f any such Specal Assessment is not paixd or reasonably disputerd in writing 1o the
Board {in which case, the dispute shall be subject to reasonable attempls al resohution thioigh
mutual discussions and mediabon} wathin thirty (30) days after written notice of the mposition
thereof, then the Board may suspend the veling privileges of such Owner, and such Special
Assessment shall be collecuble i the manner provded hereunder, but the Board shall give such
Owner appropriate Notice and Heanng before voking any such Specal Assessment or
SUSPENSION

Secton 172 Severability. Inmvalidabon of any provision of thés Declaration by judgment
or cour! order shall in no way affect any other provisions, which shadl remain in fufi farce and effect.

Section 173 Temm The covenanls and restnctions of this Dectaration shali run with and
bind the Properties, and shallinure to the benefit o and be enforceable by the Associabon or the
Owner of any land subject 10 this Dedaration, ther respecthve legat representatives, heirs,
successive Owners and assKgns, unbl doly terminated i accondance with NRS § 116.2118.

Secton 174 nterpretabon. The provisions of this Declaration shadl be kberally construed
to effectuate its purpose of creating a uniform plan for the development of a residential commenity
and for the mamtenance of the Common Elesments. The artide and section headings have been
inserted for convemence only, and shall not be considered or nefesmed to ; resolving guestions of
interpretation or consiruction. Unless the context requires a contrary construction. the singtdar
shali mclude the pluratl ang the piural the singular;, and the masculine, ferminine and neuter shali
each indude the masogline, fermnine and neuler.

Section 17.5 Amendment. Except as otherwise provided by this Dedaration, and except
in cases of amendments thal may be executed by a Declarant, this Dedaration, including the Plat,
may only be amended by both- (2} the vote and agreement of Owners constituting at least sixty-
seven percent (67 %) of the voting power of the Association, and (b) the writien assent or vole of
at least a magonty of the total voung power of the Board. Notwithstanding the foregoing, termina-
hon of this Dedaration and any of the following amendments, to be effective, mus!t be approved
n wnting by the Eligible Holders of at least two-thirds (213) of the: first Morigages on atl of the Units
in the Properties at the time of such amendment of lerminaticn, based upon one (1) vole for each
first Morigage owned

(a) Any amendment which affects or purports 1o aflect the validity or prionity of
Mortgages or the nghis or protection granted o Benehdaries, insurers and guarantors of first
Mortgages as provided in Articles 7, 12,13, 14 and 16 hereol.

(b) Any amendrnent which would necessitate a Mortgagee, after it has acgquired

a Unit through foreciosure, to pay mare than its propocrtionate share of any unpaid assessment or
assessments acouing after such feredaosure.

(c} Any amendment which would or could resutt in a Mortgage being cancelad
by forferture, or It a Unit nol being separately assessed for tax purposes.
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{d) Any amendment refating 1o the Ksurance Provisions as sel out in Article 12
hereof. or fo the apphcation of insurance proceeds as set out i Articke 12 hereol, or o the
dispositon of any money recewed in any laking under condemnation proceedings.

fe) Any amendment wiich would or could resutt in temrmenation or abandonmenl
of the Properties or subdivision of a Und, m any manner inconsistent with the provisions of thes
Dedlaratiot

{f} Any amendrment which would subject any Owner 10 a right of first refusal
or other such restnchon f such Unil is proposed (o be soid. transferred or otherwise conveyed

{g) Any amendmen materially and substantially affecting: {i) voting righits; {£)
rights to use the Comimon Efements; (it) reserves and responsibility for maintenance, repair and
replacement of the Common Elemenls; (iv) leasing of Units; {v} establishment of sell-management
by the Associatron where professional management has been required by any Beneficiary, insurer
o guarantor of a first Mortgage; (v} boundanies of any Unit; {vii) Detdarant's right and power to
annex or de-annex property to or from the Properties; and (viil) assessments_ assessment bens,
or the subordination of such hens.

Notwithstanding the foregoing. if a first Mortgagee who receives a written request from the
Board to approve a proposed temmirkation, amendment or amendmerits fo the Declaration does not
deliver a negative response {o the Board within thirty (30} days of the mading of such request by
the Board, such first Mortigagee shail be deemead to have approved the proposed termination,
amendment of amendments. Notwithstanding anything contained in this Declaration to the
contrary, nothing contained herein shall operate to aliow any Morigagee to: {a) deny or delegate
control of the general adrministrative affarrs of the Association by the Members or the Board; (b)
prevent the Association of the Board from comenencing. intervening in or settling any litigation or
proceeding, of (¢) prevent any trustee or the Associabion from receiving and distributing any
proceeds of insurance, except pursuant to NRS §5 116.31133 & 116.31135.

A copy of each amendment shall be cerbfied by at keast two (2) Ofhcers. and the
amendment shal! be eflectve when a Certficale of Amendment is Recorded. The Cestificate,
signed and swen 1o by at leas! two (2} Officers, that the requiste number of Owners have either
voled for or consenled m writing 1o any terminabon or amendment adopted as provided above,
when Recorded. shiail be concrusove ewndence of that fact. The Association shafl masntaen inits files
the record of all such votes or wntten consernits for a penod of at least four (4) years. The certificate
reflecting any termination or amendment wivch requires the writien consent of any of the Ebgible
Holders shall include a certficabon that the requasite approval of the Eligebe Holders has been
oblained Undl the first Close of Escrow for the sale of a Unit. Declarant shaill have the right to
temunate or modify thes Declarabon by Recordation of a supplement hereto setting forth such
lemnmation or moddicaton

MNotwithstanding all of the foregong, tor 5o long as Dedarant owns a Lot or Unit, Declarant
shall have the power from tme to time to undalerally amend this Dedlaration to corect any
scrivenet’s errors. 1o danly any amisguous provision. to modify or supplement the Exhitxis heteto,
10 make and process trough appropiriate govemmental authority, minor revisions (o the Plat
deemed appropnale by Declarant in s discretion, and otherwrse to ensure that the Declaration
conforms with requirements of appbcable law.  Additonally. by acceplance of a deed from
Declarant conveying any feal property located v the Annexable Area (Exhibit "B") hereto, in the
avent such reai pronerty has not theretofone been annexed to the Properties encumbened by this
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Declaraton. and whether or not 50 expressad in such deed, the grantee thereof covenants that
Declarant shail be fully empowered and entitied (bul not obéigated) at any time thereafler, and
appaints Declaranl as attomey i fact. in accordance with NRS §§ 111,450 and 111460, of such
grantee and his successors and assigns. o undaterally exeaxte and Record an Annexation
Amendment, adding sawd real property lo the Communily, in the manner provided for in NRS §
116.2110 and m Articie 15 above, and lo make and process through appropriate governmental
authonty, any and all menor revisions to the Plat deemed appropriate by Declarant in its reasonable
discretion. and each and every Owner, by acceptance of a deed to his Unit, covenants te sign such
further documents and o 1ake such further actions as to reasonably implement and consummate
the foregoing.

Section 176 Notice of Change tp Governing Documents. H ary change is made 1o the
Govemning Documents, the Secretary (or other designated Officer) shall, within 30 days after the
change :s made, prepare and cause to be hand-delivered or sent prepaid by United States mail to
the mading address of each Unit or to any other mailing address designated in writing by the
Owner. a copy ©f the changes made.

Secton 177  No Pubiic Right or Dedication. Nothing contained in this Dedlaration shalt
be deemed 1o be a gift or dedication of all or any part of the Properties to the pubfic, or lor any
public use

Secton 178 Construchive Nolice and Acceplance. Every Person who Owns, oCccupies
Gr acquires any nght, bite, estate or miesest in or to any Unit or other portion of the Properties does
herety consent and Jdgree, and shall be conclusively deemed to have consented and agreed, to
every imitabon, restnchon, easement, reservabion, condition and covenant contained herein,
whether o not any reference 1o these restnctions is contained in the instrument by which such
person acquired an interest m the Properties, of any portion thereof.

Secton 179  Notces Any notice permitied of required to be delivered as prowided heren
shail be 1 writing and may be delvered either personafty or by madd. If dekvery s made by maidl,
it shali he deemed 10 have been delrvered three {3) business days after a copy of the same has
been deposited inthe United States mad, postage prepad. addressed to any person at the address
given by such person to the Associabon for the purpose of senace of such notice, or to the
residence of such persom il no address has been grven to the Assodiation. Such address may be
changed from hme to tme by nobice in wnibing 1o the Assocation,

Section 17 10 Pnonties_and (nconsistences. The Governing Documents shall be
consfrued to be consistent with one another o the extent reasonably possible. If there exist any
wreconciable conflicts or inconsisiencies among the Governmyg Documents, the terms and
prowvisions of this Declaration shall prevasl (unless and to the extent only that a term of provision
af this Declaration fails to comply with applicable provision of NRS Chapler 116. In the event of any
neonsistency between the Articles and Bylaws, the Arfides shall prevadl. In the event of any
inconsistency between the Rules and Reguiations and any other Goveming Docusment, the other
Governing Document shall prevail,

Section 17 11 Lunited Liabiity. Except to the extent, if any, expressly prohibited by
applicable Nevada law, none of Dedlarant, Assocation, andfor ARC., and none of thetr respective
diectors. officers, any commiltee representatives. employees, or agents, shall be liable to any
Ownier or any other Person for any action or for any faflure to act with respect to any matler f the
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achon taken or failure to act was reasonable or in good faith. The Association shall indenwify every
present and former Officer and Director and every present and former committee representative
agamsl ali irabilites incurred as a result of holding such office, to the full exient permitted by aw.

Seclion 17.12 Buginess of Declarant. Except to the extent expressly provided herein or
as required by applicabyle provision of NRS Chapter 116, no provision of this Declaration shall be
applicabie to it or protubit any act of Declarant, or its agents or representatives, in connection
with or modental to Dedarant's improvemest and/or development of the Properties, solong a5 any
Unit therein owned by Declarant remaing unsoid.

Sechon 17 13 Compliance With NRS Chapter 116. it is the inlent of Dedarant and the
Commumity that this Declarabon shall be in all respects consistent with, and not in violabion of,
apphcable prowvisons of NRS Chapter 116. in the event any provision of this Dedaration is found
to mreconciably conflict wath or wiolate such applicable provision ¢of NRS Chapter 116, such
ofterxting Deciaration provrsion shall be deemed sutomatically modified or severed herefrom to the
meniFmum extent necessary 10 remove the imeconciable conflict with or wiolation of the applicable
provison of NRS Chapter 116. Notenthstandmg the foregoing or any other provision set fosth
heren. d any pravision of Senate Bl 451 {1599) should, in the future, be removed or made less
burdensome {from the perspecive of Dedarant), &5 a matier of law, then the future change in such
provision shall automatcally be deemed to have been made and reflectad in this Declaration.

iN WITNESS WHEREOF, Dedarant has executed thus Dedlaration the day and year first
WTITLEN 3DOVE

DECLARANT:

PERIA-BILY,
a Nevada corporahon

o drs Lend

Daniel Schwarlz. Presiatent

STATE OF NEVADA, )
] s8.
COUNTY OF CLARK }

This instrument was acknowiledged before me on this ;:2 f day of February, 2000, by
DANIEL SCHWARTZ, as President of PERMA-BILT. a2 Nevada corporation,

2N A s

NGTARY PUBLIC
My Commussion Expires: LSE.A_L} .  — e
G- D - &0 " oy |
, REHAL WINTERS |
wrre 1 368 25.1 CCRS 31 wpd | My Appoiment Expres |
o BRSNS September 19,200 |
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EXHIBIT “A"
CRIGINAL PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE COUNTY OF CLARK, STATE OF NEVADA,
DESCRIBED AS FOLLOWS

Lot Thiteen (13} n Block One (1), as shown by final map of
CONOUISTADOR/TORPHINS - UNIT 1. on file in Book 92 of Plats, Page 68,
Oftice of the County Recorder, Clark County. Nevada; TOGETHER WITH 2 non-
exclusve easement of ngress, egress, and enjoymenit of Comimon Elements of the
Properties {as saxd terms are defined and egress over and across the entry area
and pnvate streets of NAPLES, and a non-exciusive easement of use and
enjoyment of the Common Elements thereof (subject to and as set forth in the
foregoing Dedaration, as the same from time 1o trne may be amended and/or
suppiemented by instrument recorded in the Office of the County Recorder of Clark
Eounty, Nevada)
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EXHsT "B”
ANKENABLE AREA
[ALL, OR ANY PORTIONS FROM TIME TO TIME MAY, BUT NEED NOT
NECESSARILY, BE ANNEXED BY DECLARANT TO THE PROPERTIES]
PARCEL 1

Alt of the real propesty as shown by final map of CONQURASTADOWRTOEPIINS - UNIT 1,
on file in Book 92 of Flats. Page 68, Office of the County Recorder of Clark County, Nevada;

(EXCEPTING THEREFROM ONLY Lot Thirteen {13), m Block One (1), of NAPLES,
as shown by said final map of CONQUISTADOR/TOMPKINS - UNIT 1).
PARCEIL 2-
All of the real praoperty in CONCUISTADORTOMPHINS - URHT 2. as showm by final map
thereof on fite in Book 93 of Plats, Page 1, Office of the County Recorder of Clark County, Nevada.

PARCEL 3

All of the real property In CORGURSTADORTOEPKINS - UNIT 3. a5 shown by final map
thereof on file - Book of Plats, Page . Office of the County Recorder of Clark County,
Mevada

{ROTE DECLARANT HAS SPECIFICALLY RESERVED THE RIGHT FROM TRAE
TO TIME TO LNILATERALLY ADD TO OR MODIFY OF RECORD ALL OR ANY
PARTS OF THE FOREGOING ANDVOR ATTACHED DESCRIPTIONS)

When Recorded, Retum to:

WILBUR M. ROADHOUSE, ESQ.
Goold Patterson DeVore Ales & Roathouse

4498 South Pecos Road CLARK CDUSTY, NEVADA

RIOITH A. VARDEVER, RECORDER
Las Vegas, Nevada B9121 RECORDED AY REQUEST OF:
(702} 436-2600 W RODABHOUSE

0I-07-2008 15:17 ISR 77
=] T
00K CP2EA3E7 Caen TR 1 4

FEE: B39 ey .08
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APN: 163-19-311-020

- ANNEXATION AMENDMENT
NAPLES

CLARK,NV

REFERENCE 15 MADE 1o that cerain Dedaration of Covenants, Conditions and
Restrictions and Reservation of Easements for NAPLES ("Declaration”}, recorded March
7,2000, as Instrument Ne. 00811, in Book 20000307, of the Official Records, (lark County
Recorder, Clark County, Nevada.

Pursuant to Article 15 of the Declaration, Declarant PERMA BILT, a Nevada
carporation, hereby annexes, to the real property currenlly cavered by the Dedlaration, the
real property described on Exhibit *{" herelo ("Annexed Praperty™).

Upon the recordation of this Annexation Amendment, tha covenants, conditions and
restrictions and reservation of easements contalned in the Daclaration shall apply fo the
Annexed Property in the same manner as if thie Annexed Properly oniginally had been
covered in the Deciaration and constituted a portion of the Qriginal Property. Upon said
recordation, the rights, privileges, duties and liabities of the parties to the Declaration with

regard to the Annexed Property shall be the s:mna as with regard o tha Griginal Property,

amd the nghts, obiigations, privileges, duties and Riabilties of the Owners and occuopants of
Units within the Annexed Property shall be the same as those of the Owners and oceupants
of Units within the Oniginal Property.

The identifying Number of each Unitin the Annexed Property is the unit rumber as
shown on the Plal. The additional Common Araa, if any, creatad by the annexation of the
Annexed Property also are as shown on the Plat or as set foith in the Declaration. The
allocated interests among all Units in the Planned Community covered by the Declaration

Station 1d : YGYV

Page | of 3 Printed on 12/19/2014 2:25:14 PM

Document: CCR MOD 2000.1208.19
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shall be as setforth in the Declaration. Each Unit shall have an equal proraled share of the
irability for Common Expenses, and each Unit shall have one vate in the Association.

Lpon the recordation of this Annexation Amendment, the Annexed Property shall
become, and shall {hereafter be, subject to the provisions of the Declarafion, including,
wittriout limitation, the duty to pay assessments as set forth therein.

Capitalized terms herein not otherwise defined shall have the meanings set forth in
the Declaration.

IN WITNESS WHEREQF, Declarant has executed this Annexation Amendment as

of this _Sth  day of _December , 2000

DECLARANT:
PERMA BILT,
a Nevada corporation

.
By: oy
RUTH OCHOA, Vice President

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

This instrument was acknowiedged before me on this 6th day of

Document: CCR MOD 2000.1208.19

JA0591

Station Id :YGYV

= , 2000, by RUTH OCHOA, as Vice President of PERMA BILT,
a Nevada carporslion.
ﬂé iy ﬂ j] 0{(/\./\__.—-
[seall NOTARY PUBLIC
i NOTARY PUBLIC
% Cb-uﬂ-:: glﬂ:ﬁ-szaiu of Mevadn !
{ AINARODARIE ¢ .
3 N No. 83-0857-1 ;
’% W1y Appointmant Expires Jan. gqem !
.a--’-‘q—wﬁww—ﬂ
Page 2 of 3 Printed on 12/19/2014 2:25:14 PM
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EXHIBIT *1~
ANNEXED PROPERTY

70, 72, 75, 77, 78,
Lot{s) 86, B9, 103 & 104 , inBlock __One (1) .
and a nonexclusive easement of enjoyment, as set foith in the above-
described Declaration, over Commman Elements of NAPLES, as shown by
final map of s shown by final map of CONQUISTADORITOMPKINS - UNIT 2, on
file in Book 93 of Plats, Page 1, Office of the County Recorder, Clark County,

Nevada,

Lots 33 & 36 in Block One (1), and a nonexclusive easement of enjoyment,
as set forth in the above-degscribed Declararion, over Common Elements of
NAPLES, as shown by final map of CONQUISTADOR/TOMPKINS - UHIT 1, on

file in Book 92 of Plats, page 68, in the Office of the Covaty Recorder of

Clark County, Nevada.

Station ]d :YGYV

Whei recorded, retum to:

PERMA-BILT HOMES

Attn: Sandy Charlsley

7150 Pollock Drive, Suite #104
Las Vegas, Nevada 89118

Cnn\1 388 26 Sarnearmu ] wod)

CLARK,NV
Document: CCR MOD 2000.1208.19

CLARK COLINTY, NEVADA,

JUDITH AL VANDEVER, HECORDER
RECORDED AT REQUEST OF:

LAND TITLE OF NEVADA
12-9H-2000 08:0% DBX 3

BN Eﬂﬂiﬂng

. 9. 80 RemT . BO

Page 3 of 3 Printed on 12/19/2014 2:25:14 PM
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A-12-672790-C

DISTRICT COURT -
CLARK COUNTY, NEVADA

Title to Property COURT MINUTES January 28, 2013

A-12-672790-C Stanford Burt, Plaintiff(s)
VS.
Sutter Creek Homeowners Association, Defendant(s)

January 28, 2013 3:00 AM Minute Order Re: Decision on Plaintiff's
Motion For Preliminary Injunction

HEARD BY: Bedker, Nancy COURTROOM: RJC Courtroom 141D
COURTCLERK: Susan jovanovich

RECORDER: Kerry Esparza

REPORTER:

NO
PARTIES
PRESENT:

JOURNAL ENTRIES

This matter came before the Court on January 14, 2013, on Plaintiff Burt's Motion For Preliiminary
Injunction and Defendant SBW Investments' Countermotion To Dismiss The Complaint. The Court
granted a temporary restraining order on January 14, 2013, prohibiting SBW from evicting Burt
pending the Court's decision on the motions. The Court has reviewed all the pleadings in this case,
including all exhibits attached to the complaint, and the molions, as well as additional documents
supplied to the Court during, or immediately, after the hearing, as requested by the Court. The
following ruling is based on the information supplied in all of the pleadings and supplemental
documents.

This matter involves a dispute between Burt and his homeowner's association, Sutter Creek over
assessments and late fees. In 2009, Sutter Creek claimed that Burt was behind in his assessments, and
began charging him late fees. Burt asserted that he had paid his assessments. Sutter Creek records
indicate in the same time period, a member of the Association's Board was charged with embezzling
Association funds and removed. The Association asked Burl to supply records of the payments he
claimed were not properly credited. Meanwhile, Burt made his current monthly assessments
payments. The records reflect the Association continued to charge late fees each month. It is unclear
whether these were being imposed because the disputed amounts had not been paid, or because Burt

PRINT DATE: 01/28/2013 Pagelof b Minules Dale: January 28, 2013
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was late each month in paying the current assessment.

The records reflect no action by Burt to supply the documentation by August of 2010. On August 2,
2010, Sutter Creek filed a lien against the property in the amount of $1,080.00 pursuant to NRS
116.3116(1). The accounting records and the lien reflect that the amount included attorney fees and
costs of collection. A Notice of Default was filed on February 23, 2011, The amount was now
$1,924.00, which again included attorney fees and costs of collection. Burt had 90 days lo satisfy the
lien or [ace [oreclosure. On April 21, 2011, Burt supplied the Association with money orders (MO}
and checks to support his claim that payments were not credited to his account. Although the
nolations on the Association records reflect they received the documents, there is no notation of what
was done with them. No additional credits appear on Burt's account and there is no notation that the
records were reviewed, and why the Association believed they did not support applying additional
credits.

At some point Burt sought help from the Senior Citizens Law Project. A spreadsheet prepared by
them allegedly indicates Burl was not properly credited with paymenlts. This would affect the
accrual of late charges, and whether Burt owed any assessments. The process or documents used to
create the spreadsheet are not indicated in the pleadings.

The Association pursued foreclosure upon the lien and a Notice of Trustee's Sale was recorded on
July 17, 2012. The sale was scheduled to occur on August 12, 2012, According to the documents
supplied by Sutter Creek, Burt and the first deed of trust holder, Defendant Wells Fargo, were sent a
copy of the Notice of Sale by certified mail on July 18, 2012. According to the Trustee s DDeed Upon
Sale, the property was sold on August 29, 2012 to Defendant SBW.

The central legal issues involved whether the lien was proper under NRS 116.3116(1). If the lien, and
therefore the subsequent foreclosure notices which relied upon the lien, were improper, then Burt
argues the foreclosure was invalid, and SBW should be enjoined from evicting him or selling the
property pending this litigation. SBW asserts even if the lien was improper, Burt waited too long Lo
assert his rights and the complaint should be dismissed pursuant to NRS 107.080(5). SBW also claims
Burt failed to comply with NRS 38.310. The Court is not convinced that statule applies o the instant
circumstances.

The Couwrl will not recite the law relating to preliminary injunctions here, it is correctly cited by the
parties and the Court has considered the relevant factors as noted in the pleadings. The Court has
also considered the administrative opinions of the Commission for Common Interest Communities
and Condominium Hotels (Adv. Op. 2010-01) and State Real Estate Division (Adv. Op. 13-01). While
not binding upon a court, opinions issued by agencies charged with enforcing or interpreting a state
statute can be given deference. Both agencies meel this standard. This Court finds the rationale of
the Real Estate Division opinion the more persuasive and well-reasoned interpretation of NRS
116.3116(1) and the various statutes which related to the provision. The Court finds as follows:

1. NRS 116.3116(1) and NRS 116.3116(2) do not describe two separate association liens as asserted by

PRINT DATE: 01/28/2013 Page 2 of 5 Minutes Date: January 28, 2013
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Burt. There is only one lien procedure and only one lien. What can be included in that lien by an
association is described in NRS 116.3116(1). The so-called 'super-priority lien' discussed in NRS
116.3116(2) is not a separate lien. Rather that section simply describes how much of the lien under
NRS 116.3116(1) will have statutory super priority over other liens, trusts, etc. that were recorded
before the associations lien.

2. The Court agrees with the Real Estate Division that the only fees, assessments, etc. which can be
part ol a lien under NKS 116.3116(1) are those specitically emumerated by the statutes. Atlorney fees
and costs of collection are not so enumerated and cannot be included in an association's lien. Since
there is no dispute that the lien in this case did include such amounts, there is a reasonable
probability of Burt succeeding on this issue.

3. If the lien is improper, then does the inclusion of these improper amounts in the subsequent
foreclosuie proceedings invalidate the proceedings? Burt asserts that if the lien is improper than the
foreclosure proceedings become void. Burt asserts actions for constructive fraud, wrongful
foreclosure and breach of fiduciary duty to support this. The Courl agrees il the lien is invalid then
Under NRS 107.080(3) the Notice of Default and Election to Sell would be invalid. As the lien
included amounts not permitted under NKS 116.3116(1), the Notice would be defective. The purpose
of the notice, which is to give the amounl necessary for redemption, is deteated if the amount is
materially in error.

4. NRS 107.080(5) says, essentially, that a good faith purchaser at a foreclosure sale takes title
regardless of equity and without right of redemption so long as the notices are proper. Burt has a
reasonable probability of succeeding in showing the notice was improper under NRS 107.080,
therefore a court would be mandated to set aside the sale except for one additional provision. NRS
107.080(5)(b) requires an action to void the [oreclosure must be made within 90 days of the date of
sale. Here, the date of sale was August 29, 2012 and the action was not filed until November 30, 2012,
beyond the 90 day period. Burt claims NRS 107.080(5)(b) does not apply, rather the appropriate
period of time is the 120 day period in NRS 107.080(6). Burt also asserts that only his statutory claims
are barred by NRS 107.080(5)(b) citing to Long v. Towne, 958 Nev. 11, 639 P.2d 928 (1982).

5. Long v. Towne does not support Burt's position. The case deals with the definition of constructive
fraud, not the inlerpretation of NRS 107.080(5)(b). There is no indicalion in the case lhal it was not
timely filed or that the statute was even considered.

6. NRS 107.080(6) provides it the homeowner was not given proper notice under NRS 107.080(3)
and/or NRS 107.080(4)(a), then the owner has 120 days [rom the date actual notice of the sale is
received. As noted above, NRS 107.080(3) governs the Notice of Default and Election to Seill. The
body of the Notice of Default and Election was defective as the amount included attorney fees and
collection costs. Sutter Creek has supplied the Court with a Transaction Report that indicates the
Notice was sent to Burt by regular and certified mail on February 25, 2011. NRS 107.080(4)(a)

PRINT DATE: 01/28/2013 Page 3 of 5 Minutes Date: January 28, 2013
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requires the Notice of Sale be personally served or sent by certilied or registered mail. Sutter Creek's
exhibits indicate this was done on July 18, 2012

7. Burt has presented no evidence that NRS 107.080(4)(a) was not complied with, therefore, that
provision provides no relief. The only issue, therefore, is what does proper notice under NRS
107.080(3) mean? Does it refer only to the service of the Notice of Default and Election, in which case,
Burl has failed to meet his burden of proving it was not properly mailed. Or, does the term 'proper
notice' also include the content of the notice? If that is that is the case, then Burt has a reasonable
probability of showing the Notice of Default was not proper and the 120 day rule would apply.

8. The Court finds the statute is capable of two reasonable interpretations, and therefore, the Court
will interpret the statute in Burt's favor tor purposes of the request for a preliminary injunction.
Granting the injunction will maintain the status quo while the parties research cases and legislative
intent on this issue as it relates to SBW's Motion to Dismiss. The Courl takes no position on the
ultimate interpretation to be given to the statute.

9. The motion for preliminary injunction is GRANTED as follows:

a. SBW is enjoined from pursuing eviction proceedings or selling the property pending resclution of
Plaintiff's Complaint and its Motion To Dismiss.

b. Burt shall continue to pay his mortgage to Wells Fargo. As nothing in the Complaint alleges Wells
Fargo had anything to do with the foreclosure proceedings, there is no basis for any injunction reliet
against it. It may continue to administer the first deed of trust as though the sale had not occurred,
that is, if Burt defaults on the first deed of trust, Wells Fargo is not prohibited from pursuing any
remedies provided by law.

c. Burt must pay the ditference between the rent SBW is demanding and the mortgage to SBW. Burt
must also pay all association fees and assessments during the term of the injunction.

d. Although Burt requests no bond or a bond of $1.00, the Court rejects this request. Burt had many
opportunities 1o seek legal relief or the help of the State Ombudsman long betore the foreclosure took
place and the claim to set aside the foreclosure may well be time barred depending on the resolution
of the NRS 108.080(6) issue. But a $40,000 bond is also not warranted in light of the Court's finding
about the propriety of the lien amounts. The Courl believes a bond of $6,000 is reasonable under the
circumstances.

10. Finally, 5BW's motion to dismiss will be CONTINUED. SBW will have twenty days from the date
of these minutes to file supplement pleadings addressing the interpretation of NRS 108.080(6). Burt
shall have tlwenly days from service of SBW's supplemental pleadings to respond and address SBW's
arguments regarding NRS 108.080(6) and/or assert any other arguments why claims relating to
setting aside the foreclosure proceedings are not time barred. SBW shall then have ten days from
service of the opposition to file a reply.
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11. The Clerk of the Court shall set a status check after the dates for filing supplemental pleadings
have passed so that the Court may determine whether the Motion To Dismiss is ready to be set for
argument.

12. Burt shall prepare the draft order and preliminary injunction for Senior Judge Becker's signature
and shall submit it after providing copies to the Defendants. Senior Judge Becker will resolve any
issues concerning the content of the orders relaling to the preliminary injunction motion. All other
matters will be handled by Judge Leavitt.

3/25/13 8:30 AM.STATUS CHECK: SUPPLEMENTAL PLEADINGS AND ARGUMENTS ON SBW
INVESTMENT LLC'S MOTION TO DISMISS

CLERK'S NOTE: A copy of the above minute order has been delivered by facsimile to: Richard S.
Ehlers, Esq. (Fax No. (702) 946-1345); Huong Lam, Esq. (Fax No. (702} 222-4043); Richard L. Tobler,

Esq. (Fax No. (702) 256-2248); Sheryl Serreze, Esq. (Nevada Legal Services Fax No. (702) 388-1641);
and Anila Lapidus, Esq. (Nevada Legal Services Fax No. (702) 388-1641). /// sj
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Presentation to Senate Committee on Judiciary
Real Estate Division Advisory 13-01

By Gail I. Anderson, Administrator

May 6, 2013

SUMMARY OF NRED ADVISORY OPINION 13-01

Advisory Conclusions:

e An association’s lien does not include “costs of collecting” as defined by NRS 116.310313, so
the super priority portion of the association’s lien does not include “costs of collecting;”

e The super priority portion of the association’s lien {the “super priority lien”} consists of: (1) 9
meonths of assessments; and (2) abatement costs under NRS 116.310312;

¢ The assessment portion of the super priority lien consists of only “assessments”, i.e. not late
charges, fines or interest;

e The rassociaﬁon must take action to enforce its super priority lien, but it need not institute a
civil action by the filing of a complaint. The association may begin the foreclosure process set
out in NRS 116.31162 to enforce its super priority lien.

The Division’s advisory looks at the [anguage of NRS 116.3116 to reach its conclusions.

NRS 1163116  Licns against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed against the unit’s owner pursuant to NRS
116.310303, any assessment levied against that unit or any fines imposed against the unit’s owner from the {ime the construction penally,
assessment or fine becomes due. Unless the declaration otherwise provides, any penalties, feas, charges, late charges, fines and interest
charged pursuani to paragraphs (j) to (n), inclusive, of subsection 1 of NRS [16.3102 are enforcenble as assessments under this section, If
an assessment is payable in installments, the [ull amount of the assessment is a lien from the time the {irst installment thereo{ becomes
due.

2. A lien under this section is prior to all other fiens and encumbrances on a unit exeept:

(a} Licns and encumbrances recorded before the recordation of the declaration and, n a r.:m}perdtwe Hens and cncumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the nssessment sought to be enforced became delinquent or, in
a cooperative, the first security interest encumbering only the unit’s owner’s interest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

{c) Llem. far rea] eqta.te taxes and other governme

Its Or ¢ arges agamsi 1hc umt or cnoperutw;

zmmcdlﬂte]y prc_A o’
Mortgage Corpumtmn or the F edcrﬂl Natmnal Mnrtgage Association rec]mre a shorter period of prmnty for the lien. 1f [edera[ regulalmns
adopted by the Federnl Home Loan Mortgage Corporation or the Federal National Mortzage Association require a shorter period of
priority for the lien, the period during which the lien is prior to all security interests described in paragraph (b) must be determined in
tceordance with those lederal regulations, except thai notwithstanding the provisions of the federal repulations, the period of priority for
the lien must not be less than the 6 months immediately preceding institution of an action o enforce the lien. This subsection does not
atfect the priority of mechanics’ or materialmen’s lens, or the priority of liens lor other assessments made by the association.

3. Unless the declaration otherwise provides, il two or more associations have Hens for assessments created at any time on the same
property, those Hens have equal priority.

4.  Recording of the declaration constitutes record notice and perfection of the lien. No further recordation of any claim of lien for
assessment under this section is required.

5. A Hen for unpaid assessments is extinguished unless proceedings to enforce the lien are instituted within 3 years afier the full
amount of the assessmenls becomes due.

6.  This seetion does not prohibit actions to recover sums for which subsection 1 creates a lien or prohibit an association from taking a
deed in leu of foreclosure.
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7. A judgment or decree in gny action brought under this section must inelude costs and reasonable attorney’s fees for the prevailing
party.

3. The association, upon writlen request, shall fumish to a unit’s owner a statement sctiing forth the amount of unpaid nssessments
against the unit. If the interest of the unit’s owner is real estate or if & lien for the unpaid assessments may be foreclosed under NRS
L16.31 162 1o 116.31168, inclusive, the statement must be in recordable form. The statement must be furnished within 10 business days
afler receipt of the request and is binding on the association, the executive board and every unit’s owner.

9. In a cooperative, upon nonpayment of an assessment on a unit, the unit’s owner may be evicted in the same manner as provided by
law in the case of an unlawful holdover by a commercial tenant, and:

(a) In a cooperative where the owner’s interest in & unit is real estate under NRS 1161103, the association’s lien may be foreclosed
under NRS F16.31162 to 11631168, inclusive,

{b) In a cooperative where the owner’s inferest in & unit is personal property under NRS 116.1103, the association’s lien:

{1) May be foreclosed as a security interest under NRS [04.9101 to 1042709, inclusive: or

{2) Ifthe declaration so provides, may be foreclosed under NRS 116.31162 to [16.31168, inclusive.

10. 1n an action by an association to collect assessments or to foreclose a lien created under this section. the court may appoint a
receiver to collect all rents or other income from the unit alleged to be due and owing to a unit’s owner before commencement or during
pendency of the action. The receivership is governed by chapter 32 of NRS. The court may order the receiver to pay any sums held by the
receiver to the asseciation during pendency of the action to the extent of the association’s common expense assessments based on a
periodic budget adopted by the association pursuant to NRS 1163115,

{Added to NRS by 1991, 567; A 1999, 390: 2003, 2243, 3372: 20048, 1010, 1207 2011, 2448}

NRS 116.3162 Powers of unit-owners’ association; limitations.

1. Execept as otherwise provided in this chapter, and subject to the provisions of the declaration, the association:

{a) Shall adopt and, except as otherwise provided in the bylaws, may amend bylaws and may adopt and amend rules and regulations.

(b) Shall adopt and may amend budgets in accordance with the requirements set forth in NRS 116.31131, may collect assessments
for common expenses from the units’ owners and may invest funds of the association in accordance with the requirements set {orth in
NRS 116, 3F1395.,

{c) May hire and discharpe managing agents and other employees, agents and independent contractors,

(d) May institute, defend or intervene in litigation or in arbitration, mediation or administralive proceedings in i1s own name on
behali of itself or two or more units® owners on matters allecting the common-interest community.

{e} May make contracts and incur liabilities. Any contract between the association and a private entity for the furnishing of goods or
services must not inciude a provision granting the private entity the right of [irst refusel with respect 10 extension or renewal of the
contract.

{f) May regulate the use, maintenance, repair, replacement and modification of common elements.

{g) May cause addifional improvements to be made as a part of the comman elements.

(h) May acquire. hold, encumber and convey in its own name any right. title or interest to read estate or personal property, but:

{1) Common elements in a condominium or planned community may be conveyed or subjected to a security interest only
pursuant to NRS 1163112 and

{2) Part ol a cooperative may be canveyed, or all or part of a cooperative may be subjected to a security interest, only pursuant to
NRS116.3112,

(i) May grant easements, leases, licenses and concessions through or over the common elements.

(j) May impose and receive any payments, fees or charges for the use, rental or operation of the common elements, other than limited
common elements described in subsections 2 and 4 of NRS 116.2102, and for services provided to the units’ vwners, including, without
limitation. any services provided pursuant to NRS 116310312,

{k} May impose charges for late payment of assessments pursuant o NRS 1§6.3113,

{I} May impose construction penalties when authorized pursuant to NRS 116.310303,

{m) Mny impose reasonable fines for violations of the governing documents of the association only if the association complies with
the requircments set forth in NRS 11631031,

(n) May impose easonable charges for the preparation and recordaiion of any amendnents to the declaration or any statements of
unpaid nssessments, and impaose reasenable fees, not to exceed the amounts authorized by NRS 116.4109, for preparing and furnishing
the documents and certificale required by that section.

(o) May provide for the indemnilication of its officers and executive board and maintain directors and officers liability insurance.

{p) May assign its right to future income, including thic right to receive assessments for common expenses, but only Lo the extent the
declaration expressly so provides. ‘

(q) May exercise any other powers conferred by the declaration or bylaws.

(r} May exercise all other powers that may be exercised in this State by legal entities of the same type as the association.

{s) May direct the removal of vehicles improperly parked on property owned or leased by the association, as autherized pursuant to
NRS 487038, or improperly parked on any road, street, alley or other thoroughfare within the common-interest communify in vielation
ol the governing documents. In addition to complying with the requirements of NRS 487.038 and any requirements in the governing
documents, i’ a vehicle is improperly parked as described in this paragraph, the association must post written notice in a conspicuous
place on the vehicle or provide oral or written notice to the owner or operator of the vehicle at least 48 hours before the association may
direct the remaval of the vehicle, unless the vehicle:

(1} Is blocking a fire hydrant, fire lane or parking space designated {or the handicapped; or
(2) Poses an smminent threat of causing a subsiuntial adverse ciffect on the health, safety or welfare of the units’ owners or
residents of the common-interest commenity.
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(t) May exercise any oiher powers necessary and proper for the governance and operation of the association.

e Section 1 of NRS 116.3116 defines the lien an association has. Under NRS 116.3116{1} -
associations have a lien on units consisting of: (1) Construction penaities; {2} Assessments;
and (3} Penalties, fees, charges, late charges, fines and interest permitted by NRS 116.3102
(1)} to {n)

e Section 2 of NRS 116.3116 sets out the lien’s priority. Subsection 2(b) says the lien is
subordinate to the first security, but after subsection 2{c), the language [highlighted in green]
allows for part of the association’s lien to be prior to the first security.

¢ The Division interprets this language to allow for two parts of the lien described in Subsection
1 to be prior to the first secured: (1) Costs pursuant to NRS 116.310312 {which are typically
called abatement charges); and {2} 9 months of assessments as reflected in the association’s
budget.

s The 9 months of assessments is a “look back period” from the association’s “action to enforce
the lien.”

e This statute having come from the Uniform Common Interest Ownership Act was written for a
judicial foreclosure process, hence the term “action.” But since Nevada does not require a
judicial foreclosure process, the Division interprets this language to mean any action pursuant

to the non-judicial foreclosure process, i.e. the mailing of the notice of delinquent assessment
under NRS 116.31162.
¢« An association could do a judicial foreclosure process, but they are not required to.

Issues with NRS 116.3116:;

1. Can anything other than regular assessments (monthly assessments based on the periodic
budget) be part of the super priority lien?
- Is there a cap to the super priority lien?
-  How does the regulation in NAC 645.470 on costs of collecting fit in?

2. Can an association’s foreclosure of its super priority lien extinguish the first security interest?
- Isthe language in NRS 116.3116 sufficient?
- Isthe language describing the foreclosure process under NRS 116.31162 to 116.31168,

inclusive sufficient to extinguish a first security?

1. Can anything other than regular assessments be part of the super priority lien?

This issue comes down to whether or not the language in NRS 116.3116(2)(c) [highlighted in
green] includes collection costs for an association, and if so, is there a cap on the total super priority
lien. The Division, as previously explained, reads this language to apply only to assessments provided
in the association’s budget that is limited to 9 months of regular monthly assessments.
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Collection costs are not assessments provided in an association budget. The language of NRS
116.3116(2)(c) does not provide any mechanism for including collection costs within the
priority lien.

Even more important to note, costs of collection are not referenced in the language of NRS
116.3116(1) that defines the association’s lien. If costs of collection are not part of the lien,
they cannot be part of the super priority portion of the lien.

The concept of “caosts of collecting” was first introduced to NRS 116 in 2009 with the adoption of NRS
116.310313. As is clear from the language of NRS 116.310313 an association may charge a unit’s
owner, but it does not say the charge can be liened on a unit.

NRS 116.314313  Collection of past due obligation; charge of reasonable fee to collect,

I.  Anassociation may charge p unit’s owner reasonable fees to cover the costs of coliecting any past due ohligation. The Commission
shall adopt regulations establishing the amount of the fees that an association may charge pursuant to this section,

2. The provisions of this section apply to any costs of collecting a past due obligation charped 1o a unit’s owner, repardless o whether
the past due obligation is collected by the association itself or by any person acting on behail of the association, including, without
limitation, an officer or employee of the association, a community manager or a collection agency.

3.  Asused in this section:

(a) “Coasts of collecting™ includes any fee, charze or cost, by whatever name, including, without limitation, any collection fee, filing fee.
recording fee, fee related to the preparation, recording or delivery of a Hen or lien rescission, title search lien fee, bankruptey search fee,
referral lee, fee for postage or delivery and any other fee or cost that an association charges a unit’s owner for the investigation,
enforcement or collection of a past due obligation. The term does not include any costs incurred by an association if a lawsoit is filed to
enforce sny past due obligation or any costs awarded by a court.

() “Obligation™ means any assessment, fine, construciion penally, fee, charge or interest levied or imposed against a unit’s owner
pursuant to any provision ol this chapter or the governing documents.

{Added 1o NRS by 2009, 2793)

{emphasis added)

NRS 116.310313 applies to the association’s cellection of any past due “obligation” as defined in the
statute. It includes the collection of all amounts due to the association from an owner, i.e, fines and
penalties, not merely assessments. The Commission for Common-Interest Communities and
Condominium Hotels adopted NAC 116.470 with the authority provided in NRS 116.310313. It
became effective May 5, 2011 on “the amount of the fees that an association may charge pursuant to
this section.”

NAC 116.470 Fees and costs for collection of past due obligations of unit’s owner, (NRS 116310313, 116.615)

1. Excepl s otherwise provided in subsection 3, 1o cover the costs of collecting any past due obligalion of o unit's owner, an association
or a person acting an behalf of an association to collect a past due obligation of o unit’s owner may not charge the unit’s owner lees in
connection with a notice of delinquent assessment purswant to paragrapl (a} of subsection 1 of NRS [16.3116.2 which exceed a total of
$1,950, plus the costs and fees described in subsections 3 and 4.

2. An association or a person acting on behalf of an associotion 1o collect a past duc obligation of a unit’s ewner may not charge the
unit’s owner fees in connection with a notice ol delinquent assessment pursuant to paragraph (u) of subsection I of NRS 116.31162
which exceed the following amounts;

{a) Demand or intent io Hen letter...... $150
{b) Notice of delinquent assessment lien...... 325
{c) Intent to notice of default leree...... 9{
{d} Notice of default.... 400
{e} Intent to notice of sale letter....... 90
() Notice of sale............. 275
(g} Intent to conducet foreclosure sale....... 25
{h) Conduct [oreclosurc sale...... 125
{i} Prepare and record transfer deed......... 125
a
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{7) Payment plan agreement - One-time set-up fee..30

(k) Pay ment plan breach letter........ 25

(1) Release of notice of delinquent assessment lien.. 30

(m) Notice of rescission fee,...... 30

(n} Bankruptey package preparation and moniloring........ 100
{0) Mailing [ee per piece for demand or inteant to lien letter,
notice of delinquent assessment lign, netice ol default and notice of sale........... 2
{p) Insufficient funds fee............ 20

{q) Lscrow payolT demand fee........ 134
{r) Substitution of agent document fee...... 25

(s} Pastponement fee....... 5

(t) TForeclosure fec....... 150

3. It, in connection with an activity described in subsection 2, any costs are charged to an association or & person acling on behalf of an
association 1o collect a past due obligation by a person whe is not an officer, direetor, agent or affiliate of the community manager of the
association or of an agent of the association, including, without limitation, the cost of a irustee’s sale puarantee and other ftitle costs,
recording costs, posting and publishing cosls, sale costs, mailing costs, express delivery costs and skip trace fees, the association or
person acting on behalt of an association may recover from the unit’s owner the actual costs incurred without any increase or markup,

4. If an association or a person acting on behalf of an association is attempting 1o collect a past due obligation from a unit’s owner, the
association or person acting on behalf of an association may recover from the unit’s owner:

(a) Reasonable management company fees which may not exceed & tolal of $200; and

(b} Reasonable attorney’s fees and actual costs, without any increase or markup, incurred by the association for sny legal services which
do not include an activity described in subsection 2.

3. If an association or & person acting on behalf of an association 1o collect a past due obligation of a unil’s owner is engaging in the
activities set forth in NRS 116.531862 1o 116.3F 168, inclusive, with respect 10 more than 25 units owned by the same unit’s owner, the
association or person acting on behalf of an association may not charge the unit’s owner fees to cover the costs of collecting a past due
abligation which exceed a total of §1,930 multiplicd by the number of units lor which such activities are oceurring, as reduced by an
amount set forth in a resolulion adopted by the executive board. plus the costs and fees described in subsections 3 and 4.

6. For a one-time peried of 15 business days immediately following a request for a payeff amount from the unit’s owner or his or her
agent, no fee to cover the cost of collecting a past due obligation may be charged to the unit’s owner, except for the fee described in
parapraph {q) of subsection 2 and any other fee to cover any cost of collecting a past due obligation which is imposed because of an
action required hy statute to be taken within that 15-day period.

7. As used in this section, “affiliate of the community mangger of the association or of an agent of the association™ means any person
who controls, is controlled by or is under common control with a community manager or such agent. For the purposes of 1his subsection;

{a) A person “conlrols™ a community manager or sgent if the persan:

{1) Is a general partner, officer, director or employer of the community manager or agent;

(2) Directly or indirectly or acting in concert with one or more other persons, or through one ar more subsidiaries, owns, controds, holds
with power to vote or holds proxies representing, more than 20 percent of the voting interest in the communily manager or apent:

(3) Controls in any manner the election of a majority of the directors of the community manager or agent; or

(4} Has contributed more than 20 percent of the capital of the community manager or its agent.

(b} A person “is controfled by™ & community manager or agent if the community manager or agent:

(1) Is a general partner, officer, director or employer of the person:

(2) Directly or indirectly or acting in concert with one or more other persons, or through one or more subsidiaries, owns, controls, holds
with power to vote or holds proxies representing. more than 20 percent of the voting interest in the person;

(3} Controls in any manner the election of a majority of the directors of the person; or

{4} Has contributed more than 20 percent of the capital of the person.

{c) Control does not exist if the powers described in this subsection are held solely as security for an oblipation ard are noi exereised,
{Added to NAC by Cormm’n for Common-laterest Communities & Condo. Hotels by R199-09, eff. 5-3-2011)

{emphasis added )

The regulation in NAC 116.470 cannot expand the statute; the regulation only establishes fees that
can be charged pursuant to NRS 116.301313. There is confusion over whether the association’s lien
can include costs of collecting as a result of this regulation. The Division’s position is that this
regulation is limited to the authority granted by the statue; the statute does not allow an association
to lien for costs of collecting.
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The Commission’s authority in NRS 116.310313 was to adopt a regulation establishing the fees that
could be charged pursuant to NRS 116.310313. To make the costs of collecting part of an
association’s lien, NRS 116.310313 would have to say those costs can be part of the lien and that
would have to be incorporated into NRS 116.3116.

When NRS 116.310313 was adopted in 2009, the Nevada Legisiature also adopted NRS 116.310312,
These costs in NRS 116.310312 - typically referred to as abatement charges — are specifically made
part of the association’s lien in NRS 116.310313 and they are incorporated inte NRS 116.3116(1) by
addition to NRS 116.3102(1)(j}). If costs of collecting past due assessments are intended to be part of
the super priority, lien specific language needs to be added to NRS 116.3116. It is not sufficient to
refer simply to “costs of coliecting” in NRS 116.3116, because as defined in NRS 116.310313, those
costs apply to the collection of more than just assessments. For example, they apply to fines and
penalties. Generally, a lien for fines cannot be foreclosed by an association — and would certainly not
be part of the super priority lien.

2. Can an association’s foreclosure of its super priority lien extinguish the first security interest?

The super priority lien comes into play in two situations — when the association ferecloses
ahead of a first security and when a first security forecloses ahead of the association. If the first
secured forecloses its lien ahead of the association, the amount of the super priority lien would
remain a lien on the unit. When the association forecloses before the first security, the issue is
whether the first security is extinguished. The Division believes the purpose of the super prierity lien
is to give associations leverage over a first security. For that reason, the Division takes the position
that the association’s foreclosure of its super priority lien would extinguish the first secured if the first
secured does not pay the priority lien amount before the sale.

While the Division believes an association’s foreclosure should be able to extinguish a first
secured, the Division also recognizes problems with the current law making that conclusion
uncertain. For example, NRS 116.3116 comes from the Uniform Common Interest Ownership Act
which was written to apply to a judicial foreclosure process. Nevada does net require that
associations follow a judicial foreclosure process, which leads to confusion regarding the meaning of
certain words within NRS 116.3116. Additionally, the foreclosure statutes {NRS 116.31162 to
116.31168, inclusive) do not mandate notice to the first secured unless the lender previously
requested such notice. While the Division believes nofice to the first secured is commanplace for
association foreclosures, the absence of a required notice in the law is a problem. Ultimately, the
state of the current law will be for the courts to decide.

It is preferred that the law be absolutely clear as to the effect of the association’s foreclosure.
If the law is clear that an association’s foreclosure would extinguish a first secured, associations
would be more likely to receive payment from a lender making a fareclosure by the association
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unnecessary. And in the unlikely event that a lender would ignore an association’s foreclosure action,
the sale by an association would be more likely to generate a sales price far greater than the amount
of the super priority lien. In that event, the lender would receive the excess up to the amount of its

deed of trust.

In a case out of Washington {Summerhill Village Homeowners Association v Roughley et al,
166 Wash.App. 625, 270 P.3d 639) {289 P.3d 645), an association’s foreclosure did in fact extinguish a
first security. Under Washington law, however, an association must foliow a judicial foreclosure
process in order to extinguish the first secured. Under Washington State law, an association couid
foreclose non-judicialiy, but it would not extinguish the first secured. A judicial foreclosure process
would ensure adequate notice to the lender and allow them to participate in the process. It would
also reflect in the record whether or not the lender maintained its secured status by paying the super
priority lien amount. In order to generate a fair market value, the buyer needs to know whether the
lender has paid the super priority lien. This would ensure an appropriate sales price at the sale.
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Clark County Real Property

Michele W. Shafe, Assessor
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Click Hera Far a Print Friendly Yersion

|, fteney e |- Aorial View

GENERAL INFORMATION

lrances wao,

|[163-18-311-015

QWINER AND MATLING ADGRESS

SATICOY BAY LLC SERS 4641 VIAREG
906 S LAS VEGAS BLVD #8140

LAS VEGAS

NV 89101

LOCATION ANDRESS
CIEY/UMINCORPDAATEDR TOWN

4691 VIAREGGIO CT
S5PRING VALLEY

ASSESSRN DESCRIPTION

CONQUISTAROR TOMPKINS-UNIT 2
PILAT GO G DAGE 1

107 70 9LGCK 1

RECORDED DOCUMENT NO, ® )7 RS G R
RECORDED DATE Sep 6 2013
|VESTING ||1is

|coMMENTS [

*Note: Only documents from Septamber 15, 1999 throughk present are available for viewing.

iASSESSMENT INFOCRMATION AND SUPPLEMENTAL VALUE

|1ax pIsTRICT i[¢17
APPRAISAL YEAR 2014
FISCAL YEAR 2015-16
ISUPPLEMENTAL IMPROVEMENT VALUE ||0
SURFLEMENTAL ITMPHOWEMEN] M A
ACCOUHT NUMBER

REAL PROPERTY ASS5ESSEDR VALUE

FISCAL YEAR I[2014-15 [20:3-15
LAND " 10850 ”12959
TMPROVEMENTS 36913 S6801
PERSONAL PROPERTY ) 0
[ExEmpT B o
[GRoss assessen (susTDTAL) [lazzea |5ars1
[TAXABLE LAND+IMP (SUBTOTAL) 136165 [17e717
COMMON ELEMENT ALLOCATION ASSD |0 0
TOTAL ASSESSED VALUE 47763 53751
[TOTAL TAXABLE VALUE H136566 | EECERES

Click hare {or Treasurar Information rsaarding resl propsrty taxas,

Clici hees for Fload Contrel formation,

ESTIMATED LOT 5IZE AND APPRAISAL INFORMATION

ESTIMATER 5ILE 0.11] Acres

ORIGINAL CONSY. YEAR 20081

1AST SALE PRICE 1250K7

MQNTH/YEAR 2/2013

LAND USE 110 - Single Family Residence

PWELLING UNITS

1

PRIMARY RESIDENTIAL STRUCTURE

ST FLODR 5@, ¥1, | 611 j[caRpant sg, 1, [0 ADDN /CONY
ZND FLODR Q. FT.  [933 ilsrnruﬁs Two Story FOOL O
3RO FLOOR SQ. FT. 40 i|BEDROOMS 3 SPA NO

BASEMENTSQ. FT. |0 |[sATHROOMS

H2.00 FLLL 1 HALF  |{TYPE OF CONSTRUGTION

|iFrame-Stucca

u r

kL E}

E}

1

http://sandgate.co.clark.nv.us/AssrRealProp/Parce JAqodh&spx 7hdnParcel=16319311015&h...

Page 1 of 2

1/5/2015



Clark County Real Property Page 2 of 2

|sARAGE 5Q. FT. [la40 J|FIREPLACE |io |IRoGF TYPE [concrete Tile
[CASTTA SQ. FT, flo__1l | | I

ASSESSCRMAP VIEWING GUIDELINES
MAP Jl1aa1az

In order to view the Assecsor map you must have Adobe Reader installad on your
computer system.

If yous dao not have the Reader it can be dawnfoaded from the Adobe site by clicking the
{ellowing buttan. Once you have downfoaded and installed the Reader from the Adobe
slle, It |5 nok pecessary to perform the dewnload a second time to access the maps.

NOTE: THIS RECORD IS FOR ASSESSMENT USE ONLY. NO LIABILITY [S ASSUMED
ASTO THE ACCURACY OF THE DATA DELINEATED HEREON.

hitp://sandgate.co.clark.nv.us/AssrRealProp/ParcejiAqygaspx ?hdnParcel=16319311015&h...  1/5/2013



O 1 Y il R W N

[N TR NG TN NG TR NG TR N5 TN N TR N TN N TN (N JSN SU Gy G GG G GRS GO U
0 ~1 ot Rk W N = O N oyt s WY = o

Electronically Filed
04/29/2015 02:04:03 PM

IAFD WZ‘- i‘g““""“'

Thomas E. MCGI'ath, Esq CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath(@messner.com

Attorneys for Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V
Plaintiff,
V8. INITIAL APPEARANCE FEE
DISCLOSURE

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,

{01588311/1}
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Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted

for parties appearing in the above entitled action as indicated below:

Defendant Naples Community Homeowners Association $223.00
TOTAL REMITTED: $223.00
DATED this 29" day of April, 2015.

MESSNER REEVES LLP

/8/ Thomas E. McGrath

Thomas E. McGrath, Esq. (#7086)

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Attorney for Third-Party Defendant

Naples Community Homeowners Association

{01588311/1}
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CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.F.C.R. and Administrative Order 14-2, I certify that on this
29" day of April, 2015, the foregoing INITIAL APPEARANCE FEE DISCLOSURE
was served by electronic service via Wiznet to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LLP

{01588311/1}
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Electronically Filed
05/04/2015 12:30:35 PM

RPLY % ;&.W

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawiirm.com

GERALD L. TAN, ESQ.

Nevada Bar No.: 13596
gtan{@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 VIAREGGIO CT
CASE NO.: A-13-689240-C
Plaintiff, DEPT NO.: V

VS,

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

NATIONSTAR MORTGAGE, LLC,
Counterclaimant

VS,

SATICOY BAY LLC SERIES 4641 VIAREGGIO
CT; NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION; LEACH SONG & GRUCHOW;
DOES I through X; and ROE CORPORATIONS 1
through X, inclusive,

Counter-defendants.

REPLY IN SUPPORT OF PLAINTIFF’S MOTION TO DISMISS COUNTERCLAIM
AND OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT

Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct, by and through its attorney, Michael F.

Bohn, Esq., submits the following points and authorities in reply to the arguments raised in Nationstar’s
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opposition to motion to dismiss counterclaim and countermotion for summary judgment, filed on April
20, 2015.
POINTS AND AUTHORITIES

A. The HOA lien did not violate NRS 116.3116.

Atpage 9 of its opposition, defendant cites the Nevada Real Estate Division’s Advisory Opinion
13-01 as authority that “aliecn under NRS 116.3116(1) can only include costs and fees that are specifically
enumerated in the statute.” In footnote 8 on page 9, Nationstar asserts that Advisory Opinion 13-01 1s
attached as Exhibit 3 to the opposition, but Exhibit 3 is not a copy of Advisory Opinion 13-01 — Exhibit
3 1s instead a presentation made by Gail J. Anderson to the Senate Committee on the Judiciary on May
6,2013. Advisory Opinion 13-01 was 1ssued on December 12, 2012, Question #1 focused on whether
the portion of the agsociation’s lien which 1s superior to aunit’s first security interest could contain *“costs
of collecting” as defined in NRS 116.310313, and question #2 focused on whether the sum total of the
super priority lien could exceed 9 times the monthly assessment amount for common expenses.

Subsequent to the issuance of Advisory Opinion 13-01, and subsequent to the non-binding

decisions cited at pages 9 and 10 of defendant’s opposition, the Nevada Supreme Court issued its decision

in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014).

In SFR, the Nevada Supreme Court stated that because the notice of default and notice of sale are sent
“to the homeowner and other junior lienholders” and not just the lender, “it was appropriate to state the
total amount of the lien.” The Court also stated that “nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the entire amount and
requesting a refund of the balance.” Id. The Supreme Court did not approve of the option chosen by
defendant—allow an HOA foreclosure sale to be completed without objection and then claim that the sale
was void due to the content of the notices.

As set forth at page 5 of plaintiff’s motion to dismiss, there 1s a common law presumption that
a foreclosure sale was conducted validly. Pursuant to NRS 116.31166, there 1s a conclusive presumption
that the HOA foreclosure sale held on August 22, 2013 was conducted validly. As evidenced by the

corporate assignment of deed of trust attached as Exhibit 3 to defendant’s counterclaim, defendant did

2

JA0614




VS )

O 0 1 O Ln

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

not obtain its interest in the deed of trust until August 3, 2012, which 1s a date after both the notice of
default and the notice of sale were recorded and served. Defendant has produced no evidence that either
defendant or its predecessor objected to the notices prior to the HOA foreclosure sale. As set forth at
page 6 of plaintiff’s motion to dismiss, the recitals in the foreclosure deed are “conclusive proof” of the
proper service of the required notices, and as provided by NRS 116.31166(2), the foreclosure deed 1s
“conclusive” against “the unit’s former owner, his or her heirs and assigns, and all other persons.” This
includes the defendant. To allow defendant to now challenge the content of the notices mailed to
defendant’s predecessor would read NRS 116.31166(2) out of the statute.

B. The “commercial reasonableness” requirements contained in the Uniform Commercial
Code do not apply to the HOA’s foreclosure sale in this case.

Atpages 7to 11 of its motion to dismiss, plaintiff explained in detail why the language contained
in NRS 104.9610(2) requiring that a disposition of collateral secured by an Article 9 security interest must
be “commercially reasonable” cannot be applied to limit the nonjudicial foreclosure procedure expressly
prescribed by NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

At page 12 of its opposition, defendant asserts that the “obligation of good faith” contained in
NRS 116.31164 incorporates the definition of “good faith” contained in the Comment to Section 1-113
of the UCIOA. NRS 116.31164, however, contains no such “obligation of good faith.” The “obligation
of good faith” instead appears in NRS 116.1113, and the Comment to Section 1-113 of the UCIOA does
not include any requirement of “commercial” reasonableness. The Comment to Section 1-113 of the
UCIOA instead states that “good faith” means “observance of two standards: ‘honesty in fact’, and

22

observance of reasonable standards of fair dealing.” The word “commercial” does not appear in the

definition. NRS 104.9109(4)(k) also expressly provides that Article 9 of the Uniform Commercial Code
does not apply to “[t]he creation or transfer of an interest in or lien on real property. . ..”

As arcsult, the cases interpreting the commercial reasonableness of nonjudicial sales held under
Article 9 of the Uniform Commercial Code cited at page 12 and 13 of defendant’s opposition have

absolutely no relevance to the foreclosure sale held in this case pursuant to the statutory foreclosure

process defined by by NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.
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As discussed in detail at page 8 of plaintiff’s motion to dismiss, the opinion in Will v. Mill

Condominium Owners’ Association, 848 A.2d 336, 342 (2004), has no relevance to the present case

because Vermont law does not include a nonjudicial foreclosure process like that provided in NRS
Chapter 116. The non-binding decisions cited at pages 14 and 15 of defendant’s opposition were decided
belore the Supreme Court’s decision in SFR where the Court stated:

But the choice of foreclosure method for HOA liens is the Legislature's, and the

Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of

HOA liens, subject to the special notice requirements and protections handcrafted by the

Legislature in NRS 116.31162 through NRS 116.31168. (emphasis added)

334 P.3d at 417.

This is a clear direction by the Supreme Court that it is not the job of the district courts to re-write or add
new conditions to the foreclosure procedure approved by the Court in SFR.

At page 15 of its opposition, defendant asserts that plaintiff is not a bona fide purchaser because
plamtiff acquired the property with notice of defendant’s deed of trust, and at page 16 of its opposition,
defendant asserts that plaintiff purchased the property with “record notice of both the mortgage protection
clause and Nationstar’s senior Deed of Trust.”. Relief based on a mortgage savings clause was
specifically rejected by the Supreme Court 1n the SFR decision. The court stated:

NRS 116.1104 defeats this argument. It states that Chapter 116's “provisions may not be

varied by agreement, and rights conferred by it may not be waived ... [¢]xcept as expressly

provided in” Chapter 116. (Emphasis added.) “Nothing in [NRS] 116.3116 expressly
provides for a waiver of the HOA's right to a priority position for the HOA's super priority
lien.” See 7912 Limbwood Court Trust, 979 F.Supp.2d at 1153: The mortgage savings
clause thus does not affect NRS 116.3116(2)'s application in this case. ™ See Boulder
Oaks Cmtv. Ass'n v. B & J Andrews Enters., LLC, 125 Nev. 397, 407, 215 P.3d 27, 34
(2009) (holding that a CC & Rs clause that created a statutorily prohibited voting class
was void and unenforceable).

Id. at 419.

The SFR decision also held that foreclosure of the HOA’s superpriority lien extinguishes a first
deed of trust. Id. Asnoted at pages 6 and 7 of plaintiff’s motion to dismiss, the conclusive presumption
provided by NRS 116.31166 is not limited to bona fide purchasers, but extends to any purchaser of a unit
pursuant to NRS Chapter 116.

C. The CC&Rs did not preserve defendant’s deed of trust, and the recitals are conclusive
proof that the HOA provided all required notices.
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Atpages 16 to 19 of its opposition, defendant asserts that the mortgage protection clause in Article
X of the CC&Rs supersedes the provisions of NRS Chapter 116 even though the Nevada Supreme Court
expressly rejected this argument in SFR. Id. at 419.

At pages 19 and 20, defendant argues that the recitals in the foreclosure deed do not prove that
any copies of notices were mailed except the mailing of a copy of the delinquent assessment. To the
contrary, defendant has quoted at page 20 language from a foreclosure deed other than that in the deed
attached as Exhibit 3 to defendant’s counterclaim, which attests to the proper mailing and service of both
the notice of default and the notice of sale.

At page 21, defendant asserts that there is no proof that the HOA foreclosed on a super priority
lien and that the notices failed to adequately describe the deficiency in payment. As noted by the
Supreme Court in SFR, “due process is not offended by requiring a person with actual, timely knowledge
of an event that may affect a right to exercise due diligence and take necessary steps to preserve that
right.” Id. at 418. Defendant has produced no evidence that it exercised due diligence or took any steps
to preserve its deed of trust even though defendant had record notice that the HOA had filed both a notice
of default and a notice of sale prior to the date that defendant acquired its interest in the property.

D. The foreclosure process in NRS Chapter 116 does not violate due process

because NRS 116.31168(1) incorporates the notice requirements in NRS 107.090

and required that copies of both the notice of default and the notice of sale be

mailed to holders of “subordinate” interests.

At page 22 of its opposition and countermotion, Defendant asserts that NRS Chapter 116 has a
“fatal flaw” because “none of its express notice provisions provide for mandatory notice to lenders;
despite the fact that their property rights are directly threatened by an HOA’s non-judicial foreclosure.”

The claim that the notice requirements in NRS Chapter 116 are unconstitutional was specifically
addressed in the SFR decision and rejected by the Nevada Supreme Court. The Court painstakingly went
through cach of the foreclosure requirements in NRS Chapter 116 and called the statutory scheme
“elaborate.” Inrejecting U.S. Bank’s claim that there was a due process violation, the Court stated:

U.S. Bank makes two additional arguments that merit brief discussion. First, the lender

contends that the nonjudicial foreclosure in this case violated its duc process rights.

Second, it invokes the mortgage savings clause in the Southern Highlands CC & Rs,
arguing that this clausc subordinates SHHOA's lien to the first deed of trust. Neither
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argument holds up to analysis.
1.

SFR 1s appealing the dismissal of its complaint for failure to state a claim upon which
relief can be granted. NRCP 12(b)(5). The complaint alleges that “the HOA foreclosure
sale complied with all requirements of law, including but not limited to, recording and
mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.” It further alleges that, “prior to
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.” In view of the
fact that the “requirements of law” include compliance with NRS 116.31162 through
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at
least at this early stage in the proceeding. (emphasis added)

334 P.3d at 417-418.

At page 26 of its opposition and countermotion, Defendant asserts that NRS 116.31168(1) does
not incorporate the provisions of NRS 107.090 requiring that copies of both the notice of default and the
notice of sale be mailed to holders of “subordinate” interests even if they do not make an affirmative
request for notice. As noted in the SFR decision, on the other hand, the Nevada Supreme Court has
adopted plaintiff’s reading of the statute that the notices require under NRS 107.090 are also required for
an HOA foreclosure “by incorporation.” 1d. at 418.

NRS 107.090 provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

1. Asused in this section, “person with an interest” means any person who has or claims
any right, title or interest in, or lien or charge upon, the real property described in the deed
of trust, as evidenced by any document or instrument recorded in the office of the county
recorder of the county in which any part of the real property is situated.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is
subordinate to the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date
of sale, cause to be deposited in the United States mail an envelope, registered or certified,
return receipt requested and with postage prepaid, containing a copy of the notice of time
and place of sale, addressed to cach person described in subsection 3. (emphasis added)
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subordinate to the super priority lien, are entitled to notice. The statutory scheme provided for
foreclosures of trust deeds in NRS 107.080 mirrors the foreclosure procedures for HOA liens found in

NRS Chapter 116. In the case of Charmicor v. Deaner, 572 F.2d 694 (9th Cir. 1978), the federal appeals

court ruled that the statutory procedure for non-judicial foreclosure sales provided in NRS 107.080 did
not transform the private action into state action for due process purposes.

The statutory requirements for the foreclosure procedures under NRS Chapter 116 for an HOA
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foreclosure and under NRS 107.080 for a bank foreclosure are detailed in the following graph:

HOA Foreclosure

Statutory Requirement

Bank Foreclosure

NRS 116.31162(1)(a)

Delinquency by homeowner

NRS 107.080(1)

NRS 116.31162(1)(a)

Mail notice of delinquency to
homeowner

No statutory requirement but
required by terms of deed of
trust

NRS 116.31162(1)(b)

Execute notice of default and
clection to sell (NOD) that
describes the deficiency in

payment

NRS 107.080(2)(b)

NRS 116.31162(1)(a)

Record NOD

NRS 107.080(3)

NRS 116.31162(2)(b)

Mail NOD by certified or
registered mail, return receipt
requested to homeowner

NRS 107.080(3)

NRS 116.31163 and NRS
116.31168(incorporating
requirements of NRS 107.090)

Mail NOD to interested parties
who request notice

NRS 107.090(3)(a)

NRS 116.31168
(incorporating requirements of
NRS 107.090)

Mail NOD to subordinate
claim holders

NRS 107.090(3)(b)

NRS 116.31162(1)(c)

Failure to pay for 90 days after
NOD is recorded and mailed

NRS 107.080(3)

NRS 116.311635(1)(2)

Give notice of the time and
place of the sale in the manner
and for a time not less than that
required by law for the sale of
real property upon
execution/posting in a public
place and on property

NRS 107.080(4)
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HOA Foreclosure Statutory Requirement Bank Foreclosure
NRS 116.311635(1)(a)(1) Mail Notice of Sale (NOS) to | NRS 107.080(4)
homeowner
NRS 116.311635(1)(b)(1) and | Mail Notice of Sale (NOS) to | NRS 107.090(4)
NRS 116.311635(1)(b)}3) interested partics who request
notice

NRS 116.31168 (incorporating | Mail Notice of Sale (NOS) to | NRS 107.090(4)
requirements of NRS 107.090) [ subordinate claim holders

NRS 116.311635(1)(b)(3) Mail Notice of Sale (NOS) to | No statutory requirement
Ombudsman

NRS 116.311635(2) Post NOS on property or NRS 107.080(4)
personally deliver to
homeowner

The statutory requirements for foreclosure of an HOA lien and trust deed are virtually identical,
and the statutes mirror each other. The notices provided to claimants to the real property are the same
under both NRS Chapter 107 and NRS Chapter 116, and the notices arc adequate.

Defendant’s interpretation of NRS 116.31168(1) and NRS 107.090 1s inconsistent with numerous
rules of statutory construction. For example, the Nevada Supreme Court has recognized that when the

language of a statute 1s plain and unambiguous, a court should give that language its ordinary meaning

and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974,977

(1989). Additionally, courts must construe statutes to give meaning to all of their parts and language, and
courts are to read each sentence, phrase, and word to render it meaningful within the context of the

purpose of the legislation. Board of County Comm'rs v. CMC of Nevada, 99 Nev. 739, 744, 670 P.2d

102, 105 (1983). A statute should be interpreted to give the terms their plain meaning, considering the
provisions as a whole, so as to read them in a way that would not render words or phrases superfluous

or make a provision nugatory. Southern Nevada Homebuilders v. Clark County 121 Nev. 446, 117 P.3d

171 (2005). A statute should be construed so that no part is rendered meaningless. Public Employees’

Benefits Program v. Las Vegas Metropolitan Police Department 124 Nev. 138, 179 P.3d 542 (2008). All

of these standards are violated by defendant’s assertion at page 26 of its opposition that NRS 116.31168

“unconstitutionally shifts the burden to lenders, requiring they ‘opt in’ to receive notice of foreclosure
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as under NRS 107.090 . . . .” This argument simply ignores the express language in NRS 107.090
requiring that copies of the notice of default and the notice of sale be mailed to holders of “subordinate”
interests even 1f they do not record a request for notice. Defendant provides no evidence that the HOA
mailed both of these notices to defendant’s predecessor prior to the HOA foreclosure sale.

The Nevada Supreme Court has also recognized a general presumption that statutes will be

interpreted in compliance with the Constitution. Sereika v. State, 114 Nev. 142, 955 P.2d 175, 180

(1998). The Nevada Supreme Court has stated that “statutes must be construed consistent with the

constitution and, where necessary, in a manner supportive of their constitutionality.” Foley v. Kennedy,

110 Nev. 1295, 1300, 885 P.2d 583, 586 (1994). Where a statute is susceptible to both a constitutional
and an unconstitutional interpretation, the court is obliged to construe the statute so that it does not violate

the constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913,

919 (1994), citing Sheriff v. Wu, 101 Nev. 687, 708 P.2d 305 (1985).

The notice requirements of NRS 116.31162 through 116.31168, and by incorporation, NRS
107.090, provide holders of “subordinate” deeds of trust with adequate notice prior to an HOA
foreclosure sale. The statutory foreclosure process does not violate due process.

E. The statute does not violate the takings clauses of the United States and Nevada
Constitutions.

At page 27 of its opposition and countermotion, defendant asserts that “permitting the
extinguishment of a first-recorded deed of trust in favor of a de minimis homeowners’ association’s lien
to recover several months of assessments 1s a taking that violates both Constitutions.” The present case,
however, does not involve any property being “taken for public use” as required by the Fifth Amendment
to the U.S. Constitution or Article I, Section 8 of the Nevada Constitution.

The case of McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (2006), is unlike the

present case because that case involved a height restriction ordinance adopted by Clark County that
reduced the height of any structures that could be erected on plaintiff’s property from 150 feet to only 80
to 90 feet. In addition, the plaintiff argued that approximately 100 planes per day used his airspace at

altitudes below 500 feet. In the present case, on the other hand, both the adoption of NRS Chapter 116
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by the Nevada legislature m 1991, and the recording of the CC&Rs for the HOA on May 7, 2000 pre-
dated the recording on the deed of trust on January 25, 2007 and the assignment of the deed of trust to
defendant on August 30, 2012. Defendant was therefore “on notice that by operation of the statute, the
[carlier recorded] CC&Rs might entitle the HOA to a super priority lien at some future date which would

take priority over a [later recorded] deed of trust.” SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130

Nev., Adv. Op. 75, *22, 334 P.3d 408, 418 (2014), quoting 7912 Limbwood Court Trust v. Wells Fargo

Bank, N.A., 979 F. Supp. 2d 1142, 1152 (D. Nev. 2013).

In the case of United States v. Security Industrial Bank, 459 U.S. 10 (1982), cited at page 28 of

defendant’s opposition and countermotion, the United States Supreme Court affirmed a decision by the
Court of Appeals that the exemptions created by 11 U.S.C. § 522(f}(2) could not have “retrospective
application” and invalidate liens acquired before the enactment date of the Bankruptcy Reform Act of
1978. In the present case, the enactment of NRS Chapter 116 in 1991 and the recording of the CC&Rs
by the HOA on May 7, 2000 could not be a taking of defendant’s interest in the property because the deed
of trust assigned to defendant was not recorded until January 25, 2007.

In Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935), cited at page 28 of

defendant’s opposition and countermotion, the United States Supreme Court held that a sub-section added
to §75 of the Bankruptcy Act by the Frazier-Lemke Act adopted on June 28, 1934 could not be applied
to change the mortgagee’s rights in mortgages recorded in 1922 and 1924. No “retrospective” application
of NRS 116.3116(2) exists in the present case. Defendant obtained its interest in the real property with
constructive notice that NRS Chapter 116 and the CC&Rs for the HOA provided the HOA with super
priority lien rights that could extinguish its “subordinate” interest in the property.

The case of Armstrong v. United States, 364 U.S. 40 (1960), cited at page 28 of defendant’s

opposition and countermotion, is unlike the present case because the United States took ownership of 11
boats that were subject to the petitioners’ materialmen’s liens under state law and thereby made those
liens unenforceable. In this case, the private foreclosure sale by the HOA did not involve a government
purchaser, and defendant’s deed of trust was always subordinate to the HOA’s super priority lien.

At pages 29 of its opposition and countermotion, defendant states that “government seizure” of
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property 1s not necessary to finding “an unconstitutional taking,” but that “[t]he government’s ‘simply
impos[ing] a general economic regulation,” which *“in effect transfers the property interest from a private

creditor to a private debtor” is a taking. United States v. Security Industrial Bank, 459 U.S. at 78. In the

present case, however, no such economic regulation was adopted by the government after defendant
acquired its deed of trust against the Property. Defendant instead acquired its interest in the Property
subject to the HOA’s super priority lien rights.

F. Defendant has not provided any reason not to apply the general rule that the
Supreme Court’s interpretation of the statute applies retroactively.

At page 30 of its opposition and countermotion, defendant asserts that “SFR should be applied
prospectively only, for it establishes a new principle of law by overruling clear past precedent on
which litigants may have relied and by deciding an issue of first impression whose resolution was not
clearly foreshadowed.” (emphasis added) Defendant, however, does not identify the “clear past
precedent” that is claims was overruled by “a new principle of law” that “was not clearly foreshadowed.”

To the contrary, the decision in SFR 1s based upon enforcing the long-established principle that the

nonjudicial foreclosure of a prior lien extinguishes all subordinate liens. Brunzell v. Lawyerrs Title

Insurance Corp. 101 Nev. 395, 705 P.2d 642 (1985), citing Erickson Construction Co. v. Nevada

National Bank 89 Nev. 350, 513 P.2d 1236 (1973); Aladdin Heating Corp. v. Trustees of Central States

93 Nev. 257,563 P.2d 82 (1977). It is defendant that seeks to establish new principles of law by adding
conditions and limitations to the statutory nonjudicial foreclosure procedure that are not warranted by
established canons of statutory construction.

G. Defendant’s request for time to conduct discovery should be denied.

At pages 32-34 of its opposition and countermotion, defendant asserts that it should be granted
the opportunity to conduct discovery regarding the handling of the foreclosure sale by Leach Johnson and
the HOA. Although the discovery that defendant seeks to conduct may be relevant to presenting a claim
for wrongful foreclosure against Leach Johnson and the HOA, the proposed discovery will not produce
any evidence that could cause plaintiff’s ownership of the property to be subject to defendant’s

extinguished deed of trust. As noted above, the requirement of “commercial reasonableness” does not

11
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apply to an HOA foreclosure sale conducted pursuant to NRS Chapter 116. NRS 116.31166 expressly
provides that the foreclosure deed recorded on September 6, 2013 is “conclusive” against defendant and
supersedes all of the arguments that defendant has raised to challenge the extinguishment of its deed of

trust.

CONCLUSION

The statutes and the SFR decision make it clear that the foreclosure sale vests title with the
plaintiff and that the defendant’s trust deed has been extinguished. The recitals in the foreclosure deed
are, by statute, conclusive proof that the statutory requirements have been met. The commercial
rcasonableness argument is not applicable to an HOA foreclosure sale, the sale price alone 1s not grounds
to set aside a foreclosure sale, and the mortgage savings clause is preempted by statute.

For these reasons, defendant’s counterclaim against plaintift should be dismissed.

DATED this 4th day of May 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Gerald L. Tan, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 4th day of May, 2015 an electronic copy of the REPLY
IN SUPPORT OF PLAINTIFF’S MOTION TO DISMISS COUNTERCLAIM AND OPPOSITION
TO COUNTERMOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the
Court’s electronic service system to the following counsel of record:

Dana Jonathon Nitz, Esq.
Chelsea A. Crowton, Esq.
WRIGHT FINLAY & ZAK

7785 W. Sahara Ave # 200
Las Vegas, NV 89117

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Dana Jonathon Nitz, Esq. CLERK OF THE COURT
Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W, Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

dnitz{awrightlegal.net

ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant, Nationstar Morigage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V
Plaintiff,

VS,

NATIONSTAR MORTGAGE, LLC; COOPER| NATIONSTAR’S OPPOSITION TO
CASTLE LAW FIRM, LLP; and MONIQUE NAPLES COMMUNITY

GUILLORY, HOMEOWNERS ASSOCIATION'S
MOTION TO DISMISS
Defendants. COUNTERCLAIM
NATIONSTAR MORTGAGE, LLC, Hearing Date: 6-19-2015

Hearing Time: 9:00 A.M.

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES 1
through X; and ROE CORPORATIONS 1
through X, inclusive,

Counter-Defendants,

Defendant/Counterclaimant, Nationstar Mortgage, LLC (hereinafter “Nationstar™), by

and through its attorneys of record, Dana Jonathon Nitz, Esq. and Chelsea A. Crowton, Esq. of
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the law firm Wright, Finlay & Zak, LLP, hereby submits its Opposition to Counter-Defendant’s
Motion to Dismiss Counterclaim. The Opposition is based on the attached Memorandum of
Points and Authorities, all papers and pleadings on file herein, all judicially noticed facts, and on

any oral or documentary evidence that may be submitted at a hearing on this matter.

DATED this / §/4day of May, 2015.
WRIGHT, FINLAY & ZAK, LLP

oo Tk

Dana Jofiathon Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendant and Counterclaimant,
Federal National Mortgage Association

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

This action centers on the parties’ rights in that certain real property commonly described
as 4641 Viareggio Court, Las Vegas, Nevada 89147 (the “Property”). | Plaintiff Saticoy Bay
LLC Series 4641 Viareggio Ct (*Saticoy Bay™) claims superior title by virtue of a foreclosure
deed following a non-judicial foreclosure on a lien by the Counter-Defendant, Naples
Community Homeowners Association (hereinafier “HOA™). Nationstar claims superior title by
virtue of its first position Deed of Trust on the Property. By its Motion to Dismiss, HOA claims
it 1s not a proper party to Nationstar’s quiet title claim because it does not claim an interest
adverse to Nationstar. Also, HOA contends Nationstar’s claims against it for Wrongful

Foreclosure must be dismissed since it was not first submitted to the Nevada Real Estate

' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-00033582 on January 25, 2007, is
attached 10 Nationstar’s Answer/Counterclaim as Exhibit 1. All other recordings stated
hereafter are recorded in the same manner.
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Division for mediation or arbitration in accordance with NRS 38.300 and McKnight Family,

LLP v. Adept Management Services, Inc., 129 Nev, Adv. Op. 64, 310 P.3d 555 (2013).

Nationstar rejects HOA’s arguments, first, because the quiet title and declaratory relief
claims are tied to one another and the procedures used by the HOA and its agent, Counter-
Defendant Leach Johnson Song & Gruchow (hereinafier “LISG”) selling the Property are in
dispute and are directly at issue. Moreover, since the relief requested — setting aside the HOA
Sale ~would directly affect the HOA, it is a necessary party to Nationstar’s Counterclaim against
Plaintiff. Indeed, if the Court finds that the HOA or LISG did not properly foreclose on the
HOA lien in dispute — and specifically a super-priorty lien — the sale must either be declared
void or Nationstar’s Deed of Trust must be restored to its first position status. Dismissal could
only be proper if the HOA does not care if its sale is voided or if Nationstar’s Deed of Trust
survives in first position.

Second, NRS Chapter 38 and McKnight are not applicable because Nationstar has not

commenced an action {o trigger their alternative dispute resolution procedures. Rather, Plaintiff,
Saticoy Bay, commenced the instant action. Nationstar has simply asserted counterclaims as a
primary defense to Plaintiff’s quiet title claims. Furthermore, the mediation procedure
established by NRS Chapter 38 was clearly intended by the Nevada Legislature to apply to
disputes between homeowner’s associations and their member homeowners, not between them
and the lender for the unit.

Finally, 1t is unclear what the HOA hopes to accomplish by trying to bifurcate the quiet
title and declaratory relief claims from the remaining causes of action. All of the claims hinge on
the propriety of the HOA’s foreclosure sale which the HOA and LISG conducled. Bifurcating or
splitting these causes of action may result in double recovery, inconsistent findings and
judgments. In other words, the Court will either grant quiet title/declaratory relief voiding the
HOA'’s foreclosure sale and/or preserving Nationstar’s interest in the Subject Property; or in the
alternative, the Court will award damages to Nationstar for improprieties with the sale, but not
both. Notably, NRS Chapter 38 was recently amended in 2013 and now only requires mediation

and not mandatory arbitration. The mediation objective can just as easily be served in this action

Page 3 of 14
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through a mandatory settlement conference or mediation with a third-party neutral. Morecover,
any mediation would almost certainly fail given the extent of the unpaid balance of the loan and
the fair market value of the Property and given the fact that mediation among Nationstar and the
HOA would be meaningless without the Buyer, Saticoy Bay, whose interests would be directly
atfected by any result setting aside the sale. A dismissal would simply delay the proceedings on
the merits as Nationstar would thereafter promptly move this Court to allow it to amend its
Answer and Counterclaim to bring the HOA back in as a party to the case. Needless delay and
needless expense can be avoided by simply denying the motion to dismiss or staying the case to

permit the mediation rather than dismissal.

II. STATEMENT OF FACTS

On or about January 22, 2007, Guillory purchased the Property. The Deed of Trust
executed by Guillory identified First Magnus Financial Corporation as the Lender, Great
American Title as the Trustee, and Mortgage Electronic Registration Systems, Inc. (“MERS™) as
beneficiary acting solely as a nominee for lender and lender's successors and assigns, and
secured a loan in the amount of $258,400.00 (hereinafier the “Guillory Loan™).” On August 30,
2012, an Assignment of Deed of Trust was recorded by which MERS assigned all its beneficial
interest under the Deed of Trust to Nationstar.

On August 18,2011, a Notice of Delinquent Assessment Lien was recorded against the
Property on behalf of the HOA by the HOA Trustee, LISG.* On January 24, 2012, a Notice of

Default and Election to Sell under Homeowners Association Lien was recorded against the

% A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20070125-0003583 on january 25, 2007, is attached to Nationstar’s Answer/Counterclaim as
Exhibit 2.

? A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument
Number 20120830-0000676 on August 30, 2012, is attached to Nationstar’s

Answer/Counterclaim as Exhibit 3.

* A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Instrument Number 20110818-0002904 on August 18, 2011, is attached to Nationstar’s
Answer/Counterclaim as Exhibit 4.
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Property.” On July 30, 2012, a Notice of Foreclosure Sale was recorded against the Property by
the HOA Trustee.® Upon information and belief] pursuant to that Notice of Sale, a non-judicial
foreclosure sale purportedly occurred on August 22, 2013 (hereinafter the “HOA Sale™),
whereby Buyer acquired its interest in the Property, if any, for $5,563.00. On September 6,
2013, a Foreclosure Deed was recorded by which Buyer claims its interest.’

On September 25, 2013, Plaintiff filed a Complaint against Nationstar, among others, in
this Court contending that the HOA foreclosure sale eliminated or extinguished Nationstar’s
interest in the Property. The Complaint also claimed exemption from arbitration on the grounds
that the Complaint concerned title to real property. The Complaint’s causes of action or claim
for relief included Declaratory Relief/Quiet Title.

Nationstar filed an Answer and Counterclaim on March 13, 2015. The Counterclaim
seeks Quiet Title/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq.
against Plaintiff and the HOA, stating that the [1OA’s sale was unlawful and void, or in the
alternative that the Deed of Trust still encumbers the Property. This is premised on the
allegations that: (a) the CC&Rs do not permit foreclosure of the Property; (b) the CC&Rs were
recorded prior to the enactment of the super-priority lien statute and thus the subordination
provisions are enforceable; (c) the HOA did not provide proper notice to Nationstar; and (d) the
sale was commercially unreasonable. Additionally the cause of action for wrongful foreclosure
1s asserted against HOA.

After being served with the Answer and Counterclaim, HOA now brings a Motion to

Dismiss the Counterclaim portion primarily under NRS 38 and McKnight.

* A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Assaociation Lien recorded as Book and Instrument Number 20120124-0000764 on January 24,
2012 1s attached to Nationstar’s Answer/Counterclaim as Exhibit 3.

5 A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument
Number 20120730-0001448 on July 30, 2012, is attached to Nationstar's Answer/Counterclaim
as Exhibit 6.

" A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number
20130906-0000930 on September 6, 2013, is attached to Nationstar’'s Answer/Counterciaim as
Exhibit 7.
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111. LEGAL ARGUMENTS

A. THE DECLARATORY RELIEF CLAIM IS DIRECTLY TIED TO THE QUIET
TITLE CLAIM MAKING HOA A PROPER PARTY.

The HOA contends that it is not a proper party to the quiet title claim since it does not
claim an adverse interest to the Property. However, the quiet title claim is directly tied to the
declaratory relief claim. And the relief sought in that cause of action is alternative: obtain an
order of the Court establishing that Nationstar’s Deed of Trust was not extinguished but remains
in first position despite the sale or obtain an order establishing that the sale was void and must be
set aside; the HOA and its Trustee may have no interest if the first position status is re-affirmed
but they would certainly have an interest if the sale were set aside as void. Courts have the power
to declare rights, status and other legal relations whether or not further relief is or could be

claimed. NRS 30.030; Knittle v. Progressive Casualty Insurance Company, 112 Nev. 8, 10, 908

P.2d 724, 725 (1996). “When declaratory relief is sought, all persons shall be made parties who
have or claim any interest which would be affected by the declaration, and no declaration shall
prejudice the rights of persons not parties to the proceeding.” NRS 30.130.

The declaratory reliefl in this case is akin to setting aside a foreclosure sale. In McKnight,

which the HOA heavily relies on in its Motion, the Nevada Supreme Court reversed and
remanded the lower court’s order denying a motion to set aside the homeowner association’s
foreclosure sale because the outcome depended on the quiet title claim. 310 P.3d at 559.
Likewise, the Court should void the sale in this case if it finds (1) the CC&Rs prohibited the
HOA and LIS&G from foreclosing on the Property; (2) improper notice of the foreclosure sale
inchuding improper notice of any claimed super-priority lien; and/or (3) finds the sale to be
commercially unreasonable.

The question in this case then is not strictly limited to who is claiming an adverse interest
in the Property, but rather whose rights or interest may be affected by a declaration from this
Court that the foreclosure sale is void. Consider NRCP Rule 19(a), “Joinder Of Persons Needed

For Just Adjudication — Persons to Be Joined if Feasible,”

A person who 1s subject to service of process and whose joinder will not deprive the couri
of jurisdiction over the subject matter of the action shall be joined as a party in the action
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if (1) in the person’s absence complete relief cannot be accorded among those already
parties, or (2) the person claims an interest relating to the subject of the action and is so
situated that the disposition of the action in the person’s absence may (i) as a practical
matier impair or impede the person’s ability to protect that interest or (i1} leave any of the
persons already parties subject to a substantial nisk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the claimed interest.

The attendance in mediation by the HOA and not the Buyer or the litigation by Nationstar
against the Buyer without the HOA frustrates all these purposes. The same reasoning applies

under NRCP Rule 20, “Permissive Joinder of Parties — Permissive Joinder™;

...All persons may be joined in one action as defendants if there is asserted against them
jointly, severally, or in the alternative, any right to relief in respect of or arising out of the
same transaction, occurrence, or series of transactions or occurrences and if any question
of law or fact common to all defendants will arise in the action. A plaintiff or defendant
need not be interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plainuiffs according to their respective
rights to relief, and against one or more defendants according to their respective
liabilities.

The sale procedures used by LIS&G and the HOA existed at the beginning of this Jawsuit
and are the focal points of the dispute to either declare the HOA sale invalid or affirm/restore the
Deed of Trust on the Property. While the HOA may not be currently claiming an interest to the
Property itself, they certainly did claim to have the power to sell the Property. It only seems
logical that the HOA would want to defend against the invalidation of their sale. However, if
HOA contends there will be no prejudice to it if the Court enters an order voiding its sale or

declaring the Deed of Trust as a first position lien on the Property, then dismissal could be

permitted. Otherwise, the Court should deny dismissal of the Counterclaim,

B. THE ALTERNATIVE DISPUTE RESOLUTION PROCEDURES OF NRS 38.310
DO NOT APPLY TO THE CASE AT HAND.

NRS 38.310 was recently amended in October 1, 2013 to only require mediation of
certain disputes and to take out the mandatory arbitration provision of the prior statute. The

amended NRS 38.310 provides:

No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any
covenants, conditions or restrictions applicable to residential
property or any bylaws, rules or regulations adopted by an
association; or

(b) The procedures used for increasing, decreasing, or imposing
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additional assessments upon residential property,
May be commenced in any court in this State unless the action has
been submitted to mediation or, if the parties agree, has been referred
to a program pursuant to the provisions of NRS 38.300 to 38.360,
inclusive, and, if the civil action concerns real estate within a planned
community subject to the provisions of chapter 116 of NRS or real
estate within a condominium hotel subject to the provisions of chapter
1168 of NRS, all administrative procedures specified in any
covenants, conditions or restrictions applicable to the property or in
any bylaws, rules and regulations of an association have been
exhausted.

The term “civil action” in this section is defined under NRS 38.300(3) and *“includes an action
for money damages or equitable relief[,] [but] [t]|he term does not include an action in equity for
injunctive relief in which there is an immediate threat of irreparable harm, or an action relating to

the title to residential property.”
1. Nationstar Has Not Commenced a “Civil Action” to Trigger NRS 38.310.

Again, NRS 38.310 provides in relevant part that “[n]o civil action abased upon a claim
relating to: [interpretation, application or enforcement of CC&Rs, bylaws, rules or regulations
adopted by an HOA] may be commenced in any court in this State unless the action has been
submitted to mediation . . .” (Emphasis added.) “A civil action is commenced by filing a
complaint with the court.” NRCP 3 (“Commencement of Action™).

Here, Nationstar has not commenced any action as PlaintifT filed its complaint to
commence the instant action for quiet title relief. Nationstar has simply brought in the HOA
through a counterclaim because attacking the sale procedures used by the HOA is a major
defense to Plaintiff’s claim that it acquired free and clear title to the Property. This is indeed a

distinguishable characteristic from the McKnight case cited by the HOA where the action, or

complaint, in that case was commenced or initiated by the former unit owner against the
homeowners association and its agents. 310 P.3d at 555. Nationstar is simply on the defensive
end and bringing in the HOA is necessary to dispute their sale procedures and to essentially seek

indemnity for their actions.

2. Nationstar Does Not Fall Within the Class of Persons to Which NRS 38
Applies Since 1t is Not a Homeowner.

The scope of NRS 38 was meant to apply to homeowners, and not lien holders such as
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Nationstar. When NRS 38.310 was presented to the Assembly Committee on Judiciary as
Assembly Bill 152 in 1993, the iﬁ)l’iﬂl& sponsor of the bill, Michael Schneider, stated:

Over the past year [I have] been privy to problems arising in the
associations developed for the homeowners, by the homeowners. The
associations have developed their own “constitutions” which are referred
to as covenants, conditions and restrictions (CC&R’s). Although these
associations have flourished and existed with encouragement, there are
personality problems and management problems between the board and
the residents. As a result, many lawsuits are being filed which could be
resolved in some sort of dispute resolution such as arbitration. Dispute
resolution may bring about results in 30 to 45 days rather than the years it
takes a lawsuit to proceed through District Court.

(See Minutes of the Assembly Committee on Judiciary, Sixty-Eighth Session, Feb. 14, 1995, pg.
3 attached hereto as Exhibit 1).

Later, Mr. Schneider also appeared before the Senate Committee and explained:

This bill proposes for any problems between the residents of the
community or the residents and the board . . . the parties go to arbitration
or mediation, rather than court . . . this first step will result in most of the
dispute being resolved before they make it to court. Especially since most
of the disagreements end up as personality conflicts, rather than conflicts
over substantive issues.

(See Minutes of the Senate Committee on Judiciary, Sixty-Eighth Session, June 16, 1993, pg. 4
attached hereto as Exhibit 2).

As explained by Mr. Schneider, AB 152 or NRS 38.310 was designed to quickly and cost
efficiently resolve disputes between homeowners and the associations. Since Nationstar is a first
deed of trust lien holder, and not a homeowner, it falls outside the class of persons NRS 38.310

was intended o encompass.

3. The Policy Objectives of NRS 38.310 Are Not Met if the Wrongful
Foreclosure Cause of Action is Dismissed and Sent to Mediation.

When interpreting statutes, a court must avoid interpretations that would violate the spirit

of the provision. See Nevada Mining Ass’n v. Erdoes, 117 Nev. 531, 538 26 P.3d 753, 757

(2001). Bifurcating out or dismissing the claims other than for quiet title or declaratory relief
will not result in a quicker or more cost-effective resolution, and most likely will be an exercise

in futility. At the outset it must be noted, that since the decision in McKnight, NRS 38 was
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Nationstar. When NRS 38.310 was presented to the Assembly Committee on Judiciary as

Assembly Bill 152 in 1995, the prime sponsor of the bill, Michael Schneider, stated:

Over the past year [l have] been privy to problems arising in the
associations developed for the homeowners, by the homeowners. The
associations have developed their own “constitutions” which are referred
to as covenants, conditions and restrictions (CC&R’s). Although these
associations have flourished and existed with encouragement, there are
personahty problems and management problems between the board and
the residents. As a result, many lawsuits are being filed which could be
resolved in some sort of dispute resolution such as arbitration. Dispute
resolution may bring abaout results in 30 to 45 days rather than the years it
takes a lawsuit to proceed through District Court.

(See Minutes of the Assembly Committee on Judiciary, Sixty-Eighth Session, Feb. 14, 1995, pg.
3 attached hereto as Exhibit 1).

Later, Mr. Schneider also appeared before the Senate Committee and explained:

This bill proposes for any problems between the residents of the
community or the residents and the board . . . the parties go to arbitration
or mediation, rather than court . . . this first step will result in most of the
dispute being resolved before they make it to court. Especially since most
of the disagreements end up as personality conflicts, rather than conflicts
over substantive issues.

(See Minutes of the Senate Committee on Judiciary, Sixty-Eighth Session, June 16, 1995, pg. 5
attached hereto as Exhibit 2).

As explained by Mr. Schneider, AB 152 or NRS 38.310 was designed to quickly and cost
efficiently resolve disputes between homeowners and the associations. Since Nationstar is a first
deed of trust lien holder, and not a homeowner, it falls outside the class of persons NRS 38.310

was intended to encompass.

3. The Policy Objectives of NRS 38.310 Are Not Met if the Wrongful
Foreclosure Cause of Action is Dismissed and Sent to Mediation,

When interpreting statutes, a court must avoid interpretations that would violate the spirit

of the provision. See Nevada Mining Ass’n v. Erdoes, 117 Nev. 531, 538 26 P.3d 753, 757

(2001). Bifurcating out or dismissing the claims other than for quiet title or declaratory relief
will not result in a quicker or more cost-effective resolution, and most Iikely will be an exercise

in futility. At the outset it must be noted, that since the decision in McKnight, NRS 38 was
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amended to no longer require arbitration. The parties must now agree to referral to a “program”
or arbitration. See NRS 38.310; see also NRS 38.330(2).° It simply does not make sense for
Nationstar to agree to separalely arbitrate the non-quiet title or declaratory relief claims out of
fear of mconsistent findings of fact and outcomes. This just leaves mediation as the only
alternative dispute resolution procedure.

When resolving disputes in mediation, the natural inclination is to resolve all claims and
causes of action in one settlement. In this case, Nationstar seeks two general remedies. Either
the Court will (1) reaffirm/restore Nationstar’s first Deed of Trust on the Property; or (2) award
damages for the loss of Nationstar’s interest in the Property. Nationstar certainly does not
contend it 1s entitled to both as that would constitute double recovery. The problem with
mediation is that the HOA cannot effectively agree that the foreclosure sale was invalid and/or
that the Deed of Trust survived the sale without the consent and involvement of Plaintiff as the
record owner of the Property. Also, on the flip side of the coin, the HOA will most likely declineg
to offer any money for the improprieties of the sale when it would be more cost effective for it to
Just agree that the Deed of Trust remains a valid lien on the Property. The mediation process

therefore becomes useless in this case if some claims are mediated, and others are not.

4. The Monetary Damages Sought by Nationstar Hinge on or Relate to Title to
the Property Thereby Exempting this Matter from Alternative Dispute
Resolution Procedures.

The non-declaratory relief/quiet title causes of action also fall within the “relating to the
title to residential property” exception under NRS 38.300(3). Again, the purpose of the
Counterclaim is to either reaffirm or restore Nationstar’s interest in the Property, or in the
alternative seek damages for the lost interest. Nationstar again is not seeking both remedies as a
form of double recovery. Whether damages are awarded will hinge in part on whether

Nationstar is alfirmed or restored its lien on the Property. Thus, the causes of action that seek

% “Before commencing a civil action in the proper court, the parties named in the claim
[submitted to NRED] may agree to arbitration if the parties have participated in mediation in
which an agreement was not obtained or if a written decision and award [from a hearing officer
of the Program] have been issued pursuant to NRS 38.325.”
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damages against the HOA all directly relate to title to the Property.

C. TO THE EXTENT THE COURT FINDS MEDIATION IS REQUIRED UNDER
NRS 38, THE COURT SHOULD STAY THIS CASE PENDING COMPLIANCE
OR SET A MANDATORY SETTLEMENT CONFERENCE.

“[T]he power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effort for itself, for

counsel, and for the litigants.” Landis v. North American Co., 299 1.S. 248, 254, 57 S. Ct. 163,

166 (1936). The causes of action and claims for relief in the Complaint and Counterclaim all
arise out of the same transaction or occurrence, or arise out the same common nucleus of
operative fact — the HOA’s foreclosure sale. It simply makes sense to litigate these issues in one
forum to eliminate potential inconsistent findings of facts and inconsistent judgments.
Accordingly, the Court should stay the proceedings in this action if compliance with NRS 38 is
necessary.,

Alternatively, and if the parties so agree, the Court should set a Mandatory Settlement
Conference so all parties may participate in an attempt to resolve all claims and causes of action.
This would no doubt be a more economical way under the circumstances to serve the objective
of NRS 38 in atternpting to quickly and efficiently resolve disputes.
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1V.  CONCLUSION
Based upon the foregoing, Nationstar respectfully requests that the Court deny the
HOA’s Motion to Dismiss the Counterclaim. In the alternative, Nationstar requests a stay of this
matter pending mediation under NRS Chapter 38 or in the alternative a mandatory settlement

conference under the auspices of this Court.
DATED this § 8+/day of May, 2015.
WRIGHT, FINLAY & ZAK

Dana Jonaﬂ{on Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitziedwrightlegal .net
cerowionf@wrightlegal.net

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, L.LC
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AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding NATIONSTAR’S
OPPOSITION TO NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’S
MOTION TO DISMISS COUNTERCLAIM filed in Case No. A-13-689240-C does not

contain the social security number of any person.

DATED this (2 day of May, 2015.
WRIGHT, FINLAY & ZAK, LLP

A’///”—”/W/ﬂ
Dana Jonathon Nitz, Esq. —~
Nevada Bar No. 0050
Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitz@wrightlegal .net
ccrowton{@wrightlegal.net

Attorneys jfor Defendant/Counterclaimant,
Nationstar Mortgage, LLC

Page 13 of 14

A £ L]

I VAY
JAUOLD/




J -

o T e e P S S Y
=R A T~V - N NG T e

R “ )T B . O VE B

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), 1 certify that I am an employee of WRIGHT, FINLAY & ZAK,

LLP, and that on this ﬁjﬁay ol May, 2015, 1 did cause a true copy of NATIONSTAR’S
OPPOSITION TO NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’S
MOTION TO DISMISS COUNTERCLAIM to be e-filed and e-served through the Eighth
Judicial District EFP system pursuant to NEFR 9 and/or by depositing a true copy of same in the
United States Mail, at Las Vegas, Nevada, addressed as follows:
Law Offices of Michael F. Bohn, Esq.

Eserve Contact office@bohnlawfirm.com

Michael F Bohn Esq mbohn{@bohnlawfirm.com
McCarthy Holthus

Thomas N. Beckom tbeckom{@mccarthyholthus.com
Messner Reeves LLP

Bernita Lujan blujan@messner.com

Tom McGrath tmcgrath(@messner.com

Jason M. Peck jason.peck(@libertymutual.com

An E%T, FINLAY & ZAK, LLP
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MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty—eighth Session
February 14, 1985

The Committee on Judiciary was called to order at 1:06 p.m., on
Tuesday, February 14, 1995, Chairman Sandoval presiding in Room
4401 of the Grant Sawyer State Building, Nevada Legislature, Las
Vegas, Nevada. Exhibit A is the Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Mr. Bernie Anderson, Chairman

Ms. Barbara E. Buckley, Vice Chairman
Mr. Brian Sandoval, Vice Chairman
Mr. Thomas Batten

Mr. John C. Carpenter

Mr. David Goldwater

Mr. Mark Manendo

Mrs. Jan Monaghan

Ms. Genie QOhrenschall

Mr. Richard Perkins

Mr. Michael A. (Mike) Schneider
Mrs. Dianne Stesl

Ms. Jeannine Stroth

COMMITTEE MEMBERS ABSENT:

Mr. David E. Humke, Chairman {excusad)
GUEST LEGISLATORS PRESENT:

Assemblyman Douglas Bache

STAFF MEMBERS PRESENT:

Dennis Neilander, Research Analyst
Patty Hicks, Committee Secretary
Barbara Mcss, Committee Secretary

OTHERS PRESENT:

Judy Jacoboni, Victim Advocate, Mothers Against Drunk
Driving

Laurel Stadler, Legislative Liasion, Mothers Against Drunk
Driving

Mark Smith, Las Vegas Chamber ¢f Commerce

Vickl Brennan, private citizen

James Mastrino, private citizen

Judi Root, private citizen

Jean Georges, private citizen and mediator

Michael Mack, private citizen

Allen Duke, private citizen

Jim Banner, private citizen and former legislatcr

http://www . leg.state.nv.us/Session/68thl 995/minyles AJR214.txt
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Andy Maline, Vice-President, Community Association
Institute

John Leach, President, Community Association Institute
Eleissa Lavella, Legislative Action Chair, Community
Association Institute

John Deimszzo, private citizen

Kate Davis, private citizen

Ken Way, private citizen

ASSEMELY CONCURRENT RESOLUTION 2 - Urges peace officers to
identify and arrest, and

courts Lo impose prompt,

meaningful and consistent

sanctions upcn, juveniles

who violate laws related

to alcohol and drugs.

Judy Jacoboni, Lyon County Chapter President, Mothers Against
Drunk Driving (MADD) spoke in support of Assembly Concurrent
Resolution (A.C.R.}) 2. Ms, Jacoboni stated A.C.R. 2 goes hand in
hand with the other bills currently before the legislature this
session regarding the laws affecting juveniles drinking. MADD
feels'currently law enforcement officers will not expend the
time and energy to pursue arrests for juvenile consumption since
they know virtually nothing will be done to that juvenile.
A.C.R. Z urges police officers to pursue arrests of juvenile
alcohol offenders. A.C.R. 2 urges follow-through from the
police officer's arrest, to the prosecutors, through the judge’s
conviction. She believes passage of A.C.R. 2 will send &
message ta law enforcement and courts that crimes involving
minors possessing, purchasing, or consuming alcohol or drugs
will not be tolerated. Ms. Jaccboni's prepared testimony is
attached hereto as {(Exhibit C).

Laurel Stadler, Legislative Liaison, Mothers Against Drunk
Driving, echced Ms. Jacoboni's comments and added that someone
needs to take a leadership role in the issue surrounding
juvenile alcohecl offenders. The legislators have been called
upon to become that leadership role. Both Ms. Jacckboni and Ms.
Stadler referred the committee to previous testimony made before
the committee in recent weeks regarding the treatment precgrams,
mandatory license revocation, and possession arrests. Ms.
Stadler feels addressing youth alcohol offenders early on will
hopefully eliminate the problem of alcchel in the lives of those
vouth as they become adults.

The committee adjourned for a break at 1:16 p.m. and reconvened
at 1:55 p.m.

ASSEMBLY RBILL 152 - Requires arbitration of certain claims
relating to residential property.

Chairman Sandoval acknowledged the large number of persons
wishing to testify and informed everyone that the meeting would
adjourn at 3:15 p.m. He hoped to accommodate as many people as
possible within the time frame available to them. He asked all
those wishing to testify to form a line and limit their

http://www leg.state.nv.us/Session/68th 1 995/minytesdlp2 14.xt 5/18/2015
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testimony to three minutes each.

Mr. Schneider, the prime sponsor cf A.B. 152, stated it is a
form of dispute rescluticn which developed as a result of his
working closely with property management associations. Over the
past year he has been privy to problems arising in the
associations developed for the homegwners, by the homsowners.
The associations have developed their own "constitutions" which
are referred to as covenants, conditicons, and restrictions
(CC&R's) . Although these associations have flourished and
exlsted with encouragement, there are personality problems and
management preoblems betwesen the beoard and the residents. As a
result, many lawsuits are being filed which could be resclved in
scme sort of dispute resolution such as arbitration. Diispute
resclution may bring about results in 30 to 45 days rather than
the years it takes a lawsuit to proceed through District Court.

Mr. Schneider stated there are some amendments already prepared
on A.B. 152 which are contained in the folders of each committee
member., Mr. Schneider also stated that €0% of the people in
Clark County now live under some form of association and all the
new housing projects in Clark County will be under an
association.

Mr. Anderson asked if these "associations" wished te no longer
be a@n association, how would they dissolve the asscociation? Mr.
Schnelider stated property, street management, or whatever else
was affected, would probably fall back tc the city or county.
Mr . Anderson clarified that should an association wish to
dissolve their association, the landscaping and street
maintenance that is currently taken care of by the associaticon
would then £all to the city or county which would result in an
overall tax burden. WMr. Schneider agreed.

Chairman Sandoval acknowledged the presence of Kathy Letterman,
Sue Miller, Deanna Royder, Hans Hansen, and Joy Bolice,
employvees from the Las Vegas Chamber of Commerce. He also
acknowledged the presence of John Gibbons, State of Nevada Real
Estate Division, and Larry Struve, Nevada Department of Business
and Industry, in Carson City. Chairman Sandoval again stressed
the importance of the witnesses wishing to testify to kesep their
testimony brief and if there was a group of individuals perhaps
they could identify one spokesperson to speak on their behalf.

Mark Smith, a private citizen living at 3163 Predara Avenue, Las
Vegas, candidly stated he was unable to interpret much of the
language in A.B. 152; however, he supports the bill in that he
has had much personzal experience in associations stemming back
some ten years ago. In fact, he was once sued by a
"dictrtaterial®”™ board. The lawsult was erroneous and in fact,
thatt lawsuit precipitated him running as President for the
Association and he was in that position for several years.

These lawsuits would cost the association a let of money. He
feels that there should be a mechanism in place t¢ aveid the
lawsuits and keep the issues cut of court allowing settlement on
a more reascnable basis and therefore supports passage of A.B.
152.

http://www.leg.state.nv.us/Session/68th 1 995/minyteyAdR214.txt 5/18/2015
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Vicki Jean Brennan stated her understanding of the by-laws
states there is an annual meeting every year however in her unit
nomecwners cannot go to those board meetings unless specifically
invited. She further stated there was a parking problem in the
covered parking areas. If someone is in your covered parking
ared, you are not allowed to call to have them towed away.
Lastly, Ms. Brennan expressed her dismay that her complex did
not have a children's playground. Chairman Sandoval asked if
Ms. Brennan was testifying in supporit of A.B. 152 and Ms.
Brennan stated she was in support of the bill.

James Mastrino testified he lives in west Las Vegas, across from
Spanish Trails. Mr. Mastrino explained his experience of being
attacked on the common ground of his complex near the swimming
poocl. He went on to state the board of his association is doing
nothing about it and he feels he has no egual rights and the
CCE&R's are not being fulfilled.

Judi Root, private citizen and resident at Quail Estates, Las
Vegas, stated she presently has z lawsuit against her board, not
against the association but agsinst the board because of the
acts they carried out. She feels she has had her first
amendment rights taken away because the board does not allow
freedom of speech at the board meetings. Ms. Root alsc
addressed the fact that whenever there is a problem everyone
rells you to "read your CCiR's". She understands such things as
maintaining your property in a good manner comes under the
CC&R's, by-laws, and/or rules and regulations. Howaver, the
problem is the rules are written by the developer who does not
even live on the premises. Yet, the only way to change the
rules or bylaws is to rewrite them and a 75% passage is
required. Ms. Roolt expressed her dismay in the association,
board members, and the residents, because they are all acting
like kindergartners rather than adults. The management company
and their secretary are paid by the residents yet they will not
act in any fashion withcut first checking with the board. She
feels the passage of this bill is extremely important. Ms. Root
thanked Mark Sawyer and Channel 13 for announcing today's
meeting.

Jean Georges, a private citizen residing at 701 Ranche Circle,
Las Vegas, testified that he was a member of the Community
Association Institute Legislative Acticon Committee; however,
today he was testifyving as a homeowner and as a private
mediator. He feels the passage of A.B. 152 is extremely
important because it represents choices and opticens for beth
homeaowners and boards for a faster, less expensive, time
consuming, traumatic resolution. He hears horror stories every
day as a private mediator. In most cases, none of the
participants wish to take the case to court. He felt the bill
provides a twoe—fold purpeose. First, it provides an alternative
for boards and homesowners to resolve their dispute; and
secondly, by directing the disputes to mediation or arbitration,
the communities become aware that these dispute resolutions are
available.

Mr. Georges also expressed his concern with the way mediators

would be paid and felt the method of payment should be
consistent with how arbitrators are paid. He also faels that if

http://www.leg.state.nv.us/Session/68th] 995!min31}§§{§:7l§)2 14 txt 5/18/2015



arpitration is binding it should remain so and a1l the outs for
appealing tao the courts should not apply.

Mr. Schneider asked if Mr. Georges would eniighten the committee
onn what happens when there is & lawsuit pending before an
association.

Mr. Georges stated, of course, any litigation is stressful.
Further, the entire area 1s turned into a battleground involving
the children as well as the adults. It eliminates any sense of
peace and quiet that property owners have. A dispute cover the
building of & fence erupts into secondary disputes and both
sides become angry. Mr. Schneider also commented that during
litigation in an association, virtually all property sales conme
to & halt. You cannot sell your property because nc title
company will insure property with title insurance with a full
blown lawsuilt underway. It alsc affects the property value.

Michael Mack, 4800 Merlin Parkway, Las Vegas, a private citizen,
testified he was in favor of A.B. 152; however, although he
feels the bill will do a lect of good, it dees not go quite far
enough. He further stated that most of the condominium
associations in Las Vegas are operating under CC&R's from 20
vears ago and the law being applied in Nevada is federal law
since the state law lacks details. Mr. Mack stated he owns
three condcominiums in three different states: Nevada, Hawaii,
and Utah. He believes Hawali's state law 1s very clear and
effective as relates to associations in that Hawaii's
legislature meets every year to redefine association laws. Mr.
Mack provided a copy cf cne-fifth of the laws that the State of
Hawall has adeopted, mest particularly invelving condominium
management which is attached hereto as (Exhibit D). Mr. Mack
would like to see Nevada pattern their laws regarding
condominium associations to that of the State of Hawaii. Mr.
Mack went on to provide the committee with examples of how
effective Hawaii laws were in relation to specific problems such
as liens, funding of the reserve account, and obtaining copies
of minutes. He also stated the State of Florida, since they
have so many <ondominiums, has some good laws on the books that
perhaps Nevada could pattern their laws from.

Allen Duke, Paradise 5pa, brand new condominium resident in Las
Vegas, testifiled that when he moved into his condominium he
learned the bylaws had been amended six times since 1586,
Although he realized he had to pay $75 per month for asscciation
fees he was not aware of a 10% increase in those fees and yet
ancther 10% increase and a 517 assessment. He stated these
assessments go back to 198t and he should not have to pay for
them since he did not reside in the condominium at that time.

Mr. Duke 1s & disabled veteran of World War JI1 and this is his
first real estate purchase.

Ms. Ohrenschall addressed Mr. Mack's previous testimony and
asked him why Spanish Oaks had no reserve funding. Mr. Mack
stated it was because of very poor management and the managers
absconded with many funds.

Chairman Sandoval closed the testimony on A.B. 152 and opened
testimony ¢n a companion bill, Assembly Bill 74, sponsored by
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Assembilyman Bache.

ASSEMBLY BILL 74 - Revises provisions governing use of units
in common-interest community.

Douglas Bache, District 11 Assemblyman, Las Vegas stated A.B. 74
had been previously heard in Carson City and then introduced Jim
Banner.

Jim Banneyr, private citizen residing at 2533 Leotis Hill Drive,
Las Vegas, and former legislator, spoke in favor of A.B. 74 and
further stated he believes the CC4R's in Las Vegas are scattered
all over the town with different descriptions for each--nobody
knows what is going on and who to talk to when a problem arises.

Mr. Banner stated he had read the CC&R's and had them
reviewed by other people with more knowledge of CC&R's than
himself, and at that point he was happy with the contents of the
CCaR"s. Mr. Banner further stated that soon after moving into
his new residence a tenant filed suit against him and in his
opinion this suit was filed to personally annoy and harass him.
Mr. Banner stated that due to this annoyance and harassment he
was hospitalized with heart problems, and the association's
ruling was made as if nothing had happened, but Mr. Banner
stated again that he was nospitalized with heart problems due to
the annoyance and harassment made by this suit. Mr. Banner
still feels changes need to occur in the laws bescause if someone
wants te file a lawsuit they can dc sc but the moving party is
the name of the association rather than the individual so0 you
den't really know who is suing you.

Mr. Banner stated he would like to see some amendments in A.B.
74 which would inciude no retrcactivity or nc ex post facto,
whatever language is preferred by the LCB. Mr. Banner further
stated he would like to be invited to be on any subcommittees
relating te A.B. 74 or Mr. Schneider's bill, A.B. 152 as long as
there were no conflicts between the two bills. Chairman
Sandoval stated there would ke subcommittees formed in relaticn
to A.B. 74 and A.B. 152 and thanked Mr. Banner for his
testimony.

Andy Maline, Vice President of the Southern Nevada Chapter of
Community Asscciation Institute of Southern Nevada, spoke in
opposition to A.B. 74 stressing that it would be disastrous to
gridiock the process of amending bylaws. Ms. Buckley stated her
understanding cf A.B. 74 affects vyouth, occupancy, and
alienation only. The testimony the committee heard on Mr.
Banner's case had to do with him using a saw mill in his garage
after he had moved in. Mr. Maline, referring to Mr. Banner's
situation, stated he believes occasional use of your garage to
build a bookcase would be okay but 1f it is ccnstant, you have
to consider the neighbors, the noise level, and whether it is
for gain, employment or business. Mr. Malines thinks the
democratic process should prevail and he does not see how A.B.
74 would work at all.

Mr. Anderson asked if Mr. Maline had reviewed the laws from
Hawaii that were presented to this committee. Mr. Maline stated
he had read those laws and has worked for the past year on the
committee that designed A.B. 152. He felt the committee needed
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to look at NRS 116 which has adopted and aprlied the Uniform
Common Interest Ownership Act. This act develops uniformity
across the states and the asscciations can apply the uniform act
or cheoose not to. He discussed the guorum requirements of the
uniform act and the proposed legislation.

John Leach, Attorney at Law and President of the Community
Asscciation Institute of Southern Nevada, stated he was going to
testify in favor of A.B. 152 but after listening to Mr. Maline's
concerns he changed his mind and stated he was very much opposed
to this legislation. Mr. Leach's concerns were that of section
1, "subject to provisions of the declaration” and the
reguirement for somewhere 100% of the vote for CC&R's. Mr.
Leach alsc stated that subsection 3 discusses bylaws. He
informed the committee that a bylaw is a document that discusses
procedures within the association, not restrictions on youths,
occupancy, or alienation. Those items would be governad by the
deciaration nof the bylaws. The bylaws make up the annual
meetings, special meetings, elections, definitiocns, etc. He
reminded Che committee that the developers make these documents
hefore any homeowners are residing there and within time the
homecowners need to amend them so they have the ability to adapt
and adjust within those prepared documents. By imposing a 100%
agreement by the homecwners you creaste enormous difficulties.

He stated that 75% agreement is currently toc high and
unrealistic. Mr. Anderson stated the common interest statutes
in this state have only been on the books since 1881 and were
amended in 1992 and wondered if Mr. Leach provided testimony at
that time. Mr. Leach stated that a 1iaw partner of his, Michael
Buckley, participated in those discussions but he perscnally was
not invoived at that time. Mr. Anderson asked if he was
familiar with the Hawail legislation discussed earlier. Mr,
Leach stated he was familiar with some portions of it because
they do try to keep informed of what other jurisdictions are
doing to learn from their experiences. Mr. Anderson asked Mr.
Leach if he felt there were major problems in existence
regarding the current system for addressing common interest
ownership problems. Mr. Leach stated that under the current
laws, NRS Chapter 116, he did nct consider there to be major
prchlems. He does not feel that, like Mr. Mack, we need to
change everything to the way Hawaiil has their laws set up. Mr.
Anderson asked how the legislature could change the apparent
"dictatorial pewer"™ that currently exists in the asscciatiocns.

Mr. Leach did not feel there was a way, through the
legislature, tc change one person's power cr contrel. He stated
there are over 600 homeowner associations in the valley and many
are run by honaorable upstanding people bhut there is nc way to
legisiate the dictatorial individual. In addition, there are
procedures within each associations' declarations to remove
board members. There is a mechanism in place for this if
necessary. Perhaps the homeowners are not exercising their
rights under the CC&R's to accomplish this.

Mr. Perkins stated he understood that having an unanimgus vote
is restrictive if not prohibitive in the amendment process but
he was troubled with somecone coming before the committee to
oppose a bill and not vifering them an alternative. He asked
Mr. Leach what alternative he may have to protect the rights of
the individual who buys a home based on existing CC&R's, spends
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money to create a workshop in his garage because it is allowed,
and then is later threatensed by homeowners that he will no
longer be able to keep his workshop. Mr. Leach discussed the
grandfathering-in clause that is usually used in enacting
amendments and in fact he counsels his clients that they cannot
pass one rule and then later on take it back. Before you cculd
charnge the way someone uses their garage the way he was
originally allowed to use it, the asscciaticn's members have to
adopt and amend the CC&R's by 75% to 80%. This is very
difficult te deo. He conveyed to the committee that amendments,
because c¢f the high percentage of guorum reguired, do not pass
regularily.

Eleissa Lavelle, Attorney at Law, Crockett & Myers, Las Vegas,
stated she has been an attorney for 18 years and currently the
majority of her law practice iz representation of homeowners
assocliations, individual homeowners, and developers. She is
alsa chairman of the Legislative Action Committee of Community
Associations Institute and has been working closely with A.B.
i32. 5She is a strong supperter of A.B. 152 "with some changes".

They recognize the cecncerns of various members of the community
and are addressing those concerns specifically in twe areas to
make amendments to A.B. 152. One area is primarily the great
length of time it takes these cases tc go through litigaticn and
that usually litigation exacerbates the proklem rather than
fixing it. The other area cof concern is that the bill does not
cover certain properties that do not necessarily f£fit with the
associations. BShe believes arbitration would create a forum
composed of people that homeowners and associations could trust-
—thelr peers. 5She stated they are working within the community
to address the concarns everyone has and focus on the proper
divizion each concern may address for instance, consumer
problems or real estate problems, and they want to find the best
place for the process because she feels it is an important
PIOCESS.

Ms. Lavelle stated there are two separate distinctions hetween
the Hawaii law versus what 1s currently proposed in Nevada: 1)
arbitration is by cheice in Hawali rather than mandatory: 2)
the difference here is the confusion as to whether there is a
trial including the introduction of findings of fact and
conclusicns of law. Ms. Lavelle concluded that she would like
to be invited to subcommittees on these bills when s0 formed.

John J. Delmazza, Las Vegas resident, stated he supported the
passaqge aof A.B.152 and further informed the committee that he
sal ot the board of directors for his association for
approximately three years. However, on Octecber 23, 19%4, the
developer/declarant president fired four board membhers.
Currently, within his association there is an injunction in
place, bankruptcy proceedings, and temporary restraining orders.
The interim board immediately amended the CCE&R's which has
increased power. He feels they are in viclation of NRS 116 and
alsc his rights have been violated. He further discussed the
developar going bankrupt and therefore has not performed the
terms and conditions premised to the homeowners relating to
common areas and improvements within the complex. As
homeowners, theay cannct get 75% of the homsowners to amend the
newly amended CC&R's. He stated the current asscciation is
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Mr. Schneider commented that the law doss not have to do only
with associations. This law pertains to all preoperty that has
covenants over it so it pertains to single family residences
where there are covenants but you are not in an asscociation.
50, this is a very broad biil that is dgoing te require a lot of
work.

Chairman Sandoval stated once the subcommittee has been formed
anyone interested should stay in touch with Mr. Schneider.

There being no further business before the committee the meeting
was adjourned at 3:25 p.m.
RESPECTFULLY SUBMITTED:

. Joi Davis,
Committee Secretary

APPROVED RY:

Assemblyman Bernie Anderson, Chalrman

Assemblyman David E. Humke, Chairman
Assembly Committee on Judiciary

February 14, 19954
Page
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MINUTES QF THE
SENATzZ COMMITTEE ON JUDICIARY

Eixty—eighth Session
June 16, 1395

The Senate Committee on Judiciary was called tc order by Chairman Mark A.
James, at B8:30 a.m., on Friday, June 16, 1885, in Room 224 of the Legislative
Building, Carson City, Hewvada. Exhibit A is the Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senatar Mark A. James, Chairman
Senatar Jon C. Porter, Vice Chairman
Senator Maurice Washington

Senator Mike McGinness

Senator Ernest E. Adler

Senator Dina Titus

Senator O. C. Lee

GUEST LEGISLATORS PRESENT:

LAssemblyman Michael A. Schneider
Assemblywoman Dianne Steel
Assemnblyman Richard Perkins

STAFF MEMBERS PRESENT:

Allison Combs, Senior Research Analyst
Lori M. Story, Ccmmittee Secretary

OTHERS PRESENT:

Eric Coaper, Lobbyist, Las Vegas Chamber of Commerce

Greg Harwell, Lobbyist, California State Automobile Asscciation

Pzula Treat, Lobbyist, Nevada Judges Association

Eleissa C. Lavelle, Attorney, Lobbyist, Commenity Associations Institute

Andy Maline, Vice President, Community Asscciations Institute

T.R. (Renny) Ashleman, Lobhyist, Commission for Binding Arbitration/Dispute
Resclution Commission and Scuthern Nevada Home Bullders Association

Becky Lu Brcwn, PCAM, Owner, Community Consulting Services

John L. Gibkons, Investigator, Real Estate Division, Department of Business and
Industry

Jean Georges, Cltizen

Lansford Leavitt, President, Nevada Dispute Resoluticn Services

Pat Coward, Lobbyist, Nevada Assoclation of Realtors

Nancy M. Saitta, Senior Deputy Attorney General, Human Resources Division,
Office cof the Attorney General

Ben Graham, Chief Deputy, Clark County District Attorney, Lebbyist, Nevada
District Attorneys Associaztion

Richard Gammick, District Attorney, Washoe County

John C. Morrow, Chief Administrative Deputy, Washoe County Publiic Defender

Margaret Springgate, Legal Counsel, Governor's Qffice

Chairman James cpened the hearing con the first bill and welcomad Assemblyman
Michael A. Schneider to the hearing.

ASSEMBLY BILL 540: Increases monetary limits relating to small claims in
justices' courts.

Senator James asked the assemblyman to explain the purpose of the bill, since the
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ILegi slature had addressed the same issue in the last session. Mr. Schneider
expleined he brings the bill because he was not involved in the "backgreound
negotiations” during the last session. He noted many businesses, particularly autoe
dealers and rezl estate companies, must discount thelr claims zgainst parties in
order to gualify for small claims court. Tf these businesses cannot meet the 53500
cutoif to get into small clazims courts they must pay an attorney to represent them.
Thu:, he said, there is a lot of suppert from the business community for a raise in
the dollar limit.

Mr. Schneider admitted the judges are not in favor of this measure, noting "they
naver iike it," but, there were discussions held with them and they "signed cff on
it."™ He reported the original small claim limit proposal was for 510,000, but the
compronlised Iimit came in at $5000. Senator James interjected that Paula Treat,
Lobbyist, Nevada Judges Association, was indicating from the audience that the
judges concurred but were "net acting on free will." Mr. Schneider disagreed,
noting Ms. Treat zlways zcts on free will.

The assemblyman explained the filing fze was raised to 585 for any smail claims
in the $3500 to $5000 range. This, he reported, made the judges more agreseable
to the concept.

Senator James asked the witness how this proposal will help the public. Mr.

Schneider replied it will help the small businessman, who is part of the public. This
bill will save these small businesses "510,000" in attorney's fees needed to defend

g 510,000 claim in court, the witness testified.

Senator Lee observed that the ftrue answer to the chairman's last guestion is this

pill will not help the public. He obssrved the tastimony was that the small

businesses were discounting their claims in order to qualify for the small claims
court, and as a result the members of the public who are the subiects of the claims

are facing a smaller claim. This would appear, the senator noted, to be more of a
benefit to the public than raising the limit. He stated he is willing to agree this is
a small businessman's bill; but te help the people, the law should remain the same

as 1t is currently.

Eric Cooper, Lobbyist, Las Vegas Chamber of Commerce, explained the chamberx
of commerce likes this bill. In fact, they preferred the original limit request of
$10, 000, and the $5000 figure 15 a compromiss. He admitted the limit was raised
at the last session, but he reminded the committes there is a great deal of
discounting done by the businesses, which costs them guite a bit of money.
Additionally, the business people are developing the skills necessary to effectively
use the small claims courts and weould prefer to be able to use them more often.

For these reasons, the chamber believes this is & good bill for the small business
pPEerson. He pcinted cut that these small businesses are owned by members cf the
public.

Mr. Schneider added that Judge Nancy Osterly, a constituent of Assemblywoman
Barbara Buckley and the chairman, met with a subcommittee held by the Assembly
judiciary committee and negotiated for this $5000. He teold the committee that Ms.
Buckley not only supperted the measure but is a spensor of it Senator Porter
suggested the committee look to the merits of the bill, rather than the sponsorship.
The witnesses stepped down.

Greg Harwell, Lobbyist, Californiz State Automobile Association, spoke in
opposition to the bill. Mr. Harwell spoke from prepared testimony (Exhibit ).
When asked what the highest amount allowed for small claims was in the couentry,
he stated the criginal proposal for $180,000 would have made Nevada the highest,
but he could not say which state currently has the highest limit.

When Mr. Harwell noted small claims courts would limit the amount of pretrial
discovery done for a substantial monetary clzaim, the chalrman interjected that most
actions in small claims courts are for unpaid billis, which do not really reguire much
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discovery. Mr. Harwell countered that is not necessarily true. In California there
are more and more perscnal injury cases being filed in small claims court. The
chairman replied the only real concern would probably be the assertion of an
affirmative defense to counter such a claim. He asked the witness if this is so.
Mr. Harwell agreed this may be one of the problems, but it has been his experience
in Califernia that "unscrupulcus law firms would--for a fee--script out a2 case and
send the plaintiff off teo small claims court” where they would meet up with an
unprepared and unsophisticated defendant. These defendants would be unable to
respend to the scripted attack of the plaintiff who was cozched by the attorney.

Mr. Harwell concluded his testimeony, noting 33500 is an appropriate amount for
small claims court, where pecple come tc settle their differences without a lot of
"hassles."

Ms. Treat spoke next, stating, when asked, that she was speaking neither for cr
against the bill, She explained she finds herself in an awkward position because
she i1s friends with the proponents cof the kill. On the other hand, the judges
assoclation negotiated the same issue last session, in good faith, with then-Senator
Matt Callister, who promised 1t would not come up again. She represented that
duriag the processes cf the subcommittee hearings con the issue this session, she

was faced with a group of people who were adamant that something be done. Ms.

Treat testified that when the subcommitiee asked her if $5000 was alright with the
judges, her reply was, "If we have to go, 55000 is as high as we {can] go."

Ms. Treat explained she finds herself in a "catch-Z22" because if nothing is done

this session it will be brought up again next time, and if something is done this time
it will be brought up again next time. The issue dcoes not seem to go away, she
emphasized. The judges asscciaticn feels they are the people's court, she testified,
and if Nevadz raises the limit to 550080 they will have the second highest limit in

the country.

Senator James declared he has learned his lasson. He ncted the issue was
thoroughly examined and debated during the previous session, znd he is hard-
pressed to understand the need. He asked the committee how they feel zbout the
issue,

Senator Adler pointed out the committee has already passed a measure which

allows businesses to hire an agent, who is esxperienced and adept at handiing these
small claims matters, to represent them effectively. This gives the businessmen

a major advantage over the average consumer who would be faced with the action

in small claims court, he observed. He asked someone to address that change in
relation to this proposal.

Ms. Treat agreed with the senator. B5She noted there are many bills around which
could negatively impact the state courts, which are already burdened with full
calendars. There are not enough judges, nor encugh financial bkacking, she
testified, to hire perscnnel to process all the work the ceourts fazce. She asked the
Legislature to take an oppertunity, in scme interim, to examine the lower courts in
an attempt to gain a clear perspective of their situztion and to examine possible
ways to make them work better.

There was no further testimony on Assembly Bill {(A.B.) 540 and the chairman
closed the hearing. He moved teo the next pill, brought by Assemblyman Schneider,
A.B. 152.

ASSEMBLY BILL 152: Requires arbitration or mediation of certain claims relating
to residential property.

The assemblyman explained this bill is very important to the citizens of Clark

County, as well as being a good step toward tort rsform. Mr. Schneider reported

that currently 60 percent of all people in Clark County live under some type of
community association. Virtually all the new homes being built in the county are

in an association. This is supported by the city and county government hecause

it shifts some of the governmental responsibilities teoc the associations which are like
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"mini-cities," the witness said, with thelr own "iittle" governments, poelice forces,

etc.

Unfortunately, these mini-cities are without real enforcement authority and the
residents and boards of directors are at war with each other, the assemblyman
reported. There have been efiforts tc devise a solution to this problem, Mr.
Schneider said, with representatives of the Community Associations Institute (CAI)}
working with the assemblyman to draft this legislation. He repecrted there was
much public testimony on the preoblem during hearings held in the Assembly, and
many stories were told of the extent to which the animosity exists between these
boards and the residents of the community.

This bill proposes for any preblems between the residents of the community or the
raesidents and the board, Mr. Schneider explained, the parties go to arbitration or
mediatien, rather than court. He opined this first step will result in most of the
dispute being resolved before they make it to court. Especially since most of the
disagreements end up as personality conflicts, rather than conflicts over
substantive issues, he stated. Sesnator James asked how it is decided whether
mediation or arbitration is used. Mr. Schneider told him the parties must choose,
and they must both agres.

Mr. Schneider told the committee the Assembly had amended the bill, but it did not
come out of bill drafting guite as intended, and thersfore, there are scme small
changes to be made, a5 time allows. He reported the Assembly ways and means
committee apprcved the bill due teo its minimal fiscal impact. He noted the Real
Estate Division requested the bill become effective Januzary 1, 1896, and there is
no oppesition to this request. He offered fo answer questions from the committee.

Senator Porter told the witness he had resd newspaper articles which told of these
community problems, referring to the parties involved as "condo commandos."

This is because the problem is way out of hand, with physical asszults and

emotional and psychcliogical warfazre. This bill is very much needesd, he opined, zand
offered his support for the bill. Mr. Schneider informed the senatcor the bill covers
all real property that is covered by covenants. The assemblyman turned the floor
over to the next witnesses, whe were there to explain the tecnnical aspects of the
bill.

Eleissa C. Lavelle, Attorney, Lobbhyist, Community Asscciations Institute, and Andy
Maline, Vice President, Community Asscciztions Institute (CAI) came forward. The
chairman asked the witnesses if the bill allows the parties to chocse from medization
and arbitraticn that is binding or nonbinding, depending upon theair agreement. Ms.
Lavelle responded affirmatively. He asked if the parties could then £ile an action in
court and go to trial. He asked also what would be the effect of an adverse,
ncnbinding arbitration.

Ms. Lavelle reported the lntent was to provide some "bite" to the law because it

is believed 1t 1s important that people understand the significance of the arbitration.
It is not simply one more layer of bureaucracy that people would have to go

throogh. If the award made by the arbitrator is not bettered by the court, should

the parties proceed to that venue, then the party taking the action te court wiil be
bound te pay the attorney's fess and costs of the oppesing party, she explained.

Thus, the law should make the parties pause to consider whether the court action

is really justified and worth the possible expense. It is not the intent to foreclose
access te the court, but it is important to make the arbitration a legitimate means

of resclving these confiicts.

Senator James asked i the losing party would have to pay only the attorney's fees

and costs for the court action, but not the arbitration. He read from the bill. Ms.
Lavelle replied the senator is correct, and it would be the costs incurred after the
filing of the petition for rehearing or a complaint for suit. The intent of the bill is
to make it clezr that the costs incurred after the trizl de novo cr the rehearing is
requested, would be those paid by the party that reqguested the rehesring or trial

and still does not receive a better award.

http://www.leg.state.nv.us/Session/68th 1995/minyes/eR 61 6.1xt 5/18/2015



Page 5of 14

Senator James opined it would not be a rehearing i1f the matter is moved from the
arbitrator to the court. Ms. Lavelle stated it was her understanding the parties
would only have one arbitrator. Senaztor James agreed with the witness. He noted

the parties are entitled to chellenge the decision collazterally on the basis of fraud
or the arbitrator exceeding his authority, without having to pay the atterney's fees.
Ms. Lavelle explained that any time the matter proceeds to court the parties will

be exposed to fees, a5 the bill is currently drafted. She expressed her preference
to allow the parties to challenge the hearing cellaterally without having te pay fees
of the other party.

Ms. Lavelle explained the bill is designed to allow the parties mediation, if both
parties agree to it. If the mediation is not successful, or if a decision cannet be
made, or if nc mediation is sought, the matter will go to azrkitration. The parties
can elect to make the arbitraticen binding, in which case there is no court review;
or they can decided to have nonbinding arbitraticn, with the option of a rehearing
nefore the court or filing for 2 trial de novo before the court. Therefore, the
exposure to fees only applies to arbitration and not mediation, the witness stated.

Mr. Maline spoke next, telling the committee the history of this bill. He ezplained
the bill is designed to cover all property with covenants, even those with no
architectural committee or board of directors to enforce the covenants. This bill is
unigue to Nevada, he told, and it is beneficial to the citizens bescause it provides a
low--cost and expedient means of dispute resclution. He voiced support for the

Real Estate Division's request to postpone the effective date of the bill.

Ms. Lavelle told the committee she has bkeen very active in the process of drafting
this kill. As an attorney that works with community associations, she stated, she
has noticed the same issues develop over and over again. The need for the
assoclation to repeatedly defend the same issue is very costly to all the members

of the association. This bill will provide a means to guickly, easily, and expertly
resclve the disputes in the communities.

She explained there are some changes tc the bill being raquested. They relate to
section b6, Ms. Lavelle told, and one weuld add a reguirement that the fees charged

by the arbitrators and mediators should be provided te the litigants in order ta allow
an informed choice. The second change would be a minor word change; the

requirement that the parties cffering the mediation or arbitration should be trained
in one or the other, but not both. Thus, if the service offered is mediation, it
should not be a requirement to be trained in arbitration, she explained.

The chalrman pointed cut the bill says the board "may reguire" that they have
training. Ms. Lavelle responded it is the hope that they will have the training
because it is one of the chief components of the bill. The senator read the section
again and the intent was clarified to be the board may require proof of the training.
Finally, Ms. Lavelle noted, the bill currently incliudes an incomplete list of the
sources for arbitrators or mediators. She asked that the list be expanded to include
2]l possibilities such as the American Arbitration Assoclaticen, Nevada Arbitration
Association, Communities Associations Institute, Nevada Dispute Resolution
Service and Mediators of Southern Nevada, Inc.. Another alternative would ke to
remove the list altogether.

Senator Adler interjected thers seems to be no real utility in listing the groups,
because they could change over time. He supports requiring training in either
mediatlion or arbitration, but there are other persons who may have expertise in the
area, but would not appear on the list. Ms. Lavelle reiterated the group would
support the alternative of listing no specific groups.

Jenator James asked what section 10 of the bill intends to do. Ms. Lavelle
explained this portion of the bkill was an add-on, which would be explained by
another witness. I1.R. (Renny) Ashlemzn, Lobbyist, Commissieon faor Binding
Arbitration/Dispute Resolution Commissien and the Southern Nevada Home Builders
Association, came to the stand to explain section 10. He stated this section
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contains language that is5 in California law which allcews the posting of a bond
rather than depositing funds to cover the costs of special add-ons in & construction
project.

Mr. Ashleman explained depositing these funds, along with the necessary tracing
and tracking of it, is quite bothersome. In %% percent of the cases the money is
paid over, he explained, and posting a bond toc cover those cases where it i1s net
paid over would aid in cash flow and tracking, for both the escrow company and
the developer. Senator James asked the witness to backtrack a bit to page 4 of
the bill which refers to Nevada Revised Statutes (NRS) 116.4110. He asked him
to explain.

Mr. Ashleman told the chairman this is a section of the Uniform Common Interest
Ownership Act, which talks about what happens to variocus kinds of deposits that

are made by the purchaser in a reasl estate transaction. The chairman read section
10, subsection 1(a)-(c}, asking the witness tc confirm his understanding of the
provision. He noted the declarant is the builder and the deposits must be placed

in escrow and held until: the deposit is delivered to the declarant at clesing (as part
of the purchase price); delivered to the declarant because of the purchaser's default
(the liquidated damages provision of the act); or released to the declarant for an
additional item, improvemant, optlcnal item or alteraticn (if the purchaser wanted
tpgraded carpet or the like). He continued to read the section and asked if this
section was being removed because a bond was being posted, rather than the

deposit madse. Mr. Ashlieman agreed, adding the idea of making the deposits intoe
escrow is to protect the purchasers shculd he have geoed reason to back out of the
purchase. He noted the bond weuld he more than adequate to cover these

concerns. The chairman expressed confusilon.

Senatcr Adler pointed out his concern with dsalings with bonding companies. It
is typical to end up in litigation with bonding companies that do not pay. Mr.
Ashleman explained he asked the regulators in California if there 1s a problem of
this nature. They report they do not have such problems, pessibly because the
amounts are relatively small, he reported. He explained that ordinarily a master
bend is purchased which is for a good sum or money, then individual segments of
the master bond are inserted intoe the indiwvidual fransacticns. The bond segment
amounts are not grezt, he explained. The senator opined that, "telling scmeone
they can sue a bonding company is not doing them a favor."™ Mr. Ashleman
explained there are very few instances where the purchase dces not go through.

The chairmar asked the witness if section 10, subksection 1 refers to the purchaser
who 15 putting up the money. Mr. Ashleman agresd. The senater asked if

subsection 3 refers to the builder. The witness concurred the declarant is the
builder, The chairman asked what the purpcse of this secticn is. Mr. Ashleman
replied the builder mainly wishes to aveld the bookkeeping preoblems that arise with
all the miscellaneous deposits that must be made and tracked.

Under subsection 3(c), the chairman asked, what 1f the bond is 1n an amount of
55000, for example, and the declarant gets the bond released for the puarchase of

scme item or improvement that costs less than $5000. Mr. Ashleman opined this

would not occur because the bend would stand for each of the separate elements

in the transaction. When an upgrade is ordered by the purchaser it is paid for by

the builder up front, he stated. The witness opined the language in subsection 3

of section 10 simply mirrors the language already in NRS 116.4110. BSenater

James interijected this was with the excepticon of the language in subsectieons 1 and
2.

Mr. Ashleman emphasized the bond was only released as to the amcunt of the item

or improvement, the bond is not redelivered or surrendered. The senator did not
belisve that is what the provision sazid. Mr. Ashlieman disagreed. He stated when

a bond is given up it is delivered, which accounts for the first two subparagraphs
in subksection 3. Subparagraph, {(c} says the bond is released for an additional
item.... Here, the witnzss opined, "released" is a technical term talking about the
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relinquishment less than the whole. This is a different term than "delivered” which
is used in the subparagraphs above. He stated he is willing to consider language
that might clarify this difference.

The chairman asked if it includes the "stuff in lines 5-8." Mr. Ashleman responded
it does not. Senator James stated it might not be important, but it seems tc him
the language in lines 5-8 should be included in subsection 3. Mr. Ashleman could
not say why subparagraph (c) of subsection 3 was included. He referred tc section
10, subsecticen 1, lines 3 and 4 of page 5, noting the funds referred to here are
aiways passed directly through. There is never any bond on these funds, he
reported. Senator James suggested the language in lines 5-7 of page 5 should be
reinserted in subsection 3(c) in order to clarify the intent. The witness did not
object to this change.

The next witness to speak was Becky Lu Brown, ECAM, Owner, Community

Consulting Services. Ms. Brown stated, despite comments made by previous
witnesses, community associations are a positive means of ownership. The
problems experienced in them also occur outside the associated ccommunities, she
cbserved. Ms. Brown explained she is a private sector consultant who specializes
in management and process consulting for public and private communities. 5he
stated she has many years of experience in the field.

Ms. Brown reccommended the passage of A.B. 152 with the discussed

amendments. She opined that arbitration is a positive way of dealing with the
problems that arise in these communities. She voiced particular support for the
concept of naming all or naming no dispute resclution services in the statute. She
stepped down.

John L. Gibbons, Investigator, Real Estate Division, Department of Business and
Industry, came to the witness stand. Mr. Gibbons stated he appesars as a
representative of the Administrator, Joan Buchanan, who was unables to attend.

He sald the division is in support of making the effective date of the law January
1, 19596. This is because the appropriations needed to effect the change will not
be available until October 1, 1995. The division will nead some time to prepare
befcre the change takes effect, he reported. Mr. Gibbons stepped down.

The next witness to come forward was Jean Georges, Citizen. Ms. Georges

cffered a copy of her prepared statement (Exhibit ). She informed the committee
that the third page of her testimony contains some suggested amendments. These
can all be disregarded, except the amendment to page 4, section 6 and section 9,
she said, as they have been addressed.

Senater Titus asked to note for the record that Ms. Georges is an expert in this
area, whom she has known since 1989, when other legislation in this area was
started. The next witness to speak about A.B. 152 was Lansford Leavitt,
President, Nevada Dispute Resolution Services.

Mr. Leavitt voiced concurrence with his colleagues noting this is a very important
bill. He spoke of one dispute that ended in a 2-week trial cocsting in the
neighborhood of $50,000 in legal fees. That dispute could have been remedied
through the process proposed 1n this bill, he opined. Mr. Leavitt expressed support
for the bill and the proposed amendments.

Mr. Leavitt told the committee the Nevada Dispute Resolution Services is a non-

profit corperatieon that was formed in cooperation with the national judicial college
and the juvenile/family court judges. The corporation has censiderable experience

in training and also in providing services of mediation and arbitration throughout the
state. Also, the corporation has been responsible for training arbitrators for all the
state courts, he reported, as well as for the state bar association. Currently, the
organization is administering the real estate contracts disputes for the Reno/Sparks
Association of Realtors and for Incline Village. Because of the vast experiesnce of
the organization, the witness asked either it be included in the listing of
recommended arbitraters and mediators, or alternatively, that no list be provided

in the statute. This concluded his testimony.
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Finally, Pat Coward, Lobbyist, Nevada Associaticn of Realtors, came forward to
support this bill. He stated the association feels it is goed legislation and very
much needed. He offered to answer questions. There were none and he stepped

downn. There were no more witnesses to testify in support of or cppositlion to A.B.
152 and the chairman cicsed the hearing. He moved to the next bill.

ASSENBLY JOINT RESOLUTION 38: Urges congress to reguire application
for passport for child to be signed by

both parents under certain

clrcumstances.

Nancy M. Saitta, Senior Deputy Attorneyv General, Human Resources Division,

Office of the Attorney General, came forward to bring Assembly Joint Resoclution
[A.J.R.) 38 to the committee on behalf of Assemblywoman Dianne Steel. Ms,

S5aitta reported the resoluticn, in conijunction with other pending legislation, will
provide a significant step toward protecting children of Nevada from international
abduction.

In 1894, the U.5. State Depzazrtment reported over 1857 instances of international
abduction, the witness reported. Nevada had 17, she said. It 1is very important for
the state to make an =ffort to protect chiidren from beceming victims of this crime.
She urged the committee to support the adopticn of this resolution. Senator

James noted the situation is tragic, and Ms. Saitta responded the children who are
abducted are zslmost never reunited with the parent left behind. Ms. Steel arrived
at the witness table and simply echoed the statement of Ms. Saitta.

Senator Porter veoiced concern with the wording of lines 20-21 of the resolution.

He opined that joint custody arrangements should require the signature of both
parenrts. Ms. Saitta agreed that both parents should have to sign in all instances.
Ms. Steel responded that the primary physical custodial parent should be able to

take a child in thelr custody to London, for example, on vacation. The senator
could not agree, noting he has personzl experience in this area. He emphasized
that joint custody should provide eguzl legal rights to both parents, not only the
parant with primary physical custody. Ms. Steel zgreed with the senator in the
situation where there arises a dispute between tLhe parents.

Ms. Steel voiced the hope that Congress will recognize the importance of thie issue
and change their policy. There was no further testimony. The vice chairman
closed the hearing on A.J.R. 38.

Senator James opened the hearing on the next bill.

ASSEMBLY BILL 624: Defines "deadly weapon" for purpose of imposition of
additional penalty for use of such weapon in commission
of crime.

Ben Graham, Chief Deputy, Clark County Ristrict Attorney, Lobbyist, Nevada
District Attorneys Assoclation, addressed the committee noting A.B. 624 arose
over discussions about deadly weapons, especially those considering battery with
a deadly weapon and crimes whose penalties are enhanced because of the use of

a deadly weapon. The Assembly judiciary committes, from these discussions,
concluded there are two different definiticons for deadly weapon.

Adssemblyman Richard Perkins and Richard Gammick, District Attorney, Washoe

County, came forward to explain the bili. The bkill is an attempt tec provide some
consistency in the definition, Mr. Perkins told, because it 1s freqguently difficult to
make interpretaticns in the line of duty as pclice cfficers. There is always the
question of how the state supreme court will stand when cases dealing with deadly
weapons are brought before them, he added.

Mr. Perkins explained it is very difficult to tell somecne whose family member was
¥illed with a claw hammer that such a weapon is not a deadly weapon. He opined
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there is a need to determine, on an individual basis, what a deadly weapon is and
allow a jury to make that determination based on the facts of the case. Senator
James asked if the enhancement aspect of deadly weapons charges would apply

to murder, because murder, by definition would have to result from z dezdly
weapon. Mr. Perkins noted thes enhancement aspect of the definitien is aimed at
things that are shocking to the general public.

Senazteor James noted that subparagraph c of subsection 5 refers to murder, which

is always committed with & deadly weapon. Thus, a charge of murder would

always be enhanced through the use of a deadly weapon, "pbecause, 1f they're

dead, whatever you used on them was deadly,”™ he said. Mr. Perkins responded he
understands the senator's observation but noted when weapons are used that

shoct the public, the public is interested in punishing those crimes more severely.

The senator noted that hands would be the only item excluded from the deadly
weapons enhancement to murder because they are net considerecd an instrument.
Thus, for murder, what this bill really is, is an automaitic doubling of the penalty.
Mr. Perkins could not disagree. There have been decisions handed down by the
supreme court which ruled things such as steel-toed boots are not deadly weapons.
However, the assemblyman noted, Justice Mowbray, in a dissenting cpinion asked
someone to explain to the dead person how steel-toed boots are ncot deadly
weapoens. This bill is designed to address the inconsistency brought by the
supreme cocurt decisions such as this, the assemblyman asserted.

Senator James, noting that murder is a separate case because it always involves

a deadly weapon, asked the assemblyman what policy was being effectuated by

the law. Crimes such as robbery, sexual assaclt or kidnaping are different
situaticns, he observed, where the policy of the law would make the difference in
whetther the 2nhancement was brought or not. He asked if the state 1s attempting
to stop people from using guns beczuse they are inherently dangerous, or is thers
no desire to make a distinction between a gun and a candlestick, for example, and
thus make no statement about the use of guns specifically.

Mxr. Perkins responded tec the gquestion of whether the candlestick would be za
deadiy weapon, noting it would depend on the circumstances of the crime. If the
candlestick 1s used to strike someone over the head, it might be considered a
deadlly weapon, he opined. If, however, the assailant swung the candlestick at the
victim's knees, it would most likely not be considered a deadiy weapon. It has
been his experience, he noted, that is how the jury would decide the gquestiocn, by
examining the circumstances.

Under the bill, the chairman asserted, if an assailant swung the candiestick at
someone and missed it could still bhe a deadly weapen becaunse there still exists the
capability of causing substantial bodily harm. Mr. Perkins replied it was his guess
that neither of the two district attorneys sitting in the hearing would approve such
a charge. The totality of the circumstances should be the determining factor, he
insisted.

Senator Adler stated that when the Legislature is writing criminal statutes, it is
necessary to proscribe specific bshavior which everyone can understand as being
criminal. It is necessary to write the statute clear enough to be understood by the
"average guy." He observed that the possibility of charging assault with a deadly
weapon against an individual who swing a pillow in a piliow fight exists simply
becarse that same pillow could be used te suffocate the individuai. This is not
good because it gives the district attorney toe much discretion, he opined.

My . Perkins noted he understands the senator's concern about ambiguity, adding

he wished there were more statutes which were less ambiguous. Senator Adler

stated he has seen too many laws passed by the Legislature and arrive at the

supreme court only to be overturned. This results in some very gqullty people being
reieased simply because the Legisiature did a sloppy job, he insisted. Mr. Perkins
stated the "flip side"” of the situaticon is that because deadly weapon is s¢ narrowly
defined many guilty people are not given the penalty they deserved simply because
they did not use a firearm in the commission of thelr crime.
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SENATE BILL 416: Makes various changes regarding sentencing of perscns
convicted of felonies.

Senator Adler asked if this language appeared in other statutes of other states cr

of the federal government. Mr. Perkins could not say. The chairman observed the
rezl reason for this statute is to enhance the penalty of the crime. These penalties
have already been doubled with the passage of Senate Bill (5.B.) 416, the truth-in-
sentencing kill, he asserted.

Senator James again guesticned what the policy statement was inherent in the bill.
Thers is a qualitative difference between a gun and a candlestick, he opined,
because guns are made for killing, but with a candlestick there is 2 "fighting
chance”" the wvictim will not be killed. There is a policy to discourage people from
using guns, which are unguestionably deadly weapons. Tt is the goal fto discourage
the use of guns, because pecple always get killed with guns, he stated. If all the
criminals were out using candlesticks, there would be 2 loft less death involved in
crime, he stated. This bill, however, will throw guns and candiesticks into the
same arana. Mr. Perkins agreed with the caveat that the circumstances must exist
and the burden of proof must be met by the prosscutor.

Senater Adler asked whether an automobile or other motor vehicle would fall under
the "any instrument" descriptor. He wondered if the bill would double the

penalties for vehicular homicide or drunk driving with substantial bedily harm. Mr.

Gammick responded, he did not believe this would be the case because the bill
reguires the intent to be present. The chairman disagreed with Mr. Gammick,

noting the bill says, "used in a manner capable of causing substantial beodily harm, "

and driving when drunk is using an instrument {the vehicle) 1n a manner capable of
causing substantial bodily harm. Mr. Gammick opined such a charge would result

in a "tremendous discussion in front of 2 court."”

Mr. Gammick referred te the Nevada Supreme Court decision of Clem v. State,

1888, which specifically adopted a broader test. They did this by referring to other
states which have generally resolved the definitionzl question by resorting to a
functional test of how the instrument is used, he stated, along with the facts and
circumstances of its use. In Clem, the supreme court specifically adeopted this
definition, he insisted. The thing to remember, Mr. Gammick stated, is that a jury
is given the definition and they decide whether or not the situation reveals the
instrument to be & deadly weapon.

The {lem decision has since been rendered ineffective, due te a subsequent

decision in the case of Zcmbach, the witness explained, znd we arz in a mess. He
offered several examples cf how the deadly weapons enhancement would have

been useful in particular cases. This bill will heip law enforcement and prosecutors
do their job to get these vieclent criminals in prison where they belong.

The chairman pointed out the Senate had not bothered with issuves such as what

kind of knife was used in the crime; the Senate simply doubled the penalty for
murder with S.B. 416. He reminded the witness the purpose of the deadly weapon
definition is to get the enhancement of the penalty. With the truth-in-sentencing
bill the penalties have already been doubled.

Senator Titus asked 1f this law would provide the prosecutioen with another tool for
plea negotiations., Mr. Gammick replied in the affirmative, noting it is very effective
because it can be applied in many more crimes than the four listed in the kill. The
four in the bill are cases where parcle would not be zllowed, he explained, but the
enhancement could be applied in any number of cases.

Senater James stated he sees the proponéent's point, noting the bill shcould pass.
He did express continued concern about the language in lines 1 and 2 of page 2
of the bill. He asked Mr. Gammick to provide language that is closer to the Clem
definition, which talks about allowing the jury to determina the totzlity of the

circumstances and the functional definition. This is important because the
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language will be the jury instruction, he reminded the proponents.

Mr. Gammick stated he has the Clem definition with him. He read it, "A deadly
weapon is any object, instrument or weapon which is used in such a manner as to
be capable of producing and likely to produce dezth or great bodily injury." The
chailirman asked Mrx. Gammick to attempt to “tighten it up a little." The witness
agreed to try.

Senator Adler asked if the supreme court decision, which made reference to other
states, had mentioned cther states specifically, noting 1f this information was
evailable it would be easy to examine the cther states' statutes. Senator James
asked some work be dene to ensure Lhe definition i1s not overbroad.

John C. Morrow, Chief Administrative Deputy, Washoe County Public Defender,

spoke briefly in opposition to the bill, as it is drafted. He stated the chairman's
concerns are on target, because it is coverbroad. This definition has already been
gffectively discredited by the state supreme court. This concluded his remarks,
until there is a work session on the bill, he stated.

The chairman closed the hearing on A.B. 624 and moved to the work session.

ASSENBLY BILL 31i7: Makes various changes related to juvenile courts,
sentencing, crimes and punishments.

Margaret Springgate, Legal Counsel, Governor's Office, came to the table to explain
the ccnflict amendments to A.B. 317. Thes chairman noted none of these conflicts
are substantive. He referred to Exhibit E which was provided by the research
analyst. This document is a summary of the conflict amendments nesded for the
Governor's crime bill.

Ms. Springgate explained the conflict amendments, as well as the compromlse
amendments (Exhibit F). 5She observed there is & consensus among the legislators
and the public that there are more and more viclent youthful offenders, who need
toc be dealt with. Additionally, it is understood that many of the young criminals
really do not belong in the adult system, she stated.

Senator Washington asked for coniirmztien that a youth at the age of 16 who
commits a crime with a deadly weapcn will automatically go to aduit court. Ms.
Springgate explained that was the original provision in A.B. 317, but not in the
compromise amendment. She read the proposed amendment to section 1 of the

bill, as outlined in Exhibit F.

Additionally, Ms. Springgate explained, a child 14 years old cr zbove who is

charged with a sexual assault invelving the use or threatened use of force or
violence or the use of a deadly weapon shall be certified to adult court, unless the
court makes a specific finding that there were excepticnal circumstances, or the
child was ncot the principal =zctor in the offense, she explained. The goal here is to
have the court determine whether the child is "saveable," she explained. This

change is also outlined in Exhibit F.

Senator Titus asked where the ld-year-olds would be housed in the prison system.

She asked Ms. Springgate if she was aware of what Mr. Bayer, Director,

Department of Priscns, was pianning to do with these young offenders. Ms.
Springgate explained there is currently no special provision for housing these
juveniles. However, it is cleariy the goal of the director is to keep the inmates safe,
she stated, with some exploration being done abcut special hcusing at the new

Lovelock prison. 1t was estimated, during the criginal drafting cof the bili, that by
the end of the biennium there would be 27 children 16 vears cld and older in the
prison system, Ms. 3pringgate explained. Under the compromise, she estimated

the number to be fewer.

Senator James noted he had criginally voiced concern about the young inmates
because once they enter the system, it 1s very unlikely they will be anything cther
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than hardened criminals. The other concern with that fact is, they eventually will
be released from the prisons. He opined the changes are a fair compromise.

Senator Washington veiced support for the compromise as well. Senator Adler..
ncted the amendments sszem to address his concerns.

Senator Washington asserted that i1f the young offenders are caught at an earlier
age there may be a chance to salvage them and make them productive citizens
rather than hardened criminals.

Ms. Springgate noted that if the amendmenits that are preposed are found to be
acceptable, it may not be necessary to amend A.B. 393.

ASSEMBLY BILL 3B3: Makes various changes related te possession of firearms
hy children and increases penalty for sale of certain
firearms to children.

The chairman noted it will be necessary to change the amendment to A.B. 383
rather than trying to explain two different amendments. He asked the committes
1f they are comiortable with the proposed changes as presented so far and then
asked the witness to continue her discussion of the remaining proposals.

Moving to the habitual offender changes, she explained, the habitual vioclent felon

in A.B. 317 would be amended to include lewdness with a child under 14 as one

of the cifenses covered. Senater Adler asked to confirm the langunage from 5.B.

416 would be incorporzted intoc the habitual violent offender provision of A.B. 317.

Ms. Springgate concurred. He was pleased. The "big" habitual statute would

retain the language from A.R. 317 which provides for three felonies and then a
subsequent violent feleny will resulf in a discretionary habitual criminal charge, with
a mandatory minimum of 10 years in addition te the underlying penalfy. Also, the
"little”™ habituel criminal language will be reinserted. These aspects are outlined on
Exhibit E she explained.

The chairman continued with the overview of the conflict amendments outlined on

Exhibit E, including the commutation of the sentences and the residential

confinement. The exhibit also discusses conflicts with the age of juveniles who

could be subject to the counssaling provision; it clarifies the definition of victim; and
also the length of time between parole eligibility hearings. This concluded the
witnesses explanzation.

The chairman askad the committee for questions, concerns or comments. Senator
Adler noted thers has been a good job dene in the compromise effort; he
commended Ms. Springgate fer her work.

Senator James called for a motion to amend and do pass A.B. 317 as explained by
Ms. Springgate and as outlined on Exhibit E and Exhibit F.

SENATOR ADLER MOVED TO AMEND AND DO PASS A.B. 317.
SENATOR WASHINGTON SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE. )

de ke ke e

The chairman then called for a motion the have the Legislative Counsel Bureau biil
drafters change the amendment to A.B. 383, that they are currently drafting, to
reflect the juvenile certification and age for counseling of other family members as
outlined in Exhibit E.
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SENATOR ADLER MOVED Y0 CHANGE THE AMENDMENT TC A.B. 393 TO
REFLECT THE CHANGES NOTED ABOVE. :

SENATOR TITUS SECONDED THE MOTION.

THE HOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE. )

kA ok ok

Senator Jamss thanked Ms. Springgate for her work on the bill. BSenator Titus
asked if the committee was goling to take any acticn on the bills heard that day.

The chairman explained A.B. 624 would be held to allow some tightening of the
language. He asked if everyone understood the amendments proposed to A.B.

152. He outlined them: change the word "and" tec "or" on page 4, subsection 1,
lines 4 and 14; eiiminate the list of those who provide mediatien and asrbitration
services, since the bill already provides a list of requirements to be met by those
providing the services; add a disclosure of the arbitration fees before selection of
the arbitrator is made; and finally, amend secticon 10 by adding in language from
lines 5, 6, and 7 on page 5, at the end of subsection 3(c), on line 23. Additionally,
the effective date would be changed to January 1, 1886, he stated. He called for

a motion.

SENATOR TITUS MOVED TO AMEND AND DO PASS A.B. 152 AS
QUTLINED ABOVE.

SENATOR LEE SECONDED THE MOTION.

THE MOTION CARRIED. {(SENATOR PORTER WAS ABSENT FOR THE
VOTE. )

Ak ET kK

Senator James explained that A.B. 540 would be held for a work session at a later
date, aleng with A.J.R. 3B, to allow time to address Senator Porter's concerns
abcocut joint custody. There was no further business and the chairman adjourned the
hearing at 10:35 a.m.

RESPECTFULLY SUBMITTED:

Lori M. Stery,
Ccmmittee Secretary

APPROVED BY:

Senator Mark A. James, Chairman

DATE:
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Thomas E. MCGrath, Esq CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath@messner.com

Attorneys for Counter-defendant/Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V

Plaintiff,
VS.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,
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REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS
COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s COUNTERCLAIM AS
TO COUNTER-DEFENDANT/THIRD PARTY DEFFENDANT NAPLES
COMMUNITY HOMEOWNERS ASSOCIATION ONLY

Third Party Defendant NAPLES COMMUNITY HOMEOWNERS ASSSOCIATION,
(erroneously and/or improperly sued herein as a Counter-defendant™), hereby submits its Reply
Brief in Support of its Motion to Dismiss Defendant/Counterclaimant NATIONSTAR
MORTGAGE, LLC’s Counterclaim as to NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION only in the above-captioned Action.

L NRS 38.300 Require the Court to Dismiss Nationstar’s Counterclaim as to Naples
HOA

Nationstar contends that because it made its claims in a Counterclaim and/or because
it did not commence this underlying lawsuit, NRS 38.300 inexplicably should not apply. This

ignores that subsection Three of NRS 38.300 defines a civil action as follows:

3. Civil action includes an action for money damages or equitable
relief. The term does not include an action in equity for injunctive
relief in which there is an immediate threat of irreparable harm, or
an action relating to the title to residential property (emphasis

added).

The term “action” has a different meaning in this statute that is not limited to a
complaint or a pleading that initiates a lawsuit. The statutory scheme applies to an “action”
not a “civil action as defined in NRCP 3. NRS 38.300 applies to complaints, counterclaims
and third-party complaints and any interpretation of this statute to the contrary, would defeat
the purpose and intent of NRS 38.300 and it policy encouraging and mandating mediation
and/or alternative dispute resolutions. It is absurd to conclude that parties filing complaints
against HOAs must first go to mediation but parties filing counterclaims, crossclaims and third

party complaints are not subject to the same requirement.
01626994 / 1}
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II. Nationstar Cannot Prosecute a Quiet Title Claim against Naples because Naples
no longer has any Interest in the Subject Property.

NRS 40.010 requires parties to have a current adverse interests for one party to bring a
quiet title action against the other. In this case, Naples no longer has an interest in the property

so there are no claims as to Naples to “quiet”.

Nationstar contends that its Quiet Title claim i1s “directly tied to its Declaratory Relief
claim” and that if the Court decides to set aside Naples foreclosure sale as void, Naples would
somechow acquire an interest in the subject property. How? Nationstar does not answer this
question.

Nationstar’s Quiet Title/Declaratory Relief claim arises from Naples foreclosure sale
of the subject property on August 22, 2013. Nevada law and specifically NRS 40.010 require
that a party being sued for quiet title possess an interest in the property at issue. In Majuba
Mining, LTD. v. Pumpkin Copper, Inc., 299 P.3d 363 (April 4, 2013), the Nevada Supreme
Court held that a party being sued for quiet title must have a current adverse interest in the
property for the court to “quiet” in order to proceed with such a cause of action. The Court
declared that it must determine whether the controversy over title 1s moot. /d at p. 364. After
determining that Majuba no longer had an interest in the property at issue, the Court affirmed
the motion to dismiss and denied Majuba’s appeal.

Naples has not had any interest in the subject property since August 22, 2013.
Therefore, under Majuba Mining, v. Pumpkin Copper, Nationstar’s Quiet Title/Declaratory
Relief Cause of Action against Naples must be dismissed, with prejudice.

/1]

/1
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III.  Nationstar’s Suggesting that Mediation will not result in Resolution is not a Valid
Basis to Deny this Motion.

Nationstar opposes Naples Motion to Dismiss on the basis that it 1s skeptical that
mediation will lead to resolution and that it will only the delay the case. Certainly, the Nevada
Legislature was aware that when 1t enacted the statutory scheme that mandated pre-litigation
mediation in these cases, it could/would delay prosecution of the same. But it determined that
the public policy of encouraging early resolution, through mandatory mediation, regarding
claims against HOA parties related to interpretation of CC&Rs and/or NRS 38.310 and NRS
116, outweighed any harm resulting from delayed litigation.

Nationstar’s Opposition completely ignores that its Counterclaim is replete with
allegations regarding Naples’ alleged violations of the applicable CC&Rs and NRS 116 in
related to the alleged wrongful foreclosure sale. It is these allegations that justify apply the
mandatory mediation requirement under Nevada law and McKnight Family, LLP v. Adept
Management Services, Inc. et al., 310 P.3d 555 (Nev. 2013), including Nationstar’s Cause of
Action for Wrongful Foreclosure.

Furthermore, Nationstar offers little or no support for its assertion that lenders are
exempt from the requirements of NRS 38.310. And in McKnight, the Nevada Supreme Court
made clear that allegations of wrongful foreclosure and related causes of action that involve
the state statutes that govern homeowner foreclosures [including specifically NRS 116 et seq.]

fall within the mandatory dismissal requirements of NRS 38.310. /d at p 558.

(01626994 / 1}
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CONCLUSION

For the foregoing reasons, Naples respectfully requests that this Court dismiss

Nationstar’s Counterclaim as to Naples and order the parties to submit to mediation under NRS

38.310.

Dated this 11% of June, 2015.

(01626994 / 1}

MESSNER REEVES LLP

/s/ Thomas E. McGrath

THOMAS E. MCGRATH, ESQ.
Nevada Bar No. 7086

5556 S. Fort Apache Road, Suite 100
Las Vegas, Nevada 89148

Telephone:  (702) 363-5100
Facsimile: (702) 363-5101

E-mail: trocgrathi@messner.com
Attorney for Counter-defendant Naples
Community Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.F.C.R. and Administrative Order 14-2, I certify that on this
11" day of June, 2015, the foregoing REPLY BRIEF IN SUPPORT OF MOTION TO
DISMISS COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s
COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD PARTY
DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY
was served by electronic service via Wiznet to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LLP

(01626994 / 1}
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6| SATICOY BAY LLC SERIES 4641
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8 CASE NO. A689240
V. DEPT NO. V
9
10 NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and
11 MONIQUE GUILLORY,
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13 AND RELATED COUNTERCLATIM.
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SCHEDULING ORDER
15 (Discovery/Dispositive Motions/Motions to Amend or Add Parties)
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Counsel for Plaintiff:
21 Michael F. Bohn, Esq., Law Offices of Michael F. Bohn
22 Counsel for Defendant NATIONSTAR MORTGAGE, LLC:
Chelsea A. Crowton, Esq., Wright, Finlay & Zak
23
Counsel representing all parties have been heard and after
24
25 consideration by the Discovery Commissioner,
26 IT IS HEREBY ORDERED:
27 1. all parties shall complete discovery on or before
28 5/12/16.
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OMMISSIONER
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DISTRICT COURT

o e ke e ——————



1 2. all parties shall file motions to amend pleadings or
2
add parties on or before 2/12/16.
3
4 3. all parties shall make initial expert disclosures
5 pursuant to N.R.C.P. 16.1(a)(2) on or before 2/12/16.
6 4. all parties shall make rebuttal expert disclosures
7!l pursuant to N.R.C.P. 16.1(a)(2) on or before 3/14/16.
8 5. all parties shall file dispositive motions on or
9 before 6/13/16.
10 ,
Certain dates from your case conference report(s) may have
11
been changed to bring them into compliance with N.R.C.P. 16.1.
12 |
13 Within 60 days from the date of this Scheduling Order, the
14 Court shall notify counsel for the parties as to the date of
15 trial, as well as any further pretrial requirements in addition
16|| to those set forth above.
17 Unless otherwise directed by the court, all pretrial
18 disclosures pursuant to N.R.C.P. 16.1(a)(3) must be made at
19 |
least 30 days before trial.
20
21 Motions for extensions of discovery shall be made to the
22 Discovery Commissioner in strict accordance with E.D.C.R. 2.35.
23 Discovery is completed on the day responses are due or the day
24 a deposition begins.
25
26
27
28
DISCOVERY
YMMISSIONER
SIGHTH JUDICIAL
JISTRICT COURT
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Unless otherwise ordered, all discovery disputes (except
disputes presented at a pre-trial conference or at trial) must

first be heard by the Discovery Commissionér.

Dated this Z/ day of June, 2015.
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OCNJ
DISTRICT COURT
CLARK COUNTY, NEVADA

t

SATICOY BAY 1LLC SERIES 4641 i CaseNo. A-13-689240-C

VIAREGGIO CT, Jept, Nox ¥V Electronically Filed
07/07/2015 02:33:37 PM
Plaintift,

VS, : % i- %M’—-

NATIONSTAR MORTGAGE, LLC; COOI’ERE
CASTLE LAW FIRM, LLP; and MONIQUE
GUILTORY,

CLERK OF THE COURT

NATHONSTAR MORTGAGE, LLC, i

Counterclaimant,
V8.

SATICOY BAY LLC SERIES 4641
VIAREGGIO OF NAPLES COMMUNITY
HOMEOWNERS ASSOQCIATION; DOES
through X; and ROE CORPORATIONS |
through X, inciusive,

Counter-Defendants.

e 8 B e s

ORDER SETTING CIVIL NONJURY TRIAL AND CALENDAR CALL

IT IS HEREBY ORDERED THAT.:

A The above-entitled case is set to be tried on a five-week stack to begin on
Monday, OCTOBER 10, 2016 at 1:30 p.m. For purposes of this order, “the date set for
trial” means the date on which the five-week stack begins.

B. A Calendar Call will be held on SEPTEMBER 29, 2016, at 10:00 a.m. in

courtroom 16D and must be attended by the attorney who will be trying the case if the party 1s
represented by counsel. If a party is appearing as a pro se litigant, that party must appear at

Calendar Call.
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C. The Pre-Trial Memorandum must be served and filed not less than fifteen (15)
days before the date set for trial with a courtesy copy delivered to Dept. V.

D. All discovery deadlines, deadlines for filing dispositive motions and motions to
amend the pleadings or add parties are controlled by the previously issued Scheduling Order
and/or any amendments or subsequent orders.

E. Stipulations to continue a trial date will not be considered by the Court.
Pursuant to EDCR 2.35, a motion to continue trial due to any discovery issues or deadlines
must be made before the Discovery Commissioner,

F. All motions in limine must be in writing and filed no later than 60 days before
the date set for trial, with courtesy copies delivered to Dept. V. It is the intent of the Court
to hear all motions in limine no later than 30 days prior to trial. Thus, orders extending the
time for hearing will not be signed except for good cause shown and in no event for a time less
than 14 days before the date set for trial. All motions in limine must comply with EDCR
2.47(b). Motions filed in violation of this rule will not be considered.

G. All parties (attorneys and parties in proper person) must comply with all

requirements of EDCR 2.67, 2.68 and 2.69.

Transcripts; Counsel are to notify the Court Recorder, Lara Corcoran,

CorcoranL@clarkcountycourts.us, at least two weeks in advance if they are going to require a

recorder and/or daily copies of the transcripts of the trial.

AV Equipment; If counsel anticipates the need for audio visual equipment during the

trial, a request must be submitted to the District Courts AV Department following the calendar

call. You can reach the AV Department at 671-3205.
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Exhibits: Counsel should contact the Court Clerk, Denise Trujillo, at least 2 days prior
to trial to make arrangements to bring Exhibits in to be marked. Email the Court Clerk,

Denise, at TrujilloD@clarkcountycourts.us or contact Dept. V chambers at 702-671-4360 to

schedule delivery of the Exhibits.

Proposed Findings of Fact and Conclusions of Law: Each side shall provide the Court,

two (2) working days prior to the start of trial, a detailed, proposed Findings of Fact and

Conclusions of Law. The detailed, proposed Findings of Fact and Conclusions of Law shall
include all elements of each Cause of Action alleged by Plaintiff and the basis for
Defendant’s Affirmative Defense. This is net filed with the clerk — send the original hard
copy to chambers. Also provide an electronic version (Word format) of your Findings of
Fact and Conclusions of Law via e-mail to Dept. 5°S JEA Shelby Lopaze, at

Lopazesh@clarkcountycourts.us.

Failure of the designated trial attorney or any party appearing in proper person to
appear for calendar call or to comply with this Order shall result in any of the following: (1)
dismissal of the action; (2) defauit judgment; (3) monetary sanctions; (4) vacation of trial date
and/or any other appropriate remedy or sanction.

Counsel is required to advise the Court immediately when the case settles or 1s
otherwise resolved prior to trial. A stipulation which terminates a case by dismissal shall also
indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date of
that trial. A courtesy copy of the stipulation should be delivered to Chambers.

DATED: July 7,2015

CARQY YN ELLSWORTH
District Judge

JAQ705




CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed I caused the foregoing Order to
be served by facsimile, by placing a copy in the attorney’s folder in the Clerk’s Office, by E-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

service or mailed to the following:

Law Offices of Michael F. Bohn, Esq.
Eserve Contact

Michael F Bohn Esq

McCarthy Holthus

Thomas N. Beckom

Messner Reeves LLP

Bernita Lujan

Tom McGrath

Wright, Finlay & Zak, LLP
Brittany Willis
Chelsea C. Crowton, Esq.
Dana Jonathan Nitz, Esq.
Erica Baker
Jenn Alexy

Marissa Resnick

office@bohniawfirm.com

mbohn@bohnlawfirm.com

theckom@mccarthyholthus.com

blujan@messner.com

tmegrath@messner.com

bwillis@wrightlegal.net
ccrowton@wrightlegal.net
dniz@wrightlegal.net
ebaker@wrightlegal.net
jalexy@wrightlegal.net

mresnick@wrightiegal.net

Shelby Lopazc—
Judicial Exec\kfve Assis
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ORDR % i-g“‘*;“"

CLERK OF THE COURT
EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 VIAREGGIO
CT,
Plaintift,
Vs. Case No. A-13-689240-C
NATIONSTAR MORTGAGE, LLC, ET AL., Dep’t No. v
Respondents.

ORDER GRANTING PLAINTIFF’S MOTION TO DISMISS AND DENYING NATIONSTAR
MORTGAGE, L1.C’S COUNTERMOTION FOR SUMMARY JUDGMENT

I. FACTUAL BACKGROUND

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct (“Plaintiff™) is the record title holder of
the property located at 4641Viareggio Court, Las Vegas, Nevada (the “Property””). The Property is
subject to the covenants, codes, and restrictions of Counterdefendant Naples Community
Homeowners Association (the “HOA™). Plaintiff acquired title to the Property via foreclosure sale
held by the HOA on delinquent assessment liens it held on the Property.

Defendant/Counterclaimant Nationstar Mortgage, LLI.C (“Nationstar”) held a first priority
deed of trust on the Property. Following the foreclosure sale on August 22, 2013 at which Saticoy
Bay acquired title to the Property, Nationstar filed a Notice of Default and Election to Sell. Saticoy
Bay then filed suit against, infer alia, Nationstar, alleging claims for: (1) injunctive relief; (2)

declaratory relief/quiet title; and (3) unlawful detainer (against the former property owner).

Nationstar filed an Answer and Counterclaim on March 13, 2015, alleging claims for: (1)} quiet
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title/declaratory relief, against Saticoy Bay and the HOA; (2) injunctive relief against Saticoy Bay
and the HOA; and (3) wrongful foreclosure (against the HOA only).

Saticoy Bay moved to dismiss the Counterclaim on March 19, 2015. Nationstar filed an
Opposition thereto and a Countermotion for Summary Judgment on April 20, 2015, pursuant to an
extended deadline by stipulation. On May 15, 2015, this Court held a hearing on Saticoy Bay’s
Motion to Dismiss the Counterclaim of Nationstar. In its Opposition to Saticoy Bay’s Motion to
Dismiss, and at the May 15, 2015 hearing, counsel for Nationstar asserted several arguments, one of
which was that Nevada’s HOA lien foreclosure statutes (specifically, NRS 116.3116-3117) facially
violate the constitutional right to due process of law. The Court found this argument deserved
additional consideration and took the positions of the parties under advisement. This Order
incorporates the Court’s initial tentative ruling and further addresses whether NRS 116.3116, ef seq.,
run afoul of constitutional guarantees of due process.

II. DISCUSSION

A. Legal Standards

Saticoy Bay moves for dismissal under NRCP 12(b}5), which mandates dismissal when “it
appears beyond a doubt that [the plaintiff] could prove no set of facts, which, if true, would entitle it
to relief.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008).
This standard requires this Court to examine the content of Nationstar’s Counterclaim. See
McKnight Family, LLP v. Adept Mgmt. Servs., Inc., 12 9 Nev. Adv. Op. 64, 310 P.3d 555, 558
(2013) (analyzing a complaint’s claims in deciding a 12(b)(5) motion to dismiss).

However, “[i]f, on a motion asserting the defense numbered (5) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters outside the pleading are presented

to and not ¢xcluded by the court, the motion shall be treated as one for summary judgment and
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disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by Rule 56.” NRCP 12(b)

Here, as noted by Nationstar, Saticoy Bay has included documents outside the pleading itself
with its Motion to Dismiss — a copy of the foreclosure deed and a copy of decision by the U.S.
District Court for the District of Nevada. Nationstar argues that Staicoy’s Motion should therefore
be construed as a motion for summary judgment.

However, there are exceptions to when a court should consider a Rule 12(b)(5) motion as a
motion for summary judgment. One exception is where the complaint/counterclaim attaches the
documents referenced by the Motion to Dismiss. Breliant v. Preferred Equities Corp., 109 Nev. 842,
847, 858 P.2d 1258, 1261 (1993). Another is that the court may take judicial notice of matters of
public record. /Id The Foreclosure Deed is attached as Exhibit 7 to Nationstar’s Counterclaim and
the District Court decision will not be considered by the Court. Thus, this Court need not construe
Saticoy Bay’s Motion as one for summary judgment.

“Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law.” NRCP 56. (emphasis added) “The party moving for summary judgment bears the initial
burden of production to show the absence of a genuine issue of material fact. If such a showing is
made, then the party opposing summary judgment assumes a burden of production to show the
existence of a genuine issue of material fact. The manner in which each party may satisfy its burden
of production depends on which party will bear the burden of persuasion on the challenged claim at
trial. If the moving party will bear the burden of persuasion, that party must present evidence that

would entitle it to a judgment as a matter of law in the absence of contrary evidence. But if the
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nonmoving party will bear the burden of persuasion at trial, the party moving for summary judgment
may satisfy the burden of production by either (1) submitting evidence that negates an essential
element of the nonmoving party’s claim or (2) pointing out that there is an absence of evidence to
support the nonmoving party’s case.” Cuzze v. Univ. and Community College System of Nevada, 123

Nev. 598, 172 P.2d 131 (2007).

B. ANALYSIS

The Counterclaim asserts only two claims against Saticoy Bay: (1) quiet title; and (2)
injunctive relief. Nationstar presents several grounds in opposition to Saticoy Bay’s Motion to
Dismiss, considered in full below.

1. Whether the foreclosure sale was properly noticed

Saticoy Bay argues that its foreclosure deed provides conclusive proof that the foreclosure
process was properly conducted under NRS 116. In response, Nationstar asserts that the notice of
default was deficient because it does not describe the deficiency in payment or alert third parties as
to what is being foreclosed — assessments, fines, nuisance abatements, or something else. It also
generally avers that the foreclosure deed does not provide conclusive proof because, otherwise,
“every foreclosure sale under NRS Chapter 116 is presumed to be a valid sale on a super-priority
lien.” Opp. at 21:4-5.

Saticoy Bay appears to be correct in its assertion that NRS 116 provides a conclusive
presumption as to the validity of a HOA lien foreclosure sale under certain circumstances. NRS
116.31166(1) provides:

“The recitals in a deed made pursuant to [the foreclosure of a HOA lien under this

Chapter] of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording of

the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(c) The giving of notice of sale,
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are conclusive proof of the matters recited.”

Saticoy Bay attached a filed copy of the Foreclosure Deed as Exhibit 1 to its Motion. That
deed provides that the Notice of Mailing of Delinquent Assessment was recorded and then mailed to
the owners and that, subsequently, a Notice of Default and Election to Sell was recorded on January
24, 2012. Thus, subsection (a) is satisfied. The Foreclosure Deed further states that “more than
ninety (90) days” elapsed from mailing the Notice of Default and Election to Sell to interested
parties. Thus, subsection (b) is satisfied. Lastly, the Foreclosure Deed states that a Notice of Sale
was published for three weeks in the Nevada Legal News, was recorded, and posted in three of the
most public places in Clark County as well as on the Property. Thus, subsection (¢) 1s satisfied.
Saticoy Bay has therefore sufficiently demonstrated that the Foreclosure Deed provides conclusive
proof that proper notice was given.

Nationstar argues that Saticoy Bay’s position would mean that “every foreclosure sale under
NRS Chapter 116 is presumed to be a valid sale on a super-priority lien.” Opp. at 21:4-5. This,
however, ascribes an overly broad interpretation to the argument. Where a statute is unambiguous, a
court is “not permitted to look beyond the statute itself when determining its meaning.” Westpark
Owners' Ass'n v. Eighth Judicial Dist. Court, 123 Nev. 349, 357, 167 P.3d 421, 427 (2007). A
statutec “is ambiguous when it is capable of more than one reasonable interpretation.” Orion

Portfolio Servs. 2, LL.C. v. Cnty. of Clark ex rel. Univ. Med Ctr. of S. Nev., 126 Nev. , ,

245 P.3d 527, 531 (2010). As outlined above, NRS 116.31166(1) does establish conclusive proof as
to matters of notice of the sale - this is apparent from the face of the statute itself. Those provisions
are not susceptible to more than one reasonable interpretation. Moreover, it is notable that the statute

does not make clear any explicit requirement that specific facts be recited in the deed in order for the

conclusive presumption to be established. Compare NRS 116.31166(1), with Or. Rev. Stat. 86.800
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(stating “the trustee's deed to the purchaser at the trustee's sale shall contain, in addition to a
description of the property conveyed, a recital of the facts concerning the default, the notice
given, the conduct of the sale and the receipt of the purchase money from the purchaser™).

Thus, the Foreclosure Deed appears to provide conclusive proof as to matters of notice of
delinquency and the foreclosure sale. Moreover, those matters cannot be genuinely disputed factual
issues, as they are conclusively established pursuant to NRS 116.31166(1).

2. Whether the notice provisions in NRS 116 for HOA lien foreclosures violate due

process

NRS 116.31163 provides:

The association or other person conducting the sale shall also mail, within 10 days after the
notice of default and election to sell is recorded, a copy of the notice by first-class mail to:

1. Each person who has requested notice pursuant to NRS

107.090 or 116.31168;

2. Any holder of a recorded security interest encumbering the unit’s

owner’s interest who has notified the association, 30 days before the

recordation of the notice of default, of the existence of the security

interest.”

NRS 116.31168(1) provides that “[t]he provisions of NRS 107.090 apply to the foreclosure
of an association’s lien as if a deed of trust were being foreclosed. The request must identify the lien
by stating the names of the unit’s owner and the common-interest community.”

Nationstar has challenged Nevada’s HOA lien foreclosure statutes as depriving it of its
constitutional guarantees to due process. Specifically, Nationstar challenges the statutes on their
face, rather than as applied, and contends that in every application, they violate due process. Opp. at

22-24.

DUE PrROCESS UNDER FEDERAL AND STATE Law
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Sectton One of the Fourteenth Amendment to the United States Constitution provides that no
“state [shall} deprive any person of life, liberty, or property, without due process of law.” Similarly,
Article 1, Section 8 of the Nevada Constitution provides that “[n]o person shall be deprived of life,
liberty, or property, without due process of law.” The Nevada Supreme Court has held that, given
“the similarities between the due process clauses contained in the United States and Nevada
Constitutions,” the latter is generally interpreted consistently with the former. Hernandez v. Bennett-
Haron, 128 Nev. Adv. Op. 54, 287 P.3d 305, 310 (2012).

The concept of due process has two main components. Substantive due process, which could
be termed a “fundamental rights” analysis, guarantees a right to be universally free from certain
governmental action. That is to say, it “forbids the government to infringe certain “fundamental”
liberty interests at all, no matter what process is provided, unless the infringement is narrowly
tailored to serve a compelling state interest.” Reno v. Flores, 507 U.S. 292, 302 (1993) (emphasis in
original).

Procedural due process, on the other hand, “imposes constraints on governmental decisions
which deprive individuals of “liberty” or “property” interests within the meaning of the Due Process
Clause.” Mathews v. Eldridge, 424 U.S. 319, 332 (1976). The U.S. Supreme Court “consistently has
held that some form of [notice and] hearing is required before an individual is finally deprived of a
property interest.” /d. at 333. Nationstar contends that the notice requirements in Nevada’s HOA lien
foreclosure statutes are insufficient and, therefore, deprive it of due process. Opp. at 24-27.
Specifically, Nationstar contends that the statutes require only opt-in, rather than mandatory, notice
to first priority lienholders before a HOA foreclosure sale is held and that these mechanisms are

insufficient notice to satisfy constitutional guarantees to duc process. /d at 25-27. It is clear,
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therefore, that Nationstar is challenging NRS 116’s provisions for HOA foreclosures on the basis of

procedural due process.

WHETHER THE ISSUE HAS BEEN ADDRESSED BY SFR

Preliminarily, it is important to examine the Nevada Supreme Court’s decision in SFR
Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014), reh’g denied (Oct. 16,
2014) to determine whether it has addressed the specific arguments set forth by Nationstar. In SFR,
U.S. Bank asserted that NRS 116 provided inadequate notice and that the content of the notice U.S.
Bank actually received was likewise deficient. SFR, 334 P.3d at 418. The Supreme Court rejected
U.S Bank’s argument that the statutory scheme provided notice insufficient to comply with due
process rights because the statutes were “enacted in 1991, and thus [the lender] was on notice that by
operation of the statute, the [earlier recorded] CC&Rs might entitle the HOA to a super priority lien
at some future date.” /d. (internal citations and quotations omitted).

The Supreme Court also rejected U.S. Bank’s argument that the content of the notice 1t did
receive was insufficient since it did not provide the superpriority portion of the HOA’s lien because
the notices stated specific lien amounts and “nothing appears to have stopped U.S. Bank from
determining the precise superpriorty amount in advance of the sale or paying the entire amount and
requesting a refund of the balance.” /d. Hence, the Supreme Court did not specifically address the
facial constitutional validity of Nevada’s HOA foreclosure statutes as presented by Nationstar.
Moreover, the Supreme Court also did not address the state action requirement of a due process
challenge, as outlined below, and this Court is therefore not bound by precedent on the specific

issues raised by Nationstar.
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THERE i$ INSUFFICIENT STATE ACTION TO FIND A VIOLATION OF DUE PROCESS.

As stated above, Section One of the Fourteenth Amendment to the United States Constitution
provides that no “state [shall] deprive any person of life, liberty, or property, without due process of
law.” Similarly, Article 1, Section 8 of the Nevada Constitution provides that “[n]o person shall be
deprived of life, liberty, or property, without due process of law,” interpreted consistently with the
Fourteenth Amendment. See Hernandez, supra. In fact, the Nevada Supreme Court has likewise held
that the Nevada Constitution’s due process clause applies to state action: “The Fourteenth
Amendment is a limitation on the states in the interest of individuals...Similarly, the Nevada
Constitution protects individuals against deprivations by the state of life, liberty, or property, without
due process of law.” Whitehead v. Nevada Commn. on Jud. Disc., 873 P.2d 946, 974 (Nev. 1994)
(emphasis added).

The very text of the Due Process clause makes “firmly embedded in our constitutional law
[the principle] that the action inhibited by the first section of the Fourteenth Amendment is only such
action as may fairly be said to be that of the States. That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.” Shelley v. Kraemer, 334 US. 1, 13 (19438).
This is even more apparent from the U.S. Supreme Court’s jurisprudence on the subject of
procedural due process, which it has held “imposes constraints on governmental decisions which
deprive individuals of “liberty” or “property” interests within the meaning of the Due Process
Clause.” Mathews, supra (emphasis added). The state action prerequisite to due process guarantees
is an issue that seems to have been taken for granted in Nationstar’s Opposition as well as the

Supreme Court’s decision in SFR, as neither specifically addresses it.
The Court has before it here a statutory framework for HOA lien foreclosures enacted by the

legislature. Of particular note is that this framework govemns nonjudicial HOA lien foreclosures —
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that is, private sales — and therefore there is no direct state action apparent from the face of the
statutes. See Apao v. Bank of New York, 324 F.3d 1091, 1093 (9th Cir. 2003) (noting that “in cases
involving foreclosures or seizures of property to satisfy a debt, the Supreme Court has held that the
procedures implicate the Fourteenth Amendment only where there is at least some direct state
involvement in the execution of the foreclosure or seizure™).

Although direct state action is not necessarily required to give rise to a due process
challenge, in its absence “the question is whether the State was sufficiently involved to treat that
decisive conduct as state action.” Nat'l Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179, 192
(1988). Thus, in order for thesc statutes to violate the constitutional guarantees of due process, it
must be shown at the outset that the State of Nevada is sufficiently involved in HOA lien
foreclosures so as to attribute a/f HOA lien foreclosures as conduct of the State.

Private conduct may be attributed to the state for purposes of the state action requirement
where: (1) “the State creates the legal framework governing the conduct;™ (2) “it delegates its
authority to the private actor; or (3) “it knowingly accepts the benefits derived from unconstitutional
behavior.” /d Out of these, the only applicable instance here may be that Nevada has “created” the
legal framework governing HOA lien foreclosures. It has not delegated any of its State power to
private parties. See Apao, 324 F.3d at 1094 (noting that “self-help foreclosure remedies have existed
since early in the common law, and thus one cannot say that the power of foreclosure is one
traditionally belonging only to the government”). Nor does the State derive any ascertainable benefit
from private, nonjudicial HOA foreclosures.

In the most technical sense, it is true that Nevada’s legislature “created” the provisions of
NRS 116.3116-3117. However, merely enacting a statute is insufficient to satisfy the state action

requirement. See Am. Mfs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 53 (1999) (stating that “[w]e have

10
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never held that the mere availability of a remedy for wrongful conduct, even when the private use of
that remedy serves important public interests, so significantly encourages the private activity so as to
make the State responsible for it”™). See also Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 162-64
(1978) (holding that mere legislative authorization of a private power of sale does not constitute
delegation of a traditionally governmental function).

The content of Nevada’s HOA lien foreclosure statute is akin to NRS 107.080, Nevada’s
statute governing deed of trust foreclosures. NRS 107.080(1) provides that “if any transfer in trust of
any estate in real property is made after March 29, 1927, to secure the performance of an obligation
or the payment of any debt, a power of sale is hereby conferred upon the trustee to be exercised after
a breach of the obligation for which the transfer is security.” NRS 116.31162 provides that “in a
planned community, in a cooperative where the owner’s interest in a unit is real ...or in a
cooperative where the owner’s interest in a unit is personal property...and the declaration provides
that a lien may be foreclosed under NRS 116.31162 to 116.31168, inclusive, the association may
foreclose its lien by sale”™ after certain preconditions are met.

The similarity of thesc statutes has important implications on the state action analysis.
Federal courts, beginning roughly in the 1970s, have consistently held that statutes authorizing
nonjudicial foreclosure sales via deeds of trust do not violate due process guarantees because there 1s
no sufficient state action involved. See Apao, 324 F.3d at 1094-1095 (listing cases). Generally, a
“state’s statutory authorization of self-help provisions is not sufficient to convert private conduct
into state action.” /d. at 1094. Such statutes “neither encourage[] nor compel[] the procedure, but
merely recognize[] its legal effect.” Id As stated by the U.S. Supreme Court, the focus of the
analysis is “whether the State provided a mantle of authority that enhanced the power of the harm-

causing individual actor.” Tarkanian, supra.

Il
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| Nevada’s nonjudicial foreclosure statute, NRS 107.080, has withstood due process
i challenges on the basis that there is no state action. See Charmicor v. Deaner, 572 F.2d 694, 696
i (9th Cir. 1978). This is in spite of the fact that NRS 107.080 specifically creates a power of sale,
rather than deferring to any contract or agreement that may exist between the parties. See Apao, 324
F.3d at 1095. Arguably, there is even less state involvement in NRS 116 than there is in NRS 107.
I NRS 116 does not create the power of sale, but rather “recognizes its legal effect” where “the

declaration provides that a lien may be foreclosed under NRS 116.31162 to 116.31168.” Moreover,

NRS 116 also does not “encourage or compel” any self-help remedies. Hence, NRS 116 does not

————
———

violate due process guarantees.

-
—

3. Whether Nationstar’s deed of trust was preserved by the HOA's CC&Rs

” Saticov Bay argues that, while the CC&Rs at issue here do contain a mortgage savings

clause, that clause is pre-empted by NRS 116.1104. Nationstar responds by contending that the

|

" SFR. The Court there held that:

mortgage savings clause is valid and that its interest was therefore not extinguished by the

foreclosure. This issue appears to have been directly addressed and decided by the Supreme Court in

“INRS 116.1104] states Chapter 116's provisions may not be
ll varted by agreement, and rights conferred by it may not be waived

... [elxcept as expressly provided in Chapter 116. (Emphasis
| added.) Nothing in [NRS] 116.3116 expressly provides for a
‘ waiver of the HOA's right to a priority position for the HOA's
\ super priority lien [even by including a mortgage savings clause in
| the CC&Rs].”

SER, 334 P.3d at 419 (citations omitted). Thus, Nationstar’s position is directly at odds with
H
the SFR decision. Indeed, its Opposition seems to acknowledge this conflict and states that “to the

extent SFR conflicts with the premise that the HOA could choose to subordinate its interests to the

first mortgagee for the greater good of the association. ..it should be overturned.” Opp. at 18:11-14.

12
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Of course, this Court is in no position to overturn a decision of the Supreme Court. In any event,
Nationstar’s mortgage was nof preserved by the mortgage savings clause in the CC&Rs under
existing law.

4. Whether the nonjudicial foreclosure process in NRS 1]6 violates Takings Clauses

Nationstar also argues that the SFR decision and nonjudicial foreclosure under NRS 116 and
the SFR interpretation thereof violates the Takings Clauses of the United States and Nevada
Constitutions. In order for there to be a violation of the Takings Clauses, the use for which real
property is appropriated must be a “public use” — that is, it must serve a public purpose. See Kelo v.
City of New London, Conn., 545 U.S. 469, 480 (2005);
Dayton Gold & Silver Mining Co. v. Seawell, 11 Nev. 394, 410 (1876). At the outset, it i1s highly
doubtful that Nationstar has any real property interest in the Property that could have been “taken”
as that word is meant in the context of the Takings Clauses. Nationstar held only a security interest
in the Property via a deed of trust. This is akin to a lien on the Property and liens are “a monetary

kR

encumbrance on property, which cloud[] title,” not a vested right in title. Hamm v. Arrowcreek

Homeowners Ass’'n, 124 Nev. 290, 298, 183 P.3d 895, 601 (2008). Even if Nationstar had a
compensable interest in the Property, its takings claim must stil]l fail. It is difficult to see how the
foreclosure of a HOA lien could constitute public use.

Moreover, for the same reasons as above there 15 also no real state action here that could
form the basis for a takings claim under the Takings Clauses. Typically, such actions are in the
nature of a physical intrusion onto one’s property or regulating one’s property such that the property

loses economic value. See generally City of Las Vegas v. Cliff Shadows Prof’l Plaza, 293 P.3d 860
(Nev. 2013); McCarran Int’l Airport v. Sisolak, 122 Nev. 645 (2006). Whether the HOA Lien here

Violates NRS 116.3116

13
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Nationstar also argues that the HOA lien that was foreclosed upon violated NRS 116 and
that, because it was statutorily improper, this invalidates the resulting foreclosure, The essence of
Nationstar’s argument on this point is that NRS 116.3116(1) limits what may be included in a
HOA’s super-priority lien and that this does not include collection costs and attorney’s fees. This
precise issue is currently before the Supreme Court in the case of Horizons at Seven Hills
Homeowners Association v. Tkon Holdings, LLC, Case No. 63178, and is pending final disposition.
But the Court need not decide that issue because the argument is made too late in the case, as to
Saticoy Bay. Here, the foreclosure sale has already occurred. Although the argument is preserved as
to the HOA, the ship has sailed on Saticoy Bay.

GOOD CAUSE APPEARING THEREFORE, IT IS HEREBY ORDERED that Nationstar’s
Counterclaim as to Saticoy Bay in this matter is DISMISSED and Nationstar’s Countermotion for

Summary Judgment on its counterclaim is DENIED.

A
DATED this 25 ‘day of July, 2015

/o . )
ffl o LG ZC/ Cortir e -ui

Carolyn E}léwonh

District Court Judge

14
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listed below:

CERTIFICATE OF SERVICE

Michael F. Bohn, Esq.
Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Suite 125
Las Vegas, NV 89119

Dana Nitz, Esq.
Chelsea Crowton, Esq.
7785 W. Sahara Avenue, Suite 200
Las Vegas, NV 89117

Thomas McGrath, Esq.
Messner Reeves, LLP

5556 S. Fort Apache Road, Suite 100
Las Vegas, NV 89148

Jason M. Peck, Esq.
The Cooper Castle Law Firm, LLP
5275 S. Durango Drive
Las Vegas, NV 89113

Shelby Lopazﬁ, Judicial Fﬁécutive Assistant
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foregoing Decision and Order by faxing, mailing, or electronically serving a copy to counsel as
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Thomas E. McGrath, Esq. CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath(@messner.com

Attorneys for Counter-defendant/Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V |
Plaintiff,

VS.

NATIONSTAR MORTGAGE, LL.C; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,

ORDER TO DISMISS, WITHOUT PREJUDICE, COUNTERCLAIMANT
NATIONSTAR MORTGAGE, LL.C’s COUNTERCLAIM AS TO COUNTER-
DEFENDANT/THIRD PARTY DEFFENDANT NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION ONLY

(01675427 / 1}

JAQ722




NN

OO0 1 Oy i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Counter-defendant/Third Party Defendant NAPLES COMMUNITY HOMEOWNERS
ASSSOCIATION’S Motion to Dismiss Defendant/Counterclaimant NATIONSTAR
MORTGAGE, LLC’s Counterclaim as to NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION only, came on for hearing in Department V of this Court, at 9:00 a.m., on the
19" of June, 2015.

Thomas E. McGrath, Esq., appeared for Counter-defendant NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION (“Naples™) and Chelsea A. Crowton, Esq., appeared on
behalf of Defendant/Counterclaimant NATIONSTAR MORTGAGE, LLC (“Nationstar™).

All parties having been duly noticed, and the Court having reviewed the pleadings and
papers on file herein, and good cause appearing, the Court finds as follows:

Naples moves to dismiss under Nevada Rule of Civil Procedure (“NRCP”) 12(b)(1),
alleging this Court lacks subject matter jurisdiction over the instant matter. NRCP 12(b)(1)
states that a complaint may be dismissed for “lack of jurisdiction over the subject matter” of
the action. A 12(b)(1) motion is available to a “when a lack of jﬁrisdiction over the subject
matter appears on the face of the [counterclaim].” Girola v. Roussille, 81 Nev. 661, 663,408
P.2d 918, 919 (1965). Naples also moves for dismissal under NRCP 12(b)(5), which mandates
dismissal when “it appears beyond a doubt that [the counterciaimant] could prove no set of
facts, which, if true, would entitle it to relief.” Buzz Stew, LLC v. City of North Las Vegas, 124
Nev. 224, 228, 181 P.3d 670, 672 (2008). Each of these standards requires this Court to
examine the content of Nationstar’s Counterclaim. See Girola, supra. See also McKnight
Family, LLP v. Adept Mgmt. Servs., Inc., 129 Nev. Adv. Op. 64, 310 P.3d 555, 558 (2013)

(analyzing a complaint’s claims in deciding a 12(b)(5) motion to dismiss).

(01675427 / 1}
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However, “[i]f, on a motion asserting the defense numbered (5) to
dismiss for failure of the pleading to state a claim upon which relief
can be granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56.” NRCP 12(b).

Here, Naples has included a copy of the deed of trust. Nationstar has likewise attached
extraneous documents — legislative history for the statutes at issue here. However, the deed of
trust is attached to the Counterclaim and is therefore a part of the pleadings that this Court may
consider. Additionally, the legislative history documents are not nccessary to the Court’s
resolution of the issues and it will therefore not consider them. Thus, this Court need not
construe Naples’ Motion as one for summary judgment,

The substantive gist of Naples’ Motion to Dismiss is that Nevada statutes mandate this
matter be submitted to alternative dispute resolution (“ADR”) prior to bringing a civil action.
NRS 38.310(1)(a) provides that “[n]Jo civil action based upon a claim relating to the
interpretation, application or enforcement of any covenants, conditions or restrictions
applicable to residential property...may be commenced in [state court] unless the action has
been submitted to mediation or arbitration pursuant to the provisions of NRS 38.300 to 38.360,
inclusive,”

A civil action is defined as “an action for money damages or equitable relief,” but
excludes “an action in equity for injunctive relief in which there is an immediate threat of
irreparable harm, or an action relating to the title to residential property.” NRS 38.300(3). Suits

filed in state court in derogation of NRS 38.310(1) must be dismissed. See NRS 38.310(2). To

determine whether Nationstar’s Counterclaims may stand or must first be submitted to ADR

{01675427/ 1}
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pursuant to NRS 38.310(1), this Court must “analyze each claim” of the Counterclaim.
McKnight, 310 P.3d at 558.

1. Nationstar’s counterclaims are civil actions within the meaning of NRS 38.310.

Nationstar argues that its Counterclaim is not a “civil action” within the meaningl of
NRS 38.310, which states that “[n]o civil action...may be commenced” before submitting it to
ADR. Opp. at 8:11-17. Nationstar argues that Plaintiff commenced a civil action, but not
Nationstar. This position takes an unnecessarily narrow reading of the “civil action” in the
context of NRS 38.310,

Although NRCP 3 states that a “civil action is commenced by filing a complaint with
the court,” we are not here concerned with the NRCPs. Rather, we are concerned with the
provisions of NRS 38.300-38.360. NRS 38.300(3), deﬁniilg a civil action for mandatory ADR
purposes, speaks of “actions,” providing that a civil action “includes an action for money
damageé or equitable relief.” The Nevada Supreme Court has defined an “action” as a legal
proceeding in a court to enforce a right or redress a wrong. See Seaborn v. First Jud. Dist. Ct,
55 Nev. 206,29 P.2d 500 (1934). Counterclaims certainly fall within this definition of an action
and, therefore, are subject to the mandatory ADR provisions of NRS 38.310.

2. Nationstar’s Counterclaim for Wrongful Foreclosure

The Court notes that the Nevada Suprcme Court’s McKnight decision is dispositive of
the issue of whether Nationstar’s claims for wrongful foreclosure must be dismissed. In
McKnight, a homeowners association sold several properties owned by McKnight Family,
LLC that were subject to its CC&Rs at a foreclosure sale, pursuant to delinquent assessment
liens it held on the properties. McKnight, 310 P.3d at 556. The properties were purchased by a

third party, Design 3.2. Id. McKnight Family, L.LC filed suit against the HOA and Design 3.2,

(01675427 /1)
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alleging in its complaint causes of action for, inter alia, wrongful foreclosure. Id. The Supreme
Court addressed this claim and concluded that it was subject to NRS 38.310°s mandatory ADR
1'equiremént. Id. at 559.

Relative to a claim for wrongful foreclosure, the Supreme Court noted that in order for
a court to resolve such a claim, it must “interpret covenants, conditions, or restrictions
applicable to residential property” because it “challenges the authority behind the foreclosure,
not the foreclosure itself.” Id. (emphasis added). This is because the court must reference the
CC&Rs to determine whether the property owner violated any required conditions. /d.

Similarly, in order for this Court to determine whether the foreclosure sale conducted
by Naples was proper as a general matter, it must determine whether Naples had the authority
to conduct the sale in the first place. Moreover, the allegations contained within Nationstar’s
claim for wrongful foreclosure specifically reference Naples CC&Rs. For example,
Nationstar claims that “The HOA, the HOA Trustee and all fictitious Defendants failed to
provide notice pursuant to the CC&Rs.” Countercl. at ¥ 76. See also Id. at Y 43-48, 79. Under
the McKnight decision, then, this would clearly require the Court to interpret Naples’ CC&Rs.
Therefore, Nationstar’s wrongful foreclosure claim is subject to the mandatory ADR
requirement and should be dismissed.

3. Nationstar’s Counterclaim for Quiet Title or, in the Alternative, Declaratory
Relief

Nationstar first asserts a claim for quiet title/declaratory relief against Naples. Relative
to the quiet title claim, Naples contends that it no longer holds any interest in the Property,

since it conducted a foreclosure sale. In response, Nationstar contends that its quiet title claim

{01675427/ 1}
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is proper because, if the foreclosure sale were to be held invalid, Naples would then still hold
an interest in the Property that could be subject to an action to quiet title. Opp. at 6:8-10.

NRS 38.300(3) states actions “relating to the title to residential property” are exempt
from the mandatory ADR requirement because they are not considered civil actions. The
McKnight Court made clear, however, that exempt claims under this provision are those that
“directly relate to an individual's right to possess and use his or her property.” McKnight, 310
P.3d at 559. Here, Nationstar does not seek use or possession of the Property by way of its
Counterclaim. Hence, its “quiet title” claim must be submitted to mandatory ADR. See
McKnight, 310 P.3d at 558 (indicating that the substance of a complaint’s claims must be
evaluated, rather than the form).

Furthermore, the issue of whether the foreclosure sale was valid and proper must be
decided before a claim for quiet title may be resolved — for the reasons set forth by Nationstar.
Based on the analysis in the prior section, claims contesting the validity and/or authority of the
foreclosure sale must be submitted to mandatory ADR before being brought here because they
necessarily require this Court to reference and interpret various provisions of Naples CC&Rs.
Thus, directing the quiet title claim to mandatory ADR is further warranted.

Relative to Nationstar’s alternative claim for declaratory relief, it may not necessarily
be similarly exempt from mandatory ADR, an issue left unaddressed by McKnight. In the
cvent that it is found that Nationstar’s interest was extinguished, Nationstar requests a
“determination from this Court, pursuant to NRS 40.010, [sic] the HOA Sale was unlawful and

void and conveyed no legitimate interest to” Plaintiff. Countercl. at ] 63.

(01675427 /1)
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However, for the same reasons as outlined above for the wrongful foreclosure claim,
this Court must specifically reference and interpret Naples’ CC&Rs in order to determine
whether the sale conducted was proper énd, therefore, affected Nationstar’s interest in the
Property. Indeed, Nationstar admits that the claim for “declaratory relief in this case is akin to
setting aside a foreclosure sale.” Opp. at 6:15-17. Therefore, Nationstar’s alternative claim for
declaratory relief should be dismissed for failure to first submit it to mandatory ADR.

Lastly, Nationstar requests that, should this Court find its claims subject to the
mandatory ADR requirement, a stay be issued pending compliance or a mandatory settlement
conference be set. Opp. at 11. However, this would be contrary to the plain text of NRS
38.310(2), which mandates that claims subject to ADR filed with this Court prior to submission
to ADR be dismissed. Therefore, Nationstar’s request for a stay or settlement conference
should be denied.

/1
/1
11/
/1
/1
i
11/
1/
/1
1/

/1
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THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’s Motion to
Dismiss Defendant/Counterclaimant NATIONSTAR MORTGAGE, LLLC’s Counterclaim as
to NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only is granted and- that
NATIONSTAR MORTGAGE, LI.C’s Counterclaim is dismissed, without prejudice, as to
Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only.

Dated this _//#“day of fhes s, 2015,

e

9.
/

[t

DIS‘T§QIZCOURT JUDGE

Submitted by

*
*
H

‘.‘= E,’
:

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Attorneys for Counter-defendant/Third-Party Defendant
Naples Community Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.F.C.R. and Administrative Order 14-2, I certify that on this
12" day of August, 2015, the foregoing ORDER TO DISMISS, WITHOUT
PREJUDICE, COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s
COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD PARTY
DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY

was served by electronic service via Wiznet to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LI.P

(01675427 / 1}
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WRIGHT, FINLAY & ZAK, LLP CLERK OF THE COURT
Dana Jonathon Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada State Bar No. 11547

7785 W. Sahara Ave., Ste. 200

Las Vegas, NV §9117

(702) 475-7964, Fax: (702) 946-1345

dnitzi@wrightlegal .net

cerowton{wrightiegal .net

Attorneys for Defendant and Counterclaimant, Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept, No.: V
Plaintiff,
VS, NOTICE OF LIS PENDENS

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS,

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW,; DOES 1
through X; and ROE CORPORATIONS 1
through X, inclusive,

Counter-Defendants.

PLEASE TAKE NOTICE that Defendant/Counterclaimant, Nationstar Mortgage, LLC

(hereinafter “Nationstar’), has answered the complaint of Plaintiff, Saticoy Bay LLC Series 4641

Page 1 of 4
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Viareggio Ct (hereinaiter “Plaintiff”), and filed a counterclaim in the above-entitled action which
concemns and affects real property as described herein. Nationstar’s Answer and Counterclaim,
was filed on March 13, 2015, The above-captioned matter is pending in the District Court, Clark
County, Nevada, located at 200 Lewis Ave., Las Vegas, Nevada.

This action, and the affirmative relief that Nationstar requests in its Answer and
Counterclaim, affects fitle to specific real property and the right to possession of specific real
property situated in Clark County, Nevada, commonly known as 4641 Viareggio Court, Las

Vegas, Nevada 89147 (hereinafter “Property™), and more particularly described as:

Parcel One (1}: |

Lot Sixty-Two (62) in Block One (1) of CHEYENNE RIDGE PHASE 2 — UNIT
1, as shown by map thereof on file in Book 78 of Plats, Page 18, and amended by
that certain Certificate of Amendment recorded May 19, 1997 in Book 970519 as
Document No. 01398, of Official Records, in the Office of the County Recorder
of Clark County, Nevada.

Parcel Two (2}):
A non exclusive easement for ingress, egress and Public Utility Purposes on, over
and Across the Private Streets on the Map Referenced Hereinabove, which

easement 1s appurtenant to parcel one (1),

and more particularly described as Clark County Assessor Parcel No. 163-19-311015.
In its Answer and Counterclaim, Nationstar has asked the Couwrt to provide the following
affirmative relief:
1, For a declaration and determination that Nationstar’s interest is secured against
the Property, and that Nationstar’s first Deed of Trust was not extinguished by the
HOA Sale;
2. For a declaration and determination that Nationstar’s interest is superior to the
interest of Buyer, and all other fictitious Defendants;
3. For a declaration and determination that the IHOA Sale was invalid to the extent it
purports to convey the Property {free and clear to Buyer;
4, In the alternative, for a declaration and determination that the HOA Sale was

invalid and conveyed no legitimate interest to Buyer;

Page 2 of 4
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DATED this, day of August, 2015.

For a preliminary and permanent injunction that Buyer, its successors, assigns,
and agents are prohibited from conducting a sale or transfer of the Property if it 18
claimed to be superior to Nationstar’s Deed of Trust or not subject to that Deed of
Trust;

For a preliminary injunction that Buyer, its successors, assigns, and agents pay all
taxes, insurance and homeowner’s association dues during the pendency of this
action;

For a preliminary injunction that Buyer, its successors, assigns, and agents be
required to segregate and deposit all rents with the Court or a Court-approved
trust account over which Buyer has no control during the pendency of this action;
If it is determined that Nationstar’s Deed of Trust has been extinguished by the
HOA Sale, for special damages in the amount of the fair market value of the
Property or the unpaid balance of the Guillory Loan and Deed of Trust, at the time

of the HOA Sale, whichever is greater;

WRIGHT, FINLAY & ZAK, LLP

/W

Dana Jondihon Nitz, Esq.

Nevada Bar No. 00050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Ave., Ste. 200

Las Vegas, NV §9117

Attorneys for Defendant and Counterclaimant,
Nationstar Mortgage, LLC
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AFFIRMATION
Pursuant to N.R.S. 239B.030

The undersigned does hereby affirm that the preceding NOTICE OF LIS PENDENS does not

contain the social security number of any person.

DATED this &_d"ay of August, 2015.
WRIGHT, FINLAY & ZAK,LLP

GRS

“"Dana J¥hathon Kitz, Esq./
Nevada Bar No. 00050
Chelsea A. Crowton, Esq.
Nevada Bar No. 11547
7785 W, Sahara Ave., Ste. 200
Las Vegas, NV 89117
Attorneys for Defendant and Counterclaimant,
Nationstar Mortgage, LLC

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this _ﬂ__ day nf% 5, I did cause a true copy of NOTICE OF LIS
PENDENS to be e-filed and e-served through the Eighth Judicial District EFP system pursuant
to NEFR 9;

S '?-é-EfEma:! .
.- offic ce@hohniawf rm com
;j;__.‘mehﬂ @buhnlawr" iFm. ccnrn

McCarthy Holthus
' tbeckom@mccarthvholthus cnm

|U] an @messner o
mcarath@messner.com

—
An Employee of WRIGHT,\ \&TNLAY & ZAK, LLP

S f Bernita Lujan
oo TomMcGrath |
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Electronically Filed
07/26/2016 02:22:32 PM

NOTC .. b frir

WRIGI‘]T FINLAY & ZAK_ LLP CLERK OF THE COURT
Dana Jonathon Nitz, Esq.

Nevada Bar No. 0050

Regina A. Habermas, Esq.

Nevada Bar No. 8481

7785 West Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

(702) 475-7964; Fax: (702) 946-1345

dnitz@wrightlegal .net

rhabermas{@wrightlegal.net

Attorneys for Defendant and Counterclaimant, Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V
Plaintiff,
VS. DEFENDANT/COUNTERCLAIMANT

NATIONSTAR MORTGAGE LLC’S

NATIONSTAR MORTGAGE, LLC; COOPER Q%EECAET%F&CP%%E{I}E}}TO%?OOTERS

CASTLE LAW FIRM, LLP; and MONIQULE 38.310
GUILLORY,

Defendants.
NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES |
through X; and ROE CORPORATIONS 1
through X, inclusive,

Counter-Defendants.

PLEASE TAKE NOTICE that Defendant/Counterclaimant Nationstar Mortgage L1L.C
(“Nationstar”™), Counter-Defendant Naples Community Homeowners Association (“Naples

HOA™) and Counter-Delendant Leach Johnson Song & Gruchow, LLP (*1.JSG™) participated in

Page 1 of 3
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Alternative Dispute Resolution pursuant to NRS Chapter 38. On August 6, 2015, Nationstar
submitted an Alternative Dispute Resolution Claim Form to the State of Nevada Department of
Business and Industry Real Estate Division’s Common-Interest Communities and Condominium
Hotels Program (“"NRED”). See Exhibit A, attached hereto. Nationstar, Naples HOA and LJSG
participated in an NRED mediation on May 9. 2016; however, the mediation was unsuccessful as
no agreement was reached and the matter is now closed. A copy of the letter received from
NRED that confirms the unsuccessful mediation is attached hereto as Exhibit B,

DATED this % day of July, 2016.
WRIGHT, FINLAY & ZAK, LLP

Regina A. Habermas, Esq.

Nevada Bar No. 8481

7785 West Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendant and Counterclaiman,
Nationstar Mortgage, LLC

AFFIRMATION

Pursuant to N.R.S. 2368.030
The undersigned does hereby affirm that the preceding NOTICE OF COMPLETION
OF MEDIATION PURSUANT TO NRS 38.319 filed in the above-captioned action does not

contain the social security number of any person.

DATED this A€ day of July, 2016.
WRIGHT, FINLAY & ZAK, LLP

Regina A. Habermas, Esq.

Nevada Bar No. §481

7785 West Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendant and Counterclaimant,
Nationstar Morigage, LLC




CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this HE@ f:;y of July, 2016, 1 did cause a true copy of NOTICE OF
COMPLETION OF MEDIATION PURSUANT TO NRS 38.310 to be e-filed and e-served

through the Eighth Judicial District EFP system pursuant to NEFR 9.

Low Offices of Michael F. Boh,

- nfﬂce btﬁhhféﬁﬁrm .con'!_,,;;"’
ST e )
ftmbﬁhn@bﬂhn]aWﬁrngm REICY s T o

An Employee of WRIGHT, FINLAY & ZAK, LLP

Page 3 of 3
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION

OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMILINITIES AND CONDOMINIUM HOTELS
2301 East Sahara Avenue, Sufte 202 = Las Vegas, NV B9104-4137
{702) 4B6-2480 * Toll free; (877) B28-9907 * Fax: [702) 486-452{)
E-mail: C1C0mbpdsmin nfired. siple nyv.s hrn- A fwww red state. nw.iis

ALTERNATIVE DISPUTE RESOLUTION (ADR)
CLATM FORM

~ Please review the ADR Overview, Form #523, prior to campleting this form.

NOTE: Referec and arbitration decisions ore public records ond will be published on the Division's website. Parties that pariicipo ted in
a referee hearing ar arbitration resulting in o decision can reguest, in writing, to the Division to haue their identifying informaiion
(name, address, phone number) redacied from the decision that is published.

Date: ﬁ{/é //“5/ /WW

/’élgnulure af Claiment

Claimant*; Nationstar Morigage, LLC
*1{ individuat, provide fill neme, 10 an Association, provide COMPLETE Associalion nnme 5 i appenrs on Secretory af Stale's website, {im/ Ansns,cos/spsenli[vsenrebi )

Wright, Finlay & Zak, LL.P - Dana Jonathon Nitz, Esq.

Please provide the nome af the Low Firm and the name of the ahornay

If Claimant is represented by an attorney:

Contaet Address: /799 W. Sahara Ave., Sulte 200 Las Vegas NV 89117

Stroat City Stale Zip Code

Contact Phone: 702-475-7964 1. . 702-046-1345 1 1. o dnitz@wrightlegal.net

#*Attach Additional Claimant Form (#520A) if there is more than one Claimant.

Respondent*: Naples Community Homeowners Association
*If individual, provide full name. 1an Assochilion, provide COMPLETE Assoriation naime g it appears nn Secreda ry of Stole's websita, (htlp;/fnysps.cov/sosent liveearahif)

Contact Address: 3912 W Flamingo Road #7102 Las Vegas NV 89147
Stroet Ciy Staje Zip Code
Contact Phone: Fax: E-Mail:

*Attach Additional Claimant Form (#520B) if there is more than one Respondent.

PLEASE SELECT YOU‘R METHOD OF RESOLUTION:
¥V MEDIATION

_| REFEREE PROGRAM*

b If Referee Program is selected. Responden? must apree, otherwise this will he treated as 2 Medintion claim. Claims invalving
} multiple porties may be excluded from \he Referee Program.

/ﬂ/ %’ I have read and agree to the policies stated in the ADR Overview (I'orm #523).

[ini:iﬂ:
If the Referee Program is selected by both parties, there is no cost for the Referee.
For office use only:
Claimant: Respondent: RE ¢
Receipt nursber: 27(17 qlg? Claim number: ﬂﬂ'ﬁs Date received: CEIVED AUG 0 7 20%
RED DEC 2 3 0%
Revised 3/11/2015 Pape 1 of 3 Ew ‘H E 321
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PROVIDE A BRIEF STATEMENT PERTAINING TO THE NATURE OF THE DISPUTE ¢“scE
ATTACHMENT"” ISNOT ACCEPTABLE. Your explanation must start an this page. You may attacl additional pages, if more space is

needed.):

This is an aclion for damages resulling from a lien foreclosure sale by the association and ils agent. The claims arlse under
allegations of quiet title and declaratery relief, injunciive relief, wrongful and defective foreclosure, negligence, negligence per se,
breach of contrast {CC&Rs), breach of the covenant of gond failh and fair dealing, misrepresentation, unjust enrichment, and tortious
Interference with Conlracl. The association and its agent conducied a lien foreclosure sale thal may have extinguished claimant's
first deed of lrust, thus braaching the covenants and dulies owed lo claimani as an intended bengficiary of he proleclions afforded
by the Declaralion {or this community. The foreclosure of the HOA's lien and saie lo a third-party has resulled in damages to
Ctaimant from loss of income and use of the property, and potaenlial loss of iis {first deed of {rust securing the [oan which the former
owner used lo purchased the propery. The Declaration pravides protections o the Claimant's llen which Claimant or iis
predecessors relied upon, and which induced Claimant or ifs predecessors {o lend in this community. Due Lo the Himited space
provided herein, all refevani fzcts and {urher delalls as {o this ackion will be provided to the mediator, once assigned.

Properly: 4641 Viareggio Courd, Las Vegas, Nevada B3147

WEZ File #: Guillory §19-2014105

IDENTIFY THE SECTION IN THE GOVERNING DOCUMENTS PERTAINING TO YOUR DISPUTE:

Inctuding but not limiled to Article 7, Effect of Nonpayment of Assessments; Remedies of the Assoclalion; Seclion 7.8, Morigagee
Prolection.

This submission will not be considered “filed”
umless the following is submitied:

v One (1) original AND two (2) copies of this Claim Form. (Supporting documents
may be provided directly to the mediator or referee ance assigned and need not be

provided with this Claim Form.)

v A $50.00 filing fee payable to "NRED" cither by check, cash, or money order.
Please do not mail cash. Filing fee is not refundable.

ADR Subsidy Applieation for Mediation (Form #668), if applicable.
Subsidy awarded based omn:

For a Unit Owner:
+ Once during each fiscal year of the State for each unit owned

For an Association
« Once during each fiscal year of the State against the same unit owner for each

unit owned
» In*“Good Standing” with Secrelary of State & Office of the Ombudsman Office

Return to:
Nevada Real Estate Division
o501 East Sahara Avenue, Suite 205
Las Vegas, Nevada 8910¢-4137

Once the Division processes vour Claim Form, the Division will mail you an instruction
packet pertaining to the next step in the process.

Revised 3/1 12015 Page 2 ol 3

JAQ740

th



Following is a listing of the mediators and referees for the Alternative Dispute Resolution program.
Before making your selection, resumes or curriculum vitae of the mediators and referees and their
location availability can be viewed on the Division's website at www.red state.nv.us/cic.htm.

e If the parties do not acree on the selected mediator or referee. the Divisionrn will

assign.
MEDIATOR LISTING REFEREL LISTING

Southern Nevada

Ira Dawid, Esq. Ira David, Esq.

Christopher R. McCuallough, Esq. Janet Trost, Esq.

Hank Melton Christopher R. MeCullough, Esq.

Dee Newell, JD Angela H. Dows, Esaq.

Janet Trost, Esq. Paul H. Lamboley, Esq.

Ileana Drobkin Kurt Bonds, Esq.

Barbara Fenster Thomas D. Harper, Esq.

Paul H, Lamboley, Esq.

Michael G. Chapman, Esq.

Angela Dows, Esq.

Thomas D. Harper, Esq.
Northern Nevada .

Sarah V. Carrasco, Esq. Michael Matuska, Esq.

Michael G. Chapman, Esq. Angela H. Dows, Esq.

Angela Dows, Esaq. Paul H. Lamboley, Esq.

Jill Greiner, Esq Kurt Bonds, Esq.

Paul 1. Lamboley, Esq.

Please note your mediator or referee selection below.

Thomas D. Harper: ESQ [zl Mediator [ Referee

Revised 3/11/201 5 Papez 10f 3
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Date:

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION
OFFICE OF THE OMBUDSMAN FOR OWNERS IN
COMMON-INTEREST COMMURNITIES AND CONDOMINIUM HOTELS
1178 Fairview Drive, Suite E * Carson City, NV B9701-5433 * {773) 687-42B0
2501 Eost Sahara Avenue, Suite 202 * Las Vegas, NV 85104-4137
{702) ABE-4480 * Toll free: (R77) 829-2907

E-mail: CICOmbudsmanaired. siate.nv. us Brpiwaww red stule.ny g

ALTERNATIVE DISPUTE RESOLUTION (ADR)
ADDITIONAL RESPONDENT FORM
This form should only he used in conjunction wiil Form #3520 - ADR

I/

Signature of Clument{(if Homenwner, must he nwnw“nrd)

(ferep s Fosams snigre gy ns<SOSService s’ Anonmmopsdcerss CoppSearch:CorpSearyh. e px

If ied on behalf of the Assaciction, provide the Assoriation's Entity Nwinber s il sppears on the Secrelery of Siate’s website,

Respﬂndent: L each Johnson Song & Gruchow #NI’A

I individual provide [ull name, If Asseciation, provide COMPEETE Associntion name and Entity Mumber o5 it appears un the Secretary of Sinte's website.

Contact Address: 85945 W. Russell Road, Suite 330 Las Vegas Mevada 18148
Stacet City Stale Zip Coile

Contact Phone: Fax: E-Mail:

Respondent: #

IFindividunl provide full name, if Associntion, provide COMPLETE Associstion name ond Entity Number ng it appenrs on the Secretary of Stare®s websiie.

Contact Address:

Street City Staie Zip Code

Contact Phone; Fax: E-Mail:
Respondent: #
If individun! provide full nnme, 1T Assacislion, proyvide COMPLETE Associntion nume and Entity Number os il oppenrs on the Secretary of State’s website,
Contfact Address:

' Street City State Zip Code
Contact Phone: Fax: LE-Mail;
Respondent: 3

If individua! provide full name. 17 Associztion, provide COMPLETE Ascociation nume nnd Enlity Number as it appenss an the Seereinry of Snic's wehsile.

Contact Address:

Street City Stale Zip Code

Contact Phone; Fax: E-Mail:

Far affice nse only:

Receipl number: Claim number: Dute received:

52013

Revised; 03/13/12
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BRIAN SANDOVAL BRUCE H. BRESLOW
Governor Direclor
JOSEPH (JD) DECKER
Administratar
DEPARTMENT OF BUSINESS AND INDUSTRY SHARON JACKSON
REAL ESTATE DIVISION Ombudsman
COMMON-INTEREST COMMUNITIES AND
CONDOMINIUM HOTELS PROGRAM
CICOmbudsman@rad.nv.gav
http:fired.nv.gov
July 02, 2016
Claimant(s): Respondent(s):
Nationstar Mortgage LLC Naples Community Homeowners Association
Attn: Dana Honathon Nitz, Esq. Attn: Thomas E Mcgrath, Esag.
7785 W Sahara Ave Suite 200 5566 S Fort Apache Rd Suite 110
L.as Vegas, Nv 88117 Las Vegas, Nv 89148

Leach Johnson Song & Gruchow, LLP
Atin: Chase Pitisenbarger

8945 W Russell Rd Suite 330

Las Vegas, Nv 89148

Alternative Dispute Resolution {ADR) Control #: 16-83 / Mediation Unsuccessful

Claimant(s): Nationstar Mortgage LLC

Naples Community Homeowners Association

Respondent(s): Leach Johnson Song & Gruchow, LLP

Dear Sir or Madam:

The Claimant and Respondent participated in mediation on May 9, 2015 through the Division’s
alternative dispute resolution program described in NRS 3B. Unfortunately, no agreement was
reached. Thank you for your efforts to resolve the dispute between the parties. This matter is now

closed.

Sincer,eiy,

egan Roller
ADR Facilitator

2501 East Sahara Avenue Ste 202  °  Las Vegas, Nevada 89104-4137
Telaphone (702) 486-4480 ° Facsimile {702) 486-4520 ~ Statewide Toll Free (877) 828-8507

JAQ744
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2
3 DISTRICT COURT
4 CLARK COUNTY, NEVADA
5
6]l SATICOY BAY LLC SERIES 4641 CASE NO.: A-13-689idefronically Filed
VIAREGGIO CT, 09/09/2016 06:03:59 PM
/ DEPT. NO. XIV .
8 Plaintiff(s), i! t‘ 5 e
9 VS. CLERK OF THE COURT
10|} NATIONSTAR MORTGAGE, LLC;
11 COOPER CASTLE LAW FIRM, LLP; and
MONIQUE GUILLORY,
12
Defendant(s).
13
14 AND ANY RELATED MATTERS
15 AMENDED ORDER SETTING CIVIL NON-JURY TRIAL
16
IT IS HEREBY ORDERED THAT:
17
A. The above-entitled case is set for a Non-Jury Trial on Monday,
18 :
February 06, 2017, at 9:30 a.m., in Department 14, located at 200 Lewis Avenue, Las
19
Vegas, Nevada 89155.
20 B. A Calendar Call will be held on Thursday, January 26, 2017, at 9:30
21 ain. Trial Counsel (and any party in proper person) must appear. Please note,
22 Department 14 does not conduct Pretrial Conferences. Parties must bring to Calendar
23 : ] : : .
Call the following and be prepared to discuss in detail how much time you will require
24
for opening and closing arguments as well as for your case-in-chief.
25
Parties must bring to Calendar Call the following:
26 (1) Typed Exhibit lists, with all stipulated exhibits marked,
(2)  All exhibits marked by counsel for identification purposes;
27 3) List of depositions;
| 28
:  ADRIANA ESCOBAR

JAQ745
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ADRIANA ESCOBAR

DISTRICT JUDGE
DEPARTMENT XIV
LAS VEGAS, NEVADA 89155

(4)  List of equipment needed for trial, including audiovisual equipment; '
(5)  Courtesy copies of any legal briefs on trial issues.

C. Pre-Trial Memorandum - The Pre-Trial Memorandum must be filed no

later than 4:00 p.m. 10 days prior to Calendar Call, with a courtesy copy delivered or
emailed to Department 14. All parties (attorneys and parties i proper person), MUST

comply with ALL REQUIREMENTS of EDCR 2.67, 2.68 and 2.69. Parties should

include in the Memorandum an identification of orders on all motions in limine or
motions for partial summary judgment previously made, a summary of any anticipated
legal issues remaining, a brief summary of the opinions to be offered by any witness to be
called to offer opinion testimony as well as any objections to the opinion testimony.

D. Motions in Limine — All motions in limine must be in writing and filed
no later than 8 weeks before trial. Orders Shortening Time will not be signed except in
extreme emecrgencies.

E. Discovery Issues — All discovery deadlines, deadlines for filing

dispositive motions, and motions to amend the pleadings or add parties are controlled by
the previously issues Scheduling Order.

F. Stipulations to continue a trial date will not be considered by the Court.
Pursuant to E.D.C.R. 2.35, a motion to continue trial due to any discovery issues or
deadlines must be made before the Discovery Comimissioner.

Failure of the designated trial attorney or any party appearing in proper
person to appear for any court appearances or to comply with this Order shall
result in any of the following: (1) dismissal of the action (2) default judgment; (3)
monetary sanctions; (4) vacating of trial date; and/or any other appropriate remedy
or sanction.

Counsel is asked to notify the Court Recorder Sandra Anderson at least one

" If counsel anticipates the need for audio visual equipment during the trial, a request must be
submitted to the District Courts AV department following the Calendar Call. You can reach the
AV Department at 671-3205.

JAQ746
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10
11
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13
14
15
16
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- ADRIANA ESCOBAR
DISTRICT JUBGE
DEPARTMENT XIV
LAS VEGAS, NEVADA B9155

month in advance if they are going to require daily copies of the transcripts of this trial.
Failure to do so may result in a delay in the production of the transcripts.

Counsel must advise the Court immediately when the case settles or 1s otherwise
resolved prior to trial. A stipulation which terminates a case by dismissal shall indicate
whether a Scheduling Order has been filed and, if a trial date has been set, the date of that
trial. A copy should be provided to Chambers.

DATED this Lday of Septembgr;R016.

ADRIANA ESCOBAR
DISTRIGT COURT JUDGE

CERTIFICATE OF SERVICE
I hereby certify that I caused the foregoing Order to be served by facsimile, by
placing a copy in the attorney’s folder in the Court Clerk’s Office, or by mailing, or

faxing, as indicated to:

Thomas E. McGrath, Esq.
MESSNER REEVES LLP
Facsimile: (702) 363-5101
Email: tmcegrath(@messner.com
Attorneys for Naples Community
Homeowners Association

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F BOHN ESQ
Facsimile: (702) 642-9766

Email: mbohn@bohnlawfirm.com

Attorneys for Plaintiff

Dana Jonathon Nitz. Esq.

Chelsea A. Crowton, Esq.

WRIGHT FINLAY & ZAK LLP

Facsimile: (702) 946-1345

Email: dnitz@wrightlegal.net
ccrowton@wrightlegal .net

Attorneys for Nationstar Mortgage LLC

/@W& &M

Diana D. Powell, Judicial Assistant
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SAO CLERK OF THE COURT

WRIGHT, FINLAY & ZAK, LLP
Dana Jonathon Nitz, Esq.

Nevada Bar No. 0050

Regina A. Habermas, Esq.

Nevada Bar No. 8481

7785 W. Sahara Ave., Suite 200

Las Vegas, NV 80117

(702) 475-7964, Fax: (702) 546-1345
dnitz@wrightlegal.net
rhabermas@wrightlegal.net
Attorneys for Defendant/Counterclaimant Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: XIV
Plaintiff, STIPULATION AND ORDER TO
vs. EXTEND DISCOVERY AND

DISPOSITIVE MOTION DEADLINES
NATIONSTAR MORTGAGE, LLC; COOPER | AND CONTINUE TRIAL DATE

CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY, (FIRST REQUEST)

Defendants,

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS,

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES |
through X; and ROE CORPORATIONS [ through
X, inclusive,

Counter-Defendants,

Page 1 of 6

Saticoy Bay LLC Series 4641 Viareggio Ct. v. Nationstar Mortgage, LLC et al., Case No. A-13-689240-C
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Pursuant to EDCR 2.35 and the reasons set forth below, Plaintiff Saticoy Bay LLC Series
4641 Viareggio Ct. (“Plaintiff”) and Defendant/Counterclaimant Nationstar Mortgage, LLC
(“Nationstar™), by and through their respective counsel of record, hereby submit the following
Stipulation and Order to Extend Discovery and Continue Trial Date (First Request).

Plaintiff filed the Complaint that initiated this action, which seeks quiet title following an
HOA foreclosure sale, on September 25, 2013. Nationstar appeared in the action on
December 3, 2013 and filed a Motion to Dismiss Plaintiff’s Complaint. Plaintiff filed an
Opposition and Countermotion to Stay Case on December 5, 3013. The Court conducted a
hearing of the pending motions on January 24, 2014 during which the Court denied the Motion
to Dismiss and granted the Countermotion to Stay Case based upon the large number of HOA
foreclosure appeals then pending before the Nevada Supreme Court. The case remained stayed
for more than one year and the stay was lifted pursuant to the Court’s Order Granting Motion to
Lift Stay, entered on February 12, 2015. |

On March 13, 2015, Nationstar filed an Answer to the Complaint and Counterclaim
against Plaintiff and Naples Community Homeowners Association (the “HOA™). On March 19,
2015, Plaintiff filed a Motion to Dismiss Nationstar’s Counterclaim, which Nationstar opposed.
The Court conducted a hearing on Plaintiff’s Motions to Dismiss on May 13, 2015 and took the
matter under advisement. Meanwhile, on April 29, 20135, the HOA filed a Motion to Dismiss
Nationstar’s Counterclaim, which Nationstar also opposed. The Court held a hearing of the
HOA’s Motion to Dismiss on June 19, 2015 during which the Court granted the motion and
dismissed Nationstar’s Counterclaim against the HOA without prejudice. On July 28, 2015, the
Court entered an Order dismissing N&ti?nstar’s Counterclaim against Plaintiff without prejudice.

A Joint Case Conference Report had been filed on May 13, 2015 and a Scheduling Order
was entered on June 12, 2015, The Court entered its Order Setting Civil Non-Jury Trial and
Calendar Call on July 7, 2015. On September 9, 2016, the Court entered an Amended Order
Setting Civil Non-Jury Trial pursuant to which the Calendar Call was rescheduled to January 26,

2017 and the trial was rescheduled to February 6, 2017,
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I. DISCOVERY COMPLETED BY THE PARTIES

A. Discovery Conducted by the Plaintiff:

Plaintiff served initial disclosures of documents and witnesses pursuant to N.R.C.P, 16.1.
Plaintiff also propounded Requests for Admissions, Requests for Production of Documents and
Interrogatories on Nationstar. Finally, Plaintiff served responses to Requests for Admissions,
Requests for Production of Documents and Interrogatories propounded by Nationstar.

B. Discovery Conducted by Defendant:

Nationstar served its initial disclosures of documents and witnesses pursuant to
N.R.C.P. 16.1. Nationstar propounded Requests for Admissions, Requests for Production of
Documents and Interrogatories on Plaintiff. Nationstar served responses to Requests for
Admissions, Requests for Production of Documents and Interrogatories propounded by Plaintiff.
Nationstar served a disclosure of expert witness. Finally, Nationstar subpoenaed the records of
the HOA, the HOA’s community manager and two trustees that recorded HOA notices against
the subject property.

il DISCOVERY ANTICIPATED TO BE COMPLETED IN THE FUTURE

Depositions of the parties’ Rule 30(b)(6) corporate designees need to be conducted. In
addition, Nationstar plans to take the deposition of the HOA, the trustee that conducted the HOA
foreclosure sale, and the HOA’s community manager. Plaintiff may serve a rebuttal expert
disclosure. Finally, the parties may serve supplemental written discovery upon each other to
explore issues arising out of recent decisions by the Nevada Supreme Court.

III. REASONS THAT DISCOVERY WAS NOT TIMELY COMPLETED

The parties are involved in numerous, similar cases in which the scheduling of
depositions has become complicated. Further, the parties’ counsel have multiple trials in other
matters set in the next few months. In addition, the Nevada Supreme Court has entered a humber
of decisions in HOA foreclosure cases, which have broadened the issues to be explored in
discovery. Finally, Nationstar plans to seek to amend its Answer to add Counterclaims against
Plaintiff based upon cases decided by the Nevada Supreme Court after the entry of the Order

dismissing Nationstar’s Counterclaim without prejudice and after the deadline to amend passed.
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