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l because their interest is not "subordinate to the deed of trust" (emphasis added) - their interest is 

? the deed of trust. This inconsistency makes it unlikely that any HOA or its foreclosure trustee 

3 would understand they inust give notice to the holder of that first deed of trust. As the dissent in 

4 SFR acknowledged, "The means e1nployed must be such as one desirous of actually informing 

5 the absentee might reasonably adopt to accomplish it."' 334 P.3d at 422 (citing Mullane, 339 

6 U.S. at 315. NRS 116.31162-116.31168 fail this requirement. 

7 The Nevada Legislature knows how to draft an express notice require1nent- it has done so 

8 in many places throughout the statutes. But as to lenders, NRS Chapter 116's notice provisions 

9 are constitutionally flawed, rendering the statutes invalid on their face. Accordingly, Plaintiff 

10 cannot prevail on any of its clai1ns against Nationstar since its claitn to title isJounded on a 

11 statutory scheme that is facially unconstitutional. Instead, judgment should be entered in favor 

12 of Nationstar as a matter of law because the foreclosure sale is unconstitutional. 

13 J. NRS CHAPTER 116'S NON-JUDICIAL FORECLOSURE PROVISIONS 
VIOLATES THE TAI(INGS CLAUSES OF THE UNITED STATES AND 

14 NEVADA CONSTITUTIONS. 

15 The Fifth Amendment to the U.S. Constitution prohibits "private property be[ingJ taken 

16 for public use without just compensation." U.S. Const. Arnend. V.; Chicago. B & Q.R. Co. v. 

17 Chicago, 166 U.S. 226, 228-29 (1897). The Nevada Constitution likewise provides that 

18 "[p Jrivate property shall not be taken for public use without just co1npensation having been first 

19 made." Nev. Const., Art. I., Sec. 8. As the Nevada Supreme Court has held, the Takings Clause 

20 of the Nevada Constitution is 1nore protective of property rights than the United States 

21 Constitution. McCarran Int'l Airport v. Sisolak, 12? Nev. 645, 670, 137 P.3d 1110, 1127 (2006). 

22 Nonetheless, permitting the extinguishment of a first deed of trust in favor of a de minimis 

23 ho1neowners' association lien to recover several months of assessrnents is a taking that violates 

24 both Constitutions. 

25 The Nevada Supreme Court held in McCarran that "a per se regulatory taking occurs 

26 when a public agency seeking to acquire property for a public use enu1nerated in NRS 37.010 

27 fails to follow the procedures set forth in NRS Chapter 37. Nevada's statutory provision on 

28 e1ninent domain, and appropriates or pennanently invades private property for public use without 
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first paying just compensation." 137 P.3d at 1127. SFR's interpretation ofNRS Chapter 116 has 

done precisely that: transferring property free and clear of a beneficiary's rights under a deed of 

trust without just compensation is a regulatory taking. 

A lien is undoubtedly "property" within the 1neaning of the Takings Clause. United 

States v. Sec. Indus. Bank, 459 U.S. 70, 76-77 (1982). Thus, the extinguishment or destruction 

of a lien can be a taking under the Clause. Id. at 77-78. The U.S. Supre1ne Court has struck 

down a regulation that impermissibly took a bank's security interest in its own collateral. In 

Louisville Joint Stock Land Bank v. Radford, '795 U.S. 555, 580-81 (1935), the Court held the 

Frazier-Lemke Act unconstitutional because it allowed fanners to buyer their property at the 

current appraised value on a deferred payment plan. The Act's infringement of a tnortgagee's 

right to recover full payinent before being divested of its security interest was impennissible 

because that is "the essence" of a mortgage. Id. The Court held the Act i1npaired substantive 

property rights and that the Fifth Amendment eininent domain proceedings and compensation 

were required to alter the 1nortgagee's interest in such a way. Id. The Court concluded: 

For the Fifth Amendment commands that, however great the nation's need, 
private property shall not be thus taken even for a wholly public use without just 
co1npensation. If the public interest requires, and permits, the taking of property 
of individual mortgagees in order to relieve the necessities of individual 
inortgagors, resort 1nust be had to proceedings by eminent do1nain; so that, 
through taxation, the burden of the relief afforded in the public interest may be 
borne by the public. 

Id. at 601-02. 

Similarly, in Armstrong v. United States, 364 U.S. 40, 48 (1960), involving 

1naterialman's liens for materials delivered to a contractor for use in construction navy boats, the 

Court held that the government co1nmitted a taking when it took title to and possession of the 

vessels, because that made it impossible for the materialman to enforce their liens. Id. The 

Supreme Court explained that the "total destruction by the Government of all value of these 

liens, which constitute compensable property, has every possible element of a Fifth Amendment 

'taking' ... " Id. In other words, the lienholders had compensable property, but "[i]mmediately 
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1 afterwards, they had none." Id. "This was not because their property vanished into thin air," but 

2 rather because the value of the liens had been destroyed. Id. 

3 Just like the liens in Armstrong, the value ofNationstar's lien has been purportedly 

4 destroyed and ilnpermissibly taken. It is of no consequence that in Armstrong the government 

5 itself physically acquired the liened property at issue. A "takings analysis is not necessarily 

6 limited to outright acquisitions by the govenunent itself." Sec. Indus. Bank, 459 U.S. at 77-78 

7 (citing Loretto v. Teleprompter Manhattan CATV Com., 458 U.S. 419 (1982)). "[S]imply 

8 impos(ing] a general economic regulation," which "in effect transfers the property interest from a 

9 private creditor to a private debtor" constitutes a governmental taking. 459 U.S. at 78. 

I 0 NRS Chapter 116 is a direct product of govenunent conduct and regulation. The 

11 govenunent has not only created a statutory lien for associations but has elevated the lien over 

1? first in time deeds of trust. This lien was designed for public use in support of co1nmon interest 

13 communities for the maintenance of conunon areas and units within the community. The 

14 government further has created the "opt-in" or fast and loose statutory foreclosure scheme which 

15 associations can use to extinguish other prior lienholders without justly co1npensating them. The 

16 foreclosure provisions of NRS Chapter I I 6 constitute a taking in violation of the U.S. and 

17 Nevada Constitutions. Therefore, the Court cannot allow Plaintiff to take free and clear title of 

18 Nationstar's first Deed of Trust. 

19 K. THE SFR DECISION SHOULD NOT BE APPLIED RETROACTIVELY TO 

20 

21 

2? 

23 

24 

25 

26 

27 

28 

PERMIT EXTINGUISHMENT OF NATIONSTAR'S DEED OF TRUST. 

The SFR decision was issued September 18, 2014, displacing over 20 years of practice 

with respect to the relationship of first deeds of trust to HOA assessment liens. The decision 

should not be applied retroactively to permit extinguislunent ofNationstar's Deed of Trust. 

In Chevron Oil Co. v. Hudson, 404 U.S. 97, 106-07, 92 S.Ct. 349, 355, 30 L.Ed.?d 296 

(1971 ), the U.S. Supreme Court expanded the application of the doctrine of nonretroactivity 

outside the criminal area, in both constitutional and nonconstitutional cases. The Court noted 

In our cases dealing with the nonretroactivity question, we have generally considered 
three separate factors. First, the decision to be applied nonretroactively must establish a 
new principle of law, either by overruling clear past precedent on which litigants may 
have relied, (citation 01nitted) or by deciding an issue of first impression whose resolution 
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was not clearly foreshadowed (citation omitted). Second, it has been stressed that "we 
must ... weigh the merits and demerits in each case by looking to the prior history of the 
rule in question, its purpose and effect, and whether retrospective operation will further 
or retard its operation." (Citation 01nitted.) Finally, we have weighed the inequity 
imposed by retroactive application, for "[w]here a decision of this Court could produce 
substantial inequitable results if applied retroactively, there is a1nple basis in our cases for 
avoiding the 'injustice or hardship' by a holding of nonretroactivity." (Citation omitted.) 

In this case, SFR should be applied prospectively only, for it establishes a new principle of law 

by overruling clear past precedent on which litigants 1nay have relied and by deciding an issue of 

first i1npression whose resolution was not clearly foreshadowed. Weighing the 1nerits and 

demerits by looking to the prior history ofNRS 116.3116 et seq., in general, and NRS 

116.3116(2), in particular, its purpose and effect, favors prospective application only. 

There is atnple basis for avoiding the injustice or hardship by a holding of non­

retro activity: 

• For nearly two decades, ho1neowner's associations and first mortgagees jointly believed 

that the first mortgage survived the homeowner's association's non-judicial foreclosure­

as evidenced by 1nany CC&Rs providing "1nortgagee protection clauses" to this day. 

What happens to older sales now? Does the purchaser at a homeowner's association sale 

in 1993 now hold title or does the person who bought the satne property from the 

foreclosing first 1no1tgagee? Large nu1nbers of properties sold at ho1neowner's 

association non-judicial sales over the last couple of decades could now be tied up in title 

disputes. Applying the SFR decision prospectively and requiring judicial foreclosure to 

establish their super-priority status for past liens will eliminate this risk. 

• The SFR decision must however be viewed in accordance with the Official Cornments to 

UCIOA § 3-116 (1982): "[T]he 6 months' priority for the assessment lien strikes an 

equitable balat1ce between the need to enforce collection of unpaid assessments and the 

obvious necessity.for protecting the priority o,f the security interests o,f lenders." 

(Emphasis added.) By initially adopting UCIOA (198?), the Legislature iinplicitly 

recognized this equitable balance. The Majority abandoned the balance and advanced 

only the interests of the homeowner's association - and more particularly, the interests of 

the investors or speculators like Plaintiff. To restore the balance, the Court should adopt 
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1 prospective application, requiring the ho1neowner's association to judicially foreclose to 

2 establish a super-priority, for all loans and deeds of trust executed prior to Septe1nber I 8, 

3 2014. 

4 • Applying the SFR decision retroactively creates ad1ninistration problems under NRS 

5 116.31164(3)( c) avoided by judicial foreclosure to establish the super-priority for past 

6 liens. That statute does not account for the fact that the liens may include super-priority 

7 and sub-priority portions and provides for reilnburse1nent of expenses which do not enjoy 

8 super-priority under NRS 116.3l16(2)(c), before satisfaction of the first n1ortgage. 

9 Prospective application avoids both these proble1ns since a non-judicial sale for past liens 

10 would not trigger the super-priority and the entire homeowner's association lien would be 

11 superior to all lienholders subordinate to the first 1nortgage so all the expenses are 

12 properly recoverable against them. 

13 • While the SFR decision accepted as true the allegation in the complaint that that 

14 ho1neowner's association gave all statutory notices, many homeowner's associations did 

15 not give those notices and are exposed to enonnous liability to the first tnortgagees whos 

16 interests would be extinguished by prior sales, likely to exceed the E&O insurance 

17 carried by the homeowner's associations. 

18 • Applying the SFR decision retroactively creates probletns due to the lack of guidance 

19 whether the homeowner' s association must provide the 9-month amount and accept the 

20 amount fro1n the mortgagee in every instance. The lack of guidance puts the burden on 

21 homeowner's associations to choose whether to give notice, give the 9-month quote, and 

22 accept the 9-month payoff. Applying retroactively exposes homeowner's associations 

23 who choose wrong to significant liability for wrongfully foreclosing out the first 

24 tnortgagee's interest, as well as the cost of defending those suits. Applying the SFR 

25 decision prospectively such that the past liens require judicial foreclosure to establish 

26 super-priority will rescue the1n from liability if they did not give notice of its sale to the 

27 first mortgagee or provide it with or accept the 9-month payoff a1nount. 

28 • Applying the SFR decision retroactively eliminates the important borrower protections 
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1 designed to help borrowers stay in their homes under the Foreclosure Mediation Program, 

2 Homeowner Bill of Rights ("HOBR") and CFPB24 regulations, with which the 

3 ho1neowner's associations need not co1nply. Applying retroactively undermines the 

4 intent of these rules by allowing a homeowner's association to foreclose ahead of a deed 

5 of trust and eliminate the very thing the lender is working with the borrower to preserve. 

6 • Applying the SFR decision prospectively will permit the lenders to establish and manage 

7 "an escrow account, loan trust account or other i1npound account for advance 

8 contributions for the payinent of assessments" created upon the adoption of NRS 

9 116.3116(3), effective October I, 2013. 

I 0 These reasons mandate application of the SFR decision prospectively only: For past liens, 

11 there could be no super-priority without a judicial foreclosure action and there could be no 

1? extinguish1nent of the first Deed of Trust. For future liens, the ho1neowner's associations, the 

13 lenders and the borrowers and the buyers are all apprised of the effects of the assessment lien and 

14 enforcement through non-judicial foreclosure and can plan accordingly. Prospective application 

15 avoids the horrific i1npact that the retroa~tive application of the SFR decision would likely have 

16 on bo1Towers, HOAs, property values and sales, first 1nortgagees, the courts, investors, and new 

1 7 loan originations in Nevada. 

18 L. NATIONSTARREQUESTS LEAVE TO CONDUCT DISCOVERY AS THERE 

19 

20 

21 

!? --
23 

24 

25 

26 

27 

28 

ARE MATERIAL ISSUES OF FACT. 

Plaintiff has called its motion simply a motion to dis1niss, which means the Court must 

generally take all allegations of the Counterclaiin as true and view the1n in the light most 

favorable to the non-moving party. To the extent that motion however presents new "matters 

outside the pleading ... , the motion shall be treated as one for summary judgment and disposed o 

as provided in Rule 56, and all parties shall be given reasonable opportunity to present all 

material made pertinent to such a inotion by Rule 56." N.R.C.P. 12(b). Taking the allegations o 

24 12 C.F.R. 1024.41(£), concerning "dual-tracking," prohibits a servicer from making the first 
notice or filing required for a foreclosure process until a mortgage loan account is tnore than 120 
days delinquent. 
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1 the Counterclaim as true, the Court must deny the Motion to Dismiss, as Nationstar has 

2 demonstrated "claim[s] upon which relief can be granted." N.R.C.P. 12(b)(5). The only way 

3 Plaintiff could prevail is to go beyond the allegations and present evidence that all the notices 

4 were given to Nationstar and tender was refused, among other things. Therefore, to the extent 

5 these matters are considered by the Court, the motion must be treated as a motion for sum1nary 

6 judgment. The motion inust therefore stand up to the legal standard for srunmary judgments, and 

7 Nationstar may oppose the motion as ifit were a rnotion for sumrnary judgment. In other words, 

8 Nationstar, as a party _defending a 1notion for summary judgJnent, 1nust be given a reasonable 

9 opportunity to co1nplete discovery to show a genuine issue of material fact. See Ottenheimer v. 

10 Real Estate Div. of Nev. Dept. of Commerce, 91 Nev. 338, 535 P.2d 1284 (1975); Harrison v. 

11 Falcon Products, Inc., 103 Nev. 558, 746 P.2d 642 (1987). A court inay, in its discretion, refuse 

12 to grant sun1illary judgJnent if the motion is made at the early stage of discovery because further 

13 development is needed to assist with a decision. See Collins v. Union Federal Sav. & Loans 

14 Ass'n, 99 Nev. 784, fn. 8, 662 P.2d 610 (1983) citing 10 Wright & Miller, Federal Practice & 

15 Procedure: Civil § 2728 at 558 (1978). 

16 Nationstar requests leave to conduct discovery. A 16.1 conference has just been 

1 7 conducted in this case. The docurnents and correspondence of the HOA and its foreclosure 

18 trustee Leach Johnson have not been produced, nor have the depositions of their Rule 30(b)(6) 

19 designees been taken to clarify the content of the documents and to address material, disputed 

20 facts in this matter. These docu1nents bear on the issue of the nature and sufficiency of notice 

21 and compliance with all statutory requiren1ents for a non-judicial foreclosure sale. What was the 

22 amount of the lien? Were only permissible items sought in the lien? Were the foreclosure notices 

23 sent by certified mail to Nationstar or its agents, servicers or trustees? Was Nationstar or its 

24 agents, servicers or trustees given notice that the Deed of Trust could be extinguished by the 

?5 HOA Sale? Was Nationstar or its agents, servicers or trustees given notice that they had a right to 

26 cure the deficiency and prevent the HOA Sale? These are just some of the unanswered questions 

27 of 1naterial fact discovery would explore. 

28 In any event, the discovery still needed in this case includes requests for admissions, 
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1 interrogatories, requests for production to Leach Johnson and the HOA followed by depositions 

? of the same parties. Plaintiff obviously is the one with lrnowledge as to what notices it had as to 

3 the HOA sale and what knowledge it had as to any super-priority lien. It is also within its 

4 knowledge as to whether publicly recorded docu1nents were reviewed and whether Plaintiff 

5 contacted a title co1npany regarding the insurability of title before and after the HOA sale. Also, 

6 it is within Plaintiff's lrnowledge as to what com1nunications it had with the HOA and any of tl1e 

7 other bidders or investors about the HOA sale and the policy and procedures regarding handling 

8 of a super-priority lien. These issues of fact are all relevant to prove or disprove Plaintiff's status 

9 as bona fide purchaser and the commercial reasonableness of the HOA sale. Finally, Plaintiff 

10 has knowledge as to how it has been using the property (e.g. lease/renting) which is relevant to 

11 Nationstar's unjust enriclunent claim. 

12 Similarly, discovery is needed as to Leach Johnson and the HOA and its policies and 

13 procedures for handling super-priority liens and payments; and the time, inanner and place of the 

14 HOA sale including what notices were sent, published and posted, and how many bidders were 

15 at the HOA sale. An accounting of the amounts stated in the Notices of Delinquent Assessment, 

16 Notice of Default, Notice of Sale, and Foreclosure Deed is needed. Additionally, the disposition 

17 of the funds allegedly paid for the Property, and the cormnercial reasonableness of the sale also 

18 warrant investigation. Finally, if necessary, Nationstar would use an expert to opine and testify 

19 regarding the value of the Property at the time of the HOA sale in support of its conunercial 

20 unreasonableness claim. 

21 

22 

23 

24 

25 

?6 

27 

?8 
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I v. CONCLUSION 

? Based on the above, Plaintiffs Motion to Dismiss should be denied and Nationstar's 

3 Countennotion for Su1n1nary Judginent should be granted. In the alternative, Nationstar's 

4 Countennotion for Continuance should be granted to pennit discovery to oppose Plaintiff's 

5 Motion to Dismiss. 

6 DATED thisZrt~~f April, 2015. 
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AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding NATIONSTAR'S 

OPPOSITION TO PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIM AND, IN 

THE ALTERNATIVE, MOTION FOR CONTINUANCE, AND ITS COUNTERMOTION 

FOR SUMMARY JUDGMENT filed in Case No. A-13-689240-C does not contain the social 

security nu1nber of any person. 

DATED this2v~;of April, 2015. 
WRIGHT, FINLAY & ZAK, I ~p 

/r-?v/ ~-- u 

na:ru:Jonlthon Nitz, Esq. = 
Nevada Bar No. 0050 
Chelsea A. Crowton, Esq. 
Nevada Bar No. 11547 
7785 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
dnitz@wrightlegal.net 
ccrowton0hvrightlegal.net 
Attorneys _for De_fendan t!C oun tercla in1ant, 
Nationstar Mortgage, LLC 
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2 

3 

CERTIFICATE OF SERVICE 

I HERBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; that 

service of the foregoing NATIONSTAR'S OPPOSITION TO PLAINTIFF'S MOTION TO 

4 DISMISS COUNTERCLAIM AND, IN THE ALTERNATIVE, MOTION FOR 

5 CONTINUANCE, AND ITS COUNTERMOTION FOR SUMMARY JUDGMENT was 

6 made on the ,:)O day of April, 2015, by depositing a true copy of same in the United States Mail, 

7 at Las Vegas, Nevada, addressed as follows: 

8 
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Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq. Ltd. 
376 East Wann Springs Road, Suite 125 
Las Vegas, NV 89119 

An Employee of WRIGHT, FINLAY & ZAK, LLP 
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APN: 1~19-J1!H)13 

WHEN RECORDED. RETURN TO: 

WILBUR II. ROADHOUSE, ESQ. 
Goold Patterson Devore Ales & Roadhouse 
4496 South Pecos Road 
Las Vegas, Nevada 89121 
(702} 436-2600 
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DECLARATION 
OF 

COVENANTS, CONDfTIOHS AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 
FOR 

' 

NAPLES 

'THIS DECLARATION {"'Dedaration1. made as of the 29"' day of February, 2000, by 
PERUA-Bll T a Nevada rorporatioo ("DedaranlJ. 

WITHES SETH: 

WHEREAS: 

A Oedarant ownscertaw. real propl!f1y 'ncaled., oartt County. Nevada. on whid1 Decbrant 
intends to subdrvide. develop. construct. mar1i:el and sell a ~ JanWy detached ~llbal eo1 A11100-

1nterest ~ commut'llty. to be known as "NAPLES". and 

B A !)0(110f1 of~ property. as more parbcUlarty described Ill Emb;l ·A.· attadled hereto. 
shall coost1tute the property m11lally covered by !hrs Oedara6on ("Original Property"); and 

C Dedarant intends lhat. upon Recoo:iation of lhis Dedaration, lhe Ori9inal Property shalt 
be a Nevada Common-lnlerest Commundy, as defined in NRS § 116.110323. and a Nevada Planned 
Community. as defined m NRS § 116.110368 {"Community"): and 

0. The name of the Community shall be NAPLES. and the name of the Nevada nonprofit 
corporation organized in connectioo therewith shall be NAPLES HOMEOWNERS ASSOCIATION 
r Association~): and 

E. Oedarant furthef" reserves the right from time to time to add art or any portion of cerlaQ1 
other real property. more particularly described in Exhibit "89 hereto rAnnexable Area·); and 

F The total maxrmum number of Units that may (but need not) be created in the Community 
is ty,ro hundred and lwetve {212) ~Units ("Units That May Be Crea;ed-); and 

G Dedaranl rnlends to devetop and oonvey all of the Ongirlal Property, and any Annexable 
Area which may be annexed from time to time thereto(" Annexed Property"). pursuant k> a general plan 
and subject to certam protective covenants. concfibons. resb ICtioll IS. tigflts. "'5efVations. easements, 
equitabk seMtudes. liens and diarges; and 

H. Oedarant has deemed II: desirabE. for the efi!cienl.preservation olthevalue and amenities 
of the On~ Ptoperty and anv Annexed Property. to organize the Associa6on. &o Whk:h shall be 
de4egated and asStgn-."">CI the pcl'M!rs of owning. maintaining andadl t ii iislerirlg the Con men Elemeots (as 
defined herem). ad1111rnsteong and enkxting !he l'.XM!fl3rtts and restndions. and collecting and disbtISing 
lhe assessments and ch3rges hereflaftef created. Dedarant will cause, or has raosed. the Association 
to be fooned for the purpose of exerosing SUCfl functions; and 
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I This DedaralX>n is intended to set forth a dynamtc and flexible plan for governance 
of the Community. and roe the overall development. ad! i~b ation, maintenance aM preservation 
of a un1Que resldentJal commonity. in which the Owners enjoy a quality life s,¥e as ~good 
neighbors~. 

NOW. TttEREFORE Declaranl hereby declares that an Of the Original Pl opcl1y. and. fi'om 
the date(s) of respective annexalioo. all Anne>eed Property (collectivety. "Properties•) shall be hefd. 
sold. conveyed, encumbered. hypolhecaled, leased. used. occupied and improved ~iti;ed lo the 
following protectJi>e covenants. condrbons, mslridions. reservations. easements. equitable 
serv10Jdes. lrens and charges. all or wtlich are fOI' the pUrpDSe -of Wlifoimly enhancing and 
proledlng the value, atlractiveness and desirability of the Properties (as defined in Articie 1 hereof), 
1n furtherance or a general plan for the protection, maintenance. subdivision, improvemml sale. 
and lease, of the Properties or any portlon thereof. The protective 00\f'eflilllts. conditions. 
restndmns. reservations, easemenls. and equitable servitudes sel forth herein shall run with and 
burden lhe Praperties and shall be binding upon all Persons having or acquiring any right. title or 
interest in the P.-operlles, or any part thereof, theif" hefts, succes50l"S and assigns; shall inure to Ute 
benefit of every portion of the Properties and any interesl therein; and shall inure to the benefit of 
and be binding upon. and may be enfOfCed by, Dedatant, the Associalion. each Owner and their 
respective hetrs, executors and administraklfs, and suoc:essive owner.; and assigns. All Units 
within thts Comrnumly shall be used. unproved and devoted limrted exdusively to single Family 
residential use. 

ARTICLE 1 
DEFINJTIONS 

Section 1 1 MAnnexable Area~ shall mean the real property described in Exhibit"'B• 
hereto. all or any portion of wt11Ch real property may from time to time be made subject to lhis 
Dedarat1on pursuant to the proviSIOOS of Article 15 hereof. At no lime shall any portion of the 
Armexable Area be deemed to be a part of the Comrronity or a part ot the Pfoperbes until sud1 
portion or the Annexable Area has been duly annexed hereto pursuant lO Article 15 hereof. 

Section 1 2 ·Annexed Property" shall mean any and all µortiOn{s) orthe Aflnexable Area 
from time to time added to the Properties covered by thiS Dedaratioo. by Recof'datioo of 
Anne~t1on Amendmenl(s} pursuant to Article 15 hereof. 

SectlOn 1 3 
ArtJde 8 hereof. 

•ARC" shall mean the Architectural Review Committee aeated pursuant to 

Section 1 . 4 ·Art1c1es· shalt mean the An.ides of Incorporation of the Association as filed 
or to be filed in the office of the Secretary of Slate of Nevada, as such Articles may be amended 
from lime to ti me. 

SectJOn 1 5 ·Assessments• shall refer collectively lo Annual Assessments. and any 
appl1cable Capital Assessments and Special Assessments. 

Section 1 6 ·Assessment. Annuar shall mean the annual Of' supplemental charge 
against each Owner and his Urut, representing a portion of the Common Expenses, which are to 
be paid rn equal periodic (monthly or QUarterly. as determined from time lo lime by the Board} 
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installments commencing on the Assessment Commencement Date. by each Owner lo the 
Assooation m the manner and proportions provided herein. 

Section 1 7 "Assessment. Capital" Shall mean a charge against ead1 Owner and his 
Urnl representing a portion or the costs to lhe Association for installation. construction. or 
reconstruct1on of any lmprovemenls on any portion of !he Common Elements which the Association 
may from time to tune authonze. pursuant to the provisOis of this Dedaratioo. Such charge shall 
be levied among all Owners and their Units in the same proportion as Annual Assessments. 

Section 1.8 -A.ssessmeo1. 5oeciaf' shal1 mean a charge against a particular Owner and 
his Unit, directly attributable to. or reimbufsable by. that Owner. equal to the cost inauTed by the 
Assooat1on for corrective actJOO. performed pursuant to lhe provisions or this Oedaration. or a 
reasonable fine or penalty assessed by the Association. plus interest and other charges on such 
Special Assessments as proVlded for herefll. 

Sec:!on 1 .9 "Assessment CQmmencemeflt Dale" shall mean that date, pursuant to 
Section 6 7 hereof. duly establ!Shed by the Board, on which Annuaf Assessments shaM commeoce. 

Section 1 10 •AssooabOn~ shall mean NAPLES HOMEOWNERS ASSOClATION, a 
Nevada nonprofit corporation. 1ts su~ and assigns 

Section 1 11 "Association Funds· shall mean the accounts aearect for receipts and 
disbursements of the Assooatioo, pursuant lo Artide 6 hereof. 

Section 1 .12 "Benefioary" ~I ~ ;i Mortgagee under a Mor1gage or a beneficiaJy 
under a Deed of Trust. as the case may be. and the assignees of such mortgagee or beneficiary. 

Section 1 13 J3card" or "Board of Oiredors" shall mean the Board of Oiiedors of the 
Association The Board of Director.; as an '"Executive Boam" as defined by NRS § 116.110345. 

Section 1 14 '"Budget" shall mean a wntten. itemized estmale of lhe expenses to be 
JnCUrTed by 11\e Assoo.abon ITT perlormtng 11S fLndioll:S -.Ider tflts Declaration, prepared and 
apprO\led pursuant to the pro\llSO'IS of this Declaration. 

Section 1.15 ""Bvlaws. shall mean the Bytaws of the Association whid1 have Of will be 
adopted by the Board. as sudi Bylaws may be amef1ded from time to time. 

Sectt0r1 1.16 "Close of ~ shall mean the dale Oil which a deed is Recorded 
conveying a Unrt from Dedarant to a Purc:hasef. 

Sectton 1.17 "Common Elements• shalf mean alt real property or interesls therein (and 
any persona! prOj)erty) owned or leased by the Association, but Shall exclude Units (other than 
easements on portions thereoO. as provided in NRS § 116.110318. Common Elements shall 
indude au rec.I property in the Commurnty (other than Units). including, but not necessan1y limted 
to. all real property designated on the Plat as "'Privale Landscape Easement", "Private Drainage 
Easement"; "Public Utility Easement.• or '"Private 5'1'eet and Public Utility Easement." and any 
Improvements respectively thereon, as •Convnon Elements• on tnc Plal. and Improvements 
thereon. Without limiting the generali1y of the foregoing, Common Elements shal include priva1e 
entry gates and entry monumentalion, emefgency access easements. utility easements. private 
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streets. street lights, curbs and gutters. sidewalks and walkways (all ofwhk::h may be located on 
easements over poroons or lots}, Common Element landscaping. and designated drainage and 
sewer easemeol areas. all or some of whid1 ara or may be localed on easements over portions 
of Lots) W1t11out lim111ng the foregoing. Dedarant reserves the nghl, but not the ob6igation, in 
Deciaranl's sole dtScretion. lo develop and tndude a common reaeational area withlr1 lhe 
Community (which may include. but not necessarily be limited lo, a lot kit. park. and/or pool) as a 
par1 of !he Common Elements or this Community, as set forth in further detail in Altide 14, befow". 

Section 1. 18 -common Expenses• shall mean expenditures made by. or financial 
habd1ties of. the Assoaabon. togethl!f' with any aloca!ions to reserves. including the actual and 
eshmated costs of. mamt~. insurance. rr.anagement. operabon, repair and replacement of 
the Common Elements; patnling over Of removing 91affili on the exterior s«:!e of perimeter wals. 
pursuant to Section 9 10 (Article 9 only has 8 sectionsJ below. unpaid Speaal Assessments. oc­
Cap1tal Assessments; costs of any commonly metered utilities and other commcinty melered 
charges for the Properties; costs of managernenl and administration of the Association including. 
but not h!Tllled to. compensation paid by the Association lo Manager.;. account.lntS. attorneys and 
employees; costs of all utilities. gardening, trash pdc.up and disposal. and other services benefitiog 
the common Elements. costs of fire, casualty and liability insurance. workers" compensatioo 
insurance. and any other insurance covering the Common Elements or Properties or deemed 
prudent ar.d neressary by the Board; costs of bonding the Board. Olfic:er.;, any~. or any 
other Person handltng lhe funds of the Association: any statutorily required •ombudsman• tees: 
taxes paid by the Assoaahoo: amounts paid by the Association for dischafge of any lien or 
encumb ranee levied against tile Common Eiements ~Properties, or portions I.hereof; costs of any 
other rtem or items incurred by the Associalioo for any reason wha~ in connection wtth the 
Properties. f0t the benefit of lhe Ownefs; prudent reserves: and any other expenses for which the 
Assooalt00 is responsible pursuant to this Declaration or pursuant to any applicalJle provisXln of 
NRS Chapter 116 

Section 1 .19 ·community= shall mean a CommJn...lnlerest Comrn.Jnity, as def• ied in NRS 
§ 116.110323. and a Planned Community. as defined in NRS § 116.110368. 

Section 1 20 ·eoun1y· shall mean the county in which the Properties are located (i.e .• 
Clari< County, Nev3da). 

Section 1.21 ~Dec!aranr shall mean PERMA-BILT. a Nevada corporation. and its 
successors and any Person(s) 10 which ii shall have assigned any rights hereunder by express 
wriuen and Recorded asssgnmenl (but specifically exduding Purchasers as defined in NRS § 
116110375). 

Section 1 22 "Declaration" shall mean this instn.ment as it may be amended from time 
tohme 

Section t 23 ""Qeoed of T rusf' shall mean a mortgage or a deed of trust. as the case may 
be. 

Section 1 24 :Oirector" shall mean a duly appointed or e*ec:led and rurrent member of 
tile Board of Directors. 
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Section 1.25 •Owelinq• shall mean a residential building located on a Unit. designed and 
intended for use and occupaOC'f as a residence by a single Famity. 

Section 1 .26 "'Eligible Holder- shall mean each Beneficiary. insurer and/or guarantor of 
a first Mortgage encumbering any Unil. which t".as lied with the Board a written request fa' 
notrfication as to relevant speafied matters. 

Section 1.27 ·i,;xterior Wallcsr shall mean lhe exterior only race of Perimetef'Waffs 
{visible from publlc streets°' other areas outside of and generally abutting the exterior booodary 
of the Properties}. 

Sedloo 1 28 ·Family" sha!I mean (a) a group of nalural pen;ons related to each other by 
blood or legally related to each other by marriage°' adoption, or (b) a group of naU'al persons not 
all so related. but who mamtain a common househotd in a Dwelling. al as subject to and in 
o:>mpliancewith all apptu::able federal and Ne·r.ida laws and local lleatttl codesand olt1ef applicable 
County ordroances. 

Section 1.30 ·FHLMC" shal mean the Federal Home Loan Mot1gage Corporation (also 
known as The Mortgage Corporation} aeated by Trtie II ot the Emergency Home Finance Act cl 
1970, and any succesSOf'S to such corporatioos. 

Section 1.31 ·Fiscal Year" shall mean the twetve (12) month fiscal accounting and 
reportmg period of the Associahon seleded from time IO time by the Board. 

Section 1 .32 ·FNMA• shall mean the Federal National Mortgage Association, a 
government-sponsored pnva1e corporati'Jn established pursuant to Title VIII of the Housiolg and 
Urban Development Act or 1968. and any successors lo such eo1ix-atiu11. 

Sectl00 1.33 ·GNMA• ShaJI mean !he Governmenl National Mof1gage Association 
admmrstered by the United States Department ol Housing and Ufban Development. and any 
suo:essors to st.:Ch assooation. 

Secttr'X11.34 ·Ga..wng 09cuments• shall mean the Declaration. Arlides. Bylaws. Plat, 
and any Rules and Regulations. Aro/ inconsistency among the Governing Documents shal be 
governed pursuant to Section 17.12 be4ow. 

Section 1.35 ·1defltify!OCJ NIJfOOef". pursuant to NRS § 11s.11om. shal mean the 
number which identifies a Unit or: the Ptat. 

SeciJort 1. 36 ·1mprovemenr shall mean any strucbMe or appcs1enar\ce thereto Of every 
type and kind. whe!hef above or bclow the land surface, placed in the Properties, induding but not 
limited lo Dwelhngs aod other buildings. walkways, watetways. spriridef' pipes, swimming pools, 
spas and other recreabonal facifities, carports, garages. roads, ctriveways. parting areas. walls. 
penmeter walls. party walls. rences. 5Cf'eefling walls. blodc. walls. 1etaini11g wals. stairs. deeks. 
landscaPing. antennae. hedges. windbreaks, patio covers, raili119s. ptantings, plauled trees and 
shrubs. poles. signs, storage areas, exterior' air conditioning anod water'"50ftener fixtures °" 
equ1pment 
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Secbott 1.37 i_or shall mean the residential real property of any residential lot lo be 
owned separately by an Owner, as shown on lhe Plat (subject to Commou ElemeM ease1T1e11ts 
over Lots as shown on tt".e Ptal induding. but otot limited to. Pr1vate Street easements). 
Notwithstanding lhe foregoing, in the event that c::ertaan Lots. shown as such on the Plat. are 
expressly designated by Dedaran" .. in its s<Me and absoWte disaetio11. by separate Recofded 
instrument to consbtute Common Elements {sueh as. for example, a axnmon recreationat area}. 
pursuant to Declaranrs reserved rights as set forih in Artide 1-4 below. then such specificaly 
designated Lots shall not be Lots for purposes of this Declaration and the other Governing 
Docurnenfs. but shall be condusively deemed a portion of the Common Elements. 

Section 1.38 ·Manager" shall mean the Pefson, if any, whether an employee or 
independenl conlractor. appointed by the Association and delegated the authority to implement 
certain duties, powe!S or functions of the Association as~ provided in 1his Declaration and 
in the Bylaws. 

Section 1.39 •Member; ·Membef"shiR.· ~ shall mean any Person hokling a 
mem~1p 1n the Assooatioo, as pwyided ., this Declaration. "Membership. shall mean the 
property. votmg and othef rights and privileges oi Members as provided herein, tngethel wilh the 
correlative dubes and obf!gabons. induding liability for Assessments, contained in lhe Go...eming 
Documents. 

Sectioo 1 40 "Mortgage; "Mortgagee: "MQrtgagor.• ~gage- shall mean any 
unreleased mortgage or deed of trust or other similar instrument ol Reroid. given vobJtarily by an 
Owner. enrumbenng his Uril to secure lhe pertormance of an ob&igatioo or the payment of a debt, 
wtud1 will be released and reconveyed upon the~ Of such pedormance or payment of 
such debt. The lerm "'Oeed of Trusr or "Trust Deed" "Rhen used herein shall be synonymous with 
!he tenn "Mortgage.· 9Mortgage• shaft not indude any judgment lien. mechanic's lien, lax lien, or 
other simdarfy rnvoluntary hen on oc enctN'Ylbrance of a Unit. The tenn "Uoctgag«>• shall mean a 
PefSOn to whom ~ Mortgage is m:Jde and shall indude the beneficiary of a Deed of Trust. 
"Mortgagor" shall mean a Person who mortgages his Unit to anolher (i.e., the maker of a 
Mortgage). and shall cndude lhe trustorof a Deed of Trust. ·T~ shall be synonymous wilh the 
temi "Mortgagor;· and "'Beneficiary- shaft be synonymous with~.· 

Section 1 .41 •Notice and Hearing" shaU mean written nolice and a hearing before the 
Board. at which the Owner concerned shall have an opportunity to be heard in per.;;on, or by 
counsel at Owner's eJC;::iense. in the mannef" further provided ., the Bylaws. 

Sectioo 1 .42 ·officer" snan mean a duly elected Of appointed and CUllTenl ofiioer of the 
Association. 

Secboo 1.43 ·original Property" shall mean that real property desaJbed on Exhibit ·A.· 
attached hereto and mcoqiarated by this reference herain, which shall be the initial real property 
made subject to ttus Declaration. immediatefy upon the Recordation of this Declaration. 

section t .44 '"Owoef'"shall mean the Pefson or Persons, iocluding Oedafant. ho4dirlg fee 
simple mteresl of Record to any Unit The term "Owner" shall include selers under exectJtoty 
contracts of ~le. but shall exdude Mortgagees. 
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SectJon 1.45 "Perimeter wans· sha!I mean the wans. ioilialy c:onstructed by Dedarant. 
and located generally around the exterior perirr>eter of lhe Properties. 

Section 1.46 "Person· shall mean a natural individual. a c;Orpotation, or any other entity 
with the legal nght to 'lOld title to real property. 

Section 1.47 "Plarshall meanlhefinalptat mapofCONQtJISTAOOR/TOMf'KINS-1.R'ifT 
1 . Rewrded on December 27. 1999. in Book 92 of Plats, Page 68, as said plat map from time to 
time may be amended 04" supple\•lelited c:AReconl by Declarant. 

Sec:bon 1 48 -Pnyate Streets,W shall mean all private streets. rights c:Away, sbeet scapes, 
and vehicular ingress and egress easements. in the Properties, shown as such on the Plat. 

Section 1 49 "Proper11es· shall mean al ol the Original Property desCI ibed in Exhibit ·A.• 
attached hereto. toge~ with such portJoos of the Annexable Area. described in Eld1itMt "'B" het'e1o. 
as ~ !rom 11me 10 time~ be amexed thereto pursuant to Artide 15 of this Dedaration. 

Se:::bon 1 50 "Purchaser"~ h:we ltial meaning as Pfll".ided in NRS § 116.110375. 

Secbon 1 51 "Record.- "Recoded: r"iled"' or :Re(X!dation. shall mean. with respect to 
any documeflt. the recordation ot such documenl in the official recou:ts ollhe Comty Recoiderof 
Clark County, Nevada. 

Seci10111 52 "Residenl" shall mean any Owner. tenant. or other pefSOf'l who is physically 
residing in a Umt 

Section 1.53 ·Rules and Regulations· shall mean the Mes and regulations. if any, 
adapted by the Board pursuant to the Dedaration and Bylaws. as such Rules ar.d Regulations from 
time to time may be amended. 

Sec!IOO 1.54 •&gh! Visibility Restriction Area• shall meilf'l 1hose areas, portions of which 
are or may be located on pcrtioos of Common Elemet1ts and/or Lots, ides ltifiied on lhe Plat as "Sight 
Visibility Restncbon Easements: Ul Which the height of landscaping or other" Sight restricting 
Improvements shaR be limiled to 24 inches (OI" as mhel"NTse set fmth on lhe Plat). 

Section 1 55 ·unir shaU mean that residential portion of !his Communilyto be separately 
owned by each Owner (as shown and separately identified as such on the Plat). and shal indude 
such Lot and all Improvements lheraon (speci:6caMy includi:ng lhe portion of Perin 1elel Walls tocaled 
on orwithin the Uml's bouodaries, pur.;uant to Section 9.6, below). Subject t.o Iha fomgoing. and 
subject to Sectioo 9 .5 below, lhe boondaties ot each Unit shalt be the paope.ty ines of the lot, as 

shown on lhe Plat 

Secbon 1.56 ·units Thal May BeCreated"shal mean lhetotarnot toexceecr maxinun 
number of aggreg2te Unrts within the Original Property and !he Annexable Area (which Declarant 
has feSefVed !he nght m its sole discretion, to~) (i.e .• 212 UrVts~. 

Secbon 1 .5 7 'VA. shatt mean the U.S. Department of VetelaotS Affairs. 
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Any caprtahzed t.erm no« separalely oofined in this Oedatatioi·1 shail have the meaning 
2SC11bed thereto 1n appllcabie prCMSKJn of NRS Chapter 1 te. 

SecilOr12.1 Owners' EasemeotsOfEnioymenl EachC>.wnersha!lhavea nonexclusive 
ngttt and easement of 1nryess ona egress and cA use and enpyment n. IO and over lhe Cou111U11 
Elements. wt11ch easel'llellt shall be apputtenant to and shall pass \Wh lille lo the Owner's Unit. 
SUbfeCt 10 the following. 

{a} the nghl of the Associalion to reasonabty limit the number of g.lleSts and 
1enants an Owner or his tenant may authori...--e to use the Cou111on Bements; 

(b) the nghl of the Association to establish riorm Rules and Regutations 
pertaining 10 the use of the Common Elements; 

(c I the right or the Association in aa::ordanoe w;th the Oedaration. Artides and 
BylaW5. Wlth the vole of at least two-lhirds (213) or the voting pcMer" of the Association and a 
majority of the voling power of the Board. to bonow money for the Pll'POS8 d Improving or addil ig 
to !he Common Elements, and in aid thereof. and fUf1her SIJbied: lo !he Mortgagee po oe::tion 
pl"OVlsions of Article 13 of this Declaration. to rnoftgage. pledge, deed in bust, or hypothecale ant 
Cl"" all of its real or personal property as security for mooey bouo-d Of debts incurred. pnMded 
that lhe nghts of such Mortgagee shal! be subonfinated to lhe rigfllS or lhe Owners; 

(d) sub,tect to the voting and approval requirements set forth in SUbsection 
2. t{c) above. and the proltlSions ol Artide 13 beloN. the right of the Association to dedicate. 
re!ease, alienate. transfer or grant easements, licenses. peoniits and nghts of vtc:tt in all or any 
portion of the Common Elements lo any public agency. authority. utility or other Person for such 
purposes and subject 10 soch coodiboos as may be agreed to by lhe Membefs; 

{e) subtecl to the prollisions or Article 14 hereor, lhe right of Dedarant and its 
sales agents. represen1atrves and prospective Pun:tiasers. to the nonexdusive use of the Couauon 
Elements, wilhoot cost for access. ingless, ~-use and enjayment, in oroer to ShcMt and 
dispose of the Properties and/or any other developmenl(s), until the last Closed Escrow for the 
marketing and/oc sale of a Uni! in the Properties or such other devebpment(s): provided, however. 
that such use shall nol unreasonably interlere wilh the rigb!s of enjoyment of the other Owner.; as 
provided herein: 

(f) the other easements. and rights and reservations of Dedarant as set forth 
m Arttde 14 and elsewhere in this Oedaration: 

(g) the nght of !he Assooation (by action of the Boant) to recons!ruct. repeace 
or refin:sh any lmpmvt!me1'1t or portion dletl!Cf upon tile Common Elements in accon::lance vriti'l lhe 
onginal design. firnsh or st.and'Jfd of construcbon ot such h1..,.011emeul, or of the geoe1al 
Improvements within the Properties. as lhe case may be; and if not materialy in acootdance wilh 
such onginal des1Q11. finish or standam of construction only with the vote or written consenl of lt'le 
Owners holding seventf-five ~t (75%} of lhe voting power of the Assoaation. arr the vote 
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or wntten consent of a maJOOfY or 1he VObng power of the Board. and the~ of the Eliglbfe 
Heider.; of fifty.one percent (51 % l of the first Mar1gages on Units in the Properties; 

(h) lhe nghl of lhe Association. acting through Ille Board, to replace destroyed 
trees or other vegetation and to plant trees. shrubs and other ground COYet" upon any portion of the 
Common Elements, 

(!) the nghl of the Association. acting through tile Board. to place aod maifltain 
upon the Commor! Elements such Signs as the Board reasonably may deem appropriate for lhe 
1denl1fication, malil.etJng, advertisement, sale. llSe and/or regulation of lhe Propesties Cl' any other 
prOjeci of Dedarant; 

{Jl the nght of the Association, acting lhrough the Boan:!, lo unifofniy and 
reasonably restm:t access to and use of poftJolls of lhe Conmon Elemeots: 

(k) the nght ot lhe Association, acting through the Board, to reasonably 
suspend volmg nghts and to impose fines as Speciad Assessments, and to :i;.uspend the right of an 
Ownef" or Resident to use Cornu10n Elements. for nonpayment of any regulaf or speciat 
Assessment levied by the Association against the ~ Unit. ()(" if an Owner or Resident: is 
otherwise in breach or obligations imposed under the Governing Oocanents; and 

t 1) the ubltgations and covenants of Owners as set forth n Artic!e 9 and 
elsewhere rn this Dedarabon: 

(m) the use restrictions set forth in Article 10 and elsewhere in this Dedaration; 
and 

(nf the easements reserved 111 Sections 2.2 through 2.7, ~.Article 1<4, 
anti/or any other proVtSXX'I of !his Oedaration. 

SecllOll 2.2 Easements for Parting. Subject to the partmg and whicutal' resbidic:Ris set 
forth 1n Secbon 10 19 below. the Association. ltvough lhe Board, is hereby empouoered to estatnsh 
·parkalg· and/or ·no pa11ong· areas within the Gomn oo Elements. and to estab6ish Rules and 
Regulattons governing such matters, as wel!I as to enfon;e such Jl3l1tiog rules and limitabons by illlll 
means lawful fCK such enforcement on public streets. incb::fing the temOYal of ant wolating ~ 
by those so empowered. at the expense of the Owner or tt1e violating vehicle. If any ~ 
guest or recreahonal par1ong is pennitted lllrilhiu the Coi1111011 Elemenll>. sud1 parki19 shal be 
permitted only wrttun any spaces and areas dearly maR:ed or deSfgliated by !he Board for such 
purpose. 

Secboo 2.J Easements ror Vefl!cu!:i!: and Pedestrian Traffic. tn addition to the general 
easements for use of tflt:l Convnoo Elements reseNed herein. there shall be resei ved lo Dedaranl 
and all future Owners, and each of their respect:Ne agents, employees. guests, invitees and 
successors, nonexdusive. appurtenant easements foe" vehiculat and pedestiia1 traftic O\l'eS' lhe 
private main entry gate areas and all Private S1reets, and any walcways within the Cor1u1c111 
Elements, subject lo paricing provis«>ns set forth in Section 2.2, abcl\,-e, and the use resb ictions set 
forth ITI Artide 10, bekJ.11. 
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Sedloo 2 4 Easemenl Right of Qeciarpnt lr.cidenl to Cm?'!!Ction. Marketing andfor 
Sales Activities. An easement is reserved by and granted lo Dedarant. its su:xes<;OfS and assigl is, 

and their respective officers. managers. employees, agents, C01rtradols, sales repfeS6fllati'JeS. 
prosperove purchase!"S of Units. guests and othef' invitees. for aa:ess. lll"IQl1!S$. and egiess Ollel'. 

IO, upon. under. ar!d across !he Properties, including Common Elements, induding but net Ii ikd 
to the nght to store mateoals !hereon and to make such othe$- use then:iof as may be~ 
necessary or rnodefltal to Dedarant's use. development, adveltising, madleting and/or sales 
related to the Properties, or any portions thereof: provided, l'lcMever. that no such rights or 
easements shall be exercised by Dedarant in such a manner as lo in1effere wweasonably with the 
occupancy. use, etJ)OYfTleflt, a wxess by any Owner, his Family. gi 18Sls, or invitees. to or of that 
Owner's lot. or the Commoo Elemeflts. The easement created poo;uant to this Section 2.4 is 
subject to ttle time limit set for1h in Section 14.1(a) bebw. Without limitiug the generality or the 
foregoing. until such bme as the Cfose of Esaow of the last UOit in the Properties, Dedaranl 
reserves lhe right !o rontrol entry gale(s) to the Properties, and neither the Association nor any one 
or more of the Owners shall at any lime, without the prior written approval of Dedarant in its 
d1screbon. cause any entry gate m the Properties to be dosed cit.ring regutar marketing or sales 
hours (rndud1ng weekend saM!s hours) of Dedarant. or shal1 in any othef' way impede oc hinder 
Oedaranrs :nartebng or sales activities. 

SecilOO 2 5 Easementsforf>ub!ie~. lnaddibontothekngoingeasements 
over the Common Elements, there shall be and Oedarant hereby reserves and covenants for itseff 
and all future Owners Wlthin the Properties, easements for. (a) placement Cl( any tire hydraiillits on 
PQlbOnS of certain lots and/orCommon Elements. and other~ regulartyornoonaly related 
therelo; and (bl County. state. and federal public senrices. including but nol iimiled to. the right of 
postal, law enfon:;ement. and fire protedioo 5efVit:es and Uieir respective employees and agents 
to enler upon any part of the Common Elements or any let. for the purpose of canying out their 
offioal duties. 

SedJon 2.j) Easements forWater. Sewage. !Jtiity,and Irrigation Puooses.. In addition 
to lhe foregomg easemetlts. there shall be and Dedaranr hereby reserves and covienants for itself 
and all fulure Owners wilhin !he Properties, easements ror l)UI poses of public and private ulililies. 
J)OINef. telephone. cable TV, water', and gas tines and~ {including but not limited to. 
the nght of any public or pm.<1le utility or mutual water' and/or sewage dislrid of mgress or egsess 
O\ler the Properties. tndudrng portions of lots, for purposes of rcadBlg and maintaining meters, and 
usmg and mamtam1ng any fire hydrants located on the Properties). Dedarant fur1hef reserves and 
c:ovenanls for 1tse1r and lhe Association. and ttleir respective agents. employees and contractors. 
easements over the Common Elements and al( lots. for the control. l'tS!alation. mainlenance, 
reparr and repl.acemenl of walef cmdfor sewage lines and systems for ~ or itrigatioc 1 of any 
landscapmg on. and/04' sewage disposal from or :e4ated to, Col 1a11D11 Elements. In the event that 
any ublrty exceeds the scope of this or ant other easement reserved 9'I this Declaration, and 
causes damage 10 property. the Owne< of such property shall porsoe aoy resuftant claim against 
the offending utihty. and not against Oeclarant or the Association. 

Sedlon 2. 7 Add1bonal ResewaliQn 9' Easements- Dedarant hefeby reserves fof the 
benefit of each Oillne.- and hts Unit reaprocal nooeia:ltJsiile easements over the adjoining Unit(s} 
for the contra{. maintenance and repair of the utdities serving such Owner's Unit Dedarant fur1her 
expressty reserves for the benefit of all of the real property in the Properties, and kx the benefit of 
all of the Units. the Assooal!On and the Owners.~. nonexdusive easements over all ums 
and the Common Elements, for the control, installation, mamtenance and repair of utiity services 
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and drainage faolmes servmg any portion of the Properties (whdl may be located on portions of 
Lots. pursuanl lo the Plat). for drainage of water resulting from the nonnal use thereof or ot 
ad10111mg Units or Common Elements. for the use. maintenance, repaif" and replacement of Private 
Streets and/or Penmeter Walls {sub;ect lo Section 9.6 beklw), and for any requifeCI a.istomer 
service work and/or mamtenance and repair of any Dwelling or-~ lompnwemenl where'iler 
IOcated tn the Properbes, and fOf compkance with Sight VISibiity Restriction Nea maxiroom 
pefTTlllted hetght requirements. In the event that any utility or govenvne11tal body exceeds the 
scope ot any easemen! peflaloing to the Properties. and thereby causes bodily ~ or damage 
to property. the miured or damaged o.mer or Resident. shall Pt.-sUe any and all resiJlant daims 
against the offend1n9 utility. and not against Oedarant a lhe Assoaation. In the eYMll ot any minor 
encroachment upon the Common EletTienls ot Uoit(s}. as a resul1; oC irnitial construction Of as a 
resuh of reconstruclion. repair. shrfbng. settlement or moves 11e11l of alB'f portion of lhe Properties, 
a 'll<1ilid easement fOf m1n<Jf' E'nCl'Oadvnent and for lhe maintenance of lhe same shal exist so long 
as the minor encroachmenl exists. Declarani and each Owner of a Unit on •hich there is 
constructed a Dwelling along Of adjacent lo such Unit, shall have an easement~ to such 
Un rt. ovef" such property line, to and over the adjacent. Unit and!Ol' adjacent Coe nmon Elements, for 
the purposes of accommodating any natural rncntement or settling or any Dwelling tt other 
Improvement localed on such Unil. any encroadvnoot of such ll'llj)tO•Cmenl due to minor 
eog1oeenngorconstruct1011vanances,andanyencroadlmentof~.roofovertiangs,patiawals 
and ard'utectural features comprisrng parts of the original c:onstriJdion of such ~L 
Dedarant further reserves (a) a nooexciuslve easement on or over the Properties, and aB portiol is 

thereof (indud1ng Common Elements and Units). for the benefit o! Oedaranl and its agents and/or 
cootraciors. for any requrred warranty repairs, and (b) a nonexctusive easement on and over the 
Properties. and all portioris thereof (including Common 6ements and Units), for the benefit or the 
Assoaahon. and •ts agents. contractors, and/Of any other authorized party. for the maintenance 
and/or repair of any and all Landsca;>ing and/or °'hef" mprovements loo aled on the Common 
Elements andi01' Units 

SecifOn 2 8 Waiver ot Use. No Owner may exempt himself from pefSJDnal tia'iility b 
assessments duly levied by the Association. nor reease the Unit or other pi cperty owned l7f said 
Owne< rrom lhe hens and charges hereof. by waivet" of 1he use oilnd ~ of the Common 
Elements or any Im provP.ment thereon. or by abandonment of his Unit a any other property in the 
Properte. 

Section 2 9 Easement Data. The Recording data for all easements at"ld licenses 
reserved pursuant to the terms of this Declaration is the same as the Rec:onfii'lg data for this 
Declaration. llle Recording data fix any easemenlS and licenses created by lhe Plat is the same 
as the Recording data for !he Piat. 

Section 2. 10 Owners' Right of lngreg; and Egress. Each Owner" sha&I have an 
unrestnded right of ingress and egress to his Um reasonabfy over and aao:>s the Coomon 
Elements. which nght shall be appurtenant 10 the Unit. and shall pass wilfl any transfer of tiUe to 
lheUmt 

5ect10n 2 11 No Transfef- of lnterea in Co11 anou E!emeri~. No Ownef shall be entitled 
to sell, lease, eno.imbef', or othefwise c:onwey (whether voU1tarily or involuntarily) his interest in 
any of the Commoo Elements. '!Xrepl in tontundion with conveyance of his Unit No transfer of 
Common Elements. or any interest therein, shall deprive any Unit of its rights of aor-ess. Any 
attempted or purported transaction in vdabon of lhls provision shall be void and ol no effect. 
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SectJOn 2.12 Taxes. Each Owner shall execute SUCh inslrumeots and take such action 
as may reasonably be speofied by the As.sociallon to Clbtaal separate real estate tax assessmei it 
of eaetl Umt. ff any taxes or assessments of att1y Owner may. rn the opinioc 1 r:J the Association, 
become a hen on ttie Common Elements.. or any part t:hereor, they may be paid by the Assoc:iation 
as a Common Expense or paid by the Association and levied against soch Owner as a Special 
Assessment. 

ARTICLE3 
tfAPL_ES HOMEOWHl!RS M'UPATION 

Section 3.1 Organization of Association. The AsSOdation is or shall be inalrporated 
under the name of NAPLES HOMEOWNERS ASSOCIATION. or sBrilac name. as a ncsn.profit 
corpora ban under NR S §§ 81.410 through 81 .540. inclusive. Upon dissoltJtiOn of lhe A.ssociation. 
the assets of the Assooabon stlall be disposed of as set forth in the Govemir 19 Doaments and in 
compliance wittl appr1cabfe Nevada law 

Section :3 2 Dubes. Powers and Righi$. Duties. powers and nghts ol lhe Assc<·;JCiou 
are those set forth in this Dedaratioo. the Articles l'lfld Bylaws. together with its generai and 81 ;iticd 
powers as a non-profit corporation, gei llef'illy to do any and al things that a capoi atiol1 orgai lized 
under the laws of the Stale of Nevada may lawfully do whictl C11eneoessary or propef, in opefa6119 
for the peace. health. comfort. sarety and gem!ial welfa.re of its Members. induding any~ ahle 
powers set forth in NRS § 116.3102. subject onty to the lirDtations upon 1he eltefcise or such 
powers as are expressly set forlh in the Governing Doct.ments, or in any applicable provision or 
NRS Chapter 116. The Associam shall make avallable for iospection at its office by any 
prospective purchaser of a Unit. any Owner. and the Beneficiaries. insurer.ii and guarantors of the 
first Mortgage on any Urnl. during regular business hours aod upon reasonable advance notice, 
curJeflt copteS or the Governing Documents, and all other books. records. and financial~ 
of the Associat1011 

Section J 3 !fembership. Each Owner. upon poo::hasing a Unit. shal automatically 
become a Member and shall remair1 a Member until such time as his ownership of the Unit ceases. 
at which bme his memberstiip in the Association shal'I automatically cease. ~shall not 
be assignable. except lo the Per.>on to which tilfe IO the Unit has been balSfet'n!d. and each 
Membership shall be appurtenant lo and may not be separated from the fee OWllefShlp of su:tJ 
Unit Ownership or such Urnt shall be the sole qualification for Membership, and Shall be subject 
to the Governing 0ocumeflls. 

Sectt00 3.4 Transfer of Membefship. The Membership nefd b'f atty Owner shall not be 
transferred. pledged or alienated in any way. except upon the sale Of encumbrance of such 
Ownefs Urnt. and lheo only to the pu'dlasef Of Mortgagee of such Unit lvry attempt to make a 
prohibited transfer is void. and will not be relleded upon the books and rem ds ol the Assodaiti(xl. 
An Owner who has sold his Unit to a oontract purchaser ooder an agi EW1 iet It to purdtase shall be 
entitled to delegale ta wch C'Olltrad: pun:haser said Ownef's Membetship rights. Such delegation 
shall be en wrilmg and shall be delivered to the Board before such contract purchaser may vote. 
However. the contract seVer shall remain. liable for al charges and assessments aclributoible ID his 
Unit un!rl fee title to the Unit sold is transferred. If any Owner should rail or refuse to transt'ei" his 
Membership lo the purchasef" or such Urit IJPOll transfet" of fee tiHe thereto. the Board shalt have 
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!he righ! lo record 1he transfer upon lhe books of !he Association. Until satistadOry evidence of 
such transfer (which may. but need 001 necessarily. be a copy of the Recorded deed Of transfer) 
first has been presented to the reasonable satisfactioo of lhe Board. the puidldSer shal not be 
~nblled lo vote at meetings of t11e Association. ooless the purchaser shall have a valid proxy from 
the seUer of said Umt. pursuant lo Secbon 4.6. b.?low. The Association may levy a reasonable 
transfer fee agarnst a new Owner and his Unit (which fee shal be added lo Ille Annual .Assessia k!trt 
chargeable to such new Owner) to reimburse the Associatioo for the administtaWe cost ol 
transfemng the Member.ih1p to !he new OWneron lhe reooidsolthe Association. The new Owner 
shall. 1r requested t'y the Board or Manager. timely attend an orientation to 1he Community and lhe 
Properties, car.ducted by an Assooallon OfficerOf Manager, and wall be required lo pay any COSlS 
necessary to obtain entry gate keys aodlor remote controls. if not obtained fro:n 1he poor Owner 
at Close of Escrow 

Section 3. 5 An.des and Bv@ws. The purposes and powers of the Association and !he 
nghts and obhga!lons with respect to Owner.> as Member.; of lhe Associatioo set rorth in this 
Declaration may and shall be amplified by provlsK:lns cl lhe Artides and Bytaws. indudi:ng any 
reasonable provisions with respect lo corporate matters; but in the event that any such provisions 
may be. at any time. 1nconsistent wrth any prov1sions of this Oedaratioo. the provisions of lhis 
Declaration shall govern. The Bylaws shall provide: 

(a) the number of Directors (subject to Sedlon 3.6. beklvtl) am the lities of the 
Officers: 

(bl for electlon by the Board of an Association president treasurer. secrelaly 
and any other Officers speafted by the Bylaws; 

( c) the qualificabooS. powers and duties, terms of office and mannet>of electing 
and removing D1redors and Officers. and filling vacancies; 

( d) whrch. 1r any, respective JXJWers the Board or Officers may delegate to other 
Persons or lo a Manager; 

(e) whldl of the Officers may prepare, execute. certify and record amendments 
to the Dedarabori on behalf of the Assoaation; 

(f) procedural rules for conducting meetings or the Association; and 

(g) a method for amending the Bytaws. 

Section 3 6 Board of Director.;. 

(al The affairs of the Association Shall be managed bya Board of not less than 
three (3). llOl" more than seveo (7) Directors. all of whom (othet" than Diredors appointed by 
Dedaranl pursuant to Section 3.7 below) must be MembersoflheAssocia6on. In accortlanc:ewtth 
the provisions of Secbon 3. 7 below. upon Ille formation of the Association. Declarant shall appoint 
the Board. whtdl shall rn11tally consist of three (3} Oifeciors. The number of Oiredors may be 
increased to five (5) or selfen {7) by Dedarant (during the Oedarant Control Period). or by 
resolulJon of the Board. and ott1efWISe may be changed by amet ldment of lhe Bylaws. provided that 
there shall not be less than any rrunmun number of Difectors llOf more than any maximum nurrber 
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of Directors from time to time required by applicab!e Nevada law. The Board may act in all 
1nsta1-.c:es on behalf or the Association, except as other-wise may be provided in the Goveming 
Documents or anyapplicabfe provisionofNRS Chapter t16orothes' appLN:abtelaw. The Oirecta's, 
in the performance of their duties. are fiduciaries, and are requiled to exercise the ordinary and 
reasonable care of directors of a axporation. subject to the ~ rule. 
Notwrthstandmg !he foregoing. the Board may not ad on behalf of Ule Association to amend the 
Dedarat1on. to term1nale the Community, or to elect Directofs or deleunirie ltd qualifications. 
PQWe1S and duties or terms of office. provided lhat the Board may fill vacancies in the Board fot-the 
une:i:p1red portion of any tenn. Notwithstanding any provision or this Dedaration or lhe Bylaws to 
the coo!rary. the Owner.;,. by a two...thirds vote of all persons ~ and entit1ed lo vote at any 
meetm~ of the Owners at which a quorum is presenl may remove any Director with or without 
cause. other than a DirectOf appainted by Dedaranl. If a Direcla is sued fer liability for actions 
undertaken in his role as a Director, the Association shall indef'mify him for his losses or claims. 
and shall undertake all costs of defense. unless and until it is Pl'O'.'el'll that the Director acted vrilh 
willful or wanton misfeasance or with gross negligence. After such proof. the Association is no 
longer I.able for the cosrs or defense. and may recover, f"rcm the OirectcN who so aded. costs 
already eJ1pencled Directors are not personally liab'e to the victins of a rnes occumng wittwi the 
Properties Pun1t1ve damages may not be l'etlJVerecl against Dedarant or the Association. Sl ~ 
to applicable Nevada law. An officer. employee. agent or direc:lor of a corporate Owner, a trustee 
or desrgnaled beneficiary of a trust Iha! owns a UM. a paftner d a parblefShip lhat owns a Unit. 
or a fic:luciary of an estate that owns a Unil may be an Officer or Diiect(I(. In e'o'efY event where 
lhe person serving or offenng to sen.re as an Officef' or Oiiredof is a recon:f Owner, he shall fie 
proof of authonty in the records of lhe Association. No ~'Shall be entitled to deegate his or 
her vote on the Board. as a Director, to any olher Director or any o4hef' Person; and any SUCh 
attempted delegabon of a Director's vote shaD be void. Each Direclor sha!I serve in ol'lic:e ooti1 lhe 
appointment {or electlon. as applicable) of his s.t.1Ca'Ssor. 

(b) The tenn of office of a Director shall not e:rceed two (2) yeas. A Director 
may be elected to succeed himself. Fotlowiog ~ Oedaranl Control Pe iod. etecticMls for Diradors 
(whose terms are el<p1nngl must be heid at ttle Annual Meeting. as set forth in Section 4.3 below. 

(c) A quorum is deemed present throughout any Board meeting if Directois 
entitled to cast fifty percenl (50%~ of the \/Otes oo that Board are present at the begnling ol lhe 
meeting 

Secuon 3. 7 Dedarant's Control of lhe Board. Owing the penod of Declarant's controf 
("Declarant Control Penocf'}. as set forth below. Oedarant at any time, with orwithout cause. may 
remove or replace any OlredOf appointed by Declarant Directors appointed by Dedarant need 
not be Owners Oeclarant shall have lhe right to appoint and remave the Directors, suti;ect to lhe 
follO'Wlng hm1tatlons. 

(a) Not later than siitty (60) days after comeyance from Declarant to 
Purdlasers of twenty-five percent (25%) of the Units That May Be Created. at least one Diredof 
and not less than twenty-five percent (25%) of the total Directors must be elected by Owners other 
than Dedaranl. 

{b) Not later than Sbtty (60) days after cooveyance from Dedarant to 
Purchasers of fifty percent (50%) of the Units That May Be Created, not less than ooe-lhicd ol the 
total Directors must be elected by Owners other lhao Oeclarant 
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( c) The Declarant Control Pei iod shall tern inate on the ea liest of: (i) sixty (60) 
days after conveyance from Dedarant to Purchasers of seventy-five percent {75%) cl the Units 
That May Be Created, (11) five years altet" Deciarant has ceased to offer any Units for sale in the 
ordinary course of busrness. or (ill) five years after any right to armeK any portion of the Annexab6e 
Area was last exerosed pursuant lo Articie 15 hereof. 

Section 3 B Control of Board bx Owner}. SUbject to and follcrMiug lhe Oedarant Control 
Penod (a) the Owners shall elect a Board of at least three {3} Oired.ors. and (bl the Board may fill 
va!Alnoes in •ts membership {e g .. due to death or resignation of a Dilector). subject to the right 
of the Owners lo elect a reptacement Ckector, for the unexpired portion or any tefm. After the 
Dedarant Cootrol Period. all of the DnectOtS must be Owners, and eadl Director shall. within 1hirty 
!30) days of hrs appointment or election, certify in writing that he is ao OWner and has read and 
reasooabfy undemands the Governing Documents and applicab&e provisions of NRS Chaplet- 116 
to the best or n1s or her ability. The Board shall elect the Officers, all of whom (after the Dedarant 
Coolfof Penod) must be Owner.;;~ Oiredors. The Owners, upon a two-thirds (213) aftirmative 
vote of an Owners present and eti!itled 10 vote at any Owners' meeting at which a quorum is 
preserit. may remove any Oirector(s) with or without cause; provided. hcMevef that any Ohedur(s} 
appomled by Deciarant may only be removed by Dedarant 

Section 3 9 Elt... ;:tion of D1redors Not less than lhirty (30) days before the preparatioo 
of a ballot for the election of D1rect00>, which shall normatly be c:onduded at an Annual Meeting. 
the Assooation Secretary or other designated Officer shall cause notaoe to be given to each Owner 
of hrs ehg1b1hty to serve as a Director. Each Owner who is qualified lo sef'o'e as a Director may 
have his name placed on the ballot along wtth the names of the noma iees selected by the Board 
or a nomrna!lng cormvttee established by the Board. The election of any Oiredor must be 
conducted by seaet wntten ball~. The Association Secretary or oCher designated Offioer shall 
cause to be sent prepaid by Ur11ted States mall to the madlng address of each Unit within the 
Community or to any other matting address ~nated in writing by the Unit OWner. owner, a 
secret ballot and a return envelope. Election of Directors must be conducted by secret written 
ballot_ Wllti !tie vote put,11dy ;:..ounled (which may be clone as the meeting progtesses). 

SecilUfl 3 10 Board Mee!.!!!§. 

(a) A Board meeting must be held at least once f!NefY 90 days. Except in an 
emerger.cy. the Secretary or other designated Officer shall. not less than 10 days befol e the date 
of a Board meelmg. cause notice of the meetil ig to be given to the Ownera. Such notice must be: 
( 1 ) sent prepaid by United States mad to the mailing address of eilCh Unit or to any othet' rnai:lil1g 
address destgnaled 1n wnting by the Owner. Of" (2) published in a newsh!ttef" or other similar 
publication orculated !:>each Owner In an etTlefge(ley. the Secretary or other desigl iated Officef 
shall. if prad1c:abte. cause nobce of the meebng to be sent prepaid by United States mail to the 
mailing address of each Unit. ff dehvery of lhe notice in this manner is ~. the notice 
must be hand-del111e~ to each Unrtwilhin lhe Community orpos.ted in a plOI • iN1e1 11 place or places 

wifhin !he Common Elements. 

!b} As used in this Section 3.10. •emerger-.cy" means any oa:urence or 
rombmation oi occurrences lflat (1) could not have been reasonably foreseen; (2} arrects the 
~alth. welfare and safety of the O\iilnefs: (3) requires the immediate attention of. and possi>le 
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action by. lhe Board. and (4) makes II: impracticable to comply with regular notice and/or agenda 
provlSIOOS. 

(c) The nottce of lhe Board rneeling must state lhe time and place ol the 
meeting and mciude a copy of the agenda for lhe meeting (or the dale on wtrich and lhe locations 
where copies of the agenda may be convenientty obtained by Owners). The notice must include 
nobficatlon of !he ngh! of an Owner lo: (1) have a copy orthe minutes or a summary of the minutes 
of the meeting distributed to him upon request (and, if l'eQIJlred by the Board. upon payment to the 
Associaban of the cost of making the distribution), and {2) speak to l:he Association or Board, 
unless lhe Board is rneebng in Executive Session. 

( d J The agenda or the Board meeting must COfJ1lly with the provisions of NRS 
§ 116.3106.3. The pericxl required to be devoted to comments byOwnei'Sanddisorssionofthose 
comments must be scheduled for the beginning of each meeting. In an emergency. the Board may 
take action on an item wtuch is not listed on the agenda as an item on which action may be taken. 

(e) At least once every 90 days. the Board shall review at one of i:s meetings: 
( 1) a current reconahatJoo of the Operating Fund {as defined in SectiQn 6.2 bekr#): (2} a current 
reconcihattoo of the Reserve Fund (as defined in Section 6.2 below); (3) the actual revenues and 
el<penses for the Reserve Fund. compared lo lhe Reserve Bodgel for the Cll1enl year; (4) the 
latest account statements prepared by the financial institubons in whictl the accounts of the 
Assoaat10n are maintained; {5) an income and expense statement. prepared on at least a quar1erly 
basis. for the Operating Fund and Reserve Fund: and (6) the ca-rent stab.ls ot any cMI action or 
da•m subrmtted to arb11taboo or mediation in wtlich the Associatioo is a party. 

{f) The mmules of a Board meeting must be made avarilabte to Owners in 
accorcance with NRS § 116.3108.5 

Section 3 1 T Atteodance by Qwners at Board Meetings:. Exegitive Session;;. Oaners 
are enblled to attend any ~ting of the Board (except for Exerutive Sessions) and may spe<dc at 
such meeting, provided that the Board may establish reasonable procedures and reasonable 
lim1tatJoos on the hme an Owner may speak at such meeting. The period required lo be de•oted 
to commenls by Owners and ~of those COITVlerts must be scheduled for the begi111i119 
of each meetmg O'.mers may not attend or speak at an Executive Session. unless the Board 
speofically so permits. An "Ell:ea.rtlve Session. is an executive session of lhe Board •which may 
be a pottion of a Board meebngl. designated as such bylhe Board In advanee. h>rlheso!e purpose 
of: 

(a) consulting wrth ao attorney foe Che Assonation on matters relating to 
proposed or penc!mg htJgaboo. if the contents of the dlscussion would othefwise be governed by 
the pnvllege set forth in NRS §§ 49.035 to 49.115. inclusive: or 

(b J d1SCIJSSlJl9 Association personnel matters of a sensitive nature: or 

(c) dlSCUSSing any violation rAaeQed Violation•) of the Govemcng Documents 
( rndud1ng. Mthout limitation. the failure to pay an Assessment) alleged to tmoe been committed by 
an Owner r1nvofved Owrler"') (prov;ded that the Involved Owner shall be entitted to request in 
writing that such he;mng be Q;)l')(jucted by the Board in open meeting, and pn:Mded furthet' ~ the 

Involved Owner may attend such hearing and testify oonceming the Alleged VIOiation, but may be 
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exduded by the Board f1om any other" portion of sudl hearing. including, without limilation, the 
Board's dehberat1on). 

No other matter may be discussed in Executive Session. Any matter discussed in 
Executive Session must be generally desaibed in the mnutes of the Board meeting. provided that 
the Board shall maintain detailed minutes of the discussion of any Alleged VIOiation, and, upon 
request. shalt provide a copy of said detailed minutes to the Involved Owner or his designated 
represenlat1ve. 

ARTICLE4 

VOTING RIGHTS 

Secbon 4 1 Qwne!s' VObng Rjghts. Subjed to lhe follcMil ig pn:Msiorls ol this Section 
4.1, a1ld to Section 4 6 be4ow. each Member shall be entitied to cast one (1) vote ror ead1 Unit 
OYmed. In the even! that more lhan one Pefsorl holds fue tiHe to a Unit r~·}. all sudl co­
owners shall be one Member and may attend any meeting of the Association. but only one such 
o:rowner shall be entitled to exercise Ule voCe to Which lhe Unit is entitled. SUch a><MmefS may 
from time to tune all designate m wribng one of their number to vale. Fractional votes shall not be 
allowed. Where nc voting co-owner IS designate((, or if such designation has beell revoked, the 
vote for such Unrt shalt be exercised as the ma;ority of the co-cwnefS ol lhe Unit mutualy agree. 
No vote snail be cast for any Unit where the CO-ONOerS present in per.;oo or by proxy owning 1he 
majOfity mterasts in such Unit cannot agree to said vote or~ action. The nonvoting <:o-oi1me s 
shall be )OlnUy and severally responsible for .all or the obfigatiof IS ~ upon lhe ;ointi)' owned 
Unit and shall be entitled lo au other benefits of ownership. Al agreemenis and determinatious 
lawfully made by fhe Assooation in accon:Janoo 'lt'ith the voting pen:entages eslabfished hef"ein. a 
1n the Bylaws. Shall be deemed to be binding on aill OWners. ltlell' SUOC1eSSO"S and assig! IS. 

Notwlthstandmg the foregoing. the votmg rights of an Owner shal.be aubnatically suspended 
dunng any trme peood thar Annual Assessments or any Spec:iat Assessment lelried against such 
Ownet" are delinquent 

Secboo 4.2 Transfer at Votmg Rights The right to vote may not be severed or 
separated from any Unit. and any sale. lransfer or conveyance of fee interest in any Unit to a new 
Owner shall operate IO transfer the appurtenant Membership and voting rights without the 
requirement of any express reference !hereto. Each Owner shall, within ten (10) days al any sale. 
transfer or conveyance of a ree interest in the Owne(s Unit. notify the Association in writing of such 
sale. transfer or cooveyance. with the name anC! address or ti1e translerae. the nalu'e of the 
transfer and the Unit 1nvotved, and such other information relative to the transfer and the tral ISfet'ee 
as the Board may reasonably request. and sha& delivef' to the Association a copy of the Recorded 
deed therefor. • 

Secboo 4 .3 Meetings of the Membefship. Meetings of the Association must be hekl at 
least once each year, or as othefwise may be required by applicabfe law. The annual Association 
meeting shall be held on a recurring anniversary basis, and shall be refe!Ted lo as lhe ·Amual 
Meeting ~ The business conduded at each such Annual Meeting Shall indude the election of 
Dff'edors whose terms are then expiring. If the Member.> have not held a meetiug for one (1} year. 
a meeting o! the Association Merroership must be held by not latef" thanlhe Man:h 1 nelCC following. 
A special meel:Jog of lhe Association Membet's.hip may be caled at any reasonable time and place 
by wntteo request of· (a) lhe Association President. (b) a majority of the Diredor.i, or (c) Metnbets 
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representing at least len percent (10%) of the voling power of the Association. or as otherwise may 
be re<qu1red by applicable raw NolJce ot speaal meetings shall be given by the Secretary of lhe 
Assooa00n tn the form and manne:-provided in Section 4.4. below'. 

Section 4 4 Meeting Nofices:A!Jendas; Minutes- Meetings of the Melmers shall be held 
1n the Proper!Jes or a: such other converaent location near the P1operties and within Oark County 
as may be designated in the notice oi !he meeting. 

(a) Not less than ten (10) nor more than sixty (60) days in advance of any 
meebflg. tt:e Assooahun Secretary shall cause notice to be hand~ orsootpostage prepaid 
by Un1!ec:I States mall to the maHing address ol each Unit or to any Otiler mailing address 
designated in wnt1ng by any Owner. The meeting notice fOOSt state the time and place of lhe 
meeting and mdude a ropy of lhe agenda for the meeting. The notice must inclOOe notifocatioi1 of 
the nght of an Owner lo· have a copy of the minotes or a summary cf the minutes of the meeti119 
distnbuted to hrm upon request. if the Owner pays the Association the cost ut making the 
distnbufion. arid speak lo lhe Association or Board (unless the Board is meebng in E>!l!CUliw! 
SesslOll) 

(b} The meeting agenda must consist of: 

(r] a dear and comp6ete statemem of the topics scheduled to be 
c.onsidered dunng the meeting. Including. Yrittlout limitation, any~ amendment to any of 
!he Governing DocumPnts. any fees or assessments to be imposed Of inaeased by the 
Assooa11on. any budgetary changes, and/or any proposal to remove an Officer or DitedOr; and 

(ri) a list describing the items on which action may be taken. and 
dearly denoting tMt ad1011 may be taken oo !hose items ('"Agenda Items~); and 

(in) a period devoted tocomnents by Owners and diso.Jssionof such 
comments. provided that. ellcepl in emefgefleies. no acbon may be taken upoo a matter raised 
dunng !his commer.t and d1so rss>on period unless the matter is an Agenda Item. If the matter is 
not an Agenda Hem, ii shall be tabfed at the CUfJeflt meeting. and specifically induded as an 
A!Jenda Item for d•SQJSSton and c:onSideralion at ttie next folowing meeting, at whid1 time, actioo 
may be taken thereon. 

(c} In an wemergency"' (as said lerm is defined in Section 3.10(b). Zlibove. 
Men befS may take acbOn on an item which is not listed on the ageoiia as an ile11l on which adicll 
mav be lal<en 

(d) If the Associaooo adopts a po4icy mposing a fine on an Ownet- li:x- the 
violabon _or a pro11;sion of the Governing Ooosnents. the Board shall prepare and ca. ise to be 
hand-delivered or sent prepaid by United States mail to the maifi ig addless of each Unit Of IO any 
other ma1lmg add re~ design a led in wrtting by the Oiirner theleof. a spedfic SChedule of fines that 
may be imposed for those particu!ar violations. at least thirty (30) days poor to any atlempted 
enforcement. and other\lnse subject to Sectiori 17.1. befow_ 

(e I Not more than lhirty {30)days after any meeting, lhe Board shat! caa tSe the 
minutes oc a summary of the 1111'1lllles of lhe meeting to be made available lo the Ownets. A copy 
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ot the rrnnutes or a summary of the minutes must be provided ro any OWner who pays lhe 
Assooal1on lhe cos! or providing the copy. 

section 4 5 Record Date. The Boafd shall have the power lo fix in advance a date a:; 
a record date for the purpose of determining Men ibe.'S entitled to notice of or lo vo&e at any meeling 
or to be furnished with any Budget or other mli:>I maliOn or material. Of in order to make a 
delermmabofl of Members for any purpo:;e. Notwithstanding any prov$ons hereono tile w ltlai)', 
the Members of recon:I on any such rncord date shall be deemed lhe Meabefs for such oo6ce, 
vole, meehng. fum1Shing of infonnatioo Of" material or olher ptIJJOse and for any suppf.ementacy 
notice. M inronnation or material with respect to the same matter and for an adjcdnment of !he 
same meeting. A record date shall not be more than sixty {60) days nor less than len (10) days 
pnoi- to the dat~ ori which the particular action requiring determination of Uembeis is proposed or 
expected to be taken or to occur. 

Section 4. 6 Proxies. Every Member entitled to attend. YOle at, oc e>:etcise oonsents with 
respect lo.any meet1ngofthe Members.maydo so either in person. orbyarepresenlative, known 
as a prory, duly authonzed by an insrrument in writing. filed wilh the Boan:t prior to the meeting to 
whidl !he pl\Jxy is applicable. A Member may give a proxy only to a member ol his immediate 
Family. a Resident tenanl, OI" another Member. No pro,;y shall be vatid after lhe C)l'JCfusioo Of the 
meeting (including conbnuabOn of sud\ meeting) for wtlich the proxy was executed. Such powetS 
of designatK>O and revocaban may be exeicised by the legal guardian d any Member or by his 
cooservator. or in lhe case of a minor having no guardian. by lhe parent legally eutitted to 
permanent curtody. or dunng the administration of any Membef"s estate where the intefest in the 
Unit is subject to admmrstrabon in the estate, by such Meu 1 lbets ru<eartor or administrator. Any 
lonn of PfOltY or wntten ballot shaU afford an opportunity therein to specify a choice between 
approval and dtSaP'PfOVal of each matter or group of related matters Silended. at the time the 
wnnen ballot oc pro11Cy IS distnbuted, to be acted upooatlhe meeting for Which the proxyormltteoi 
ballot 1s soboted. and shall prowie. subject to reasonailliy si>ecified conditions.. that where the 
pers.ori schated speories a dlOIOe with respect to any such matter. the 'JOle shall be cast in 
accordance with such specification. Unless appkablec Nevada Law prtlVides otheMise. a PfOXY is 
VOid 1f (a) 1t is not dated or purports to be ~ without notice: (b) it does not designate the 
votes that must be cast on behalf of the Merrber who executed the proxy; or (c) lhe holder of lhe 
pru1q does not disclose at lhe bega1f1lng at the meeting (for Which the proxy is executed) the 
number of pro11Cies pursuant to which the pro!()' holder Mil be casting votes and !he voting 
1nstniciJOOS recerved for each prollC)' If and foc so long as prohibited by Nevada law. a vote may not 
be cast pursuant to a proxy for the election at a Director. 

Section 4 7 Quorums. The presence at any meeting of Me111be.<'s Who hold YOtes equal 
to twenty percent (20%) of the total voting power of the As.sooaticn, in person or by pro]()i, sha£I 
constJtule a quorum for con5'derabon of thal mar.et. The Members presenQ at a dUy c lled 
meettng at wtnch a quorum IS present may continue to do business until adjomument. 
ootwithstandmgthewithdrawalofenoughUemberstoleavelessthanaquorum,ifanyac:tion1akeo 
other than adjournment is approved by at least a maioritY of lhe Members required to constitute 
a quorum. unless a greater vote is reqUll"ed by applicable law or by this Declaration. If any n ieeting 
cannot be held because a quorum is not present, !he Members i:xesent. eittlef in person or by 
proxy. rr.ay. except as otherwise provided by law. adiolm the meeting lo 3 lime nol less than five 
(5) days nor more lhan thirty (30) days frt>m the time the original meeting was caled, al whM::h 
removened rneellng the quorum requirement shall be the presence, in per.;on or tit writien Pl'OJIY, 
or the Members entitled lo vote at least twenty percent (20%, d. the iolal \l1*s al the Association. 
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No1Wt!hstand1ng the presence of a su'lficient number of Owners lo constitute a quorum, certarii 1 
matters. mdud1ng. without lrmtabon. amendment lo this Declaration, require ahighet percentage 
(e g . 67%) of voles of lhe tolal irotmg Membership, as set rorth in this Declaration. 

SectlOl'I 4 8 Acbons If a quorum is present, lhe affirrmall'lle YOle on any matlef of the 
ma,onty of the votes represented at the meeting (or. in rhe case ol etedions in which there are 
more than two (2) candidates, a plurality of lhe votes cast} shaB be the act of the Members, unless 
the vote of a greater nlJfTlbef" is required by law or by this Declaration. 

Sedt00 4 9 ActlOO By W@en Consent. Without Meeting. Any action #hich may be 
taken at any regular Of special mecti11g of the MerTtlers may be taken .without a meeting and 
without poor nobce. •f authonzed by a IM'iften consent seltilg forth lhe action so taken, signed by 
Members having not less than the miniroom numbef" of votes ttl3t WDUk:l be neces.sacy to authorize 
or take such act100 at a meetmg at which all Members were present and voCed. aocl filed with the 
Association Secretary. pt'Olllded, however, that Oi:lecb:ll's may not be elected by wuttcn consent 
except by unanimous. Wfltten roosenl of all Members. Any Meolbef giving a written c::iosent. or 
sucl'1 Member's proxy holder. may revoke any such consent by a writing received by the 
Assooation pnor 10 !he lime that written consents of ttle number or Men~ required to authorize 
the proposed acuon have been Med with the Association Secretary, but may not do so thereafter. 
Such revocalloo shall be effective upon rts receipt by the Assooation Seaetary. Unless the 
consents of all Members have been sotiol.ed in wnting and have been rec:ehred, p ompt notice shall 
be given. in the mannet" as for regular meetings of Member.;, to lhose Members who have nof 
consented m wnhng. of !he taking of any Associalion acticM'1 approved by Members without a 
meelmg Such notice shall be given at least ten (10) days before the ooosummation or lhe action 
ai.:thonzed try sudi apprnva1 with respect to lhe following: 

(a) approval c( any reorganization of lhe Assooalion; 

{bl a proposal to approve a contract or other ~ between the 
AssooallOf'I and one or more OiredOl'S. or any corpora6ori. firm or association in whd1 cme or more 
Otrectors has a malenal fmanoal 111terest. or 

(cl approval requtred by law for the indemnificataon of any per.;on. 

SectK>O 4 1 o Adpumed Meetms aod Notice Thereof. Any l\AlembefS' meeting. rogt.dar" 
or speoal. whelher or oot a quorum is present may be adjourned from lime lO lime by a vote of 
a rn.a,onty of 1he Members present either in person Of" by proxy lhereat. but in lhe absence of a 
quorum. no othef bUSlfleSS may be lransaded al any such meeting except as provided in Section 
4.9. When any Members' meel!ng. ~regular or special. is adJ(Uned foc seven (7t days°' 
less. the IJJne and place of the reronvened meeting shall be announced at the meeting at which 
the adJOUmment 1s taken. When any Members' meeting. either regular or special. is adjourned for 
more lhan seven (7) days. no!Jce of lhe reoonvened meeting shal be giNen to each Member as in 
the case of an original meellng. Except as aforesaid, it shalt not bo nerettary lo give any notice 
of an adJOUmment or of 1he busmess to be transacted al a reconvened meeting. and at the 
reconvened meellng the Members may transact arry business that might have been transacted at 
the origmar meeting. 
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Sectioo 5 , Powers and Duties. The Assooalion Shall have an ot the powers or a 
Nevada nonprofit corporatlOl'I, subject only IO such limilalio11s. if any, upon !he exertise of such 
oowers as are expressly set forth Kl the Dedaration. Artides and Bylaws. The As.<SOCiatioo shall 
have the f:lOwet" to perlonn any and all lawful acts which may be necessary or proper for, Of 

tnodental to. the exerose of any of the express powers of the Association. The Association's 
obltgauons 10 maintam the Common Elements shaS o:immeuce oo the date Annual Assessments 
comm.:;nce on Units; until comrnenccmef'lt of Annuaf Assessments. the Carmon Eiemet Ifs shall 
be maintamed by Deciarant. at Oedaranrs eiq>enSe. Without in aErf way linilia 19 ltie generality of 
the foregorng pmv1s100S, the Association may act through the Board, and shaa have: 

(a I Assessments. The pcMerand duty lo levy assessments against the Ownef's 
or Umts. and to enforce payment of such assessments in aa:ordance with the provisions of Article 
6hefeVf 

(b) Repair and Main1enance of Common Elements. The power and duty to 
pa mt. plant. ma1 ntam and repair m a neat and attracbve condition. in ao::ordance with standardS 
adopled by the ARC. all Common Elements and any Improvements thereon. and to pay for utilities, 
9ardenmg. landscap1ng, and o!hef necessary seMces for the Common Bements. ~ 
the foregoing. the Association shall have no respCll'lSlbilt lo provide any of the services refelTed 
to 1n this &1bsect1on 5 1 (b) W!lh respect to any Improvement which is ilCCl;!pled for maintenance by 
any state. local or rnuruopal governmental agency or pubic enbty. Such responsibility shall be that 
respect1Vely or the applicable agef'IC'/ or public entity. 

<cl Ro:movaJ of Graffiti. The power and duty to remove or paint over ainy graffiti 
from or on ExteflOI" Walls. pursuant and subject to Sectioo 9.6. bebll. 

(d) Taxes. The power and duty to pay all taxes and assessment; le\ied upon 
lhe Common Elements and au taxes and assessments payable by !he Associatioo. 

{ e) Utilrty SeMCeS. The power and duty to obtain. for the benefit of 1he 
Cvmmon Elements. any necessary commoilly metered watef", gas and electticsefV!CeS (or~ 
s1m1lar sarvtcesl. and/or refuse collection, and lhe power but not the duty lo provide for all refuse 
COiiection and cable ·or maslB teleVJsion service, if any. for all or portions of the Properoes. 

(fl Easements and Rights-Qt-Way. The power but not the duty to grant and 
convey to any Person. (1) easements. licenses and rights-of"W3y in. on. OllE!f"OI' lnJer the Common 
Elements. and {u) with lhe i;:onsem of seventy..five pen:ent (75%) of l:he voting powef of the 
Assooation. fee tille lo parcels or ships oflancl which romprise a portion cl lhe Common Elements. 
for the purpose of construcbllOJ. erecting. operating or maintaining thereon, thefein and thereoodef: 
(Al roads. streets. walks. dnveways. and slope areas: (8) tWefhead or underground lines. cables. 
wires. condurts. or olher devices ror lhe transmission of efedricity for lighting. heatiPg, power, 
teleV1S1on. telephone and other Slfllilar purposes; (C) sewers. stoon and water drains and pipes. 
w~ler systems. spnnkllng systems. waler. healing and gas lines Ol pipes: Md. (0) any similar 
pub Ire or quasl--J)ubl1c Improvements or faoli!ies. 
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lg) Manager. The power, s.ubfect to secticM1 5.5, bekM, but nol lhe duty to 
employ or contract with a prof essjonal Manager to l)efform all or any part or the duties and 
responslbihties of the Association. and the power but not the duty to de'ega!e power.; to 
oommrttees. Officers and employeesoflheAssoeiatioo. Anysucti management agiee.nent. or any 
agreement providrng for services by Declarant to lhe Assodation. shall be for a term not in excess 
of one ( 1) year. subjed to cancellation by the Association for caa ise at any time upon not less than 
thirty (JO) days wntten notice, and without cause (and without penalty or the payment of a 
terminabon fee) at any tune upon ninety (90) days written ootioe. 

(h) Rights of Entry and Enforcement The power but rot the duty, after No6ce 
and Heanng (except 1n the event of emergency VtltUch poses ao m1woent lhfeat to heatth or 

substanhal damage to property. in which event. Notice and Hearing shall not be required), to enter 
upon any area of a Unit. without being liable lo any Ownet--. except ror damage caused by the 
Association entenng or acting in bad faith. for lhe purpose of enh:leoog by peaceful means the 
provis1011s of this Dedarabon. or for the purpose of maintaining OC" repairing any such area if foe' any 
reason whatsoever the Ow1~r thereof fails to maintain and rep.air such area as required by lhis 
Declaration. All costs of any such mainteoance and repair as desaibed 111 the precedii 19 sentence 
(1ncludmg all amounts due for sueh work. and the costs and expenses of collledion) shall be 
assessed aga1nst such Owner as a Special Assessment., and. if not paid tiuiely when due. shall 
constitule an unpaid or delinquent assessment pt.W'SUanl lo ArtJde 7, below. The responsibJe 
Owner shall pay promptly all amounts due for such W'CX11., and the costs and expenses of oolection. 
Unless there exists an emergency. there shall be no entry into a Dwelling without the prior C011Sent 

of the Owner thereof Any damage caused by an enb'y upon any Unit shall be repaired by the 
entenng party Subtect to Section 5 3. below, the Association may also oomrnence and mail itait 1 

actlOOS and su11S to restrain and enjoin any breach or threaleoed breach or the Oedaralion and to 
enforce. by mandatory iniuncbons orothet'wise. all of the provisions ol the Dee'.aration. and, If such 
action pertaining to the Dedaraboo is brought by the Association. the prevailing party shall be 
entitled lo reasonable attorneys' fees and costs to be fixed by the court 

(1) Olher seMces. The po1111er and duty to maintain the iflteglity Of 1he 
Common Elements and to provide such other seMces as may be necessary or proper to cany out 
the Assoclatron•s obligations and business under the lenns of this Dec1aration to enhance the 
enjoyment. or 10 •aohtate lhe use. by the Members. d lhe Comnon Elements. 

(1 1 EITJ)!oyees. Agents and Con$!Jla$. The power but not the duty, if deemed 
appropnate by lhe Board to hrre and dischalge employees and agei rls and lo retain and pay for 
legol. accounting and other servx::es as may be necessary or desilatk in conileCtion with the 
performance of any duties or exercise of any powers of the Associabon under this Declaration. 

{k > Acqu1nna Property and Construction on CQfTII •IOI• E!emen!s. The polNel' bUt 
not the duty. by acnon of the Boa.ro, to acquire property or interests in property fof" the m1•non 
benefit of Owners. tndud1ng Improvements and per.;onat property. The power but not the diJly. by 
action of the Board. to construct new Improvements or additions to the Common Elements, or 
demohsh extSllf'l9 llllpfovements {other than maintenance Of repairs to existing Improvements). 

(l l Qoolracts. The power, but not the duty. toooter into cootracts with Owner.. 
le pro•lde services or ro maintain and repair Improvements withtn the Properties wt1idl the 
Associabon is not o~ required to maintain pursuant to this Dedaration. and 1he power, bu'! 
not the duty. to contract wrth third parties for such sefVices_ Any such conlrad or service 
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agreemenr must. however. pro..nde ror payment to the Association of the cost or providflg such 
service or maintenance. 

(m) Records and Aa:ounting. The power and the duty lo keep, or cause to be 
kepL true and correct books and rawds of account at the so6e. cost and e)(pense of !he 
Assoaation in accordance with generally accepted aca:urting princ4>1es. Financial statements l'or 
the Assooation shall be regulafty prepared and d:sbibuled to al Merroers as kllows: 

(i) Proforma q>erating stater1e1ts (Budgets). Reserve Budgets, and 
Reserve Studies Shall be distr;ooted pursuant to Section 6.4. below; 

(ii) Reinewe<:! or audited Financial Statemenls (consisting of a 
reasonabty detailed statement of revenues and expenses of the Association for each Fiscal Year. 
and a balance sheet showing the assets (indoding, but no! limited la, Association Reserve Fund$) 
and liab1ll11es or the Assoo.abon as at the end of each Fescal Year} and a stateinenl of cash now 
for the Fiscal Year. shall be d.stribuled within one hundred ~ (120) days after lhe dose ol 
each Fiscal Year. 

(n) Malfllenance of Olhef Areas. The pov.er butrol lfle duty to maintain and 
repair slopes, parkways, entry structures and Convnunity signs identifying the Properties, to the 
extent deemed advisable by the Board. 

(o) Use Restrictions. The power and the duty to enforce use restrictions 
pertamulg to !he Properties 

{p) Insurances. The power and the duty lo cause to be obtained and 
mamta1necl the msuran<:e coverages pursuant to Article 12. beklw. 

(ql Licenses nnd Pennts. The power and the duty to obtain from applicable 
governmental authonty any and an licenses and pennits :-easonably necessary to carry OUI 
Assooabon fundlOOS hefaloder. 

Sectt0n 5.2 RUies and Reou!ations. The Board shall be empowered to adopt. amend. 
repeal. and/Of" enforce reasonable and uniformly applied Rules and Regulations. which shall not 
d1S01m1nate among Members. for the use and occupancy of the Properties, as folkiws: 

(a) General. A copy of !he RUies and RegUations, as from time lo bme may 
be adopted. amended or repealed. shall be posted in a conspicuOus ptace in the Common 
Elements and/or shall be mailed oc othefwise detivered to each Member. Upon soch mal!iog. 
delivery or posting. the Rules and Regulations shaD have lhe same fOfCe and effect as if they were 
sel forth herein and shall be binding oo au Persons haWlg any inteft!st in. or making any use of any 
part of. the Properties. wt.ether or not Members; provided. however. !hat lhe RIAesand Regulations 
shall be enfDfceable only to the extenl that lhey are ronsistent with lhe Qlher Govemiog 
Documents. If any Person has actuai knowtedge of any of the Rules and Regulations. such Rules 
and RegulatJOnS shall be enforceable against such PetsQn.. whetle or not a Member, as lhough 
nonce of sucti Rules and Regulations had' been given pursuant lo this Sed>ot15.2. The Rules and 
Reyulabons may not be used lo amend any c:A the other Governing Documents. 
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(11} sufficienUy exp6iciC in their prohi>ilion, diredioi i. or ii 11itaticN 1. so 
as to reasonably inform an Owner or Resident, or lenant or guest lhereor, of any action or orniSSion 
required for o::Jn1)1ia~; 

(iii) adopted without intent to evade any oblig!3!ion ollhe Associaeion; 

(iv) consistent with the oUtef Governing Documenls (anc! must nol 
arbitranly restrict conduct. or require the construction of aoy capir.al imprcuemeut by an Owner if 
nol so required by the other Governing Documents}; 

(v) IXlifomily enforted under the same or siuidar ciramst2nces 
agarnst all Owner.;; provided that any particular rule not sou 1irl::• 11 •y e1 dui ced may not be enforced 
against any CNmer le><cept as. and to the ex&enl if any. such enl'oloement may be pennitf:ed' from 
time to lime by apphcable laW}; and 

(vii duly adopted and dis1tibuted 10 tile Owners at~ thirty (30) 
days poor to any attempted enfort:emeol 

Sectioo 5.3 Proceedings. The Association, acting through the Board, shall have Ile 
power and the duty to reasonably defend the Association (and, kl cornedio11 therewith, to raise 
counlerclaims) in any pending or potential lawsuit. arbiba:iun. mediaUcfl or gow:mnetdal 
proceeding (colledively hereinafter refem!d to as a "Proooe >s'ff'). The Association. acliiig through 
the Board, shall have the power, but not the duty. to reasonably institute. prosewte, maintain 
and/or intervene ma Proceeding. in its O\Nn name. bul only on mallers affecting or pertaining to this 
Declaration or the Common Elements and as to which the Assnciation i5 a proper party in intei-est. 
and any exercise of such power shall be subject to ful complial IC:e Yt'ith the following pro.,;sQis: 

(a) Any Proceeding commenced by the Association: (i) IO enforce the payment 
or an assessmenl or an assessment Uen or o4hef' lien against an Owner as provided for in this 
Declaration. or (ii) to otf'leNrise eofOf"Ce ~with !he Governing Doa.ments by. or to ob4ait1 
altlef' relief from. any Owner who has viOlaled any pro• ision thereof. or (ii) to Plotei:t agaia ISt any 
matter which 1mminentty and substantialy threatens all or the heallh. safety and welfare or the 
Owners. Of" (ivl against a supplier. vendor, contractor or providet"of seNices. pursuant to a t::OObact 
or purchase orde< with the Association and in the ordinary ause ot business. or {v) for money 
damages liWherell'I the total amount in controYersy for a!I naatteis aaising in CXIOi1ediOR with the 
action is not likely to exceed Ten Thousand Dolars ($10,000.00) in the 31J911egaliS; shal be referred 
to herem as an "Operational Proceedlllg.· The Board fn:m time lo time may cause ari Operational 
Proceeding to be reasonably commeoced and prosecuted, without the need for further 
authorization. 

(b) Any and aS pending or potential Pree ee ctings other than Operational 
Proceedings shall be referred to herein as a "Non-Oper.;iti ~or "Non-Operation 
Controvefsies. ~ Tc. prutect the Association and the OWnels from being subjeded to pates ltiafly 
costly or proionged Non-Operatiooal COntrov'£rsies lftlhout full disdoslire. analysis and cmsent. 
to protect the Board and individual Direc:1tlr.t IJom any charges of negligeoce. breach of fidl ICiary 

-24-

JA0540



duty, connict of interest or acting in excess of their-authority or in a malVlef not in the best•~ 
of the Assooalion and the C>Nners; and to ensure llduntary and welHnformed consenl and dear 
and express autflorizatioo by the Owners, sllici c:ompliance wiU"J al of the fc:llolfting provisions d 
this Section 5 3 s.~I! be mandatory with regard to any and all Non-Operational Controversies 
commenced. msbtu1ed or mamta1ned by the Board: 

(r) The Board shall first endeavor 10 resolve any Non-Operational 
Controversy by good fa11h negotiabons with the adverse paf1y ::ir parties. In the event !hat such 
good faith negollatJons fail to reasonably resolve the Non-Operational Controver.;y.1he Board shall 
then endeavor 1n goc.d faith to resolve such Non-Operational ControYet'sy by mediation, provided 
that the Board shall not in<:ur liability for or spend l1'IClfe than Five Thousand Dollars (SS,000.00) in 
connectionlhereWtth(provldedlhat.ifmorelhansaidsumisreasonably~inconnedionwilh 

sueh mediabon. then the Boald shall be required first to reasonably seek approval of a majority of 
the wtmg power of I.he Members for such additional amount fur mediation before proceeding to 
art>ltral1on or hbgallOl'l ). In the event that the adverse party or parties refuse mediation, or if such 
gooefai!h mediation still fails to reasonably resolve the Non-Operational Controversy. the Board 
shall not be authonzed to commence. institute or maintain any arbitration or itigatioo of such Non­
Operal!Oflal Conlroven;;y until lhe Board has fully ~ with the folbwWlg procedures: 

( 1 ) The Board shall first investigate the legal merit. feasibility and 
expense of prosecuting the Non-Operational ConlroVefsy. by obtaining the written opinion of a 
hCP.nsed Nevada attorney reguiarfy residing in Clark County. Nevada. with a Martiol1ale-Hub 
rating of "av~. expressly stating that such attorney has reviewed the underlying facts and data in 
sufficienl. venfiable detail to render the opinion, aod expressly opining that !he Association has a 
substantial fakehhood of pcevading on the merits with regard to the Non-Operational Controversy. 
wrthout substantial likelihood of mcumng any material iability 1Nilh respect to any counterclaim 
whidi may be asserted against the Assooabon. The Board shall be authorized to spend up lo an 
aggregate of Five Thousand Dctlars (SS.000.00) to obtain such legal opiniol 1. induding al amounts 
paid to said attorney therefor, and all amounts pad to any consultants, conl:radors ard/Q( experts 
prepanng or processing reports and/or mformalion in corvledion therewith. The Board may 
1nc:reas1? said S5.000 .OD lnn1t with the express consent otmore (hail fifty pen:ent{50%)of all of the 
Members cf lhe Associabon. al a special meeting called for such purpose. 

(2) Said attorney opif'.ioo letter shall also contain the attorney's 
best good raitil estimate of the aggregate maximom •m-to-exceed" amount of legal fees and 
costs. i.1dud1ng, without limilabon. court costs. costs of investigation and al fOOher reports or 
studies. costs or court reporters and transaipls. and cosls of expert wmesses and forensic 
speoalrsts (all c:ollectiwly. •Quoted Litigation casts•) whid1 are reasonabfyexpected to be incu'red 
for prosecution lo complebon (mduding appeal) of the Non-Operational Controversy. Said opinion 
letter shall also include a draft of any pn:iposed fee agreement wilh such attorney. If the attorney's 
proposed fee arrangement is contingent, the Board shat nevertheless obtain the Quoted Litigaliofi 
Costs wrlh respect to all costs other than legal fees. and sh.al also obtain a wi itlen draft d the 
attorney's proposed contingent ree agreement. (Such writ1eo legal opinioo. induding the Ouoced 
Labgal'Ofl Costs. aoc:I also 1nd1Jdmgany proposed fee agieemeut. coutiligentornon-contingent.are 
collectively refened to herein as the ·Attorney Lettei"). 

(3) Upon recespt and review of lhe Attorney Letter, if two-lhifds 
(213) or more of lhe Board affmnabvely vote to proceed with the institution or prosea ation ot. and/or 
1ntervent10n 1n. the Non-Operabonal Controver.sy, the Board thereupon shall duty notice and call 
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a speoa1 ~bng of tne Members. The written notice to each Member of lhe Association shaill 
onduje a copy of the Attorney Letter, includiog the Ouoced Litigation Costs and atrrJ proposed tee 
agreement. C011tlngent or non-contingent, IOged1er with a wntten report rspecia! AS5essmef'll 
Report"') prepared by the Board: {A)~ the amount~ lO be assessed to each 
ll.1ernber (9Speoal Litigation Assessment"'). oo a monthly basis, to fund the Ouoted Litigalion Costs. 
and (8) specifying the probable duration and aggregate amount d such Special Litigation 
Assessment At said special meeting. k>lowing review al the Attorney Letter. Ouoted Litigation 
Costs. and the Special Assessment Report. and full and fl'ilOk. d;so 1s5,ion thereof, indudng 
balancing the desirability of instituting. prosecuting andfor intervening in the Non-Operational 
Controversy against lhe desirability of accepting any settlement proposals from lhe ad\'e1S311yparty 
or parties, the Board shall can '°' a vote of the Members. Whereupon: (x) if not more than fifty 
percent (50%) or the Iota! voting power of the Association votes in favor of pwsuing such Non­
Operahonal Controversy l:lnd levying the Special Litigation Assessment then the Non-Operational 
Corittoversy shall not be pursued further, but {y) if more thaf1 fifty percent{~) ot the Iota! vo6ng 
power of the Assooabon (i.e.. more than fifty percent (50%) of all of the Members ot the 
Association l affirmahvely vote in favor of pursuing such Non-Operatiooa! Cootrovetsy, and in favor 
of levying a Speaal L1!tgation Assessment on the Men'tJefs in the amounts and for the duration set 
forth m the Speaal Assessment Repoct, then the Board shall be authorized to proceed to institute. 
prosecu:e. and/or lf'ltervene in the Non-Operational Contro.,.-r~y. In such event lhe Board shall 
•.mgage the attorney who gave the QfHniorl and quote set fol1h in the AHomey Letter. which 
engagement shall be elqlf'eSSfy subtect Co the Attorney Lellet'. The 1elmsof SUCh engagement shall 
requirt! (1) that sard attorney shall be rasponsible fOf' all attorneys' fees and costs and expenses 
whalsoever lf'l excess of one hundred twenty percent (120%) of lhe Ouoled lligalion Costs. and 
(i1} that said attorney shall l)rOV1de. and the Board shaU distrixlte to the J.Cefmers. not less 
frequently than quarterly. a written update ol lhe progi'ess and curent staius of. and lhe attorneys 
t:OnSldefed prognosis for. the Non-Operational Controversy. including any o«ess or setttement 
and/Of setUement prospects. iogelher with an itemized sunnary or attorneys fees and costs 
incurred to date m connection therewith. 

{ 4) In the event of any~ fide setllement offer from the advef'se 
party or part1es rn the NOfl-Operalional Controversy. if the Association's attorney advises lhe Board 
that ao::epta<lce of the settlement offer WOUid be reasonable under the cirwmstances. Of wouid be 
1n the best interests of ttie Association. or V1at said attorney no klnger beie'lles that the Association 
is assured of a substanbal llkeflhood of prevailing on the merits without prospect or matenaa liability 
oo any counterdarm. lheo the Board shall have lhe authority to accept such settlement offer. In 
all other cases. the Board shaff submit any settlement offer- lo lhe Owners. who shall have the r9lt 
to accept an~ such settlement offer upon a ma,ority vote of all of the Men lbers of the Association. 

{c) In no event shall any Associatioo Reserve Food be used as lhe source of 
funds to mstitute. prosecute. maintain andfor Intervene in any Proceeding [.nduding. but not limited 
lo. any Non-Operational Controversy}. Associafion Reserve Ftrds. pu5UaOt to Section 6.3. below. 
are to be used only f(il" the speafied replacements. painting and repairs of Common Bements. and 
for no olhef purpose whatsoever. 

fdl Any provision in lhiS Oedaratioo notwithstanding: (i) other than as set forth 
in ttus Section 5.3. the Association shalt have no power whatsoever to institute. prosecute, 
rnainta111. oc 1ntefVene in any Proceeding. (ii) any institution. proserution. or mainleoaoco of, or 
inlerventioo in. a Proceeding by the Board without first stricUy complying with, and thereafler 
continuing to comply wilh. each of the provisions of lhis 5ectio 1 5.3. sha!ll be unauth.:Mized and~ 
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vires (1.e .• an unaul.tloo.zed and unlawful act, beyond the scope of authority of the CCl'pCJtatiol1 or 
of the person(s I undertaking such act) as to the Associalion, and shall subject any OiledOi who 
voted .:ir acted 1n any manner lo violate or avoid the provisions an:i/or requirements of lhis 
Secbo-: 5 .J to personal liability to lhe Association for aa cos!s and iabilities inrurred by reason of 
the unauthonzed insfltubon, l)rOSeCUtlOn. or mairnlenance of. or intervention in. the Proa:e ling; and 
{ml this Secbon 5 .3 may not be amended or deleted at any time without the express prior Wtitleu 
approval of bolh (1) Members represer.ting noe less than seventy-five percecit (75%) otthe total 
vohng power of Assoaabon. aiid (2) not less ttlCIO seventy-five pesoem (75%) of tile total voting 
power or the Board of Directors. and any purpOf1t:!d amendment a deletion of this Secbon 5.3. tt 
any portt0r. hereof. without both or suctl express prior written appmv.:a1s shall be voM:f. 

Section s 4 Additional E!!!!fe'?S Lirnkllix ts on Powern m Association- The Association 
shall not take any of the foilowmg actions except With the pfior ~or written consent ot a majority 
of the votmg power of the Assooation: 

(a) Incur aggregate expenditures for capital il11p1ow:n~lls to the Carmon 
Elements rn any Fiscal Year in excess of five percent {5%.) of the budgete::I gross ell:penSeS of the 
Assooation for that Fiscal Year; or sel. during any Fiscal Year, any prnperty of the Association 
having an aggregate falf market value greater than five pen:ent (5%) of the budgeted gross 
expenses of the Associabon for that F°!SCal Year_ 

(b) Enter into a contract Mtll a third {lE!fSOO wherein~ third person w;a furnish 
gcods or services for the Associabon fOI' a term longer than one ( 1) year. except (l) a conlract witt1 
a publ!c or private utility or cable television comp.any, if the rates charged for- the materiafs or 
services are regulated by the Nevada Public ServiceCommission {provided. however, tnalthe term 
of the coolract shall not exceed lhe shortest term for whid1 the supplier will coubact at the 
regulated rate). or {1i) prepaid casualty and/or liability Insurance pOiiCies of no greater than three 
(3) years durabon 

{c) Pay compensation to any Association Director or Officer for services 
performed 1n the conduct of lhe Association's business; provided, however, that the Boa:d may 
c:ause a Director or Offtcer to be reimbursed for expenses incurred in cany'tng on the business d 
the AssooatJon. 

Section 5.5 Manager. The As.sooation shal have the poM!t' toempkiyorcontracl with 
a Manager. to perform all or any part of lhe duties and respoosi>if ities or lhe Association. subject 
to the Governing Documents. for the ptttpOSe of operating and maintaining the Propenies, sub;ed 
to the following: 

(a) Any agreement with a Managef' shaD be in writing and shall be foe" a term 
not rn excess of one { 1) year. subject to cancelation by !he Association for cai ise at any lime upon 
not less than lhlrty (30) days written notice. and without cai rse (and without penalty or the payment 
of a termmabon fee) al any hme upon not more than ninety (90) days written no6ce. In lhe event 
of any expl1ot conflict be!Wetfl the Governing Doa.Jments and any ag;cemenl wit11 a Manager, the 
Governing Documents snan prevail. 

(b) The Manager shall possess sufficient experience, in the reasonable 
jUdgment of !he Board, in managing residential subdMsion projects. similar to the Properties., in the 
County. and shall be duly bcensed as ~from lime to time by 6le appropriate licensing and 
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governmental authorities {and must have the quaificalions. induding education and expefience., 
when and as !'eGuired for the issuance of the relevant certificate by lhe Nevada Real Esia!e 
OMs.ion pursuant and subject to t'le provisioos of NRS Chapter 645 and/or NRS § 116.3119.3, or 
duly exempted pursuant to NRS § 116.3119.4}. Ally and all empoyees of Ille Manager with 
responsib!hbes to or in c:onnedion with the Association and/or the Community shal have such 
expenence with regard lo similar projects. (Ir no Manager meeting lhe above-slated quatific:ations 
is available. the Board shall retain lhe most highfy qualified management entity available, which is 
duly licensed by the appropriate licensing authorities}. 

(c} No Manager, or any di!edol', officer, shareholder. priocipa( partner, or 
employee of the Manage... may be a DVedor or Officer of the Associalion. 

{d) As a condition precedent lo lheet1iplof of. 0t agreement wiltl, a Manager, 
the Man.ager (or any reptacement Manager) first shall be required. al itS expense, to review lhe 
Goverumg Documents. Plat and any and au Association ResetYe Studies and inspectio!1 reports 
pertainins to the Properbes. 

(e} By execution or its agreement with the Associafion. a Manager shall be 
condusively deemed to haw covenanted: (1) in good faith to be bound by, and to faitt1fulty peffonn 
all duties (1ndudmg. but not limited to. full and faithful accounting ror all Association funds within 
:he possessmn or control of Manager} required of the Manager under the Governing Doo.meuts 
{and. m the event of any irreconci!able conflict between the Governing Documents and the con1ract 
wdh the Manager. the Governing Doa.ments shall prevcMI); (2) that any penalties, fines or interest 
levied upon the Association as the result of Manager's error or omissioo shall be paid (Of 
roimbursed to the Association} by the Manager. (3) to comply fufty. at ils expense, with all 
applicable regu!aborts or the Nevada Real Estate DMsion; and (4) at Manager's sole expense, to 
promptly I urn over. to the Board. possession and control of all funds, documents, books. records 
and reports pertarning to ttJe Properties an:1/or Association, and lo coordinate and c:ooperale in 

good faith with the 6oafd in ..::onnectioo with such~. in any event not later than ten (10) days 
or e:qllralion or termination of the As.sociation's agreement with Manager (provided that. without 
hmitmg its other remedJeS, lhe As..~ shal be entitled lo withhold all amounts othenMse due 
lo the Manager unbl st:ch trme as the Manager ~in good faith has been CU11ipleled>. 

(f) Upon expnlion or termination of an agreement with a Manager. a 
replacement Manager meeting lhe aboYe-stated qoalificatioi IS shaII be retained by lhe Board as 
soon as pctSSlbfe iherearter and a limited review petfonned. by qualified Person designared by lhe 
Board. or the books and records or the Associalion. to verify assets. 

(g) The Association shall also maintain and pay for the services of such othef" 
personnel. induchog independent oontractors. as the Board shall determine lo be necessary°'" 
desirable for the proper management. operation, maintenance, and repair of !he Association and 
the Propemes. pursuant to the Governing Documents. whether such persaue! are furnished Of 

em~ed directty by the Association or by any person with whom or which it contracts. Such other 
personnel ,;;hall not all be replaced coocunentty. but Shall be replaced acco11:tiu9 to a "staggered" 
schedule, to maio;imiz:e conlinutty of seMce5 to the Association . 
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(a) The Board shal, upon the written request of any Owner. nae available the 
books, records and other papers of the Assooatioo for review dlHlg the regular woddng !lours Of 
the A.ssooabon, with the exception of: (1) personnel reoords of ~ (if any) ot the 
Assooatioo. and (2) reconts of the Association relating to another Ownel'. 

(b) The Board shall cause 1o be maintained and made available ror review at 
the busines.c; office or tne Association or o4her" suitable location: (1 ~ lhe financial statements of lhe 
Assoaation; (2) the Budgets and Reserve Budgets; and (3) Reserve Studies. 

(c) The Boan:! shall cause to be provided a copy of any ol lhe recoids required 
to be marntained pu!Suant to (a) and {bl above, lo an Owner or to the Nevada Slate Ombudsman, 
as applicable. W1thtn 14 days after te<:eiving a wlitten request lhefefor. The Boan:! may charge a 
fee to cover the actuai costs of preparing such copy. but not to exceed 25 cents per page (orsueh 
maXJmum amount as permlted by applicab&e Nevada law). 

(d) Not'Mlhstanding the foregoil IQ. each Diredorshall have the unfettered right 
at any reasonable trme. and from time to time. lo inspedall such recocds. 

Sec!Jon 5 1 Continuing Rights of llfdaranl Oeclararrt Shal preserve the right. wi1hout 
obhgatron. to enforce the Governing Documents (inducfing, vrithout lirnitllion, lhe As..cociation's 
dubeS ol maintenance and repair, and Reserve SWdy and Reserve Fund ~-..s). After the 
encl of Declarant Cootrol Peno:!. throughout the term of !his Declaration. the Board shalt deliwr lo 
Oeclaranl notJCes and minutes of all Boafd meetings and Merrbership meetings. and Dedatanl 
shall have the nghl. without oorigation. lo attend such meelil igs. on a non-voting basis Dedaranl 
shalt also recetVe nobce of. and ha-..oe the right. wittlout obtigatic:n. IO attend, al inspections ol lhe 
Properbe:S oc- any pcruon(s) lhereof. The Board shall atso. throughout lhe tenn of this Dedaration, 
deliver to Declarant (without any expess or implied obegafion or duty on Dedaranrs part lo review 
or to do anything} all notices and a:wrespondenc:e to Owners. a!1 inspection reports, lhe Reset"Ye 
Studies prepared in ac:cordana! with Section 6.3 below, and audited annual reports. as required 
1n SeciJon 5. 1 (m). above. Sudl llobces 3nd information shall be cJetivered to Oedarant at its most 
recently designate{! address. 

Secbon 5.8 eonpan;:e with AP0cable laws. The Association shall oomply wittl al 
applicable laws (including. but not imited to, applicable laws prohibiting disamnation against any 
person in the prOVISIOl'l of senrices or facilities in 001•"leCtiol 1 with a Dwelling hecaa ISe or a hal"'"' at• 
of such person). The provisions of the Governing Documents shal be upheld and enforceable to 
the maximum extent J)emllSSlble under appicable federal or state law ocCity or County on::linance. 
Sub}ed to the foregoiog. '" the event of ifreconc:ilable cooftict between ~ law and any 
provislOfl of the Govemlfl9 Documents_ the appJ;cable law shat prevail. and the alfected pn:Msion 
of the Governing Document sh.al be deemed automatically amended (or deJeled) to the minimum 
extent reasonably necessary to remove such irTeconcilable conllicl In no event shall the 
Assooabon adhere to or enforce any provision of the Governing Documents which wreconciiably 
contravenes applicable law. 
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ARTICLE& 
COVENANT FOR MAINTENANCE ASSESSMENTS 

Section 6. t Personal Obligation of Assessments. Each Owner of a lJnil by acx:eptance 
or a deed therefor. whether or not so expressed in such deed, is deemed to 00\l'eflarlt and agiee 
to pay to tl".e Associabon. (a) Annual Assessmeflts. (b) Special A.ssessments. and (c) aJl'l'f Capital 
Assessments. such assessments to be eslatJlished and aillected as provided in this Dedaration. 
All assessments. togethewrth 1111erest thereon, late c:halges. cosls and reasonable attorneys' fees 
for ttie collection thereof, st-.all be a ~on the Unit anci shall be a continuing Een upon the Unit 
aga•nst which such assessffieflf is made. Each such assessment. logethet' wiCh interest thereon. 
lale charges. costs and reasooab'e attorneys' fees, shall also be the personal obligation of the 
Pef50fl who was the OiNner of such Unit at lhe time when lhe assessment became due. Tbs 
personal obligat1011 cannot be avofded by abandomlenl CJI a um or by an offer to waive use of lhe 
Common Elements. The personal obltgabon only shaS not pass tn lhe successors irl We of any 
Owner unless expressly assumed by SUCft succes'iOf'S. 

Secbon 6 2 AssooaliOn F!Jl1C§. The Board sha!il estahl:ishat least !he following separate 
accounts (·Assooabon Funds·) into wtlich shall be deposited all monies paid lo the Association, 
and from which disbursements sha&I be made, as provided herein. in the pedormance of functions 
by the Assooalloo under the pnwislons of this Declaration. The Association Funds shaft be 
eslabllShed as trust accounlS at a federally or state ins~ banlUng or savings institution, and shall 
1ndude. 11) an operating fund f'Operating Fund"") for CllTefll expenses of the Association. and (2) 
a reserve fund (~eserve Fund"') for capital repaint and replacements as set fotth in Section 6.3 
below, and (3) any other funds which the Boan:! may eslablish. to !he extent necessary undef the 
pro\t1SIOf\s of tt>1s Declaration To quafify for highet" returns on aca:u-its held at banking or savings 
1nslibtlons, the Board may commingle any i1MOunls deposited into any ol lhe Association Funds 
(other than the Reserve Fund, which shall ou kept segregatecO. provided that lhe integrity of each 
indivlduaJ AssoClatJoo Fund shall be ~ed on the books of the Assoeia(on by accounting for 
drsbursement.s from. and deposits to. each JISSOCiation Fund separately. Each of the Association 
Funds shall be established as a separate tf\.!St savings or lrust checkiog acx:ow1t. at any federa&ty 
or state- insured banking or tending institution. Wi1h balances not lo excee ct institutionally insured 
levels All amounts deposiled in!o lhe Operafi:lg Fund and the Reserve Fund must be used solely 
for the common benefit of the OMiefs fix' ptrpOSeS authorized by Olis Oedaraticn. The Manager 
shatlrwtbeauthonzedtomakewithdrawalsfrom!heReserveFund.WitllCflawalsfron~tt1eReserve 
Fund shalt require signatures of both the President and Treasurer (or. in the absence of ettiet the 
Presdeflt or Treasurer. the Secretary may sign in plaee of the absent Olflcer). The President 
Treasvrer. and Sec.retary all must be Diredors and (after lhe Oedarant Contiol Peiod) m.JSf also 
ail be Owners 

Secbon 6 3 Reserve Fund; Reserve Sb~. 

(a) Arryolherprovislon herein notwithslancfjn: (i) the.~ shall establish 
a reserve hmd ("Reserve Fund""); (iil the Resetve Fund shafl be used onty ror captal repatr-s. 
restorabon. and replacement of major componen!S ("Major Components•) of the Common 
Elements. {m) m no eltflnl whatsoever shat the Reserve Fund be used for regular mainlenanoe 
recumng on an annual Of more frequent basis, or as the source Of ftmds to institute, prosecute. 
maintain andlor intervene in any Proceeding. or for any other purpose~. (iv} the Reserve 
Fund shall be kept in a ~ acc:ourt. withdrawats from wt1ich shall only be made upon 
specific approval of the Boa.rd subjed to the foregoing, (v• funds 1n the Reserve Fund maynol be 
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withdrawn Withoul the 51gnatures Of OOth the President and the Treasurer (pcovided that the 
Secretary may sign in lieu of ei1her the President or lhe Treasurer. if either is not reasonably 
available): (v1) under no CircumStances shaa lhe Manager (or any one Ofticef" or Oiredor. acting 
alone) be authoozed to make withdrawals from lhe Reserve Fund, and (vii) any use orlhe Reserve 
Fund in •nolaboo of the foregomg provisions shall be wiauthorized and uCtra ~as lo lhe 
Association. and shall subject any Oifector who acted in any manner to violale or aYIJid the 
prov1S1ons and/Of requirements of this Section 6.3(a) lo per.;anal Liability to the Association for al 
costs and habthbes incurred by reason of lhe unauthorized use ol lhe Reserve Fmd. 

(b) The Boaro shal periodically retain the services ol a qualified reserve study 
analyst. with suffioent expenence with preparing reserve SbJdies for sarilar residential piojects in 
!he County. to prepare and provJde to the Association a reserve study rReserve Study"). The 
Board shall cause to be prepared an initial Resefve Study by not later than Odober 1. 2000. 
Tllereafter. the Board shall: ( 1) cause to be conducted at least once every five )'eal'S, a subsequent 
Reserve Study: (2) revtew- the results of Che most OJm!Ol Reserve Srudy at klasl annualy to 
deterrnne 1f those reserves are sufficient and (3) make any adjustments lhe Board deetns 
llei::eSSary to marnrain the reQl.llred reserves. 

(c) Each Reserve Study must be conducted by a person qualified by training 
and experience 10 condud such a sludy (inducting, but nof limded ro. a Oilectoi. an Owner or a 
Manager who rs so qualified)_ The ResefVe Study must include. Wltilout iuitaUon: (1} a sunmary 
of an inspecbon or the MajOI' Components which the Association is obligated to repai, repace ~ 
restofe: (2) an ldenllficabon of lhe Ma;lx-~which have a remaiui11g useful life of less 
:nan 30 years. (J) an esbma!e of lhe rernari1g useful life of each Major Cooc;x>nent so identified; 
(4) an estimate of the cost of repa.-. replacement or resmration ol each Uafor' Component so 
1dentrfic.-d during and at the end at its useful lire; and (5) an estimate~ !he total annual assessment 
ltlal may be required to COl/'Cf' the cost of repairing. replacement or ~ the Majof" 
Components so idenllhed (after sublracting the reserves as of Iha date of lhe Reserwe Study). The 
Reserve Study sha.n be conducted in acoordance with ar"f ~able regulations adopted by 1he 
Nevada Real Estate Dsvis.ol 

Section 6.4 Budget Reserve BOOgel 

(a) The Board shall adopt a proposed annual Budget at least forty-five {45)days 
i,.nor to the fits! Annual Assessmenl period ror each F'iscal Year. Within thirty (30) days after 
adoption of any proposed Budget. the Board shall provjde Co al Owners a summary of the Bl dget, 
and shall sel a date ror a meeting of Ille Owners to consider ratification of the Budget. Said 
meebng shall be held not less than fourteen (14) days, nor ITIDR: than lhir1y (30) days after maiug 
of the summary. Unless at ttlat meeting the proposed Bidget is rejected by at least sevent)<-five 
percent (75%) of the votmg power of lhe Assoc:ialion. lhe ~ldget shall be deei1 ed ratified. whether 
O:' not a quorum was present. If the proposed Budget is duly rejected as afon:saitJ, lhe arn.131 
Budget for the immediately preceding Fiscal Year shall be reinstated, as if duly approved rot the 
Fiscal Year 1n question. and shall remain in effect until such time as a subsequent proposed Budget 
IS ratified. 

(b) Notwithstanding the foregoing, except as othefwi:se ~in subsection 
(c) bek:PN. the Board shall. not less than 30 days or morettlafl 60 days before the ~of each 
Fiscal Year. prepare and dtslrlbtrte la each Owner a 00/fl'I of. 
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(1} the Budget (which must indode. Mhoot limitation. the esliu q e d 
annual mvenue and expenditures of lhe Associalioo and any c:onbiJiutions to be made to lhe 
Reserve Fund); and 

(2) The Resefve Budget. which must include. wi«holrt limitation: 

(A) lhe CU'l'elt esti 1 Idled replacernel It cost. estimaled 
remaining life and estimated useful life of each major eotrijNOOnl of 1he Co111101 Elemei Its ("Majol' 
Corf1)C)llent" ); 

(8) as of the end of the FiSCal Vearlior.tllich the Resecve 
Eludget is prepared, the rurrent estJrn<ne of tile amoulQ of icast1 reserwts U13t are necessa«y, and 

·the c:urren1 amount or accumufaled cash reserves h'it are set aside, to repail. replace or resb'e 
the Magos Colnponeuts; 

(C) a stalemenC as to whether ht Bo2rd has det&111alfld 
or anbOpates that the levy of one or more CapiCal Assessmeri its 'Ml be required IO n:Jpair, replace 
or restore any Map-~ or lo proyide ~ '* 1esat WJS for Im purpose; and 

(D) a general ~·era describing lhe procedures used 
for the estimation and accumulation of cash fl!Sel •'CS pursuant to subpaiagiaph (8) above, 
including, without limrtalioo. the qualifications of the person respoi IStie b the prepaiatioo of the 
Reserve Study. 

(c) In lieu or distributing copies of the Budget and Reserve Budget. lhe Board 
may distribute to each CHlner a summ31y of those budgets. accompanied by a writlen notice that 
the budgets are avciilable for review .at the bt.G~ness oftice r:A Iha Associat:OO or other St.itable 
location and lhat copies of the budgets wil be provided ~ request 

Section 6.5 Limdations on Anni tfl! As~ lnt=rpsr.. lheBoafd shall not levy, tor 
any Fiscal Year, an Annual Assessment which excee[fs the "Maximta'n Aulhori2ed Annual 
Assessmenr as detemHned beklw. unless first appruyect by Ille VOie of Uend:>ers represeutiug al 
least a majority of the voting l)l'.l'Aler of the Associatiot1. The -uaxirnum Authorized ArnJai 
Assessmenr N1 any fiscal year fonowing lhe initial lxdgeted year shal be a sum which does no1: 
exceed lhe aggregate of (a) the Annual AssE ssment forthO prior' Fiscal Veal', plus (b) a twenty-five 
pen:enl (25%) increase thereof. Notwithslandiug the foregoing, if, S1 any Fiscal Year. the Board 
reasonably detem"ines that the Connion EwpeJSeS camol be met by lhe Annual Assesso1161R5 
levied undes" lhe the&o.m!nt Budget, the Board may. upon the al'fil 11&ati11e YOte of a marjocity of Iha 
voting pawer ot lhe Associatiori and a niajority of the voting poner of the Board. submit a 
Supplemental Annual Assessment. applicable to Ulal Fiscal Year ooly. for 1 ati6catiort as pnMded 
in Section 6.4 a.bow. 

Section 6.6 lnifu)I caoilal Coo1b ibulions IQ Associaf,iv!1. At Ule C1ose of Esaow for the 
sale of a Unit by Dedarant, the PtMt:hasef of such Unit shall be required to pay a capital 
ccnbibution to the Association. in an amountequaf to hfo (2J full 11011lhty ins\almentsOf the g11 ; let 
of the initial or !hen-applicable Annual Assessment. notwithstandi119 Sec:lioi'I 6.7 beb#. SUch 
capital conbibubon is ir. addition to. and ls not to be c:onsidMed as an advance ~ cl. lhe 
Annuat Assessmen: for SUCh um. and may be applied ID initial woak:iug capital needs of 1he 
Association. 
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Section 6.7 .Assessment Commencement Date. The Board. by majority VOie, Shall 
aul.honze and levy the amount of the Annum As.sessmerrt upon each Unit. as pnMded heseil'l. 
Anouar Assessments shau commence on Units on lhe respective Assessment Cor1•1ienc:e1aent 
Dale The ~Assessment Coli• 1 aenoement Date• heret..W1def" Shal be: (a) lllittl respect to Unit's wilhin 
me Onginal Property. the first day of the calendar rra:x1111 following lhe Close of Escrow lo a 
PUl"dlaser of the first Ufll! in the Original Property. and {bl with respect lo each Unit '4lllithin Annexed 
Property. that date on which the Annexation Amendment for such Unit is Recorded; provided that 
Dedarant may establish. its sole discrelron. a 138 Assessment Commaocement Date unibmly 
as to an Units by agicemeflt of De<::laraot lO pay all Cornnoo Expeiises kr the Properties up 
thnxigh and mdudmg sudl later Assessmeot Commencement Date. The 6rst Annual Assessment 
for each Urut shall be pro-rated based on the number- of months remaining in the Fiscal Year. All 
installments of Annual Assessments shall be collected in advance on a regular basis by the Board, 
at sudl frequency and oo such due dates as~ Boartl shall detennine from time to time in its sole 
disoetion. The Association shall. upon demand. and fur a reasonable chatge. furnish a cef1ificate 
btnd 1119 on the AssoaatlOfl. signed by an Officer or Association agent, eettillg forth whether the 
assessments on a Unit have been paid. At the end ol any FISCat Year. the Board may dclemioe 
that all excess funds remaining in the operating fund. over and above the amotMlts used for the 
operation or the Propemes. may be retained by the Association for use in reducing the foJlawing 
year's Annual Assessment or for deposit in the reserve aa:ounl Upon dissolution of the 
AssooatJon incdent to the abandonment°' termination of the maintenance of the Properties, any 
amounts remain mg In any of the Association Funds shall be distributed proportionatefy to or for the 
benefit of the Members, in accordance wtth Nevada law. 

SectJon 6 8 capital Assessments. The Board may levy, in any Fiscal Year, a Capital 
Assessment apphcable to that Fiscal Year only. for the purpose of defraying. in whole or in JJaff, 
the cost of any constrnction, reconstruction. repair Of replacement of a capital Improvement or 
other such add1t1on upon the Common Elemeflts. including fixtures and pef'soual property related 
thereto: provided that any proposed Capital Assessment shall require the advance consent of a 
majority of the voling power of the Association. 

Section 6.9 Urnform Rate of Assessment. Annual Assessments and Capital 
Assessments shall be assessed at an equal and t.a liform rate against all Owners and their Units. 
Each Owner's share of such assessments shall be a fraction, the numeralor d. which shall be the 
number or Umls OWPed by such Owner. and the denominator of Which shall be lhe aggregate 
number of Unit!> m !he Onginal Properly (and. upon annexation. of Units in portions of"lhe Annexed 
Property). 

Sechoo e.10 Exempt Property. The following propet1y subject to this Declaration shall 
be exempt from !tie assessments herein: 

(a) all portions, if any. of the Properties dedicated to and aa:epted by, lhe 
Untied States. !he St.ale of Nevada. Clad; County. Of any political subdivision ol any of the 
foregoing. or any pubhc agency, entity OI"" authooty. for so long as such entity or political subdivision 
1s the owner thereof. Of for so long as SUCh dedicalion remains effective; and 

(b) the Common Elements OtNnec1 by lhe Assoc:ia6on in tee . 
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Section 6 11 Special Assessments. The Association may. SI lbjed to the provisions cA 
SectJon 9.3 aiid Section 11. 1 (b) hereof. levy Special Assessments agail tSt speei6c Ownefs who 
have caused lhe Association to inclJr special expenses due to wilful or negtigerd acts of said 
Owners. their tenants. families, guests. invitees or agei Its. Speciaf AssessmenlSalsoshall indude. 
without limitation. late payment penalties, intefest charges, fines. administrative fees. auomeys• 
fees. amounts expended to enforce assessment iens against Owners as provided for herein, and 
other charges of similar nature. Special Assessments. if not paid limety when due, shal constitute 
unpaid or delinquent assessments, pursuant to Article 7, beklw. 

ARTICLE7 
EFFECT OF NONPAYHM OF .ASSESSllBIT$: 

REllEDtES OF THE ASSOgA110N 

SectlOO 7 .1 Nonpayment of Assessments. Airy instalment or an Annual Assessment. 
Speoal Asse5sment or Capilal Assessment shall be deioquent if no: paid within thirty (30) days 
of the due date as established by the Board. Such delinqueot inStallmenl shall bear interest frcm 
the due dale until paid, at lhe rate of two (2) peu::eiltage points per annum above lhe prime rate 
charged from time to time by Bank of America N.T. & SA (or. ii such rate is no longer published, 
then a reasonable replacement rate), but in any eventnol greater lhan the maJirun ratepennilted 
by apphcable Nevada law. as well as a reasonaJ>'e late charge, as deteimioed by the Board, lo 
compensate the Associatioo ror increased bookkeepil 19, billing. administrative costs, and any ottier 
appropnate charges No such late charge or interest ix any oefirlquent instalment.may exceed the 
maxnnum rate or amount allowable by law. The Association may bring an actioo at law against the 
Owner personally obligated lo pay any delinquent instalment or lale charge, or foreclose the lien 
against 1he Unct. No ~ may waive Of" otherwise escape liability for lhe assessments provided 
ror hen?m by non use of the Coe •••IOo'I Elements or by abandOnment of his Unit. 

Section 7 2 Notice of Oe!inguent !nst1'!ment. If any insta&nent al an assessment is not 
paid W1ttun lhlfty (30) days after rts due date, lhe Board may mail notice of delinquentassessi1ienl 
lo !he Owner and to ead1 :Hst Mortgagee of lhe Unit The notice shall specify: (a) the amount ot 
assessments and other sums due; (b) a desmpCion of the Unit against which !he lien is inl"OSed: 
Cc) the name of the record Owner of lhe Unit (d) lhe fad that the~ is delinquent; (e) the 
adJOr1 requued to cure the default; (f) the dale. not less than 1tlir1y {JO» dilys from the date the 
notice is matted lo the Owner. by which such defaUt mus1 be and: and (g) that fail.Ire k> are lhe 
default oo or before !he dale specified in the notice may resut in ace e Tes atioo of the baQlac:e of the 
installments of such assessment for the lhen-cunent F~ Vear and sale of 1he Unit The notice 
stian furtflet" 1nfonn the Owner of hjs right to cure after" ~latiot 1. If the detinquenl, instalment 
of assessments and any charges !hereon are not paid in fuU on or befoie the date specified in lhe 
notice. the Board. at its option. may dedare all of the unpaid balanced such as:;es si1ients levied 
against such Owner and his Unit to be irnmediatefy due and payable Vrittloul. fim1her demand, and 
may enforce the collectiofl of lt:e full assessmems and all charges thereon in any mat"ll"lef" 

authorized by law or this Declaration. 

Secboo 7 .3 Notice of Default and Election to Sel. No action sh.al be brought to enfCJIU: 
any assessment lien hefein. unless at least sixty (60) days have expired folovring the later of: (a) 
the date a 110lice of defauh and eledion to sell is Recorded: or (b) the da!e lhe Recorded notice Of 
default and election to sell is mailed in lhe Umed States mail. ceftified or registered. return receipt 
requested. to the Owner of the Unit SUch noOce of default and election to sea must recite a good 

-34-

JA0550



2000~3 o; 
00911 

and sufficient legal desaipbon of such Unit. the Record Owner °' reputed Owner thereof, the 
aroount claimed (which may. at !he Association's option. indude interest on the unpaid assessr1 ient 
as desa'.bed in Section 7 .1 above, ptus reasonable attorneys' fee:; and expenses of aillediol 1 in 
connection with the debt secured by such lien), the name and addless of lhe Association, and !he 
name and address of the Person authorized by the Board to enforce the !ten b'f sate. The notice 
of default and election to sell shall be Signed and acknaMedged by an Association Officel", 
Manager. or other Persoo designated by the Board for such pt.l"pOSe, and suc::h lien shall be prior 
to any declaration of homestead Rea:xtled aftef the date on which a'lis Dedaration is Recocded. 
The lien shall cootinue unbl fully paid or olhefwise satisfied. 

Section 7.4 Forec!osyre Sale. Subject to the limitation set fofth i1Section7.5 belaw, 
any such sale provided for above may be conduded by the Board. its attorneys. or other Persoi 1 

authorized by the 8oar:j in aCCOfdance with the provisions of NRS § 116.31164 and Covenants Nos. 
6. 7 and 8 of NRS § 107.030 and §107.090, as amended, insofar as they ara consiS'leill with the 
provisions of NRS § 116.31164, as ameor:fed. or in acc:ordance with any similar statute t1ereafter 
enacted applicable to !he exercise al powers or sale in Mortgages and Deeds of Trust. oc in t!4rt 
olher rmnner pem11tted by law. The Association. through its duly authoriZed agents. shall have the 
power 10 bid oo the Unit at the foredosure sale and to acquire and hold. lease. mortgage. and 
convey the same. Notices of default and etedion to sell shall be pn:Mded as required by NRS § 
116.31163. Notice of lime and place of sate Shall be provided as required by NRS § 116.311635. 

Section 7. 5 U.'Tlitation on Fot~ re. AnyOlher provision in lhe GoYeming Documents 
notwithslartding. the Association may not foreclose a lien by sale for the ass...,smeut of a fine or 
ror a violation of the Governing Documents, unless lhe violatior't is of a type that subs la ltial)' and 
imrntnenHy threatens the heallh. safety. and welfare of the Owners and Residents d lhe 
Community. The roiegoing lirmation shalil not apply to foreclas.ure of a lien fof' Annual 
Assessments CK Gapital Assessments, or any portion respectively thereof. pursuant to this Article 
7. 

Section 7.6 Cure of Default. Upoo the timely cure of any default l'a" which a notice of 
derauit and election to sell was filed by the Associatioo. :he Officers thereof shall Record an 
appropriate release of lien. upon payment by the defaulting Owner ol a reasonable fee lo be 
determined by the Board, to i::over the cost or preparing and Recon:ling such release. A certificate. 
executed and acknowledged by any two (2) Directors or- the Maaager, slating the indebtedness 
secured by Ille lien upon any Unit crealed hereunder. shat! be conclusive upon the Association and, 
if acknowledged tiy the Owner. shall be binding on such~ as to the amount of such 
indebtedness as of lhe date of the certificate. in raver of an Persons who rely lllel"eOn in good faittl. 
Such certificate shall be furnished kl any CNmef' upao request, at a reasonable fee. lo be 
detemuned by the Board. 

Section T 7 Cumulative Remedie$. The assessment~ and the righ1s of faedosl..n! 
and sale thereunder shalt be in addition to and not in substitution for all other rights and remedies 
Which the Assooatron and its assigns may have hereunder and by law or in equity, including a suit 
ro recover a money judgment ror unpaid assessments. as provided above. 

Secbon 7 8 Mortgagee Proledion. Notwithstanding al othei' provis;ioos hereof. no Jien 
crea'ed under this Article 7. nor !he eoforoemei 1t d any provisioo of this Oedarcttion Shall defeat 
or render :nvalid the nghts of the Beneficiarj' under any Reoorded First Deed of Trust encumbering 
a Untt. made in good raithaod fofvalue:provided lhat aftersuch Beneficiary orsomeothef"Pelson 
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obtains bile to such Unit by judicial foreclosure, othet" foreclosure. or exercise of poower of sale, 
such Umt shall remain subject to this Declaration and the payment of all nstalllrnents rt 
assessments accm.ng subsequent to lhe date such Beneficiary or~ Petscu obtains tide. 1be 
lien or the assessments. indudmg interest and costs. shall be subordinate to the lien of any Firsl 
Mortgage upco the Unit. The release or discharge ot any e-t fa unpaid assessmeuts ttt' reason 
of the foredosure or exercrse of power of sale by lhe Flr'Sl Mortgagee shall not relieve Ille prior 
Owner of his persooa/ obligation for the payment of such unpaid assessments. 

Secbon 7.9 Prionty of As;ressment Lien. RecooJing ot the Declaration constitu1es 
Record nobce and perfection of a lien fw assessments. A lien for assessmei its. including intefest. 
costs. aod attorneys· fees, as prov'ided for herein, shall be prior toal other liens and encumbrances 
on a Uni!. except for: (a) hens aodenrumbrances Recorded before lhe DedarabonwasReco: died, 
(b) a first Mortgage Recorded before the delinquency of 1he assessmen1 sought lo be etlfolced, 
and (c} liens f!JI" real estate taxes and other governmental chafges, and is otherwtse SI lbjedto NRS 
§ 116 .3116. The sale or trallSfer of any Unit shall nol affect an assessment lien. However. !he sale 
or transfer of any Urnt pursuant to judicial or nonjudicial foreclosure of a First Mortgage shall 
exbngu1sh the lien of such assessment as to payments which became due prior to such sale Of 

transfer. No sale or transrer shall relieve sudl Unit from llen rights for any assessments ....ncn 
thereafter bec;ome due. Where the Beneficiary of a First Mort.gage of Reoofd or other puchasef 
of a Urtit obtains title pursuant to a j>.ricial or nonjudicial foredostMe or ·deed in lieu lhe11eof. ~ the 
Person who obtains title and hiS successors and assigns shall not be Mable for lhe shara of the 
Commof'IExpensesorassessmentsb)'the.Associa!ioochafgeablelosudlUnitwhichbecamedue 
prior to lhe acquisition of tiHe to such Unit by such Petson. Such unpaid shared Conv11011 
Expenses and assessments shall be deemed lo bealme expenses collectible from al d the Units, 
including lhe Unit belonging to such Person and his succ.essors and assigns. 

ARTICLES 
ARCHITECTURAL AND l.ANOSC.t..PING C0NIBQL 

Section B 1 ARC. The Ardtitectural Re\-iew Commrttee. sometimes refened to in this 
Declaration as the ·ARC.~ shall consist of three (3) c:cc1•1ittee membets; provicted. howeYer, that 
such nurnber may be increased or deaeased from time lo time by resolution ot the Board. 
Notwrthstand1ng the foregoing. Oedarant shall have lhe sole right and powef' to appoint and/or 
remove all of !he members to lhe ARC until such time as Declarant no longer owns any property 
rn. or has any powe> to annex the Annexable Alea or any portion thereof; provided that Dedaranl. 
1n rts ~ d1screboo, by wnrten instrument. may at any earlier time tum awerto lhe Board the poM!!f 
to .appcMnt the mentJers to lne ARC; therear.M. the Board shall awoint all met• 1bers af the AAC. 
A member of the ARC may be removed al any time. wrthout caise, by the Pet son who appointed 
sucl1 member. Unless chaoge.l by resolution of the Board, the address or lhe ARC for al 
purposes. 1ndud1ng the submtmon ol plans for approval, shall be at the principal office or the 
Association as designated by the Boan::!. 

Secbon 8.2 Review of Pians ~ Spetjfl@tions. The ARC shal mi ISidef" and act upon 
atrj and all propasals. plans and specifications, drawings. and olttef information or other ens 
( collect!vety 1n tt11s Arbde 8. ·p1ans and specifications•) submitted. or required to be submitted. far 
ARC approval uodel" this Dedaraboo, St.Jbjecl IO Sections 9.7(b) and 10.15. below', and shall 
perform such other dubes as from time to time may be~ to the ARC by the Board. inckdng 
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the inspection of coostructioo in prugiess to as.sure a:infonnance with plans and spedlications 
approved by the ARC. 

(a) Wrtti the e:1;cep00n Of ar.y SUCh activity of Dec:larant, no construction, 
artera!lon. grading. addition. excavation, removal. relocation. repainting, demolition. installation, 
modrficabon.~ratioo.redecorationorreconstructionofanlmproo.oemenl.incfudingDwellingand 
!andscapmg. or removal of any tree. shall be corrmenced or maintained by any Owner. until the 
plans and specifications therefor showing the nature. lciDd. shape. height, width, a:ilor. materials 
and location of the same shall have been submitted to, and approved in writiQg by, lhe ARC. No 
des1gn or construction activity of Dedarant shall be sub;ed lo ARC approval. The OWner 
submitting such plans and specificabons ("Applicant"] shall obtain a written~ therefor from 
an authonzed agent or the ARC. Unbl changed by the Board, the address for submission or such 
plans and specifications shall be the principal office of the Association. The ARC shall approve 
plans and speof1eat1oos submitted f<X" its approval only if it deems .that: {1) the constructioo, 
alterations, cw additions contemplated !hereby in the locations indicated will not be debi1111eo1tal to 
me appearance of the surrounding area or the Properties as a whole; (2) lhe appearance of any 
structure affected thereby will be in hannony with olhet' structures in the vicinity; {3} the 
coostructJon will not detract from the beauty. wtdesomeness and attracfiveness of the Common 
Elements or the enjoyment thereof by the Member.;: (4) the construction will not unmasonab+y 
interfere with eiast1ng views from other" Units: and (5) the~ and maintenance Wil not become 
a bun:lefl on the Association 

(b I The ARC may oondition its review and/Of approval of plans and 
specrficatioos for any Improvement upon such changes !herein as the ARC may deem appropriate 
or riecessary. whteh may. bul need not netessaoly IOdude 3"f me or more or all of the folaMng 
conmbOns: {11 agreement by the Appltcant to fu'nist1 lo the ARC a bond or other security 
acceptable to the ARC 111 an amooot reasonably suffioent 10 {i) aSSLl"e the CXJmp6etion cl such 
lmprovemenl or t11e avatlablkty ot funds adequate IO rei11edy any daotiage. or- any nuisaoce or 

unsightly conditions occumng as a restit of the partial conpleticA1 of such lrnp1uve1rw!ut. and (i) 
to prolect 1t1'e Assooaoon ancl the OChet' Owners against mechanic's liens"' oaie- encunmrances 
which may be Recorded agaanst lhesr respedive lllterests in lhe Properties or damage to the 
Common Elemef1ts as a result of such woOt; (2) such changes lhemin as 1he ARC deems 
appropnate. (3) agreement by the Appk:ant to grant appropriate easemet Its lo the Association for 
!he mamlemnce af the Improvement; (4) agreement of !he Appficant ta reimburse the Association 
for !he costs of maintenance; (5} agreement of the Appticanl: lo replaoe such removed trees as may 
be deslgnatec! by the ARC; (6) 31}1 CC11160l o( the appicant to submit •as..buir reoonJ clra\IMgs 
certdied by a /ICeflsed arctutect or enginee' Which desaibe the Improvements in detail as aciualy 
cx;nstructed upon completion of the Improvement; (7) payment or reimbursement. by Applicant. of 
the ARC andla its membefs for their actual rosts incurred in considering the plans and 
specifications: (BJ paymenl by Applicant, of the professional fees of a licensed architect or 
engmeer to review the plans and speofications on betia!f of the ARC, if such review is deemed by 
the.ARC to be necessary ordesira~; andlor(9}such olherconditionsas the ARC may reasonably 
determ1 ne 10 he prudent and in lhe best interests of the Associatk:ln. The ARC may further require 
submission of additional plans and specifications or 01hef i11f1J1matitx1 prioc lo approving or 
disapproving materials submitted. The ARC may also issue rules or~ setting forth 
procedures for the submlssloo of plans and specificalions. requiring a ree to ~ each 
appl1catioo for approval. or stating additional factors which it will take into aiosideratlon in reviewing 
submissions. The ARC may provide lhal the amount or such fee shaa be uniform, or that lhe fee 
may be determined 1n any other reasonable mannef'. such as based upon the reasonable cost of 
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the constructton. alteratlon or addition contemplated or the cost Of arc:hitedural or other 
professlOl'lal rees mrurred by the ARC in reviewing pW'is and specificatiOns. 

(Cl The ARC may require such detail in~ and specifications SUbmitled for 
•ls review as 1! deems proper. including without linitation. fioor plans, site plans, drainage plans, 
landscaping plans. elevation drawings and descriptions orsaniples of exteriorma\'erials and o::l6ol s. 
Unllt receipt by the ARC of any required plans and speciOC;ations. the ARC may postpone re·liew 
or any plans and speofications submitted for~- Arr; appaication $Ubinilled pursuan1 to this 
SectlOn 8 2 shall be deemed approved, unles!. written disapproval or a request for additional 
infonnallon or matena!s by I.he ARC shall have been traosrmted kl the Appicant within fotty-five 
( 45) days after the dale of receipt by the ARC of al required materia!s. The ARC will CD lditioo any 
approval required in this Article 8 upon, among Olher things. C001)lianoe with Dedaranrs (a) design 
cnteri.a as established from time to time. (b) J~t standards. and (c) dewlopme11t 
standards. as amended from time to l:me. all of which are iocx:w'poraied heretn by thcs reference. 

fd I Any~ aggo eved by a deciston of the ARC may appeal the decision to 
the ARC 1n accordance witti procedures to be estabished by the ARC. Such procedures W0!.6::1 
include the reqwrement that the appellaot has modified the requested action or has new 
infonnation wtlldl would 111 lhe ARC's opinion wafrallt reconsideration. If lhe ARC fails to alow an 
appeal or d the ARC. after appeal. ~ rules in a manner aggrieving the appe'N ll. the decision 
of the ARC is final The foregomg notwilhstanding, aflef such time as lhe Board appoints al 
membefs of the ARC, all appeals from ARC decisioos shail be made IO lhe Board, whtc:h shall 
constdei- and deode such appeals. 

{el Notwithstanding lhe foregoing or any other prawision herein, the AR.C's 
junsdiction shall noona!ly extend only to the external appearance or •aestttetics• of any 
Improvement and shall not extend to strudutal matters, mettm of construction.. Of" coi 1 if)liaice with 
a buikling code or other appl~ legal requirement ARC appl"Ollal shaH be subject to al 
applicable requirements of applicable government authority. drainage. and oti1ef" similar maltefs. 
and shall not be deemed to encompass or extend to~ impact on neighboring Units. 

Section 8 .3 Meehngs of the ARC. The ARC shall meet from lime to time as necessary 
to perlomi its duhes hereunder. The ARC may from time to time. by resolutioo unanimously 
adopted in wnting. designate an ARC representative (who may. but need not. be ooe of ifs 
members) to take any acbon or perform aoy duties few and on behatf d lhe ARC. except the 
granting of variances pursuant to Section 8.B below. In Che absence of such designalioo. the 1o'Ote 
of a mapity of the ARC. or the written oonsenl of a mafOlity of the ARC laken wtthoul: a meeting, 
shall a>nslitute an act of the ARC. 

Sectt00 B.4 No Waiver of Future Aporovals. The approval by the ARC of any proposal$ 
or plans and speoficahoos or drawings fOf any work done °'" proposed or in connection with any 
other matter requiring the approval and oonsent of the ARC. shall not be deemed to oonstilute a 
waiver of any nght ta withhold approval or coosent as to any sinWar" popoosa's, plans and 
speoficallons, drawings or matters subseqlJefllty or additiona£ty stbn litted for approval or consent 

Secboo 8 5 CampensabOn of Me!rt@-s. Subject lo the provisions of Section 8.2(b) 
above. mewbers of the ARC shall not receive compensation from lhe Association for 5eMces 
rendef"ed as members of the AAC. 
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SeciJOn 8 6 Correction by Owner ol NorlCOi 1formia '9 l!err§. $(Jbiect in al instances to 
compliance by Owner with a!I applicable requirements or govemnenfaf .authorities with jurisdiction. 
ARC inspectJOO (1Nh1ch shall be hmiled to inspection of the visible aoppearanoe d the size, o:Jlof, 
locahon. and matenals at woric:). and Owner a>rreetion of visible nonconfonnance lhefein. shal 
proc .ed as follovits 

(a f The ARC Of •Is duly appanled representative shall have the right 10 irlsped 
any Improvement t""Rtght of lnspectJoo•} whelhef or not the ARC's approval has been requesSed 
or 911ren. provided that !Ouch inspecboll shall be lrmted lo the visib6eappearance Oftheszze, rolor, 
IOcabon. and malenals c:omp1 !Sing such ~t (and shall not o:iostitutean ins;>ecbOnof any 
struct\Jfal item. method of construcbOn. or complianc:e with any applicable requirement of 
gove"llmental aulhontyl Such Right of Inspection shall. however, 1erminate sixty (60} days aner 
receipt by the ARC of wnnen notice from the Owner of the Unit that the WOl'lc of Improvement has 
beer completed If as a result or such inspection. the ARC finds lhat such lmprovement was done 
without obta1rnng aPj)l'"OVal of lhe plans and specifications lhen!for or was not done in subStantial 
compliance with the pbns and speofications approved by the ARC. it Shall. within sixty (60) days 
from l:tie tnspect10n. notify the ONner in writing of the OWnef's fabe 1o COIJ't>ly wilh this Article 8 
speofyrng the particulars or noncompliance. If work has been performed wit!nrt approval d plans 
and specificat10C1s therefor. the ARC may require lhe Owner of the Unit in which the inµovemenl 
rs located. lo submit ·as-burlr record drawings certilied by a licensed architect or engineer which 
describe the Improvement m delatl as actually oonslructed. The ARC shal have the aulhority to 
require the Owner to take such ac::bon as may be necessary to remedy the noncompliance. 

(b) If, upon the expiration of sixty (60) days from the date of SUCt1 notification, 
the Owner has farled to remedy such noncompliance. the ARC shall notify the Board in writing of 
such la1lure Upon Nobr.e and Hearing. the Board shall determine whether there is a 
noncomphance (wi!h !he visible appearance of the size. color. localion. and/or materials lhefeof) 
and. 1f so, the ua1ure thereof and lhe estimated OlSt or oorrecting ot removing the same. If a 
noncompliance exisls, lhe Owner shall remedy or remove the same within a period of not more 
than forty-five (45) days from lhe d.ate that notiCe of the Board ruling is given lo the Owner. If the 

Owner does nol comply wrth the Boaro ru!Mg within that peood. the Board. at its option, may 
Record a notice of noncompliance and counnence a lawsuit for damages or injundiYe relief. as 
appropnate. to remedy the noncompliance. and. in addition. may peacefully remedy the 
noncompltam;e The Owner shall reu'nburse the Association. upon demand, for all expenses 
(including reasonable attorneys· fees> lrlCtJtred in connection lhefew1th. II such~ are nol 
promp!ly repaid by the OMler to the AssooatiOO. the Board shall levy a Special Assessment 
against the Owner fOf remmun;ement as provided 111 lhis Oedaration. 1lle right of the .Assoi::i.atioo 
lo remove a noncomplying Improvement or otheMise lo remedy the noncompiance shall be in 
add1t10n to all other nghts and remedies which the Assoaabon may have at law, in equity. or in this 
Oedara!JOn 

(cf If fOf any reason lhe ARC lads lo nobfy lhe Owner of any nor.compliance 
with prevtOUSiy SUbllllttecl and approved plans and specifM::aOOns wrtt11n SiXty (60) <Jaysaftef' receipt 
of wnl1en notice of complebon from the Owner. the ~shall be deemed to be in 
compliance w1!h ARC reQ01remen1S (but, of axirse. shall remam subject io compliance by Owner 
with all requirements of apphcaOle goi.iemmental aufhonry}. 
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(d) AH coostruebon. alteration°' otherworlc shal be perbmed as pmmcitty and 
as d11tgenuy as possible and shall be c:omplel.ed within one hundred eighty (180) days d the date 
on which the work commenced 

Sectioo 8.7 Scooe of Rey!ew. The ARC shaft rev1ew and approve. conditionaly 
approve, Of disapprove, all prnposa!s, plans and specifications submitlP.d to it for any proposed 
lmprovemenl, alterabon. or addition. solely oo the basis of lhe ~set forth in Sect;or-. 

6 2 above. and solely With regard to the vi:si>le appearance of the size, aiiof. location, and 
matenals thereof. The ARC shall not be responsable roe reviewing, nor shaft its~ of any~ 
or design be deemed approval of. any proposal, plan or design from lhe standpoint of structlJral 
safety or conformarn::e with building or other cocfes_ Each Owner sha1l be •esponsibk! for obtaining 
all necessary pemuts and for complying with au apPlicable governmental (including. but not 
necessarily limited to. County) requirements. 

Sectioo8.8 Vanances. Whencirt:umstancessuchastopography,natural obslructions, 
hardship. or aesthellc oremnronmental considerations may require. !he ARC may authorize limited 
variances from compliance wilh any of the architedtr.11 prollisioos of this Declaration, including 
without limiration. restrictions on size (including height. size. and/or Door area) or placement of 
structures. or s1mrlar restnctlOOS. Such variances must be evidenced in 1'IT itil 19, most be signed by 
a maronl}· of the ARC, and shall berome effective upon Realfdation. If such v.ariances are 
granted. nov!OlatlDfl of the mvenants. conditions and restrictions contained in this Declaration shall 
be deemed to have occurred with respect ro the matter for which the variance was granted. The 
granling of any such vanance by ARC shall not operate to waive any of the terms and provisions 
of th1S Dec:lat"atfO(l for any purpose except as to the particular ptoperty and particular provisioo 

hereof covered by lhe 11anance. nor shall rt affect in any way the Olll/nef's obligation to c:omj:lly with 
aU governmental laws. regulatioos. and requirements afiedlng the use of his Unit. ir.duding but not 
hrrnted ro ;z:ornng ordinances and lot set-back lines or requil ements imposed by 1he County. Of any 
mu.rnc;1pal or other public authonty. The granting of a van.ante by ARC shall not be deemed to be 
a vanance or approval from the s1andpoint of compllanc:e with such laws or regulations. not' from 
the standpoint of structural safety, and the ARC. provided it ads in good faith. shall not be liable 
for any damage to an Owner as a result of Its granting or denymg of a variance. 

Sec!to:l 8 9 Non-I iab>Ltv fc:- Aoorol@! Q( ftans. The AACs approval c.f pcOf)Csals' or 
plar.s and speaficatlOlls shall not constitute a representation, warranty or guarantee. whether 
express or implied, !hat such po;iposa!s or plans and specifications oornply with good engineering 
design or wilh zori1ng or building ordtnances. or olher govemmenta! regulations or restric:bons_ By 
appmvrng such proposals or plans and specificabon:s, nedher the A.RC, the menDels thereof, the 
Assooabon. rhe &ard. nor Dedatanl. asst.meS any liability a respor'ISlbilit lheieftt. Ot Jor any 
defect in the structure constructed from such PIV,..osals or pians or specifications_ Neither 1he 
ARC_ any member thereof. the Association, the Board. nor Declarant.. shall be liable to any 
Member. Owner. occupant. or other Person or entity for any damage. loss. or prejudice sulfe:'ed 
oc claimed on account of \a} !he approval or disapproval d any proposals. plansancl specif'ic::ations 
and drawings. wflether or not del'edlve. or (b) the constructiof1 or performance of any WOO;., 
whelht!r or not pursuant to the aj.Jp<Ored proposals. plans and specifications and drawings. 

Section 8.10 Dedarant Exemption. The ARC shall have no authority. power-OI' 
1unsd1ction over Umts ovmed by Dedarant. and lhe provisions of this Artide 8 shal not apply to 
lmprO\lements bu1lt by Dedarant. or, until such time as Dedaraot conveys title lo the Unit lo a 
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Purchaser. to Unrts owned by Dedaranl. This ArticJe 8 shall not be amended without Oedaranrs 
wntten consent set forth on the amendmeflt. 

ARTICLED 

MAINTENANCE AND REPAIR OBUGATIQHS 

Section 9 1 Maintenance Obligations of Owners- It shall be lhe duty of each Ownu, at 
h 1s solE cost and expense, sub)ed to the provisions of this Declaration requiring ARC approval. to 
mamta1n. repair. replace and restore all Improvements located on ms Uni.land the Unit itself. in a 
neat. sanitary and attracbve condition. except fOt" any areas expressly required to be maintained 
by the Assooatl0/1 under this Dedaralion. If any Owner shan penm an"/ Improvement, the 
maintenance of which is the responsibility of StJdl Owner. to fall info disrepair or to beame oosafe. 
Ul"ISIQhfty or unattractTve, or otherwise to violate this Declaration. the Board shall have the righ! lo 
seek any remed~ at law Of 1n equity which the Association may have. In addiliol 1, the Board Sha& 
h<we !he nght. bul not the duty. afler Nobce and Hearing as provided in the Bytaws, to~ upon 
sudl Umt 10 make such repairs or lo perform such maintenance and to charge lhe cost thereof to 
the Owne< Said cost shall be a Speoal Assessmenl enfon:eable as set forth in this Dedalatiol1. 

The foregomg nolwlthstanding: (a) the Association shall have an easement for lhe 
mamtenance. repair and replacement Of any portion of a Lot whtc:h constitutes a Common Element 
and the Improvements roostruded by Dedarant N the Association thereon. and (b) ead1 Own« 
(other than Dedaranl}, by accept.arn:e of a~ to a Unit, wtletl'e" or not so expressed n such 
deed. is deemed to covenant and agree nol to place or install any Improvement on a eo.1111011 

Element. and not to hinder. obstruct, modify. change, add to or l'efr.Dlle, partition, or seek partition 
of. any Common Element or any Improvement installed by Dedarant or the Association thereon. 

Sec11on 9.2 Mamtenance Obligatioos of Associalion- No lfl1xovement, excavation or 
wor1!. wtuch 1n any way alters the Common Elements shaY be made or done ~any Person other 
than the Assoaat1011 or its authonzed agents after the~ ot the construcbor1 or iflStaflalion 
of the Improvements thereto by Dedarant Subject to the pnMsions of SedOls 9.3 and 11.1 (b) 
hereof. !.!pon the Asses5mefll Commencemenl Dale, the AsS«Y-ialion shall provide fur !he 
maintenance. repair. and replacement of the Common Elements. The Common Elements shall be 
maintained m a safe. sanitary and attractive IXVldilion, and in good Ofdef" and repair. The 
Assooation shall also prome for any utilities serving lhe Coi 11101 Elements. The Associabon shall 
also ensure that any landscaping on the Common ElemenlS is reguCarty and periodicaay maintained 
in good oroer and m a neat and attractive condition. The Association shall not be responsible for 
maintenance of any port100S of the Convnon Elemeflls which have been dedicated to and accepted 
for maintenance by a state. local Of municipal governmental agency or entity. Mor the foregoing 
obhgations of lhe Assoaation shall be dischafged when and in such manner as the Board shall 
determine 1n ils 1udgmeflt to be appropriate. 

Section 9 .3 D~ by Owners to Common Ef!!ments. The cost of any maintenance, 
repairs or replacements by the Association within the Cormlon Elements arising out of or caused 
by tne winrul or negligent act of an Owner, his tenants. or their respective Families.. guests Of 

invitees shall. after Notice and Hearing, be IENied by the Board as a Special Assessment agaio'ISt 
such 0...'l"lef as prcMded :n Secbori 11. l (b) hereof. 
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SectJ00 9 4 Damage and~ Alfechng Dll'e* gs and Duty to Rebuild. If al Of 

any Portion or any Unit or Dwelling is damaged or destroyed by fire or ottter cas1<aby. it Shall be the 
duty of the Owner or such Unit to rebuild, repair or recoostruct the same in a manner whk:h wil 
restore ~ Unit substantially to its appearance and condition in• 1 iedialely prior lo the casi iatty Of 

as otherwtse approved by the ARC. The Owner of any damaged Unit shall be obligated io proceed 
Mth all due d1hgence hereunder. and such Owner shall cause reanstrudion co a:mmence within 
three (3) months after the damage oa:urs and to be completed within six {6) mouths after the 
damage ocrurs. unless pravenled by causes beyond his reasonable control. A transferee of tiDe 
to the Unit ldl1c:h 1s damaged shall commence and complete recons'1Uction in the respective 
penods whu:n would have remained fOf Ille performance of such obligations ii the Owner at the 
time of the damage s1111 held tJ1le to the Unit. liowe'ter. in no event shal sudl Ira! ISfet ee of title be 
required to commence or complete such reconstruction in less lhan ninety (90) days from the date 
such transferee acquired bile to the Unit 

Secbon 9.5 Party W::!ls. Each wall which is built as a part of the original construc:tioo 
by Dedaranl and placed approximately on lhe property line belween Units shal constitute a party 
wall. In the e·.:ent !hat any party wall is l'IOt constructed exactly on the property line. the Owner.;; 
affecied shall accept the party was as the property bouodary. The cost or reasonable repair and 
maintenance of party walls shall be shar"ed bv the Owners who use such wall in proportion to such 
use (e g., 1f the pany wall rs the boundaly between two Owners. then each such Owner shal bear 
hart of sudl cost). If a partywal! is destroyed°' damaged by fire or othercasiafty. the party wall 
shall be promptly restored. to rts rondition and appearance before such damage or destructioll. by 
the Ownef(s) whose Units have or had use of the wait. Subject to Ole foiegoing. any Owner whose 
Unit has or had use or the wall may restae lhe wall to the way it existed before such destruction 
or damage. and any other Owner whose Unit makes use of the wal shaR contribute to the mst of 
resto<a~on thereof 1n proportion 10 such use, subfed to lhe right d any sudJ Owner lo cal for a 
larger contributlOO from another Owner pursuant to any rule of law regarding fiabiity for negligent 
or wdlful acts or ormssions. Notwithstanding any other provision of !his Sectioo 9.5. ao Owner who 
by his negligent or wlflfuJ act causes a party wall lO be exposed to lhe elements, or othefwise 
damage<l or destroyed, shall bear the entire cost of fumtshing lhe necessary protedion, repair oc 
replacement. The right of any Owner to contribution from any other Owner under this Section 9.5 
shan be appt;rtenant to the land and shall pass to such Owner's successors in We. The foregoing, 
and any other provision in this Oedar31ioo no«withstaoding. no Owner shall alter. add to. or remcNe 

any party wall constructed by Dedatanl, or portion of such wall. without the prior written conseot 
of the olherOwner(s) who share sucn party wall. wllich consent shall notbe~withheld. 
and !he pnor wntten approval o~ the ARC. In the event of any dispute arising corrcening a party 
wall under the proVISIOl'IS o.f lhis Sect.krl 9.5, each patty shail choose one arbitt ator. suCh arbitrator 
shall choose one addihonal arbitrator. and the decision of a majority of such panel of arliilratws 
shall be binding upon t~ Ow'<:lers whidl are a party to the arbibation. 

Section 9.6 Perime•er Walls. Portions of Perimeter Wais, constructed or to be 
constructed by Dedarant abutting or located on individual Lois. are Jmprove.ments al portions of 
whu:h are located. or condusrvely deemed to be localed.~ the boundaries of individual Units. 
By ao::eptarn:e of a deed to his Unit. each Owner on whose Unit a portion ol lhe perimeter wall is 
localed. hereby covenanlS. at the Owner's sole e)(J)enSe. with regard to the portioo of the Perimeter 
Wall run ii Wair l located or dee med located on his Unit: to maintain at all ;imes n effect thereon 
property and casualty msurar.ce, on a OJrl""eflt replacement cost lo maintain and keep the Unit Wall 
at all bmes 1n good repair, and, if and when reasonably necessary. to replace the Unit Walt k> its 
condition and appearance as originaltt constructed by Dedarant No changes or alterations 
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(tndud1ng, without l1m1t.abon. temporary altei a lions. such as remo¥a.I forcoostruction of a swimming 
pool or other Improvement) shall be made lo any perimeter wall. ex any portia., thereof. without the 
pnor wnhen approval of lhe ARC (and any request therefor shall be subject to the provisions of 
Article 8 above, mduding, out not neoes.safify limite<:I to, anif cooditious ~ by the ARC 
pursuanl to SedlOfl 8 2(b} above). The foregoing and any other provision herein nolvrithstaoding. 
under no circumstances shall any wall, or poction thereof, originally conslructed by Decfarant. be 
changed. altered or removed by any Owner (or agent or contractor thereof) if such vial. or portion 
thereof. 1s shown on any nnprovement plan as a flood control v.-all, or any oUlef wall, or if such 
change. alteration or removal m the sole judgment (without any obligation to make su::h judgment) 
of the ARC would adversely affect sur1ace water. ctramage. or olher flood co11bol considerations 
or requirements Ir any ONner shall tad to insure. or lo maintain. re~ or rep&ac:e his Unit Wall 
within sixty ~60) days when reasonably necessary. in accordance with this Section 9.6, the 
Association shall be entstled (bot not obligated) to insure. or to main&am. l"epM or replace such Unit 
Wan, an<l to a:;sess the full cost thereof agalnsl the Owner as a Special Assessment. which may 
be enforced as provided for in this Dedaration. The foregoing notiMthstanding !he Association, 
at •ts sole e1<pense, shall be responsible foc removing or ;>ainting Ovef P1rf graffiti from or on 
Extenor Walls 

Section 9.7 Installed Landscapjna. 

{a) Dedarant shan have !he option. in its sole and absolute discretion. to install 
landscapmg on the front yards of Lots rDedarant Installed Landscapin{f ). 

<bl Subject to the requirements of Article e (Atdlitedural and Landscaping 
Control). above, each Owner shall have an aggregate period, followiog the Close of Esaow on tris 
or her Lol or (1} not more than six (Bl months (with regard to front yard landscaphg other than 
Dedarant Installed Landscaping). and one (1}year (with regard to rear yard landscapisig}. in which 
to apply for dnd obtain app::ovcll of pfans for landsGapiog and to commence and complete, in 
accordance wilh such approved plans. installatioo ol such Landscaping on the Lot ("Homeowner 
Installed Landscaping·}. Each Owner shall be ~- at his sole expense. for: (1) 
maintenance. repair, replacement. and watering of all !andscaping on IWs Unit (whether initialy 
installed by Dedarant or an Owner) in a neat and attractive CXN"ldition: and (2) maintenance, repair. 
and/or reptacement of any and all sprinkler or irrigation or other rnlated systems or equipment 
perta1mng to such landscapmg. subject to Section 9.?'(c}-{e). beJow. 

(c) Each Owner covenanlS lo pay promptly when due all water bills for his or 
her UniL and (subject to hon.a-fide force majeure events} lo not initiate or continue any ad. or 
omission which would have the effect of water being shut off to lhe Unit In the event that all or any 
portion of landscaping and/or related systems is or are damaged because of any Owner's ad or 
omission. then such Owner shaU be solely liaNe for the costs of repairing such damage. and any 
and all costs reasonably related ~to. and the Association may, in its disaetion, peri'omJ or 
cause to be performed such repair. af'ld lo assess all relaled costs against such Owner as a 
Speoal Assessment and the Association, aod its employees. agents and CXl!ltradol's, shaft have 
an easement over lots to perfocrn such function. 

(d} In the event that any plants (indudiog. but not necessariy limited to, b'ees. 
shrubs. bushes. lawn. flowers. and ground cover) on a Unit require replacement, then lhe cost or 
such reptacement. and costs reasonabfy related thereto, shal be the responsibitity of !he Owner 
of the Un11. 
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{e) To help prevent and/or coolrol water damage to roundation$ and/or Wais. 
each Owner covenants. byacceptanceofadeed lo his Unit. whetherornot sostatedinsuchdeed, 
to not cause or pennrt ungatioo water or sprinkJef water co his Unit to seep or naw ordo, or to strik.e 
upon, any foundal!Orr. sldb, side or other portion of Dwelling. wall (including, but not necessarily 
h1Tl1tea to. party wall and/or Petime~ Wat!). aod/or any other lmproyement_ Wdhout limiti11g the 
generality of the foregoing or any other pmvision irl lhis Dedaration. each Owner shal at al times 
ensure that. ( 1) there are no unapproved gi ade changes {including. but not necessarily limited to, 
mounding) witt11n three (3) feet of any such fotmdatJon or waR kx:aled oo or immediately adjaoont 
to 1he Owner's Unit; and (2) only non..inigated desert landscaping is localed on the C>Mlet's Unit 
withm tt>ree feet of any such foundation, slab. side or Dlhet port;on of Dweling. wall (fnduding. but 
not necessanty hm:led to. party wall andlor Penmeter Wall}. 

(r) Absent poor written awroval of lhe ARC. in its sole disaetion. no ~ 
may add to_ delete, modify, or dlange. any landscaping or related system. 

Section 9 8 Moclrficabon of lmorovements. Maintenance and repair or Cocranon 
Elements shall be l!1e resportSlbdity of the Associabon. and lhe costs of such maintenance and 
repair shall be Cornr11Q(I Expenses; provided lhal in lhe even1 that any lrr.provemenl located on 
a Common Eri=ment rs damaged because of any Owner's act or omission. such Owne.- shall be 
solely liable for the c:osls of re!)3iriog such damage and any and aff oosts ~ related 
11lereto, all of whn::h costs may be assessed against sucn <Niner as a Special ~t under 
this Dedarat10n. Eacti Ownef" c:oveoanls. by acx::eplance of a deed to his Unit, whether or not so 
sta!ed 1n sudi deed. to not add to. remove. delete. modify, dlange. obstruct, or landscape, al or 
any pomon of !he Commoo Elements. or Site Visibility Restrictioo Area. or ~Wall. andfor 

any other waif or rence constructed by Declarant on such Owner's Lot, Vlilhou1 prior written 
approval of the ARC. 1n ils sole discrelioo. 

ARTICLE 10 
USE RESTRICTIONS 

Subject to the rights and exemptions of Dec!arant as set forth in !his Declaration, and 
subjed further to the fundamental •gocx1 neighbor" policy underlying the Community and this 

Declaration. all real property withm the Properties shaH be held. used and ~ subJed lO the 
limitations. restrrebOns, and other" provisions set forth in this Declaration. The strict~ of 
the l11T11tat1ons and restrictions set forth in this Altide 10 may be mDdified or waved in whole or in 
part by the Board m speoric ciroJmstanc:es Yltiere such strict appkatiorl would be unduly harsh. 
provided that any such waiver or modification shall nol be valid unless in wtitiug and executed by 
the Board Am/ other PfO\llSIOO herein notwithstandinJ, neilher Oedarant. the Associaliou, !he 
Board. norttie.rrespecbve directors. officers. membefs.agentsor employees. shall be liable kl any 
Owner or to any other Person as a resua of !he faihxe lo eclf01c:e any use restriction or for lhe 
granting or wittihold1ng of a waiver oc modfficafion of a use restiiction as provtded herein. 

SectJOn 10 1 Srogle Family Residence;. Each Unit shall be improved and used solely as 
a resadence for a s.iogle Family and for no other pi.spose (provided lhat Deciarant shall have the 
nght, but not lhe obligatJoo. to designa1e ce!tad1 specific lots as private park or •open area~ 
CO! 1111 KX"l Elements l. No part of lhe Properties shall ever be used or <AM rsed to be used or all( :11 ed 
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or authonzed to be used in any way, dlrectty or ~. rOf any busi11ess. conwoecial, 
manlJfactunng. mercantle. primary storage, vending. "reverse engit Xlil!ril 19: destructive Cesting. or 
any other nonrasidenllal purposes: provided that Oedarant its successors aod assigns. may 
exerose the reserved rights described in Artide 14 hereof. The provisions of !his Section 10.1 shal 
not preclude a professional or administrative occupation. JIM' an oca ipation of child care, provided 
that the number of non-Family children. when added to lhe number of Family childl en being ca1 ed 
for at the Umt, shall not e><ceed a maxunum aggegate of five (5) children. and provided furtherlhat 
there 1s no nuisance under Section 10. 5, below. and no external evidence of any such occupation. 
for so long as such occupation is corw:lucted in conformance with all applicab4e governmental' 
ordinances and are merely incidental to the use of the Dwelling as a resldential home. This 
provision shall not predude any Owner hum renting or leasing his entire Uni1 by means of a written 
lease or rental agreement subject to this Declaration and any Rules and Regulations; provided that 
no lease shall be for a tenn of Jess than six (6) months. 

Section 10.2 No Further Sobdivisioo. Except as may be expressly authorized by 
Dedarant. no Urnl or au or any portion of the Common Elements may be further subdMded 
(induding. without !1m1tation, any division into lime-share estates or time-Share uses) without lhe 
poor written approval of the Board; proW!ed, howewf. that this provision shall not be construed 
lo limit the nghl or an Owner: ! 1) to rent or lease his entire Unit by means or a wm&en lease 01 
rental agreement subject to the reslrictions of this Dedaratioo. so long as the Unit is not leased for 
transient or hotel pmposes; (2) to sell his Unit; or (3) to transfer(](" sel eR'/ Unit to more than one 
per.;on to be held by them as !enants..fn-common, joint tenants. tenants by the entirety or as 
community property Tne tenTlS of any such lease or ren~ i"gllccment shal be made expressly 
subject 10 ttus DeOaration. Any failure by the lessee of such Unit to comply with the lerms ot lhe 
Governing Documenls shall constitute a default under the lease or rental agieemenl No two or 
more Units m the Properbes may be combined in any manner whether to aeate a larger Um or 
otherwise. and no Owner may permanenUy remo...e any b4od< wall or either intervening partition 
between Umts. 

Sectl!Jfi 1 0 3 Insurance Rates. Wrthout the poor wotren approval ol the BoanJ. nothing 
shall be done or kept in the Properties whdl will inaease the rate ol lflSUl'aOCe on any Unit ot OCher 
poruon of the Proper1ies. ll()(' shall anything be done or kept in the Properties which would result 
rn lhe canc:e!labon of insurance on any Unit or oUler porboo of the Properties Of which would be a 
violabon of any law Any othef' provision herein notwithstanding. the Board shall have no pos: ef 

whatsoever to waive or mcxhfy this restr:ction 

Secbon 10 4 An!mal Restnctions. No animals. replies. poultry. fish.orrowtorinsects of 
any krnd {" arnmals·i shall be raised. bred or kept oo any Unit. except that a reasonable number or 
dogs. cats. ~rds. or fish may be kept, prOlrided !hat they are not kepi. bred or maintained fur any 
commemal purpose, nor in unreasonable quantities nor in violabon of 3IT'f applicable Coonty 
on:lrnance °' any other prov!SK.IO of the Dedaration. and such limitations as may be set for1h in the 
Rules and Regulat!OnS. As used in this Declaration, ~unreasonabkl QUa111ities• Shal ordinarily mean 
more than two (2) pets per household: provided, llov.lever. that the Board may determine that a 
reasonaole number in any instance may be more or less. The Association, acting through the 
Board. shall have lhe right to prohibit maintenance Gf any animal in any Unit which constitutes. in 
the opinion of the Board, a nuisance to other Owners or RP.Sidents. Subject lo the foregoing. 
animals belonging to Owners, Residents. 0t their :espedive Families. licensees. tenants orinvitees 
within the Properties must be either kept within an endosure. an endosed yard or on a leash oc 
other restraint being held by a person capablla of controlling the animal. Furthennore. to lhe extent 
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penn1tted by law, any Owner and/or Resident shall be liabe to each and all other Owners, 
Residents. and their respecilve Families, guests, tenants and invitees. for atrr'f ~noise 
or damage to person a property caused by any animals broughl or kept upon the Properties by 
an Owner or ResK!ent or respective Family, tenants or guests; and it shall be the absohJte duty and 
responsrbillty of each such Owner and Resident lo dean up after such animals in the Properties 
or- streets abutlmg the Propernes Without limiting the focegoing: (a) no •dog run• or similar 
structure pertarnrng lo ammals Siall be placed or pei nilted in any Lot, unless approved by the 
Board in advance and rn wntil'l!: (and. io any event. any such •dog rur>• or similar lmprcwementshall 
not exceed the lleight ol any party wall on the Lot, and shail olhefwise not be pemitted, or shall 
be immediately removed. if it constilutes a nuisance in the judgment of the Board: and (b) all 
Owners shall compJy fully in all respects with all applicable County ordinances and rutes regulating 
and/or pertaining to animals and the maintenance thereof on the Owner's Unit and/or a ry other 
porbon of the Properoes. 

Sectton 1 o 5 Nuisances. No rubbish, dippings. refuse. saap lumbef or metal; no grass, 
shrub or treed1pp111gs, and no plant waste. C011iposl bulkmaterialsorOlherdebrisof any kind; (all, 
collect1vely. hereafter. -rubbish and debns.) ~ be P'aced or permitted to aa:urrUate anywhere 
within the Properties. and no odor shall be petmilted to arise therefrom so as lo render the 
Properties Of any pcrtJon thereof unsaoitafy, oosighUy. or offensive. Without licliling the forogoing. 
all rul:lb:sh an-d debns shall be kept at all limes in covered. sanitary containers or ei closed areas 
destg ned for such purp':)SeS. Such containef's shall be exposed to the VielNof the neighboring Units 
only when set out for a reasonah6e penod of lime (not lo exceed twelve (12) hours before or aflef 
scheduled trash collection hotx-sl No noxious or olfensive adivities (indrJding, but not lirmed IO 
the repair of motor vehrdesl shall be carried out on the Properties. No noise or Olhec l1Uisaoce 
shall be pernuttedto exist or operate upon aoyponionot' a Unit so as tobeotfensive orde!Ji1e11lal 
to any ottier Untt Ot' to occupants thereof. or to the Common Elements. WiOlout imitiug the 
generality of any of the foregomg pcCl\llStORS, oo exterior speakef'S. hOms. whisUes, bels or OChljr 
stn11lar °'"unusually loucJ sound devices (other than de•ioe:s used exdusively for safety. secwity. 
or fire prolect.on purposes). nocsy or smokey vehedes, large power equipment or large pw.-er loois 
(excluding lawn mowers and other equipment utilized in ainnedion with CK'dinary landscape 
maintenance). inoperable vehicle, U!1hcensed off-road motor vehicle. c:x- other item which may 
unreasonably disturb other Owners or Residenls or any equipment or item which may 
unreasonably interfere wilh television «radio reception Mtt1irl any Unit. shall be located, IJ$ed or 
placed on any portion of the Properties without the pricw" wrilten approval of the Boarcf. No 
unusually loud motorcycles. dirt bikes °' similar mechanized vehicies may be operated on any 
portJoo of the Common Elements without the prior WI itteil approval of 1he Board, Whid1 approval 
may be withheld for any reason whatsoever. Alarm devices used exdusively lo prated the security 
of a Owemng and its contents shall be pennitted. provided lhat such devices do not produce 
annoymg sounds or condibons as a result of frequently oo::urring false alarms. The Board shall 
have the nght to reasonably delermtne if any noise. odor. activity, or cin::umslance, constitutes a 
nuisance. Each Chivnef and Resdent shall comply with all of the requirements of the locaf or state 
health aulhon11es and with all other governmental authorities with respect lo the occupancy and use 
of a Unit. including Dwelling. Each Owner and Resident shall be accoontable lo the Association 
and other Owners and Re5Jden1S for lhe conduct and behavior of childlen and other Family 
members or persons l'E!Slding in or visiting his Unrt; and any damage lo the Comrnon Elements. 
personal prapeny of the Assooatioo or property of another OWner or Resident. caused by such 
children or other Family members. shall be repaired at lhe sole expense of the OwnN of the Unit 
where such children or other Family metnbe-s or pefSOllS are resimng or visitil l!J. 
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Section 1 O 6 Extenor Maifitenanc:e and Repair; Ovitne(s !'lhlitw:ims. No lfTIPl"O'o>ement 
anywhere w1lh1n the Properties shaD be pennitted to fall into disrepair, and each lmproo.oement Shall 
at all bmes be kept in good condibon and repatr. If any Owner or~ Shaft permit any 
Improvement. which IS the responsibility of such Owner or Residenttomainlain.. to rail into disrepair 
so as to create a dangerous. unsafe_ unsightly or unattractive condition, Ole Board. after constlting 
with the ARC. and after aff0cd1ng such Owne!' or Resident reasonabk! notice. shall have lhe right 
but oot the obltgal.!an to correct such condition, and to enter l.4X'll such Unit, for ttie purpose of so 
doing. and such C>vvncr and/or Resident shaD promptty reimburse the Association for the cost 
thereof. Such cost may be assessed as a Special Assessment pursuant lo Secbon 6.11 above, 
a'lO. 11 nol paid 11mely when due. !Shan constitute an t.npaid or deJinquenl: as!>ess.menl fol" all 
purposes of Article 7 above The Owner and/or Residefll ol lhe offeodil ig Unit shal be personaly 
!table for all c:osts and expenses 1ncuned by lhe As.'Soc:ialion in taking such oorrecttve ads, pus all 
costs incurred rn collectmg the amounts due. Each Owner and/or Resideflt shall pay aB amounts 
due for such work within ten (10\ days after receipt of written demand therefof. 

Section 10 7 Drainage By acceptance of a deed to a Unit. each Owner agrees for 
himself and h!S assigns that he wdl not 1n any wcry interlere \llilh Of alter. or permit any Resident to 
interfere with or alter. the established drainage pattern over any Unit. so as to aft'ed said Unit, any 
other Unit. or the Common Elements. l.lflless adequate alternative provisj(>n is made for proper 
drainage and approved in advance and in writing by the ARC, and any request therefof shaG be 
subject to Article B above. tndud1ng. but not neoessarify limited to, any colldition imposed by the 
ARC pursuant to Section 8.2(b) above. Without limiting the generality cf the foregoing, arr; request 
by an Owner for ARC approval of alterat100 of eslablished drainage pattern shall be subject lo 
payment. by the Owner, ol the proress.iooal rees of a licensed engineer lo review the plans and 
speoficallons CH1 behalf of the ARC. pursuant to Section 8.2(bK8} above, which shall be required 
in all such cases. and further shall be subject to the Owner obtaining aR necessary govemmetltal 
approvals pursuant to Section 8. 7. above. For the purpose hereof, ~est:lbtiShed drainage pattern• 
1s defined as the drainage which exists at the time that such Unit is conveyed to a Purchaser from 
Dedarant. or later grading changes which are shown on plans and ~lions approved by the 
ARC. 

Sectton 10 8 Water Supply and Sewer Systems. No individual watef supply system. °' 
cesspool. sepllC tank. or other sewage disposal system, or exterior water softener system, shaR 
be perrrntted on any Uml unless such system is designed. located. constructed and equipped in 
accordance with the requirements. slandan:fs aod recommendato ~ or .any waler or sewer district 
serving the Properties. County health departmeol and any apphcab6e u1iity and governmental 
aulhoot1es haVtng Junschction. and has been approved in advance and in writing by the ARC. 

SeebOfl 10 9 No Hazardous Activities. No adNities shaH be oonduded, nor shaU any 
Improvements be constructed. anywhere in the Propenies which are or fright be oosafe or 
r.a.zaroous to any Person. Unrt. Coomon Elements. Without limr1mg ttle foregoing, (a) nc firearm 
shall be discharged wilhm tt.e Properties. and (b) there shall be no exterior or open fires 
whatsoever. except wrthin a barbecue and contained within a rec:eptade commercially designed 
thereror. while attended and in use for cooking purposes. or excepl wdhio a firepbce designed to 
prevent the dispersal of bummg embers. so that no fire hazan:l is created. or except as specif icaBy 
authoo:z.ed m wntmg by lhe Board (all as sub;ed to appiiraNe Otdinances and fire regulations). 

SectlOO 10.iO No UnsiQhttv Arlicles. No Ul'ISi!j1tty article. facility, equipment.. object or 
col'ldit1on (1ndud1ng. bu! not llmlted lo. dottleslines. and garden and maintenaooe equipment_ or 
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inDP'frabJe veh1de) shall be permitted to remain on any llni1 so as to be visibk! from any street. or 
from any other UmL Common Elements. or netghboring property. Vll1houl: limiting the fOlegoing 
or any other proVIS!Ofl herein, all refuse. garbage and trash shal be kept a1 all times in oovered. 
sanitary container.; or enclosed areas designed for sud1 purpose. Such a:intainel's Shall be 
exposed to view of the pubhc. or neighboring lnts. only when set out for a reasonable period ot 
lime !not to exceed twelve (12) hourS before and aftet"scheduled uash COl'lec:tio11 hows). 

Section 10.11 No Temporary Strudl.lres. Unless required by Oedaranl dunng lhe initial 
construction of Dwelhngs and other IJ11)IOVemellts, or unless ~ in writing by the Board in 
cooractioo with the conslrucoon of authnriZed lmpl'ovements. no oulbuidi!flg. tent shack, shed or 
other temporary or portable structure or Improvement of an)" kind shall be Paced IJPCMl any portion 
of lhe Properties. No garage. caq>ort.. trailef. camper, motor home, reaeationa! vehide or other 
vetiide shall be used as a residence in the Properties. either temporarily or pennaoently. 

Section 10.12 No Dnl.lmg. No oil driling. oil, gas or mineral development operations. oil 
refmmg. geothermal explorabon or developmenl, qU3fl)'ing or mining rJP(!fatioos or any kind shal 
be peim1tted upon. 1n. or below any Unit or the Common Elements. l'lOf shall oil. waler or other 
wells. tar.ks, tunnels or mineral excavations oc shafts be pefTnltled upon or below the surface of 

any porbon of lhe Properties. No denick ot other slrudure designed for use in boring for waler. oil. 
geottiermal heat or natural gas. or othef mineral Of depleting asset shalt be erected. 

Section 10 1:'> Alterati<lns. There shall be no excavation, construction. alteration or 
erectoo of any proF-ction which m anyway alter.> the exterior appearance of any Improvement fn::wn 
any street. Of from any other portion of the Properties (tither than mioor repairs nr rebuilding 
pt.rsua.nt to Section 10 6 above) without the pnor approval of the ARC pursuant to Artde 8 hereof. 
There shall be no lllOlal.!oo of the setback. Side yard OI' other requirements of local gavemnentat 
authonttes:. notwilhstaoding any approval of the ARC. This Sedior'l 10.13 shafl not be deemed to 
proh1b1t minor repairs oc rebuilding whch may be necessaiy for the purpose of maintaintng or 
resloong a Unrt 10 •ts o. igmal condlbon 

SedlOf'J 10 14 ~ Sub!ed to the reserved rights of Dedarant oonlaw1ed in Article 14 
hereoL no SJgn. poster. display. tNllboard or other adveftismg dellice or Olher' display of any kind 
shalt be installed or displayed lo public W!Won any portiol 1 d the Properties, or on any pubtic street 
abuttm9 the Properties. wilhout the pncr wntten approval of the ARC. except: (a) one (1) sign for 
each Uml. not larger lhan e.ghteen {18) inches by lhll'ty {30) •llChes. advertising the Unit for sale 
or rer:I, or (b) traffic and olhef signs instailed b)' Dedarant as part r:J the original construdioo of lhe 
Praperties. Of (c:\ signs regulated to the maxim.Jm extent pesmit1ed by~ law. All signs or 
billboard'> and the c:oodibons Pf'omulgatecl r(I( the regulation thereof shaN coof onn 10 the~ 

of an applicable go11emmental ordinances. 

Section to 15 lmprovemeots. 

(a) No Lot shall be improved except with one (1) Dwelling designated lo 
accommodate no more than a single Family and its servants and occasiooal guests, plus a garage. 
fencing and such othef Improvements as are neces.sal}' or customarily incident lo a single.Famty 
Dwelli1HJ; provided that one additional sma!I pefmanent bui.lctiog (e.g., a sma11 ·poo1 house• or 
b>bhy house~ l may (but need not necessarily) be authorized on a lot by 1he ARC, subject to the 
following: (1) full compliance with the requirements of Article 8, above; (2) the AAC. in its sole 
discretton. must determine that the Lot is large enough and otherwise suil:ab$e to accommodale 
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sud'! proposed Improvement; ( 3) such lmpro11ement in all regards musl rompty with the GoYeming 
DoctJments. and all applicable governmental ordinances 3nd laws; and (4) such Improvement may 
nol and shall not be used ror any c::ommeftial purpose whatsoever, J)W"Sl.lanl lo Section 10.1 above. 
No part or~ construcbon on any Lot shall exceed the height limitations set foflh in lhe applicable 
pro'JlSIOflS of the Govemmg Documents. or any appticable governmental regulatioh(s). No 
proJ«;tlOfls of any type shall be placed or permitted to remain above Hlre root or any building within 
the Properties. excepl one or more chnnneys oc venl stacks. No permanent or a1lached basketbaR 
bacllboard. Jungle gym. play eqwpment. or other sports apparatus shall be coostrucled. etected. 
or ma1nta1oed on the Properties without the prior written approval of the Board. A portable 
basilelball hoop Of' Othel" portable sports apparatus shal be pemiiitted 00 a lot. provlded that such 
item: (1) is not placed many street, (it) IS used only dayiight hours. {iii) during non-daylight hcus. 
1s stored en the Lot so as to be out of sight of any street. and {iv I Does not oa..ei • ise OJnSlitute a 
nu!Silnce 1n the reasooable 1udgment of the Board. Apart from any installation by Declarant as part 
of dsoogmat construction. no pabo cover. antennae. Wiring, air conditiooingfixttn. water softeners 
or o1ller deVIOOS shall be installed on the extenor of a Dwelling or alowed to protrude 1hrough 1he 
walls or root' or the Dwelling (with the exception of items insta'e d by Oer.laranl daring tile original 
c:onstructioo of the Oweillng). unless ltW! pnQ( written approval of the ARC is obtained. subied to 
Section 10 16. below 

lb) All ull!rty and s!Orage ~ 3tld aa lauf1dry l'OOllllS, induding all areas in 
wndi cloltung or other laundry rs hung lo dry. must be oomplelely covered and concea4ed from 
view from other' areas of the Properbes and oetghtx:nng pn::ipertie$. 

{c) No fence or wall shall be erected or altered Without poor writ'.en approval 
of lhe ARC. and all allerations or mod11icatiotis of existing fences or wals of any kind shaU require 
the pnor wnr..en approval of the ARC 

(d) Garages shall be used only IOI" the their ordinary and normal purposes. 
Unless constructed or installed by Oedarant as part of its ofiginaJ construction. no Owner or 
Restdent may convert lhe garage on his Unit into living space or otherwise use or modify the 
garage so as to preclude regular and normal parking of vehicles therein. The foregoing 
notwithstanding. Ded.3ranl may coovert a garage localed in any Unit owned by Oedarant into a 
sales office or related purposes. 

Secbon 10 16 Antennas and Satellite Dishes- No exterior radio antenna or aerial. 
lelevis1on antenna or aerial. microwave antenna. aerial or satellite dish. *C.s.• antenna cw other 
antenna or aerial or any type. which IS visiJle from any stJeet Ot from anywhere in lhe Propernes, 
!>hall be erected or maintained anywhere in the Properties. Notwithstanding lhe foregoing. 
"Pemlttted Devices~ (defined as anleonas or saleltite dishes: (i) which are one meter or less in 
diameter and designed lo receive direct broadcast satellite senrice; or (ii) which are ooe meter or 
less 1n diameter or diagonal measurement and designed to receive video programming seMc:es 
via multi-point disblbution services) shall be permitted, provided !!!el such Permitted Oe..ice is: 

(a) localed Ill the attic. crawl space, garage. or other interior space or lhe 
(},,!/eJJ1 ng. CC" wrttnn anolher approved structure on the Unrt. so as not to be visible from outside the 
D\Nelhng or other structure. or. If such location is nol reasonably p.'3Cticable. then. 
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(b) loca!ed in I.he rearyard of the Unit {i.e .• the area between the plane fonned 
by the front facade of the D-Nefting and the rear lol line) and sel back from all lot lines at least eight 
i8} feet, or. rf such location is ool reasonab!y pracbcable. therl. 

le) attached to or mounred on a dedc or-patio and extet Kil ig no highef than the 
eaves of tr at portion or the roof of the Dwclling direc:tty in front of sl.iCh antenna; or, if such location 
rs not reasonably practtca~. then. 

(a) attached to or mounted on the rear wall of the Owe&g so as IO extend no 
h~het than the eaves or the Dwer&og al a point direcdy at>;:Jve the position where attached or 
mounled 10 1he watJ. prOVICled that. 

(el 1f an Owner reasonably delermioes that a Penmted Device cannot be 
located 1n comphancewith the foregoing portiOl'ISofthisSecbon 10.16withoutpmcluding reception 
or an acceptable qua!lty signal. then the Owner may install such Penntted Device in the least 
conspicuous alternative locat10rt¥11th1n the Untl whefean accep1able quality signal can be obtained; 
provided lhat. 

(f) Permitted Devices shall be reasonably screened from view from ttie street 
or any other portion or the Properties. and shall be subject to R!Jes and Regulations adopted by 
the Board. establishing a preferred hierarchy of alternative localions, so loog as the same do not 
unreasonably increase the cost of installation, or use of the Permitted Device. 

Dedarant or the Associa!Jon may, but are in no way obligated to, prow:le a master antenna 
or cable television antenna for use of all or some Ownefs. Declarant may grant easernimf$ for 
maintenance of any sudl master or cable television service. 

Section 10.17 Landscaping. Subjed to the provisions of Altides 8 and 9 (induding, but not 
limited to, Sections 9.7 and 9.8 above}. each C>.vner shaD install and sha!l lhereatter maintain the 
landscaping on his Unit m a neat and atb active condition. No ptmts ors e eds infected with insects 
or plant diseases shaU be brought upon. grown or maintained upon any part ol the Properties. The 
Board may aeopt Rules and RegLtlations lo regulate landscaping permitted and nlqUired io the 
Properties. If an Owner falls to instal and maintain landscaping in conformance with this 
Dedarabon or such Rules and Regulalions. oralkJwshis landscaping to deteriorate lo a dangerous, 
unsafe. unstghlly. Of" unattradiVe condition, the Board shall have the nght to etther (a) after thirty 
(JO) days' written notice. reek any remedies at law or in equity which ii may have; or (b) after 
reasonable nobce (unless !here exists a bona-fide unsafe or dangerous coodition. in which case, 
the nght shall be immediate. and no notice shall be required), lo cooed such condition and to enter 
upo<1 the exteno!"" Por1k>o of such Owners Unit for tne purpose of so doing. and such Owner shall 
promptly reimburse the Association far the cost thereof, as a Special Assessment. enforceable in 
the manner set forth in Arbde 7. above. Each Owner shall be responsible. al his sole expense, fur 
maintenance. repair. replacement. and watering of any and al:l landseaplng on the Unit as well as 
any and an spunkier or imgation or other related systems or equipment pertaining lo such 
laodscapmg. 

Secbon , 0 1 B Prohibited Plan I Types. Wrthoul mting lhegenerality of any other provision 
herein. the following plant twes are hereby specificaly declared to be nuisal ices. Bod shall nol be 
permitted an)'llltlere within the Properties: (a) Olea europaea \oWe.}, other than "fruiUess olive. 
wh!Ch l>!lall be permtted; (b) Marus alba or nigra rmulbenY"); (c) Cynodon dactylon ("bemuia 
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grass"). (dl Amaranlhus paJmen rcareJess weed"); (el Salso&a kali ("Russjan tllist!e1: and/or ff) 
Fransenan dumosa (-desert ragweed'"). 

Section lO 19 Par1ong and Vehicular Restnction$. No Person sha8 park, store or keep 
anyvihere 1N1thm the Properbes. any ll10pef3ble or similar vehide. or any large commerciaJ.type 
veh1de. 1nclud1ng. but not lnTii!ed to. any dump truck, cerneflt mixer truck.. oil or gas truck or delivery 
truck. bus. aircraft. or any vehicular equipment. mobile or otherwise. except wholly iMthirJ lhe 
Owner's garage as ong1nally coostructed by Dedarant ("Garage·) and onty with the Garage door 
dosed. Any boat. trailer. camper, moloc- home. and simlar recreational vehicle (coAectivety and 
1nd1v1dually. "RV-). shall be parked only (i) wholly within a Garage, with lhe Garage door COlillJllelef',' 
dosed. or (n) wtml~; between the building lines (i.e .. wholfy behind the froot butlding lines and 
wholly m front of the rear building lines} of the homes on both immediately ~t LOCS (or. if there 
IS only one immediately acl)acenl lot then thE: building lines of the home on such adjacent Lot 
provided that the Board shall have the power and authority, in its sole discretion, to entirely 
disapprove and/or prohibit parilrng or an RV on any Lot with only one other Loi il1•1ledialely 
ad1acent thereto) if such patkmg reasonably may be deemed to constitute a nuisance, and 
appropriately screened from wew from all streets as determined by the Board in ifs reasonable 
d1screttoo. and no vanance from lhrs requirement shaU be authoriZed or permitted. The foregoing 
shall 001 be deemed to proo1b1t a 114ckup or camper lruck or sirrM!af vclUcle up to and induding one 
( 1 ) ton when used for da1r1 transportation of the Owner or Resident. er lhe Family respectively 
thereof. whrdi vehicle shall be pennitted. subied to the Garage. nuisance. and parking pnMsions 
herem No Pers.on shall conduct repairs or restora:bons of any motor vehide, boat, trailer, ak'aaft 
or other veh1de upon any porbon of the Properties or on any street abutting the Properties. 
However. repair and/oc resloration of one (1) such item only shall be penM!ed within the Garage 
so long as the Garage door remams dosed: provided. however. lhal such activity may be 
prot11b1ted entirely by the Board if the Board delermines io its reasonable disaetion that such 
ac:t.Jvity constitutes a nwsance Vehtdes owned, operated or within the control ol any Owner or d 
a resident of such Owner's Dwelhng shall be parked in the Garage lo the extent of lhe space 

\! available lherem All garages shall be kept neat and free of stored materials so as &o permit the 
pariling of at leas! one ( 1) standard SJ.Zed American sedan automob;le therein at all times. Gatage 
doors shall no! remain open for prolonged periods of time. and must be dosed when not 
reasonabty required for immediate ingress and egress. The Association. thrnUgh the Board, is 
hereby empowered to establish and enforce ;my additional pa.OOng limitations. rules and/or 
regulations (collectJvely. •pariung regulations•} whkn it may deem necessary, including. but not 
1111\lteU to. !he> levying of fines ror \llOlallOfl of parking regulations, and/or removal of arrJ violating 
veh>de al !he expense of !he owner of such vehde. No parking ol any vehicle shall be petmitted 
along any curb a:- otherwise on any street Wllhin the Properties, except oNj for cirdinary and 
reasona~ guest parking, sub_rec1 lo pa00ng regulabons estabfished by the Board. Notwithstanding 
the roregong. these restncbOns shall not be JOterpreted in such a tnannef as lo permit any parking 
or other actMty which would be contrary to any Coooty ordinance. or which is delennined by the 
Board. m its reasonable d1screb0n. lo constitute a bona-fide 11U!S8nc:e. 

Sectton 1 O 20 Sight Visibility Restriction Areas. The maxnnum height ol any and all sigl1t 
restnctmg Improvements (mduding, but not necessarily limited lO, landscaping), on atl Sight 
V1S1bihty Restnction Areas. shall be restricted to a l'naXlfnUm tietght not lD exceed twenty-four (24) 

inches, or such other heighl set rOlth in ttie Plat ("Maximum Permitted Heighr). In !he event that 
any Improvement located on any Sight Visibility Restridioo Area on a Unit exceeds the Maximum 
Perrrnlted He1ght. the AssodabOO shall have the powet" and easement Lo ente£ upon such Unit and 
to bnng such lm(:'fovement into oompfiance. and 1he Owner shall be solely liab4e for the oosts 
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ther!Klf and any and ail costs reasonably related thereto. all of whiCh costs may be assessed 
against such Owner as a Specsal Assessment under this Dedaration. 

Sec!JOn 10 21 Prohibited Direct.Access. Anyotherprovisfoo hereinnohvithstanding. lhere 
shall be no direct vehicular access to Tompkins from any abutting Unit (and no direct vehicular 
access lo Carsoli Court trom Lots 18. 19. 20, or 21 of Bklck 1 of Unit 1 of the Properties). and any 
suc:ti d1reci veh1cu la r access rs hereby protnbiled pursuant to and in acx:oroance with the Plat (other 
than over Pnvate Streets wh!Ch shall be permitted, subject to the prtMSions set forth in Ulis 
Declaration). 

Section in 22 No WaNer. The faHure of lhe Board to insist in any one or more instances 
upon the ::;lnct performance of any of 1he lenns. covenants. o::inditions or resbicbons of U-.is 
Dedaration. or to e xerose any nght or op lion herein contained, or lo serve any ootice or to institute 
any actlOfl. shall not be construed as a waiver or a relinquishment for the future of sud1 term. 
covenant. cond1t1on or restriction. but such tenn, covenant. condition or res:rictioos shaU remain 
in full force and effect. The receipt by Ille Boan:! or Manager of any assessment from an CNmer 
with knowledge or lhe breach of any covenant hereof shall not be deemed a waiver of such breach. 
and no waiver by the Board or Manager of any provision hereof shall be deemed to have been 
made unless expressec! in wnting and signed by the Board or the Manager. 

Secnon 1 D 23 Declarant Exemplion. Lots owned by DeclaranL shafl be exempt from lhe 
provisrons of this Artide 1 O. until sudl time as Dedarant conveys title to the LOI to a Purchaser, and 
act1vitres of Dedarant reasonably relale<l to Dedaranrs ClevclopmenL construc:tioo. and marteting 
efforts, shall be exempt from ttie provisions of this Artirle 10. ThisArtide 10may not be amended 
wr!hout Declarant's pnor wntten consent. 

ARTICLE 11 
DAMAGE TO OR CONDEllNA.TIQN OF COMMON E' EUfN!S 

Section 11 1 Damage or Oestn.icbon. Damage to. or de5.trudion or condemnation of. 
all or any portion of the Common Elements Shall be handled in !tie fOOowing manner: 

(al Repair or Damage. Any portion of ttlis Community for which insurance is 
required by this Declaration or by any applicable provision of NRS Chapter 116. which is damaged 
or destroyed. must be repaired or replaced promptly by the Association unless: (i) the Community 
IS terminated.'" whidl case the provisjons of NRS § 116.2118. 166.21183 and 116.21185 shall 
apply; {11) reparr or replacement WOUid be illega! under any stale CIC' local statute or ordinance 
govemmg health or safety: or (1i1) eighty percent (80%) of the Owners, induding every Owner of 
a Urnt that will not be rebuilt. vote not to rebulfd. The cost of repair 0t replacement in excess of 
insurance proceeds and reserves is a Common Expense. Ir the entire Comnunity is nol repaired 
or replaced. the proceeds attributable to the damaged Coownon Elements must be used to restore 
the damaged area to a cond1bon compatme with the remainder of the Community; {A) the 
proceeds attributable to Units that are not rebuitt must be distributed lo the Owners of those Units; 
and !B) the remainder of the proceeds must be distJ ibuled to all the Owners Col° lien holders. as their 
interests may appear, 111 proportion to the liabilities ol all the Units for Common Expenses. If the 
Owners vote not to rebuild any Unit. that Unit's allocated intemsts are automatically reallocated 
upon tile vote as 1J the Unit had been condemned. and the Association pron1)lty shall prepare, 
e1Ceo..1te and Record an amendment to this Oedaration reflecting lhe rea&?cations . 
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(b) Damage by Owner. To the tuft extent permitted by law. each Ovmershall 
be liable to the Assoaatoo for any damage to the Common Elemenls not fully reiriJu'sed to the 
Assooat1on by insurance proceeds, provided the damage is sustained as a result of the negligence. 
willful rrnsconduct. or unauthorized Of improper installation or maintenance d any Improvement by 
said Owner or the Persons deriving their right and easement of use and enjoyment of the Common 
Elements from said Owner. or by his respective Family and guests. both miuo1 and adult. The 
Assooallon reserves the right. acting through the Board, after Notice and Hearing, lo: ( 1) delermine 
whether any daim sharl be made upon the insurance maintained by the Association; and (2) levy 
against such Owner a Speoaf Assessment equal to any dedudlbie paid and the inaease. if any. 
in the insurance premiums directly attnbutable to the damage caused by such Owner or the Pef'son 
for whom sudl Owner may be responsible as descnbed abmoe. In the case of joint OIAlllefship of 
a unit. the hablhty of the co-<lwners lhereof sran be joint and several, ext:eP' (o any extent that the 
Assooa11on has previously contracted in writing with such co-owner.; to the ronlrary. After Notice 
and Hean"fl. the Assooation may levy a Special Assessment in the amount of the cost of 
=rrecimg such damage. to the extent not retmbursed lo lheAssociation by insurance. against any 
Unit owned by s!.Jch Owner. and such Speaal Assessment may be enfou::ed as provided heretn. 

Section 1 t 2 Condemnation. If at any lime, a!I or any portion or the Conwnon Elemenls, 
or any mlerest thet'em. IS taken for any go•emmental or public use. under any statute. by right of 
eminent domain or by pnvate purchase in lieu of eminent domain, the award in condemnation shal 
be paid to the Assooahon Any sudl award pay;ible to the Association shalt ~ deposited in the 
operating fund No Member shall be entitled to participate as a par1y. or otherwise. in any 
proceedmgs relall~ to such condemnation. The Associalion shall have lhe exclusive right to 
participate 1n such pnxeedmgs and shaD. in its name alone, repJeSent lt1f'I interests of al Members. 
Immediately upon having knowledge of any takmg by eminent domain of Common Elements. or 
any portlOO !hereof. or any t: 1rea1 thereof. the Board shall promptly notify a; Owners and afi Eligible 
Holders 

Seclron 11 3 Conc!emna!Jon lnvo/vir.g a Unit For purposes of NRS § 116.1107(2}(a}, if 
part or a Unit is require(! by eminen1 domam. the award shall compensate the ONner for the 
reduction 1n value of the Urnrs interest in the Common Elements. The basis for such reduction 
shall be the extent to wh1c!'I the occupants of the Unit are impaired from enjoying the ~ 
Elements In cases where the Unit may sbll be used as a Dwelllng. it shat! be presumed that sudl 
reduction 1s zero {0) 

ARTICLE 12 
INSURANCE 

Section 12.1 casualty Insurance. The Board sllall C<M tse to be obtained and maintained 
a master policy of fire and casualty insurance with extended ooverage for loss or damage ta a8 of 
the Association's insurable Improvements on the Conman Elements. for the full insurance 
replacement cost thereof witllout deduction for depreciation or ooinsurance, and shal obtain 
insurance against such other hazards and casuaJties as the Board deems reasonable aod prudent. 
The Board, in rts reasonable judgment. may also insure any other property whether real or 
personal, owned by the Assooaboo 0< located within the Properties, again:s.l loss or damage by fire 
and such other hazards as the Board may deem reasonatMe and prudent. with the Association as 
the owner and beneficiary of such insurance. The insurance coverage with respect to the Common 

• 53-

JA0569



2000D3 07 
OO~H 

E!emenls shaU be maintained for the benefit of the Association, the Owners, and the Ebgible 
Holders, as their interests may appear as named il'ISUfed, subie<;t however to the loss payment 
reqlJirements as set forth herem. Premiums for- an insurance canied by the Association are 
Common Expenses induded m the Annual Assessments levied by the Association. 

The Association_ acting throog!i the Board. shall be the named insureds under poticies of 
insurance purchased and ma1nta1ned by lhe Association. AD insurance proceeds under any policies 
shall be paid to !hf! Board as trustee. The Board shall have full power to receive and receipt for 
the proceeds and to deal therewith as deemed necessary and appropriate. Excepl as otflerMse 
spel;jfically provided i:'l this Declaration, the Board. acting on behalf of the Association and aH 
Owners, shall have the exdusive right to bind such pafties with respect to all matters affeding 
insurance earned by the Assooa!Jon, the settlement of a loss claim. and the suueuder. 
canceUat1on. and mod1ficat10fl of all such insurance. Duplicateorignals or cectificates or all policies 
of insurance maintained by the Associalioo and of an the retle'Nals !hereof. together with proof or 
payment of premiums. shall be delivered by tt>e Ass<Xiation to all Eligibte Holders who have 
expressly requested the same in writing. 

SectlOrl 12 2 Liability and Other Insurance. The Association shall have the power and 
duty to and shall obta1n comprehenswe pubfic liability insurance. including medical payments and 
mal100us mischief. rn such hm1ls as it shall deem des#oble (but in no evenr less than 
St.000.000 00 covenng all claims'°' bodily ifliury and property damage arising out of a single 
OCCtJrrence). insunng the Assooatioo. Board. Dr rectors, Officers. Dedarant. and Manager. and their 
respective agents and empJoyees, and lhe ONners and Residents of Units and their respedive 
Families. guests and uMtees. against liability for bodily injury. death and property damage arising 
from the actrv1tles of the Ass.ociatioo Of' with resped lo proyerty maintained or required to be 
mamt.a1ned by the Assooat10111ncluding.1r Clbtainablie. ci aoss-liabilityendofsemenl insuring each 
insured agamst hab1hty to each othe!° insured. Such ;insuraoce $hall also include coverage, lO the 
extent r<!asooably available. against liability for oon-owned and hired automobiles. liabitity for 
orope~ of others. and any othe< liability or risk cusloma.liy covered with respec:t to ptCJieds similaf" 
1n constructron, location, and use. The Association may also oblan. through the Boafd, Worker's 
Compensation msurance {which shall be required if the Association has ooe or more empkJyees) 
and other hablhty insurance as it may deem reasonable and prudent. Insuring eadl Owner and lhe 
Assooallon. Board. and any Manager. from liability in connection with the Common Elements, the 
premtums for which are a Common Expense included in the Annual Assessment levied against lhe 
Owners. All rnsurance polioes shall be reviewed at least annually by the Board and the limits 
maeased in its reasonable business judgtneflt 

Secbon 12 3 Fidelity Insurance. The Board shaU further cause to be obtained and 
matfltarned errors and omissk>ns insurance, blanket fidelity JOSurance coverage {in an amount at 
leasl equal to 100% of Association Funds from time to time handled by such Persons) and soch 
other insurance as it deems prudent. insuring the Board, the Diteclors and Officers, and any 
Manager against any liability for any ad or omission in carrying out their respecti-Je obligations 
hereunder. or resulhng from their membership oo the Board or on any committee thereof". If 
reasooabty feasible. the amount of such coverage shall beat least$1,000,000.00. and said potic:y 
or po/ioes of insurance sr.all also con!ain an extended repoe la ig period endOtsement (a tail) for a 
six-year penod The Assooalion shaU require that the MancJger mainlain fidelity insurance 
coverage wtuch names the Association as an obtigee. in such amount as lhe Board deems prudent 
From such time as Dedarant no longer has the powet" lo control the Board. as set forth in Section 
3 7(c> above. blanket fide{rty insurance coverage which names the Association as an obligee shaa 
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be obtained by or on het"lvtf of the Associalion for any Person handling foods d the AssodatiOn. 
1ndud1ng but oat ltmited to. Officers. Di~. trustees. employees. and agec its ot the Association. 
whethef OC' nol such Per.;.ons are compensated for 1t1E!ir set'Vloes, in such an amount as the 8oafd 
deems prucleflt provided thal in no event may the aggregate amount of such booCJs be less ~ 
the maximum amount of Assooatioo Funds that will be in the custody of the Association Of' 

Manager at any lime wtule the policy is in ton::e lbul i't no event Jess than lhe stm equal to one­
fourth ( 1 t4 l of the Annual Assessments on ab Units. plus Reserve Fi.nis). °'"such olhef amount 
as may be required by P.llMA. VA or FHA from time to time, if applicable. 

Section 12.4 Olher Insurance Provisjoos. The Boaro shall also obtain such othe£ 
1nStJrances cuslomanly requlf'ed with respect lo projects simlar in constructioo. location, w use, 
or as the Board may deem reaSO!l3ble and prodent from time to time. including, but not necessarily 
limited 10. Worker'~ Compensation insurance (which shall be required if the Association to.as any 
employees) All premiums for insurances obtained and masnlaioed by the AssociatiOn are a 
Common Expense mctudE:d tn the Annual Assessment levied upon the Owners. All insurance 
pofic;eS shall be re"ieYled at leasl annually by the Board and !he irnits increased in its sound 
business Judgment In add1tton. the Association shall continuously maintain in effect such C3S-' iatty. 
flood, and hab1l11y insurance and fidelity insurance coverage necessary to meet the requiremenls 
for s1m1lar developments. as set rorth or modified from time to time by any govemnental body with 
JUnschction. 

SeclHJfl 12.5 Insurance Obligations or Qwners. Each Owner is requited, at Close of 
Esaow on h1 s Unit. at his silk! expense to have obtained. and to have furnished his Mortgagee (or, 
1n tlle event or a cash transadion involving no Mortgagee. then to the Boan!) with d~cate copies 
or. a home owner's policy of fire and casualty insurance wi1h extended coverage for loss or damage 
lo all insurable Improvements and fixtures onginally installed by Dedalant on such Owner's Unit 
in accordance With the onginal plans and SPeCffic;ations, or instaned by the Owner oo the Unit. for 
the full insurance replacement cost thereof without deduction for deprecatioo Of coinsurance. By 
acceptance of lhe deed to his Unit. each Owner agrees lo maintain in full foo:e and effect at all 
times. at said Owner's sole expense, such hocneoNner's insurance policy. and shall provide Che 
Board With duplicate cople.S or Such insurance poticy upon the Board's request. Nothing herein shall 
preclude any Owner from carrying any public liabiity insurance as he deems desirable to cove!' his 
1nd1vldual habihty. damage to person or property occ.uning inside his Unit or elsewhere upon the 
Properties. Such policies shall not adversely affect Cl" diminish any liability under artJ insurance 
obtained by or oo behalf of the Association, and duplicate copies or such olher policies sha& be 
deposited W1th the Board upon request. Ir any loss intended lo be covered by insurance carried by 
or oo behalf of the Association shall occur and the proceed$ payable lhereundef' shall be reduced 
by reason of insurance earned by any Owner, such Owner shall assign. the proceeds of such 
insurance earned by l\UTI 10 the Assooalion. to the extent of such reduct9\, kif application by the 
Board to the same purposes as lhe reduced proceeds are to be applied. Notwithstaoding the 
foregomg. oc any other pr<MSQ'I herein. each Owner shall be so6efy responsible for full payment 
of any and all deductible amounts under sucti O«ner's poticy or policies of insooKlce. 

Section 12 6 Waiver of Subroq?t>o0. AD policies of physical damage insurance 
marntarn:::d by the AssooabOrl shall provide. if reasonabfy possible. for waiver of: (1) any defense 
based on CCM11surar.c:e: (2} any nght of set-oft. counterdaim, apportionment proration or 
conlnbul1on by reason of other insurance not canied by the Association: (3) any invalidity, other 
adverse effect or defense on account of any breach or warranty Of° coi lditiol 1 caused by lhe 
AssooatJon. any Owner or any tenant of any Owner, or arising from any act. neglect, or orrissioo 
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of any named 1nsured or the respec!Jve agents, contradofS and employees of any insured; (4) any 
nghls of the insurer to repair, rebuild or replace. and, in the event any Improvement is not repaired, 
rebt!llt or replaced following loss, any right to pay under the insurance an amount less lhan the 
replacement value of the Improvements insured; or (5) notice of the assignment of any Owner of 
its mterest m the msurance by virtue of a oooveyaoc:e of any Um. The Association hereby waives 
and releases all claims against the Board, lhe Owners. Dedarant. and Manager, and the agents 
and employees of each of the fOfegoing, with respect lo any loss covered by such insurance, 
whether or not caused by negligence of or breach of any agieement by such Persons, but only to 
the extent that msuranc:e proceeds are received in compensation for such loss; provided, however, 
that such waiver shall not be effectiWI as lo any loss covered by a policy of insurance which would 
be voided or 1mpa1red thereby. 

Seciion 1:.:.1 Notice or Expiratioo Reouimments. If available. each of the policies of 
insurance mamta1ned by the Association shat! contain a provision that said policy shan not be 
canceled, termrnaled. materially modified or allowed to expire by its lerms. withoul thirty {30) days' 
pnor wntten notice to lhe Board and Oecl.arant and to each Owner and each EJigible Holdef' who 
has filed a wntten request with the carrier for sudl nobce, and &vel)' other Person in interest who 
requests in wntmg such notice or the 1nsuref'. All insurance :policies cauied by the Association 
pursuant to lh1s Article 12. to lhe extent reasonably available, must provide that (a) each OWner 
ts an insured under the JX>11cy with respect to liability arising out of his interest in the Common 
Bements or Membership; \b) the insurer waives the right to subrogation undef the policy against 
any Owner or member of his Fam.;ty; (cl no act or omission by any Owner or member of his Family 
will VOid the policy or be a condition to recoveiy undef lhe policy: and (d) if. al lhe time of a loss 
under the pohcy Ir.ere 1s other insurance m the name of the Otrner covering the same risk covered 
by tfle policy. the Asscoanon's policy provides pnmary rnsurance. 

ARTICLE13 
MORTGAGfF PROTECTION CLAUSE 

In Df'der to induce FHA VA. FHLMC. GNMA and FNMA and any other governmental 
agency or other MOf1gagees to partiopate Wl the finanoog of the sale of Unets within the Properties. 
the fotrowrng proviSiOlls are added here!O (and to !he extent these added provisions oonftid with 
any other provisions !)f lhe Dedaral!On, these added proviSiOns shal control): 

(a) Each Etig1ble Hokier. al ils written iequesr, is entmed to writlen notification 
from the Assoc•at1on of any default by the Mortgagor of sodl Unit in the pertoonance of such 
Mortgagor's obhgattons ender lh.tS Ded.aralion. the Articles of ll'ICOf'(Xll'Clt or lhe Bylaws, wtlict1 
default is !Y.Jt cured within !htrty (30) days after the Associalioo learns of such default. For 
purposes of this Dec!aratJoo. •first Mortgagew shatl mean a Mortgage with first priority over other 
Mortgages or Deeds of Trusl on a Unrt. and "first Mortgagee· shall mean the Beneficiary of a lirSt 
Mortgage. 

{bl Each 0!N11ef, mduding every firsl Mortgagee O: a Mortgage encumbering 
any Unit which obtains trtle lo such Unit pursuant to the remedies provided in such Mortgage, or 
by foreclosure of such Mortgage. or by deed or assignment 1n Neu of foredosure, shall be exem;>t 
from any ·ngh! of first refusar created or purported to be created by the Governing Documents. 
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(c:) Except as provided in NRS § 116.3116(2). each Bene6ciary of a first 
Mortgage encumbenng any Unrt wtnch obtains 1rtle lo such Unit or by foredosure of SUCh Mortgage, 
shall take bile lo such Unit free and dear of any claims of unpaid assessments Of charges against 
sudl Urn! which accrued pnor ta the acquisition of title to such lJnit by the Mortgagee. 

(d) Unless at least sOO}'-seven percent (6T%i of Eligible Holders (based upon 
one (1) vote for each first Mortgage owned) or-sixty-seven pereent (67%) of the Owners (other than 
Declarant) have g•ven their pnor written approval, neither the Association nor lhe Owneo; shaH: 

(1) subfect to Nevada nonprofit axporation law to the ooolraf)', by 
act a omission seek to abandon. partibon, alienate. subdivide, release. hypothecate. enasmber. 
sell or i.ansrer the Common Elements and the Improvements thereon which are owned by the 
AsSOClalion, pro ... 1ded ttlat the granltng of easements for public utitities Of foe' other pubic pu'JlOSeS 

consistent wrtti !he rmended use of such property by lhe Associalioo as provided in this Declaration 
shafl not be deemed a transfer wilhtn the meaNrlg of this clause. 

( 11) change !he method of detemMing the ob'igalioos. assessments. 
dues or other ct>arges which may be levied against an Owner. or the method of al:locating dis· 
tnbu~ons of hazard msurarice proceeds Of condemnabon awards; 

(111) by act or omission change. wan.oe or abandon any scheme of 
regulabo:is. or enrorcernent thered. pertaining to the arc:hiteduial design of !he exterior 
appearance of the Dwellings and other Improvements on the Units. the maintenance oflhe EJdefior 
Walls or common fenc:as and dnveways. or the upkeep of lawns and plantings in the Properties; 

(iv) fail lo maintain Fire and E.l(tended Coverage on any iosUrable 
Common Efements on a cunent replacemenl cost basis in an amount as near as PoSSibfe to one 
hundred percent 1100"{.) of the insurance value (based on current replac;emeot cost): 

(v) except as provided by any provision of NRS Chapter 116 
apphcable hereto. use hazard insurance proceeds for losses lo any Common Elements property 
for olher than !he repair. re~rernenl or reconstruction of such property: or 

(vr) amend those provisions or lhis Declaration or the Arfides of 
lnc:orporahon or Bylaws which proVlde for rights or remedies of firsl Mortgagees. 

(e} Eligible Hclders. upon written request. shall have the right to (1) examine 
the books and records of the Association during nocmal business hows. (2) require rrom the 
Association the submissron of an annual audited financial statement (without expense to the 
Benefioary. ITTsurer or guarantor requesting such statement) and other fioancial data. {3) rec:efve 
WTJ!ten nottce of all meetings of lhe Members. and (4) designate in writing a represenlative to 
attend an such meetings. 

(f) All Beneficiaries. insurers and guarantor.; of first Mortgages, w11o have filed 
a \ll/Tltlen requesl for such nobce with the Board :shall be given thirty (30) days' written notice prior 
to· < 1 ) any abandonment or tenrunation ot the Association: (2) 1he effective date of any proposed. 
matenal amendment lo this Dedatabon °' the Arbe1e$ oc By\<Jws; and (3) 1he effe<:live dale of any 
1errmnahon of any agreement for professional management of the Properties folowing a decision 
of the Owners to assume self-management CJlf the Oroperties. Such first Mortgagees shall be given 
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•mmediate ootJce (•I fellowing any damage {a the Common Elements whenever 1he cost cf 
reconstructt0t1 exceeds Ten Thousand Dollars ($10.000. 00); and (ii) when the Board IRams ol any 
ttlr10>atened condemnahon proceeding or proposed acquisilion of any portion of lhe Properties. 

i9) First Mor1gagees may. pnlfy or singly. pay taxes or oUlef" charges which 
are m defa~U and wh1dl may or have become a charge against any Coi1•101 E~neuts property 
and rnay pay any overdue premums on hazard insurance poboes. or scan new hazard insurance 
coverage on the lapse of a policy. for CorM10n Bements property. and fnl Mortgagees making 
such payments shall be owed 1mmedia1e reimbursement therefor from the Associabon. 

1r.i The Reserve Fund des.cnbed Kl Arttde6 above must be funded by regular 
scheduled monthly. quarterly. semiannual or annual paymeols rathef" than by large eldraoldinafy 
assessments 

(tl The Board shall require lhal any Manager. and any employee or agent 
the real. ma1n1am at an tunes fldehty bond c.:werage Which names the Associabon as an obtigee; 
and. at all 11mes from and after the end of the Declarant Cootrol Petiod, the Board shaflsecureand 
cause 10 be mamtamed m force al all times fide!ity bond coverage which names the Association 
as an obhgee for any Person handling funds or the Association. 

(J) When professional management has been previously reql.rired by a 
Benefioary, rnsurer or guarantor of a fir.>I Mortgage. any decislOll to establish seH-maoagement 
by the Assooation shall require the approval of at least sixty-seven percent (67%) of the voting 
power of the Assooal•on anrJ of the Board respectively. and the Beneficiaries of at leas1 fifty.one 
percent (51%) of the Eligible Hold~. 

{k) So long as VA is insuring or guaranteeing loans or has agreed la insure or 
guarantee loans on any portion of the Properties. then. plll'Suant lo ap.pkable VA reqUilement. fat" 
so Jong as Declarant shalt control the Associatioo Board. Dedarant shall obtain prior written 
approval of the VA for any malarial proposed: action which may affect the basic organizaton. 
subject 10 Nevada nonprofit COJpOration law, of the Associabon (i.e .. merger, oonsoidation. or 
d1ssciult0n of ihe Assooat100); dedication. cooveyance. or mortgage of the Common Elements: 
or amenornent of the provistOOS of this Dedarabon. the Articles of I~. Bylaws. or other 
document wtudl may have been preVIOUSfy approved by the VA:. provided that no such approval 
shall be required 1n the event that the VA no longer regularly requwes or issues such approvals at 
such tune 

In ackhllon lo the foregoing. the Board of OiredOfs may enter into such contracts Of 

agreements on behalf of the Assocation as are required io Ofder to reasonably satisfy the express 
apphc.able reqwrements of FHA. VA FHLMC. FNMA or GNMA or any similar entity. so as lo aUow 
for the pur-chase. insurance or guaranty, as lhe case may be, by such entities of first Moi1gages 
encurnbenng Units Each Owner hereby agrees that it wiff benefit ttle .Association and the 
Memb..!rsh1p. as a class of potenbal Mortgage bot 1 ooers and potential sellers of their Units, if such 
age-noes approve the Properties as a qualifying subdivision lJlldef- ttlE!1r respective poiicieos, rules 
and regulaltons. as adopted from time to time. Mortgagees are hereOy authorized to furnish 
information to the Boartl concemmg the status of any Mortgage eno.JfTlbenng a Unit. 
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ARTICLE 14 
DECLARANrS RESERVED RIGKT'§ 

Sec!1on 14.1 Declaranfs Reserved Rlghls. lviy other pnNision herein notwilhstand1119, 
pursuant to NRS §116 2105{1)(h). Dedaranl reserves. in its sole disaetion. tile following 
developmental nghts ;:ind other special Dedaranrs lighls. on the teems and oondibons and subjed 
to the exprrahoo deadlines. tf any. set forth below: 

(al RKJhl lo Complele lmprovemenls and Constructioo Easement. Dedarant 
resaves, for a penod te;rn1natmg on the f:fteenth (15th) anniversary of Recordation or this 
Declaration. the ngM. m Declarant's sole discrebon, to complete the construction of the 
Improvements on the Properties and an easement over the Properties for such purpose; prov;ded, 
however, that 1f Dedarant still owns any property in the Properties on such fifteenth (15th) 
anniversary date. then such right-: and reservations shall continue for one additional successive 
periOd of ten ( 1 O) years thereafter 

(b 1 Exercise or Developmental Rights. Pursuant to NRS Chapter 116, 
Deciarant reserves the nght lo annex all Of porboos of the Annexabie Area to the Community, 
pursuant to the provisions of ArtJde 15 hereof. for as long as Oeclarant owns any por1ion of the 
Annexable Area No assurances are made by Dedarant with regard to the boundaries of those 
portions of the Properlles which may be annexed or the order m whict'I such portions may be 
annexed. Dedarant arso reserves the !ight to Withdraw real property from tile Community. 

( c) Offices, Model Homes and Pi OI notional Stgns Oeclaraol reserves the right 
to ma1r:.11n signs. sales and managemeot offices. and models in any Unit owned Of' leased by 
Dedarant m the Propenies. and ~ns anywhere on the Common Elements, for so long as 
Dedarant owns or leases any Un1I 

(d) Appomtment and Removal of Directors. Dedarant reserves the right to 
appomt and remove a ma1only of the Board as set forth in SedJon 3.7 hereof, for the penod set 
forth therein during the Dedarant Control Penod. 

(e) Amendments. Oedaranl reserves the nghl to amend this Declaration from 
hme to time. as set forth m deta11tnSection17.7. below. during lhe time periocis set tonti theretn. 

(f) Aooontment aocl Removal of ARC. Ded.arant reseNeS 1he right to appoint 
and remo11e the ,O,RC. for the time period set forth in Section 8. 1, above. 

{g l !;asements Dedarant has rese1'Ved certain easements. and retated rights. 
as set fortn m this Declaration. 

( h) Other Rights. Oedarant reserves all other rights. pat1ers. and authority of 
Dedarant set forth 1n this Dedaralion. 1nduding, but not limited to. Arbde 16 below. and, to the 
extent not expressly prohibited by NRS Chapter 116. ~reserves all other rights. powers, and 
authonty. rn Dedarant's sole dtSCrabon, of a dedarant under NRS Ctiaple1 116. 

(1) Control of Enw Gates. Dedarant reserves the right. until the Close of 
Escrow of the last Unit m !he Properties, to unilaleralty conlrol all entry gates, and to keep all entiy 
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gates open clunng such hours established by Oeclarant, in its sole discrelioo. to accommodale 
Declarant's construction activitJes. and sales and marketing activities. 

{J J Reslnction of Traffic. Dedarant reseives the ngllt, until lhe Close of Esaow 
of the last U mt in ll'iP. Properties. to unilaterally restricl and/or re-route aU pedesbian and vehicular 
traffic within the PropertJes. in Dedarant's sole discretion. to accommodate Oedaranl's constn.Kiioo 
activ1fies, and sales and mal1<etlng activities; proVKled thal no Unit Shafi be deprived of access to 
a ded1catad street adJ<!cenl lo the Properties. 

(k> Poss;ble Future Common Recreation Area. Dedarant reserves the right, 
bu! nnt the obligation. in Dedaranrs sole and absolute discretion. until the Close or Esaow of lhe 
last Un11 m the Properties. to urulalerafty develop and c:omrey lo the AssOOatJon a commoo 
recreal1onal area W1 lh•n the Commumty ~which may but need not necessarily lllclude. and need not 
necessanly be J.m1!ed to. a tot lot. park. and/or pool) as a part of !he Common Elements of ttUs 
Community (and. m such event. the casts of maintenance and repair of the same shall be a 
Common Expense) 

Section 14 2 ExempllOO of Dedarant. Notwithstan<hng anyttling to the contrary in this 
Declara!IOn. the following shall appfy: 

ia) Nothmg in this Declaration shall limit. and no C>wnerorthe Association shaD 
do anY1hmg to interfere WT!h, the nght of Oedarant lo complete exca'Jalion and grading and lhe 
coostruct1on of Improvements to and on any portion oflhe Properties, or~oalter the roregoingand 
Declaranrs construction plans and designs. or to construct such additional ll'll>JOvements as 
Dedarant deems advisable 1 n the course of development of the Properties. for so long as any Unit 
owned by Dedarant rema11'1s unsold. 

(b) Thrs Declaration shall m no way limit the light of Oedarant to grant 
add1t1onal licenses. easements. reservalions and rights-of-way to itsett. to governmental or public 
authoot1es (mduC!mg without lmutation publrc ubtily oompanies), or to others. as ~om time to time 
may be reasonably necessary lo the proper development and disposal of Units; provided. however. 
that 1f FHA or VA approval is SOf.Jght by Dedaran!. then the FHA and/or lhe VA shall have the right 
10 approve any such grants as provided herein. 

( c) Prospective purdlasers and Dedarant shall have the right to use all and any 
portion of the Common Elements for access lO the sales facilities or Dedaranl and for placement 
or Dedaranrs signs. 

(di Without hmlting Section 14.1(c), above. or any other provisQi herein, 
Dedaranl may use any slrudures owned or leased by Oedarant. as model home complexes or real 
estate sales or management offices. subject to lhe time limitations set forth herein, after which lime. 
Declarant shall reslore the Improvement lo the coodition necessary for the issuance of a fmal 
cert1ficale of occupancy by the appropnale governmental entity. Any garages which have 
converted into s.a les offices by Dedarant shall be converted back to garages al the lime of sale to 
a Purchaser of such Umt 

{el All or any portton of the rights or Dedarant in lhiS Declaration may be 
assigned by Dedaranl to an)' successor Ill mleresl by an express and written Recoroed 
assignment which speofies !he nghts or Dec!arant so assigned. 
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ff) The prior wntten approval {which shall not be unrea:sonabty withhe1d) of 
Oedarant. as deveklpef of lhe Properties, shall be required before any amendment to the 
Declaration affectmg Dedaranfs rights Of interests (including, without Iii 1 ila rion. this Article 14) can 
be effective 

(gl The rights and reservations of Declarant referred to herein, if not eartier 
lerrninated pursuant to the Dedaratioo, shall temmate on the date set forth in Section 14.1(a) 
above. 

ARTICLE15 
ANNEXATION 

Section 15 1 Annexation of P1opt:itV. Dedarantmay. but shaanolbe required to, at any 
time or from time to lune. add to the PropertieS covered by lhis Dedaralion all or arrt portion of the 
Arme(;31J4e Area then owned by Dedarant, by Recording an annexation amendment \Annexation 
Amerdment•) with respect to the real property to ~ annexed ("Annexed Property"). Upon the 
recording of an Annexation Amendment covering any portion of the Anne~ Area and containing 
the f]rOviSIOrls set forth herein, the eoo.ienants. conditions and restrictionS contained in this 
Oedaration shall apply to the Annexed Property lf1 the same manner as if the Amexed Property 
were ongmalty covered m this Declaration and originaly constibJted a poltiorl of the Original 
Property; and thereafter. the ng.hlS. privileges. dubes and liabilities of the parties to this Dedaration 
wrth respect lo the Annexed Property shall be the same as Mttl respect lo the Original Property and 
lhe rights. obbgations, pnvileges, duties and liabilities of the Owners and occupants of Unifs within 
the Annexed Property shall be the same as those of the CMners and occupants of Units originally 
affected by this Oedarabon. By acceptanc:e or a deed from Dedarant conveying any real property 
located in lhe Annexable Area (&hibit ~ hereto). in the event such real property has not 
theretofore been anne1eed to the Properties encumbered by this Dedaration, and whether Of not 
so expressed m such deed. the grantee thereof covenants Iha! Oedarant shall be fully empowered 
and entitled (but not obligated) al any lime thereafter, and appoints Dedarant as attorney in fad. 
in accordancewith NRS§§ 111 450and 111.460,of suehgranteeand hissucmssorsandassigns. 
b unilaterally e1eecute and Reax-d an Annexation Amendment. annexing said real property lO the 
Community. in the manner provided for in this Article 15. 

SectlOfl 15 2 AnnelC3bon Amendment. Each Annexation Amendment shall °""' 1rorm to 
the requiremenls of NRS § 116.2110. and shall include: 

ta) the wntlen and ~ ainsent or Dedarant; 

(b) a reference lo !his Declaration. whdt reference shall state the dale of 
Recordaboo hereof and lhe County. bcJol( and instrument number. and any other rele'lrant 
Recon:hng data: 

(cJ a statement that lhe provisOlS of this Dedaratlon shall appay to the 
Annexed Property as set rorth therein; 

(d} a sufficient desc:riptiOn of the Annexed Property; 

( e ~ assignment of an Identifying Nurrber to each new Unit aeated; 
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(f) 

(gl 
Annexed Property_ 

2 ~~,~~~ , .. v~·.tJw"'J 
~oc11 . . ' 

a reanocalion of the allocated interasls among all Units; and 

a descnpbon of any Common Elements created ily lhe annexation of the 

Section 15 3 FHA/VA Approval. In the event that. and for so long as. the FHA or VA is 
rnsunng or guaran!eemg loans (or has agreed ta insure or guarantee loans) on any portion of lhe 
Properties With respect to the initial sale by Dedarant to a Purchaser of any Unit. then a condition 
precetlent to any annexation of any property othef' than the Annex.able Area shall be written 
c:onfirmabon by the FHA or the VA that the annexation is in accordance with the development pla(l 
submitted to and approved by the FHA or the VA. provided. however, fflat such written confirmation 
sholl not be a cood1llon precedent If at such time the FHA ar lfle VA has ceased 1o regularty reqt.Ve 
or issue such wntten conlirmatlOflS. 

Section 15.4 01sda1mers Repm:ling Annexation. Portions of the Annexable Area may 
or may oot be annexed. and. if annexed. may be annexed at any time by Deaarant. and no 
assurances are made with respect to the boundaries or sequence of annexation of such portions. 
Anne)(at1011 of a parbon of the Anrtexabie Area shall not necessitate annexation of any other portion 
of the remainder of the Annexable Area. Dedarant has no obfigation fO annex the Annexabae Area. 
or any portion thereor. 

SecllOll 15 5 Ewa nsion of Anne~ Area· In addition to the pmyisions for annexation 
specified in Section 15.2. above, the Annexable Area may, from time to lime, be expanded to 
indude additional real property, not as yet identified. Such property may be annexed lo lhe 
Annexable Area upon the Recordation of a written instrument desaibing such real property. 
eicecuted by Oeclarant and all other owners of such property and conlaining thereon lhe approval 

of the FHA and the VA; provided, however. lhat sudl wrillen approval shall not be a condition 
precedent 1f at such time the FHA or the VA has ceased to regularly require or issue such written 
approvals. 

Section 15 6 Contraction or AnneJCat>&e Area. So long as real property has not been 
annexed to the Properties subject lo this Declaration. the Annexable Area may be contracted to 
delete such real property effective upon the Rectl'dation of a written instrument desalbiog such 
real property. executed by Oeclaranl and all other owners. if any. of such real property. and 
declaring that such real property shall thereafter be deleted from the~ Area. Such real 
property may be deleted from !he Annexab!e Al-ea without a vote of the Association or lhe approval . 
or conserit of any other Person. except as provide<t hefe1n. 

ARTICLE 16 
ADDITIONAL DISCLOSURES, DISCLAIMERS AND REI EASES 

Section 16. 1 Add100nal Disdosl ires and Oisdaimefs of Certain Matters. Wilhout limiting 
any other prov!Slon m this Dedaralion. by acceptance of a deed to a Unit each Owner (fo< 
purposes of this Section 16. 1. the term "'Owner" shall include the Owner. and the Owner's Family. 
guests and tenants). and by residing within lhe Properties. each Resfdent (for purposes ot thls 
Art!Cle 16, the term "Resident" shall indude eadl ResKlent. and the Resident's family and guests) 
shall concluswely be deemed to understand, and to have acknOWledged and agreed w. all of the 
following· 
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1 al that there are or may be major eledrical power system a:inl)Ollenls (high voltage 
transm1ss10n or d1stnbutl0fl hoes. transformers. etc.) presentty and from time lo time located within, 
adjacent to. OI" nearby the Properties (including. but not tmted to. the CooY00n Elements and/or 
the Uml). wh1ct1 generate certain electric and magnetic:: fields \EMP) aftlUOd them, and that 
Dedaranld1scla1ms any and all representations or warranties. express and•riplied, with regard to 
or pertaining to EMF. 

(b) Chat the Um! and the olher portionS of the Properties are or from time lo time may 
be localed· wi1h1n or nearby: ( 1) airplane flight panems or dear zones. and SUbjecl IO slgnfficant 
levels of airplane noise. and (2) rnajOr' roadways. and subject to significant leYels of noise, dust, and 
other 11u1sance resulbng from proximity to major roadways and/or vehides. Also, each Unit is 
located 1n proxmuty to streets and olhef Dwellings in lhe Community. and subject to substantial 
levels of sound and oose. Dedarant disclaims any and aD representations or warranties, express 
and implied. "'1th regard lo or pertaining to such airplane flight patterns or dear zones and/or 
roadways or veh1des or noiSe; 

{c} thal the Umt and other portions of the Properties are or may be nearby major 
regional underground natural gas transmssion ~· Dedarant hereby specifically disclaims 
any and alt representallons or warranties. eXJJffiSS and imptied. with regard to or pertaining to gas 
transmission lines. 

(d) Iha! the Las Vegas Valley contains a numberof earthquakefau!ts, and the Unit and 
other poftJons of the Properties may be located on or nearby an identifred or yet to be iderllified 
se1smu: fault hne Declarant specifically disclaims aoy and all repl"esentabons or warranties. 
express and 1mpl1ed. with regard lo or pertaining to earthquake or seismic activities; 

(e) Iha! construction or 1nstallatton of Improvements by Oeclaranl otte Ownefs, or 
lh1rd parties. and tor installation or growtfl or trees QI" other plants, may impair or eliminate the view, 
1f any. or or from a Umt. Dedarant disciaims any and all representatioos orwairanties. express 
and rmphed, with regard to oc pertaming to the impainnent or elimination of any exislinfl or future 
view; 

HJ that reSKieobal subdrvision and new home coostruc:lion is an industry inherenUy 
suh)eO ta vanat1ons and imperfecl!oos. Purchaser ac:knowW!dges and agrees that items which do 
not matenally affed safety or structural integrity shall be deemed •expeded minot naws· (including, 
but not limrled to reasonable wear. !ear or deteriorabon; shrinka!)e. swelling, expansion or 
settlement squeaking. peeling, ctupping. aacking, or fading; touch-up painting; minor ftaws or 
corredTVe work: and like item.; I and are not constructional defects. P\NChasel ack'lOW!edges that 
( 1) the finished COllStrucbon of the Unit and the Common Elemenls, wtlie wilhin lhe standan:ls of 
the 1ndusuy m lhe Las Vegas Valley. Clalk County. Nevada. and while in substantial complianc:e 
wilh the plans anrl s;:iecifications. w.U be subject lo expeded minor Haws: and (2) issuance of a 
Certificate or Oocupancy by the relevant governmental authority with jurisdictioo shall be deemed 
condusrve evidence that the re4evant Improvement has been built within such industry standards; 

(g) that 1nd00f' ~r quality of the Unrt may be affected. in a manner and to a deg"ee 
fll!.lnd 1n new cor.structtOn within industry standards. by particulates Qf volatiiles emanating or 
evapotaoog from new carpebng orO!herbuikfingmaterials. fresh painlorolherseafarltsorfinishes. 
and soon. 
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(h) that installation and maintenance of a gated COOVlUlity and/or any security device 
shall not create any presumptiofl Of duty whatsoever of Dedarantoc-Association (ortheinespedive 
officers. directocs, managers, employees, agents. and/or COOtraclols) with regard to security or 
protection of person or property wrtflin or adjacent to the Properties; 

(1) that the Urnt and other pclfbolas of the Properties are located adjacent or nearby to 
certain undeveloped areas which may contain various species of \Mid crealures (including. but not 
lrm1!ed to. coyotes and foxes). which may from time to time stray onto the Properties. and which 
may othel'Wlse pose a nuisance or hazard; 

(J} that Purchaseracknovvledges having received from Dedarant information regarding 
lhe zonrng designations and the designations in the master plan regarding land use, adopted 
pur.;uant to N RS Chapter 278. for the parcefs of land adjoining the Properties to the north, south. 
east, and west. together with a copy of the most recent gaming enterprise district map made 
available for public inspection by the jurisdiction in which the Unit is localed. and retated 
disclosures Dedarant makes no further representation. and no warranty (express°'~). with 
regard to any matters pertaining to adjoining land or uses thereof or to gaming uses. Purchaser 
1s '1efeby adVtsed Iha! tfle master plan and zoning ordinances are sutijed to change from time to 
tnTte If Purchaser desires addibonal or more current infonnation ronceming these zoning and 
gamng designabons. Purchaser should contact the City ot Las Vegas Plai11ing Department. 
Purchaser acknowledges and agrees that its decision to purchase is based solely upon Pl.r'chaser's 
own investigation and not 1;pon any mronna1)on provided by any sales agent 

(k) that Dedarant pr-esentty plans to deveq:> only those Lots which have already been 
releasec. for canslructlon and ~. and Dedarant has no obtigation with respect to l'utum phases, 
plans. zoning. or deve!opment of other real propetty contiguous 10 or nearby the Unit. The 
Purchaser or ONner of a Unit may have seen proposed Of conten1)lated residential and other 
developmenls whteh may have been illuslraled in the plot plan or other sales literature in or from 
Declarant's saies office, arni/Of' may have been advised ot the same in diswssions with sales 
personnel. however. norwithstanding such ~ plans. sales literature. or diSo.ISSicns or 
rei;>resenta11ons by sales personnel or- otherwise, Dedarant is under no nhligahoo to oonstruct sud1 
future or planned developments or units. and lhe same may not be built in the event that Dedaroot.. 
for any reason whatsoever. deodes not to budd same. A Purd1aser or Ownef is not entitled to rely 
1Jpon. and rn fact has not relied upon. the presurnptioo oc belief Iha! the same !Nill be built: and no 
sales personnel or any other person 1n any way associaled with Oeclafant has any authority to 
make .any statement contrary to the foregoing provtSions; 

ll) that resldenbal subdivision and new home a:>nstruction are subject to and 
accompanied by substantial levels of noise, dust. lraffic. and oUler construction-mlat@d 
Mnu1sances·. Purchaser acknowledges and agrees that it is ptn:hasing a Unit which is within a 
residential subdJV1s1on currently being developed. and that Purchaser will experience and aa:epts 
substanbal levels of constnic:tJon-related ""nuisance~;- until the subdiVISioo and any neigttxJriog land 
have been completed and sold out; 

(m) that Dedarartt shaD have the right. from time to time. in its sole discretion. to 
establish and/or ad1ust sales prices or p.ice levels for new homes; 

( 11 t that model homes are displayed for fflustralive purposes onfy. and such display shall 
not constitute an agreement or commitment on lhe part of Dec!arant to delivef the Unit in 
conformity wrth any model tlome. and any representation or inference lo the conbary ?s hereby 
expressly drsda1med. None of the decorator items and other items or furnishings (inciuding, but 
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not limited to, decorator paint colors. wallpaper, window lreatments. mimlfs. upgtaded carpet, 
decorator built-Ins. model home furniture, model home laodscaping, and the like) sllown instaDed 
or on display in any model home are included for sale to a Purchaser unless an authorized officer 
of Dedaranl has speaficalty agreed in a written Adderldum to the Pufcha:se Agreemefll to make 
specific items a part of the Purchase Agreement: and 

(O) that the Umt and other portions of the Properties are or may be localed adjacent to 
or nearby a sctiool. and sdlool bus drop off/ptdwp areas, and subject to lewls of noise. dust. and 
other nuisance resulting from or related to prol<irrity to such school at'ldior sdlool bus stops; and 

(p) that some. out not all, Units. are large enough to accommodate parking of a 
recreational vehicle <-RV-) Oil the Side yafd area of the Unil. StJbieci to aft resb ictiol IS set forth in 
the Dedaration. If a Purchaser desires to purchase a Unit suttable for aa:omrnodating parking of 
an RV on the Unit. 1! !S solely the Purchasef's responsibility and obliga6on to specifically eo11fd111 

and 11erify with Declarar.l in a wntten addendum bJ the F\.wchase Agreemenl whether the Unit 
being purchased may leg1t1matety aa:ommodate parking of ao RV. subject to aa use and oUler 
r"'SlndlOl'IS set forth m the Declaration; and 

(q) that Oedarant reserves the right. until lhe Close of Escrow of the last Unit in the 
PropertlP.s. to unilaterally control the entry gale{s), and to keep al such entry gate(s) open during 
such hours established by Dedarant. in its so&e discretion, to accommodate Declaranrs 
C011$tnlcbon actMl!es, and sales and maiketing activibes: 

(r) that Declarant reserves the right, until lhe Cbse of Escrow of the last Unit in lhe 
Properties. lo un1lalerally restrict and/or re-route all pedestrian and vehiculsr traffic within lhe 
Propertres. 1n Oedaranrs sole disae!ion. to acm nmodate Oeciairant's eonstruetion activities, and 

sales and marketing activities; pl"OVW:Sed that no Unit shall be depri\led of access to a dedicated 
street adjacent ta the Properties; 

(s} that Dedarant reservesaUotherrighls, powers, and authority ofOedarantsetforth 
rn this DeciaratJon. and. to the extent not expressly prohibited by NRS Chapter 116, fur1hef 
reserves all other nghts, powers, and authority. in Oedarant's sole disaelion. or a dedarant under 
NRS Chapter 116 (mcludmg. but not ne<:ess.arity limited ta, all special dedaranrs rights referenced 
m NRS § 116.1~0385); 

(t) that Dedarant has reserved certain easements, and related rights and powers, as 
set forth in this Oedara00n; 

(u) that there are presentty and may in !he future be a water reservoir site and/or other 
addibanal walef" re!ention facilities localed nearby or adjacent lo, or within the Community, and the 
Community 1s located adjacent to or nearby major water and drainage channels (induding, but oot 
necessarily hmited to. the Naples Channel}. major washes. and a majof water detenlion basin (all 
or the foregoing. collectnlely. ~o.anner ). the ownership. use, regulation. operation. maintenance, 
improvement and repair of which are not within Declaranfs cot 1bol, and over which Dedarant has 
rio 1un5d1ctKJn or authonty. and. Ill connection thelewith: (1) the Channel may be an attradive 
nuisance; (2) maintenance and use of the ~ may involve various operations and 
appllcabOns. 1ncludmg (but not necessarily limited to) noisy eledtic. gasoline or other power driven 
vehldes and/or equ1pmen1 used by Channel mamlenance and repM personnel during various 
times of the day. 1nclud1r.g. without limitation. early mornHl{I al'ld/or late eYenil og hows: and (3) the 
possibility or damage to Improvements and property on lhe Propertjes, particuCariy in the event of 
overfla.v of water or other substa:1ces from or related lo the Channel, as the result of nonfunction, 
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malfunction. or overtaxing or !he Channel or any ottler reason; and (.() any or all of the foregoing 
may cause lflCOflvenience and disturbance to Purchaser and other per.>ons in or near lhe Unit 
andlor Common Elements. and possible injury to person and/or damage lO property. 

Secuoo 1 6 2 Disd.airners and Rele;;ises As an additional material inducement to 
Declarant 10 sell !:he Urvt to Purchaser. and wrthout lllTllting anr other prtMSiorl in lhe Purchase 
Agreemenl. Purchaser (fOf itself and all persons daimiog under or through Put:haser") 
adcnowtedges Cilld agrees {a) lhat Dedarant speofically disclaims any 3nd al representations and 
wanarrues. eXP£eSS and implied. with regaro to any of the foregoing disclosed or descnbed matters 
{other than to the eldent expressly set fofth in the foregoing disclosures); and (b) fully and 
unconditionally releases Dedarant and the Association. and their respedive officers, managers. 
agents. employees. suppbefs and c:ootraclOfs, from any and all loss. damage or liability (induding. 
but not hm1ted to. any claim for nuisance or health hazards) related lo or arising in conneclion with 
any disturbance. mcom1ernence, injury, or damage resUting from or pertaining toal and/or any one 
or more of the condillons, activities. and/or occurrances desaibed ifl the k>regoing portions of this 
Dedarat1on 

ARTICLE 17 
GENERAL PROVISIONS 

Section 17 .1 Enforcement Sl.lbject to Section 5.3above. the Governing Documents may 
be enforced b}' the ~sooation as follows: 

{a~ Breach of any of lhe provisions a>l'ltained in lhe Declaration°' Bylaws and 
tt .e continuabon of any such breach may be enjoined. abated « remedied by appropriate legal or 
equitable proceectmgs instituted. in compliance INith app6cabie Nevada law, by any <Nmer, 
1nciud1ng Dedarant so long as Oeclarant owns a Unil by the Associatioo. or by the successors-in--
1nterest of the Assooabon. Any judgment rendered in af'tj action or proceeding pursuant here!o 
shall indude a sum for attorneys' fees in such amount as the court may deem reasonabJe. in favor 
or lhe prevailing party. as wen as the amount of any delinquent ~l interest thereon. costs 
of collectlOll and court costs. Each Owner shaR have a right of action against the Assodaooo fur 
any matenal unreasonable and contrnuing failure by the Association to oomplywith lhe material and 
substantial prov1slOflS or lhrs Dedaratioo, or of the Articles or Bylaws. 

tb} The Association further shall have the right to enforce the obligations of any 
Owner under any matenal prolflSioo of tilts Oedaratiofl. by assessing a ~ rine as a 
Speoal Assessment against such Owner or Resident. and/a suspending !he right of such Owner 
lo vote at meetings of the Association and/or the right of the Owner or Resident to use Common 
Elements tother than .ngressand egress. by the mostreasonabfy direct route. lo lhe Unit), subjecl 
to the following 

(1 > the person alleged to have viola!ed the material provision of the 
Dedarall0'1 must have had written notice (either actual or COflStrudive, by inclusion in arry 
Rerortled document) of the proviskln for at least thirty (30) d:rys before lhe alleged vioiatioo; and 

{11) such use and/CJ( voting suspeOSD1 may not be imposed for a 
oefiod longer man thirty {301 Clays per viOOtion. provided that if any such violation continues for a 
peood of ten ( 1 O) days or more after notice of such violation has been given to such Owner or 
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Resident. each such continuing violation shall be deemed to be a new violation and shall be SUbject 
to the unposruoo of new penalties: 

{rii) notwtthstandilg the begoil 11J. each Owner shall have an 
unrest.. ided nght of ingress and egress to his Unit by lhe most reasonably direct route Olo'ef" and 
aaoss the reJevant streets; 

(iv) no fine imposed under this Section 17.1 may exceed the 
maximum amount(s) permitted from time lo time by~ pra..isio.1ofNRSChapler116 tor 
each failure to oomp1y. No fine may be imposed until the CNmel or Resident has been afforded the 
right lo be heard. rn person, by submission of a written slak:met•l or through a repmsentative. at 
a regularly noticed hearing (unless the viOtalion is of a type that substantiaay and i11•11ri11eillly 
threatensthebeallh.safetyandforwettareoftheOwnersandCommimiiy,inwhichcase.theBoan::l 
may take expedited action. as the Board may deem reasonable and appropriate under lhe 
circumstances. subject to the limitations se! fo:th in Section 5.2(b~ abcwe); 

(11) 5Ubted ro Section 5.2(c)(iii) above, if any such Special 
Assessment imposed by the Association on an Owner or Resident by the Association is not paid 
within thirty (30) days aftoc written notice of the imposition tteeof. then such Special Assessmenl 
shall be e<1forceable pursuant to Art>Cles 6 and 7 above; and 

(vi) subject to Sectior. 5.3 above, and to applicable Nevada law 
(which may first reqwre mediatioo or art>ibatiun). the Association may also take Pficial action 
against any Owner Ol' Resident to enfon:e compliance With provisions of !he Governing Doc:umen.ls. 
or other obligations. ()(to ootain damages ror noncompliance. all IO lhe fullest extent pennitleO by 
law. 

(c) Respons!hiity for VIOiations. Should any Resident violate any malreWial 
provision of the Rules and Regulations or Dedaration, or shoukt OOf Resident's ad. 011ission or 
neglect cause damage to the Commoii Semel rls, then such violation, oct. 01lissiol 1 or neglect shall 
also be constdered and healed as a violation. act. °''~or neglect of the Owner or the Unit in 
which the Residenl resides. Likewise, should any guest of an Oiiwneror Resident c:ooinlit any such 
vdabon or cause such damage to Common Elemel Its, such violation, act. omissiol 1 or neglec;t shall 
also be consJdered and treated as a viola00n. act. omission or neglect d the Owner or Resident. 
Reasonable efforts first shall be made to resolve any aBe ged ma&eriaf violation. or any dispi de, by 
fnefld'Jy dl'SCUSSIOO or informal mediation by the ARC°' Board (andfcr mutualy agreeable or 
statutonly authonzed lhird party mediator). in a •good neighbr' manner. Fnes or suspension of 
ltOting pnvtleges shall be utihzed only after reascna!Me elror1s to resolve the issue by friendly 
dtSCUSSIOl1 or mformal mediation have failed. 

!d> The result of every act OI' omission whereby any or the provisions contained 
1n lhi's Dedarabon or the Bylaws aie materialty violated in whole or il part is hefeby declared to be 
and shall consbtute a nuisance. and every- remedy alowed by law or equity against a nuisance 
either publcc or private shall be appecable against f!Ne1Y such result and may be exercised by any 
Owner. by the AssociallOn or its suc:cessors-in-ir1terest. 

(e} The remedies hereUt provided for breach of the provisions contained i'l lhis 
Dedaratioo or in l!':e Bylaws shall be deemed cumUative. anct none ot such remecfies Shall be 
deemed exdus1ve 
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{f) The failure of the Association to enforce any of lhe provisions contained in 
this Declaration or m 1he Bylaws shatl not constitute a ~r of the right to eufoice the same 
ttlereafter. 

{ g I If any Owner. his Family. guest, licensee. lessee Of invitee viiolates any such 
prov1s1ons, lhe Board may impose a reasonable Special Assessment upon such Owner for each 
vllllatian and. 1f any such Speoal Assessment is not paid or reasonabty disputeO in writing lo the 
Board {in which case. the d1spote shall be subject to reasonabe attet'J1)1s at res£Jlution ttvoogh 
mutual d1scuss100S and mediabont within thirty (JO) days after writleo notice ot the imposition 
ttiereof. then lt1e Board may suspend the vomg pOvileges of such ~. and SUCh Special 
Assessment shall be collectible ff1 the manner prow:led hereunder. but the Board shall give such 
Owner appropnate Notice and Hearing before 1nvoloog any such Speaal Assessment or 
suspenSlon 

Section 17 2 Severabijj!:t. lm•alidabOn of any provision of this Declaration by ;uclgment 
or cour1 order shall in no way affect any other pnMsions, which shall remain in fufi force and effecL 

Section 17 '.i Tenn The c:oven31lls and restnctions of this Oedaration shall nm with and 
bind the Pro~s. and shall mure to the benefit of and be enfon::eable by lhe Associabon o.- the 
Owner of ariy land su~ lo this Oedaration. ltle!r respecm:e legal representatives, hen. 
sucoess1ve Owners .;'md assigns, unbl duly terminated in accordance with NRS § 116.2118. 

Section 1 7 4 lnternretabon. The provisions of lhis Declaration shall be liberally construed 
to effectuate 11s purpose of c:-eating a unifunn plan for the development of a residential comrn..rnity 
and for the mamtenance of the CollYnon Elements. The artide and section headings have been 
1nser1ed for convernence onfy. and shaU not be considered or referred to in resolving questions of 
interpretation or construcllon. Unless the context requires a contrary construction. the singular 
shall 1ndude the plural and the pli.al the singular. and the masculine. remnne and neuter shall 
each indude lhe nlaSQJhne, femmioe and neuter. 

SectJon 1 7 .5 Amencjment Except as otherwise provided by !his Declaration, and except 
1n cases of amendments that may be executed by a Oedarant. this Dedaration, including the Plat. 
may only be amended by both· (a) the vote and agreemeot of Owners constituting at least .si>rty­
seven percent (67% J of lhe voting power of the Association. and (b) the written assent or vote of 
at least a ma1onty of the 1otal vot1og pow-er of the Board. Notwilhstancling the foregoing. tem'ina­
hon of this Dedaration and any of !he following amendments. to be effective, must be approved 
1n wnllng by the Eligible Holders of al least f:wo.thirds (213) of the first Mortgages on atl of the Units 
1n the Properties at the time of such amendment OI tennioabon. based upon ooe ( 1) vole for each 
first Moogage owned 

(a) Any amendment which affects or purports to affect the validity or pOority of 
Mortgages or the nghts or protection granted to Beneficiaries. insurers and 9lJaralllas of first 
Mortgages as provKSed in Articles 7. 12. 13, 14 and 16 hereof. 

(bl Anyamendmentwtuchwouldnecessitateal\Aortgagee,aftenthasacquired 
a Umt through foreclosure. to pay more than its proporlionate share of any unpaid assessment or 
assessments acauing after such fcredosure. 

(c) Any amendment which would or a>uld result in a Mortgage being~ 
by forfeiture. or in a Umt not berng separately assessed for tax purposes. 
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(d l Any amendment ~ting lo the insuraoc:e prcvisloos as set out in Artide 12 
hereof. or to the appl1cal10r1 of insurance pmooeds as set out in Artide 12 hereof. or lo lhe 
disposition of any money received in any laking under rondemnation proceedings. 

~ e) Any amendment which would or could result in termination Of abarrdonmenl 
of the Properties OI" subdrvtStOn of a Unit. in any mannel' inconsistent with the provisions of this 
Oedaranon 

(f) Any amefldment which woJd subject any OMler '° a right of first refusal 
Of otner such restncbon d such Um is proposed to be sold. transferred or olherwise conveyed 

(g ! Any amendment materially and substantially al'fecting: {i) voting rights; (c) 
nghts ta use the Common Elements; {1il) reserves and responsibility for mainlenance, repair and 
replacement of the Common Elemenls; (iv)~ of Units; (v) estabtishmeotof self-management 
by the Assooabon where professional management has been required by any Beneficiary, inslRf 
or guarantor of a first Mortgage; (VI) boundaries of any Unit; {vi) Dedaranfs right and power to 
annel! or de-annex property to or from the Properties; and (viii) assessments. assessment liens. 
or !he subordination of such hens. 

Notwithstanding the fcx-egoin;i. if a first Mortgagee: who receives a written request from tile 
Board to approve a proposed termination, ameodmenl or amendments to the Declaration does oo 
deliver a negative respol"lse io the Board within thirty (30) days of the maiting of such request by 
the Board, su::h first Mortgagee shall be deemed to have approved the proposed termination, 
amendment or amendments. Notwithstanding anything contaiood in this Dedaratioo lo the 
contrary. nothing contained herem shall operate to allolN any Mortgagee to: {a} deny or delegate 
control of the gene1al admirnstrahve affarrs of the AssociaUon by the Members or the Board; (b) 

prevent the Assooation or the Board from commencing. intervening in or settling any litigation or 
proceeding. or tc) prevent any trustee or the Association from receiving and distributing any 
proceeds of rnsurance. except pursuantto NRS §§ 116.31133 & 116.31135. 

A copy of each amendment shall be certified by at leaSt tWQ \2) Officers. and the 
amefldrr.ent shall be eHecbve when a Certificate of Ameodment is Recoroed. The Certificate. 
signed and swcm to by at 1eas1 two (21 Officers, that lhe ~number or Owner.> have either 
voted for or coose-nted m wr1bng to any tenninabon or amendment adopted as provided abolle. 
when Recorded. sf iall be condusNe evidence ol tha! fact The Assaciahon shall~ in its files 
ltte recoro of all su::h \'oles or wntten consents for a period of at least fOlX ( 4) years. The certificate 
reflecting any terrmna1100 OI" amendmenl wt\ld1 requires the written consent of. arrt of !he 8igible 
Holders shall tndude a certificallOO that lhe reql.llSite approval of the E~ Holdefs has been 
obtamed Until the first Close of Escrow for the sale ot a Umt. Dedatant shall have !he right to 
terminate or modify lhts DedarabOO by Recordafion or a supplement hereto setting forth such 
1errr::nat10fl or mochf1cabort 

NotwJthstanmng au of the toregoiog. for so long as Dedaram OW115 a Lot or Unit. Dedarant 
shall have the power from time to lime to unialerally amend ltis Dedaration lo correct any 
SO"lVel"lef's errors to danfy any arnb.guous provisjon. to modify Of supplement the EJr.ilibits hereto, 
to make and process 11lrough appropriate governmental author:ly, minor revisions to the Plat 
deemed appropnale by Dedarant in its dlSCretiorl. and otherwise to ensure that the Oedaration 
conforms with requiremenis of appbcable law. Addibonally. by ao:eptance ol a deed from 
Dedarant conveymg any real property located in the Annexable Area (Exhibit "8") hereto. in lhe 
event such reai pro'"lefty has not theretofom been annexed to the Properties encumbered by this 
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Dedaration. and whether Of not so expressed 1n such deed. the grantee ~covenants that 
Oedarant shall be fully empowered and enlitled (but not obligated) at any time thereafter. and 
appants Dedaranl as attorney tn fact. 111 accordance with NRS §§ 111.450 and 111.460, of such 
grantee and his !Ou~ and assigns. to unilateral)' exea.ne and Record an Annell:ation 
Amendment. adding satd real property lo the Community. in the mar-.-ier provided for in NRS § 
116.2110 and in Artide 15 above, and to make and process through appropriate governmental 
authonty. any and all :nrnor revrsK>Os to the Ptat deemed appropliate by Oeclarant in its ~ 
discretion. and eacn and every Owner. by acceptance of a deed lo his Unit, covenants to :stgn such 
fi;rther documents and to take such further actions as to reasonably ~t and consummate 
the foregoing. 

Section 17 6 Notice of Change to Governing Documents. H any change is made to the 
Governing Documents. the Secretary (or other designated Officer) shaU. within 30 days after the 
change !S made. prepare and cause to be hand-delivered or sent prepaid by United States maa to 
the mailing address of each Unit or to any o~ mailing address designated in writing by the 
Owner. a copy of !he changes made_ 

Section 17 7 No Public RiQht or Dedication. Nothing conlained in this Oedaration shall 
be deemed to be a gift or dedication of all or any part of the Propet1ies lo lhe pubfic, or ror any 
pubhc use 

Section 17 B C'.onslrudJve No!Jce and Acceolcmce- Evef)' Person who owns. QCCt op· es 
er acquires any nght. title. estate or interest in or 10 any Unit or other portion of the Properties does 
hereby consenl c>nd c19ree, and shaU be o:indusiYely deemed to have conse111ed and agieed, to 
every hm11atn:•n. restnctlOfl. easement. reservatJon, conditioo ~ covenant contained herein, 
wtiether or not any reference to these res1Tic11oos is contaioed in the instrument by which such 
person acquired an interest in the Properties. Of' any portion lhereol. 

SectlOll 17 9 Nor1ces Arly notice permdted or required to bedelivered as provided hef'0tO 
shall be m wnt1ng and may be ~iverecl either personalJy or by rroail. If delivery is made by mail, 
Lt shall be deemed to have been aetrvered three (3) business days aftef' a copy of lhe same has 
been deposited in the Urn!ed Stales marl. postage prepatd . .addres.sed to atry person at lhe address 
given by such person to the Associabon fur the putpose of sennce ct such nobc:e. or to the 
restt:rence of sucn persvn 1r no address has been given to the Association. Such address may be 
changed from tune to lime by nobce in writing to the Assoaation. 

Section t 7 10 Pnonlles and lng:insisteooes. The Governing Documerlts shan be 
construed to be consistent with one another' lo the extent reasooably possibte_ If there exist any 
1rreconcirable conntcts or inconsistencies among the Goveming Documents. the terms and 
pro111sions of this Dedarabon shall prevail (unless and to the extent only that a term of provision 
or this Declaration fails to oomply with applicable provisioo of NRS Chapter 116. In the event of all)' 

1nconsrstency between the Artrdes and Bylaws. the Artides shall prevail. In ~event of any 
rncons1stenc:y between lhe Rules and RegUlalions and any other Governing Document, lhe other 
Governing Document shall crevail. 

Section 17 11 Limited Liab1litv. Except to lhe extent, if any. expcessly prohibited by 
applicable Nevada law. none of Dedarant. Associatioo. ar'ldfor ARC. and nooe of lheiT respective 
directors. officers. any committee represenlatives. ~.or agents, shalt be liable to any 
Owner or any other Person fOI" any actioo or for any failure to ad with respect to any matter if the 
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action taken or failure to act was reasonable or in good faith. The Associationshafl indemnify every 
present and former Officer and Director and every present and former committee representative 
against au l1abilil1es incurred as a result of holding such office. to the full extent permitted by law. 

Section 17. 12 BU$illeSS of Dedarant. Excepl to the extent expressly provided herein or 
as required by applicable provision of NRS Chapter 116. no PfOllision ol ttlis Declaration shalt be 
applicable to limit or prohibit any act of Oedarant, or its agents or repmsentatives, in CXlMedion 
with Qr mod'ental to Dedaranfs improvement and/or deYelopmeflt of the Properties, so long as any 
Unit therein owned by Dedarant remains unsold. 

SectlOf1 17 l J Compliance With NRS Chaoler 116. It is the intent of Dedarant and the 
D>mmumty that !his Dedaration shall be in all respects consistent wdh, and not in violation ot. 
applicable proviSiOOSof NRS Chapter 116. In the event arry provisionollhis Declaration is round 
to trreCOOOlabty conflict with Of I/date such applicable IM'Qlrision of NRS Cllaptef 116. such 
offenct•ng Dedarat1011 tyCNISIOfl shall be deemet:I automabcaly mod!fjed or severed herefrom to the 
mm1mum extent r.ecer..sary to r~ the ineconcilable conl'lict wrth « vtolatiorl ol lhe applicable 
provlSIOf1 of NRS Chapter 116. Notwrthstanding the forego4ng or any other provision set forl1h 
herein. if any omvislOll of Senate &It 451 (1999~ should. in lhe future. oo rema\led or made less 
btJrdensome {from the perspectio.e of Oeclafant). as a matler of law, tt1efl the futu-e d1ange in SUd1 
provaslOll shall automabcally be deemed to have been m<!de and reflected in lhis Dedaration. 

IN WITNESS WHEREOF. Dedarant has executed this Declaration the day and year first 
wnnen aoove 

DECLARANT: 

PERllA-811. T. 
a Nevada crxporalioo 

.,~~ 
Daniel Schwartz~ nt 

STATE OF NEVADA ) 
) SS. 

COUNTY OF CLARK } 

This instrument was acimowiedged before me on this c} '} day of February, 2000. by 
DAN 1EL SCHWARTZ. as President of PERMA-BIL T. a Nevada corporation. 

My Commission Exprres: 
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ORIGINAL PROPERTY 

ALL THAT REAL PROPERTY SITUATED IN THE COUNTY OF CLARK. STATE OF NEVADA. 
DESCRIBED AS FOLLOWS 

Lot Thirteen (13) 1n Block One (1~. ~ shown by final map of 
CONQUISTAOORJTOMPKINS ~UNIT 1. on file in Book 92 of Plats, Page 68, 
Office of the County Recoroer, Clart County. Nevada; TOGEniER WITH a non­
exclusrve easement of mgress. egress. and enjoyment of Conwnon Elements of the 
Properties (as said terms are defined and egress O'•er and across the entry area 
and pnva!e streets of NAPLES, and a non-exdusive easement of use and 
enioymenl of the Common Elemeols thereof (subjeci: to and as set roott in the 
foregoing Dedarat!Oll. as the same from time to time may be amended and/or 
supplemented by 1nstrumenl recorded in the Office of the County Recorder of Clark 
County. Nevada) 
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[ALL. OR ANY PORTIONS FROM TIME TO TIME UAY. BUT NEED NOT 
NECESSARILY. BE ANNEXED BY DEa..ARANT TO THE PROPERTIES] 

PARCEL 1 

All of the real property as shown by final map or CONQUISTADORITOUPKINS - UNIT 1. 
oo ftJe in Book 92 of Plats. Page 68, Office of the County Recorder or Ctark County. Nevada; 

(EXCEPTING THEREFROM ONLY Lot Thirteen {13}. in Bloc:kOne ( 1 }, of NAPLES, 
as Shown by said final map or CONQUISTAOORITOMPKJNS - UNIT 1). 

PARCEL2· 

All or the real pr.Jperty in CONQUISTADOR/TOMPKINS - UNIT 2. as Shown by tinm map 
~f on file in Book 93 of Plats, Page 1, Office of the County Recorder of Clark Comty, Nevada. 

PARCEL3 

All of the real property 1n COHOUISTADORITOMPKINS ·UNIT 3. as $ll(WnJ by final map 
thereof on file 1n Book _ of Plats. Page_. Office of the COi.Ry Recordef' of Clark Ctulty, 
Nevada 

(NOTt· OECL.ARANT HAS SPECIFICALL V RESERVED THE RJGHTFROM TIME 
TO TIME TO L"NllATERALL Y AOO TO OR IAOOtFV OF RECORD All OR NiY 
PAATS OF THE FOREGOING AND10R ATTACHED DESCRIPTIONS] 

When Rea:K'ded, Return to: 

WILBUR M. ROADHOUSE. ESQ. 
Goold Patterson OeVore Ales & Roadhouse 
4496 South Pecos Road 
Las Vegas. Nevada 89\21 
(702) 4J6..2600 

a..AAK COtM'Y, NEVADA 
.JUDITH A. V,l,N()E\/ER. flECOf!OER 

RECOflOEO AT REQUEST OF: 
I.I RDADl-0.JSE 

eJ-e1-2001.11 is:11 JSB 11 

flOOK: ~%~11 
FEE: .00 
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--------
ANNEXATION AMENDMENT 

NAPLES 

..... 

REFERENCE lS MADE 1o that certain Declaration of Covenants, Conditions arid 

~esbiciions and Reservation of Easements for NAPLES ("Declaration"}, recorded March 

7, 2.000, as Instrument No. 00911, in Book 20000307, of the Official Records, Clart: County 

Recoi'der, Clark County, Nevada. 

Pursuant to Article 15 of the Declara5on, Declarant PERM.A BIL T, a Nevada 

cor]XJration, hereby annexes, to the real property currenUy covered by the Declaration, 1he 

real property described on Exhibit ·1 • hereto \Armexed Property"). 

Upon the recordation of th is Annexation Amendment, the covenants, conditions and 

restrictions and reservation of easements contained in the Declaration shall apply to the 

Annexed Property in the same manner as if the Annexed Property originally had been 

covered in the Declaration and constituted a portion of ths Original Property. Upon said 

r~ation, the rights. privileges, duties 200 liabilities of the parties to the Declaration with 

regard to the Anner.ed Property shan be the same as with regard to the Original Property, 
. ' 

and the rights, obligations, privileges, duties and riabilities of the OWners and occupants of 

Units within the Annexed Property shall be Iha same as those of the Owvners and occupants 

of Units Within the Original Property. 

The Identifying Number of each Unit in the Annexed Property is the unit number as 

shown on the Plat The additional Qxnmon Am.a, if any, creatad by the annexation of the 

Annexed Property also are as shown on 1he Plat or as set forth In the Declar..otion. The 

allocateci interests among an Unlts in the Planned Community covered by the Declaraiion 

Station Id :YGYV 

CLARK, NV Page 1 of3 Printed on 12/19/2014 2:25:14 PM 

Document: CCR MOD 2000.1208.19 
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shall be as set forth in the Declaration. Each Unit shall have an equal prorated share c.f the 

liability for Common Expenses, and each Unit shall have one vote in the Association. 

Upon the recordation of this Annexation Amendment, the Annexed Property shall 

become, and shall 1;1ereafter be, subject to the provisions of the Declaration, including, 

without limitation, the duty to pay assessments as set forth therein. 

Capitalized terms herein not otherwise defined shall have the meanings set forth in 

the Dedaration. 

!N WITNESS WHEREOF, Declarant has executed this Annexation Amendmsnt as 

of this 6th day of December • 200..!!__. 

DECL.ARANT: 
PERMABILT, 
a Nevada corporation 

By:~~ 
RUTH OCROA, Vice President 

STATE OF NEVADA ) 
) SS. 

COUNTY OF CLARK ) 

This instrument was acknoWiedged before me on this 6 th day of 

December , 2000, by RUTH OCHOA, as Vice President of PERMABILT, 

a Nevada corporation. 

[sean, NOTARY PUBLIC 

-2-

CLARK,NV Page 2 of3 Printed on 12/19/2014 2:25:14 PM 
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ANNEXED PROPERTY 

70, 72, 75, 77, 78, 
Lot{s) 86, 89. 103 &. 104 , in Block One (1) , 

and a nonexclusive easemen~ of enjoyment, as set forth in the abovfr­
desc;ribed Declaration, over Common Elements of NAPLES, as shown by 
final map of as shown by final map of CONQUISTADOR/TOMPKINS- UNIT 2, on 
file in Book 93 of Plats, Page 1, Offk:a of the County Recorder, Clark County, 
Nevada. 

Lots 33 ~ J6 in Block One (1), and a nonexclusive easement of enjoyment, 
as set forth in the above-described Declaration, over Common Elements of 
NAPLES, as sbor.'n by final map of CONQUISl'ADOR/TOHFKINS - UNIT l, on 
file in Book 92 of Plats, page 68, in the Office of the Cocnty Reco=der of 
Clark County, Nevada. 

When recorded. return to: 

PERMA.SILT HOMES 
Attn: Sandy Charlsley 
7150 Pollock Drive, Suite #104 
Las Vegas, Nevada 89119 

-3-

Cl.ARK coumY, NEVADA 
JUDITHA. VMDEVER, RSCOROEFI 

RECORDED AT REOIJEST OF: 
LAND TlTLE OF tEVADA 

12-08-2000 00: 00 DllX 3 

BOOK: 206012~~19 
• 00 

Station Id :YGYV 

-

CLARK,NV Page 3 of3 Printed on 12/19/2014 2:25:14 PM 
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A-12-672790-C 

Title lo Property 

A-12-672790-C 

January 28, 2013 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Stan.ford Burt, Plaintiff(s) 
vs. 

January 28,. 2013 

Sutter Creek Horneor,.vners Association, Defendant(s) 

3:00 AM Minute Order Re: Decision on Plaintiff's 
Malian For Prelhninary Injunction 

HEARD BY: Becl-;:er, Nancy COURTROOM: RJC Courtroon114D 

COURT CLERIC: Susan Jovanovich 

RECORDER: l(erry Esparza 

REPORTER: 

NO 
PARTIES 
PRESENT: 

JO URN AL ENTRIES 

Titis n1atter can1e before the Court on January 14, 2013, on Plaintiff Burt's Motion For PreHn1inary 
Injtu1ction ai1d Defendant SBW Investn1ents' Cotu1tern1otion To Disrniss The Con1plaint. TI1e Court 
grai1ted a ten1porary restrainjng order on January 14, 2013, prohibiting SEW frorn evictil1g Burt 
pendb.1g the Court's decision on the n1otions. TI1e Court has reviewed all the pleadb.1gs in this case, 
includb1g all exhibits attached to the corn plaint, and the n1otions, as well as additional doetm1ents 
supplied to the Court during, or inm1ediately, after the hearing, as requested by the Court. The 
followiJ1g ruling is based on the :info1111ation supplied in all of the pleadiJ1gs and supplen1ental 
docun1ents. 

TI1is 111atter involves a dispute between Burt and ltis hon1eowner's association, Sutter Creek over 
assessn1ents and late fees. h1 2009, Sutter Creek cla:irned that Burt was beh:ir1d i.11 ltis assess1nents, and 
began charging hiJn late fees. Burt asse1ted that he had paid his assess1nents. Sutter Creek records 
indicate u1 the sa111e tin1e period, a n1en1ber of the Association's Board 1-vas charged \.vith e1nbezzli.ng 
Association f1u1ds and re1noved. The Association asked Burl to supply records of the payn1ents he 
dain1ed were not properly credited. Meanwhile, Burt n1ade his current n1onthly assess1nents 
payn1ents. The records reflect the Association continued to charge late fees each 111onth. It is unclear 
whether these \Vere being ilnposed because the disputed a1nounts had not been paid, or because Burt 
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was late each i11onth in paying the current assessn1ent. 

The records reflect no action by Burt to supply the docun1entation by August of 2010. On August 2, 
2010, Sutter Creek filed a lien against the property il1 the a111ount of $1,080.00 pursuant to NRS 
116.3116(1). l11e accounting records and the lien reflect that the an101111t included attorney fees and 
costs of collection. A Notice of Default was filed on February 23, 2011. The amount \Vas now 
$1,924.00, which agail1 il1cluded attorney fees and costs of collection. Burt had 90 days to satisfy the 
lien or face foreclosure. On April 21, 2011, Burt supplied the Associalion with n1oney orders (MO) 
and cl1ecks to support his clain1 that payn1ents were not credited to his acco1u1t. Although the 
notations on the Association records reflect they received the doctm1ents, there is no notation of what 
"''as done "vith the1n. No additional credits appear on Burt's acco1u1t and there is no notation that the 
records were reviewed, and why the Association believed they did not support applying additional 
credits. 

At sou1e poil1t Burt sought help fron1 the Senior Citizens La\V Project. A spreadsheet prepared by 
then1 allegedly indicates Burl was not properly credited with payments. This would a1Iect the 
accrual of late cl1arges, and "vhether Burt owed any assessni_ents. The process or doctunents used to 
create the spreadsheet are not il1dicated ilt the pleadings. 

The Association pursued foreclosure upon the lien and a Notice of Trustee's Sale was recorded on 
July 17, 2012. The sale "'-'as scheduled to occt1r on August 12, 2012. According to the docun1ents 
supplied by Sutter Creek, Burt aii_d the ffrst deed of trust holder, Defendant Wells Fargo, vvere sent a 
copy of the Notice of Sale by certified u1ail on July 18, 2012. According to the Trustees Deed Upon 
Sale, t11e property \Vas sold on August 29, 2012 to Defendant SEW. 

The central legal issues involved whether the lien was proper under NRS 116.3116(1). If the lien, and 
therefore the subsequent foreclosure notices which relied upon the lien, were in1proper, then Burt 
argues the foreclosure was invalid, and SEW should be enjoined front evictil1g hini_ or sellil1g the 
property pending this litigation. SBW asserts even i.f the Hen '\<Vas hnproper, Burt V'.'aited too long to 
assert ltis rights and the con1plail1t should be disnlissed pursuant to NRS 107.080(5). SBW also cla:in1s 
Burt failed to co111ply witl1 NRS 38.310. The Court is not convinced that statute applies to the il1stant 
ciretm1stances. 

The Court will not recite the law relatil1g to prelinlli1a1y :iJ.i_j"1.u1ctions here, it is correctly cited by the 
parties ai1d the Court has considered the relevant factors as noted ht the pleadings. The Court has 
also considered the adnllitistrative opiltions of the Co1n1nission for Conm1on Interest Conll11unities 
and Condo1nil1iu1n Hotels (Adv. Op. 2010-01) and State Real Estate Division (Adv. Op. 13-01). While 
not bil1dh1g upon a court, opiltions issued by agencies cl1arged with enforciI1g or il1terpretil1g a state 
statute can be given deference. Both agencies n1eet this standard. This Court finds the rationale of 
the Real Estate Division opil1Jon the n1ore persuasive and well-reasoned :iJ.1terpretation of NRS 
116.3116(1) and the various statutes wltich related to the provision. The Court f:iJ.1ds as follows: 

1. NRS 116.3116(1) and NRS 116.3116(2) do not describe tvvo separate association liens as asserted by 
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Burt. Th_ere is only one lien procedure m1d only one lien. What cm1 be included in that lien by an 
association is described in NRS 116.3116(1). The so-called 'super-priority lien' discussed in NRS 
116.3116(2) is not a separate lien. Rather that section silnply describes how n1uch of the lien 1u1der 
NRS 116.3116(1) -Yvill have statutory super priority over other liens, trusts, etc. that were recorded 
before the associations lien. 

2. The Court agrees with the Real Estate Division that the only fees, assessments, etc. which can be 
part of a lie:n_ 1u1der NRS 116.3116(1) are those specifically enumerated by the stah1tes. Attorney fees 
m1d costs of collection are not so enun1erated and caiu1ot be included h1 an association's lien. Sh1ce 
there is no dispute that the lien i11 this case did i11clude sucl1 a11101u1ts, there is a reasonable 
probability of Burt succeedh1g on this issue. 

3. If the lien is :irnproper, then does the inclusion of these in1proper an101u1ts in the subsequent 
foreclosul'e proceedh1gs invalidate the proceediI1gs? Burt asserts that if the lien is iI11proper thai1 the 
foreclosure proceediI1gs become void. Burt asserts actions for constructive fraud, wrongful 
foreclosul'e and breach of fiduciary duty to support this. The Court agrees if the lien is iI1valid then 
Under NRS 107.080(3) the Notice of Default and Election to Sell vvould be invalid. As the lien 
included an101u1ts not pe1nlitted under NRS 116.3116(1), the Notice -Yvottld be defective. The purpose 
of the notice, wlucl1 is to give the an101u1t necessary for redernption, is defeated if the an1ount is 
n1ateriall}' h1 error. 

4. NRS 107.080(5) says, essei1tially, that a good faith purcl1aser at a foreclosure sale tal.-es title 
regardless of equity ai1d \<vithout right of reden1ption so long as the notices are proper. Burt has a 
reasonable probability of succeedh1g in sho,ving the notice was :in1proper tu1der NRS 107.080, 
therefore a court would be n1andated to set aside the sale except for one additional provision. NRS 
107.080(5)(b) requires an action to void the foreclosure inust be 111ade witllli1 90 days of the date of 
sale. Here, the date of sale was August 29, 2012 and tl1e action 'ivas not filed until N oven1ber 30, 2012, 
beyond the 90 day period. Burt clain1s NRS 107.0SO(S)(b) does not apply, rather the appropriate 
period of t:irne is the 120 day period in NRS 107.080(6). Burt also asserts that 01tly his stah1tory claiI11s 
are barred by NRS 107.080(5)(b) citing to Long v. Towne, 98 Nev. 11, 639 P.2d 928 (1982). 

5. Long v. Towne does not support Burt's position. The case deals with the defiiution of constructive 
fraud, not Lhe il1terpretation of NRS 107.080(5)(b). There is no il1liicalion in the case thal il was not 
t:irnely filed or that the stah1te was even considered. 

6. NRS 107.080(6) provides if the hon1eovvner \>Vas not given proper notice under NRS 107.080(3) 
and/ or NRS 107.080(4)(a), then the o\>vner has 120 days fron1 the date ach1al notice of the sale is 
received. As noted above, NRS 107.080(3) governs the Notice of Default and Election to Sell. TI1e 
body of the Notice of Default and Election \Vas defective as the a1nount :included atto111ey fees ai1d 
collection costs. Sutter Creek has supplied the Court -Yvith a Transaction Report Lhat i11dicates the 
Notice was sent to Burt by regular and certified n1ail on February 25, 2011. NRS 107.080(4)(a) 
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requires the Notice of Sale be personally served or sent by certified or registered mail. Sutter Creek's 
exhibits :indicate this was done on July 18, 2012. 

7. Burt has presented no evidence that NRS 107.080(4)(a) was not con1plied with, therefore, that 
provision provides no relief. The only issue, therefore, is 1-Vhat does proper notice under NRS 
107.080(3) u1ean? Does it refer only to the service of the Notice of Default and Election, in~ \Vhich case, 
Burt has failed to n1eet his burden of proving it was not properly n1ailed. Or, does the te1111 1proper 
notice' also include tl1e content of the notice? If that is that is the case, then Burt has a reasonable 
probability of showing the Notice of Default was not proper and the 120 day rule would apply. 

8. The Court fi11ds the statute is capable of two reasonable il1terpretations, and therefore, the Court 
will interpret the stah1te in Burt's favor for purposes of the request for a prelin1inary il1junction. 
Granting the i11j1u1ction will n1ai11tai11 the status quo 1-vhile the parties research cases and legislative 
i11tent on this issue as it relates to SBW's Motion to Disnliss. The Court takes no position on the 
1tltiu1ate :interpretation to be given to the statute. 

9. The 111otion for prelium1ary i11junction is GRANTED as follows: 

a. SBW is enjoined fro1n pursuing eviction proceediltgs or selli11g the property pendi11g resolution of 
Plaintiff's Con1plaint ai1d its Motion To Disn1iss. 

b. Burt sl1all conti11ue to pay his n1ortgage to Wells Fargo. As nothing i11 the Cou1plaint alleges Wells 
Fargo had anythil1g to do with the foreclosure proceedings, there is no basis for any il1j1u1ction relief 
agai11st it. It may conti11ue to adnlinister the first deed of trust as though the sale had not occurred, 
that is, if Burt defattlts on the first deed of ln1st, Wells Fargo is not prollibited fron1 pursui11g rn1-y 
rentedies provided by law. 

c. Burt n1ust pay the difference between the rent SBW is de1nanding and the n1ortgage to SBW. Burt 
1nust also pay all association fees and assessn1ents during the ter1n of the injunction. 

d. Although Burt requests no bond or a bond of $1.00, the Court rejects tllis request. Burt had 111any 
opporhuuties to seek legal relief or the help of the State On1budsn1an long before tlte foreclosure took 
place and the clain1 to set aside the foreclosure inay i;vell be tune barred dependi11-g on the resolution 
of the NRS 108.080(6) issue. But a $40,000 bond is also not warrai1.ted i11 light of the Court's fil1di11.g 
about the propriety of the lien an101u1ts. The Court believes a bond of $6,000 is reasonable under the 
ciram1s tru1ces. 

10. Fil1ally, SBW's ntotion to dis1niss will be CONTINUED. SBW will have t"\>venty days fron1 the date 
of these rnhu1tes to file supplen1ent pleadings addressi11g the interpretation of NRS 108.080(6). Bu.rt 
shall have lvventy days front service of SBW's supplen1ental pleadings to respond and address SBW1s 
argtm1ents regarding NRS 108.080(6) and/ or assert any other argu111ents why clain1s relaliltg to 
setting aside the foreclosure proceedings are not tiu1e barred. SBW shall then have ten days front 
service of the opposition to file a reply. 
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11. The Clerk of the Court shall set a status check after the dates for filing snppleu1ental pleadings 
have passed so that the Court 1nay deternli11e whether the Motion To Disnliss is ready lo be set for 
arg1unei1t. 

12. Burt shall prepare the draft order and prelnninary injunction for Senior Judge Becker's signature 
and shall subnut it after providin~g copies to the Defendants. Senior Judge Becker \-Vill resolve ai1y 
issues co11cerning the content of the orders relaln1g to the prelinlli1a1y n1j1u1ction n1otion. All other 
rnatters '\vill be handled by Judge Leavitt. 

3/25/13 8:30 A.M. STATUS CHECI<: SUPPLEMENTAL PLEADINGS AND ARGUMENTS ON SBW 
INVESTMENT LLC'S MOTION TO DISMISS 

CLERI<'S NOTE: A copy of the above minute order has beei1 delivered by facsinlile to: Richard S. 
Ehlers, Esll (Fax No. (702) 946-1345); Huong Lrun, Esq. (Fax No. (702) 222-4043); Richard L. Tobler, 
Esq. (Fax No. (702) 256-2?48); Sheryl Serreze, Esq. (Nevada Legal Services Fax No. (702) 388-1641); 
and A1lila Lapidus, Esq. (Nevada Legal Services Fax No. (702) 388-1641). / / / sj 
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Presentation to Senate Con11nittee on Judiciary 

Real Estate Division Advisory 13-01 

By Gail J. Anderson, Ad1ninistrator 

May 6, 2013 

SUMMARY OF NRED ADVISORY OPINION 13-01 

Advisory Conclusions: 

• An association's lien does not include "costs of collecting" as defined by NRS 116.310313, so 

the super priority portion of the association's lien does not include "costs of collecting;" 

• The super priority portion of the association's lien {the "super priority lien") consists of: {1) 9 

months of assessments; and {2) abatement costs under NRS 116.310312; 

• The assessment portion of the super priority lien consists of only "assessments", i.e. not late 

charges, fines or interest; 

• The association must take action to enforce its super priority lien, but it need not institute a 

civil action by the filing of a complaint. The association may begin the foreclosure process set 

out in N RS 116.31162 to enforce its super priority lien. 

The Division's advisory looks at the language of NRS 116.3116 to reach its conclusions. 

NRS 116.3116 Liens against units for assessments. 
I. The association has a lien on a unit for any construction penalty that is imposed against the unit·s owner pursuant to NRS 
116.310305. any assessment levied against that unit or any fines imposed against the unit's owner from the time the construction penally, 
assessment or fine becomes due. Unless the declaration otherwise provides, any penalties, fees, charges, lute clmrges, fines and intcrc:st 
charged pursuant to paragraphs G) to (n), inclusive, of subsection I ofNRS 116.3 HP arc enlbrceuble as assessments under this section. Jf 
an assessment is payable in installments, the foll amount or the assessment is u lien from the time the first installment thereof becomes 
due. 
2. A lien under this section is prior lo all other liens and encumbrunees on a unit except: 
(a) Liens and encumbrances recorded before the reeordation of the declaration and, in a cooperative, liens and encumbrances which the 
association creates, assumes or takes subject to: 
(b) A first security interest on the unit recorded before the date on which the assessment sought to be enforced became delinquent or, in 
a eoopcrutivc, the first security interest encumbering only the unit's owner's interest and perfi:cted before the date on which the 
assessment sought to be enfon.:ed became delinquent; and 

(c) Liens forre~I estate taxes und other govc~.1119n.t~I ?~~e~s~7nt~ pr ~l1llj"pes agai11~tthc unit or cooperative. 
JlieJi<:n is also prior to au sccurity\i.11.t9rf.~!s"~9.~9riJ?~!f;.img?f?~f?Ph (b) to the extent or any charge~ iK5ul'i;~a.::pJtlie u*5()¢iatiaii 

oh·~ ll11liprirsuant JP. NRS 116:310312 ~nd•1~.iHl<l.#~te11t pf.V1euss9.ss111e11ts for .• commonexpenses pm;ed ()n lQ~perJoat1\;budg9t aqppfod 
b.Y the ussociatiql1.t.p~r~yqnt t() N~~ I 16.Jjl'.s';~'?iclr would have become due in tli¢:~bsc11ce. 6faccelerati<in dlirillg the 9 months 
immediately precj::d.jng~jn~tltutfon.pfan a~t1on fo enforce the lien, unless federal regulations adopted by the Federal Home Loan 
Mortgage Corporation or the Federal National Mortgage Association require a shorter period of priority for the lien. If federal regulations 
adopted by the Federnl Home Loan Mortgage Corporation or the Federal Nut ion al Mortgage Association require a shorter period of 
priority for the lien, the period during which the lien is prior to all security interests described in paragraph (b) must be determined in 
accordance with those federal regulations, except that notwithstanding the provisions of the federal regulations, the period of priority for 
the lien must not be less than the 6 months immcdiutely preceding institution of an action to enforce the lien. This subsec!ion does not 
affect the priority of mechanics' or materiulmen's liens, or the priority oflicns for other assessments made by the association. 
3. Unless the declaration otherwise provides, if two or more associations have liens for assessments created at any time on the same 
property, those liens have equal priority. 
4. Recording of the declaration constitutes record notice and perfection of the lien. No further recordalion of any claim or lien for 
assessment under this section is required. 
5. A lien for unpaid assessments is extinguished unless proceedings to enforce the lien are instituted within 3 years after the full 
amount of the assessments becomes due. 
6. "ll1is section does not prohibit actions to recover sums for which subsection I creates a lien or prohibit un association from taking a 
deed in lieu of foreclosure. 
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7. A judgment or decree in any action brought under this section must include costs and reasonable attorney's fees for the prevailing 
party. 
8. The association, upon written request. shall furnish to a unit's owner a statement setting forth the amount of unpaid assessments 
against the unit. If the interest of the unit's owner is real estate or if a lien for the unpaid assessments may be foreclosed under NRS 
l l(i.31 ]()? to 116.31168, inclusive, the statement must be in recordable form. The statement must be furnished within 10 business days 
alter receipt of the request and is binding on the association, the executive board and every unit's owner. 
9. In a cooperutive, upon nonpayment of an assessment on a unit. the unit's owner may be evicted in the same manner as provided by 
law in the case of an unlawful holdover by a commercial tenant, and: 
(a) In a cooperntive where the owner's interest in u unit is real estate under NRS 116.1105, the association's lien may be foreclosed 
under NRS 116.31162 to 116.31 168, inclusive. 
(b) In a cooperative where the owner's interest in a unit is personal properly under NRS 116.1105, the association's lien: 
(I) May be foreclosed as a security interest under NRS 104. 9Ill1 to l 04.9709. inclusive; or 
(2) It' the declaration so provides, may be foreclosed under NRS 116.3 t 162 to 116.J 1168, inclusive. 
l 0. In an action by an association to collect assessmenl~ or to foreclose a lien created under this section, the court may appoint a 
receiver to collect all rents or other income from the unit alleged to be due and owing to a unit's owner before commencement or during 
pendency ofthe action. The receivership is governed by chapter 32 ofNRS. The court may order the receiver to pay any sums held by the 
receiver to the association during pendency of the action to the extent of the nssociation's common expense assessments based on a 
periodic budget adopted by the association pursuant to NRS 116.3115. 
(Added toNRS by 1991. 567; A 1999. 390: 2003. 2243, 2272: 2009. 1010, 1207; 2011. 2448) 

NRS 116.3102 Powers of unit-owners' association; limitations. 
1. Except us otherwise provided in this chapter, and subject to the provisions of the declaration, the association: 
(a) Shall adopt and, except as otherwise provided in the bylaws, may amend bylaws and may ndopt and amend rules and regulations. 
(b) Shall ado pl and may amend budgets in accordance with the requirements set forth in NRS 116.J 1151, may collect assessments 

for common expenses from the units' owners and may invest fonds of the association in accordance with the requirements set forth in 
NRS 116.311395. 

(c) May hire and discharge managing agents and other employees, agents and independent contractors. 
(d) May institute, defend or intervene in litigation or in arbitration, mediation or ndministralive proceedings in its own name on 

behalf' of itself or two or more units' owners on matters affecting the common-interest community. 
(e) May make contracts and incur liabilities. Any contract between the association and a private entity for the furnishing of goods or 

services must not include a provision granting the private entity the right of first refosal with respect to extension or renewal of the 
contract. 

(I) May regulate the use, maintenance, repair, replacement and modification of common elements. 
(g) May cause additional improvements to be made us a part of the common elements. 
(h) May acquire, hold, encumber and convey in its own name any right, title or interest to real estate or personal property, but: 

(I) Common elements in a condominium or planned community may be conveyed or subjected to a security interest only 
pursuant to NRS l l 63112; and 

(2) Part ofa cooperative may be conveyed, or all orpnrt ofa cooperative may be subjected to a security interest, only pursuant to 
NRS l 16.3112. 

(i) May grant easements, leases, licenses and concessions through or over the common elements. 
Gl May impose and receive any payments, foes or charges for the use, rental or operation of the common elements, other than limited 

common elements described in subsections 2 and 4 or N RS 116. JI 0 \ and for services provided to the units' owners, including, without 
limitation, any services provided pursuant to NRS 116.310312. 

{k) May impose charges for lute payment or assessments pursuant to NRS 116.3115. 
(I) May impose construction penalties when authorized pursuant to N RS I 16.3 l 0305. 
(m) May impose reasonable fines for violations of the governing documents of the association only if the association complies with 

the requirements set forth in NRS 116.3 l 03 l. 
(n) May impose reasonable charges for the preparation and recorda!ion or any amendments to the declaration or any statements of 

unpaid assessments, and impose reasonable foes, not to exceed the amounts authorized by NRS l l 6.4109, for preparing and furnishing 
the documents and certificate required by that section. 

(o) May provide for the indemnification of its officers and executive board and maintain directors and officers liability insurance. 
(p) May assign its right to foture income, including the right to receive assessments for common expenses, but only lo the extent the 

declaration expressly so provides. 
(q) May exercise any other powers conferred by the declaration or bylaws. 
(r) May exercise all other powers that may be exercised in this State by legal entities of the same type as !he association. 
(s) May direct the removal of vehicles improperly parked on property owned or leased by the association, as authorized pursuant to 

NRS .:187.038, or improperly parked on any road, street, alley or other thoroughfare within the common-interest community in violation 
or the governing documents. In addition to complying with the requirements or NRS 487.038 and any requirements in the governing 
documents, if u vehicle is improperly parked as described in this paragraph, the association must post written notice in a conspicuous 
place on the vehicle or provide oral or written notice to the owner or operator of the vehicle a! least 48 hours before the association may 
direct the removal of the vehicle, unless !he vehicle: 

(I) ls blocking a fire hydrant, fire Jane or purking space designated for the handicapped; or 
(2) Poses an imminent threat of causing a substantial adverse effect on !he health, safety or welfare of the units' owners or 

residents of the common-interest community. 
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(t) May exercise any other powers necessary und proper for the governance and operation of the association. 

• Section 1 of NRS 116.3116 defines the lien an association has. Under NRS 116.3116{1) -

associations have a lien on units consisting of: {1} Construction penalties; {2) Assessments; 

and (3) Penalties, fees, charges, late charges, fines and interest permitted by NRS 116.3102 

(l}{j} to {n} 

• Section 2 of NRS 116.3116 sets out the lien's priority. Subsection 2(b) says the lien is 

subordinate to the first security, but after subsection 2{c}, the language [highlighted in green] 

allows for part of the association's lien to be prior to the first security. 

• The Division interprets this language to allow for two parts of the lien described in Subsection 

1 to be prior to the first secured: (1) Costs pursuant to NRS 116.310312 (which are typically 

called abatement charges); and (2) 9 months of assessments as reflected in the association's 

budget. 

• The 9 months of assessments is a "look back period" from the association's "action to enforce 

the lien." 

• This statute having come from the Uniform Common Interest Ownership Act was written for a 

judicial foreclosure process, hence the term "action." But since Nevada does not require a 

judicial foreclosure process, the Division interprets this language to mean any action pursuant 

to the non-judicial foreclosure process, i.e. the mailing of the notice of delinquent assessment 

under NRS 116.31162. 

• An association could do a judicial foreclosure process, but they are not required to. 

Issues with NRS 116.3116: 

1. Can anything other than regular assessments (monthly assessments based on the periodic 

budget} be part of the super priority lien? 

Is there a cap to the super priority lien? 

How does the regulation in NAC 645.470 on costs of collecting fit in? 

2. Can an association's foreclosure of its super priority lien extinguish the first security interest? 

Is the language in NRS 116.3116 sufficient? 

Is the language describing the foreclosure process under NRS 116.31162 to 116.31168, 

inclusive sufficient to extinguish a first security? 

1. Can anything other than regular assessments be part of the super priority lien? 

This issue comes down to whether or not the language in NRS 116.3116{2){c) [highlighted in 

greefl] includes collection costs for an association, and if so, is there a cap on the total super priority 

lien. The Division, as previously explained, reads this language to apply only to assessments provided 

in the association's budget that is limited to 9 months of regular monthly assessments. 
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Collection costs are not assessments provided in an association budget. The language of NRS 

116.3116(2)(c) does not provide any mechanism for including collection costs within the 

priority lien. 

Even more important to note, costs of collection are not referenced in the language of NRS 

116.3116(1) that defines the association's lien. If costs of collection are not part of the lien, 

they cannot be part of the super priority portion of the lien. 

The concept of "costs of collecting" was first introduced to NRS 116 in 2009 with the adoption of NRS 

116.310313. As is clear from the language of NRS 116.310313 an association may charge a unit's 

owner, but it does not say the charge can be liened on a unit. 

NRS 116.310313 Collection of past ti uc obligation; charge of reasonable fee lo collect. 
I. An association may charge a unit's owner reasonable fees to cover the costs ofco\lccling any past due obligation. The Commission 
shall adopt regulations estublishing the amount oflhe fees that an association may charge pursuant to this section, 
2. The provisions of this section apply to any costs of collecting a pasl due obligation charged to a unit's owner, regardless o fwhether 
the past due obligation is collected by the association itself or by any person m:ting on behalf of the association, including, without 
limitation, an officer or employee of the associulion, a community manager or a collecllon agency. 
3. As used in this section: 
(g) '-Costs of collecting" includes any foe, charge or cost, by whatever name, including, without limitation, any collection fee, filing foe, 
recording fee, fee reluted to the preparation, recording or delivery of a lien or lien rescission, title search lien fee, bankruptcy search fee, 
referral Jee. foe for postage or delivery and any other fee or cost that an association charges u unit's owner for the investigation, 
enforcement or collection ofa past due obligation. The term docs not include any costs incurred by an association ifa lawsuit is filed to 
en force uny past due obligation or any costs awarded by a court. 
(b} "Obligation" means any assessment, fine, construction penally, fee, charge or interest levied or imposed against a unit's owner 
pursuunt lo nny provision orthis chapter or the governing documents. 
(Added lo NRS by 2009. 2795} 
(emphasis added) 

NRS 116.310313 applies to the association's collection of any past due "obligation" as defined in the 

statute. It includes the collection of~ amounts due to the association from an owner, i.e. fines and 

penalties, not merely assessments. The Commission for Common-Interest Communities and 

Condominium Hotels adopted NAC 116.470 with the authority provided in NRS 116.310313. It 

became effective May 5, 2011 on "the amount of the fees that an association may charge pursuant to 

this section." 

NAC 116.470 Fees and costs for collection of past due obligations of unit's owner. (NRS 116.310313, 116.615) 

1. Except us otherwise provided in subsection 5, to cover the costs of collecting any past due obligation of a unit's owner, an association 

or a person acting on behalf of an association to col [eel a past due obligation of a unit's owner may not charge the unit's owner Jees in 

connection with a notice of delinquent assessmentp11rs111111t to pumgrapli (u) ofsubseclian 1 of NRS I/6.31162 which exceed a total of 

$1,950, plus the costs and foes described in subsections 3 und 4. 

2. An association or a person acting on behalf of an association to collect a past due obligation of n unit's owner may not charge the 

unit's owner foes in connection with n notice or delinquent assessment pursuant to paragraph (r1) of subsectio11 1 of NRS 116.31162 
which exceed the following amounts: 
(a) Demand or intent to lien lelter. ..... $150 
(b) Notice or delinquent assessment lien...... 325 
(c) Intent to notice of default letter...... 90 
(d) Notice of default.... 400 
(e} Intent to notice or sale letter....... 90 
(f) Notice ufsale............. 275 
(g) Intent to conduct foreclosure sale....... 25 
(h) Conduct foreclosure sale...... 125 
(i) Prepare and record transfer deed......... 125 
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G) Payn1ent plan ugreement - One-time set-up Jee .. 30 
(k) Puyment phm breach letter........ 25 
(I) Release of notice of delinquent ussessment lien .. 30 
(m) Notice ofresc::ission fee....... 30 
(n) Bunkruptcy package preparation and monitoring........ 100 
(o) Mailing fee per piece for demand or intent to lien letter, 
notice of delinquent assessment lien, notice of default and notice of sale........... 2 
(p) Insufficient funds foe............ 20 
(q) Escrow puyoff demand foe........ 150 
(r) Substitution of agent document Jee...... 25 
( s) Postponement fee....... 7 5 
(t) Foreclosure fee....... 150 

3. u: in connection with an activity described in subsection 2, any costs are charged to an association or a person ucling on belmlfot' an 

ussoeiation lo collect a past due obligation by a person who is not an oniccr, director, agent or affiliate of the community manager ofthe 

association or of an agent of the association, including, without limitation, the cost of a trustee's sale guarantee and other title costs. 

recording cosls, posting and publishing costs, sale costs, muiling costs, express delivery costs and skip trace fees, the association or 

person acting on behalf of an association may recover from the unit's 0\\11er the actual costs incurred without uny increase or markup. 

4. If an association or a person acting on behalf of an association is attempting to collect a past due obligation from u unit's owner, the 

association or person acting on behalf of an association muy recover from the unit's owner: 

(a) Reasonable management company fees which may not exceed a total of$200; and 

(b) Reasonable attorney's tees and actual costs, without any increase or markup, incurred by the association for any legal services which 

do not include an activity described in subseclion 2. 

5. If an association or a person acting on behalf of an association to collect a past due obligation of a unit's owner is engaging in the 

activities set forth in NRS l l 6.3 l 162 to 1 !6.31168, inclusive, with respect to more than 25 units owned by the same unit's owner, the 

association or person acting on behalf' of an association may not charge the unit's 0\\11er fees to cover the costs of collecting a past due 

obligation which exceed a total or $1,950 multiplied by the number or units for which such activities are occurring, as reduced by an 

amount set forth in a resolution adopted by the executive board, plus the costs and fees described in subsections 3 and 4. 

6. ror a one-time period of 15 business days immediately following a request for a payoff amount from the unit's owner or his or her 

agent, no ree to cover the cost of collecting a past due obligation may be churged to the unit's owner, except for the foe described in 

paragraph (q} of subsection 2 and any other foe to cover any cost of collecting a past due obligation which is imposed because of an 

action required by statute to be taken within that 15-day period. 
7. As used in this section, "al1iliate of the community manager or the association or of an agent or !he association" means any person 

who controls, is controlled by or is under common control with a community manager or such agent. For the purposes orthis subsection: 

(a} A person "controls'· a community manager or agent if the person: 

(I) ls a general partner, officer, director or employer of the community manager or agenl; 

(2) Directly or indirectly or acting in concert with one or more other persons. or through one or more subsidiaries, owns, controls, holds 

with power to vote or holds proxies representing, more than 20 percent orthe voting interest in the community manager or agent; 

(3) Controls in any manner the election of u majority of the directors of the community manager or agent; or 

(4) Has contributed more than 20 percent of the capital ol'the community manager or its agent. 

(b) A person "is controlled by" 11 community manager or agent if the community manager or agent: 

(I) ls a general partner, officer, director or employer of the person: 

(2) Directly or indirectly or acting in concert with one or more other persons, or through one or more subsidiaries. owns, controls, holds 

with power to vote or holds proxies representing, more than 20 percent of the voting interest in the person: 

(3} Controls in any munner the election ofa majority of the directors oflhe person; or 

( 4} 1-las contributed more than 20 percent of the capital of the person. 

(c) Control does not exist if the powers described in this subsection are held solely as security for an obligation and are not exercised. 

(Added to NAC by Comm'n for Common-Interest Communities & Condo. Hotels by RI 99-09, eff. 5-5-2011) 

(emphasis added) 

The regulation in NAC 116.470 cannot expand the statute; the regulation only establishes fees that 

can be charged pursuant to NRS 116.301313. There is confusion over whether the association's lien 

can include costs of collecting as a result of this regulation. The Division's position is that this 

regulation is limited to the authority granted by the statue; the statute does not allow an association 

to lien for costs of collecting. 
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The Commission's authority in NRS 116.310313 was to adopt a regulation establishing the fees that 

could be charged pursuant to NRS 116.310313. To make the costs of collecting part of an 

association's lien, NRS 116.310313 would have to say those costs can be part of the lien and that 

would have to be incorporated into NRS 116.3116. 

When NRS 116.310313 was adopted in 2009, the Nevada Legislature also adopted NRS 116.310312. 

These costs in NRS 116.310312 - typically referred to as abatement charges - are specifically made 

part of the association's lien in NRS 116.310313 and they are incorporated into NRS 116.3116(1) by 

addition to NRS 116.3102(l)(j). If costs of collecting past due assessments are intended to be part of 

the super priority, lien specific language needs to be added to N RS 116.3116. It is not sufficient to 

refer simply to "costs of collecting" in NRS 116.3116, because as defined in NRS 116.310313, those 

costs apply to the collection of more than just assessments. For example, they apply to fines and 

penalties. Generally, a lien for fines cannot be foreclosed by an association - and would certainly not 

be pa rt of the super priority lien. 

2. Can an association's foreclosure of its super priority lien extinguish the first security interest? 

The super priority lien comes into play in two situations - when the association forecloses 

ahead of a first security and when a first security forecloses ahead of the association. If the first 

secured forecloses its lien ahead of the association, the amount of the super priority lien would 

remain a lien on the unit. When the association forecloses before the first security, the issue is 

whether the first security is extinguished. The Division believes the purpose of the super priority lien 

is to give associations leverage over a first security. For that reason, the Division takes the position 

that the association's foreclosure of its super priority lien would extinguish the first secured if the first 

secured does not pay the priority lien amount before the sale. 

While the Division believes an association's foreclosure should be able to extinguish a first 

secured, the Division also recognizes problems with the current law making that conclusion 

uncertain. For example, NRS 116.3116 comes from the Uniform Common Interest Ownership Act 

which was written to apply to a judicial foreclosure process. Nevada does not require that 

associations follow a judicial foreclosure process, which leads to confusion regarding the meaning of 

certain words within NRS 116.3116. Additionally, the foreclosure statutes (NRS 116.31162 to 

116.31168, inclusive) do not mandate notice to the first secured unless the lender previously 

requested such notice. While the Division believes notice to the first secured is commonplace for 

association foreclosures, the absence of a required notice in the law is a problem. Ultimately, the 

state of the current law will be for the courts to decide. 

lt is preferred that the law be absolutely clear as to the effect of the association's foreclosure. 

If the law is clear that an association's foreclosure would extinguish a first secured, associations 

would be more likely to receive payment from a lender making a foreclosure by the association 
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unnecessary. And in the unlikely event that a lender would ignore an association's foreclosure action, 

the sale by an association would be more likely to generate a sales price far greater than the amount 

of the super priority lien. In that event, the lender would receive the excess up to the amount of its 

deed of trust. 

In a case out of Washington (Summerhill Village Homeowners Association v Roughley et al, 

166 Wash.App. 625, 270 P.3d 639) {289 P.3d 645), an association's foreclosure did in fact extinguish a 

first security. Under Washington law, however, an association must follow a judicial foreclosure 

process in order to extinguish the first secured. Under Washington State law, an association could 

foreclose non-judicially, but it would not extinguish the first secured. A judicial foreclosure process 

would ensure adequate notice to the lender and allow them to participate in the process. It would 

also reflect in the record whether or not the lender maintained its secured status by paying the super 

priority lien amount. In order to generate a fair market value, the buyer needs to know whether the 

lender has paid the super priority lien. This would ensure an appropriate sales price at the sale. 
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Clark County Real Property Page 1 of 2 

Michele w. Shafe, Assessor 

REAL PROPERTY PARCEL RECORD 

Click Here for a Print Friendlv Vr•rslon 

[GENERAL INFORMATION 
- ·-·-1 

IPARCfU!Q, II 163-19-311-015 I 
OWNER AND MAIL!NG AIJtHH:'.55 SAT!COY BAY LLC SERS 4641 V!AREG 

900 S LAS VEGAS 5lVD #810 
LAS VEGAS 
NV 891a1 

~ CI!Y/_,UfjI~CDBPDBATF,!) TOWr:! 
ibO(,;:A!JOrl 81'JQ8;:ESS 114Ml VlAREGG!O CT 

SPRING VALLEY I 
ASSF-5"50 Jl () r:scn ! JITlOH CONQUISTADOR TOMPK!NS-U!HT l 

r1.r.1 f:{!QV ,,-~ Pt.r;.r- 1 

LDT 7a OLOCK 1 

I RECORDED DOCUMENT NO, I'"' )Ill .'.:FF}O!'i~f'i!l~t.!i! 

I RECORDED DATE I sop 6 2013 

lvEsnNG I NS 

1£_QHf1gtHS I 
~Nate: Only documents from September 15, 1999 through present are available For viewing. 

!ASSESSMENT INFORMATION AND SUPPLEMENTAL VALUE 
' I 
!JAX DISTRICT j 417 

!APPRAISAL YEAR j 2014 

I FISCAL YEAR I 2015-16 

!:fil!Elli..H.!:filfil....l!:1EB OVf MF.iiIJLJlLW; ja 

?UP~1Et1r.:r-rr-8L,1ue1JovEMfilIT r·l/A 
ACCOUNT Nl_tl:!fl~!l 

IREAL PROPERTY ASSESSED VALUE 

'I FISCAL YEAR II 2a14-15 112015-16 

~ LJ'&ND 1110850 1112950 

I ::cMPRDVEMENTS 1136913 11•6801 
I PERSONAL PROPERTY jio 110 
I EXEMPT 110 110 

!GROSS ASSESSED (SUBTOTAL} 11•7763 1159751 I 

I TAXABLE LAND+ IMP (SUBTOTAL) 11136466 11170717 I I COMMON ELEMENT ALLOCATION ASSD 110 llo 
!TOTAL ASSESSED VALUE 11<7763 11 s91s l I 
!TOTAL TAXABLE VALUE 11136466 11170717 I 

Click here for Flood Cantrel Inforrnahon. 

I ESTIMATED LOT SIZE AND APPRAISAL INFORMATION I 
IESTIMATEIJ SIZE I 0.10 Acres 

!ORIGINAL CONST. YUR i 2001 

ILAST SALE PRICE 
MONTH/YEAR 

1112sa57 
9{2013 I 

ILAND USE 11 llo - Single Fomlly Residence I 
iowELLING UNITS I 1 

li>RiMARV RESIDE-NTIAL sT"ii.ucrliRE - ·- .. ·- ----
I 

I 1ST FLOOR SQ, fT, 1§!.JI CAR PO RT SQ. fT. Ila !IAIJON/CONV ii 
I :ZN 0 FlOOR SQ. FT. 11933 II STORIES ljT-wo Story 11POOL llNo I 
jJRO FLOOR SQ. FT. ILII BEIJROOMS llJ llSPA llrm I 
!BASEMENT SQ, FT. l@=llaArnnaaMs 11 i .ao FULL 1 HALf !!TYPE OF CONSTRUCTION ljfri'l111e~stui::co I ,,--,, 

" " ' 

http://sandgate.co.clark.nv .us/ AssrRealProp/ParcelDetail.aspx?hdnParcel= 163193110 l S&h ... 11512015 JA0608



Clark County Real Property 

l~'G=A=RA=G=E=S=Q.=FT=.===lll•40 II FIREPLACE 

ICAsrtA SQ. FT. I@=] 
10 IROOFTYPE llConorele Tiie 

IASSESSORMAP VIEWING GUIDEUNES 

IMAP I 1 r,1191 

In order to view the A55C!i~or map you mu!il hi'lve AllalJc Reader ln!italled on your 
com11uter syste.n1. 

Ir you- do not have 1he Reuder It can be down~oaded from the Adobe site b'r' d~ckfng the 
fellowing bultcn. Once you h<ive dcwnrcadi:?d ;ind installcrl the Reader rrom the Adob~ 
~Ile, It Is :not necc.s.sary to perform the dcwnload a se:e:cnd Ume to ;]c-c::e.ss the map-!:i. 

NOTE: THIS RECORD IS FOR ASSESSMENT USE ONLY. NO LIABILITY IS ASSUMED 
AS TO THE ACCURACY OF THE DATA DELINEATED HEREON. 

I 
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1 IAFD 
Thomas E. McGrath, Esq. 

2 Nevada Bar No. 7086 
3 MESSNER REEVES LLP 

5556 S. Fort Apache Road, Suite 100 
4 Las Vegas, Nevada 89148 

Telephone: (702) 363-5100 
5 Facsimile: (702) 363-5101 

6 E-mail: tmcgrath@messner.com 
Attorneys for Third-Party Defendant 

7 Naples Community Homeowners Association 

Electronically Filed 
04/29/2015 02:04:03 PM 

' 

~j·~'"-
CLERK OF THE COURT 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Plaintiff, 
vs. 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 

NATIONSTAR MORTGAGE, LLC, 

Counterclaimant, 
vs. 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive, 

Counter-defendants, 

{01588311 I l} 

Case No. A-13-689240-C 
Dept. No.: V 

INITIAL APPEARANCE FEE 
DISCLOSURE 
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1 Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted 

2 for parties appearing in the above entitled action as indicated below: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendant Naples Community Homeowners Association $223.00 

TOTAL REMITTED: 

DATED this 29th day of April, 2015. 

{01588311 I l} 

$223.00 

MESSNER REEVES LLP 

Isl Thomas E. McGrath 
Thomas E. McGrath, Esq. (#7086) 
5556 S. Fort Apache Road, Suite 100 
Las Vegas, Nevada 89148 
Attorney for Third-Party Defendant 
Naples Community Homeowners Association 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

Pursuant to Rule 9 ofN.E.F.C.R. and Administrative Order 14-2, I certify that on this 

29th day of April, 2015, the foregoing INITIAL APPEARANCE FEE DISCLOSURE 

was served by electronic service via Wiznet to all registered parties. 

Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq. 
376 East Warm Springs Road, Ste. 125 
Las Vegas NV 89119 
Attorneys for Plaintiff 

WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Chelsea A. Crowton, Esq. 
7785 W. Sahara Ave, Suite 200 
Las Vegas NV 89117 
Attorney for Defendant Nationstar Mortgage LLC 

Isl Bernita M. Lujan 

Employee of MESSNER REEVES LLP 

{01588311 I l} 
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1 RPLY 
MICHAEL F. BOHN, ESQ. 

2 Nevada Bar No.: 1641 
1nbohn('{iJbohnla\vfirn1.com 

3 GERALD L. TAN, ESQ. 
Nevada Bar No.: 13596 

4 gtan(i~bohnlawfinn.con1 
LAW OFFICES OF 

5 MICHAEL F. BOHN, ESQ., LTD. 
376 East Warm Springs Road, Ste. 140 

6 Las Vegas, Nevada 89119 
(702) 642-3113/ (702) 642-9766 FAX 

Attorney for plaintiff 

Electronically Filed 
05/04/2015 12:30:35 PM 

' 

~j·~'"-
CLERK OF THE COURT 

7 

8 

9 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

10 

11 

12 

13 

14 

15 

SATICOY BAY LLC SERIES 4641 VIAREGGIO CT 

Plaintiff, 

vs. 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY 

Defendants. 
16 11-~~~~~~~~~~~~~~~~~~---1 

17 

18 

19 

NATIONSTAR MORTGAGE, LLC, 

Counterclaimant 

vs. 

SATICOY BAY LLC SERIES 4641 VIAREGGIO 
20 CT; NAPLES COMMUNITY HOMEOWNERS 

ASSOCIATION; LEACH SONG & GRUCHOW; 
21 DOES I through X; and ROE CORPORATIONS I 

through X, inclusive, 
22 

Counter-defendants. 
2311-~~~~~~~~~~~~~~~~~~--' 

CASE NO.: A-13-689240-C 
DEPTNO.: V 

24 

25 

REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIM 
AND OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT 

26 

27 

28 

Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct, by and through its attorney, Michael F. 

Bohn, Esq., submits the following points and authorities in reply to the arguments raised in Nationstar's 

1 
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1 opposition to motion to dismiss counterclaim and countermotion for summary judgment, filed on April 

2 20, 2015. 

3 POINTS AND AUTHORITIES 

4 A. The HOA lien did not violate NRS 116.3116. 

5 At page 9 of its opposition, defendant cites the Nevada Real Estate Division's Advisory Opinion 

6 13-01 as authority that "alien under NRS 116.3116(1) can only include costs and fees that are specifically 

7 enumerated in the statute." In footnote 8 on page 9, Nationstar asserts that Advisory Opinion 13-01 is 

8 attached as Exhibit 3 to the opposition, but Exhibit 3 is not a copy of Advisory Opinion 13-01 - Exhibit 

9 3 is instead a presentation made by Gail J. Anderson to the Senate Committee on the Judiciary on May 

10 6, 2013. Advisory Opinion 13-01 was issued on December 12, 2012. Question #1 focused on whether 

11 the portion of the association's lien which is superior to a unit's first security interest could contain "costs 

12 of collecting" as defined in NRS 116.310313, and question #2 focused on whether the sum total of the 

13 super priority lien could exceed 9 times the monthly assessment amount for common expenses. 

14 Subsequent to the issuance of Advisory Opinion 13-01, and subsequent to the non-binding 

15 decisions cited at pages 9and10 of defendant's opposition, the Nevada Supreme Court issued its decision 

16 in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014). 

17 In SFR, the Nevada Supreme Court stated that because the notice of default and notice of sale are sent 

18 "to the homeowner and other junior lienholders" and not just the lender, "it was appropriate to state the 

19 total amount of the lien." The Court also stated that "nothing appears to have stopped U.S. Bank from 

20 determining the precise superpriority amount in advance of the sale or paying the entire amount and 

21 requesting a refund of the balance." Id. The Supreme Court did not approve of the option chosen by 

22 defendant- allow an HOA foreclosure sale to be completed without objection and then claim that the sale 

23 was void due to the content of the notices. 

24 As set forth at page 5 of plaintiff's motion to dismiss, there is a common law presumption that 

25 a foreclosure sale was conducted validly. Pursuant to NRS 116.31166, there is a conclusive presumption 

26 that the HOA foreclosure sale held on August 22, 2013 was conducted validly. As evidenced by the 

27 corporate assignment of deed of trust attached as Exhibit 3 to defendant's counterclaim, defendant did 
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1 not obtain its interest in the deed of trust until August 3, 2012, which is a date after both the notice of 

2 default and the notice of sale were recorded and served. Defendant has produced no evidence that either 

3 defendant or its predecessor objected to the notices prior to the HOA foreclosure sale. As set forth at 

4 page 6 of plaintiff's motion to dismiss, the recitals in the foreclosure deed are "conclusive proof' of the 

5 proper service of the required notices, and as provided by NRS 116.31166(2), the foreclosure deed is 

6 "conclusive" against "the unit's former owner, his or her heirs and assigns, and all other persons." This 

7 includes the defendant. To allow defendant to now challenge the content of the notices mailed to 

8 defendant's predecessor would read NRS 116.31166(2) out of the statute. 

9 B. 

10 

The "commercial reasonableness" requirements contained in the Uniform Commercial 
Code do not apply to the HOA's foreclosure sale in this case. 

At pages 7 to 11 of its motion to dismiss, plaintiff explained in detail why the language contained 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

in NRS 104.9610(2) requiring that a disposition of collateral secured by an Article 9 security interest must 

be "commercially reasonable" cannot be applied to limit the nonjudicial foreclosure procedure expressly 

prescribed byNRS 116.31162 throughNRS 116.31168 and, by incorporation, NRS 107.090. 

At page 12 of its opposition, defendant asserts that the "obligation of good faith" contained in 

NRS 116.31164 incorporates the definition of "good faith" contained in the Comment to Section 1-113 

of the UCIOA. NRS 116.31164, however, contains no such "obligation of good faith." The "obligation 

of good faith" instead appears in NRS 116.1113, and the Comment to Section 1-113 of the UCIOA does 

not include any requirement of "commercial" reasonableness. The Comment to Section 1-113 of the 

UCIOA instead states that "good faith" means "observance of two standards: 'honesty in fact', and 

observance of reasonable standards of fair dealing." The word "commercial" does not appear in the 

definition. NRS 104.9109( 4 )(k) also expressly provides that Article 9 of the Uniform Commercial Code 

does not apply to "[t]he creation or transfer of an interest in or lien on real property .... " 

As a result, the cases interpreting the commercial reasonableness of nonjudicial sales held under 

Article 9 of the Uniform Commercial Code cited at page 12 and 13 of defendant's opposition have 

absolutely no relevance to the foreclosure sale held in this case pursuant to the statutory foreclosure 

process defined bybyNRS 116.31162 throughNRS 116.31168 and, by incorporation, NRS 107.090. 

3 
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1 As discussed in detail at page 8 of plaintiff's motion to dismiss, the opinion in Will v. Mill 

2 Condominium Owners' Association, 848 A.2d 336, 342 (2004), has no relevance to the present case 

3 because Vermont law does not include a nonjudicial foreclosure process like that provided in NRS 

4 Chapter 116. The non-binding decisions cited at pages 14 and 15 of defendant's opposition were decided 

5 before the Supreme Court's decision in SFR where the Court stated: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

But the choice of foreclosure method for HOA liens is the Legislature's, and the 
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of 
HOA liens, subject to the special notice requirements and protections handcrafted by the 
Legislature in NRS 116.31162 through NRS 116.31168. (emphasis added) 

334 P.3d at 417. 

This is a clear direction by the Supreme Court that it is not the job of the district courts to re-write or add 

new conditions to the foreclosure procedure approved by the Court in SFR. 

At page 15 of its opposition, defendant asserts that plaintiff is not a bona fide purchaser because 

plaintiff acquired the property with notice of defendant's deed of trust, and at page 16 of its opposition, 

defendant asserts that plaintiff purchased the property with "record notice ofboth the mortgage protection 

clause and Nationstar's senior Deed of Trust.". Relief based on a mortgage savings clause was 

specifically rejected by the Supreme Court in the SFR decision. The court stated: 

NRS 116.1104 defeats this argument. It states that Chapter 116's "provisions may not be 
varied by agreement, and rights conferred by it may not be waived ... [ e ]xcept as expressly 
provided in" Chapter 116. (Emphasis added.) "Nothing in [NRS] 116.3116 expressly 
provides for a waiver of the HO A's right to a priority position for the HO A's super priority 
lien." See 7912 Limbwood Court Trust, 979 F.Supp.2d at 1153: The mortgage savings 
clause thus does not affect NRS 116.3116(2)'s application in this case. FN

7 See Boulder 
Oaks Cmty. Ass'n v. B & J Andrews Enters., LLC, 125 Nev. 397, 407, 215 P.3d 27, 34 
(2009) (holding that a CC & Rs clause that created a statutorily prohibited voting class 
was void and unenforceable). 

Id. at 419. 

The SFR decision also held that foreclosure of the HOA's superpriority lien extinguishes a first 

deed of trust. Id. As noted at pages 6 and 7 of plaintiff's motion to dismiss, the conclusive presumption 

provided by NRS 116.31166 is not limited to bona fide purchasers, but extends to any purchaser of a unit 

pursuant to NRS Chapter 116. 

C. The CC&Rs did not preserve defendant's deed of trust, and the recitals are conclusive 
27 proof that the HOA provided all required notices. 

28 4 
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1 At pages 16 to 19 of its opposition, defendant asserts that the mortgage protection clause in Article 

2 X of the CC&Rs supersedes the provisions ofNRS Chapter 116 even though the Nevada Supreme Court 

3 expressly rejected this argument in SFR. Id. at 419. 

4 At pages 19 and 20, defendant argues that the recitals in the foreclosure deed do not prove that 

5 any copies of notices were mailed except the mailing of a copy of the delinquent assessment. To the 

6 contrary, defendant has quoted at page 20 language from a foreclosure deed other than that in the deed 

7 attached as Exhibit 3 to defendant's counterclaim, which attests to the proper mailing and service of both 

8 the notice of default and the notice of sale. 

9 At page 21, defendant asserts that there is no proof that the HOA foreclosed on a super priority 

10 lien and that the notices failed to adequately describe the deficiency in payment. As noted by the 

11 Supreme Court in SFR, "due process is not offended by requiring a person with actual, timely knowledge 

12 of an event that may affect a right to exercise due diligence and take necessary steps to preserve that 

13 right." Id. at 418. Defendant has produced no evidence that it exercised due diligence or took any steps 

14 to preserve its deed of trust even though defendant had record notice that the HOA had filed both a notice 

15 of default and a notice of sale prior to the date that defendant acquired its interest in the property. 

16 D. 

17 

The foreclosure process in NRS Chapter 116 does not violate due process 
because NRS 116.31168(1) incorporates the notice requirements in NRS 107.090 
and required that copies of both the notice of default and the notice of sale be 
mailed to holders of "subordinate" interests. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

At page 22 of its opposition and countermotion, Defendant asserts that NRS Chapter 116 has a 

"fatal flaw" because "none of its express notice provisions provide for mandatory notice to lenders; 

despite the fact that their property rights are directly threatened by an HOA's non-judicial foreclosure." 

The claim that the notice requirements in NRS Chapter 116 are unconstitutional was specifically 

addressed in the SFR decision and rejected by the Nevada Supreme Court. The Court painstakingly went 

through each of the foreclosure requirements in NRS Chapter 116 and called the statutory scheme 

"elaborate." In rejecting U.S. Bank's claim that there was a due process violation, the Court stated: 

U.S. Bank makes two additional arguments that merit brief discussion. First, the lender 
contends that the nonjudicial foreclosure in this case violated its due process rights. 
Second, it invokes the mortgage savings clause in the Southern Highlands CC & Rs, 
arguing that this clause subordinates SHHOA's lien to the first deed of trust. Neither 

5 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

argument holds up to analysis. 
1. 

SFR is appealing the dismissal of its complaint for failure to state a claim upon which 
relief can be granted. NRCP 12(b )(5). The complaint alleges that "the HOA foreclosure 
sale complied with all requirements of law, including but not limited to, recording and 
mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the 
recording, posting and publication of the Notice of Sale." It further alleges that, "prior to 
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the 
HOA Lien representing 9 months of assessments for common expenses." In view of the 
fact that the "requirements of law" include compliance with NRS 116.31162 through 
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we 
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at 
least at this early stage in the proceeding. (emphasis added) 

334 P.3d at 417-418. 

At page 26 of its opposition and countermotion, Defendant asserts that NRS 116.31168(1) does 

10 not incorporate the provisions ofNRS 107 .090 requiring that copies of both the notice of default and the 

11 notice of sale be mailed to holders of "subordinate" interests even if they do not make an affirmative 

12 request for notice. As noted in the SFR decision, on the other hand, the Nevada Supreme Court has 

13 adopted plaintiff's reading of the statute that the notices require under NRS 107. 090 are also required for 

14 an HOA foreclosure "by incorporation." Id. at 418. 

15 NRS 107. 090 provides in part: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Request for notice of default and sale: Recording and contents; mailing of notice; 
request by homeowners' association; effect of request. 

1. As used in this section, "person with an interest" means any person who has or claims 
any right, title or interest in, or lien or charge upon, the real property described in the deed 
of trust, as evidenced by any document or instrument recorded in the office of the county 
recorder of the county in which any part of the real property is situated. 

3. The trustee or person authorized to record the notice of default shall, within 10 days 
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be 
deposited in the United States mail an envelope, registered or certified, return receipt 
requested and with postage prepaid, containing a copy of the notice, addressed to: 

(a) Each person who has recorded a request for a copy of the notice; and 

(b) Each other person with an interest whose interest or claimed interest is 
subordinate to the deed of trust. 

4. The trustee or person authorized to make the sale shall, at least 20 days before the date 
of sale, cause to be deposited in the United States mail an envelope, registered or certified, 
return receipt requested and with postage prepaid, containing a copy of the notice of time 
and place of sale, addressed to each person described in subsection 3. (emphasis added) 
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1 The language of this statute makes it clear that all persons with an interest, whose interests are 

2 subordinate to the super priority lien, are entitled to notice. The statutory scheme provided for 

3 foreclosures of trust deeds in NRS 107.080 mirrors the foreclosure procedures for HOA liens found in 

4 NRS Chapter 116. In the case ofCharmicorv. Deaner, 572 F.2d 694 (9th Cir. 1978), the federal appeals 

5 court ruled that the statutory procedure for non-judicial foreclosure sales provided in NRS 107. 080 did 

6 not transform the private action into state action for due process purposes. 

7 The statutory requirements for the foreclosure procedures under NRS Chapter 116 for an HOA 

8 foreclosure and under NRS 107 .080 for a bank foreclosure are detailed in the following graph: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I HOA Foreclosure 

NRS 116.311635(1 )(a)(l) 

NRS 116.311635(1)(b)(l) and 
NRS 116.311635(1)(b)(3) 

NRS 116.31168 (incorporating 
requirements ofNRS 107.090) 

NRS 116.311635(1)(b)(3) 

NRS 116.311635(2) 

I Statutory Requirement I Bank Foreclosure 

Mail Notice of Sale (NOS) to NRS 107.080(4) 
homeowner 

Mail Notice of Sale (NOS) to NRS 107.090(4) 
interested parties who request 
notice 

Mail Notice of Sale (NOS) to NRS 107.090(4) 
subordinate claim holders 

Mail Notice of Sale (NOS) to 
Ombudsman 

Post NOS on property or 
personally deliver to 
homeowner 

No statutory requirement 

NRS 107.080(4) 

I 

The statutory requirements for foreclosure of an HOA lien and trust deed are virtually identical, 

and the statutes mirror each other. The notices provided to claimants to the real property are the same 
12 

under both NRS Chapter 107 and NRS Chapter 116, and the notices are adequate. 
13 

14 
Defendant's interpretation ofNRS 116.31168(1) and NRS 107 .090 is inconsistent with numerous 

rules of statutory construction. For example, the Nevada Supreme Court has recognized that when the 
15 

language of a statute is plain and unambiguous, a court should give that language its ordinary meaning 
16 

and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974, 977 
17 

(1989). Additionally, courts must construe statutes to give meaning to all of their parts and language, and 
18 

courts are to read each sentence, phrase, and word to render it meaningful within the context of the 
19 

purpose of the legislation. Board of County Comm'rs v. CMC of Nevada, 99 Nev. 739, 744, 670 P.2d 
20 

102, 105 (1983). A statute should be interpreted to give the terms their plain meaning, considering the 
21 

provisions as a whole, so as to read them in a way that would not render words or phrases superfluous 
22 

or make a provision nugatory. Southern Nevada Homebuilders v. Clark County 121Nev.446, 117 P.3d 
23 

171 (2005). A statute should be construed so that no part is rendered meaningless. Public Employees' 
24 

Benefits Program v. Las Vegas Metropolitan Police Department 124 Nev. 138, 179 P.3d 542 (2008). All 
25 

of these standards are violated by defendant's assertion at page 26 of its opposition that NRS 116.31168 
26 

"unconstitutionally shifts the burden to lenders, requiring they 'opt in' to receive notice of foreclosure 
27 

28 8 
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1 as under NRS 107.090 .... " This argument simply ignores the express language in NRS 107.090 

2 requiring that copies of the notice of default and the notice of sale be mailed to holders of "subordinate" 

3 interests even if they do not record a request for notice. Defendant provides no evidence that the HOA 

4 mailed both of these notices to defendant's predecessor prior to the HOA foreclosure sale. 

5 The Nevada Supreme Court has also recognized a general presumption that statutes will be 

6 interpreted in compliance with the Constitution. Sereika v. State, 114 Nev. 142, 955 P.2d 175, 180 

7 (1998). The Nevada Supreme Court has stated that "statutes must be construed consistent with the 

8 constitution and, where necessary, in a manner supportive of their constitutionality." Foley v. Kennedy, 

9 110 Nev. 1295, 1300, 885 P.2d 583, 586 (1994). Where a statute is susceptible to both a constitutional 

10 and an unconstitutional interpretation, the court is obliged to construe the statute so that it does not violate 

11 the constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913, 

12 919 (1994), citing Sheriffv. Wu, 101 Nev. 687, 708 P.2d 305 (1985). 

13 The notice requirements of NRS 116.31162 through 116.31168, and by incorporation, NRS 

14 107.090, provide holders of "subordinate" deeds of trust with adequate notice prior to an HOA 

15 foreclosure sale. The statutory foreclosure process does not violate due process. 

16 E. 

17 

The statute does not violate the takings clauses of the United States and Nevada 
Constitutions. 

At page 27 of its opposition and countermotion, defendant asserts that "permitting the 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

extinguishment of a first-recorded deed of trust in favor of a de minimis homeowners' association's lien 

to recover several months of assessments is a taking that violates both Constitutions." The present case, 

however, does not involve any property being "taken for public use" as required by the Fifth Amendment 

to the U.S. Constitution or Article I, Section 8 of the Nevada Constitution. 

The case ofMcCarran Int'l Airport v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (2006), is unlike the 

present case because that case involved a height restriction ordinance adopted by Clark County that 

reduced the height of any structures that could be erected on plaintiff's property from 150 feet to only 80 

to 90 feet. In addition, the plaintiff argued that approximately 100 planes per day used his airspace at 

altitudes below 500 feet. In the present case, on the other hand, both the adoption of NRS Chapter 116 

9 
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1 by the Nevada legislature in 1991, and the recording of the CC&Rs for the HOA on May 7, 2000 pre-

2 dated the recording on the deed of trust on January 25, 2007 and the assignment of the deed of trust to 

3 defendant on August 30, 2012. Defendant was therefore "on notice that by operation of the statute, the 

4 [earlier recorded] CC&Rs might entitle the HOA to a super priority lien at some future date which would 

5 take priority over a [later recorded] deed of trust." SFRinvestments Pool 1, LLC v. U.S. Bank, N.A., 130 

6 Nev., Adv. Op. 75, *22, 334 P.3d 408, 418 (2014), quoting 7912 Limbwood Court Trust v. Wells Fargo 

7 Bank, N.A., 979 F. Supp. 2d 1142, 1152 (D. Nev. 2013). 

8 In the case of United States v. Security Industrial Bank, 459 U.S. 10 (1982), cited at page 28 of 

9 defendant's opposition and countermotion, the United States Supreme Court affirmed a decision by the 

10 Court of Appeals that the exemptions created by 11 U.S.C. § 522(f)(2) could not have "retrospective 

11 application" and invalidate liens acquired before the enactment date of the Bankruptcy Reform Act of 

12 1978. In the present case, the enactment ofNRS Chapter 116 in 1991 and the recording of the CC&Rs 

13 by the HOA on May7, 2000 could not be a taking of defendant's interest in the property because the deed 

14 of trust assigned to defendant was not recorded until January 25, 2007. 

15 In Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935), cited at page 28 of 

16 defendant's opposition and countermotion, the United States Supreme Court held that a sub-section added 

17 to §75 of the Bankruptcy Act by the Frazier-Lemke Act adopted on June 28, 1934 could not be applied 

18 to change the mortgagee's rights in mortgages recorded in 1922and1924. No "retrospective" application 

19 of NRS 116.3116(2) exists in the present case. Defendant obtained its interest in the real property with 

20 constructive notice that NRS Chapter 116 and the CC&Rs for the HOA provided the HOA with super 

21 priority lien rights that could extinguish its "subordinate" interest in the property. 

22 The case of Armstrong v. United States, 364 U.S. 40 (1960), cited at page 28 of defendant's 

23 opposition and countermotion, is unlike the present case because the United States took ownership of 11 

24 boats that were subject to the petitioners' materialmen's liens under state law and thereby made those 

25 liens unenforceable. In this case, the private foreclosure sale by the HOA did not involve a government 

26 purchaser, and defendant's deed of trust was always subordinate to the HOA's super priority lien. 

27 

28 

At pages 29 of its opposition and countermotion, defendant states that "government seizure" of 

10 
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1 property is not necessary to finding "an unconstitutional taking," but that "[t]he government's 'simply 

2 impos[ing] a general economic regulation," which "in effect transfers the property interest from a private 

3 creditor to a private debtor" is a taking. United States v. Security Industrial Bank, 459 U.S. at 78. In the 

4 present case, however, no such economic regulation was adopted by the government after defendant 

5 acquired its deed of trust against the Property. Defendant instead acquired its interest in the Property 

6 subject to the HOA's super priority lien rights. 

7 F. 

8 

Defendant has not provided any reason not to apply the general rule that the 
Supreme Court's interpretation of the statute applies retroactively. 

At page 30 of its opposition and countermotion, defendant asserts that "SFR should be applied 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

prospectively only, for it establishes a new principle of law by overruling clear past precedent on 

which litigants may have relied and by deciding an issue of first impression whose resolution was not 

clearly foreshadowed." (emphasis added) Defendant, however, does not identify the "clear past 

precedent" that is claims was overruled by "a new principle of law" that "was not clearly foreshadowed." 

To the contrary, the decision in SFR is based upon enforcing the long-established principle that the 

nonjudicial foreclosure of a prior lien extinguishes all subordinate liens. Brunzell v. Lawyerrs Title 

Insurance Corp. 101 Nev. 395, 705 P.2d 642 (1985), citing Erickson Construction Co. v. Nevada 

National Bank 89 Nev. 350, 513 P.2d 1236 (1973); Aladdin Heating Corp. v. Trustees of Central States 

93 Nev. 257, 563 P.2d 82 (1977). It is defendant that seeks to establish new principles of law by adding 

conditions and limitations to the statutory nonjudicial foreclosure procedure that are not warranted by 

established canons of statutory construction. 

G. Defendant's request for time to conduct discovery should be denied. 

At pages 32-34 of its opposition and countermotion, defendant asserts that it should be granted 

the opportunity to conduct discovery regarding the handling of the foreclosure sale by Leach Johnson and 

the HOA. Although the discovery that defendant seeks to conduct may be relevant to presenting a claim 

for wrongful foreclosure against Leach Johnson and the HOA, the proposed discovery will not produce 

any evidence that could cause plaintiff's ownership of the property to be subject to defendant's 

extinguished deed of trust. As noted above, the requirement of "commercial reasonableness" does not 
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1 apply to an HOA foreclosure sale conducted pursuant to NRS Chapter 116. NRS 116.31166 expressly 

2 provides that the foreclosure deed recorded on September 6, 2013 is "conclusive" against defendant and 

3 supersedes all of the arguments that defendant has raised to challenge the extinguishment of its deed of 

4 trust. 

5 

6 

CONCLUSION 

The statutes and the SFR decision make it clear that the foreclosure sale vests title with the 

7 plaintiff and that the defendant's trust deed has been extinguished. The recitals in the foreclosure deed 

8 are, by statute, conclusive proof that the statutory requirements have been met. The commercial 

9 reasonableness argument is not applicable to an HOA foreclosure sale, the sale price alone is not grounds 

10 to set aside a foreclosure sale, and the mortgage savings clause is preempted by statute. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

For these reasons, defendant's counterclaim against plaintiff should be dismissed. 

DATED this 4th day of May 2015. 
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LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By: I s /Michael F. Bohn, Esq. I 
Michael F. Bohn, Esq. 
Gerald L. Tan, Esq. 
376 East Warm Springs Road, Ste. 140 
Las Vegas, Nevada 89119 
Attorney for plaintiff 
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CERTIFICATE OF SERVICE 1 

2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law 

3 Offices of Michael F. Bohn., Esq., and on the 4th day of May, 2015 an electronic copy of the REPLY 

4 IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIM AND OPPOSITION 

5 TO COUNTERMOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the 

6 Court's electronic service system to the following counsel of record: 

7 
Dana Jonathon Nitz, Esq. 

8 Chelsea A. Crowton, Esq. 
WRIGHT FINLAY & ZAK 

9 7785 W. Sahara Ave# 200 
Las Vegas, NV 89117 
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JlH)lTH. lVl,&l'-;. ALL:i...ltll:Qj057il, being di;l.ly s-.vr.irn, or under penalty of pei:;jury, states that at all thnes 
lK~rein Affiant \Vas and is a citizen of the United States, over 18 years Qf :age, m1d not a party to or 
interested h1 the proceedings in <,vhh:-,h this AJfidavit is rnm:k, That Affiant received a copy of' the 
frilkrwing docurnent(s): 

N'ATIONS1'ARis fJPP()811'l(}N 1~0 PLAJN'flFJi"S .l\-l(J1T<Jl!J'() llJSlVlISS C()J_lN'I'ERCLAJl\11 
~\ND. IN TIIE ALTERNA TI'Vll\ l\.'.l()TION FOR CONTINIJANCID, ,,.\ND ITS 
C<)UNTERlVf OTION F{)ll SlTl\'ThlAR\' .JUDG1VlENT 

on the 30 d1;1y of ;\PHJL., 2015, and 
' 

s<.~rved the satne on this 1Q day of t\EBJI,,, 20.li at 10:54 AT\-1 by; 

tSl Serving the abcive~listed d<K:un1w1t(s) to: Qfi1Q~'.Jtf1h§_,,Attnn1©y __ G:§_t!sH:~L by personally deHverlng 
and leaving a copy at 5 5 5 E. Vl ash in!!ton 1~ye-nue, SujJ~_J,$.lC!O._l,ci1t> __ ~~-~git~~-N~~~'.i!.~1~L~-21Q1 with .~dh!i! 
Lon1t ~·Legal ()ffice .tvhrnager fCaucashin, Fern.ale. 50's, 5i4'', 120 lhs .. Brovrrt Iud_r_, __ f$J:f'\.\'T! ~Y-~l!\ a 
person of suitable .age and discretion. A .. uthorized Agent, to accept se-rvke of process, 

''I declare undt..~r penalty of ixnjury lhat the fbregoi.ng is true ~u1d correct.'' 

(l"la i'lollU'Y J>er 1\'RS 53, 045) 

Service PrQvided for: 
Nl:ltiOn':YhleI • .egal N-eyadai l.J .. C (165{i) 
.. 2t' '-' _4·11. 8. t. '-" " 3,,-
1 • . .r <''- '* ,_ tree. ~,-,one ~ v;, 

Las Vegi)S, N{~vad~i 89101 
(702) 335 .. 5444 
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J'>~evada Bar N·o, 0050 
(·•i,..,.j,-•"'·~ ,'. {"'<'<)'"""''"1'·' "C(<--'f ,·l•"-· ,)"-"'' ,,.'.\-, '-·' ''-· "' '~-· u, ~-'''~l' 
·«1-n,,,,1,. 1::i,~ 1, N-., _1 ~;:; .-i 7 
~'<l:.:. > .:«.!d .. ><> .. ;_ () •. l ',_:hf-, 

•'"'> 0 •' \1 v ~- ' • <'' ' •• , f\(< 
/Io) ""'' Sanara i\ventH\ ,:<ultc i\.hJ 
'f <'~ Veo-a~ Nev<irla gz} 117 ..... , ....... b ··'';'· '• ~- ... ' ... - - . 

(702.) 4-75-7964; Fax: (702} 946-1345 
dnit21dh\·Tit1.ht!cgal.nct . 

•'"°"."'. > -.; ' ~ - ; 

C ., f")'. <'f 0'1"(( 'Y'rl '"'1t' "'<"V•' ll'>i .,::'.~::· ••• ~::.~~ •• -.:.:.!.;;.~._ .. ::: •.• ~~-~-.i:':.~..:~-~--.:~~~-!!"~~~':.~.:-::~ •. 

vs . 

'f- ,l-ry~nryrp:.• n< Tl·l· I f)R-~'v· 
-'.":.·. _\_._ ... ~1\"'- " ..... L' .. "--.._J\ __ _ --"~- .. ~- ~~ 

VS, 

0 c'- '!'}(-~()"\.' p ,~ "•V ·r-· "f S'""' c:·r~nrr~-~ 4~4} c) . .:.-\. , . . __ .. _, l -~.:t . .t \ .l .. _ .... ___ .. \ __ .- ~.). __ , ... J\._L_ _, .. >.._... · ,,, • -

/// 
,•!·I 

1)ISJ' 0 lf"'''i' f'()''RT .t. ,_}.· .. __ I."\._._. ·_ ... J. ~-' ·. -~}. __ ···-

Electronically Filed 
05/08/201512:41:01 PM 
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6. 

Mated upon lnforrnation and belict~ and I axn cornpetent to tcstltY a.s to the 

J\latiormtar T ·r (' 
.L ... L~· .· 

(~t does not pn)'./lde ~u1y affidavits .frorn tbe fl:()i\ Trustee, the HCJA, o.r any entity that 

attests to :N·Rs 116 being con1plicd \Vith at the }ICU\ S.ah:.. 

establi~:,h that the fH)J-\ con1phed \Vlth all rnalhng notk . ..,.:.s articulated in N.H.S 116 et 

"'''(.j ~:·~-. _. 

facts of c01npliance \.>v1th the roaiUng ixx1uin.~111ents stated under N·Rs 116 et seq. and 

· i ·1· ' k l' t' 1· r · · · · ·1 · t ·1· · · l'<M". ''"11'.'.:'~' t ·1,~ '~'l'''~ ~}''<', ,·· t'°l <.'t•'1°~ >"',''\'lJr<·. Or. 'lY°*•'l"'l' ·it>;:,.,,>t1'"ll"l "'' ~l-'' ~ . .,_.,.,ll '-1 ""F'~ , ........ ,.(~.l-·'-··'-·k ~- ~- )..,( ... )')..· .... .:.J,-..,;_ ~, ... _. ~--~,.::J .... ~. '"·'-.· .... :t. _,_ · .. { .•. ~_ .... ~-- ·"'.{t>.:.c ............ ., :t'''( .... --· ;i;<""<i:. .•• '~ ~-:t~~\'':>.• 

happened if the Foreclosure l)e.'.ed v1as st.Lfficient to enter a quiet tit!ejudgrnent in 

I 
I 

:· . 
' ~ 
l . 
} . 
~ .................. "" ...... "'""''" ................................... -... -· .. -· .............. -· ...... ---· -· .......................................................................... "' .......................................................... -\ 
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Bay LLC Series 4641 \"iagreggio Ct, the l{\)i\ Trustee, and the H\)1\ to detennine 

the exact location ofthe H()A Sale, con1plia11ce \Vith NRS 116, <u1d rcn1ed:y the 

genni.ne issue.s of1nateriaJ thct present. in this case. 

8. The here.in I)ec.laration is being filed in good faith and vvill not result in undue 

9. F.lnal.ly, Nationstar intends to use a.n expert to upine a.r1d testify regarding tht~, v<:ilue 

of the Property at the thne of the ll\) i\ sale in suppott of its con1n1ercial 

tu1n;asonable11ess clain1. 

i---_-_______ ..,... ____________________ , .... _ ..................... -_-___________________ , ......... ... ---------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------i JA0630
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Electronically Filed 
05/13/2015 08:46:31 AM 

' 

CLERK OF THE COURT 

·s·() rNI'[' -(~ ~. '"-'li: ("") 1\P<''l;"$·~ ~~Nl ,.-~~~ n l(OQl!) 'l.' ,~ .l . . . -.\>.':>L , '·' J. .. 3 . .t:,.l:\..1:.. "" L .. l"-L.t J:~ .. t. 

Connterclaimant, 

Connk:rc-Defendants. 

r~l~Oli'I'Ff·~ l:~srn T T'l''l', ')N (' '),N···:,'l~'R>l:,'}r(~l:: 'R'!:;_'VJFR"'1~.I) .L _-"'--·X ... -'--· . _ .•. -.· ,_ \._ ""'"' t ... .- .. .(_ .--~ ..... (_ .. ~- I... .L.J. )J .. -.- ...... -- _ .. t~.- '-.· -'--·---· J I ... .. 
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A. DATE OF FIUNG OF COlvtPLl\INT: Senternber 25, 2013. ' . 

R Di\TE OF FILING Al'vlENDED COIViPI .. ,AJNT: None. 

n. DATE 'THAT EARL'( CASE COJ\IFERENCE \\l,A_S HEtJ) /\ND \VfJ() ATTENDED: 

'· 

t :: . 
:· • 
~ : • . . 
l 
I 
I 

I 
! 
~ 

~ . 
~ . 
l 

I 
Apd113. 2015, Chelsea A, C.tTi\Vton, Esq.· Attorney tbrDcft~ndant~ Nation.star 1vfortgage~! 

: 

[ . 
f • . 
:· : 
:· 
l 

~. ' ~ 
As~"ociation ("'f';1apks'') v.,tas served \Vhh the Counterclaim on :tvla.rch 27~ 2{}15 and tud notl 

~ . . 
l 

~ 
~ 
l . 

II. I 

A BRIEF IJKSCIUPTJO:N OF THE :NA.TURE OF THE ACTlON AND EACH CLAll\'11 

A. fh~scriptinn of th~ iH'tioH: This is an aetirm frn- Quiet Title pn.rsnant to Nevada Revised 

the property an.d that the d~::.fendants have no right, title~ int~.~rest, or claim to the 

2 .. 

4 . 

P"'-'t'~ ? of J 4 ·-. "''t::- -· . . - . 

l 
' l 

I 
I 
I 
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•riTHT8) -~- l(li{s·n·!\,f --~ 'Pn:/"ti' l!)·sr r(Si'"NW !:2 
.8 .. -tl_.s.n.s.~ .t-'il_ 1 .3.~'!;,Hl:.l-'S.. f . .:t -,- .~ ... . 1 .s .... r'.s.... .:.~f";;! 

(/\ssumption of Risk) 

relieL and. vtlth such k.nr>""'v·led!J.e, Plaintiff undertook and therebv assurned such risks and is . ~· .. ' ~ 

conseqncxrt!y barred from aU nxxv'l."el)' by such assumption of risk, 

obUf!,ation of !::'Dod fhith under NR.S I 16.1113 and dut,,· to act in a comrnerclaUy· reasonabh:~ ,_ ...__. ,.. .. 

manner. 

f' .. l;l.l't··-, ··o -L1 ., ··t'l·~,­<.-.l-. . ..,:_ - \..:.· ·t.. ;o: tl (.. ~.t~ ~ . t;.{. 
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The HOA. sale IS 'void or othenvise doe::; not operat<::: to extinguish the first Deed of Trust 

·r·!-, '" ., I ''l' ~,., ., ·i S' "'}'»' '''J1' ("''*'' ~ !' ''l'l . "''l ,, "·''t l. sf~ '<;-\ nn' 'If ,, ' _,_.1-l>~ .. 1'.•'',1.1'.'_,•" . .>"' ,._-.' ,,_,·l-.. '~'_;-'s_· ·,.'\_ ~z< .. _ ..... ,, ,-~1· }'T_}' ,·)·.n. J. >~' t.:. <Ll.<>.t:~ .. di. ~" -.l·•' .. • <>H} .\ __ (';_ . V>( (> ;:,(.\. •· ut .. _, .~-· '"l,. t{, S , .!h ,, >..»'>. , • "•"'' , ... ~. '-

{' ,. 
;// 
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rebuttal/hnpeachment 

lV. 

any ;(.'"'·}· "<' u l. purposes ' {.)1 

'J JCYf· .t.I ~j._:_ OF PERSONS IDENTlFIEJ) BY EACH PAiffY .AS LIKEL'\r TO 1:3 .. \ ~ '~ 
[].1•'$.. \' -~~ 

INFORMATION DISCOVERABLE lJNDER 

;J. ,.., ·i. .. rtt • · 'f'~' S ·.' n . 'f ·1 £~ c · -l ••· .i 1 [ f~Untl. )., ..__ atwov .o<lV .~...,. ,,._,_: dtTws <'th<'t .$. 
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Via:reggin 

26(b)~ 

$"<., .• 
'\._, .. 't- ... 

-{tl: ~c..-·'""') ·•·!\ -::l_,_{'l"Cll'··l<i -t-~1-' ·-~)~-t~l~----)._~ .... ~ ~ -~,~vl ~').n~-l .. ~--!\(::.-~ ·"'·j··· '·rt·v-...t t'~'"\l:t-'\l"t-'\'"ll.il~ ·-' 0 1·1~ ''\l':' ····<-.'~t11 .t·L. -~ IJ'(\ ·"' ,-:r-.,·.ll-~,; .l~t<.·· l .. ! .w \, .. ,:.:)t .... \ ''-' ~< .. \ .t. b U .~ :-;tc,b, ~.-.. .. s .. \t.c.\> <h>l. -.tt'.-\.,U (, . t. 4~(., ..,.._,. "- >.lt .. \cd.< ... l . .-.' ~-,·, l. l.Hl;; .. U ._, !"1 - .. > 

Tucson, /\.rizona 85711 

4641 Viare.ggio Court 
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(~/o l\.·'fesa Ivfanagement 

c/o l\l:tic1mel F, Bohn, Esq. 

Th.is \Vit.ness IS expected to have km)v.iledge concernmg the facts and c.hcutnstances d 
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Corporate Designee Ji.>r Cooper c:astle L~~'>v Firrn., LLP 

~~··:>·'7 t.:: 
,,),;,_.,,,~ ...... · Durango Drive 

17 t (Hl n;tl.,.t. 1'"" ,~ ""f':l"''l"' ' -~ . '\.. '\,._} ~ ... w .......... .:-"'}. \"'"""·.d.<;.'>.;< 

Irvine, Calihmia 92614 
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DISCO\lERY PLAN 

\\/hat changes) ifany, should lx~ nnde m the timing, ibnn or requi.t'<:;rne.nts for 
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None 

<:''. "t."l ,~ '. '>\·' ~).(_.}. ·'--'·'-" ,..· LL.C 4641 
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C Subjects on w~hich dis\~overy mny be needed~ 

t'' ·vl-!' ~· ''f''J.-·,; ••·1 <.....-'-.. < • >.\.!.:.· . '-' <uu .. 

2. Defendants' vu;:>N: .All dah-r1s and d.efbnses in th~~ Complaint and 

D. Should disco</ery· bt~ conducted in phases or hrnitJ;~d to or focused upon partict1!ar 

f 
.. 
' ·'· 

'l (>i <'1· \ w<1 .J t ,. ·;· · - -· \ .S) .: .. } .. u_ \ \.~-- ~-

• < ,. 
I< ,• 
!~l 
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1 RPLY 
Thomas E. McGrath, Esq. 

2 Nevada Bar No. 7086 
3 MESSNER REEVES LLP 

5556 S. Fort Apache Road, Suite 100 
4 Las Vegas, Nevada 89148 

Telephone: (702) 363-5100 
5 Facsimile: (702) 363-5101 

6 E-mail: tmcgrath@messner.com 
Attorneys for Counter-defendant/Third-Party Defendant 

7 Naples Community Homeowners Association 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

Electronically Filed 
06/11/2015 01 :39:00 PM 
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CLERK OF THE COURT 
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28 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Case No. A-13-689240-C 
Dept. No.: V 

Plaintiff, 
vs. 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 

NATIONSTAR MORTGAGE, LLC, 

Counterclaimant, 
vs. 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive, 

Counter-defendants, 
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REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS 
COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC's COUNTERCLAIM AS 

TO COUNTER-DEFENDANT/THIRD PARTY DEFFENDANT NAPLES 
COMMUNITY HOMEOWNERS ASSOCIATION ONLY 

Third Party Defendant NAPLES COMMUNITY HOMEOWNERS ASSSOCIATION, 

5 (erroneously and/or improperly sued herein as a Counter-defendant"), hereby submits its Reply 

6 

7 

8 

Brief in Support of its Motion to Dismiss Defendant/Counterclaimant NATIONSTAR 

MORTGAGE, LLC's Counterclaim as to NAPLES COMMUNITY HOMEOWNERS 

9 
ASSOCIATION only in the above-captioned Action. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I. NRS 38.300 Require the Court to Dismiss Nationstar's Counterclaim as to Naples 
HOA 

Nationstar contends that because it made its claims in a Counterclaim and/or because 

it did not commence this underlying lawsuit, NRS 38.300 inexplicably should not apply. This 

ignores that subsection Three ofNRS 38.300 defines a civil action as follows: 

3. Civil action includes an action for money damages or equitable 
relief. The term does not include an action in equity for injunctive 
relief in which there is an immediate threat of irreparable harm, or 
an action relating to the title to residential property (emphasis 
added). 

The term "action" has a different meaning in this statute that is not limited to a 

complaint or a pleading that initiates a lawsuit. The statutory scheme applies to an "action" 

22 not a "civil action as defined in NRCP 3. NRS 38.300 applies to complaints, counterclaims 

23 

24 

25 

and third-party complaints and any interpretation of this statute to the contrary, would defeat 

the purpose and intent of NRS 38.300 and it policy encouraging and mandating mediation 

26 
and/or alternative dispute resolutions. It is absurd to conclude that parties filing complaints 

27 against HOAs must first go to mediation but parties filing counterclaims, crossclaims and third 

28 party complaints are not subject to the same requirement. 
{01626994 I l} 
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II. Nationstar Cannot Prosecute a Quiet Title Claim against Naples because Naples 
no longer has any Interest in the Subject Property. 

NRS 40. 010 requires parties to have a current adverse interests for one party to bring a 

quiet title action against the other. In this case, Naples no longer has an interest in the property 

so there are no claims as to Naples to "quiet". 

Nationstar contends that its Quiet Title claim is "directly tied to its Declaratory Relief 

claim" and that if the Court decides to set aside Naples foreclosure sale as void, Naples would 

somehow acquire an interest in the subject property. How? Nationstar does not answer this 

question. 

Nationstar's Quiet Title/Declaratory Relief claim arises from Naples foreclosure sale 

of the subject property on August 22, 2013. Nevada law and specifically NRS 40. 010 require 

14 that a party being sued for quiet title possess an interest in the property at issue. In Majuba 

15 Mining, LTD. v. Pumpkin Copper, Inc., 299 P.3d 363 (April 4, 2013), the Nevada Supreme 

16 
Court held that a party being sued for quiet title must have a current adverse interest in the 

17 
property for the court to "quiet" in order to proceed with such a cause of action. The Court 

18 

19 declared that it must determine whether the controversy over title is moot. Id at p. 364. After 

20 determining that Majuba no longer had an interest in the property at issue, the Court affirmed 

21 

22 

23 

24 

25 

the motion to dismiss and denied Majuba's appeal. 

Naples has not had any interest in the subject property since August 22, 2013. 

Therefore, under Majuba Mining, v. Pumpkin Copper, Nationstar's Quiet Title/Declaratory 

Relief Cause of Action against Naples must be dismissed, with prejudice. 

26 Ill 

27 Ill 

28 
{01626994 I l} 
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1 III. Nationstar's Suggesting that Mediation will not result in Resolution is not a Valid 

2 
Basis to Deny this Motion. 

3 
Nationstar opposes Naples Motion to Dismiss on the basis that it is skeptical that 

4 mediation will lead to resolution and that it will only the delay the case. Certainly, the Nevada 

5 Legislature was aware that when it enacted the statutory scheme that mandated pre-litigation 

6 

7 

8 

9 

10 

11 

12 

13 

14 

mediation in these cases, it could/would delay prosecution of the same. But it determined that 

the public policy of encouraging early resolution, through mandatory mediation, regarding 

claims against HOA parties related to interpretation of CC&Rs and/or NRS 38.310 and NRS 

116, outweighed any harm resulting from delayed litigation. 

Nationstar's Opposition completely ignores that its Counterclaim is replete with 

allegations regarding Naples' alleged violations of the applicable CC&Rs and NRS 116 in 

related to the alleged wrongful foreclosure sale. It is these allegations that justify apply the 

15 
mandatory mediation requirement under Nevada law and McKnight Family, LLP v. Adept 

16 Management Services, Inc. et al., 310 P.3d 555 (Nev. 2013), including Nationstar's Cause of 

17 Action for Wrongful Foreclosure. 

18 

19 

20 

21 

Furthermore, Nationstar offers little or no support for its assertion that lenders are 

exempt from the requirements ofNRS 38.310. And in McKnight, the Nevada Supreme Court 

made clear that allegations of wrongful foreclosure and related causes of action that involve 

22 the state statutes that govern homeowner foreclosures [including specifically NRS 116 et seq.] 

23 fall within the mandatory dismissal requirements ofNRS 38.310. Id at p 558. 

24 

25 

26 

27 

28 
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CONCLUSION 

For the foregoing reasons, Naples respectfully requests that this Court dismiss 

N ationstar' s Counterclaim as to Naples and order the parties to submit to mediation under NRS 

MESSNER REEVES LLP 

/s/ Thomas E. McGrath 
THOMAS E. MCGRATH, ESQ. 
Nevada Bar No. 7086 
5556 S. Fort Apache Road, Suite 100 
Las Vegas, Nevada 89148 
Telephone: (702) 363-5100 
Facsimile: (702) 363-5101 
E-mail: trnco-rath1a)rnessner.corn ---------l:>'---------l::."-'--------------------------------· 
Attorney for Counter-defendant Naples 
Community Homeowners Association 
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CERTIFICATE OF SERVICE 

Pursuant to Rule 9 ofN.E.F.C.R. and Administrative Order 14-2, I certify that on this 

1 lth day of June, 2015, the foregoing REPLY BRIEF IN SUPPORT OF MOTION TO 

DISMISS COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC's 

COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD PARTY 

DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY 

was served by electronic service via Wiznet to all registered parties. 

Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq. 
376 East Warm Springs Road, Ste. 125 
Las Vegas NV 89119 
Attorneys for Plaintiff 

WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Chelsea A. Crowton, Esq. 
7785 W. Sahara Ave, Suite 200 
Las Vegas NV 89117 
Attorney for Defendant Nationstar Mortgage LLC 

Is/ Bernita M. Lujan 

Employee of MESSNER REEVES LLP 
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DISCOVERY 

OM MISSIONER 

EIGHTH JUDICIAL 
DISTRICT COURT 

Electronically Filed 
06/12/2015 08:28:15 AM 

DSO ' 

DISTRICT COURT 
~j·~'"-

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Plaintiff, 

CLERK OF THE COURT 

CASE NO. A689240 
v. DEPT NO. V 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and 
MONIQUE GUILLORY, 

Defendants. 

AND RELATED COUNTERCLAIM. 

SCHEDULING ORDER 
(Discovery/Dispositive Motions/Motions to Amend or Add Parties) 

NATURE OF ACTION: Quiet title 

DATE OF FILING JOINT CASE CONFERENCE REPORT(S): 5/13/15 

TIME REQUIRED FOR TRIAL: 1-2 days 

DATES FOR SETTLEMENT CONFERENCE: None Requested 

Counsel for Plaintiff: 
Michael F. Bohn, Esq., Law Offices of Michael F. Bohn 

Counsel for Defendant NATIONSTAR MORTGAGE, LLC: 
Chelsea A. Crowton, Esq., Wright, Finlay & Zak 

Counsel representing all parties have been heard and after 

consideration by the Discovery Commissioner, 

IT IS HEREBY ORDERED: 

1. all parties shall complete discovery on or before 

5/12/16. 
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DISCOVERY 
>MMISSIONER 

':IGHTH JUDICIAL 
JISTRICT COURT 

2. all parties shall file motions to amend pleadings or 

add parties on or before 2/12/16. 

3. all parties shall make initial expert disclosures 

pursuant to N.R.C.P. 16.l(a) (2) on or before 2/12/16. 

4 . all parties shall make rebuttal expert disclosures 

pursuant to N.R.C.P. 16.l(a) (2) on or before 3/14/16. 

5. all parties shall file dispositive motions on or 

before 6/13/16. 

Certain dates from your case conference report(s) may have 

been changed to bring them into compliance with N.R.C.P. 16.1. 

Within 60 days from the date of this Scheduling Order, the 

Court shall notify counsel for the parties as to the date of 

trial, as well as any further pretrial requirements in addition 

to those set forth above. 

Unless otherwise directed by the court, all pretrial 

disclosures pursuant to N.R.C.P. 16.l(a) (3) must be made at 

least 30 days before trial. 

Motions for extensions of discovery shall be made to the 

Discovery Commissioner in strict accordance with E.D.C.R. 2.35. 

Discovery is completed on the day responses are due or the day 

a deposition begins. 

• 

• • • 

• • 
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DISCOVERY 

:OM MISSIONER 

EIGHTH JUDICIAL 
DISTRICT COURT 

Unless otherwise ordered, all discovery disputes (except 

disputes presented at a pre-trial conference or at trial) must 

first be heard by the Discovery Commissioner. 

Dated this J/ day of June, 2015. 

DISCOVERY COMMISSIONER 

CERTIFICATE OF SERVICE 

I hereby certify that on the date filed, I placed a copy 
of the foregoing DISCOVERY SCHEDULING ORDER in the attorney 
folder(s), mailed or e-~erved as follows: 

Michael F. Bohn, Esq. 
Chelsea A. Crowton, E~q. 

COMMISSIONER DESIGNEE 
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1 OCNJ 
DISTRICT COURT 

2 CLARK COUNTY, NEV ADA 
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SATICOY ·nA '{LI.{~ SERIES 4641 
Vl/\ltS(7CIO CT, 

Plaintiff. 
V~. 

! 
1 
i 
i 
I 
l 
i 
! 
! 
' ' 

~'AT! ON'S1"A 1) "·11')') -1-c· ~ c{~ I .T c·'. ("'.C)l)I)[' R ! • '< 1 , • '. lV \. . .K JI \ .J l., -L· . , - , [.. : 

C <\ST!_;~ 1 A \V FIR:V1 I 1 P· · 1 • !v10NIQl lE ! , , ~ . .. •.. ~·· . , , .. , a..na 1 . .. , 

(iUfLl.()RY, ! 
Defi:ndants. 

o ~------~·•••H'"'•"•••••••••H .... oono•o-o»-»•••"'"'"""'"•••••••••'' o o•o '' •- ••- ,- >' ,• • • • • 

N :\·1··1 ·)"'~·~·1·~\R .""l'()l:>'I'(' •\Ov; 1..1 c·· r ,£_ ~'<;) ... 1.. i'·. "- J.-'I. JC, ,,_, < 

Counicrclai111ant, 
vs. 

Si\ TI COY BP1.Y LLC SERfES 4641 
VIA.RECrGIC> CT; Nt\PLES cc1rv1~1UN!TY 
Ff()~1fl)\VNER8 ASS<)Ci/\TH)N~ J)()ES I 
through X; and Rl)E C(}RPt..)RA. TJ()N$ I 
through X, inclu!'>ivc, 

C~a~e No.; A-13-689240-C 
Dept. No.: V Electronically Filed 

07/07/2015 02:33:37 PM 

' 

~~·~, . ._ 
CLERK OF THE COURT 

ORDER SETTING CIVIL NONJURY TRIAL AND CALENDAR CALL 

IT IS HEREBY ORDERED THAT: 

A. The above-entitled case is set to be tried on a five-week stack to begin on 

Monday, OCTOBER 10, 2016 at 1:30 p.m. For purposes of this order, "the date set for 

trial" means the date on which the five-week stack begins. 

B. A Calendar Call will be held on SEPTEMBER 29, 2016, at 10:00 a.m. in 

courtroom 160 and must be attended by the attorney who will be trying the case if the party is 

represented by counsel. If a party is appearing as a pro se litigant, that party must appear at 

Calendar Call. 
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C. The Pre-Trial Memorandum must be served and filed not less than fifteen (15) 

days before the date set for trial with a courtesy copy delivered to Dept. V. 

D. All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued Scheduling Order 

and/or any amendments or subsequent orders. 

E. Stipulations to continue a trial date will not be considered by the Court. 

Pursuant to EDCR 2.35, a motion to continue trial due to any discovery issues or deadlines 

must be made before the Discovery Commissioner. 

F. All motions in limine must be in writing and filed no later than 60 days before 

the date set for trial, with courtesy copies delivered to Dept. V. It is the intent of the Court 

to hear all motions in limine no later than 30 days prior to trial. Thus, orders extending the 

time for hearing will not be signed except for good cause shown and in no event for a time less 

than 14 days before the date set for trial. All motions in limine must comply with EDCR 

2.4 7(b ). Motions filed in violation of this rule will not be considered. 

G. All parties (attorneys and parties in proper person) must comply with !!!! 

requirements of EDCR 2.67, 2.68 and 2.69. 

Transcripts; Counsel are to notify the Court Recorder, Lara Corcoran, 

CorcoranL@clarkcountycourts.us, at least two weeks in advance if they are going to require a 

recorder and/or daily copies of the transcripts of the trial. 

AV Equipment; If counsel anticipates the need for audio visual equipment during the 

trial, a request must be submitted to the District Courts AV Department following the calendar 

call. You can reach the AV Department at 671-3205. 
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Exhibits: Counsel should contact the Court Clerk, Denise Trujillo, at least 2 days prior 

to trial to make arrangements to bring Exhibits in to be marked. Email the Court Clerk, 

Denise, at TruiilloD@clarkcountycourts.us or contact Dept. V chambers at 702-671-4 360 to 

schedule delivery of the Exhibits. 

Proposed Findings of Fact and Conclusions of Law: Each side shall provide the Court, 

two (2) working days prior to the start of trial, a detailed, proposed Findings of Fact and 

Conclusions of Law. The detailed, proposed Findings of Fact and Conclusions of Law shall 

include all elements of each Cause of Action alleged by Plaintiff and the basis for 

Defendant's Affirmative Defense. This is not filed with the clerk - send the original hard 

copy to chambers. Also provide an electronic version (Word format) of your Findings of 

Fact and Conclusions of Law via e-mail to Dept. 5'S JEA Shelby Lopaze, at 

Lopazesh@clarkcountycourts.us. 

Failure of the designated trial attorney or any party appearing in proper person to 

appear for calendar call or to comply with this Order shall result in any of the following: ( l) 

dismissal of the action; (2) default judgment; (3) monetary sanctions; ( 4) vacation of trial date 

and/or any other appropriate remedy or sanction. 

Counsel is required to advise the Court immediately when the case settles or is 

otherwise resolved prior to trial. A stipulation which terminates a case by dismissal shall also 

indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date of 

that trial. A courtesy copy of the stipulation should be delivered to Chambers. 

DATED: July 7, 2015 

~~ 
District Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that on or about the date signed I caused the foregoing Order to 
be served by facsimile, by placing a copy in the attorney's folder in the Clerk's Office, by E­
service or mailed to the following: 

Law Offices of Michael F. Bohn, Esq. 
Eserve Contact office@bohnlawfirm.com 

Michael F Bohn Esq mbohn@bohnlawfirm.com 

McCarthy Holthus 

Thomas N. Beckom tbeckom@mccarthyholthus.com 

Messner Reeves LLP 

Bernita Lujan blujan@messner .corn 

Tom McGrath tmcgrath@messner.com 

Wright, Finlay & Zak, LLP 

Brittany Willis bwlllis@wrightlegal.net 

Chelsea C. Crowton, Esq. ccrowton@wrightlegal.net 

Dana Jonathan Nitz, Esq. dnitz@wrightlegaL net 

Erica Baker ebaker@wrightlegal.net 

Jenn Alexy jalexy@wrightlegal.net 

Marissa Resnick mresnick@wrightlegal.net 
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ORDR 

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEV ADA 

Electronically Filed 
07/28/2015 02:15:04 PM 

' 

CLERK OF THE COURT 

5 SATICOY BAY LLC SERIES 4641 VIAREGGIO 
CT, 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff, 

vs. 

NATIONST AR MORTGAGE, LLC, ET AL., 

Respondents. 

Case No. 

Dep't No. 

A-13-689240-C 

v 

ORDER GRANTING PLAINTIFF'S MOTION TO DISMISS AND DENYING NATIONSTAR 
MORTGAGE, LLC'S COUNTERMOTION FOR SUMMARY JUDGMENT 

I. FACTUAL BACKGROUND 

Plaintiff Saticoy Bay LLC Series 464 I Viareggio Ct ("Plaintiff') is the record title holder of 

the property located at 4641 Viareggio Court, Las Vegas, Nevada (the "Property"). The Property is 

subject to the covenants, codes, and restrictions of Counterdefendant Naples Community 

Homeowners Association (the "HOA"). Plaintiff acquired title to the Property via foreclosure sale 

held by the HOA on delinquent assessment liens it held on the Property. 

Defendant/Counterclaimant Nationstar Mortgage, LLC ("Nationstar") held a first priority 

deed of trust on the Property. Following the foreclosure sale on August 22, 2013 at which Saticoy 

Bay acquired title to the Property, Nationstar filed a Notice of Default and Election to Sell. Saticoy 

Bay then filed suit against, inter alia, Nationstar, alleging claims for: (I) injunctive relief~ (2) 

declaratory relief/quiet title; and (3) unlawful detainer (against the former property owner). 

Nationstar filed an Answer and Counterclaim on March 13, 2015, alleging claims for: (I) quiet 

I 
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title/declaratory relief, against Saticoy Bay and the HOA; (2) injunctive relief against Saticoy Bay 

and the HOA; and (3) wrongful foreclosure (against the HOA only). 

Saticoy Bay moved to dismiss the Counterclaim on March 19, 2015. Nationstar filed an 

Opposition thereto and a Countermotion for Summary Judgment on April 20, 2015, pursuant to an 

extended deadline by stipulation. On May 15, 2015, this Court held a hearing on Saticoy Bay's 

Motion to Dismiss the Counterclaim of Nationstar. In its Opposition to Saticoy Bay's Motion to 

Dismiss, and at the May 15, 2015 hearing, counsel for N ationstar asserted several arguments, one of 

which was that Nevada's HOA lien foreclosure statutes (specifically, NRS 116.3116-3117) facially 

violate the constitutional right to due process of law. The Court found this argument deserved 

additional consideration and took the positions of the parties under advisement. This Order 

incorporates the Court's initial tentative ruling and further addresses whether NRS 116.3116, et seq., 

run afoul of constitutional guarantees of due process. 

II. DISCUSSION 

A. Legal Standards 

Saticoy Bay moves for dismissal under NRCP 12(b)(5), which mandates dismissal when "it 

appears beyond a doubt that [the plaintiff] could prove no set of facts, which, if true, would entitle it 

to relief." Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008). 

This standard requires this Court to examine the content of Nationstar's Counterclaim. See 

McKnight Family, LLP v. Adept Mgmt. Servs., Inc., 12 9 Nev. Adv. Op. 64, 310 P.3d 555, 558 

(2013) (analyzing a complaint's claims in deciding a 12(b)(5) motion to dismiss). 

However, "[i]f, on a motion asserting the defense numbered (5) to dismiss for failure of the 

pleading to state a claim upon which relief can be granted, matters outside the pleading are presented 

to and not excluded by the court, the motion shall be treated as one for summary judgment and 
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disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present 

all material made pertinent to such a motion by Rule 56." NRCP 12(b) 

Here, as noted by Nationstar, Saticoy Bay has included documents outside the pleading itself 

with its Motion to Dismiss - a copy of the foreclosure deed and a copy of decision by the U.S. 

District Court for the District of Nevada. Nationstar argues that Staicoy's Motion should therefore 

be construed as a motion for summary judgment. 

However, there are exceptions to when a court should consider a Rule 12(b)(5) motion as a 

motion for summary judgment. One exception is where the complaint/counterclaim attaches the 

documents referenced by the Motion to Dismiss. Breliant v. Preferred Equities Corp., I 09 Nev. 842, 

847, 858 P.2d 1258, 1261 (I 993). Another is that the court may take judicial notice of matters of 

public record. Id. The Foreclosure Deed is attached as Exhibit 7 to Nationstar's Counterclaim and 

the District Court decision will not be considered by the Court. Thus, this Court need not construe 

Saticoy Bay's Motion as one for summary judgment. 

"Summary judgment is appropriate when the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 

of law." NRCP 56. (emphasis added) "The party moving for summary judgment bears the initial 

burden of production to show the absence of a genuine issue of material fact. If such a showing is 

made, then the party opposing summary judgment assumes a burden of production to show the 

existence of a genuine issue of material fact. The manner in which each party may satisfy its burden 

of production depends on which party will bear the burden of persuasion on the challenged claim at 

trial. If the moving party will bear the burden of persuasion, that party must present evidence that 

would entitle it to a judgment as a matter of law in the absence of contrary evidence. But if the 
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nonmoving party will bear the burden of persuasion at trial, the party moving for summary judgment 

may satisfy the burden of production by either (1) submitting evidence that negates an essential 

element of the nonmoving party's claim or (2) pointing out that there is an absence of evidence to 

support the nonmoving party's case." Cuzze v. Un iv. and Community College System of Nevada, 123 

Nev. 598, 172 P .2d 131 (2007). 

B. ANALYSIS 

The Counterclaim asserts only two claims against Saticoy Bay: (I) quiet title; and (2) 

injunctive relief. Nationstar presents several grounds in opposition to Saticoy Bay's Motion to 

Dismiss, considered in full below. 

1. Whether the foreclosure sale was properly noticed 

Saticoy Bay argues that its foreclosure deed provides conclusive proof that the foreclosure 

process was properly conducted under NRS 116. In response, Nationstar asserts that the notice of 

default was deficient because it does not describe the deficiency in payment or alert third parties as 

to what is being foreclosed - assessments, fines, nuisance abatements, or something else. It also 

generally avers that the foreclosure deed does not provide conclusive proof because, otherwise, 

"every foreclosure sale under NRS Chapter 116 is presumed to be a valid sale on a super-priority 

lien." Opp. at 21 :4-5. 

Saticoy Bay appears to be correct in its assertion that NRS 116 provides a conclusive 

presumption as to the validity of a HOA lien foreclosure sale under certain circumstances. NRS 

116.31166( 1) provides: 

"The recitals in a deed made pursuant to [the foreclosure of a HOA lien under this 
Chapter] of: 

(a) Default, the mailing of the notice of delinquent assessment, and the recording of 
the notice of default and election to sell; 
(b) The elapsing of the 90 days; and 
(c) The giving of notice of sale, 
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are conclusive proof of the matters recited." 

Saticoy Bay attached a filed copy of the Foreclosure Deed as Exhibit I to its Motion. That 

deed provides that the Notice of Mailing of Delinquent Assessment was recorded and then mailed to 

the owners and that, subsequently, a Notice of Default and Election to Sell was recorded on January 

24, 2012. Thus, subsection (a) is satisfied. The Foreclosure Deed further states that "more than 

ninety (90) days" elapsed from mailing the Notice of Default and Election to Sell to interested 

parties. Thus, subsection (b) is satisfied. Lastly, the Foreclosure Deed states that a Notice of Sale 

was published for three weeks in the Nevada Legal News, was recorded, and posted in three of the 

most public places in Clark County as well as on the Property. Thus, subsection (c) is satisfied. 

Saticoy Bay has therefore sufficiently demonstrated that the Foreclosure Deed provides conclusive 

proof that proper notice was given. 

Nationstar argues that Saticoy Bay's position would mean that "every foreclosure sale under 

NRS Chapter 116 is presumed to be a valid sale on a super-priority lien." Opp. at 21:4-5. This, 

however, ascribes an overly broad interpretation to the argument. Where a statute is unambiguous, a 

court is "not permitted to look beyond the statute itself when determining its meaning." Westpark 

Owners' Ass'n v. Eighth Judicial Dist. Court, 123 Nev. 349, 357, 167 P.3d 421, 427 (2007). A 

statute "is ambiguous when it is capable of more than one reasonable interpretation." Orion 

Portfolio Servs. 2, L.L.C. v. Cnty. of Clark ex re/. Univ. Med Ctr. of S. Nev., 126 Nev. __ , __ 

245 P .3d 527, 531 (20 I 0). As outlined above, NRS 116.31166( I) does establish conclusive proof as 

to matters of notice of the sale - this is apparent from the face of the statute itself. Those provisions 

are not susceptible to more than one reasonable interpretation. Moreover, it is notable that the statute 

does not make clear any explicit requirement that specific facts be recited in the deed in order for the 

conclusive presumption to be established. Compare NRS 116.31166( 1 ), with Or. Rev. Stat. 86.800 
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(stating "the trustee's deed to the purchaser at the trustee's sale shall contain, in addition to a 

description of the property conveyed, a recital of the facts concerning the default, the notice 

given, the conduct of the sale and the receipt of the purchase money from the purchaser"). 

Thus, the Foreclosure Deed appears to provide conclusive proof as to matters of notice of 

delinquency and the foreclosure sale. Moreover, those matters cannot be genuinely disputed factual 

issues, as they are conclusively established pursuant to NRS 116.31166( 1 ). 

2. Whether the notice provisions in NRS 116 for HOA lien foreclosures violate due 

process 

NRS 116.31163 provides: 

The association or other person conducting the sale shall also mail, within 10 days after the 
notice of default and election to sell is recorded, a copy of the notice by first-class mail to: 

1. Each person who has requested notice pursuant to NRS 
107.090 or 116.31168~ 
2. Any holder of a recorded security interest encumbering the unit's 
owner's interest who has notified the association, 30 days before the 
recordation of the notice of default, of the existence of the security 
interest." 

NRS 116.31168(1) provides that "[t]he provisions ofNRS 107.090 apply to the foreclosure 

of an association's lien as if a deed of trust were being foreclosed. The request must identify the lien 

by stating the names of the unit's owner and the common-interest community." 

Nationstar has challenged Nevada's HOA lien foreclosure statutes as depriving it of its 

constitutional guarantees to due process. Specifically, Nationstar challenges the statutes on their 

face, rather than as applied, and contends that in every application, they violate due process. Opp. at 

22-24. 

DUE PROCESS UNDER FEDERAL AND STATE LAW 
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Section One of the Fourteenth Amendment to the United States Constitution provides that no 

"state [shall} deprive any person of life, liberty, or property, without due process of law." Similarly, 

Article 1, Section 8 of the Nevada Constitution provides that "[n}o person shall be deprived of life, 

liberty, or property, without due process of law." The Nevada Supreme Court has held that, given 

"the similarities between the due process clauses contained in the United States and Nevada 

Constitutions," the latter is generally interpreted consistently with the former. Hernandez v. Bennett­

Haron, 128 Nev. Adv. Op. 54, 287 P.3d 305, 310 (2012). 

The concept of due process has two main components. Substantive due process, which could 

be termed a "fundamental rights" analysis, guarantees a right to be universally free from certain 

governmental action. That is to say, it "forbids the government to infringe certain "fundamental" 

liberty interests at all, no matter what process is provided, unless the infringement is narrowly 

tailored to serve a compelling state interest." Reno v. Flores, 507 U.S. 292, 302 (1993) (emphasis in 

original). 

Procedural due process, on the other hand, "imposes constraints on governmental decisions 

which deprive individuals of "liberty" or "property" interests within the meaning of the Due Process 

Clause." Mathews v. Eldridge, 424 U.S. 319, 332 (1976). The U.S. Supreme Court "consistently has 

held that some form of [notice and] hearing is required before an individual is finally deprived of a 

property interest." Id. at 333. Nationstar contends that the notice requirements in Nevada's HOA lien 

foreclosure statutes are insufficient and, therefore, deprive it of due process. Opp. at 24-27. 

Specifically, Nationstar contends that the statutes require only opt-in, rather than mandatory, notice 

to first priority lienholders before a HOA foreclosure sale is held and that these mechanisms are 

insufficient notice to satisfy constitutional guarantees to due process. Id. at 25-27. It is clear, 
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therefore, that Nationstar is challenging NRS 116's provisions for HOA foreclosures on the basis of 

procedural due process. 

WHETHER THE ISSUE HAS BEEN ADDRESSED BY SFR 

Preliminarily, it is important to examine the Nevada Supreme Court's decision in SFR 

Investments Pool 1 v. US. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014), reh'g denied (Oct. 16, 

2014) to determine whether it has addressed the specific arguments set forth by Nationstar. In SFR, 

U.S. Bank asserted that NRS 116 provided inadequate notice and that the content of the notice U.S. 

Bank actually received was likewise deficient. SFR, 334 P.3d at 418. The Supreme Court rejected 

U.S Bank's argument that the statutory scheme provided notice insufficient to comply with due 

process rights because the statutes were "enacted in 1991, and thus [the lender] was on notice that by 

operation of the statute, the [earlier recorded] CC&Rs might entitle the HOA to a super priority lien 

at some future date." Id. (internal citations and quotations omitted). 

The Supreme Court also rejected U.S. Bank's argument that the content of the notice it did 

receive was insufficient since it did not provide the superpriority portion of the HOA's lien because 

the notices stated specific lien amounts and "nothing appears to have stopped U.S. Bank from 

determining the precise superpriorty amount in advance of the sale or paying the entire amount and 

requesting a refund of the balance." Id. Hence, the Supreme Court did not specifically address the 

facial constitutional validity of Nevada's HOA foreclosure statutes as presented by Nationstar. 

Moreover, the Supreme Court also did not address the state action requirement of a due process 

challenge, as outlined below, and this Court is therefore not bound by precedent on the specific 

issues raised by Nationstar. 
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THERE IS rNSUFFICIENT ST ATE ACTION TO FIND A VIOLATION OF DUE PROCESS. 

As stated above, Section One of the Fourteenth Amendment to the United States Constitution 

provides that no "state [shall] deprive any person of life, liberty, or property, without due process of 

law." Similarly, Article 1, Section 8 of the Nevada Constitution provides that "[n]o person shall be 

deprived of life, liberty, or property, without due process of law," interpreted consistently with the 

Fourteenth Amendment. See Hernandez, supra. In fact, the Nevada Supreme Court has likewise held 

that the Nevada Constitution's due process clause applies to state action: "The Fourteenth 

Amendment is a limitation on the states in the interest of individuals ... Similarly, the Nevada 

Constitution protects individuals against deprivations by the state of life, liberty, or property, without 

due process of law." Whitehead v. Nevada Commn. on Jud Disc~, 873 P.2d 946, 974 (Nev. 1994) 

(emphasis added). 

The very text of the Due Process clause makes "firmly embedded in our constitutional law 

[the principle] that the action inhibited by the first section of the Fourteenth Amendment is only such 

action as may fairly be said to be that of the States. That Amendment erects no shield against merely 

private conduct, however discriminatory or wrongful." Shelley v. Kraemer, 334 U.S. 1, 13 (1948). 

This is even more apparent from the U.S. Supreme Court's jurisprudence on the subject of 

procedural due process, which it has held "imposes constraints on governmental decisions which 

deprive individuals of "liberty" or "property" interests within the meaning of the Due Process 

Clause." Mathews, supra (emphasis added). The state action prerequisite to due process guarantees 

is an issue that seems to have been taken for granted in Nationstar's Opposition as well as the 

Supreme Court's decision in SFR, as neither specifically addresses it. 

The Court has before it here a statutory framework for HOA lien foreclosures enacted by the 

legislature. Of particular note is that this framework governs nonjudicial HOA lien foreclosures -
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that is, private sales - and therefore there is no direct state action apparent from the face of the 

statutes. See Apao v. Bank of New York, 324 F.3d 1091, 1093 (9th Cir. 2003) (noting that "in cases 

involving foreclosures or seizures of property to satisfy a debt, the Supreme Court has held that the 

procedures implicate the Fourteenth Amendment only where there is at least some direct state 

involvement in the execution of the foreclosure or seizure"). 

Although direct state action is not necessarily required to give nse to a due process 

challenge, in its absence "the question is whether the State was sufficiently involved to treat that 

decisive conduct as state action." Nat'! Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179, 192 

( 1988). Thus, in order for these statutes to violate the constitutional guarantees of due process, it 

must be shown at the outset that the State of Nevada is sufficiently involved in HOA lien 

foreclosures so as to attribute all HOA lien foreclosures as conduct of the State. 

Private conduct may be attributed to the state for purposes of the state action requirement 

where: ( 1) "the State creates the legal framework governing the conduct;" (2) "it delegates its 

authority to the private actor; or (3) "it knowingly accepts the benefits derived from unconstitutional 

behavior." Id Out of these, the only applicable instance here may be that Nevada has "created" the 

legal framework governing HOA lien foreclosures. It has not delegated any of its State power to 

private parties. See Apao, 324 F.3d at 1094 (noting that "self-help foreclosure remedies have existed 

since early in the common law, and thus one cannot say that the power of foreclosure is one 

traditionally belonging only to the government"). Nor does the State derive any ascertainable benefit 

from private, nonjudicial HOA foreclosures. 

In the most technical sense, it is true that Nevada's legislature "created" the provisions of 

NRS 116.3116-311 7. However, merely enacting a statute is insufficient to satisfy the state action 

requirement. See Am. Mfs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 53 (1999) (stating that "[w]e have 
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never held that the mere availability of a remedy for wrongful conduct, even when the private use of 

that remedy serves important public interests, so significantly encourages the private activity so as to 

make the State responsible for it"). See also Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 162-64 

(1978) (holding that mere legislative authorization of a private power of sale does not constitute 

delegation of a traditionally governmental function). 

The content of Nevada's HOA lien foreclosure statute is akin to NRS 107.080, Nevada's 

statute governing deed of trust foreclosures. NRS 107.080(1) provides that "if any transfer in trust of 

any estate in real property is made after March 29, 1927, to secure the performance of an obligation 

or the payment of any debt, a power of sale is hereby conferred upon the trustee to be exercised after 

a breach of the obligation for which the transfer is security." NRS 116.31162 provides that "in a 

planned community, in a cooperative where the owner's interest in a unit is real ... or in a 

cooperative where the owner's interest in a unit is personal property ... and the declaration provides 

that a lien may be foreclosed under NRS 116.31162 to 116.31168, inclusive, the association may 

foreclose its lien by sale" after certain preconditions are met. 

The similarity of these statutes has important implications on the state action analysis. 

Federal courts, beginning roughly in the 1970s, have consistently held that statutes authorizing 

nonjudicial foreclosure sales via deeds of trust do not violate due process guarantees because there is 

no sufficient state action involved. See Apao, 324 F.3d at 1094-1095 (listing cases). Generally, a 

"state's statutory authorization of self-help provisions is not sufficient to convert private conduct 

into state action." Id. at I 094. Such statutes "neither encourage[] nor compel[] the procedure, but 

merely recognize[] its legal effect." Id. As stated by the U.S. Supreme Court, the focus of the 

analysis is "whether the State provided a mantle of authority that enhanced the power of the harm­

causing individual actor." Tarkanian, supra. 
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Nevada's nonjudicial foreclosure statute, NRS 107.080, has withstood due process 

challenges on the basis that there is no state action. See Charmicor v. Deaner, 572 F.2d 694, 696 

(9th Cir. 1978). This is in spite of the fact that NRS 107 .080 specifically creates a power of sale, 

rather than deferring to any contract or agreement that may exist between the parties. See Apao, 324 

F.3d at 1095. Arguably, there is even less state involvement in NRS 116 than there is in NRS 107. 

NRS 116 does not create the power of sale, but rather "recognizes its legal effect" where "the 

declaration provides that a lien may be foreclosed under NRS 116.31162 to 116.31168." Moreover, 

NRS 116 also does not "encourage or compel" any self-help remedies. Hence, NRS 116 does not 

violate due process guarantees. 

3. Whether Nations tar's deed of trust was preserved by the HOA 's CC &Rs 

Saticoy Bay argues that, while the CC&Rs at issue here do contain a mortgage savings 

clause, that clause is pre-empted by NRS 116.1104. Nationstar responds by contending that the 

mortgage savings clause is valid and that its interest was therefore not extinguished by the 

foreclosure. This issue appears to have been directly addressed and decided by the Supreme Court in 

SFR. The Court there held that: 

"[NRS 116.1104] states Chapter 116's prov1s1ons may not be 
varied by agreement, and rights conferred by it may not be waived 
. .. [ e ]xcept as expressly provided in Chapter 116. (Emphasis 
added.) Nothing in [NRS] 116.3116 expressly provides for a 
waiver of the HOA's right to a priority position for the HOA's 
super priority lien [even by including a mortgage savings clause in 
the CC&Rs]." 

SFR, 334 P .3d at 419 (citations omitted). Thus, Nationstar' s position is directly at odds with 

the SFR decision. Indeed, its Opposition seems to acknowledge this conflict and states that "to the 

extent SFR conflicts with the premise that the HOA could choose to subordinate its interests to the 

first mortgagee for the greater good of the association .. .it should be overturned." Opp. at 18: 11-14. 
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Of course, this Court is in no position to overturn a decision of the Supreme Court. In any event, 

Nationstar' s mortgage was not preserved by the mortgage savings clause in the CC&Rs under 

existing law. 

4. Whether the nonjudicialforeclosure process in NRS 116 violates Takings Clauses 

Nationstar also argues that the SFR decision and nonjudicial foreclosure under NRS I I 6 and 

the SFR interpretation thereof violates the Takings Clauses of the United States and Nevada 

Constitutions. In order for there to be a violation of the Takings Clauses, the use for which real 

property is appropriated must be a "public use" - that is, it must serve a public purpose. See Keio v. 

City of New London, Conn., 545 U.S. 469, 480 (2005); 

Dayton Gold & Silver Mining Co. v. Seawell, 11 Nev. 394, 410 ( 1876). At the outset, it is highly 

doubtful that Nationstar has any real property interest in the Property that could have been "taken" 

as that word is meant in the context of the Takings Clauses. Nationstar held only a security interest 

in the Property via a deed of trust. This is akin to a lien on the Property and liens are "a monetary 

encumbrance on property, which cloud[] title," not a vested right in title. Hamm v. Arrowcreek 

Homeowners Ass 'n, 124 Nev. 290, 298, 183 P.3d 895, 901 (2008). Even if Nationstar had a 

compensable interest in the Property, its takings claim must still fail. It is difficult to see how the 

foreclosure of a HOA lien could constitute public use. 

Moreover, for the same reasons as above there is also no real state action here that could 

form the basis for a takings claim under the Takings Clauses. Typically, such actions are in the 

nature of a physical intrusion onto one's property or regulating one's property such that the property 

loses economic value. See generally City of Las Vegas v. Cliff Shadows Prof'/ Plaza, 293 P.3d 860 

(Nev. 2013); McCarran Int 'I Airport v. Sisolak, 122 Nev. 645 (2006). Whether the HOA Lien here 

Violates NRS 116.3116 
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Nationstar also argues that the HOA lien that was foreclosed upon violated NRS 116 and 

that, because it was statutorily improper, this invalidates the resulting foreclosure. The essence of 

Nationstar's argument on this point is that NRS 116.3116(1) limits what may be included in a 

HOA's super-priority lien and that this does not include collection costs and attorney's fees. This 

precise issue is currently before the Supreme Court in the case of Horizons at Seven Hills 

Homeowners Association v. Ikon Holdings, LLC, Case No. 63178, and is pending final disposition. 

But the Court need not decide that issue because the argument is made too late in the case, as to 

Saticoy Bay. Here, the foreclosure sale has already occurred. Although the argument is preserved as 

to the HOA, the ship has sailed on Saticoy Bay. 

GOOD CAUSE APPEARING THEREFORE, IT IS HEREBY ORDERED that Nationstar's 

Counterclaim as to Saticoy Bay in this matter is DISMISSED and Nationstar's Countermotion for 

Summary Judgment on its counterclaim is DENIED. 

'I 
DATED this ;2~? 1day of July, 2015 

I 

Carolyn E sworth 
District Court Judge 
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CERTIFICATE OF SERVICE 

2 oi11 
The undersigned hereby certifies that on the C) day of July 2015, he/she served the 

foregoing Decision and Order by faxing, mailing, or electronically serving a copy to counsel as 

listed below: 

Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq. 

376 East Warm Springs Road, Suite 125 
Las Vegas, NV 89119 

Dana Nitz, Esq. 
Chelsea Crowton, Esq. 

7785 W. Sahara Avenue, Suite 200 
Las Vegas, NV 89117 

Thomas McGrath, Esq. 
Messner Reeves, LLP 

5556 S. Fort Apache Road, Suite 100 
Las Vegas, NV 89148 

Jason M. Peck, Esq. 
The Cooper Castle Law Firm, LLP 

5275 S. Durango Drive 
Las Vegas, NV 89113 

c\ t . 1 /; 

,j .. · \l_; . . -i_e~· ( 
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1 ORDR 
~j·~'"-

Thomas E. McGrath, Esq. 
2 NevadaBarNo. 7086 
3 MESSNER REEVES LLP 

5556 S. Fort Apache Road, Suite 100 
4 Las Vegas, Nevada 89148 

Telephone: (702) 363-5100 
5 Facsimile: (702) 363-5101 

6 E-mail: tmcgrath@messner.com 
Attorneys for Counter-defendant/Third-Party Defendant 

7 Naples Community Homeowners Association 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

CLERK OF THE COURT 
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SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Case No. A-13-689240-C 
Dept. No.: V 

Plaintiff, 
vs. 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 

NATIONSTAR MORTGAGE, LLC, 

Counterclaimant, 
vs. 

SATICOYBAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive, 

Counter-defendants, 

ORDER TO DISMISS, WITHOUT PREJUDICE, COUNTERCLAIMANT 
NATIONSTARMORTGAGE, LLC's COUNTERCLAIMAS TO COUNTER­

DEFENDANT/THIRD PARTY DEFFENDANT NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION ONLY 
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1 Counter-defendant/Third Party Defendant NAPLES COMMUNITY HOMEOWNERS 

2 ASSSOCIATION'S Motion to Dismiss Defendant/Counterclaimant NATIONSTAR 

3 
MORTGAGE, LLC's Counterclaim as to NAPLES COMMUNITY HOMEOWNERS 

4 
ASSOCIATION only, came on for hearing in Department V of this Court, at 9:00 a.m., on the 

5 

6 19th of June, 2015. 

7 Thomas E. McGrath, Esq., appeared for Counter-defendant NAPLES COMMUNITY 

8 HOMEOWNERS ASSOCIATION ("Naples") and Chelsea A. Crowton, Esq., appeared on 

9 
behalf of Defendant/Counterclaimant NATIONSTAR MORTGAGE, LLC ("Nationstar"). 

10 

11 
All parties having been duly noticed, and the Court having reviewed the pleadings and 

12 papers on file herein, and good cause appearing, the Court finds as follows: 

13 Naples moves to dismiss under Nevada Rule of Civil Procedure ("NRCP") 12(b)(l), 

14 alleging this Court lacks subject matter jurisdiction over the instant matter. NRCP 12(b)(l) 

15 
states that a complaint may be dismissed for "lack of jurisdiction over the subject matter" of 

16 

17 
the action. A 12(b)(l) motion is available to a "when a lack of jurisdiction over the subject 

18 
matter appears on the face of the [counterclaim]." Girola v. Roussille, 81 Nev. 661, 663,408 

19 P.2d 918, 919 (1965). Naples also moves for dismissal under NRCP 12(b)(5), which mandates 

' 

20 dismissal when "it appears beyond a doubt that [the counterclaimant] could prove no set of 

21 

22 

23 

facts, which, if true, would entitle it to relief." Buzz Stew, LLC v. City of North Las Vegas, 124 

Nev. 224, 228, 181 P.3d 670, 672 (2008). Each of these standards requires this Court to 

24 
examine the content of Nationstar's Counterclaim. See Girola, supra. See also McKnight 

25 Family, LLP v. Adept Mgmt. Servs., Inc., 129 Nev. Adv. Op. 64, 310 P.3d 555, 558 (2013) 

26 (analyzing a complaint's claims in deciding a 12(b)(5) motion to dismiss). 

27 

28 
{01675427 I l} 
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However, "[i]f, on a motion asserting the defense numbered (5) to 
dismiss for failure of the pleading to state a claim upon which relief 
can be granted, matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as one for 
summary judgment and disposed of as provided in Rule 56, and all 
parties shall be given reasonable opportunity to present all material 
made pe1iinent to such a motion by Rule 56." NRCP 12(b). 

Here, Naples has included a copy of the deed of trust. Nationstar has likewise attached 

extraneous documents - legislative history for the statutes at issue here. However, the deed of 

9 trust is attached to the Counterclaim and is therefore a part of the pleadings that this Court may 

10 consider. Additionally, the legislative histo1y documents are not necessary to the Court's 

11 resolution of the issues and it will therefore not consider them. Thus, this Court need not 

12 

13 

14 

15 

construe Naples' Motion as one for summary judgment. 

The substantive gist of Naples' Motion to Dismiss is that Nevada statutes mandate this 

matter be submitted to alte1native dispute resolution ("ADR") prior to bringing a civil action. 

16 NRS 38.310(1)(a) provides that "[n]o civil action based upon a claim relating to the 

17 interpretation, application or enforcement of any covenants, conditions or restrictions 

18 

19 

20 

21 

22 

23 

applicable to residential property ... may be commenced in [state court] unless the action has 

been submitted to mediation or arbitration pursuant to the provisions ofNRS 38.300 to 38.360, 

inclusive." 

A civil action is defined as "an action for money damages or equitable relief," but 

excludes "an action in equity for injunctive relief in which there is an immediate threat of 

24 hreparable harm, or an action relating to the title to residential property." NRS 3 8 .300(3 ). Suits 

25 

26 

27 

28 

filed in state cou1i in derogation ofNRS 38.310(1) must be dismissed. See NRS 38.310(2). To 

determine whether Nationstar's Counterclaims may stand or must first be submitted to ADR 

{01675427I1} 
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1 pursuant to NRS 3 8 .310(1 ), this Court must "analyze each claim" of the Counterclaim. 

2 McKnight, 310 P.3d at 558. 

3 

4 

5 

1. Nationstar's counterclaims are civil actions within the meaning ofNRS 38.310. 

Nationstar argues that its Counterclaim is not a "civil action" within the meaning of 

6 NRS 38.310, which states that "[n]o civil action ... may be commenced" before submitting it to 

7 ADR. Opp. at 8:11-17. Nationstar argues that Plaintiff commenced a civil action, but not 

8 Nationstar. This position takes an unnecessarily narrow reading of the "civil action" in the 

9 
context ofNRS 38.310. 

10 

11 
Although NRCP 3 states that a "civil action is commenced by filing a complaint with 

12 
the court," we are not here concerned with the NRCPs. Rather, we are concerned with the 

13 provisions ofNRS 38.300-38.360. NRS 38.300(3), defining a civil action for mandatory ADR 

14 purposes, speaks of "actions," providing that a civil action "includes an action for money 

15 

16 

17 

18 

19 

20 

21 

22 

23 

damages or equitable relief." The Nevada Supreme Court has defined an "action" as a legal 

proceeding in a court to enforce a right or redress a wrong. See Seaborn v. First Jud Dist. Ct., 

55 Nev. 206, 29 P.2d 500 (1934). Counterclaims certainly fall within this definition of an action 

and, therefore, are subject to the mandatory ADR provisions ofNRS 38.310. 

2. Nationstar's Counterclaim for Wrongful Foreclosure 

The Court notes that the Nevada Supreme Court's McKnight decision is dispositive of 

the issue of whether Nationstar's claims for wrongful foreclosure must be dismissed. In 

McKnight, a homeowners association sold several prope1iies owned by McKnight Family, 
24 

25 LLC that were subject to its CC&Rs at a foreclosure sale, pursuant to delinquent assessment 

26 liens it held on the prope1iies. McKnight, 310 P .3d at 556. The prope1iies were purchased by a 

27 third pa1iy, Design 3.2. Id McKnight Family, LLC filed suit against the HOA and Design 3.2, 

28 
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1 

2 

3 

4 

5 

alleging in its complaint causes of action for, inter alia, wrongful foreclosure. Id. The Supreme 

Court addressed this claim and concluded that it was subject to NRS 38.3 lO's mandatory ADR 

requirement. Id. at 559. 

Relative to a claim for wrongful foreclosure, the Supreme Court noted that in order for 

6 a court to resolve such a claim, it must "interpret covenants, conditions, or restrictions 

7 applicable to residential property" because it "challenges the authority behind the foreclosure, 

8 not the foreclosure itself." Id. (emphasis added). This is because the court must reference the 

9 

10 

11 

CC&Rs to determine whether the property owner violated any required conditions. Id. 

Similarly, in order for this Court to determine whether the foreclosure sale conducted 

12 by Naples was proper as a general matter, it must determine whether Naples had the authority 

13 to conduct the sale in the first place. Moreover, the allegations contained within Nationstar's 

14 claim for wrongful foreclosure specifically reference Naples' CC&Rs. For example, 

15 
Nationstar claims that "The HOA, the HOA Trustee and all fictitious Defendants failed to 

16 

17 
provide notice pursuant to the CC&Rs." Countercl. at if 76. See also Id. at iii! 43-48, 79. Under 

18 
the McKnight decision, then, this would clearly require the Court to interpret Naples' CC&Rs. 

19 Therefore, Nationstar's wrongful foreclosure claim is subject to the mandatory ADR 

20 requirement and should be dismissed. 

21 

22 Relief 

23 

24 

3. Nationstar's Counterclaim for Quiet Title or, in the Alternative, Declaratory 

Nationstar first asserts a claim for quiet title/declaratory relief against Naples. Relative 

25 to the quiet title claim, Naples contends that it no longer holds any interest in the Prope1iy, 

26 since it conducted a foreclosure sale. In response, Nationstar contends that its quiet title claim 

27 

28 
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1 is proper because, ifthe foreclosure sale were to be held invalid, Naples would then still hold 

2 an interest in the Property that could be subject to an action to quiet title. Opp. at 6:8-10. 

3 
NRS 38.300(3) states actions "relating to the title to residential property" are exempt 

4 

5 
from the mandatory ADR requirement because they are not considered civil actions. The 

6 McKnight Court made clear, however, that exempt claims under this provision are those that 

7 "directly relate to an individual's right to possess and use his or her property." McKnight, 310 

8 P.3d at 559. Here, Nationstar does not seek use or possession of the Property by way of its 

9 
Counterclaim. Hence, its "quiet title" claim must be submitted to mandatory ADR. See 

10 
McKnight, 310 P.3d at 558 (indicating that the substance of a complaint's claims must be 

11 

12 evaluated, rather than the form). 

13 Furthermore, the issue of whether the foreclosure sale was valid and proper must be 

14 decided before a claim for quiet title may be resolved- for the reasons set forth by Nationstar. 

15 
Based on the analysis in the prior section, claims contesting the validity and/or authority of the 

16 

17 
foreclosure sale must be submitted to mandatory ADR before being brought here because they 

18 
necessarily require this Court to reference and interpret various provisions of Naples CC&Rs. 

19 Thus, directing the quiet title claim to mandatory ADR is further warranted. 

20 

21 

22 

23 

Relative to Nationstar's alternative claim for declaratory relief, it may not necessarily 

be similarly exempt from mandatory ADR, an issue left unaddressed by McKnight. In the 

event that it is found that Nationstar's interest was extinguished, Nationstar requests a 

24 
"determination from this Court, pursuant to NRS 40.010, [sic] the HOA Sale was unlawful and 

25 void and conveyed no legitimate interest to" Plaintiff. Countercl. at ii 63. 

26 

27 

28 
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1 However, for the same reasons as outlined above for the wrongful foreclosure claim, 

2 this Court must specifically reference and interpret Naples' CC&Rs in order to dete1mine 

3 

4 
whether the sale conducted was proper and, therefore, affected Nationstar's interest in the 

Property. Indeed, Nationstar admits that the claim for "declaratory relief in this case is akin to 
5 

6 setting aside a foreclosure sale." Opp. at 6:15-17. Therefore, Nationstar's alternative claim for 

7 declaratory relief should be dismissed for failure to first submit it to mandatory ADR. 

8 

9 

10 

11 

Lastly, Nationstar requests that, should this Court find its claims subject to the 

mandatory ADR requirement, a stay be issued pending compliance or a mandatory settlement 

conference be set. Opp. at 11. However, this would be contrary to the plain text of NRS 

12 3 8. 310(2), which mandates that claims subject to AD R filed with this Court prior to submission 

13 to ADR be dismissed. Therefore, Nationstar's request for a stay or settlement conference 

14 should be denied. 

15 
Ill 

16 
Ill 

17 

18 Ill 

19 Ill 

20 Ill 

21 
Ill 

22 
Ill 

23 

24 
Ill 

25 Ill 

26 Ill 

27 Ill 

28 
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1 THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 

2 Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION's Motion to 

3 
Dismiss Defendant/Counterclaimant NATIONSTAR MORTGAGE, LLC's Counterclaim as 

4 
to NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only is granted and that 

5 

6 NATIONSTAR MORTGAGE, LLC's Counterclaim is dismissed, without prejudice, as to 

7 Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Datedthis 1/./1-dayof Av-J"''V ,2015. 

Submitted by: 

19 Thom~s . , Grath, Esq. / 
Ba1~N . 7 

20 MESSNER @EvEsLLP 

21 
5556 S. Fort Apache Road, Suite 100 
Las Vegas, Nevada 89148 

22 Attorneys for Counter-defendant/Third-Party Defendant 
Naples Community Homeo-vvners Association 

23 

24 

25 

26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

Pursuant to Rule 9 ofN.E.F.C.R. and Administrative Order 14-2, I certify that on this 

12111 day of August, 2015, the foregoing ORDER TO DISMISS, WITHOUT 

PREJUDICE, COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC's 

COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD PARTY 

DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY 

was served by electronic service via Wiznet to all registered parties. 

Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq. 
376 East Warm Springs Road, Ste. 125 
Las Vegas NV 89119 
Attorneys for Plaintiff 

WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Chelsea A. Crowton, Esq. 
7785 W. Sahara Ave, Suite 200 
Las Vegas NV 89117 
Attorney for Defendant Nationstar Mortgage LLC 

Is/ Bernita M Ligan 

Employee of MESSNER REEVES LLP 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

NOLP 
WRIGI-IT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 0050 
Chelsea A. Crowton, Esq. 
Nevada State Bar No. 11547 
7785 W. Sahara Ave., Ste. 200 
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
dnitz@, \Vri£htl egal .net 
ccrowton@wrightlegal.net 

Electronically Filed 
09/09/201505:04:11 PM 

' 

~j.~AtF 
CLERK OF THE COURT 

Attorneys for Defendant and Counterclailnant, Nationstar .A1ortgage, LLC 

DISTRICT COURT 
CLARK COUNTY, NEV ADA 

10 
SA TI COY BAY LLC SERIES 4641 

11 VIAREGGIO CT, 
Case No.: A-13-689240-C 
Dept. No.: V 

12 

13 

14 

15 

16 

17 

18 

19 

20 

') 1 

22 

23 

24 

?5 

26 

27 

28 

Plaintiff , 
vs. 

NATIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 

NATIONSTAR MORTGAGE, LLC, 

Counterclai1nant, 
vs. 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOI-INSON SONG & GRUCI-IOW; DOES I 
through X; and ROE CORPORA TI ONS I 
through X, inclusive, 

Counter-Defendants. 

NOTICE OF LIS PENDENS 

PLEASE TAKE NOTICE that Defendant/Counterclain1ant, Nationstar Mortgage, LLC 

(hereinafter "Nationstar"), has answered the con1plaint of Plaintiff, Saticoy Bay LLC Series 4641 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Viareggio Ct (hereinafter "Plaintiff'), and filed a counterclai111 in the above-entitled action which 

concen1s and affects real property as described herein. Nationstar's Answer and Counterclaim. 

was filed on March 13, 2015. The above-captioned inatter is pending in the District Court, Clar 

County, Nevada, located at 200 Lewis Ave., Las Vegas, Nevada. 

This action, and the affim1ative relief that Nationstar requests in its Answer an 

Counterclain1, affects title to specific real property and the right to possession of specific real 

prope1iy situated in Clark County, Nevada, con1111only known as 4641 Viareggio Court, La 

Vegas, Nevada 8914 7 (hereinafter "Property"), and in ore particularly described as: 

Parcel One (I): 
Lot Sixty-Two (62) in Block One (1) of CHEYENNE RIDGE PHASE 2 - UNIT 
1, as shown by 1nap thereof on file in Book 78 of Plats, Page 18, and amended by 
that certain Certificate of An1end1nent recorded May 19, 1997 in Book 970519 as 
Docu1nent No. 013 98, of Official Records, in the Office of the County Recorder 
of Clark County, Nevada. 

Parcel T\vo (2): 
A non exclusive ease1nent for ingress, egress and Public Utility Purposes on, over 
and Across the Private Streets on the Map Referenced Hereinabove, which 
easen1ent is appurtenant to parcel one (1 ). 

17 and 1nore pmiicularly described as Clark County Assessor Parcel No. 163-19-311015. 

18 In its Answer and Counterclai1n, Nationstar has asked the Court to provide the following 

I 9 affirn1ative relief: 

20 

21 

?2 

23 

24 

25 

26 

?7 

28 

1. 

2. 

3. 

4. 

For a declaration and detern1ination that Nationstar's interest is secured against 

the Property, and that Nationstar's first Deed of Trust was not extinguished by the 

HOA Sale; 

For a declaration and detern1ination that Nationstar's interest is superior to the 

interest of Buyer, and all other fictitious Defendants; 

For a declaration and detern1ination that the 1-IOA Sale was invalid to the extent it 

purpo1is to convey the Property 11-ee and clear to Buyer; 

In the alten1ative, for a declaration and dete1n1ination that the HOA Sale was 

invalid and conveyed no legiti1nate interest to Buyer; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

] ] 

5. 

6. 

7. 

8. 

For a preliminary and pennanent injunction that Buyer, its successors, assigns, 

and agents are prohibited fro1n conducting a sale or transfer of the Property if it is 

clain1ed to be superior to Nationstar' s Deed of Trust or not subject to that Deed of 

Trust' 
' 

For a preli1ninary injunction that Buyer, its successors, assigns, and agents pay all 

taxes, insurance and homeowner's association dues during the pendency of this 

action· , 

For a preli1ninary injunction that Buyer, its successors, assigns, and agents be 

required to segregate and deposit all rents with the Court or a Cou11-approved 

trust account over which Buyer has no control during the pendency of this action; 

If it is detennined that Nationstm-'s Deed of Trust has been extinguished by the 

12 I-IOA Sale, for special dan1ages in the an1ount of the fair n1arket value of the 

13 Property or the unpaid balance of the Guillory Loan and Deed of Trust, at the ti111 

14 of the 1-IOA Sale, whichever is greater; 

15 DATED this~ugust, 2015. 

16 WRIGHT, FINLAY & ZAK, LLP 

17 

18 

19 

20 

21 

?2 

23 

24 

25 

26 

27 

28 

Dana Joi than Nitz, Esq. 
Nevada Bar No. 00050 
Chelsea A. Crowton, Esq. 
Nevada Bar No. 1154 7 
7785 W. Sahara Ave., Ste. 200 
Las Vegas, NV 89117 
Attorneys .for De.fendant and CounterclaiJnant, 
Nationstar Jvf ortgage, LLC 
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1 AFFIRMATION 

2 Pursuant to N.R.S. 239B.030 

3 The undersigned does hereby affi1n1 that the preceding NOTICE OF LIS PENDENS does not 

4 contain the social security nun1ber of any person. 

5 DATED thislfvray of August, 2015. 

6 WRIGI-IT, FINLAY & ZAK, LLP 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

?l 

Chelsea A. Crowton, Esq. 
Nevada Bar No. 11547 
7785 W. Sahara Ave., Ste. 200 
Las Vegas, NV 89117 
Atlorneysfor Defendant and Counterclain1ant, 
Nationstar ]\if art gage, LLC 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I m11 an en1ployee of WRIGl-IT, FINLAY & ZAK, 

LLP, and that on this _:l_ day of~5, I did cause a true copy of NOTICE OF LI 

PENDENS to be e-filed and e-served through the Eighth Judicial District EFP syste1n pursuan 

to NEFR 9: 

Laiiy Offices of Michael F. Bohn, Esq .. 
Contact 

Email· .. ·.·.•···· 
.-.--. ---.-.--.- ... -----. .--.oc···c.·.-·• 

· . Eserve.Contact .·· .. 
. . 0 i~b~e1 E §9firi g~g . ;s .. - ··-·.·. . .. .. 

. -··-~ • office@bohnlawfirm.com · .. ·.· . . --· . n ••• n. 

mbohn@bohnlawfirm.co m 

72 McCarthy Holthus 

23 

24 

25 

?6 

?7 

28 

Contact 
•' - ' ,,_-----~~·.-··,' •• o····a·o··oo··---~ 

Thomas N. Beckom 

Messner Reeves LLP ·· ·.· > · < • .· . · · 
.· ·. contact·.······ 

............... ·•······ ... 
Bernita Lujan .•.•..•......... 

.·Tom.McGrath 

Email 
···-""""" 

tbecko m@mccarthyho Ith us .corn 

Email 

. .............. • blujan@rnessne~'.c8111 •.............• ,,, ..•.•... , ...... ···:·>.•··············: •.... 
· tmc rath messner.com · 

--=,i'._l \) 

An En1ployee of IGidT,~INLA Y & ZAI(, LLP 
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I 
NOTC 
WRIGHT, FINLAY & ZAK, LLP 

2 Dana Jonathon Nitz, Esq. 

3 

4 

5 

6 

Nevada Bar No. 0050 
Regina A. 1-Iabermas, Esq. 
Nevada Bar No. 8481 
7785 West Sahara A venue, Suite 200 
Las Vegas, Nevada 89117 
(702) 475-7964; Fax: (702) 946-1345 
dnitz@wrightlegal.net 

Electronically Filed 
07/26/2016 02:22:32 PM 

' 

~j.~AtF 
CLERK OF THE COURT 

7 
rhabennas@wrightlegal.net 
Attorneysfor Defendant and Counterclaimant, Nationstar ~Mortgage, LLC 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

SA TICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Plaintiff, 
vs. 

NA TIONSTAR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 
NATIONSTAR MORTGAGE, LLC, 

Counterclaim ant, 
vs. 

SA TICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORA TJONS I 
through X, inclusive, 

Counter-Defendants. 

Case No.: A-13-689?40-C 
Dept. No.: V 

DEFENDANT/COUNTERCLAIMANT 
NATIONSTAR MORTGAGE LLC'S 
NOTICE OF COMPLETION OF 
MEDIATION PURSUANT TO NRS 
38.310 

PLEASE TAKE NOTICE that Defendant/Counterclaimant Nationstar Mortgage LLC 

("Nationstar"), Counter-Defendant Naples Community Homeowners Association ("Naples 

HOA") and Counter-Defendant Leach .Tolmson Song & Gruchow, LLP C'LJSG") participated in 
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1 Alternative Dispute Resolution pursuant to NRS Chapter 38. On August 6, 2015, Nationstar 

2 submitted an Alternative Dispute Resolution Claim Form to the State ofNevada Department of 

3 Business and Industry Real Estate Division's Common-Interest Communities and Condominitm1 

4 Hotels Program ("NRED"). See Exhibit A, attached hereto. Nationstar, Naples HOA and LJSG 

5 participated in an NRED mediation on May 9, 20 16; however, the mediation was unsuccessful as 

6 no agreement was reached and the matter is now closed. A copy of the letter received from 

7 NRED that confim1s the unsuccessful mediation is attached hereto as Exhibit B. 

8 DATED this ')-& day of July, 2016. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

Regina A. 1-Iabermas, Esq. 
Nevada Bar No. 8481 
7785 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Alforneys for Defendant and Counterclaimant, 
Nations/or A1ortgage, LLC 

AFFIRMATION 

Pursuant to N.R.S. 239B.030 

The undersigned does hereby affirm that the preceding NOTICE OF COMPLETION 

OF MEDIATION PURSUANT TO NRS 38.310 filed in the above-captioned action does not 

contain the social security number of any person. 

DATED this 2if_ day of .July, 2016. 

WRIGHT, FINLAY & ZAK, LLP 

/{4/{/-vA- ~~·~ 
Regina A. Habermas, Esq. 
Nevada Bar No. 8481 
7785 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 891 17 
Attorneys for Defendant and Counterclaimant, 
Nations/or Mortgage, LLC 
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1 

2 
..., 
.J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b ), I certify that I am m1 employee of WRIGHT, FINLAY & ZAK, 

LLP, and that on this 2(tf=;;;;_y ofJuly, 2016, I did cause a true copy ofNOTICE OF 

COMPLETION OF MEDIATION PURSUANT TO NRS 38.310 to bee-filed and e-served 

·.·.·.·.··-·.·.··.··········· .. • .. ·.· ... ··. . ..................... · .. · .... l/ 
• office@bohn)awfirm.com<~ 
. /• /·.·. •/ .. · .. /. ./. .· ·· .. _.·.. ·f 

finb,21'in@bohnlawfir_._rn"·mm .. · .· \ · .. ) . rt····. 
1 .. ·' i l "' •" 

jo/ .J' ---
~··-'"c-····o 

An Employee of WRIGHT, FINLAY & ZAK, LLP 
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EXHIBIT A 

EXHIBIT A 
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STATE OF NEVADA 
DEPARTMENT OF BUSINESS AND INDUSTRY- REAL ESTATE DIVISION 

OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS 
2501 EastSahar.l Avenue, Suite 202 ·Las Vegas, NV 89104-4137 

(702} 486-4-!811' Toll free: (877] 829-9907 • Fax: [702] 486-4520 
E-mail: C!COmhuripJJ~ nliilrPd. <!ate.nv.11• h rrn: Uwww.red.st~re. nv.u:; 

ALTERNATIVE DISPUTE RESOLUTION (ADR) 
CLAIM FORM 

. Please review the ADR Overuiew, Form #523, prior to completing this form. 

NOTE: Rejece~ and arbitration decisions are public records and will be publishC!d on the Division's Wl!bsite_ Parties that participated in 
a rejrmie h~aring or arbitration resulting in a decision can mquest, in writing, to the Division to have thr!ir identifying iriformotion 
(name, address, phone num bee) redacted from the decision t ha 1 is pu blislwd. / 

nate: ffLb 6< _ft} S~L:.~, 
Claimanti": Nationstar Mortgage, LLC 

•I( lndi•iduol, pro viii[ full nnmo, H~n Assadntion, ptovide CDMI'LE'ffi Assodolion nome ns il nppenr• on SecretllryofStolc's ll'!'bsitc. tlllm://n•~•J~.::!!r/on••"lilrsmtrcl!Ll 

IfClairnantis represented by an attorney: Wright, Finlay & Zak, LLP- Dana Jonathon Nitz, Esq. 
l'ICi!So pruviclc I he nome of the Lnw l'irtn ~nd t11e nome of U1e nnomey 

ContactAddress: 7785 W. Sahara Ave., Suite 200 Las Vegas NV 89117 
Strc[t City State Zip Code 

Contact Phone: 702-475-7964 Fax: 702-946-1345 E-Mail: dnitz@wrlghtlegal.net 

*Attach Additional Claimant Form (#52oA) if there is more tlJan one Claimant. 

Respondent*: Naples Community Homeowners Association 
'If indl•idunl, ]Jrovide ruU nome.!( n n Assacbtla n, provide COM PLETI! Asmdntion nome "" it oppeors on Sucmtn tl' ofSlnlc's ll'ebsite, flllln;/..lm'ru!~Liu.IJ:nll h'"<'nrd!D 

Contact Address: 9512 W Flamingo Road #1 02 Las Vegas NV 89147 
Streft City State Zip Code 

Contact Phone: _______ Fa..-x: _______ E-Mail: ________________ _ 

• Attach Additional Claimant Form (#520B) if there is more tlmn one Respondent. 

PLEASE SELECT YOUR METIIOD OF RESOLUTION: 

1 ...... . _{ .. : MEDIATION 

1._ --.. . . . . .. J REFEREE PROGRAM* 
•If Refer-ee Program is selected, RC!Sptmdcnt must ug1·ee, otherwise ll1is will he treated :1s a Mediution claim. Cluims involving 
multiple pnrties mnyhe c:'(c]udcd fl'om the Referee I'rngram. 

I have read and agree to the policies stated in the ADR Overview (Form #523). 

If the Referee Program is selected by both parties, there is no cost for the Referee. 

For office use only: 

Claimant:_. __________________ Respor.dent: ---------::::-=:-::-.,-----------

'J&q/ fJ9 Claim number: _f1£jj.3 Date received: ___ R_E_C_EI_V_E_D_A_U_G _0_7_2_01_5 _ Receipt number: 

Revised 3/J l/20 I 5 Page I of3 
If~ 1f IE 1R IE ~ DEC 2 3 Z 015 

520 
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PROVIDE A BRIEF STATEMENT PERTAINING TO THE NATURE OF THE DISPUTE ("SEE 
ATI:I\CHMENT" JS NOT ACCEPTABLE. Your explanation must start on this pngc. You may attach additional pages, if more space is 
needed.): 

This is an action for damages resulting from a lien foreclosure sale by the association and its agent. The claims arise under 
allegations of quiet Iitle and declarolory relief, injunctive relief, wrongful and defective foreclosure, negligence, negligence per se, 
breach of contract (CC&Rs}, breach of the covenant of good faith and fair dealing, misrepresentation, unjust enrichment, and tortious 
Interference with Contract. The association and its agent conducted a lien foreclosure sale that may have extinguished claimant's 
first deed of trust, thus breaching the covenants and duties owed to claimant as an intended beneficiary of the protections afforded 
by the Declaration for this community. The foreclosure of the HOA's lien and sale to a third-party has resulted in damages to 
Claimant from loss of Income and use of the property, and potential loss of Us first deed of trust securing the loan which the former 
owner used to purchased the property. The Declaration provides protections lo the Claimant's lien which Claimant or its 
predecessors relied upon, and which induced Claimant or !Is predecessors to lend in lhls community. Due to !he Hrnited space 
provided herein, all relevant facts and further de tarts as to this action will be provided to the mediator, once assigned. 
Property: 4641 Viareggio Court, Las Vegas, Nevada 89147 
WFZ File#: Guillory 619-2014105 

IDENTIFY THE SECTION IN THE GOVERNING DOCUMENTS PERTAINING TO YOUR DISPUTE: 

Including but nolliml!ed to Article 7, Effect of Nonpayment of Assessments; Remedies of the Association; Section 7.8, Mortgagee 
Protec1ion. 

.; 

This submission will not be considered "filed" 
unless the following is submitted: 

One (1) original AND hvo (2) copies of this Claim Form. (Supporting documents 
1uay be provided directly to the mediator or referee once assigned and need not be 
provided with this Claim Form.) 

A $5o.oo filing fee payable to "NRED" either by check, cash, or money order. 
Please do not mail cash. Filing fee is not refundable. 

ADR Subsidy Application for Mediation (Form #668), if applicable. 
Subsidy awarded based on: 

For a Unh 0\vner: 
• Once during each fiscal year of the State for each unit owned 

For an Association 
= Once during each fiscal year of the State against the same unit owner for each 

unit owned 
• In "Good Standing" with Secretary of State & Office of the Ombudsman Office 

Return to: 
Nevada Real Estate Division 

2501 East Saharn Avenue, Suite 205 

Las Vegas, Nevada 89104-4137 

Once the Division processes your Claim Form, the Division will mail you an instruction 
pach:et pertaining to the next step in the process. 

Revised 311 J/2015 Pogc 2 nf3 520 
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Following is a listing of the mediators and referees for the Alternative Dispute Resolution program. 
Before making your selection, resumes or curriculum vitae of the mediators and referees and their 
location avaDability can be viewed on the Division's website at WW\N.red.state.nv.us/cic.htm . 

., If the parties do not agree on the selected mediator or referee, the Division will 
• assign. 

MEDIATOR LISTING 

Ira David, Esq. 
Christopher R. McCullough, Esq. 
Hank Melton 
Dee New€!], JD 
Janet Trost, Esq. 
Deana Droblcin 
Barbara Fenster 
Paul H. Lamboley, Esq. 
Michael G. Chapman, Esq. 
Angela Dows, Esq. 
Thomas D. Harper, Esq. 

Sarah V. Carrasco, Esq. 
Michael G. Chapman, Esq. 
Angela Dows, Esq. 
Jill Greiner, Esq 
Paul H. Lamboley, Esq. 

REFEREE LISTING 

Southern Nevada 

Ira David, Esq. 
Janet Trost, Esq. 
Christopher R. McCullough, Esq. 
Angela H. Dows, Esq. 
Paul H. Lamboley, Esq. 
Kurt Bonds, Esq. 
Thomas D. Harper, Esq. 

Nort-hern Nevada . 

Michael Matuska, Esq. 
Angela H. Dows, Esq. 
Paul H. Lamboley, Esq. 
Kurt Bonds, Esq. 

Please note your mediator or referee se1ection below. 

Thomas D. Harper, Esq. GJ Mediator D Referee 
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STATE OF NEVADA 
DEPARTMENT OF BUSINESS AND INDUSTRY 

REAL ESTATE DIVISION 
OFFICE OF Tl-IE OMBUDSMAN FOR OWNERS IN 

COMMON-INTEREST COMMUNJTIES AND CONDOMINIUM HOTELS 
I 179 Fairview Drive, Suite E • Corson City, NV 89701-5453 • {775) 687-4280 

2501 East Snhnm Avenue, Suite 202• Lllii Vegns, NV 8910<1-4137 
(702) 1186-•I<IEO ~Toll free: {877) 829-9907 

E-m ai I: Cl COmbudsmarvli'rctl.state. n , .. us lu lp://www.recl.~t ut~.n v, us 

ALTERNATIVE DISPUTE RESOLUTION (ADR) 
ADDITIONAL RESPONDENT FORM 

(lrrrri:.-:·,,,,,_,_JI<rr,•.•w ,,~.:'lOS."irl'l•i~rs'.-lnrrJII'IIIlJI<<A~rrss/CrJr!>SrardriCorpSt•rrrd•.mpx) 

"u"'· fi"'rl'""cLlr-o:-:-n"b.,.,.c'ho"'lo=-f o::-;f""thc:c=-A•s-=s""oc="io=t~io-n,-p'""ro~vicle the Associnti on's Ent iry N um bcr ns i L nppeurs on the Sccrctnry of S tntc 's website, 

)> Respondent: Leach Johnson Song & Gruchow 

Jfindividunl provide full name. If A~~ucintion, provide COMPLEIT A~socintion nome and Entiry Number 115 it nppenrs un the Sccrctmy of Srnte's website. 

> Contact Address: 8945 W. Russell Road, Suite 330 
Street 

Las Vegas 

City 

»- Contact Phone: Fax: E-Mail: 

Nevada 
Stme 

69148 

Zip CoLle 

------------------- ------------------ -------------------

r Respondent: -------------------------------------- # _____________________ __ 
lrindividunl provide full n~me. If i\~socimion, provide COMPLETE Association nome and Entity Number ns itnppenrs on the Scctelnry of State's \>ebsitr:. 

? Contact Address: -----------------------------------------------Street City State Zip Cadi! 

»- Contact Phone:---------- Fax: _________ .E-Mnil: _____________ _ 

);:- Respondent: # ___________ _ 
lf individual provide full nnmc, tr A~~"ciution, pro1•idc COMPLETE Assod~tion nnme nnd Entity Number os it oppcnrs on the Secretory of Stare's website. 

J> Contact Address: 
-----------------------------------~--------------------~~---Street City Stntc Zip CoLli! 

>- Con tnct Phone: Fax: E-Mail: ------------------- ----------------- -------------

? Respondent: _________________________ # _______________ _ 

lf individunl provide full nnrnc. If Association, provide COMPLETE Assodntion numo nnd Entity Number ns it appcnrs on the Sccrctnry of Stnte's website. 

? Contact Address:----------------------------------------
sIre~ t City SIDLe Zip Code 

> Contact Phone; Fa::x: E-Mail: -------------------- -------------------- ----------------------
For office us:: only: 

Receipt number: ______ _ C1nim number: ____ __ Dnte rccr::ivcd; ----------------

Revised: 03/13/12 520B 
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EXHIBITB 

EXHIBITB 

EXHIBITB 
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BRIAN SANDOVAL 
Governor 

Claimant(s): 

STATE OF NEVADA 

DEPARTMENT·OF BUSINESS AND INDUSTRY 
REAL ESTATE DIVISION 

COMMON-INTEREST COMMUNITIES AND 
CONDOMINIUM HOTELS PROGRAM 

CICOmbudsman@red.nv.gov 
http://red .nv.gov 

July 02, 2016 

Respondent(s): 

BRUCE H. BRESLOW 
Direc:/or 

JOSEPH (JD) DECKER 
Administrator 

SHARON JACKSON 
Ombudsman 

N ationstar Mortgage LLC Naples Community Homeowners Association 
Attn: Thomas E Mcgrath, Esq. Attn: Dana Honathon Nitz, Esq. 

7785 W Sahara Ave Suite 200 
Las Vegas, Nv 89117 

5566 S Fort Apache Rd Suite 11 0 
Las Vegas, Nv 89148 

Leach Johnson Song & Gruchow, LLP 
Attn: Chase Pittsenbarger 
8945 W Russell RdSuite 330 
Las Vegas, Nv 89148 

Alternative Dispute Resolution (ADR) Control #: 16-83 J Mediation Unsuccessful 

Claimant(s): 

Respondent(s): 

Nationstar Mortgage LLC 

Naples Community Homeowners Association 
Leach Johnson Song & Gruchow, LLP 

Dear Sir or Madam: 

The Claimant and Respondent participated in mediation on May 9, 2015 through the Division's 
alternative dispute resolution program described in NRS 38. Unfortunately, no agreement was 
reached. Thank you for your efforts to resolve the dispute behvcen the parties. This matter is now 
closed. 

Sincerely, 
I 

-J ' -,.........------! ----.--· ega Roller 

ADR Facilitator 

2501 East Sahara Avenue Ste 202 · Las Vegas, Nevada 891 04~4137 
Telephone (702) 486-4480 Facsimile {702) 486-4520 • Statewide Toll Free (877} 829-9907 
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1 OCNJ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

SA TICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

CASE NO.: A-13-689~'hfr'onically Filed 
09/09/2016 06:03:59 PM 

Plaintiff(s), 

vs. 

NATIONSTAR MORTGAGE, LLC; 
COOPER CASTLE LAW FIRM, LLP; and 
MONIQUE GUILLORY, 

Defendant(s). 

AND ANY RELATED MATTERS 

DEPT. NO. XIV ' 

~j.~AtF 
CLERK OF THE COURT 

AMENDED ORDER SETTING CIVIL NON-JURY TRIAL 

IT IS HEREBY ORDERED THAT: 

A. The above-entitled case is set for a Non-Jury Trial on Monday, 

February 06, 2017, at 9:30 a.m., in Department 14, located at 200 Lewis A venue, Las 

Vegas, Nevada 89155. 

B. A Calendar Call will be held on Thursday, January 26, 2017, at 9:30 

a.m. Trial Counsel (and any party in proper person) must appear. Please note, 

Department 14 does not conduct Pretrial Conferences. Parties must bring to Calendar 

Call the following and be prepared to discuss in detail how much time you will require 

for opening and closing arguments as well as for your case-in-chief. 

Parties must bring to Calendar Call the following: 
26 (1) Typed Exhibit lists, with all stipulated exhibits marked; 

(2) All exhibits marked by counsel for identification purposes; 
27 (3) List of depositions; 

28 
ADRIANA ESCOBAR 

DISTRICT JUDGE 
DEPARTMENT XIV 

LAS VEGAS, NEVADA 89155 
1 
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1 

2 

3 

(4) 
(5) 

C. 

List of equipment needed for trial, including audiovisual equipment; 1 

Courtesy copies of any legal briefs on trial issues. 

Pre-Trial Memorandum - The Pre-Trial Memorandum must be filed no 

4 later than 4:00 p.m. 10 days prior to Calendar Call, with a courtesy copy delivered or 

5 emailed to Department 14. All parties (attorneys and parties in proper person), MUST 

6 comply with ALL REQUIREMENTS of EDCR 2.67, 2.68 and 2.69. Parties should 

7 include in the Memorandum an identification of orders on all motions in limine or 

8 motions for partial summary judgment previously made, a summary of any anticipated 

9 legal issues remaining, a brief summary of the opinions to be offered by any witness to be 

10 called to offer opinion testimony as well as any objections to the opinion testimony. 

11 D. Motions in Limine - All motions in limine must be in writing and filed 

12 no later than 8 weeks before trial. Orders Shortening Time will not be signed except in 

13 extreme emergencies. 

14 E. Discovery Issues - All discovery deadlines, deadlines for filing 

15 dispositive motions, and motions to amend the pleadings or add parties are controlled by 

16 the previously issues Scheduling Order. 

17 F. Stipulations to continue a trial date will not be considered by the Court. 

18 Pursuant to E.D.C.R. 2.35, a motion to continue trial due to any discovery issues or 

19 deadlines must be made before the Discovery Commissioner. 

20 Failure of the designated trial attorney or any party appearing in proper 

21 person to appear for any court appearances or to comply with this Order shall 

22 result in any of the following: (1) dismissal of the action (2) default judgment; (3) 

23 monetary sanctions; (4) vacating of trial date; and/or any other appropriate remedy 

24 or sanction. 

25 Counsel is asked to notify the Court Recorder Sandra Anderson at least one 

26 
1 If counsel anticipates the need for audio visual equipment during the trial, a request must be 

27 submitted to the District Courts AV department following the Calendar Call. You can reach the 
AV Department at 671-3205. 

28 
ADRIANA ESCOBAR 

DISTRICT JUDGE 
DEPARTMENT XIV 

LAS VEGAS, NEVADA 89155 2 
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1 month in advance if they are going to require daily copies of the transcripts of this trial. 

2 Failure to do so may result in a delay in the production of the transcripts. 

3 Counsel must advise the Court immediately when the case settles or is otherwise 

4 resolved prior to trial. A stipulation which terminates a case by dismissal shall indicate 

5 whether a Scheduling Order has been filed and, if a trial date has been set, the date of that 

6 trial. A copy should be provided to Chambers. 

7 DATED this q day of Septemb , 

8 

9 

10 

11 

ESCOBAR 
T COURT JUDGE 

12 CERTIFICATE OF SERVICE 

13 I hereby certify that I caused the foregoing Order to be served by facsimile, by 

14 placing a copy in the attorney's folder in the Court Clerk's Office, or by mailing, or 

15 faxing, as indicated to: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Thomas E. McGrath, Esq. 
MESSNER REEVES LLP 
Facsimile: (702) 363-5101 
Email: tmcgrath@messner.com 
Attorneys for Naples Community 
Homeowners Association 

Michael F. Bohn, Esq. 
LAW OFFICES OF MICHAEL F BOHN ESQ 
Facsimile: (702) 642-9766 
Email: mbohn@bohnlawfinn.com 
Attorneys for Plaintiff 

Dana Jonathon Nitz. Esq. 
Chelsea A. Crowton, Esq. 
WRIGHT FINLAY & ZAK LLP 
Facsimile: (702) 946-1345 
Email: dnitz@wrightlegal.net 

ccrowton@wrightlegal.net 
Attorneys for Nations tar Mortgage LLC 

Dtana D. Powell, Judicial Assistant 

ADRIANA ESCOBAR 
DISTRICT JUDGE 
DEPARTMENT XIV 

LAS VEGAS, NEVADA 89155 
3 
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1 

2 

SAO 
WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 0050 

3 Regina A. Habermas, Esq. 

4 
Nevada Bar No. 8481 
7785 W. Sahara Ave., Suite 200 

5 Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 

6 dnitz(a),wri g:htlegal .net 

Electronically Filed 
01/18/2017 10:46:30 AM 

' 

~j.~~* 
CLERK OF THE COURT 

7 rhabennas(ci.\wrig:htleg:al.net 
Attorneys for Defendant!Counterclaimant Nationstar Mortgage, LLC 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT COURT 
CLARI(COUNTY,NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT, 

Plaintiff, 
vs. 

NA TIONST AR MORTGAGE, LLC; COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY, 

Defendants. 

NATIONST AR MORTGAGE, LLC, 

Counterc!aimant, 
vs. 

SATICOY BAY LLC SERIES 4641 
VlAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I through 
X, inclusive, 

Counter-Defendants. 

Case No.: A-13-689240-C 
Dept. No.: XIV 

STIPULATION AND ORDER TO 
EXTEND DISCOVERY AND 
DISPOSITIVE MOTION DEADLINES 
AND CONTINUE TRIAL DATE 

(FIRST REQUEST) 
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1 Pursuant to EDCR 2.35 and the reasons set forth below, Plaintiff Saticoy Bay LLC Series 

2 4641 Viareggio Ct. ("Plaintiff') and Defendant/Counterclaimant Nationstar Mortgage, LLC 

3 ("Nationstar"), by and through their respective counsel of record, hereby submit the following 

4 Stipulation and Order to Extend Discovery and Continue Trial Date (First Request). 

5 Plaintiff filed the Complaint that initiated this action, which seeks quiet title following an 

6 HOA foreclosure sale, on September 25, 2013. Nationstar appeared in the action on 

7 December 3, 2013 and filed a Motion to Dismiss Plaintiff's Complaint. Plaintiff filed an 

8 Opposition and Countermotion to Stay Case on December 5, 3013. The Court conducted a 

9 hearing ofthe pending motions on January 24,2014 during which the Court denied the Motion 

10 to Dismiss and granted the Countermotion to Stay Case based upon the large number ofHOA 

ll foreclosure appeals then pending before the Nevada Supreme Court. The case remained stayed 

12 for more than one year and the stay was lifted pursuant to the Court's Order Granting Motion to 

13 Lift Stay, entered on February 12, 2015. 

14 On March 13, 2015, Nationstar filed an Answer to the Complaint and Counterclaim 

15 against Plaintiff and Naples Community Homeowners Association (the "HOA"). On March 19, 

16 2015, Plaintiff filed a Motion to Dismiss Nationstar's Counterclaim, which Nationstar opposed. 

17 The Court conducted a hearing on Plaintiff's Motions to Dismiss on May 15,2015 and took the 

18 matter under advisement. Meanwhile, on April29, 2015, the HOA filed a Motion to Dismiss 

19 Nationstar' s Counterclaim, which Nationstar also opposed. The Court held a hearing of the 

20 HOA's Motion to Dismiss on June 19,2015 during which the Court granted the motion and 

21 dismissed Nationstar's Counterclaim against the HOA without prejudice. On July 28,2015, the 

22 Court entered an Order dismissing Nationstar's Counterclaim against Plaintiff without prejudice. 
' 

23 A Joint Case Conference Report had been filed on May 13,2015 and a Scheduling Order 

24 was entered on June 12, 2015. The Court entered its Order Setting Civil Non-Jury Trial and 

25 Calendar Call on July 7, 2015. On September 9, 2016, the Court entered an Amended Order 

26 Setting Civil Non-Jury Trial pursuant to which the Calendar Call was rescheduled to January ?6, 

27 2017 and the trial was rescheduled to February 6, 2017. 

28 
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I I. DISCOVERY COMPLETED BY THE PARTIES 

2 A. Discovery Conducted by the Plaintiff: 

3 Plaintiff served initial disclosures of documents and witnesses pursuant to N.R.C.P. 16.1. 

4 Plaintiff also propounded Requests for Admissions, Requests for Production of Documents and 

5 Interrogatories on Nationstar. Finally, Plaintiff served responses to Requests for Admissions, 

6 Requests for Production of Documents and Interrogatories propounded by Nationstar. 

7 B. Discovery Conducted by Defendant: 

8 Nationstar served its initial disclosures of documents and witnesses pursuant to 

9 N .R.C.P. 16.1. Nationstar propounded Requests for Admissions, Requests for Production of 

10 Documents and Interrogatories on Plaintiff. Nation star served responses to Requests for 

11 Admissions, Requests for Production of Documents and Interrogatories propounded by Plaintiff. 

12 Nationstar served a disclosure of expert witness. Finally, Nationstar subpoenaed the records of 

13 the HOA, the HOA's community manager and two trustees that recorded HOA notices against 

14 the subject property. 

15 II. DISCOVERY ANTICIPATED TO BE COMPLETED IN THE FUTURE 

16 Depositions ofthe parties' Rule 30(b)(6) corporate designees need to be conducted. In 

17 addition, Nationstar plans to take the deposition of the HOA, the trustee that conducted the HOA 

18 foreclosure sale, and the HOA 's community manager. Plaintiff may serve a rebuttal expert 

19 disclosure. Finally, the parties may serve supplemental written discovery upon each other to 

20 explore issues arising out of recent decisions by the Nevada Supreme Court. 

21 Ill. REASONS THAT DISCOVERY WAS NOT TIMELY COMPLETED 

22 The pat1ies are involved in numerous, similar cases in which the scheduling of 

23 depositions has become complicated. Further, the parties' counsel have multiple trials in other 

24 matters set in the next few months. In addition, the Nevada Supreme Court has entered a numbe 

25 of decisions in HOA foreclosure cases, which have broadened the issues to be explored in 

26 discovery. Finally, Nationstar plans to seek to amend its Answer to add Counterclaims against 

27 Plaintiff based upon cases decided by the Nevada Supreme Court after the entry of the Order 

28 dismissing Nationstar's Counterclaim without prejudice and after the deadline to amend passed. 
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