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DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
4/3/2018 3:07 PM 
Steven D. Grierson 

I~~OU 

9 CHEYENNE NALDER, 

10 

) CASE NO.: A549+·H A-18-772220-C 

11 

12 
vs. 

Plaintiff, 

GAR Y LEWIS and DOES I through V, 
13 inclusive, 

~ DEPT NO.: XXi-X Department 29 
) 
) 
) 
) 
) 
) 
) 

14 Defendants.) 

15 
11-------------------------) 

COMPLAINT 
16 

Date: nfa 
17 Time: nfa 

18 COMES NOW the Plaintiff, CHEYENNE NALDER, by and through Plaintiff's attorney, 

19 DAVID A. STEPHENS, ESQ., of STEPHENS & BYWATER, and for a cause of action against the 

20 Defendants, and each of them, alleges as follows: 

21 I. Upon information and belief, that at the time of the injury the Defendant, GARY 

22 LEWIS, was a resident of Las Vegas, Clark County, Nevada, and that on or about December 2008 

23 GARY LEWIS moved out of state and has not been present or resided in the jurisdiction since that 

24 time. 

25 2. That Plaintiff, CHEYENNE NALDER, was at the time of the accident, a resident of 

26 the County of Clark, State of Nevada 

27 3. That the true names or capacities, whether individual, corporate, associate or 

28 otherwise, of Defendants names as DOES J through V, inclusive, are unknown to Plaintiff, who 

Case Number: A·18-772220·C 
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1 therefore sues said Defendant by such fictitious names. Plaintiff is informed and believes and 

2 thereon alleges that each of the Defendants designated herein as DOE is responsible in some 

3 manner for the events and happenings referred to and caused damages proximately to Plaintiff as 

4 herein alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the 

5 true names and capacities of DOES 1 through V, when the names have been ascertained, and to join 

6 such Defendants in this action. 

7 4. Upon information and belief, Defendant, Gary Lewis, was the owner and operator of 

8 a certain 1996 Chevy Pickup (hereafter referred as "Defendant vehicle") at all times relevant to this 

9 action. 

10 5. On the 8th day of July, 2007, Defendant, Gary Lewis, was operating the Defendant's 

11 vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder, 

12 was playing on the private property; that Defendant, did carelessly and negligently operate 

13 Defendant's vehicle so to strike the Plaintiff, Cheyenne Nalder, and that as a direct and proximate 

14 result of the aforesaid negligence of Defendant, Gary Lewis, and each of the Defendants, Plaintiff, 

15 Cheyenne Nalder, sustained the grievous and serious personal injuries and damages as hereinafter 

16 more particularly alleged. 

17 6. At the time of the accident herein complained of, and immediately prior thereto, 

18 Defendant, Gary Lewis, in breaching a duty owed to Plaintiffs, was negligent and careless, inter 

19 alia, in the following palticu lars: 

20 A. In failing to keep Defendant's vehicle under proper control; 

21 B. In operating Defendant's vehicle without due care for the rights ofthe Plaintiff; 

22 C. In failing to keep a proper lookout for plaintiffs 

23 D. The Defendant violated certain Nevada Revised Statutes and Clark County Ordinances, 

24 and the Plaintiff will pray leave of Comt to insert the exact statutes or ordinances at the time of 

25 trial. 

26 7. By reason ofthe premises, and as a direct and proximate result of the aforesaid 

27 negligence and carelessness of Defendants, and each ofthem, Plaintiff, Cheyenne Nalder, sustained 

28 a broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and 

-2-
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1 systems, and was otherwise injured and caused to suffer great pain of body and mind, and all or 

2 some ofthe same is chronic and may be permanent and disabling, all to her damage in an amount in 

3 excess of$10,000.00 

4 8. By reason of the premises, and as a direct and proximate result of the aforesaid 

5 negligence and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has 

6 been caused to expend monies for medical and miscellaneous expenses as of this time in excess of 

7 $41,851.89, and will in the future be caused to expend additional monies for medical expenses and 

8 miscellaneous expenses incidental thereto, in a sum not yet presently ascertainable, and leave of 

9 Court will be requested to include said additional damages when the same have been fully 

10 determined. 

11 9. Prior to the injuries complained of herein, Plaintiff, Cheyenne Nalder, was an able-

12 bodied female, capable of being gainfully employed and capable of engaging in all other activities 

13 for which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate 

14 result of the negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, was 

15 caused to be disabled and limited and restricted in her occupations and activities, and/or sllffered a 

16 diminution of Plaintiffs earning capacity and future loss of wages, all to her damage in a sum not 

1 7 yet presently asceliainable, the allegations of which Plaintiff prays leave of Court to insert here 

18 when the same shall be fully determined. 

19 10. That James Nalder as guardian ad litem for Plaintiff, Cheyenne Nalder, obtained 

20 judgment against Gary Lewis. 

21 11. That the judgment is to bear interest at the legal rate from October 9, 2007 until paid in 

22 full. 

23 12. That during Cheyenne Nalder's minority which ended on April 4, 2016 all statutes of 

24 limitations were tolled. 

25 13. That during Gary Lewis' absence from the state of Nevada all statutes of limitations 

26 have been tolled and remain tolled. 

27 14. That the only payment made on the judgment was $15,000.00 paid by Lewis's insurer 

28 on February 5,2015. This payment extends any statute of limitation. 

-3-
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1 15. After reaching the age of majority an amended judgment was entered in Cheyenne 

2 Nalder's name. 

3 16. Plaintiff, in the alternative, now brings this action on the judgment to obtain a judgment 

4 against Gary Lewis including the full damages assessed in the original judgment plus interest and 

5 minus the one payment made. 

6 17. In the alternative Plaintiff requests declaratory relief regarding when the statutes of 

7 limitations on the judgments expire. 

8 18. Plaintiffhas been required to retain the law firm of STEPHENS & BYWATER to 

9 prosecute this action, and is entitled to a reasonable attorney's fee. 

10 CLAIM FOR RELIEF; 

11 1. General damages in an amount in excess of$10,000.00; 

12 2. Special damages for medical and miscellaneous expenses in excess of $41 ,851.89, plus 

13 future medical expenses and the miscellaneous expenses incidental thereto in a presently 

14 unascertainable amount; 

15 3. Special damages for loss of wages in an amount not yet ascertained an/or diminution of 

16 Plaintiff's earning capacity, plus possible future loss of earning and/or diminution of Plaintiff's 

17 earning capacity in a presently unascertainable amount; 

18 4. Judgment in the amount of $3,500,000 plus interest through April 3, 2018 of 

19 $2,112,669.52 minus $15,000.00 paid for a total judgment of $5,597,669.52. 

2 a 5. A declaration that the statute of limitations on the judgment is still tolled as a result of 

21 the Defendant's continued absence from the state. 

22 4. Costs of this Sll it; 

23 5. Attorney's fees; and 

24 /1/ 

25 

26 /1/ 

27 

28 /1/ 
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1 6. For such other and fUlther relief as to the Court may seem just and proper in the 

2 premises. 

3 DATED this 3rd day of April, 2018. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEPHENS GOURLEY & BYWATER 

Is David A. Stephens 
David A. Stephens, Esq. 
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attorneys for Plaintiff 
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, I 
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FllED ,~~ 

, 
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'. .·JAN 1· j 2018 

,FOR PUBLICATION \ 

lJNITED'STATES COURT Ol? APPEALS 
FOR TIm NI~GmC{JIT . -;-1 'No: ,lCf3D+-i' : , 

1,lJ,ffiS NAlDER, Guardian. 
.Ad Utero Oll behalf of 
Chcyal1uc Nalder; GARY 
LEWIS, individuaUy, 

Plaifltiff.~-Appellallts. 

v. 

UNITED AUTOMOBlLE 
INsURANCE COMPANY, 

, Defendant-Appe.llee. 

No. 13-17441 

D.C. No. 
2:09-cv-O 1348~RC1-GWF 

ORDER CERTIfYING 
QUESTION TO THE 
NEVADA SUPREME 

CQURT 

Appeal from the United States District Court 
for the District of Nevada 

Robert Clive )onest District Judge, Presiding 

Argued and Silbmitted January 6, -20l6 
San Francisco, CaJifonlla 

Filed December 27,2017 

Before: Diannuid Po O'ScannJain and . 
William A. Fletcher, Circuit Ju~ge.'l.' 

, TWs caSe wuS submitted to II panclr.hat j/l~luded Judge Kf,)zi~~i, 
who receolly rclin;d. 
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SLTM1\1ARY" 

Certified Question to Nevada Supreme CouI"t 

The panel certified the following question of law to IDe 
Nevada Suprcr.ne Court 

Undec Nevada law, if a plaintiff has .fib] suit 
,a.gainst an in'sQrer seeking damages based .on 
a se.parate jUdgment against its insured) does 
the insurer's liability expire when tll~ statute 
of limitations on, the judgment, nms, . 
notwithstanding that the-suit was filc{i'within 
the six-year life of the judgment? 

ORnER ' 

Punmant to Rule 5 of the Nevada Rules of Appellate; 
Procedure, we certify to the Nevada Supreme COlllt the 
question onaw set forth in Part II of this 'order., T'lle answer 
to Ihis question may be determj~atlve of the 'c~use l)qruling 
before this com}, and lliere is no eontroIlingprecedent iIi Ihe 
decisions of-the Nevada Supreme Court or the Nevada COurt 
of Appeals. , '. 

Furthcr, proceedings in ihis court' arc stayed peD,piug 
, receipt of an answer to the certified question. ' Submission 

remains will,ruawn pending [urUjer order.' The parties,sball 
notify the Clerk of this court within ()Jle weekafierthc 

~. This snmmaI)' con~titu{c~ no partoftbc ()pini~1l ofthe court It has , 
. been prepared by court stafffoI the,convenience arlltc reader. 

, .' , 
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NALlJiiR V. UNITED AUTO IN~. Co. 

Nevada' Supreme Court accepts or rejects the;) certified 
guestion, and again within Ol)C week, after tlle J~evada 
Supn~me Courtrcndern its opinion. 

I 

Plaintiffsftappellants, James Nalder, guardian ad litem fhr' 
Cheyanne Naldcr, and Gary Lewis will be ihe appellants' 
before the Nevada Suprelne Court, Defendant-appellee, 
United Automobile Insurance Company ("UAIC'l a Florida 
corporation with its principal place of bllslness, in Florida, 
wil~ be the re.spondent. 

. TIle names and addresses of couo5c1 for the parties arc as 
follows: " 

Thomas Christensen, Christensen Law' Offices, LLC, 
1000 South Valley Vicw Boulevard, Las Vegas, Nevada 
89107, and Dennis M. Prince, Eglet Prince, 400 South· 
Seventh Street, Suite 400, Las Vegas, NCV;lda 89101, for 
appeHan1s. 

,'Thomas E. Winner, Susan M. Sherrod and Matthew J. 
DougI,IS, Atkin Wilmer & Sherrod, 11] 7 South Rancho 
Drive, Las Vegas, Nevada 89102, forrespondent. 

u 

The question of law to be answered is; 

Under Nevada law, if a plaintifflFIS flIed 
suit against an illsurer seeking damages based 
on a sepaI~te judgment against jts insUred, 
docs the insurer's Hability expire when the 

" .. 

, .. 

;1 
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4 >NALDER V. UNITEDAuroIN-s. Co, 

i,ta111tc of HnlitaUOI)S on Ihe jhdgrnent tun.'), 
no1withstanding tlJat the Sllit was filed 'within 
the six-year life of the judgment? 

lIlt Nevada Supreme Court mayrcphra.<,e the question as 
it dp.ems neces~ary. ' 

m 

A 

This is the sr.cond ordcr in this case certifying a question 
to the Nevada Supreme COtlrt, We recount tile facts 
essentially a" in the first order. 

On July S; 2007, GaryLewis ran over Cheyanne Nalder; 
uwis ha'd taken out an fr.lto insuranc.c policy with UAIC, 
which was renewable On a monthly basis. Before the 
accident, Lewis had received E sta1ement instructing him that 
his renewal payment was due by June 30, 2007. the 
stalement also specified that ',[t]o avoid lapse in -coverage, 
payment must be :::eccived prior to expiration ofyoi1rpolicy." 
The statement listed .hme 30, 2Q07, uS the policy's effective 
date lLl'ld July 31, 2007, as its expiration date, Lewis did not 
pay to rene,;,i his polic), until July] 0, 20U7, two days at11;lrthe 
accident. 

James Naldcr ("Nalder"). Cheyanne's father, made an 
offer to Ui\JC to settle her claim for $15,000, the policy limit 
UAIC rejected the offer, ar[~ing L,c\vis was not covered at 
the time of the accident because be did not renew the poHcy 
by June 30. UAiC never informed Lewis that Natder was 
\villing to settle. 

, ' 
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NALj)llR V, DNrrED AUTO INS. CO. 5 

Nalder sued I~v"is in Nevada stale court and obtained a ' 
$3.5 million default judgment. Nalder and Lewis then filed 
the mglant Sl~it against DAle in state court, which lJA1C 
removed to federal ':;Ol1rt. Nalder and Lewis alleged breach 
of contract, breach of ibD implied covem'.ut of good f;lith and 
fair dealing, bad :fuitb, fraud, and- breach of section 686A.310 
of the Nevada Revised Statutes. UAle mQved for stitnmary 
judgment on the basis that Lev,·js had no insurance coverage 
on the dat9 of the ;lC(:idcut. Nalder and Lewis argued that 

, Lewis was CQvered on the date of the accident because tile 
renewal notice was ambiguous as to when p~ent had to be 
received to avoid a lapse in J:;overage. and that trusambiguity 
had to be construed in favor of the insured. The district court 
found lh~t the contract could not be rea$onably interpreted in 
fuvor of Nalder and Lewis·s argument and granted smmnary 
judgment in favor ofUAIC. 

We held that summary judgment '.'with respe.cUQ whether 
there was coverage" was improper because the ~'rpJlailltiffs 
Came forward with facts sl1pporting their tenable legal 
position." Nalder v. United Auto. hIS. Co., 500 F. App 'x 70 I, 
7()2 (9th CiT. 2012). But we affirmed "[lJhe portion ofthe 
order granting summary judgment with respect to the 
IN flvada] statutory arguments." ld. 

On remilCld, the disirict court granted parti<ll suttU'nary 
judgment to each party. I'irst, the court found the renewa'l 
statement an;'lhiguous, So it cO):lstmed this amhiguity against
UAle by finding that Lev,i:; was covered on the date of the 
acc.ident. SCC-0Ua, the' court Jbund lhal VAle dill lid apr ill 
bad faith because it had a reasonable basis to dispute 
cove11lf,re, Tbird, the court found that UATe breacbed its duty 
to defend Lewis but awarded no damages "because [Lewis] 
did net incur any TeeS or cost!> in defending the underlying 
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I, 

action" as he took It default judt'l11CIlL The court ordered 
UAJC "10 pay Cheyanne Nslder the p-,!!o1Jli~cyy---±liw.mwil-'tSLO!1!J]lL· .s,G!!ll,arv~ ______________ _ 
Lewls's implied insurance policy at tbe time OfU)e accident." 
NaMer and Lewis appeal. 

B 

Nalder aDd r.i~wis cll.\lm on appeal that they sh~uld have 
been awarded consequential and compensatoD" dam.,ges 
resulting from the Nevada state- court judgmetlt because 
UAlC breached its duty to defend. T.hus, assuming that 
DAlC did not act in had faith but did breach its duty to 
defend Lewis, onc question before us is how to calcnlatelhe 
damages that should be awarded Nalder and Lewis' claim 
they should have been awarded the amolIDt of the default 
judgment ($3.5 million) because, in their view, UAlC's 
failure to defena Lewis was the pruximate cause of the. 
judgtneut against him. The district cowl, however, denied 
damages becauseLewi~ chosenot to defend and fuus incuri:ed 
DO attonieys' fees or costs. Because o.lere was nO dear slate 
law and the district court's opinion in tlus case conflicted 
with anouler deci~i{)n by the u.s. District COUlt for me 

. Djstrict of Nevada on the question of whetber lialjility for 
breach ot"1.he duty to defend included dllosses cOj1Ses~elltial 
to an insurer's breach, we certified that question 10 Hle 
NevadaSupremt Comt in an order dated JllIlC I, 2016. In 
(hat order, we also stayed proceeding!> in this court pending 
resoiution of the certified question by the Nevada SlJpreme 
Conn. 

After that certified,queslion lmd been fully briefed befol'e 
the Nevada SUpreme Comi, but before any mling or oral 
arg1lIneJJt, VAle moved tlris conrt fo dismiss the appeal for 
lack of ~landing. UAle argues that the six-year life of the 1~ 

1-
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NALDER V. U.l\1ITED AUTOIN~. CO.' 

, ,-

,. 
,; 
Or'. _ 

't' ,.-

., ~ ~:. ., .:~ 

", 

default judgllle~lt had.run and that the jurlgmcllthadnot been 
__ -'--', _____________ -'r~c:un"_e,'_"!I""cd"";--"s.l.lQ--'-nw)e"--.. f.ldgm(~nj is no longr:r enfimie,"'all..U1!""e ____ '-"'.---'; 

Therefore, U Ale contends} there are no'longer allY dainages " . '. 
above the policy limit that Nalder and ·J:.ewis' cnn se6i~ 
because ihcjudgment that-forms the basis'f(}r those daniages' 
hal: laps~d. For that reason, DAle arguc~ that the is?u~ 011 
appcat is moot because there is no longer any ·b~.$ls to llcck 
damages above the policy limit, which (he distric;t cOl!li 
already a"'arded, 

In a notice filed June 13, 2017, the -Nevada; Supreme 
Court stayed consideration of the question already certified in 
this case until we ruled on the moiion to disrhlss noW pending 
before us. - , 

...... 

:- -"; 

IV I, ',' 

In support Qf its motion to dismiss, UAle argues that 
under Nev, Rev. StaL § 11.190(1)(a), the six-year sla~ute ,of:, 
Iimitalic)11S during which Naldcr eouId enforce. his default 
judgment against Lewis expired 011 AugUst 26,2014, and 
Nalder did not reneW {he j~ldgm.cnt. Therefore. saYli'UAIC, 
ibe defaultjudgme.pt bas lap,sed, and because it is;n.o longer, 
cnforcc21blc; it no longer constitutes an jJijury for ", .. lliGh 
Lewis or Nalder may seek damages from UAle. ' 

In response, Naldcr and L:;wis do not contest: that loe six· 
year period of Lbe statute of limitations has passerl; arid that 
they h.we failed to rune:w the judgmen~ but (h~y argue' thai 
lJAIC IS ,wrong that the is~;us of consequential damages is 
mooted. Fll"st, they maite a procedllral argumcntthat a,lapse 
in we default judgment, if any; may'affect (he amcJt.mt of 
da=nages hut does 11ut affect liabiiit)!t so tne issue ,fs 
inappropriate to address on appeal before the district >CO{l~ , 

, > 

~. " "". 

, ", 

.'~ ,.-

" 

, , 

: ' 
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8 NAtDER v. UNITED Ami> INS, Co. 

has evaluated the efiect 011 damages. Second, they argue that 
---.-------------wthei~ui~~C IS iiS(M"a1l-&GtiGll-U~~:Hlt_----'----.7 .. ,----~

judgment under the terms ofNe'!. Rev. Stat: § 11.190(1)(a) 
alld that because it was illed within the six~ye8r life ofUm 
judgment it is timely. fu support I)fLbis argumen~. they point 
out that VAle 1l.ff aJreadypaill Qut more tllall$90,OOO in this . 
ca::e, which, they say, acknowledges' the validity oflJle 
underlying judgment and fuat this suit is au enforcement 
action 'upon It. 

Neifuer side can point to Nevada law tlint definitively 
answers the question of whether plaintiffu may still n:co,rer 
conse.quential damages based on the defaultJudgmentwhen 
six years passed during the pendency ofthls suit. Halder·and 
Lewis reach into the'annals of Nevada case law to find an 
opinion observing that at common law "a judgment creditor 
lDay enforce his judgment by the process of, th~ court in 
which he obt;lineu .it, or be may elect to use the judgment. as 
ilIl original caUse of action; and bring suit thereon, and 
prosecute such snit to final Judgment." MmrdlebaflllJ v. 
Gl'egovich, 50 P. 849, 'S51 (Nev. 1897); see. alsol...ewm v. 
Frey. 168 P.3d 712, 715 (Nev. 2007) ("An. action on. a 
judgment or its renewal must be commenced. v"ithin six 
years." (emphasis added)). 11Jey suggest they are doing just 
this, «us[ing]- the judgment, as an original callse ofactlon." to . 
reCQver from HAle. But that precedent does not res91vc 
whctber a suit against an insurer whn was nola party to the 
default judgment is, under Nevada la:w, an "action on" that: 
judgment 

UAle docs DO betier, It aiso'points to Leven forth:;: 
proposition that the Nevada Supreme Comt has strictly 
'cohstrucd the requirements to renew a judgmeut See Liven, 
168 r .3d at-7I9. Be that as it may, Nalder :aild Lewis dQ )Jot 

.' 

., 
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__ ..;:;;}-,-l~.IJ~l1R V. UNITED AUTO JNS. Co, 9 

rely on any laxity in the renewal requirement.,; 'and ,argue: ':' 
________________ .llirxolsU<tc"".'!'-'J/1wi.l-'i,a.3j!-;lJ-I·.a;le.J,jlJlJ,s~t4·ant-suitjsjtscl~I¥-aClion-upon,:tJJ!l1;.'·----'-~---.,--_,._---------

. judgment that obviates auy need ibr renewaL VAle also 
points to NeV', Rev. Stat. § 21.010, which provides that ''!:Pc 
part}' In whose favor judgment is given may, at any tUll!'} 
before the judgment expires, obtain the issuance of a'Wlit of 
execution for its enforcement as prescribed in this chapter. 
The \lInt ceases to be effective \vhen the judgmept expires;" 

, 'rhai provision, however, does not resolve this case because 
Nalder and Lewis are not enforcing a writ of executlon, 
which is a direction to ll.- sheriff to satisfy a judgment. See 
Nev. Rev. Stat. § 21.020. 

Fina~ly. apartfi"om Nalderand lewis's arg11mentthatitis 
mappropliate to address on appeal the effect oftbe statute of 
limitations on the size of damages they may conect, neither 
side l:ql.larely addresses ""hethel" the expiration of 1M 
judgment in fact reduces t~ consequential damages for 
UAlCts breach of the duty to defend. boes the judgment's 
expiration during the r-endency of the suit reduce the 
consequential damages to .zero as UAIC implies, or should 
the damages be calculated based on \vhen the default 
judgment Was suJl enforceable, as it was when the suit was· 
initiated? Neither SlOO provides Neyada law to answer the 
question, nOr 118VO' We discovered it 

v 

It appears lo this court that there is no; c.ontrolling 
precedent of the Ne1/adaSUpT~me C(l\ut or the NeVilda Court 
of Appeals with regard to the iSSlle of Nevada law rajse<i !;Iy 
the motion to dismiss. W (; thus request the Nevada Supremo 
Conn aocept and decide the certified question. "The \vrittcn 
opinion of the [Nevada] Supreme Court s1ating the law 

"< , 

, '-'. 
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10 NALPERV. UmTEDAurolHs; C£), 

governing '{he 911e.sti(lnD certified ... shall be fl;\S judi cal a ~s 
(0 the, parties!> Nev. R. App. P. 501). 

,If the 1'-}evada SlJprem~ CQurt acccflt~ this apditimlaI, 
certified quqslion. it may resolve the two certified questiqf\s 
ill any order it sees fir, beCause Nalder and Lewis must 
prevail 'On botH qpestlons in order to 'recover c~sequeJ1t1ri.1 
damages based oulhe defaultjudgmenHor breach of tho duty 
todef~nd . 

Ttic clerk of this court shall forward a copyo:.fthis ¢rder; 
IJIlder offidul seal, to'the Nevada SuprCl.ne Court, al~ng wi-th 
copies of allbricfs and excerpts ofmcr.lru thal, nave been meil 
\"ith this pt;mrt. 

IT IS SO OlIDERED. 

" 

.,' 

I ' 

, .' 

" 
i 
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StJPlU~""t'E COVf\T 

Of 
t4f\i.a,oA 

IN 'l'RE SUPREME COURT' OF' 'i'HE S1'ATE OF NEVADA 

JAMES'NALDER, GUARDIAN AD 
UTEM ON BEHALF OF CHEYANN1~ 
NALDER; AND GARY LEWIS; 
INDIVIDUALLY, 
Appellants) 
va. 
UNITED AUTOMOBILE INSURANCE 
COMPANY, 
Respondent. 

No. 70504 

F~lE[) 

FEB 23 2018 

ORD$R ACCEPTING SECOND CER1Yl!1ED QUESTION AplD 
DIRECTING SUPPLEMENTAL BRIEFING 

The United States Ninth Circuit COUlt of Appeals previously 

certified a legal question to this court lJnder NRAP 51 asking us to answer 

. the following question: 

Whether) undel~ Nevada law, the liability of an 
insurer t.hat has breached its duty to defend, but 
has not acted in bad faith, is capped at the polilW 
limit lJlus any costs incurred by the insured in 
mounting a defense1 or is the insurer lia.ble for all 
losses consequential to the insurer's breach? 

Because no clearly controlling Nevada precedent answers that legal 

question and the anSWer could determine part of' the federal case, we 

accepted that certified question and directed the parties to file briefs 

addressing tllat question. After briefing had been completed~ respondent 

United Automob:i1e Insurance Company infomled this court that it had filed 

a motion to dismiss in the federal case, We then stayed our consideration 

of the. certified question because a decision by the Ninth Circuit granting 

the motion to dismiss would render the question before this court advisory. 
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The Ninth Circuit has 'now certified another legal qU,estion to 

this court under NRAP 5. The new question! which is related to the motion 

to dismiss pending in the Ninth Circuit, asks us to answer the following: 

Under Nevada law} if a plaintiff has filed suit 
against all insurer seeking damages based 011 a 
separaJe ju.dgment against its in,<Hlred) does the 

________________ ~~--------~i~n.~$~u~r=e~r~4s~1~)8~b~il~jw~ire wh~ha_~atu~·~------------1-----+_
limitations au the j udgment 'runs) notwithstanding 

Sufflr i.,F.: CUt.tflf 

Dr 

N[','~l~" 

that the suit was filed \,\rjthin the six-year life of the 
judgment? 

That qn.estion is foc'll$ed on the insm:er's liability, but elsewhere in the 

Ninth Circuit' 8 certifica:Lion order; it makes clear that the court is coucer;ued 

\'Ilith whether the plaintiff in this scenario can continue to seek the amount 

of the separate judgment against the insured as consequential damages 

caused by the insurer's breach of the duty to defend its insured when the 

separate judgment Was not renewed as contemplated })y NRS 11,190(1)(a) 

and NRS 17.214 during the pendency of the action against the insurer. 'Va 

therefore choose to accept the Ninth CircuWs invitation to Hrephrase the 

question as [we] deem necessary." Cons1stent with language that appears 

elsewhere in the certification order, we rephrase the question as follows: 

In an action against an insurel' fo1' breach of the 
duty to defend its insured, can the plaintiff 
continue to seek consequential damages in the 
amount of a default judgment obtained against the 
insured when the judgment against the insured 
was not renewed and, the time for doing so expired 
while the action against the insurer was pending? 

As no clearly nonholling Nevada. precedent answers this legal question and 

I the answer may determine the federal caae, we accept this certified question 

: a.s rephrased. See NRAP 5(a); volvo Cars 0/ N. Am.} Inc. u. Riccil 122 Nev. 

I 746, 749-51, 137 P.3d 1161, 1163-64 (2006). 
I 

2 

.\ 
If 
;, 
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Appellants shall have 30 days from the date oftbis order to file 

and serve a supplemental opening brief. Respondent shall have 30 days 

from the date the supplemental opening brief' is served to file and serve a 

supplemental answering brief. Appellants shall then have 20 days from the 

date the supplemental answering brief is served to file and serve any· 

--------I~tal-l~:p~~~ntal~f1w;hall-be-limit,!;;U--t..Y---+---

addressing the second certified question and shall comply \"ith NRAP 28, 

SU'I<F.IJ!! Coltfll 
()F 

N[W!lM 

28.2, 3l(c}; and 32. See NEAP 5(g)(2), To the extent that there are portions 

of the record that have not already been provided to this COllrt and are 

necessary for this court to resolve the second cBl'tified question, the p~rrties 

may submit a joint appendix containing those additional documents. See 

NRAP 5(d). Given the relationship between the two certified questions, we 

lift the stay as to the first certified question. 

It is so ORDERED) 

s. 

j" J . 

.T. 
Hardesty 

lAs the parties have already paid a filing fee when this conrt accepted 
the first certified quest.ion, no additional filing fee will be assessed. at this 
time. . ., 

The Honorable Ron D. Parraguirl"c, Justice; voluntarily recused 
himself fWDl partidpation in t.he decision of tbis matter. 

3 

--:----')r:-.~;:·I~. . -. '~II---~~-:----------~~'cr------
11" ( I ~I . 
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Sl..JPnt:r,,~ CmJfcr" 
or 

N~"'!.uA 

cc: Eglet Prince 
Chl'istenseu Law Offices, LLC 
Atkin Win.ner & Sherrod 
Cole, Scott & Kissane, P.A. 
Lewis Roea Rothgerbel' CIl1')stie LLP/Las Vegas 
Pursiano Barry Bruce Lavelle, LLP 
Laura Anne Foggan 
Mark Andrew Boyle 

.'Itt lew ... Shatp, Ltd. 
Clerk, United States Court of Appeals for the Ninth Circuit 

4 
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1 MTN 
David A. Stephens; Esq. 

2 Nevada Bar No. {)0902 
STEPHENS, GOURLEY & BYW A:{'ER 

3 3636 North Rancho Drive 
Las Vegas, Nevada 89130 

4 Telephone: (702) 656~2355 
Facsimile: (702) 656-2776 

5 Email;dstephens@sgblawfirm.com 
Attorney for Cheyeone NaldCf 

6 
DiSTRICT COIJRf 

CLARK COUNTY, NEVAl}A 

Eloctr.onicalJy Filed~.· . 
312212018 11 :15 AM 
Sievt!f1 D. Grierson 
CLER OF THE COU - .. 

. ,.... .. . ""'" 

7 

8 

9 CHEYEl'·.,ll'\)E NALDER\ 

10 

) 
) 

0/ -h~'f44 \ \ \ 
CASE :.l0.: .. AS49t H 

Plaintiff, 

VS. 

~ 
i 
) 

DEPT NO.: XXIX 

11 

12 

13 
GARY LEWIS, 

~ 

15 

16 

Defendants. J 

EX PARTE MOTION TO AMEND JUl)GMENT IN THE NAME OF 

CHEY~~NNE NALIHLR. I~DIVmUALLV 

1 7 Date: NI A 

18 Time: N/A 

19 NOW COMES Cbeyenne Nalder. by and through her aitorneys at STEPHENS, GOURLEY 

20 & BYWATER and moves 1bis court to enter judgment against Ddendanl, GARY LEVlIS, in her 

21 name as sJle has nOW reachen tbe age of majority. Judgment was entered in the name of the 

22 guardian ad litem, (See Exhibit 1) Pursuant to NItS 11.280 and NRS 11.300, Cheyenne now 

23 moves th:is court to issue (he j11dg-ment in her name alone (Sec Exhibit 2) so that she may pursue 

211 <oollecticn ofthe same, Cheyenne turned 18 on April 4, 2016. 10 ;addition, Defendant Gary Lewis, 

25 has been absent from the State of Nevada since at least Ft~bruar:y 2010. 

26 

27 

28 / ,I ! I 
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1 Therefore, Cheyenne Naldcr hereby moves this court to enter the judgment ill her name of 

2 $3,500,OOO.OO} with irllerest thereon at the legal rale fi'Otll October 9, 2007, until paid in fulL 

:3 Dated this _Lq~ day of March, 2018. 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

171 
18 

21 

22 

23 

24 

25 

26 

27 

28 

STEPHENS GOURLEY & BYWATER 

~ ~ ~ 

offd A. ~tePhC1)$' Esq. 
Nevada Bar No. 00902 
3636 North Ranch{l Drive 
Las Vegas, Nevada 89130 
A.ttorneys for Plaintiff 

~2-

-. 
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2 

3 

4 

6 

7 

& 

9 

10 

II 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

24 

25 

27 

2.8 

JMT 
THOMAS CHruS,TENSEN) ESQ.) 
Nevada Bar #2326 
DA VlD f. S.4JvlPSON, ESQ., 
Nevada Bar #68 i 1 
1000 S, Valley View Blvd. 
Las Vegas, Nevada 89101 
(102) 870~1000 

JAMES NALDER, 
as Guardian Ad Litem for 
CHEYENNENALDE~ a minor. 

Plaintiffs, 

'is. 

GARY LEWIS,,and DOES I 
thr()ugh V, inclusive 

D eff;:ndants. 

1)ISTRJC'LCOURT 
~RKCOlmTY.NEVADA 

) 
) 
) 
) 
) 
} 
) CASE NO: A5491 11 
) DEPT'. NO: VI 
) 
) 
) 
) 

~~--------~~----~), 

JUDGMENT 

fiLED 

1n fitls action the Dcfendunt, GARY LEWIS, having been regularly served with ille 

Surrunons and hrrving failed fo appe.ar und illlSwer the Plaintiffs complaint filed herein, the 
, , 

legal tilDe for answering baving expired, lUlU no answer or demurrer having been filed, the 

Df!faIJ1( of sarrl DMI~nda:nf> GARY LEWIS, in tJ1C premhcs~ having beeD duly ente.red acC'~rdjng 

to law; UPOJl appltcatxon of said PI.\intiff, Judgment is hereby entered against said Defendant as 

follows: 
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rr IS ORDERED THAT PLAINTIFf' HAVE JUDGMEN'!, AG.AINST bEFENDANT in th~ 

sum. of S3,500.00D.QO, which c.onsists of $65,555.37 in medical expenses, and $3,434,444.63 in 
3 

4 
pain, sufferingl and disfigurement" with interest thereon at the legal rate from October 9,2007. 

5 
unti] paid in full, 

6 

i 

8 

.9 DISTRICT JUDGE 

10 

1.1 

12 

(3 
Submitted by; 
CffiUSTENSEN LA W OFHCE.'3, LtC. 

f4 
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16 
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26 

27 
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E HIBIT "2" 
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·JM!. 
2 DAVID A STEPHENS~ ESQ. 

Nevada Bar No. 00901 
STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 

4 

.5 Attomeys for PlaintIff 
T; (702) 65642355 
17: (702) 656-2776 
13; dstephens@sbglawfirm.com 

------+--H-I1Ar;,;n""o-=rn;:;;cf!;:;c~)',...,J"'"()r-::::;-rC"e.ysl1ne Naldm' 

8 

9 I 
WI 

11 

12 

/'-'i 

14 

15 

16 

17 

19 

2{ 

22 

24 

25 

27 

DIStRICT COURT 

CLARK CODNl'Y,NKVADA 

CHEYENNE NALDER, 

Plaintiff, 
VS. 

GARYLEWfS. 

Defendant 

CASE NO: A549111 
DEPT. NO: XXIX 

. ATvlENDlt:H JUDGlVIENT 

In this action tile DefeJidant, Gilry Lewis, having been. regularly served with tlle Summons 

and having failed to allP~ar :md answ~r the Plaintiff's complaint. filed herein, the Jee:lllimc for 

answering having expired, and no answer or demurrer having been :filed, the Default of said 

Defendant, GARY LEWrS, in the premises) having been duly entered according to law; U]Jon 

applicatioll of said Plaintiff, Judgment is hereby enfered against said Defen.dant as follows: 

1 
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IT IS ORDERlW THAT PI.AINTrFFHAVE JUDGMENT AGAINST DEFENDAl'l1T in the 
1 

~ 
sum of $3,500,000.00, wldch consists of$65,S55.37 in medical expenses, and $3,434;4444.63 

" 

'-1 II 
5 

in pain, sufferIng, and disilgHl'Cmeut~ with iutcrest thereon at the legal rate from October 9, 

2007} until paitlin fun. 

(1 DATED Ihjs~ __ dayofMarch) 2018. 

8 

9 1 
iD District Judge 

Submitted by: 
STEPHENS GOURLEY &. BY\\rATER 

B 

.1 \1'._ A~ 
lo'i! ~'''jdL",2~ ",~' ~ __ _ 
_ ! DAVID A. STEPHENS, ESQ. 

!j Nevada BarNo. 00902 

It 

IS 

19 

20 

21 

21 

2.3 

24 

2,) 

26 

'27 

18 

f 

i 

STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las. Vegas, Nevada 89130 
Attorneys for Plaintiff 
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EXHIBIT "G" 
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NOE 
David A. Stephens, Esq. 

2 Nevada Bar No. 00902 
Stephens & Bywater . 

3 3636 North Rancho Dove 
Las Vegas, Nevada 89130 

4 Telephone: (702) 6S6~2355 
FacsImile: (702) 656-2776 

5 Email: dsLephens@sgbhn'iflrnl.ccm 
Attorney for Cheyenne Nalder 

6 

Elecfronical!y Filed 
5/1612.0183:37 PM 
Stlwen D. Grierson 

c~~,o OFF T THHE CO,UUf,} .", I I 
(~P.~~ 

7 

8 

9 

DISTRlCT COURT 

CLAIUC COUNTY; NEVAIlA 

10 

11 

12 

CHEYENNE NALDER, 

Plaintiff, 

VS. 

GARY LEWIS 

Dcfendam. 

1 

1 
) 

Case No. 07A549111 

Dept No. XXIX 

13 

14 -------------------------------) 
l5 NOTICE OF E~NTRY OF AMENDED ,rCDGMENT 

16 NOTICE IS HEREBY GIVEN tbat on the 26th day of March, 2018, the Honorable David 

17 M. Jones entered an AMENDED JUDGMENT, \\ihich was thereafter fIled on March 28, 2018, in 

18 the above entitled matter, a copy of which is attached to this Notice. 

19 Dated thi$ /7 day ofMa~f" 2018. 

20 

21 

22 

25 

26 

STEPHENS &. BYWATER 

'\r--),_ \J t ~ ~~ A~', --::.~ '. 
David A. StcpenS)ES4 
Nevada Bar No. 00902 
3636 N0l1h Rancho Drive 
Las Vegas, Nevada 89130 
Attorney for Brittany Wilson 
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

1& 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

QillIl[fCATE OF MAiLING 

r hereby certjfy that I am an employee ofthe law office of STEl) HENS & BYWATER, 

Y"1L 
,md {hat on the ", ... day of l'vfay, 20]8, I served a true copy oftbc foregoing NOTICE OF 

ENTRY OF AMl!~NDED JUDGMENT, by depositing the same in a sealed envelope upon 

which first class postage was fully prepaid, and addressed as foHows: 

733 S. MitUlesota Ave. 
Glendora, California 9 [740 

, . '\ 

127iJ1ctls/(2; >J. u __ _ 

.An employee of Stephens & BY-'later 

000283

000283

00
02

83
000283



JMT 
DAVID A. STEPHENS, ESQ. 
Nevada IJar No. n090l 
STEPHENS GOURLEY & BYWATER 

EhiGtronically Filed 
3128/20163:05 PM 
Stm'u!l 0, GrrBfS:>f) 

GLER ~F THE ~~,,~ 

i[ 3636 Nonh Rancho Dr 
~ II 

I' " I 
Las Vegas, Nevad a 89130 
A ltorJ!eys for Plaintiff 
T: (702) 6.56-2355 
F; (702) 656·2776 
E: dstephclls@sbglawtlml.cOn1 

------------~--I~;UU»~~}~~~~~~~u~c¥r---------------------------------------------------------------
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11 
''1 

DISTRICT cOOlrr 

CLARK COUNTYl N.EVADA 

CHEYENNE NAlDER, 

Plaitttiff, 
vg, 

GARY LEWrS, 

Defendant. 

c'-r ,\':;4.::\ \ II 
CA SE NO: ,~9ttt 
DEPT, NO: X)OX 

AMENDED JUDGMENT 

In (hiR action the Defendant, Gary Lewis. having b:;cn regularly served with llie Summons 

and having nlilcd IQ appear and 3.nswer the Plaintiff's complaint filed herein, -;hc legal time for 

answering having expired, and r.o answer or demurrer hllving been fLlcd, rJ)e Default of t>aid 

D~fertdant, GARY LEWIS, in jhc prem:se8, having been duly entered llcc{)rd;lll~ to law; upon 

application of said Plaintiff, Judgment is hereby entered ugains\ s'lid Defendant as follows: 
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6 
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8 

<) 

10 

11 

12-

13 

14 
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111 
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19 I 
I 
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I 

19 

20 
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:12 

23 

'l.t ... -.. 

2:' 

26 

17 

2f~ 

JMT 
DAVID A STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BY\VATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 
Attorneys for Plaintiff 
'1'; (702) 656-2355 
F: (702) 656-2776 
E: dstephcns@shglawfiml.com 
Atto1'l1ey {or Cheyenne. Nolder 

CHEYENNE NALDER, 

VB. 

GARY LEWIS, 

DISTRICT COURT 

CLARK COUNTY, NEVAJ)A 

D'1 AI')J-iC:\ II i 
CASE NO: M49-Ht 
DEPT. NO: XXIX 

Defendant: 

AMENDED JUDGl'vIENT 

In this action the Defendant, Gary Lewis. baying been regularly served with the Summons 

and having failed to appear and answer the .Plaintiff's complaint filed herein, the legal tl,ne for 

answering having expired, and no aiJS\vcr or demurrer having been tiled, the Default of said 

DefclldRnt, GARY LEWIS, in the premises, having jeen duly :::ntered ac<:(mling lo law; ",IPOI1 

application of said Plaintiff: Judgment is hereby entered against said Defendant as follows: 

1 

000285

000285

00
02

85
000285



;1 

5 

7 

i 
In 

11 

i2 

13 

l4 

15 

16 

17 

19 

ll} 

22 

25 

IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST IJEFEN))AWf in Ule .r:?vc.--, 
¥ '5 } \\ '!)\-i > '-1l-\,,\, t,., 

sum of $3,500,000.00, ·which consists (If $65,555,37 in medical expenses; and $3; 43 4}4 41+.-tr.J 

in pain, suffering) and disfigurement, with interest thereon at the legal rate from October 9, ; 

200?? until paid in full. 

DATED this !1./a.- day of Mar(;h, 2018. 

Submitted by: 
STEPHENS GOURLEY & BYVlATER 

h!tlL~ 
DAVID A. STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 
Attomeys for Plainliff 
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E HIBIT "H" 
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1 COMP 
Davtd A. Stephens, Esq. 

2 Nevada Bar No, 00902 
STEPHENS, GOURLEY & BYWATER 

3 3636 North Rancho Drive 
Las Vegas, !<cvada 891]0 

tJ Teleph?ne: (702) 656-2~5 
'Facsllntle: (702) 656-27/6 

5 1 Emfli:: ds(ephe\1s@sgblawfJrm,:;~l1l 
Attorney for Cheyenne Naldcr 

6 

I 
7 \ 

s I 

mSTlUCT COURT 

rCLAJU( COUNTY, Nl~VAJ)A 

\ 

9 )cHEYENNE NALDER, 

10 I' . 
Plait~t1ff; 

11 [ 
["5, 

12 
GARY LEWIS and DOES I thrDugh V, 

13 inclusive, 

Dd'tmdants. 

lS 

} 
) 

l 
) 
) 

~ 
) 
) 
) 

COMPLAINT 

Dllie: n/n 
17 l'tlne; n/a 

Department 29 

18 COlvlES NOW the Plaittiff, Ct-:EYENNE NALDER, by and through Piail1tltrs attor:lcy, 

19 Df.. V;D A. STEPHENS, ESQ" cfSTEDHENS & BYV,I,",TER, ;md Hw" cause O('Hl';tiOlt llgatl1:>tthe 

21 Upon inforl11fttion aid belief. Ll1l.1( at the time. oflhc injury lhe Def(~.ld(lllt, GARY 

:2;': LEWlS. was H rr:;sklent 0::' Las Ve~as, Cl?rk County, Nevada, and tlH,! on 01' about DeCCrlibcl' 200S 

23

1 

GARY LE\¥ IS moved out of state and has not been pres~nt 0(' rGsided in the juri.,diction since that 

24 time. 

25 2. That Plaintiff, CHEYENNE'NALDER, was at tlte time of the c;ccident, a resident of 

26 tl-:c County of Clark, State ofNevadil 

3, That the lrue names or capacities, wh~th( .. r individu;'ll, tDTpOl'ate, assoc1aic or 

28 otherwise, ur Defendants namt:·!; its DOES I through \I, inclusive, are unknown to Plaintiff: whQ 
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· .. ~~~--.----.----.-------~~ 

1 therefore sties sa:d Defe.ndnnl by slI{;h ficLitious names. Plaintiff is illlbrmed and believ('.5 and 

2. thereon alleges that 03(;11 of the Delcnd&IHs desigli:!lled herein as DOE is responsible in .some 

3 Ilmm~'Cr fOI" the events and I~al~p,~nings ref~rrf';rllo_an~l G~lISed dnmBges Pi:()~~m8telY. to PI~\intiffas 

4 ,herem alleged, and that Platnlltf will RSK leave oj II\IS Cou)'t to amend thls LOll1nlamt to Insert the 

5 I tru, na~:" and c~paciHes ~r DOES I tj"ougll V, wh,n the n,,"ee owe h"" ",';",.i,,,,,, .nd '0 join 

----------r-~ITCtf1)efel1d,\.nt$ IT1T"T~"1IClmilil-. --------------------------1------

7 4. Upon infol'flmfion ,md beli\~I~ Defendant, Gary Lewis, vias tJ(;! owner and operator of' 

8 a certain 1996 Chevy Picku'J (hereafter referred as "De!f~l1clal'\! veil iele") !\t all times relevant to this 

9 action, 

10 ), On !b3 8lh day oLIt!ly, 2007, Dcftmd:-1nt, Gary Le\ovi~, was operating the Defendant's 

11 vL;hicle on private property located in LiI1c,oin Coumy, Nevada; chat Plaintiff, Cheyenne Nalder, 

12 v,,'as playing on the private pruperty; that Defendant, did carelessly nno negligently operalC 

13 Defendant's vehicle so to strike the PI~lill1iff, Cheycllij[; Naldel', and that as a direct and proximate 

14 result of the aforesaic: negligence: of Defendant, Gary Lewis, and cael) of the Defendants, Plainliff, 

15 Cheyenne Na!del', gustatlled the grievous (ll1d serrous perS0l111t injuries and damflges as hercinaftel' 

15 m:m:~ particularly ;\lleged. 

17 6, At th~ lime. of the accident herein complaitH::u o:~, and immcdi<1icly prior thereto, 

l8 Defendant; Gary Le' .... is, in breachit1g a dJly (jw()~1 to Plainti rrs, was negligent and c-iHcless, inter 

19 nlla, in the) following pal'tlculars: 

20 /\. In f.'1ilil1g 10 kee.p Defendant's vehicle IlIH;el' pl'oper control; 

21 B. In opert1ting De~~lidant's vehicle witliovi; dUE cme for the rights (lUhe Plaintiff; 

2:2 C. In failing IJ) k(of';p,~ proptr loo/.;mH k}r plLintiflc: 

23 D. The Defendant violated cenain Nevada Rev'sed StatUles and Clark County Ordinances, 

24 and the,PlaintiCf wil: pray leave of COUll 10 insert the exact statutes Of Ql'di:)flnCeS at the lime of 

25 trial. 

26 7. By reason uffhe premises, and liS a direct and proximate result of the aforesaid 

2'7 negligence and carelessness of Defendants, and each of lhe.m, P(air.tif~ Cheyenne Naldcr, sustained 

28 a broken leg and Was otherwise injllred in and about he!' neck, back, legs, arms, organs, and 

-2-

000289

000289

00
02

89
000289



I systems, and \\iaS Othet"Nis~: iniured ~lIld caused l() suffer gre~( pain of bDdy untlill ind, and all Q[' 

2 !'some oftb(~ same is chronit: and may be pel'l1i[1I1el1t and disabling, al! to her damage in all umount in 

3 exccssofSIO,OOO,QO 

s. l3y reason of the premises, ilnd as a direct and pfOxinale result of the aforesaid 

5 jnegligent.e Wid earelessiless Oflhc DeR:ndan(sj Bnd r:nc.h of lhern, Piaintiff, Cheyenne }lakier, hus 

---------fi-jIH'Jeel'\-~~-te_eJtf.letttl-t1">f!~f-m~{~.j.~~Getjan~HI~*!;lffiSGS as of thffi-IJJ~fl-CX(;g~l-f--t-----

'7 $41,851.89, (1nd will in the fu(ur~ be caused to c:-:pcrid additional monies for medical C>:.pCIIS{)~ and 

S miscellllllMlls expet-lses :ilddeJ1la', th.:;rcto, in a sum not yet pre,~entfy ascertainable, and leave of 

9 COLIrt witl be requested to include said additional damages when the snJ1le have been flilly 

10 deiermincd. 

11 9. Prior to th~ injuries ccmplained of herein, PloinUfr, Cheyenne Nalder, \Vas an able~ 

12 bodied female, capable of beil1g gainfully employed and capable of engaging in all otller a{~ti\'i[il~s 

13 fo!' \:lillieh Plaintiff Vias otherwise sUl\ed. By )'eIl5011 of the premiSES, and as a direct and proximate 

14 reslIlt of the negl igence of the said Defend"nts, and each of them, Plainti ff, Cheyenne Nulder, was 

15 callsed to he dlsabled flnd limited aBC restricted [1 her occupations aod activities, anel/o; suffered n 

16 diminution ofPlalntifrs earning ciipncily and rutllre los$ of\vages, all to her daln<ige in a sum I)ot 

17 yet presently asc.el'lainable; {he alk:gallons of\.vh(ch PIHimiffpmys ietwe ofColtrl to insert here 

13 ... ·"hen the same shall be fdly determined. 

191 10. That .lHme::: Nalder 3S guardian ad litem for Plain!i ff, Cheyenne Nalder, obtalJied 
! 

20 !jildgn1:~lIt agl1inst Gill)' Lewis. 

21 I ! !, 'fha! tlie judgment is to bear interest al the 12gBI rate from October 9, 2007 until pE'ld in 

22 I fll;!. 
23 1 ! 2. That dW'lng Cheyence 'I"';aider's minority ·,,.,hi0h enced on April 11, 2016 all !>tatlltcs of 

24 'Iirnhations were tolled. 
I, ' 

2 S 13. That during Gal'Y Lewis' absence Ii'arn t:le Slrlle on'levl1da 11 II statutes oflimitations 

261 have heen tolled <l.ild remain tolled. 

27 (4 Thnt the on ly ')<lymtn': made on the judgment ,<vas $15,000.00 paid by Lewis's insu;'er 

28 on February), 2015. This payment ~xlends any statute orlirnitalion. 

-]-
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1 15. A ftcr reaching the age of illqjol"i,y till amended judgmenl Was e.ntcl'ed in Cheyenne 

2 Naider's name, 

3 16. PI~intiff, 111 lhe E !ternnlivf.!, I:DW brings this action on the jodgmr.nt to obtain a juclgmelH 

4. . ag.<linsL Gary Lewis including the full dni1l<iges assessed in the origlnaljudgment plus interest and 

5 mintls the one payment nmde. 

--------;;-11----+">1--. -+11-t"he-mtermtm~n11t1f(~eqtte:,tt-cleehtt'1rl'()1)t-re-l-ief:.t'eJSlif(111'l'6Nhett-#te-:nt!I;t;:ift,'-61'--1-----

'7 limitations on lhe judgments expire. 

18. Plaintiff has been require.d 10 retail :he iavl firm ofSTE?HENS &, BYWATER to 

9 prosecute this ~lction, and is entitled to a re;'lsonable attorney's iM. 

10 CLAIM FOR RELIEF; 

11 L General da111(1gcs in an amounl in excess of $: O,()OQ,OI); 

12 2. Special damHg,(".5 ''Or medical [lnd miscellaneous exp(!lises in excess of$41 ,85! .89, plus 

13 future medical expenses and the miscellaneous expenses incidental thereto itl a presently 

14 unascertainable amount; 

15 3. Specilll damages ['or 10$S of wages ill an anount not yet a:)certained an/or dimlnwioil (if 

16 . Plaintiff':o earning Cflp"dty, pillS possible future \oss of earning and!o\' dimitiutiol'l ()fPlaimiffs 

13 11, Judgment in lhe. amollnt of$3,5()O,OOO plus intcl"C',stthrough April 3, 2018 of 

19 . $2) 112,669.52 mint!s $1 5,OOO,QO pf1id for n \ot;;11 judgment of $5,597,669.52. 

20 ), A dcelnrBli'')1I tl-a! (he statute o['llillit(ltiol";s I)n lhcjllrlgmcnl 'IS s\;Ulollcd as c. result of 

21 the Defendant '5 c(m(inued nb5ence nom the stale. 

4. Costs' of (his suit; 

5, Altorney's tees; and 

25 

26 III 

27 
I 

28 !/f/ 
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1 6. For sHcil other and fLuther relief as to the: CQurl may seem JUSl illid propel' in lht:: 

2 prem is<~s, 
i 

3 DATED this J'd day of I\pril, 20[ 8. 

4 

5 

. / 

8 : 

I 9, 

1(} 

11 . -I 
121 
13\ 
H( 
15 I 
161 

l 

18 

19 

20 

21 

23 

24 

25 

25 

:>8 

STEPI-ENS GOURLEY &. BY\)Y'ATER 

/s David A. Stephens .. __ ~_~. 
David /\. StephEIiSj Esq . 
Nevada Bar No. 00902 
3636 NortllRnI1cbo Dl'jve 
Las Vegas, Nevada S9!30 
A Ito~'l1eys for Plaintiff 
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EXHIBIT "I" 
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S]'EPI-IE]\fS & B~rWATEI'(, P.(;. 
I ATTORNEYS A'r LA \Y..! I 

David A. Slephellti email: ds!ephcns@;;gblaWlirrn.com Gordon E. By'",ofer email: gb.l·NOiqr@sgb!llvvfirm.com 

July17 j 2018 

--------\\ftkRfG-tt~rAi4-l---------------------------

Thomas E Winnet, Esq. 
Atkin Vlinner & Sherrod 
111 7 S. ROllcho Drive 
Las Vegas, Nevada 89102 

RE: Cheyenne Nolder vs. Gary lewis 

Dear Tom: 

I 0In. enclosing with fbLs leHar a Three Day l'\jotice 10 Plead which I flied in the obove entitled 
maHer. 

I c(Kognlze rhol ymJ hove not appeared in ihis rno~ler, I served Mr. lewis s.orne lin:e ogo ond 
he has never flied on answer. Thus, as a courtesy \0 you, who, I understand 10 be represenling Mr. 
Lewis in refuted cases, I am providing this 1hreo Day Notice 10 YOL) in addition to lv1r. Lewis. 

I appreciate your consideration, 

D!\S:rr.lg 
enclosure 

SincerelYi 

STEPHENS \~ BY\,VATER 

Dovid A. Stephens, Esq. 

3636 N. R.md1f) I)ri\,c/ u's Veg"., Nc" .. d .. 89130 
Tclcpl,oll": (:Z02.) 656-2.355 I Fnc;;i,nile: (702) 656-2776 

\VCh!;itCl \\'''~\',:<.i::h1>wf!rm.cnm 
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1 TDNP (elV) 
David A. Stephens, Esq, 

2 Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 

3 3636 North Rancllo Drive 
Las Vegas, Nevada 89130 

4 Telephone: (702) 656~2355 
Fac!:Hmile: (702) 656-2776 

5 Email: dstephens@sgbl<w.:firm.com 
Attorney for Cheyenne Nalder 

Electro Ilicafly Filed 
7/18/20183:54 PM 
Stovon I). Grierson 
CLER • OF lHE COU!.} 

.' 6,Ai~~ 

6 
--------------~-----------------------in1STRl~COf~~-----------------------4-----~--

CIJARK COlJNrV, Nl!;V ADA 
8 

9 CHEYEN1'-!E NALDER, 

10 
Plaintiff, 

11 
VS. 

12 
GARY LEWIS and DOES I throngh V j 

13 inclusivc, 

14 Defendants. 

15 

) 
) 
) 
) 
) 
) 
) 
) 

~ 
) 
) 

CASE NO.: A~t8-7722L.O-C 

DEPTNO,: XXlX 

THnEE lJAY NOTICE TO PLJ!:Al) 
16 

17 

IS To: Gary Lewis, Defendant 

Date: rJa 
Time: oIa 

19 PLEASE TAKE NOTICE that the Plaintiff intends 1O lake a defuult and defaultjudgmcnt 

20 against you if you have not answered or otherwise fLled a rcsppnse ~)fpleading \vithin lhree (3) days 

21 ofthe date of this notice, 

22 Dated (his J2 day of July 201 g, 

24 

25 

26 

27 

28 

~s~-·-
Nevada Bar No. 00902 
Stephens Gourley ~ By-vater 
3636 N, Rancho Dnve 
Las Vegas, NV 89130 
Attomcy for Plaintiff 

CaSfJ NlIITlb1ir:A-1B·77222£l.-C 
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2 

CERTIFICATE 01l'MAILING 

1 hereby cedify that. service of this THREE DAY NOTICE TO PLEAD was made Ibi' /< 
3 day or July, 2018, by depositing a copy thereofin the U,S, Mail, first class postage prepaid, 

4 addressed to: 

5 Gary Lewis 
73 3 M i unCS(lta A venue 

6 Glendora, CA 91740 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

23 

24 

25 

26 

27 

28 

Thomas E. Winner, Esq. 
Atkin Winiler Shorrod 
1117 S. Rancho Drive 

'1J1i/£/Lf/a~ 
An Employee of 
Stephens Gourley & B)'\:vatcl' 

-2-
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Case 2:09~cv-01348-F~CJ-G\,VF Document 103 Flied 10/3011.3 Page 1 of 1 

lJNITED STATES ])ISTRICT COURT 

DISTRICT OF Nt:vada 

Naldcr CI ill" 

JUDGMENT IN A CIVIL CASI~ 
Flalnlifts, 

v. 
Uni!>::d AmOffiobile In:;unmcc Cl)mpany, Case Number; 2:09-cv-OI:l48-RC1-GWF 

Defendant 

r JUl"y Verdict This action came before the Court for a trial by jUlY, The issues have been tried and the jury ilas 
rendered its verdict 

1;< Decision by Court. This action came to iria! or bearing before the Court. The issues have been tried or heard and a. 
decision has been rendered. 

r Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer 0: judgment has heen filed in this 
case, 

IT IS ORDERED Al~'D ADJUDGBD 

The Court grants summary judgment iii fav(:,r of f": alder and finds thai the insurance renewal statement contained an 
t11nbiguily and. Ihus. Ihe statement is conslnl(~d in f<l'Ior of c:cverage during the time 01 the occident. The Ccurt denies 
summary judgment on Nalder's remaining bEd-faith claims. 

The Court grants 5UnmB(y judgment on all extra-contractual claims andior bad faith claims in fa'Jc)( of De?t;'mdsnl. 
The Court directs Defendant to pay Cheyarme Nalder the policy limits on Gary Lewis's Implied insurance policy at the time 
of the 13m::ideni. 

October 30, 2013 Is! Lance S. Wilwn 
-o:::--;---------... -.~~.--. ~-----.-~ .. -.-
Clr::r~< 

Is! Summer Rivera 

(0)') OCp1,l\)' Ckrl: 
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CHRISTEI·ISEN LAW 
WWW.jn fUr~lhel pt\~w. C(1fil 

August 13, 2018 

Stephen I-tnoger.s, Esq. VIA Falll (702)384·-1460 
_______ --'-'R""'Q.,...GEBS, M ASTRA NGELO. CARVA LHD-.& .... M ..... I-LI.uG ...... F·I ..... E.u.l.Iu-. ___ ..... F'-'-'lULUa.uiJ; 'img(·ts.@.tnll:mlru.<.l.COlli.------ii---.f--

700 S. third Street 
Las Vegas, Nevada 89101 

Re: Gary Le\Nis 

Dear Stephen: 

I am in receipt of your Jettei' dated Friday, August 10, 1018. I Was disappointed that you 
have chosen to disregard my request that you communicate with me and not directly with 
my cltent. You say you have "been retained to defend M1', Lewis with regard to [\tis. Nalder's 
2Q18 actions." Would you be so kind as to provide me with all cOl/.llnllnications written or -. 
verbal or not{;lS of communications you have h",d with OAle, their attorneys and/G[' 11l1!: 
l..ewis fI'om yon [I fl r!it con tact regarding this mE.tter to the present? 

Please· confirm that UA1C seeks now to honor the insurance contract with l';{r. Lew!s and 
provide a (lGfense for him and pay any judgment that may result? This ts the first indication 
I am aware of where UAIC seeks to defend Ml~ Lewis. I repeat, please do 110t take any 
actions) including refJuesting more time 01' filing anything on behalf Df Mr. LewIs without 
first getting authority from MI: Lewis through me. PJease only communicate through this 
office with Mr. Lewis. If you have already filed something or requested au. extel1sion 
without written authority fl'om Mr: Lewis, he requests that you immediately' reverse that 
action. Plc2sealso only communicate with UA1C tllatatlY attempt by them t{l hire any ather 
aUorneys to t<Jke <Iction Oll behalf of Ml; Lewis must include notlce to those attorneys that 
they must first get Mr. LelA/is' consent through my affke befol'e taking any action includIng 
requesting extensions uf time or filing any pleadings on his behalf. 

Regarding yOUI' statement that Mt LeWis would not be a.ny worse offifyou should lose your 
motions. That is ME COtl,(~Ct. Wf1 agree that the validity of the judgment is unimport<tllt «t 
thIs st.lge of tho claims har.dlillg case. UAIC, hOWeVelj is al'guillg that Mr. Lewi~;' claims 
hrindllng case should be dismissed bcc<1us:;! tl1e)' daim lhe judgment 15 not valid, If you 
interpose an insufficient improper dt:f-?ns~ that delays the illevitBbJe entry of jLldgment 
against M!~ Lewis ilnd the Ninth Circuit dLrnis5(;S tbn ;',ppeal then MI~ LeWis \Allll hav/; a 
judgment against him and no :.:Jaim against UAIC. In additioll r you will cause ~dditionat 
dnmages and CXPC:1SC to both parti~5 for 1;'.'hic:h, ulUmtlteiy, M1: Lewis \vould be responsible. 
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C H R 1ST E: N 5 E N LA W 
'.'i WI'<, 1 oj U r}' II ~ \ II now. CD In 

Could you IJe mistaken about )1{;.ur statement th(lt "the orlglnaJ fUdgmen: expired and 
cannot be revived?'; r '>'vil! as\{ your comment on just one legal concept -- Mr. Lewis' absence 
from the state, 1'hr;re are others hut this olle is sufficient on its own, There are three 
statutes applicable to this narrow issue: NRS 11.190j NRS U.300 and NRS 17.214-, 

MRS 1.1.190 Period5 uf IlmHfltlnn. ". a::liQlts ., may only he CIHiil'ilL:i)c(;d ilS follows: 
1. Witllin 6 years: 

(0) ... fill action llpOIl a jllcigmcl\l or dceret: of 8!lY cuuri of lb~ United Siales, or ()( jll1Y stute Of icrrHury will,ln the 
UnIted States, Or (ile r<:newal thereof, 

MRS 11.31l(J Absence from Slnio 5uspcnds rUilning of stohl/e. If,." aflcr tim cause of lIciiofl sholl h~vc 
accrued Ute p~rsQn (deff!llOullt) depnrts from !he Siale, Ole lima of the absenc-c slttoll nol be purt of the (ime prc5cIibeo 
for the comIi1CI1C~llH'\i\t of the aellon, 

NRS l7.U4 Filing lind GOnlellts of nffilln"!!; l"l!clil'dfng nffidovlt; llotiC() to judllilltllt dc!J{<lrj SlIctt:sslvc 
nflldnvl(s, 

L A judgment creditor or n judumcn( creditQr's successor in interest rouy rel10w !l judgmf!l1t wlliett hns not bcen 
Pllirlby: 

Ca) nUllg an nffidnvll WitJl dlC clerk or the COUl'! WilCf~ Ute jud~mcnt I:,: entered ond docketed, within DO <lays 
before the dnlc tl:cjudgnWIlI expires by limilnlion. 

These statutes make it clear that both an action on the judgmellt or an optlol1a] l"enewal is 
stlll available! tbt'(}ugh today because Mr, Lewis has beel1:n California since late 2008, lfYOll 
h~lve Case law from Nevada Gonb'aty to the dear language of these statutes: please sharG! it 
with me so that 1 may review it ilnd discuss it with tny client. 

Your prompt attention is appreciatt;!u, Mr, t,ewis does not wish you to file any motions until 
aod unless he IS convinceci tl:.at they will benefit Mr: Lewis -~ nat harm him and benefit 
(lAIC. /vir. Lewis would like all your comtr.unlcaticns to go through my O[fltf~, He dOt~S llot 
wish to have you copy him an correspondence with my office. Please do not communicate 
directly with Mr. Lewis. 

Very ~ .. uly yours/ ~ 

L~~ {/ \ 
'TornJ1lY Christensen 
CHRISTENSEN LAW OFFICE, LLC 
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OPPS (CIV)
David A. Stephens, Esq.
Nevada Bar No. 00902
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive
Las Vegas, Nevada 89130
Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 
Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: 07A549111
)
) DEPT NO.:  XX

Plaintiff, )
)

vs. )
)

GARY LEWIS, )
)          

                                   Defendants.                  )
____________________________________)

PLAINTIFF’S OPPOSITION TO INTERVENOR UAIC’S MOTION 
TO CONSOLIDATE

Date: 11/28/2018
Time: 10:30 a.m.  

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes the Motion to

Consolidate filed by Intervenor United Automobile Insurance Company, (“UAIC”), on order

shortening time, as follows:

POINTS AND AUTHORITIES

I.  Factual background of this case and the insurance coverage

This matter arises from an auto accident that occurred on July 8, 2007, wherein Lewis

accidentally ran over Cheyenne Nalder, (“Nalder”).  Nalder was born April 4, 1998 and was a nine-

year-old girl at the time.  

At the time of the accident Lewis maintained an auto insurance policy with United Auto

Insurance Company (“UAIC”), which was renewable on a monthly basis.   

Following the incident, Nalder’s father, James Nalder, extended an offer to UAIC to settle

Case Number: 07A549111

Electronically Filed
11/27/2018 10:04 AM
Steven D. Grierson
CLERK OF THE COURT
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Nalder’s injury claim for Lewis’s policy limit of $15,000.00.  

After UAIC rejected James Nalder’s offer, James Nalder, on behalf of Cheyenne Nalder, filed

this lawsuit against Lewis in the Nevada state district court.  

UAIC was notified of the lawsuit but declined to defend Lewis or file a declaratory relief action

regarding coverage.  Lewis failed to appear and answer the complaint. As a result, Nalder obtained a

default judgment against Lewis for $3,500,000.00.  The judgment was filed on June 3, 2008.  The

notice of entry of judgment was filed on August 26, 2008.  

Lewis left the state of Nevada and relocated to California prior to 2010.  Neither Lewis, nor

anyone on his behalf, has been subject to service of process in Nevada since 2010.  

II.  Factual Background of the Claims Handling Case Against UAIC

On May 22, 2009, James Nalder, on behalf of Cheyenne Nalder, and Lewis filed suit against

UAIC alleging breach of contract, breach of the implied covenant of good faith and fair dealing, bad

faith, fraud, and violation of NRS 686A.310.   Lewis assigned to Nalder his right to “all funds

necessary to satisfy the Judgment” and retaining to himself any funds recovered above the judgment.

Once UAIC removed the underlying case to federal district court, UAIC filed a motion for

summary judgment as to all of Lewis and Nalder’s claims, alleging Lewis did not have insurance

coverage on the date of the subject collision.  The federal district court granted UAIC’s summary

judgment motion because it determined the insurance contract was not ambiguous as to when Lewis

had to make payment to avoid a coverage lapse.  Nalder and Lewis appealed this decision to the Ninth

Circuit.  The Ninth Circuit reversed and remanded the matter because Lewis and Nalder had facts to

show the renewal statement was ambiguous regarding the date when payment was required to avoid

a coverage lapse.    

On remand, the U.S. District Court concluded the renewal statement was ambiguous and
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therefore, Lewis was covered on the date of the incident because the court construed this ambiguity

against UAIC.   The U.S. District Court also determined UAIC breached its duty to defend Lewis, but

did not award damages because Lewis did not incur any fees or costs in defense of the Nevada state

court action.  Based on these conclusions, the district court ordered UAIC to pay the policy limit of

$15,000.00.   UAIC then made three payments on the judgment: June 23, 2014; June 25, 2014; and

March 5, 2015.  

Both Nalder and Lewis appealed that decision to the Ninth Circuit, which ultimately led to the

certification of the first question to the Nevada Supreme Court, namely whether an insurer that

breaches its duty to defend is liable for all foreseeable consequential damages of the breach.  

After the first certified question was fully briefed and pending before the Nevada Supreme

Court, UAIC decided that the judgment in this case had to be renewed pursuant to NRS 17.214, and

that the time period for renewing the judgment had expired.  

Based on that position, UAIC filed a motion to dismiss Lewis and Nalder’s appeal with the

Ninth Circuit for lack of standing.  This allegation had not been raised in the trial court.  It was

something UAIC concocted solely for its own benefit. This allegation was brought for the first time in

the appellate court.  UAIC ignored all of the tolling statutes and presented new evidence in the appeal

process, arguing Nalder’s underlying $3,500,000.00 judgment against Lewis is not enforceable because

the six-year statute of limitation to institute an action upon the judgment or to renew the judgment

pursuant to NRS 11.190(1)(a) expired.  The only proof that it expired was UAIC counsel’s affidavit

that no renewal pursuant to NRS 17.124 had been filed.  

III.  Factual Background of 2018 Litigation

Cheyenne Nalder reached the age of majority on April 4, 2016.  Nalder hired David A.

Stephens, Esq., to enforce her judgment.  First, counsel obtained an amended judgment in Cheyenne’s
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name as a result of her reaching the age of majority.  This amendment was obtained appropriately, by

demonstrating to the court that the judgment, as a result of the tolling provisions, was still within the

applicable statute of limitations. 

Nalder then filed a separate action with three distinct claims for relief, pled in the alternative.

The first claim is an action on the amended judgment which will result in a new judgment which will

have the total principal and post judgment interest reduced to judgment, so that interest would now run

on the new, larger principal amount.  

The second alternative claim is for declaratory relief determining if and when a renewal under

NRS 17.214 must be filed and when the statute of limitations, which is subject to tolling provisions,

will run on the judgment.  

And finally, the third claim, should the Court determine that the judgment is invalid, is an action

on the injury claim within the applicable statute of limitations for injury claims, that is, two years after

her reaching the age of majority.  

Nalder also retained California counsel, who filed a judgment in California, which has a ten-

year statute of limitations regarding actions on a judgment.  Nalder maintains that all of these actions

are unnecessary to the questions on appeal, and most are unnecessarily early; however, out of an

abundance of caution, she brings them to maintain and enforce her judgment against Lewis.

UAIC, without notice to Lewis or any attorney representing him, filed motions to intervene in

both cases which were both defective in service on the face of the pleading.  At least in this case the

intervention was granted improperly. 

IV.  ARGUMENT

NRCP 42(a) states:
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1  It is somewhat ironic that UAIC now argues for saving time and money by asking the
court to consolidate the cases when UAIC and Mr. Lewis’ UAIC attorney each filed separate, but
extraordinarily similar, motions for relief from stay in this case, forcing Nalder to file separate
oppositions and possibly make two court appearances to argue the two motions.

-5-

“(a) Consolidation.  When actions involving a common question of law

or fact are pending before the court, it may order a joint hearing or trial

of any or all the matters in issue in the actions; it may order all the

actions consolidated; and it may make such orders concerning

proceedings therein as may tend to avoid unnecessary costs or delay.”

There are no common questions of fact between the two suits.  

In this case the facts are that a judgment against Lewis and in favor of Nalder was entered in

2008.  In 2018, Nalder amended the judgment to name herself as plaintiff in place of her father in that

she has reached the age of majority.  None of these facts are in dispute.

In the new case filed in 2018, Nalder seeks to enforce the judgment and also seeks declaratory

relief that the judgment is still valid.  To Nalder’s knowledge none of the facts in that case are in

dispute.  

There are few, if any, common questions of law between the two cases.

Similar motions have been filed in both cases both by UAIC and Lewis’ UAIC retained

attorney.  Both of them have filed separate motions for relief from the judgment in this case pursuant

to NRCP 60(b).1  

In the case filed in 2018 each of them has filed separate motions to dismiss.  These motions are

based on the same grounds.  

There is one common issue of law in these motions, which is whether the statute of limitations

on the judgment in the 2008 case has expired.  All other issues of law are separate and distinct.
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UAIC continues to argue that Nalder committed an act of fraud on the Court by amending her

judgment.  Apparently the fraud is that she failed to advise the Court in her motion to amend of the

pending appeals before the Ninth Circuit.  UAIC maintains that the amendment was an effort to go

around the pending appeals.  However, that is not the case.

A review of the appellate issues, as set forth in the UAIC’s motion to consolidate shows that

the issue on appeal is the validity of Nalder’s judgment against UAIC.  The issue of the validity of her

judgment against Lewis is not an issue on appeal.  

The basis for determining the enforceability against UAIC is the nature of the action filed

against UAIC, the effect of the assignment of rights from Lewis, and the timing of the judgment. The

continued enforceability against Lewis is not at issue or determinative of that issue.  All of those

arguments, if successful, would result in UAIC being liable for the judgment, even if it was expired as

to Lewis now. 

Thus, the failure to advise the Court of the pending appellate issues cannot be a fraud on the

court because the issue, as framed by the Supreme Court, goes to the enforceability of the judgment

against UAIC.  That issue is not related to the issue of the enforceability of the judgment against Lewis.

Whether UAIC is responsible for the judgment is the issue before the Supreme Court of Nevada.

 Independent from that issue, Nalder has now instituted an action on the Nevada State Court judgment

to maintain her judgment’s continued validity against Lewis. 

Even if it were at issue, the Nevada Supreme Court cannot decide the validity of the judgment

against Lewis unless it were to determine, as a matter of law that the tolling statutes do not apply to the

statute of limitations on judgments.  If the tolling statutes apply, there are no facts before the Supreme

Court from which it can make such a determination.  See Mandlebaum v. Gregovich, 24 Nev. 154, 161,

50 P. 849, 851 (1897), for a case in which the Nevada Supreme Court held that the tolling statutes did
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apply to the enforcement of a judgment.

VII.  CONCLUSION

For the reasons set forth above, Nalder respectfully requests that this Court deny the Motion

to Consolidate brought by UAIC.

Dated this   27th         day of November, 2018.

STEPHENS & BYWATER, P.C.

 /s/ David A Stephens                   
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada  89130
Attorneys for Plaintiff

000308

000308

00
03

08
000308



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-8-

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 27th day of November, 2018, I served the following

document:  PLAINTIFF’S OPPOSITION TO INTERVENOR UAIC’S MOTION TO

CONSOLIDATE 

O VlA  ELECTRONIC FILING; (N.E.F.R. 9(b))

Matthew J. Douglas, Esq.

Randall Tindall, Esq.

E. Breen Arntz, Esq.

G VIA ELECTRONIC SERVICE (N.E.F.R.  9) A

G BY MAIL:  by placing the documents(s) listed above in a sealed envelope,
postage prepaid in the U. S. Mail at Las Vegas, Nevada, addressed as set forth
below:  

G BY FAX:  by transmitting the document(s) listed above via telefacsimile to the
fax number(s) set forth below.  A printed transmission record is attached to the
file copy of this document(s).

G BY HAND DELIVER: by delivering the document(s) listed above to the
person(s) at the address(es) set forth below.  

/s/David A Stephens
An Employee of Stephens & Bywater
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Case Number: 07A549111

Electronically Filed
11/27/2018 10:45 AM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: 07A549111

Electronically Filed
12/14/2018 4:28 PM
Steven D. Grierson
CLERK OF THE COURT
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