Case No. 78085

In the Supreme Court of Pevada

g . Electronically Filed
CHEYENNE NALDER, an individual; and Jul 10 2019 04:10 p.m.

GARY LEWIS, Elizabeth A. Brown
Clerk of Supreme Court

Petitioners,
US.

THE EIGHTH JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA, in and for the
County of Clark; THE HONORABLE DAVID M.
JONES, District Judge; and THE HONORABLE
ERIC JOHNSON, District Judge,

Respondents,

and

UNITED AUTOMOBILE INSURANCE COMPANY,
Real Party in Interest.

UNITED AUTOMOBILE INSURANCE COMPANY’S APPENDIX
VOLUME 3
PAGES 501-750

District Court Case No. 07A549111, Consolidated with 18-A-772220

DANIEL F. POLSENBERG (SBN 2376) THOMAS E. WINNER (SBN 5168)
JOEL D. HENRIOD (SBN 8492) MATTHEW J. DOUGLAS (SBN 11,371)
ABRAHAM G. SMITH (SBN 13,250) ATKIN WINNER & SHERROD
LEWIS RocA ROTHGERBER CHRISTIE LLP 1117 South Rancho Drive
3993 Howard Hughes Pkwy, Suite 600 Las Vegas, Nevada 89102
Las Vegas, Nevada 89169 (702) 243-7000

(702) 949-8200

Attorneys for Real Party in Interest
United Automobile Insurance Company

Docket 78085 Document 2019-29349



CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
Case No. 07A549111

01 | Complaint 10/09/07 1 1-4

02 | Default 12/13/07 1 5

03 | Default Judgment Plus Legal Interest 06/03/08 1 67

04 | Plaintiff’'s Opposition to Motion to 09/17/18 1 8-13
Intervene

05 | UAIC’s Reply in Support of its Motion to 09/18/18 1 14-25
Intervene

06 | Defendant’s Motion to Strike Defendant’s 10/17/18 1 26-30
Motion for Relief from Judgment

07 | Notice of Entry of Order on Intervenor 10/19/18 1 31-34
United Automobile Insurance Company’s
Motion to Intervene

08 | UAIC’s Motion for Relief from Judgment 10/19/18 1 35-75
Pursuant to NRCP 60

09 | Court Minutes 10/24/18 1 7677

10 | Defendant’s Opposition to Intervenor’s 10/29/18 1 78-133
Motion for Relief from Judgment Pursuant
to NRCP 60

11 | Plaintiff’s Opposition to UAIC’s Motion for | 10/29/18 1 134-151
Relief from Judgment

12 | Opposition to Gary Lewis’ Motion to Strike | 11/01/18 1 152-165
Motion to Set Aside Judgment

13 | UAIC’s Opposition to Defendant’s Motion 11/02/18 1 166-226
to Strike Defendant’s Motion for Relief
from Judgment & Counter-Motion for
Evidentiary Hearing for a Fraud Upon the
Court or, Alternatively, for the Court to
Vacate the 3/28/18 Amended Judgment on
Its Own Motion

14 | Intervenor’s Motion to Consolidate on 11/26/18 1 227-250
Order Shortening Time 2 251-301

15 | Plaintiff’s Opposition to Intervenor UAIC’s | 11/27/18 2 302—-309

Motion to Consolidate




16

Opposition to UAIC’s Motion to
Consolidate and Countermotion to Set
Aside Void Order and to Strike All Filings

by Intervenor

11/27/18

310-333

17

UAIC’s Opposition to Third Party Plaintiff
Lewis’ Counter-Motion for Summary
Judgment & Counter-Motion to Strike
Affidavit of Lewis in Support of Same
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pen Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

12/14/18

334-500
501-638

18

UAIC’s Opposition to Third Party Plaintiff
Lewis Motion for Relief from Order and
Joinder in Motions for Relief from Orders
on Order Shortening Time as well as
UAIC’s Opposition to Plaintiff’s Motion to
Set Aside Order, Pursuant to N.R.C.P.
60(b), Allowing UAIC to Intervene &
Opposition to Defendant Lewis Motion for
Relief from Orders and Joinder in Motions
for Relief from Orders, and UAIC’s
Counter-Motion to Stay Pending Ruling on
Appeal

12/31/18

w

639750
751-971

19

UAIC’s Reply in Support of its Motion for
Relief from Judgment Pursuant to NRCP
60

01/02/19

S

972—-1000
1001-1067

20

Opposition to Counter-Motion to Strike
Affidavit of Lewis in Support of his
Counter-Motion for Summary Judgment
and Opposition to UAIC’s Counter-Motion
to Stay Proceedings Pending Appellate
Ruling and Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to NRCP 56(f) and
Reply in Support of Motion to Set Aside

01/02/19

1068-1081

3




Order Allowing Intervention and
Opposition and Replies in Support of Any
Other Motions to be Heard on January 9,
2019

21

Transcript of Proceedings

01/09/19

1082—-1143

22

UAIC’s Reply in Support of Its Motion to
Dismiss Lewis’ Third Party Complaint &
Replies in Support of Its Counter-Motion to
Strike Affidavit of Lewis in Support of the
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pending Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

01/16/19

1144-1168

23

Notice of Entry of Stipulation and Order
for Dismissal of All Third-Party Claims,
with Prejudice, Against Third Party
Defendants Randall Tindall, Esq. and
Resnick & Louis P.C.

01/29/19

1169-1175

24

UAIC’s Motion for Relief from Judgment,
Entered 1/23/19 in Case No. A-18-772220-
C, Pursuant to NRCP 60 and/or, in the
Alternative, Motion for Rehearing on
Motion to Dismiss Plaintiff’'s First Cause of
Action in Case No. A-18-772220-C on an
Order Shortening Time

02/11/19

ot

1176-1250
1251-1310

25

Notice of Entry of Order on Motions Heard
on January 9, 2019

02/15/19

1311-1319

26

Notice of Entry of Order on Motions Heard
on January 23, 2019

02/15/19

1320-1327

27

Motion for Reconsideration, Motion for
Hearing and Motion for Relief from Order

03/01/19

1328-1486

28

Motion for Reconsideration of Orders
Signed 2/11/19, Motion for Hearing and
Motion for Relief from Orders

03/04/19

1487-1500
1501-1750
1751-1831

29

UAIC’s Opposition to 34 Party Plaintiff

03/15/19

0|00 1 Ob

1832-2000

4




Lewis’ Motion for Reconsideration, Motion
for Hearing and Motion for Relief from
Order

2001-2083

30

UAIC’s Opposition to 3rd Party Plaintiff
Lewis’ Motion for Reconsideration of
Orders Signed 2/11/19, Motion for Hearing,
and Motion for Relief from Orders and
UAIC’s Counter-Motion to Strike Untimely
Joinder by Plaintiff to Said Motion

03/18/19

2084-2250
2251-2271

31

Joinder in Motion for Reconsideration of
Orders Signed 2/11/19, Motion for Hearing,
and Motion for Relief from Orders

03/19/19

10

22772-2273

32

Reply in Support of Motion for
Reconsideration, Motion for Hearing, and
Motion for Relief from Order and Reply in
Support of Motion for Reconsideration of
Orders signed 2/11/19, Motion for Hearing
and Motion for Relief from Orders

04/04/19

10

227742282

33

Court Minutes

04/10/19

10

2283

34

Transcript of Hearing — All Pending
Motions

04/10/19

10

2284-2298

Case No. A-18-772220-C

35

Complaint

04/03/18

10

2299-2303

36

Stipulation to Enter Judgment

09/13/18

10

23042307

37

Plaintiff’'s Opposition to Motion to
Intervene

09/17/18

10

2308-2315

38

UAIC’s Reply in Support of Its Motion to
Intervene

09/18/18

10

23162327

39

Court Minutes

09/19/18

10

2328

40

Defendant’s Opposition to Motion to
Intervene and Joinder to Plaintiff’s
Opposition to Motion to Intervene

09/21/18

10

2329-2335

41

UAIC’s Motion to Dismiss Plaintiff’s
Complaint & Motion for Court to Deny
Stipulation to Enter Judgment Between
Plaintiff and Lewis and/or, in the

10/19/18

10

2336-2449




Alternative to Stay Same Pending Hearing
on Motion to Dismiss

42

Notice of Entry of Order on Intervenor
United Automobile Insurance Company’s
Motion to Intervene

10/19/18

10

2450-2453

43

Third Party Complaint

10/24/18

10

2454-2475

44

Answer to Complaint

10/24/18

10

24762478

45

Cross-Claimant’s Opposition to UAIC’s
Motion to Dismiss Plaintiff’s Complaint &
Opposition to Motion for Court to Deny
Stipulation to Enter Judgment Between
Plaintiff and Lewis and/or in the
Alternative to Stay Same Pending Hearing
on Motion to Dismiss

10/29/18

10

24779-2491

46

UAIC’s Motion to Dismiss Third Party
Plaintiff Lewis’ Third Party Complaint

11/15/18

10
11

2492-2500
2501-2685

47

Intervenor’s Motion to Consolidate on
Order Shortening Time

11/26/18

11

2686—-2609

48

Opposition to UAIC’s Motion to
Consolidate and Countermotion to Set
Aside Void Order and to Strike All Filings
by Intervenor, or, in the Alternative, for
Summary Judgment

11/27/18

11

2610-2742

49

Opposition to UAIC’s Motion to Dismiss
and Countermotion for Summary
Judgment

11/27/18

11
12

2743-2750
2751-2789




ALPHABETICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
44 | Answer to Complaint 10/24/18 | 10 |2476-2478
01 | Complaint 10/09/07 1 1-4
35 | Complaint 04/03/18 | 10 |2299-2303
09 | Court Minutes 10/24/18 1 76177
33 | Court Minutes 04/10/19 | 10 2283
39 | Court Minutes 09/19/18 | 10 2328
45 | Cross-Claimant’s Opposition to UAIC’s 10/29/18 | 10 |2479-2491
Motion to Dismiss Plaintiff’'s Complaint &
Opposition to Motion for Court to Deny
Stipulation to Enter Judgment Between
Plaintiff and Lewis and/or in the
Alternative to Stay Same Pending Hearing
on Motion to Dismiss

02 | Default 12/13/07 1 5

03 | Default Judgment Plus Legal Interest 06/03/08 1 67

06 | Defendant’s Motion to Strike Defendant’s 10/17/18 1 26-30
Motion for Relief from Judgment

10 | Defendant’s Opposition to Intervenor’s 10/29/18 1 78-133
Motion for Relief from Judgment Pursuant
to NRCP 60

40 | Defendant’s Opposition to Motion to 09/21/18 | 10 |2329-2335
Intervene and Joinder to Plaintiff’s
Opposition to Motion to Intervene

14 | Intervenor’s Motion to Consolidate on 11/26/18 1 227-250
Order Shortening Time 2 251-301

47 | Intervenor’s Motion to Consolidate on 11/26/18 | 11 | 2686-2609
Order Shortening Time

31 |dJoinder in Motion for Reconsideration of 03/19/19 | 10 |2272-2273
Orders Signed 2/11/19, Motion for Hearing,
and Motion for Relief from Orders

28 | Motion for Reconsideration of Orders 03/04/19 6 | 1487-1500
Signed 2/11/19, Motion for Hearing and 7 | 1501-1750
Motion for Relief from Orders 8 11751-1831




27

Motion for Reconsideration, Motion for
Hearing and Motion for Relief from Order

03/01/19

1328-1486

07

Notice of Entry of Order on Intervenor
United Automobile Insurance Company’s
Motion to Intervene

10/19/18

31-34

42

Notice of Entry of Order on Intervenor
United Automobile Insurance Company’s
Motion to Intervene

10/19/18

10

2450-2453

26

Notice of Entry of Order on Motions Heard
on January 23, 2019

02/15/19

1320-1327

25

Notice of Entry of Order on Motions Heard
on January 9, 2019

02/15/19

1311-1319

23

Notice of Entry of Stipulation and Order
for Dismissal of All Third-Party Claims,
with Prejudice, Against Third Party
Defendants Randall Tindall, Esq. and
Resnick & Louis P.C.

01/29/19

1169-1175

20

Opposition to Counter-Motion to Strike
Affidavit of Lewis in Support of his
Counter-Motion for Summary Judgment
and Opposition to UAIC’s Counter-Motion
to Stay Proceedings Pending Appellate
Ruling and Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to NRCP 56(f) and
Reply in Support of Motion to Set Aside
Order Allowing Intervention and
Opposition and Replies in Support of Any
Other Motions to be Heard on January 9,
2019

01/02/19

1068-1081

12

Opposition to Gary Lewis’ Motion to Strike
Motion to Set Aside Judgment

11/01/18

152-165

16

Opposition to UAIC’s Motion to
Consolidate and Countermotion to Set
Aside Void Order and to Strike All Filings
by Intervenor

11/27/18

310-333




48 | Opposition to UAIC’s Motion to 11/27/18 | 11 |2610-2742
Consolidate and Countermotion to Set
Aside Void Order and to Strike All Filings
by Intervenor, or, in the Alternative, for
Summary Judgment

49 | Opposition to UAIC’s Motion to Dismiss 11/27/18 | 11 | 2743-2750
and Countermotion for Summary 12 | 2751-2789
Judgment

15 | Plaintiff’s Opposition to Intervenor UAIC’s | 11/27/18 2 302—-309
Motion to Consolidate

04 | Plaintiff’'s Opposition to Motion to 09/17/18 1 8-13
Intervene

37 | Plaintiff’s Opposition to Motion to 09/17/18 | 10 |2308-2315
Intervene

11 | Plaintiff’s Opposition to UAIC’s Motion for | 10/29/18 1 134-151
Relief from Judgment

32 | Reply in Support of Motion for 04/04/19 | 10 |2274-2282
Reconsideration, Motion for Hearing, and
Motion for Relief from Order and Reply in
Support of Motion for Reconsideration of
Orders signed 2/11/19, Motion for Hearing
and Motion for Relief from Orders

36 | Stipulation to Enter Judgment 09/13/18 | 10 |2304-2307

43 | Third Party Complaint 10/24/18 | 10 |2454-2475

34 | Transcript of Hearing — All Pending 04/10/19 | 10 |2284-2298
Motions

21 | Transcript of Proceedings 01/09/19 5 10821143

08 | UAIC’s Motion for Relief from Judgment 10/19/18 1 35-75
Pursuant to NRCP 60

24 | UAIC’s Motion for Relief from Judgment, 02/11/19 5 1176-1250
Entered 1/23/19 in Case No. A-18-772220- 6 1251-1310

C, Pursuant to NRCP 60 and/or, in the
Alternative, Motion for Rehearing on
Motion to Dismiss Plaintiff’s First Cause of
Action in Case No. A-18-772220-C on an
Order Shortening Time




41

UAIC’s Motion to Dismiss Plaintiff’s
Complaint & Motion for Court to Deny
Stipulation to Enter Judgment Between
Plaintiff and Lewis and/or, in the
Alternative to Stay Same Pending Hearing
on Motion to Dismiss

10/19/18

10

2336-2449

46

UAIC’s Motion to Dismiss Third Party
Plaintiff Lewis’ Third Party Complaint

11/15/18

2492-2500
2501-2685

29

UAIC’s Opposition to 3rd Party Plaintiff
Lewis’ Motion for Reconsideration, Motion

for Hearing and Motion for Relief from
Order

03/15/19

1832-2000
2001-2083

30

UAIC’s Opposition to 3rd Party Plaintiff
Lewis’ Motion for Reconsideration of
Orders Signed 2/11/19, Motion for Hearing,
and Motion for Relief from Orders and
UAIC’s Counter-Motion to Strike Untimely
Joinder by Plaintiff to Said Motion

03/18/19

2084-2250
2251-2271

13

UAIC’s Opposition to Defendant’s Motion
to Strike Defendant’s Motion for Relief
from Judgment & Counter-Motion for
Evidentiary Hearing for a Fraud Upon the
Court or, Alternatively, for the Court to
Vacate the 3/28/18 Amended Judgment on
Its Own Motion

11/02/18

166226

18

UAIC’s Opposition to Third Party Plaintiff
Lewis Motion for Relief from Order and
Joinder in Motions for Relief from Orders
on Order Shortening Time as well as
UAIC’s Opposition to Plaintiff’s Motion to
Set Aside Order, Pursuant to N.R.C.P.
60(b), Allowing UAIC to Intervene &
Opposition to Defendant Lewis Motion for
Relief from Orders and Joinder in Motions
for Relief from Orders, and UAIC’s
Counter-Motion to Stay Pending Ruling on
Appeal

12/31/18

w

639750
751-971

10




17

UAIC’s Opposition to Third Party Plaintiff
Lewis’ Counter-Motion for Summary
Judgment & Counter-Motion to Strike
Affidavit of Lewis in Support of Same
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pen Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

12/14/18

334-500
501-638

19

UAIC’s Reply in Support of its Motion for
Relief from Judgment Pursuant to NRCP
60

01/02/19

(@}

972—-1000
1001-1067

22

UAIC’s Reply in Support of Its Motion to
Dismiss Lewis’ Third Party Complaint &
Replies in Support of Its Counter-Motion to
Strike Affidavit of Lewis in Support of the
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pending Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

01/16/19

1144-1168

05

UAIC’s Reply in Support of its Motion to
Intervene

09/18/18

14-25

38

UAIC’s Reply in Support of Its Motion to
Intervene

09/18/18

10

23162327

11




TOS000

Case 2:09-cv-01348-RCJ-GWF Document 102 Filed 10/30/13 Page 1 ofl
TAC450 (Rev. 5/85) Jadsment b 3 Clvil Case

g
000501 :

UNITED STATES DISTRICT COURT

DISTRICT OF Nevade
Nalder et al ,
JUDGMENT IN A CIVIL CASE
Plaintifs,
L'
Tniled Awomobile Isucen ge Cornpany, Case Number: 2:09-¢v-01348-RCI-GWF
Defendant,

[} Tury ¥erdiet. This aclion came before the Court for a trial by jury. The issues have been tried and the jury has
rendered its verdict,

[ Decision by Canrt, This action came to trial or hearing before the Court. The jssues have been tried or heard and a
decision has been rendered.

[CiNetice of Acceptance with Olfer of Judgment. A notice of acceptance with offer of Judprment has been fled in this
CASE,

IT IS ORDERED AND ADNIDGED

The Court grants summary judgment in favor of Nalder and finds thal the insurance renewal statemant cantained ap
amblguity and, thus, the statement is construed |h favor of coveraga during the time of the accident. The Court denfes
summary judgment an Nalder's rermaining bad-faith cfaims.

The Cour granls summary judgiment on all exira-comraciual claims and/or bad faith claims in favor of Defendant.

The Court directs Dafendant fo pay Chayanne Nalder the policy limits on Gary L ewis's implied insurance palicy at the time
of the accident,

Oefober 30, 2013 Yol Lance 8, Wilson

Dale Cletk

Jaf Summmer Bivers,

" (By) Deputy Cleak
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CERTIFICATION AS TO INTERESTED PARTIES

The undersigned certified that there are no other interested parties
ather than those currently named in the action that have an interest in the
outcome of this appeal.

Dated this 6 day of March, 2014,

CHRISTENSEN LAW OFFICES, LLC

By: /s Thomas Christensen, Esg.
THOMAS CHRISTENSEN, E3().
Nevada Bar No. 2326
1000 8. Valley View Blvd.

Las Vepas, NV 89107
Attomeys for Appellant
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CERTIFICATION AS TO RELATED CASES

The undersigned certifies that the following are known related cases
and appeals before this Court which address the subject matter of the
forepoing appeal or are otherwise related which Appellants are aware:

US District Court of Nevada Case No. 2:09-cv-01348-RCI-GWF

Dated this 6 day of March, 2014

CHRISTENSEN LAW OFFICES, LLC

By: /s&/ Thomas Christensen, Esq.
THOMAS CHRISTENSEN, ESQ.
Nevada Bar No. 2326
1000 8. Vailey View Blvd.

Las Vegas, NV 89107
Attorneys for Appellant
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INTRODUCTION?

Insurance companies have strayed from their beginnings in pursuit of
'greater profits by using the large pool of money from all policy holders 10
attack the unfortunate few instead of compensate them, to delay instead of
timely compensate, and to purchase favorable legislation and influence public
opinion against the unfortunate few. The only thing the unfortunate few can
do in the face of delay -- is sue - which causes more delay — often years — not
the insurance company, but their fiiends or Spouse. Then sue the insurance
company — more delay — more years. This is what has happened in this case.

In this case in particular, the insured has the financial power and
expertise to defend under a Teservation of rights while doing its investigation
or filing a declaratory relief action; however, the insured and ihe claimant has
no power. UAIC chose this method, deciding not 1o detend at all, which
posed the most severe downsides for them because it has the most severe
downside for the insured. However, they picked it. They should have paid
the policy or af the least defended under a reservation of nghts and filed a

declaratory relief action. Because of UAIC s decisions, 1ts mnsured has a

! In this Introduction, there are mo citations to the appendix as this section
constitutes counsel’s summary of the events and is thus intended as argament.
The facts supporting this introduction are set forth in the Statement of Facts and
each statement of fact is supported by an appropriate citation to the appendices.
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judgment against it, and its insared and the claimant were forced to incur
substantial attorneys fees and costs (o receive the insurance proceeds that
should have been paid many years ago. The measure of darmages for this is, at
a minimum, the excess judgment. Further, interest, attomeys fees and costs,
and all mnsequanﬁal damages should have been awarded for this.
Respondent’s liability for breaching its daty to defend, misrepresenting
coverage, breaching its duty to investigate, breaching ite duty to inform, and
violating N.R.S. 686A.310 1s, ai the very least, an 1ssne of fact to be
determined by a jury. As such, this case should be reversed émd remanded.
JURISDICTIONAL STATEMENT

The district court had jurisdiction of this action by virtue of 28 U .5.C. §

appeal from a final judgment. The district court Order on Motion for
Summary Jndgment (#102) and Clerk’s Judgment (#103) were entered on
October 30, 2013. Appellants filed their Notice of Appeal on November 27,
2013.

ISSUES PRESENTED FOR REVIEW

damages as a matter of law in a failure to defend case.

1332(a). This court of appeals has jurisdiction under 28 11L.8.C. § 1201 as an

A Whether a valid state court judgment 1s the mitimum measure of

b
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B. Whether, on summary judgmeni, the Court can disregard a valid state
court judgment, interest, attomey fees and costs as contractual or bad
faith damages.

C. Whether all consequential damages should be awarded for Appellee
breaching the duty to defend.

D. Whether the reasonableness of the insurers condnet 15 a question of fact
that precludes summary judgment on bad faith igsnes where the insured
wing on the coverage issue by summary judgment.

E. Whether Plaintiffs are entitled to the opportunity to present evidence to
a jury on the non-contractual claims.

STATEMENT OF THE CASE

This action arose when | GARY LEWIS ran over CHEYANNE
NALDER, a nine year old girl at the time, with GARY LEWIS's truck.
CHEY ANNE was nearly killed as a result of the truck running over her head
on July 8, 2007,

Plaintiff JAMES NALDER, on behalf of his daughter Cheyanne,
brought a claim for the proceeds of the UAIC policy. UAIC claimed there
was no policy in effect. Suit was then brought against Mr. Lewis with nofice
being provided to UAIC. UAIC took no steps to defend the lawsuit and did

nothing to investigate. Because UAIC took no steps fo protect (Gary,
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judgment was entered apainst Gary in the amount of $3,500,000.00 on June 2,
2008. See AA L0075,

Action wag instituted in July of 2009 In the Eighth Judicial Dustrict
Court of the State of Nevada and removed by Defendant based on dive;sity
jurisdicfion. Summary judgment was entered against Plaintiffs in favor of
Defendant on December 20, 2010. Plaintiff appealed that decision, and the
Ninth Circuit Court of Appeals reversed the District Court’s grant of summary
judgment with respect to whether there was coverage by virtue of the way the
renewal statement was worded. See AA [:0002.

Upon remand, the District Court found that there was in fact coverage
and that UAIC breached its duty to defend. See AA IV:0734. However, the
court entered summary judgment on behalf of UAIC finding that there was no
bad faith. SeeId.. Further, the court failed to award any damages for UAICs
failure to defend. See Id.. Appellants now appeal the District Court’s refusal
to grant summary judgment for contractual damages in appellants favor, grant
of summary judgment on behalf of UAIC on the issue of bad faith and its
finding of no damages for the failure to defend. |
i |
i

i
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STATEMENT OF FACTS

On Tuly 8, 2007, GARY LEWIS ran over CHEYANNE NALDER, a
nine year old girl at the time, with GARY LEWIS's truck. CHEYANNE was
nearly killed as a result of the truck running over her head.

At the time of the incident Mr. Lewis was insured with Defendant
UAIC. Mr. Lewis first purchased insurance through UAIC on March 29,

2007. The period of the policy was March 29, 2007 through April 29, 2007.

Business". See AA 1:0033, In mid-April 2007 (Invoice Date April 26, 2007)
UAIC sent Gary Leﬁs a "Renewal Statemnent" offering to "Renew” (ary's
policy with UAIC for from April 29, 2007 throngh May 29, 2007. See AA
1:0042. The "Renewal Statement" indicates that payment to "Renew" the
policy had to be made by May 6, 2007, which was seven days after the
policy's "Bffective Date” of April 29, 2007". The "Renewal Statement” also
stated "To avoid lapse in coverage, payment must be received prior to (i)
expiration-of your policy." The only expiration date Listed on the "Renewal
Statemnent" is "May 29, 2007". Gary Lewis made the payment and renewed
the policy. The records from UAIC specifically list the policy as

"RENEWAL". AATL:0052.

See AA 1:0028. The records from UAIC specifically Tist ihe policy as "New -

i
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In mid-May 2007 (Invoice Date May 2, 2007) UAIC sent Gary Lewis a
"Renewal Statement" offering to "Renew" Gary's policy with UAIC for from
May 29, 2007 through June 29, 2007. See AA 10054, The "Renewal
Staternent” indicates that payment to "Renew" the policy had to be made by
May 29, 2007. The "Renewal Statement" also stated "To avoid lapse n
coverage, payment must be received prior to (sic) expiration of your policy."
The only expirabon date listed on the "Renewal Stalement” is “June 29,
2007". Gary Lewis made the payment on May 31, 2007, two days after the
"Due Date" of "May 29, 2007", and renewed the policy. The records from
UAIC specifically list the policy as "RENEWAL". See AA [:0059.

In mid-June 2007 (Invoice Date June 11, 2007y UAIC sent Gary Lewis
a "Renewal Statement” offering to "Renew” Gary's policy with UAIC for from
Jupe 30, 2007 through July 31, 2007. See AA I:0060. The "Renewal
Staternent” indicates that payinent to "Renew" the policy had to be made by
June 30, 2007. The "Rencwal Statermnent" also stated "To avoid lapse in
coverage, payment mngt be received prior to (sic) expiration of your policy."
The only expiration date listed on the "Renewal Statement” is "July 31, 2007".
Gary Lewis made the payment on July 10, 2007, and renewed the policy. The
records from UAIC specifically list the policy as "RENEWAL". See AA

I.0065.

|
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UAIC continued to "Renew" Gary's policy in Augnst 2007, See AA
L:0071, and September 2007 through September 2008. See AA T:0027-0074.

Gary Lewis, having been insured with UAIC for several months and
UAIC having renewed Mr. Lewis insurance throngh UAIC on multiple
occasions as noted above. It was Gary's understanding that he had insurance
covering the damages done to Cheyenne Nalder. After the incident however
UAIC claimed Mr. Lewis was not its insured, and that there was no coverage
for the incident. UAIC nevertheless continued to renew Mr. Lewis policy for
another year, but claimed that the policy had lapsed from July 1, 2007 through
July 10, 2007.

Plaintiff TAMES NALDER, on behalf of his daughter Cheyanne,
brought a claim for the proceeds of the UAIC policy. UAIC claimed there
was no policy in effect. Suit was then bronght against Mr. Lewis with nt;*.tice
being provided to UAIC. UAIC took no steps to defend the lawsuit and did
nothing to investigate coverage or to deternune whether (Gary's payment on
July 10, 2007, long before the expiration of the policy, warmanted Gary being
covered under the policy UAIC renewed with Gary. Because UAIC took no
steps to protect Gary, judgment was entered against Gary in the amount of

$3,500,000.00. See AA 1:0075. After Judgment Mr. Lewis, along with

N
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NALDER on behalf of Cheyanne, the real party in interest, mifiafed this
action agamst UAIC.

UAIC was granted Summary Judgment on all of Plaintiff's claims.
However, on Appeal, the Ninth Circuit Court of Appeals reversed the District
Court’s grant of summary judgment with respect to whether there was
coverage by virtue of the way the renewal statement was worded. The Court
found that

Plaintiffs came forward with facts supporting therr tenable legal

position that a reasonable person could have interpreied the renewal

staternent to mean that Lewis’s premium was due by June 30, 2007, but
that the policy would not Jgpse if s premmm were ‘received prior to
the expiration of [his] policy,” with the ‘expiration date” specifically

stated to be July 31, 2007,

See AA T:0002.

Upon remand, the District Court found that there was in fact coverage

|and that UAIC breached its duty to defend. See AA IV:0734. However, the

court entered summary judgment on behalf of UAIC finding that there Waé no
bad faith. See Id. Further, the court failed to award any damages for UAIC s
failure to defend. See 1d. Appellants now appeal the District Court’s grant of
summary judgment on behalf of UAIC on the issue of bad faith and ils finding
of no damages for the failure to defend.
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SUMMARY OF ARGUMENT

Because the District Court found that there was coverage and that
UAIC breached its duty to defend, damages should have been awarded to
Appellants.  Appellants should have been awarded consequential and
compensatory damages of the state court judgment, atlomeys fees and costs,
and interest.

Additionally, the District Court erred in granfing summary judgment on
behalf of UAIC finding that there was no bad faith as a maiter of law.
Appellants presented evidence, which construed in the light most favorable to
them as the non-moving party, provided a question of fact, and because bad
faith is a qnestion of fact for the jury, summary judgment 15 precluded. As
such, this case should be reversed and remanded.

ARGUMENT

A. A VALID STATE COURT JUDGMENT IS THE MINIMUM
MEASURE OF DAMAGES IN A FAILURE TO DEFEND

CASE
The district couri’s legal conclnsion that damages are available is
reviewed de novo. See Hemmings v. Tidyman's, Inc., 285 F.3d 1174, 1197
(9th Cir. 2002); EEOC v. Wal-Mart Stores, Inc., 156 F.3d 989, 992 (9th Cir.

1998). Whether the district court selected the correct legal standard in

computing damages is also reviewed de novo. See Mackie v. Rieser, 290 F.3d
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009, 916 (9th Cir. 2002); Neptune Orient Lines, Ltd. v. Burlington Northern
anrd Santa Fe Ry Co., 213 F.3d 1118, 1119 (Bth Cir. 2000); Evanow v. M/V
NEPTUNE, 163 F.3d 1108, 1113-14 (9th Cir. 1998). The district court™s
award of damages is reviewed for an abuse of discretion. See MeLean v.
Runyon, 222 F.3d 1150, 1155 (9th Cir. 2000) (Rehabilitation Act); Rolex
Watch, U.S.A., Inc. v. Michel Co., 179 F.3d 704, 712 (9th Cir. 1999) {Lanham
Act).
1. As a Matier of Law, the Valid State Court Judgment,
Including Pre- and Post- Judgment Interest, was
Proximately Caused by the Failure to Provide Coverage

Piimary liability insurance policies create a duty to defend and the duty
to indemnify. Miller v. Aflsiate, 212 P.3d 318 {(Nev., 2009) ctting Crawford v
Weather Shield Mfe. Inc., 44 Cal.4th 541, 79 Cal.Rptr.3d 721, 187 P.3d 424,
427 {2008). The duty to defend is a “legal duty that arises under the law, as
opposed to a contractual daty ansing from the policy.” Miller v. Allstate, 212
P.3d 318 (Nev., 2009).

“If there is any doubt about whether the duty to defend arses, this
doubt must be resolved in favor of the insured.” United Narl Ins. Co. v.
Fromtier Ins. Co., 99 P 3d 1153, 120 Nev. 678 (Nev., 2004) citing Aderna Cas.
& Sur. Co. v. Centennial Ins. Co., 838 F.2d 346, 350 (9th Cir. 1988). “The

purpose behind construing the duty to defend so brnadl};' 1s to prevent an

10
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ingurer from evading its obligation to provide a defense for an insured without
at least investigating the facts behind a cnnﬁplaﬁrm.” United Nat'l Ins. Co. v.
Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004} See also Helca
Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1090 (Colo. 1991). A
potential for coverage only exists when there is arguable or possible
coverage. (emphasis added) United Nar't Ins. Co. v. Frontier Ins. Co., 99
P.3d 1153, 120 Nev. 678 (Nev., 2004) See also Morion v. Safeco Ins. Co., 905
F.2d 1208, 1212 (9th Cir. 1990).

Recanse there was “arguable or possible coverage” under the policy,
UAIC had a doty to defend GARY LEWIS. Further, as explained in deta]
above, there was actual coverage under the policy. As such, UAIC has a dnty
t.c) indemmify GARY LEWIS. See Hﬂired Nat'l Ins. Co. v. Froniier Ins. Coa.,
99 P.3d 1153, 120 Nev. 678 (Nev., 2004).

UAIC's failure to provide coverage and their breach of their duty to
defend was the proximate cause of the Judgiment being entered against GARY
LEWIS. “When the insurer refused to defend and the insured does not
employ counsel and ﬁ:resentsﬁ no defense, it can be said the ensuing default
judgment is proximately caused by the insurer’s breach of the duty to defend.”

Pershing Park Villas v. United Pac. Ins. Co., 219 F.3d 895 (9™ Cir. 2000).

11
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As, such, the full judgment is the minimum measure of damages for both the
contractual claims and the bad faith claims, as a matier of law.

2.  Appellant is Entitled to Costs, Attorney’s Fees, and
interest on the policy limits that were withheld.

The Dastrict court 1o granting summary judgment to TJAIC regarding
the amount of damages. First, Appellants were not given the ability to submit
the amount of damages for mnsideratiﬂn.. Therefore, there is a qﬁestinn of
fact remaining as to the damagesy.

Further, 1f an insurer breaches the duty to defend, the insured is entitled
to at least attorney’s fees and cosls ay damages incurred by the insured to
defend the action. See Home Sav. Ass'n v, defpa Cas. & Swr. Co., 854 P.2d
851, 855 (Nev. 1993) (holding that an insured was not barred from further
pursuing recovery from insurance company for fees and costs incurred in
defending an action). The California Suprere Court held that once an insurer
violates its duty of good faith and fair dealmg, 1t is liable to pay all
compensatory damages proximately caused by its breach. Neal v. Farmers
Ins. Exchange, 21 Cal.3d 910, 148 Cal.Rptr. 389, 582 P.2d 980, 986 (1978).
The insurer may challenge the reasonableness of a damages amount, but its
breach of duty is a proximate cause of the insurer's reasonable damages. Noya

v. A W. Coulter Trucking, 49 Cal Rpir.3d 584, 589-90 (Ct. App. 2006).

12
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Ag the District Court found that UAIC breached 1its duty to defend,
Appeliants are entitled to all compensatory damages, which at a mimimum
include Costs, Attorney’s Fees, and interest on the policy limits that were
wilhheld.

3. Al consequential damages shounld be awarded for
Appellee breaching the duty to defend

“When the insurer refused to defend and the insured does not employ
counsel and presents no defense, it can be said the ensuing default jndgment is
proximately caused by the insurer’s breach of the duty to defend.” Pershing
Park Villas v. United Pac. Ins. Co., 219 F.3d 895 (9" Cir. 2000). Further the
California Court of Appeals held that a carrier who breached the duty to
defend may be liable for consequential damages above policy limits. Carison
v. Century Swrety Co., 2012 U.S. Dist. LEXIS 23119 (N.D. Cal. Feb 23,
.2{}]2). In Carlson, the Court held that because “a judgment in excess of the
policy [imits is a foreseeable outcome of the breach of the duty to défaud,”
even if the insurance company did not violate the implied covenant of good
faith and fair dealing, if the insurer violated its duty to defend, it may be liable
for the defaunlt judgment, even if in excess of the policy limit. fd.

Because there was “arguable or possible coverage™ under the policy,
UAIC had a duty to defend GARY LEWIS. Further, as explaiued in detail

above, there was actual coverage under the policy. If an insurer breaches the

13
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duty to defend, the insured is enfitied to at least attormey’s fees and costs as
damages incurred by the insured to defend the action. See Home Sav. Ass'n v.
Aetna Cas. & Sur. Co., 854 P2d 851, 855 (Nev. 1993) (holding that an
insured was not barred from further pursuing recovery from insurance
company for fees and costs incurred in defending an action). As such, the
District Courts order denying any consequential damages should be reversed
and the action remanded for a determination of the appropriate amount of
consmueﬁﬁal damages.

B. SUMMARY JUDGMENT SHOULD BE REVERSED ON THE
NON-CONTRACTUAL CLAIMS

1. Standard for Granting Summary Judgment

A district court’s decision to grant, partially grant, or dény summary
judgment or a summary adjudication motion is reviewed de novo. See, e.g,
Universal Health Servs., Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cir.
2004). A district court’s decision on cross motions for summary judgment is
also reviewed de novo. See Travelers Prop. Cas. Co. of Am. V.
ConocoPhillips Co., 546 F.3d 1142, 1145 (9th Cir. 2008Y; 4drakeki v. Hawail,
314 F.3d 1091, 1094 (9th Cir. 2002). The appellate couri’s review 1s
governed by the same standard used by the trial court under Federal Rule of
Civil Procedure 56{¢). See Suzuki Motor Corp. v. Consumers Union, Inc., 330

F.3d 1110, 1131 (9th Cir.), cert. denied, 540 U8, 983 (2003).
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Summary judgment under Fed. R. Civ. P. 56 may be granted only if the
evidence presented shows that there 15 no genuine issue as to any matenal fact
and that the moving party is entitled to a judgment as a matter of law. The
party moving for summary judgment has "the burden of showing the absence
of a genuine issue as to any material fact . . " Adickes v. S H. Kress & Co.,
398 U.S. 144, 158 (1970).

"[SJummary judgment will not lie if the dispute about a material fact is
'‘wenmine,' that is, if the evidence is such that a reasonable jury could return a
verdict for the nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986) (citation omitted). "[Alt the summary judgment stage the
judge's function is not himsalf to weigh the evidence and determine the truth
of the matter, but to determine whether there is a genwine issue for trial." fd.
at 249,

The law is well established that in reviewing a motion for summary
judgment, the evidence "must be viewed in the light most favorable to the
opposing party." Adickes v. S.H. Kress & Co., 398 U.S. 144, 159-160 (1970).
"[TThe inferences to be drawn from the underlying facts contamed in [the
moving party’s materials] must be viewed in the light most favorable to the
party opposing the motion." Fd., quoting United States v. Diebold, Inc., 369

U.S. 654, 655 (1962). Therefore, this Court must view the evidence presented

L5
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by both parties and the inferences to be drawn there from in the light most
favorable to the Plaintiffs.

The standard for summary judgment is essentially the same as the
standard for granting a directed verdict or judgment notwithstanding the
verdict under Fed. R. Civ. P. IS[.‘!. See Awnderson v. Liberty Lobby, Inc., 477
U.S. 242, 251-52 (1986). The inquiry under each is "[Wlhether the evidence
presents a sufficient disagreement to require submission to a jury." [d
Summary ju'dmﬁ:nt is only appropriate if "the evidence . . . is 50 one-sided
that one party must prevail ag a matter of law." Id. If there are facts snfficient
to support a jury verdict for the Plaintiff, the Court 15 not to interfere with the
jury’s role as the finder of fact. To do so would deny the Plaintiff's right to a
jury trial.

2. Background on Bad Faith

In general, there are a few different areas of liigation that involve "bad
faith" by an insurance company. All of these actions, regardless of the parties
involved, however, are founded in the general principle of contract law that in
every contract, including policies of ingurance, there is an implied covenant of
good faith and fair dealing fthat neither party will do anythmg which will
injure the right of the other to receive the benefits of the agreement. Comunale

v, Traders & General Insurance Comparny, 50 Cal.2d 654, 328 P.2d 198, 68

16
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ALR.2d 883 Most courts, including Nevada, have held that an insurance
company always acts in bad faith whenever 1t breachey its duty to sefile by
failing to adequately consider the interest of the msured. Windt, Allan D, !
Insurance Claims & Disputes 5th, Section 5:13 (Updated March, 2009). This
i irue whether there is a "genuine dispute” as to whether payment of the third-
party policy limits is warranted or not.

The Nevada Supreme Court recently defined bad faith by holding that
"an insurer must give equal consideration to the insured's interests” and ’;tha
nature of the relationship [befween insured and insurer] Tequires that the
insurer a;ie:quataly protect the insured's interests." Miller v. Ailstate, 212 P.34
318 (2009). There is no question that the rejection of a setilement offer within
the policy limits is an element of a bad faith claim. fd. The Miller Court held
that the rejection by an msurer of a settlement offer within the policy limits 13
indeed an element making up a bad faith claim, but also noted that a bad faith
claim can be based on far more than just the rejection of such an offer. Id.
The Court specifically noted that "an insurer's failure to adequately inform an
insured of a settiement offer is a factor for the irer of fact to consider when
evaluating a bad-faith claim." Jd at 325; see also Afllen v. Allstate Ins. Co.,
656 F.2d 487, 489 (9™ Cir. 1981) (recognizing that under California law

"What is "good faith’ or ‘bad faith' on an insurer's part has not yet proved

7
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susceptible to [definitive] legal definmifion. An imsurer's ‘good faith' is
essentially a matter of fact."). Id.

Within the area of first-party bad faith, there are essentially three
standards which courts have imposed on liabilify mmsurers in determining
whether the insurer has met its duty to the insured. Those standards involve
strict liability, negligence, and bad faith. Shamblin v. Nationwide Mutual
Insyrance Company, 396 S.E.2d 766 (W.Va. 1990), cifing, Schwariz,
Starutory Strict Liability for an Insurer's Failure fo settle: A Balanced Plan
for an Unresolved Problem, 1975 Duke L.J. 901; Annotation, Liability
Insurer's Negligence for Bad Faith in Conducting Defense as Ground of
Liahility to Insured, 34 A.L.R.3d 533 {1970 & Supp. 1989).

The courts which have applied the strict liability standard have held that
an Insurer who fails to settle within policy limits does so at its own msk, and
even if its position is not entirely groundless, if the failure to seftle later
exposes the msured, the carrier is liable for the full amount which will
compensate the insured for all the defriment caused by the insurer's breach of
the express and implied obligations of the contract. Id., citing, Crisci v.
Security Ins. Co., 66 Cal2d 425, 58 Cal Rptr. 13, 426 P.2d 173 {1967); Rova
Farms Resort, Inc. v. Imvestors Insurance Co., 65 N.J. 474, 323 A.2d 495

(1974}, -

18
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The Crisci Court recognized that the insured's expectation of protection
provides a basis for imposing strict liability in failure to settle cases because it
will always be in the insured's best interest o settle within the policy limits
when there is any danger, no matfer how slight, of a judgment in excess of
those limits. Crisci v. Security fnsurance Company of New Haven, Conn., 426
P.2d 173, 66 Cal.2d 425, 58 Cal Rpir. 13, (1967). Crisci recognized there is
more than a small amount of elementary justice In a rule that would require
that, in this situation, where the nsurer's and insured's interests necessarily
conflict, the msorer, which may reap the benefits of its determination not to
settle, should also suffer the detnments of 1ts decision. Id.

This standard makes sense, as Chief Justice Neely concurred with the
Shamblin Court:

Can you honestly 1magine a situation where an insprance
company fails to settle within the policy limits, the policyholder
gets stuck with an excess judgment, and this court does not
require the msurance company to indemnify the policy holder?
That will happen the same day Lhe sun rises in the West! As far
as [ am concemed, even if the msurance company is run by
angels, archangels, cherubim and seraphim, and the entre
heavenly host sing of due diligence and reasonable care, I will
never, under any circumstances, vote that a policyholder mstead
of an insurer pays the excess judgment when it was possible to
setfle a case within the coverage limits.

When I buy mnsurance, I buy protection from unfoward events. 1
do mot object to an ingurance company's vigorous defense of a

claim, imcluding going to jury trial and exhansting every appeal.
Furthermore, as a policyholder, T will diligently assist my insorer

19
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to vindicate 1ts nights and protect its reserves. However, [ draw
the lme when the insurer decides that in the process of protecting
its reserves, it will play "you bef mmy house.” The insurance
company can bet as much of its own money as it wants, and it
can bet 1ts own money at any odds that 1t wants, but it cannot bet
one single penny of my money even when the odds are ten
million to one m its favor!. : '

Id. at 780,

The Cahiforma Court has implemented -a Teasonableness or negligence
aspect to 1ts standard when it expanded on this rule, giving the following
analysis:

The -only - permussible consideration in evaluating the
reasonableness of the settiement offer becomes whether, im ight
of the viclim's injuries and the probable liability of the insured,
the ultimate judgment is likely to exceed the amount of the
settlement offer. Such factors as the limits imposed by the policy,
a desire t0 reduce the amount of future settlements, or a belief
that the policy does not provide coverage, should not affect a
decision as to whether the settlement offer is a reasonable one.
Johansen v. California Staie Automobile Association Inter-Insurance Bureau,
15 Cal3d 9, 123 CalRptr, 288, 538 P.2d 744, (1975) {cmphasis added).
Moreover, in deciding whether or not fo compromise the claim, the insurer
must conduct itself ag though 1t alone were Dable for the entire amount of the
Judgment. 4., citing Crisci.
Nevada has long recognized thai there is a fiduciary relationship

between the insurer and the insured. Powers v. L7844, 114 Nev. 690, 962 P.2d

596 (1998), citing, dinswarth v. Combined Ins. Co., 104 Nev. 587, 763 P.2d

|
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673 (1988). Nevada has also established standards for applying in other types
of bad faith simations. In Pemberion v. Farmers surance Exchange, 109
Nev. 789, 858 P.2d 380 (1993), the Nevada Supremme Court established
standards to apply when an action is brought related to bad faith denial of
first-party benefits under uninsured or underinsured coverage. There, the
court noted nmumerous appellate court decisious that hold an insurer's failure to
deal fairly and in good faith with an insured's UM claim is actionable. Id. at
794 (citations omitted).

The Nevada Supreme Court and Federal District Court of Nevada
articulated a negligemce or reasonableness standard in bad faith cases. “To
establish a prima facie case of bad-faith refusal to pay an insurance claim, the
plaintiff must establish that there was no reasonable basis for disputing
coverage.” Powers v. United Services Auto. Ass’n, 962 P.2d 596, 604 {Nev.
1998), citing Falfine v. GNLV Corp., 823 P.2d 888 (Nev. 1991}, See also
Pemberion v. Farmers Ins. Exch., 858 P.2d 380, 384 (Nev. 1590).

One of the more insiioctional cases m Nevada, however, on the
standard to be applied when dealing with negative effects resulting from an
insurer's failure to settle a claun p.ri()r to litigation is Landow v. Medical Ins.
Exchange, 892 F.Supp. 236 (D Nev, 1995). The Landow Court, following the

rationale -of California courts in excess verdict sitmations accepted that, "the

21
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litmus test for bad faith is whether the insurer, in determining whether to settle
a claim, gave as much consideration to the welfare of its insured as 1t gave to
its own interests," citing, Egan v. Mutual of Omaha Ins. Co., 24 Cal.3d. 809,
818, 169 Cal Rptr. 691, 620 P.2d 141 (1979).

The above-noted principles were most recently codified and adopted by
the Nevada Supreme Court in Miller v. Allstate, 212 P.3d 318 (2009). In
Miller, the court held that "an insurer must give equal consideration to the
insured's interest”. The court further stated that the insurer's duty lo its
insured is "similar to a fiduciary relationship” and noted "the nature of the
relationship requires that the insurer adequately protect the insured's interest."
The court's conclusion mirrored that in Landiow as the Miller court
recognized "at a minimum, an msurer must equally consider the inspred’s
interests and its own.” The court also recognized the wisdom from decisions
from California holding that "the insurer must give the interests of the insured
at least as much consideration as it gives its own interests, and the insurer

must act as a prudent insurer without policy limits. " Jd. There 15 no question

that the rejection of a settlement offer within the policy limits is an element of
a bad faith claim. fd. The Miller Court held that the rejection by an insurer of
a settlement offer within the policy limits is indeed an element making up a

bad faith claim, but also noted that a bad faith claim can be based on far more

;
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than just the rejection of such an offer. Jd. The Court specifically noted that
"an insurer's failure to adequately inform an insured of a seftlement offer is a
factor for the trier of fact to consider when evaluating a bad-faith claim." 74 at
325; see also 4Hen, 656 F.2d at 489 (recognizing that under California law
"What is "good faith' or "had faith' on an :'mﬁmar‘s part has not yet proved
susceptible to [definitive] legal definition. An insurer's “good faith' is
essentially a matter of fact."). Id.
3.  UAIC Breached its Duty to Defend

Primary liability insurance policies create a duty to defend and the duty
to indemnify. Miller v. Allstate, 212 P.3d 318 (Nev., 2009) citing Crawford v.
Weather Shield Mfy. Inc., 44 Cal.4th 541, 79 Cal.Rptr.3d 721, 187 P.3d 424,
427 (2008). The duty to defend is a “legal duty that arises under the law, as
opposed to a contractual duty arising from the policy.” Miller v. Allsiate, 212
P3d 318 (Nev., 2009).

“If there is any doubt about whether the duty to defend arises, this
doubt must be resolved in favor of the insured.” United Nat'l Ins. Co. v,
Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004) (emphasis added)
citing defna Cas. & Swr. Co. v. Centennial Ins. Co., 838 F.2d 346, 350 (9th
Cir. 1988). “The purpose behind constmnng the doty to defend o broadly is

to prevent an ingurer from evading its obligation to provide a defense for an

0005341
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ingured without at least investigating the facts behind a complamt.” Unifed
Nat'l Ins. Co. v. Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004)
Sec also Helca Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1090
(Colo. 1991). A potential for coverage only exists when there is arguable or
possible coverage. [fniied Nat'? Ins. Co. v. Frontier Ins. Co., 99 P.3d 1153,
120 Nev. 678 (Nev., 2004) (emphasis added); see also Morton v. Safeco Ins.
Co., 905 F.2d 1208, 1212 (9th Cir. 1990). “The duty to defend arises when
there is a potential for coverage based on the allegations in a complaint and
the duty to indemnify arises when there is actual coverage under an insurance
policy. Id. at 1155.

Here, UAIC evaded “its obligation to provide a defense for an insured
without at least investigating the facts behind a complaint” United Nat'l Ins.
Co. v. Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev,, 2004). UAIC
received a copy of the complaint in Octobex, 2007. See AA 1:0001. UAIC did
not investigate the facts of the complaint. Further, UAIC’s failure to provide
coverage and their breach of their duty to defend was the proxumate cause of
the Default Indgment being entered aganst GARY LEWIS.

Although the District Court found that UAIC breached its duty to
defend, it found that there was no bad faith, As a faflure fo defend can be bad

faith, this presents a question of fact for the jury which prevents summary

24
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judgment. . As such, the District Court’s order should be reversed and
remanded,
4.  UAIC Misrepresented Coverage

UAIC misrepresented to its insared that there was no coverage under
his policy. An insurance policy, which would mmclude the renewal statemnents
of the policy, is a contract and is governed by contract law. United Insurance
Co., v. Frontier Insurance Company, Inc., 120 Nev. 678 684, 99 P.3d 1152,
1156 (2004). Under peneral contract law, the Nevada Supreme Court has
noted, "When a contract is ambiguous, it will be construed against the

drafier.” Glenbrook Homeowners Assnv. Glenbrook Co., 111 Nev. 909, 917,

1901 P.2d 132, 138 {1995) (emphasis added). The Court has gone even further

in its discussion of insurance contracts, holding, "Contracts of insurance are |

always construed most strongly against the insurance company. Stated
another way, a policy of insurance is to be construed liberally in favor of the
insured and strictly against the insurer." Hartford Ins. Group v. Winkler, 89
Nev. 131, 135, 508 P.2d 8, 11 (1973) (Citations omitted) (emphasis added).

In addition, the Nevada Supreme Court has held, "An insurance policy
is a coutract of adhesion. fd. As a result "the language of an insurance
policy is broadly interpreted in order to afford 'the greatest possible coverage

to the insured.™ Jd, citing Farmers Insurance Group v. Stonik, 110 Nev. 64,

25
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47, 867 P.2d 389, 391 (1994). The pivotal language from the UAIC conlract
comes from the policy's "Renewal Statements" which UAIC drafled, and

which UAIC sent to Gary Lewis on mulfiple occasions advising Gary how the

| contract of insurance could be renewed and continue to be i effect with

UAIC. The statements provide a due date for payment, but also specifically
state that if.pa}’mﬂnt is "received prior the expiation of your policy” there will
be no lapse in coverage. The only "Expiration Date" listed in the policy's
"Renewal Statements” is the expiration date for the offered policy that UAIC
invited Gary Lewns to renew.

The policy's "Renewal Statements" which give a due date but then state
that the policyholder can avoid a lapse in coverage by paying before the
expiration of the policy, and providing an "Expiration Date" for the policy that
ig different than the "Due Date" are El.IIlEiE,‘LlO‘LlS, . As noted above, ambiguous
Jangnage in a contract, or in a writing seeking to remew a contract, is
construed against the drafter of the confract, ox the writing seeking to
renew the confract. See, Glenbrook Homeowners Ass'n v. Glenbrook Co.,
111 Nev. 909, 917, 901 P.24 132, 138 (1995). The Nevada Supreme Court
hag noted that an Insurance company does business as a quasi-public
IngHtution, and cannot aveid liability under ambiguous provisions of policy.

Hartford Ins. Group v. Winkler, 89 Nev. 131, 136, 508 P.2d R, 12 (1573).

26
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Although the District Court found that there was coverage due to the

ambiguity, it failled to acknowledge that the insurance company has the

of coverage. Despite there being evidence of ambigumity, UAIC
misrepresented that there was no coverage for the policy. As such, there is
evidence of bad faith, that prevents granting summary judgment in favor of
UAIC. As such, As such, the Distiict Court’s order should be reversed and
rernanded.
5. UAIC Breached i¢s Duty to Investigate

Insurers have a duty to mvestigate. Pemberton v. Farmers Ins.
FExchange, 109 Ney. 789, 858 P.2d 380, 382 (Nev., 1993). “Insurers have the
duty to investigate claims and coverage in a prompt fashion.” Trowft v. CO
W Ins. Co., 246 F3d 1150, 1162. See also Tynes v. Bankers Life Co., 730
P2d 1115, 1124 {(Mont. 1986) (9th Cir,, 2001}. The duty to mvestigate is an
extension of the dnty of good faith and fair dealing that the insurer owes its
insured and, in a claims-made-and-reported policy, extends to ﬂle handling of
reported claims. KPFF, Ine. v. California Union Ins. Co., 56 Cal. App.dth 963,
66 Cal Rptr.2d 36, 44 (1997). UAIC utterly failed to investigate whether
coverage existed for Gary on the claim, made no attempt to investigate the

claim made against Gary Lewis, and failed to abide by established msurance

a7

knowledge of how policies work, and that ambiguities are construed in favor
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claims handling practices in its handling of this claim. Although UAIC claims
that it investigated the claim, “confirming the lapse through their underwnting
department” is not an investigation. Furthermore, as discussed in detai]
above, there was coverage under this claim.

As explaimed in detail above, Lewis had coverage under the policy and
UAIC failed to investgate. Therefore, summary judgment was not proper in
finding that UAIC did not commit bad faith. As such, the District Court’s
order should be reverse;d and remanded.

6.  UAIC Breached its Duty to Inform

UAIC also made absolutely no efforis to inform Gary Lewis of the
demand for the policy limits and the offer to settle Cheyanne's significant
claim for a mere $15,000.00. UAIC completely 1gnored Cheyanne's claim
and did absolutely nothing other than send Cheyanne's counsel a letter stating
that there was no coverage. As noted above, the Court has continually held
"at a minimum, an insured must equally consider the ingured's interest and its
own." dlstate v. Miller, 212 P.3d 318, 326 (Nev. 2009). If the imgurer fails to
equalty consider its insured's interests and its own it violates the implied
covenant of good faith and fair dealing and can be held responsible for any
resulting damages suffered by its insured. Id. The undisputed fact ig that

UAIC made absolutely no efforts to inform Gary Lewis of the demand for the

28
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policy Limits and the offer to settle Cheyanne’s significant claim for & mere
$15,000.00. Therefore, they breached their dufy to inform. This failure to
inform, on its own, is sufficient to present the facts to the jury to determine
whether the carrier violated the duty of good faith and fair dealing and 15 thus
liable for a judgment entered against its insured in excess of the applicable
policy limits. fd. As such, the Distriet Court’s order should be reversed and
remanded.
7.  UAIC Violated N.R.S. 686A.310

As explained above, there was a valid confract of ingurance between
Lewis and UAIC and there was actual coverage under the policy for the loss
in question. When amnbiguous language in a confract 18 consirued in the
insureds favor, it does not establish an “implied” contract, but rather provides
coverage under an actual Insurance contract.

UAIC violated N.R.S. § 686A.030. UAIC wrongfully refused to cover
the value of the claim of Cheyanne Nalder, wrongfully failed to settle within
the Policy Limits when they had the opportunity to do so, wrongfully denied
coverage, failed to adopt and implement reasonable standards for the prompt
investigation and processing of claims arising under its insurance policies, and
failed to effectnate the prompt, fair and/or equitable settlement of the claims

in which liability of the insurer was very clear, and which clanty was

29
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conveyed to UAIC. This is sufficient to preseni the facts to the jury to
determine whether the carrier violated the duty of good faith and fair. As
such, the District Court’s order should be reversed and remanded.
8  Where the Insured Wins on the Coverage Issue by
Summary Judgment, the Potenfial Bad Faith for that
Denial of Coverage is a Question of Fact for the Jury that
Preciudes Summary Judgment

Entitlement to a jury trial is a question of law reviewed de novo. Seé
Hule v. United States Trustee, 509 F.3d 1139, 1146 (9th Cir. 2007); California
Scents v, Surco Prods., e, 406 F.3d 1102, 1105 (9th Cir. 2003).

Although the District Court found that there was coverage; however, he
found as a. matter of law there wéﬁ 1no bad faith. Pursuant to Miller, bad faith
is a question of fact. The Court specifically noted that "an insurer's failure to
adequately inform an insured of a settlement offer is a factor for the trier of
fact to consider when evaluating a bad-faith claim." 4 at 325; see also Allen,
656 F.2d at 489 {recognizing that under California law "What is “good f;ztith'
or "bad faith' on an insurér's part has not yet proved suscepiible to [definitrve]
legal definition. An insurer's ‘good faith' is essentially a matter of fact.").
Thus, the District Court should have submitted this 1ssue to the jury. As such,
the case should be reversed and remanded.
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CONCLUSION

For the foregoing reasons, Appellant respectfully requests that {his
Court reverse and remand with instructions to enter Judgment for the verdict
amount plus interest, cost, attorney fees and submit the question of bad faith
and other compensatory damages to the jury.

DATED this 6™ day of March, 2014

CHRISTENSEN LAW OFFICES, LLC

A/ Thomas Christensen

Thomas Christensen, Esq.
Nevada Bar No. 2326

1000 8. Valley View Blvd,

Las Vegas, NV 89107

(702) 216-1474 Phone

(702) 870-6152 Fax
courtnotices{@injuryhelpnow . com
Aftorneys for Appellants
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CHRISTERTEN Lawy
wihLinjuryhalpno.com

ase: 13-17441 03/06/2014 ID: 9004795 DkiEntry. 10 Page: 41 of 42

CERTIFICATE OF COMPILIANCE WITH FRAP 32(a)

. The undersigned hereby certifies that the foregoing "Appellants’
Opening Brief" complies with the type-volume limitations of FRAP
32(a)(THBYH).

The brief conlains 7,270 words of text, and a [4-point proportionately
spaced type face has been used. Consistent with FRAP 32(a)(4), this brief's
top, bottom, left, and right margins are each precisely one inch in width,

DATED this 6™ day of March, 2014

CHRISTENSEN LAW OFFICES, LLC

/s/ Thomas Christensen

Thomas Christensen, Esg.
Nevada Bar No. 2326

1000 8. Valley View Blvd.

Las Vegas, NV 89107

(702) 216-1474 Phone

(702) 870-6152 Fax
courtnotices@injuryhelpnow.com
Attorneys for Appellants
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CHRAIFTEIFER Liny
wriviinjunhelpoow.carn

ase: 13-17441 03/06/2014 ID: 9004725  DKtEntry: 10 Page: 42 of 42

PROOY OF SERVICE

Pursuant to FRCP 5{(b), 1 hereby certify that I am an employee of
CHRISTENSEN LAW OFFICES, LLC, and that on this 6 day of March,
2014, 1 served a copy of APPELLANT'S OPENING BRIEF on the parly
below via Case Management/Electronic Case Filing (CM/ECF):

Matthew Douglass, Esq.
ATKIN WINNER. & SHERROD

1117 5. Rancho Dr.
Las Vegas NV 89102

/5 Jennifer M. Gooss
An employee of CHRISTENSEN LAW OFFICES, LLC
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintift,
Y¥E.

GARY LEWIS and DOES I ihrough V,
inclasive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Tmlarvenor.

GARY LEWIS,

Third Parly Plaintiff,
e,
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES I
through V.,

Third Party Defendants.

I, BRANDON CARROLL, declare:

1. That I am the Vice President of Bodily Injury claims employed at United
Auiomobile Insurance Company (“UAIC™). | make this deelaration in support of UAIC's

Opposition to Third Parly Plaimiff Lewis’ Counter-Motion for Summary Judgment and,

alternatively Motion to Stay

11345 DO

CASENO.: A-18-772220-C
DEPT. NO.: 19

AFFIDAVIT OF VICE PRESIDENT OF
BODILY INJURY CLAIMS BRANDON
CARROLL IN SUPPORT OF
INTERVENOR/THIRD PARTY
DEFENDANT UNITED AUTOMOBILE
INSURANCE COMPANY'S
OPPOSITION TO COUNTER-MOTION
FOR SUMMARY JUDGMENT AND
COUNTER-MOTION FOR STAY OF
SUMMARY JUDGMENT FOR
DISCOVERY PURSUANT

TO N.R.C.P. 56 {f)
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hearing on same summary judgment for discovery pursuamt Lo M.E.C.P. 58(f). I have pereonal
knowledge of the facts set forth below and, if called a3 a witness, eould and would competertly

testify 1o them under oath.

2. I have familisrized myself with the claims file for the claims made by Jemes
Nulder, as Guerdian for Minor, Cheyanne Nalder, as well as Cheyarme Walder, individyally,
against Jary Lewls’ implied policy of insurance with UAIC. 1 have famniliarized myself with the
Nalder’s claim file since its opening. As part of that process, I reviewsd claims notes made and
correspondence sent and received in connection with the hendling of the claim, The claims
adjuster nl'mkes notes at or near the time of the golivities in question oceur. The creation and
maintenaoce of the claims notes is a regularly condurted business activity of UAIC end said
notes are true and accurate, Similarly, all correspondence sent by or, to, an adjuster is kept n the
Claims file in the usual and ordinavy course of business gnd those documents are true and

ReCUrate.

3. A review of the claims reveals the following: thet the Nalder's made a claim
under Gary Lewis' policies with UAIC for the loss, on July 8, 2007, cocumring to minor
Cheyarme Nalder.

4, A review of (be claims reveals the following: that the Nalders and their Counsel
were Informed in writing on Qetober 10, 2007 that no coverage existed for Lewis on the date of
the accident, July B, 2007, as his policy had expired Tune 30, 2007 and no new policy term was

incepted undil July 10, 2007,

5. That, thereafter, the claims file reveels that following a judgment being entered on

Nalders claim, in 2008, an action wos filed against UAIC by Lewis and the Nalders alleging bad

Drafi Brandan Camroll ATdarl
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faith and extra-contracrual remedies which weas removed to U.S. Federal District Coort for the

Disteict of Nevads and the case proceed thers as Nalder ef al. v UAIC, case no. 2,09-cv-01348.

6. A review of the claims reveals the following: Following Motions for. summary
Judgment, the first Distriet Court Tudge hearing the matter, the Homorable Edwerd Reed, granted
SUIIIHLE.IT judgiment in favor of UAIC {inding no policy in fnme for Lewis for the subject loss

end, as such, found no bad faith or exira.contraeiual breaches had Been committed by TAIC.

7. & review of the claims reveals the following: Following Nalder’s appeal to the
U.8. Court of Appeals for the Ninth circuit, the oase was remanded (o the District Court due fo

an ambiguity in the renewal notice that had bean sent to Lewts for his policy.

2. A revievw of the claims reveals the following: After the matter wea remanded, a
new round of cross-motions for summary judgment before the Federal District court praceeded
where the new judge hearing the case, The Hanorable R. Clive Jones, apain found that UAIC had
been reasonable and granted summary judgment in favor of UAIC on &ll the claims for bad faith
andfar extra-contractual damages; however, due to the ambiguity in the renewal, the Court
implied a policy of insurance {or the loss and ordered UAIC to fender its $15,000 poaliey limits
for Gary Lewis, Said Order was entered QOctober 30, 2013 and also, for the flist time, found
UAIC had a duty to defend Lewis under the implied policy for claims arising out of the Tuly

2007 logs.

g. A review of the claims reveals the following: UAIC paid sald $15,000 policy
limits, in one payment, on November 1, 2013, two days following the judgment, A frus and
aceurate copy proof of the Movember 1, 2013 check payment for $15,000, kept in usual and

ordinary course of business by UAIC, is atiached hereto as Exhibit ‘A’

Drafl Brandon Caral] Aftdavle
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10, A review of 1he clalms reveals the following: Nalders then appealed the ﬁcmber
30, 2013 roling, again to the to the T.8. Court of appeals for the Ninth Circuit dnd, following
brefing and orel ergument, hat Court certified a first certified quesiion lo the Nevada Suprems
Court, ¢on June 1, 2016, regarding whether Nalders could collect consequential damages, on the
2008 judgment against Lewis, frorn UAIC in the absence of bad fuith by Uﬁiﬂ. This question

wag accepted by the Nevada Supreme Couwrt.

11. A review of the claims reveals the following: While thal question wes pending,
UAIC discovered het, pursuant to Nevada law, the Malders® 2008 judgment against Lewis had
not been repewed pursuant m N.R.S. 17.214 and, thus, the judgment had expired in Tune 2014,

pursuant N.R.S, 11.190(1)(a).

12, A review of the claims reveals (he following: Upon leaming of the expiration of
the judgment against Lewis, UAIC filed 2 Molion to dismiss the Nalders® appeal for Jack of

slanding on March 14, 2017,

13. A review of the claims reveals the following, T.Tplnn learning of the Mation to
dismiss, the Nevada Supreme Court stayed the first certified question for niing on the Motion Lo
dizmizs by the U5, Court of Appeals for the Ninth Circuit. Howaver, that the Ninth Cirguit than
certifled a second queslion to the Nevada Supreme Courl on December 27, 2017, which the
Nevada SBupreme Court accepted an Jannary 11, 2018, This secand certified question concerngs

whether the potential liability for consequential damapes is extinguished if the judgment has

expired.

Dvafi Brendnn Cecro)l AfBderyit
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14. A review of the clalms reveals the following: This second certified question is
still being brlefed before the Nevada Supreme Court and it UAIC’s belief that the Supreme

Court’s ruling will confinn whether ox niot the Nalder's 2008 judpment against Lewis is expired.

15, A review of the claims reveals the following: On about July 19, 2018 UAIC's
received notice from a ngw counsel for Nalder, David Stephens, Esq., that a new suif had besn
filed by Nalder against Lewis, concerning the same expired 2008 judgment currenlly on appesl,
under Naider v Lewis, case no, A-18-772220.C, and that he had served Lewis with same and was
giving 3 days notice of his intemt to teke defiult against Lewis. A true and accurafe copy letter
from David Stephens doted July 17, 2018, kept in usoal and ordinary course of business by

UATC, 1s attached hereto as Exhibit °B,’

16. A review of the claims reveals the following: Upon leamning of (his new aclion,

and given the October 30, 2013 ruling of the Federal District court that an implied policy in

cffect for Lewis for the July 2007 loss - from which case no. A-18-772220-C arises.- UAIC - -

immediately sought to retain counsael for Lewas io defend him in fhis new action and prevent this

default

17. A review of the claims reveals the following: UAIC also discovered that David
Stephens had ¥amended” the expired 2008 judgment, ex parfe, in about March 2018 — while the
above-referenced appeal was pending and, accordingly, UAIC also sought o have remgined

defense counse] for Lewis vecate this improperly amended expired judgment.

18. A review of the claims reveals the following: UAIC engaged attomey Steven
Rogers, Esq. to represent Lewis in regard 1o both this “emended” expired judgment in case no.

(07A549111 as well as in regard to the new action case no. A-18-772220-C.

IwveR Brenden Corell A0 dnylt
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19, A review of the claims reveals the following: Im early August 2018 attomey
Rogers atternpted to represent his client, Mr. Lewis, but was immediately met with raslstance
from Nalder’s Counsel, Thomas Christensen, Esq, who claimed to also represent Lewis,
whersby he asked Rogers if he believed his defenee would cause “problems” for Lewis,
Accordingly, on August [0, 2012 atorney Rogers sent a letter to attormey Chriztensen
specifically responding to his concarns by noting Rogers did not believe his defense, seeking to
relieve Lewis of a nultl-millien dollar judgment, would cavse him any “problems.” Attorney
Rogers also attached copies of motions his office drafied on behelf of Lewis, to be filed in the

074549111 mclion. as well a5 in regard to the new action case no, A-18-772220-C. A true and

declirdte copy of the letter from Steve Rogers to Chrisiensen dated August 10, 2018, kept in

usual end ordinacy course of bugineas by UAIC, is attached heveto a5 Bxhibit °C.’

20. A review of the claims reveals the following: In response o Altorney Ropets
Augpst 10, 2018 letter, Attomey Christensen responded, with a letter dated August 13, 2018,
wﬁaﬁn hs spéciﬁca]ly a-dvised Attomey IR.ugers he could rlmitﬁar speak to Lewis nior file the
planned motlons he had drafled on his behalf A true and accuraﬁ copy of the letter from
Christensen to Rogers daled August 13, 2018, kept in usual and ordinary course of business by

UAIC, is attached hereto as Exhibit ‘D’

21. A review of the claims reveals the following: In response to Christensen’s Angist
13, 2018 letier, Rogers advised be could not represent Lewis due to Christensen’s interference in
prevenling him from speaking to his client and he confirmed same in 4 letier 0 Christensen on
Aungust 23, 2018. A true and accurate copy of ihe [etter from Rogers to Cheistensen dated August
23, 2018, kept in usual and ordinery cowse of business by UAIC, is aftached hereto as Exhibii

(-E‘F

Dt Brendom Carrel| AMfdevit
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22. A review of the cleims reveals the following: Leaming of the interference by
Christensen in preventing reteined defense counsel from defending Lewis in regard to both the
07A548111 action as well a5 in regard to the new aclion case no. A-18-772220-C, UAIC had
counsel for UAIC file Motians 1o intervane in both actions on about August 17, 2018 and Anpust

16, 2018, respeotively.

23, Areview of the claims reveals the following: Thereafter, on abowt Seplomber 6-7,
2018, Christensen indicated 1o Rogers thel he was reteining Aftormey Breen Amlz, Esq., o
represent Lewis and confirmed same in 2 email to Rogers. A frue and accurale copy of the
emails from Christensen to Rogers dated September 6-7, 2018, kept in usual and erdinary course

of business by UAIC, is atfached hereto a3 Exhibit ‘F.*

24. A review of the claims revesls the following: Fearing the ¢ month deadline fo
seck to vacate the improperly amended judgment oo the expired 2008 judgment would run in late
September 2018, UAIC engaged Reandy Tindall, Esq. to file the necessary Motions to protect

Lewis In bolh actions, noted ahove,

25, Avreview of he claims reveals the following: Christensen then threatened Tindall
to withdraw &ll Motions on behalf of Lewis and, eventually, filed 8 Third Party Complaint
apainst Tindall and his law firn as wall as UAIC, The third Party Complaini also makes
allegations against Nevada Bar counsel and the sitting judge that was hearing the case as co-

eongpirabars.

26. A review of the claims reveals the following: Now Lewis has moved for summary
Judgment on this Third Party complaint alleging meny things against UAIC, all of which UAIC

dirputes.

Diaft Brandon Camoll AMdavit
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27.  UAIC is not in & conspitacy with Bar Counsel and District Judge David Jones, nor

any counsel in this matter, against Christensen and Lewis.

28.  TAIC has been motivated by ukmost good faifh to comply with Federal Court’s
arder of October 30, 2013, finding a policy for Lewis with UAIC, at law, for the first time
regarding the 2007 loss, in seeking to retain counsel and defend him jn regard to the 07A549111

aclion as well as in regard to the new action case no. A-[8-772220-C.

29.  That UAIC is seeking o relieve Lewis of an improperly amended expired

Judgment for over §3.5 million and, dismiss the new action fled egalnst him.

30.  That UAIC, through retained counsel, tried to discuss Lewis’ defense with him,
tnr this was refused by Coungel for Nalder end Lewis, Thomas Chrsternsen.

31.  That TAIC never misinformed Aftomney Steve Rogers of the legal basis for the

representation of Lewnis,
32.  The UAIC has not engaged in rickery, delay or misrepresentation io harmn Lewis.

33.  That due to the prevention of retained defense counsel from ever putiing forth
defense on Lewis’ behalf in regard m the 074545111 action as well as in regard to the new
action case no. A—lﬂ—’??ﬁ?iﬁ-é, UAIC hag filed a declarelory judgment action regarding lack of
coaperation as well as seeking a determination whether UAIC owes Lewls “Cumis Counsel” due

to the conflict alleged by atlorney Christansen.

34.  Accordingly, at this fime, Lewis has not complied with all policy condltions as he

is not cooperating in his defense or investigation of this amended judgment and new suit,

Tyefl Brandon Cerrodl AdThdav |t

:
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35, DAIC has never delayed imvestigation of this claim, o failed lo respond fo
sartlement requests or, done 4 one-sided (nvestipation or, committed any other violation of the

covenant of good faith and falr dealing andfor W.R.8. 6864 310,

36, Indesd, UAIC bas thus far been precluded from even speaking 1o its insured,
Lewis and, accoidingly, has filed a Counter Moiion for stay of the instant summary judgment for

diserwery putstiant to N.ELC.P. 3a(1).

37 Specilically, UAIC needs discovery including, but not imied Lo, depositions and
wiiften interrogatories of Gary Lewis, which UAIC believes will lead lo material issues of fact to
understand if Lewis ha$ begn inforrmed that UALC"s artempls to defend him seek to relieve him a
rpulti-million dollar expired judgment such that he will owe nathing to Nalder and how and why

he elieves UAIC is injuring him or, in bad fafth, for doing so.

38 Additionally, UAINC seeke the depositions of Lewis and Atfomeys Amlz,
Christenseri and Stephens o undecsiand all of their relationships vis-a-vis Nalder as UAIC

beligves this reveal maferial issues of faet concerning a fraud perpelrated on the Courl

d

L =i
DATED this 2. day of December, 2018.

Brandon Careoll, Az ¥P of Bedily Injury Claims
and Duly authorized rcepresentative of United
Aulomobile Insurance Company

SUBSCRIBED AND SWORN to before me

[Avnil Brandon Caroll ALTiGmiAL

Sy
H

000554

...000554.. .

000554 °



GGS000

This A2 day of

: A
NOTARYEPUBLIC In and for said
WA D ounty, Flerida

sl Beanilon Cureal! ATfdnil

RMAHOA M, BEMITEZ
k¥ CORRIESION i G (6520

ENPIRES: Ayl 20, 2021
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LNITED AUTORMOBILE INSURANCE COMPANY DETACH AWD RETAIN THIS STAYEMENT
TRTE: 11/01/13 CHECK#: 0956661 CHECK AMOUNT: & *#%%¥+15, 004,00
POLICTE: WVA -030021925 ILOSE DATE:  7/708/07 ADT: V03
BRYEE: Chrigtensgen Law Qffice
& Jamos Nalder, cGuardilan Ad Litem for milnoy Chevande Halder
FULL AND FINAL SETTLEMENT QF BLL CLATMI
CLAIM #: QO0500QQ045% Claimant: 092 - CHEYANNE NALDER
tnic # a0l - %5 CHEV PICKUE1EOD Coverags: BI -~ BODILY INJURY
REASOHN : '

ATKIN WINNER AND ESHERROD
1117 5 RRNCHQ DR
LAS VEGAS WV B9L02-221%
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STEPHENS & BYWATER, P.C.

ATTORNEYS AT LAW

David A. Sfephans emoil: dstephens@sghlowlirm.cam Hardon E. Bywoter amail: gbywafer@sgblowfirm.com

July 17, 2018
VIA REGULAR U.S. MAIL
Thomas E. Winner, Esqg.
Atkin Winner & Sherrod
1117 5. Ranche Drive
Los Wegas, Nevada 89102
RE: Cheyenne Malder vs. Gary Lewis

Orear Tom:

1 am enclosing with this letter o Three Day Notice fo Plead which | filed in the above entitled
mafter,

| recogrilze that you have not appearad in this matter. 1sarved ir. Lewis some fime age and
he has never filed an answer, Thus, as a courtesy to you, wha, [ understand to be representing tr,
Lewis im relited cases, | am providing this Three Day Notice te you in addifion ta Mr. Lewis.

| appreciate your considerafion.

Sincerely,

STEPHENS & BYWATER

a7

David A, Stephens, Ezq.
DAS:mlg
enclosure

o IR
A=t "f-lf_} "

© 3636 N. Ranche Drive, Las Vegas, Novada 80130 /4 .
T:I.uplione: {FO2Z 655-2355 | P::E:thiln: {02 f50-2776 L'l
Website: worw.adhlawdim.com we LT NI

%3 I
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TDNP (CTV)
David A, Stephens, Esq.

Nevada Bar No, 00902
STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive
Las Vegas, Nevada 89130
Telephons: {702) 656-2355
Facaimile: (702) 656-2776 '
Email; dstephens@sgblawfirm. com
Attorney for Cheyenne Nalder
: B " DISTRICT COURT
" | CLARK COUNTY, NEVADA
\ CHEYENNE NALDER, } - CASENO. A-18-772220-C
)
‘ g DEPT NO.: XXTX
Plaimiff,
s ' ;
GARY LEWIS end DOES T through V, g
inclusive, ;
Defendants, %
THREE DAY NOTICE TO FLEAD,
Dhale: n/a
Time: nfa

To: Gary Lewis, Defendant _

FI.EASE TAKE NOTICE ihat the Plaintiff inlends to take A ﬁefauit and default judgment
apainst you if you have not answered or otherwise filed a response of pleading within three (3) dﬁys
of the date of this notice. _

Dated this /7 day of July 2018,

“TVavid A. Stepléns, Esq.
Mevada Bar Mo, 00942
Stephens Gowurley & Bywater
3636 N, Rancho Drive
Las Vegas, NV 89130
Attorney for Plaintiff

Q00560
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addressed to:.

| Gary Lewis

733 Minnesota Avenns
Glendora, CA 21740

CERTIFICATE OF MAILING

I hereby certify that serviee of this THREE DAY NOTICE TO PLEAD was made I,hi:{ g{
iday of July, 2018, by deposiling & copy thereof in the U.S, Mail, first class postage prepaid,

Thomas E. Winner, Esq.
Atkin Winner Shorrod
1117 5. Rancho Dirive
Las Vegas, NV 59102

MM@

AL E‘ﬁlpl%%e of
Stephens Gourley & Bywaler
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CARVALHO &

Augpst, 10, 2018

Tommy Ctuisrlﬂns- Esq.
Christensen Liw Qffice, LLC
1000 South Valley View Biv..
Las Vegas; Navada 89107

Couri Case Nok.:  A-07-549111-Craid A-18-772226-C

Dhear: Tty

In responsé: to your recent comespondence; it is:my understanding thet you and Dennis
represent M, Lewis wh regard to his claims againgt WATC. 1 have been retained (o defend M.
'Lewis with tagird (5. Ms. Nalder's 2018 actibas, Flease advise if ybu are now also- dcliny av M.,
Lewis™ personal counse] with reyzcd to iny defense of Ms. Malder’s 2018 aclions. T 5o, [ will include.

you e al) corresponderice and mestings with Mr, Lewis,

As for youi question aboti the legal issues presented by iz, Naldee's 2018 actiohs, 4nd
whiethef the defenses 1 prapose would ceuse M Lewis an:.r“prublems “ Lifny not beligve chiey-wolld:
Ms., Walder moved o amend & expived: §3.5 million judgmend ageinst. him, and else filed &
complaint for damages for the perscnal i injuries which were previously adjudicétéd and. to add
interest through ﬂpn.l 8; 2018, increasing the-amouwit of the judgment 1o nearly $3.6 miillias. My
adviceas Mi: Levwds’ 'defense caunsel is that we should aftempt to protect him by meving to void the
Amendad Ju&gmant and Dismiss tie new Complaix,

Regrrding the:inction 1o vold the Amended Fixdgment, Ms. Nalder's proposition that het
pudrdian ad [item’ sraspmmblhtymrmaw the judgrient was tolled while she wasa minor, and while

Mr: Lewis was out'of state, i5 legally unsupported. Attsiched {54 dfaff of e proposed Motion for-

Rafief fromi Fodment vﬂuch sets forth the lepal drgiements. PI'E-S].I!II‘&]]I}T,E Mr; Lewis woirdd prefer iiot
having thisjudgrment agatasthim. This motion is supporied by {hz law; and should prove successfil.
If ot M. Lewis wouold be inng worse position fhan Tie-Is now:

Regarding Ms, Nalder's 2018 Complaint; the personal injury tlalmis sppedrtobs subjett to
dismissal pocsuant to thedociing of clalm pieclision, a5 judgment has alfeady been eniered 6 ihe
clafrns, Thal Ms. Nalder's gusrdisn d litem did not take the sppropriate sléps toTenew the judgment
wwag not Mr. Lewds® miptingibility. Mr. Léwis shovld nof bie placed inTegal jeopardy béesuse of the

300 Sowsh Thbrd Bireok, L Veyzs, Hevads S91IT = BT 9932000 * 7702986 340 = wvrmicrrlave.com

ROGERS i
MASTRANGELD et

Ty Hiehel
Iijap fnwar

UL Cheidny &, Hichalek

WA T Mlichel

L.
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A1 RS
; ‘ HMASTNANGET )
CARAHN &
i MATHELL
Tontmy Christenisen; Esg.
Chayenme Nalder v, Gary Lewiz
Page'Z of 2

i

guardian ad litem’s failure to act. Ms: Nalder’s reqitest for anothier amended Judgmﬁrnt in-fier 2018

Coniplaiit is proceduraily ineppibpridte, siice A fequiest i an a.meﬁdr:d judgmient is not & cause of
action. Her request for detlaratory refief does not méit the critdtla, Overall, all of Ker claims,

regarding the validity of firther amended jud ginents suffer frorr the samé problems g5 the Ametided
Tudpment - the original Judgment expired and cannet be revived. Aftacked s & copy of our proposed
Motion, to' Dismidss the 2018 Complatn: Mr. Lewis’ jriteresis. wiould be protecied. if the 2018
Cﬂmplmnt wére dismissed, as, presurmably, fie would prefes not Eaving to risk lifigating Ms, Nalder's
persomal. injury claims and pmsnnﬁ] expogure to an incredsed’ Judgment. He-would not be iu any
worse position thin hie is new (f the Motion to Dismiss were denied..

T your letter; on My, Lowis® behalf, you. instruct me not te fle motions such ay tHose
aftached. Ii is not lear io me why you have done so: | expeet this Jetler and the attzched moticns
answer any- queslions or conterns: you- may- have.. IF yoi have specific concems that:I have not
addtessed, plésse advise. Othexwise, please confiom thit Mr. Lewis #ill cooperate with his deférise
by agresing to-allow s to protecl im by Aling the atfached motioris, or, if not, why iot,

Your proapt aitention is appreclated. {Nuite: Thiglerteriy copied io Mr: Lewis so that ke can
prrticipata with hla doitrise] it ourefforts ta defend Him hisimteresis),

STECEIE]Y;

ROGERS, MASTRANGELD, CARVALHO
& MITCHELL

Dictatel! by Sephen Hogers, Esg.
Signzed: i hla. ahaencem

Stephen H. Rogers, Esq.

Atachments

e Garylewis
IR aperaLrin pilie, Mgleleyt e pemiepace Fimeny Cimtrenop hriver 080510 eyl
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‘CHEYENNE NALDER,
1§ |
) EO p
‘GARY LEWTS asdl DOES'T throvigh

MDEM
STEPHENH: EGGERS_ ESQ.
Nevada Bar'Np. §755.
ROGERS; MASTRANGELD, CARVALHO & MITCHELL
700"Sosth Third Sizest
%ff My
ane: -3
q 2) 364 1460

A=18-772230-C
Flainti(F, :

fhie ‘original judgsient éxpired in 2014, was not properly tenewed, and cannot b revived ¥ia =n

:-am;udcij;i"jﬁdgmcnt more thar fous years afier it éxpired.

FH
i1/
Hf
Fhf
14

SuifT s request for'é second amended judgment should be dismissed bevensse |
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Thiis Motion is mads #nd baged upto the papérs agd pleadings oo file lierein, the Point abd -
Authosities attached hereto, snd such oral argument as the Courl may permi,
.| DATED this____ day F Augnet, 2018,

ROGEHRS, MASTRANGELD, CARVALHO &
MITCHELL

Mtephen [, Ropers, B
'Nt:vpadaﬂmﬂcﬁe S?SSEq

Muion the . dayof ;20IR:
District Couirt, Clark Sovaty, Nevada,

AROGERS, MASTRANGELD, CARVALHD &.
VITTCHBLL,

Slephen H. ROEE, Hay,
E‘Eﬂdﬂ. Bar No. 5755
790 Seulk Third Strest.
Las Veges, Mevada 89101
Attoimeys for Defendant

Fif
Fie
i1

i

ENDANT'S MOTION T DISMISS
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?

|| iasi Leowis” 15,000 auto insvrance policy limlt Tiive b

1.
INTRUDUCTION

' ' mejority © pursye hee Slairm fir damages sgainst e A{leged at-fnlt driver, Gary Lawis { Lawis™).
| & gaxdidn adTiter, Jumex Nalder, was sppoialed i6 pirrsie ber clafm. K8 did 5, libg s complaiiié

ght-on the Fudgment. Je s unknown

[l whiat efibris Tatnes Naldér made to enforce. the Jisghse:

Choyering Al

[ udirient gt DRk iseBdhisid she. should be-directéd to File a siivtion..

becanse she was and Lesvis résides o Celifomia, Declasatory relizf is aot appropriate in this.
martnr becauge here s oo justiclable eonbroversy and the igsues upon which Cheyoune requests.
" declaratory relizfare uripe, Tnaddition, sidde the Afmencod Judigmeit shonje riot s oer susid,
 The origite] judgmentecpired in 2014 and was not subject to revival, there i nothing for Cheyenne.
b enfomce:

In sumiary; e Coure shonld dismries the Cowmglang as there ard ne facts undor witich

l Cheyenane iw enfitied o reliell

Fogs ¥ of: £L

Chieyenne Nakder, (*Cheyenne™) alleges in her Coniplaint éat she was fnjured in an accident |
in' 2007, Chiéyenne wis' 1] yésirs ol at the time. Sk did oot waik:iitii she resched e age 6f |

ffticwn resscns, no payinents other |

q jud pricitis niot 4 63 it is & miotion, Cl;efmne"'é requiest for 8 3¢cond amiended '

i
000567 ,
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1
2
)
4 a iinar, allsged infuries. On Ootober 9, 2007, Cheyeane's guardian ad Hlem, Janes Naldsr, filed |
Eka Ehmgl&'int'ﬂgainstﬁary Lewis {“Lewis"). See Complaint attached hereip as Exhibit A '
:I;.'aﬁii.i:ﬂid.nm‘ rﬂsﬁuﬂdtﬁ'ﬂm Ct:-mﬂaj'nt and 3 c‘lafaui’t_waa #1057 Egﬂmstli:.m .rﬁ‘r.ﬂl:'i.'ilune_.?-, _

E g

7
8
gy

10 |

if

12 [ |

i3

o

15

my[

.| Coniplitt, atriched as Bxhibit “D:* I the 2018 Comiplaii, shie doss natexplain why she helieves

I
. STATEMENT OF FACTS
This case myqlics o July 8, 2007 accident Cheyerme Nalder, (“Chieyenne™) who was then

ould void the: Amerided Tudgrent

8% (ho:same: accident, See Exhibit “A " the- 2007 Complaiit, and tre 218

k shie is cotided i damaies for the same injuries for which shie recoived a judgment i Z008. Ses

‘Exhibit "1, However, the 2018 Complaint doss agknowledgs i she dlreedy réceived 4 fudgment

| apainst Lewis, i, abp. 3, 110 - 1L

147

A Judimmsonts ore entorsel whon filed, solehon o Matics of Brlzy 13 made, NACE 58( o).

Page £ of 11

Amend Judgmeni inihe Neme of Cheyenne |
¢ ot gty case, Cise:No, A-07-54911H-C, |
o t'ﬁ.d?isq ths Crart that the: Judgment she {
‘sapght to -émmdi hidd exjpifs ke Co\ anted ﬁi&}t'tmﬁ-’s Ex. Parie Motion and fsiued. pa |
f . & B Fxhibic “C." Conteniporancous with te filing of the |
 nsiat mhﬁuﬁ,_uwjis M -furRu[mffrmnjudgmmtin Case: No: A-D7-540011-C, |

000568
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F‘:mll:.r, the 2018 Complaint seeks an emended judgiment 10 add. invgrest to (e 2008

i jutgsniend, and dclaratory rlicf that the ettt of limitadiods 1o safbrce the judgment was folled

“beiause shie wos 2 finor and Levwis was 2 resident of Califsmia,
k .
MOTION TO DISMISS STANDARD:
Aldefendant is entitféd to Jismissa) when ' plaint i ails “to sinte a clait np which reliefcan

be: gmﬁﬂi“ NRCF 12{b)(5), The Nevaila Supreme: Coure has declered. ths the: disrilssai of a-

Rbic: platiibtfY] could prave fio set of
Stew; LLC v City of N, Lay Vegar,

complaint is eppropriate whiere ™ it appears bryond a'doubit tha
Exctewhibh, if e, would entitle [the plaintifT] to relieg
| (24 New. 224, 325, 181 B34 670, 672 (2008):
In gvalyating a motjon to dismiss, cough .

 plaintifla glaimy ns:the duthenticity of thie decwasnt.”™ Id, citing United
#jhile presentation of Tuatterd vutslde: (i pléaditigs will conveil the

|: motion to 08 fotion Tar summary judgment; Fed R.Civ.P. 12{d); NRCP [2b), auch

71 § conversion i npth 'é:ii:ij}ri.i::hmt’s  einsideratip ﬁfitihﬁarisi‘hﬁﬂi?b'lﬂéﬂibyr'efériaht:eﬂri:mﬂgrﬂ] 1
27 | to the-claim, ™ Jd., citog 5B -Wright & Millet, supra, 5. 1357; at 376,

X ¢ W'hﬂf-': ‘Defendant’s, Meiton. tor Dismiss - does rely o cerlain dotumen( which were not |
24 | atischied to'the Campleint, those ddeumentsare cither incorparated by reference (the Tudguiont. and
554 Ansended Yudgmeni) or integral t6 Ursclaim (Hie Complaint frthe 2007 vase). Therelore, this Chtirt |
o6 1 shonld somsider Ihis wpaiter 1 rmiotion 10 disrlss dnd rob ciavert & to @ mstiper fir sumaary

s cunitlodd 1o thporoiel ik 2918 Compliing soeks,

Prme el 1%

nesessarily rélies i gifPtie colgitsint Tty to the. dosament; (2):ike focuinént ¢ central fo tie |

$5 F:3d 984, 999 (9th Cir:201 1y intemaliquotation omitéed), The |

|| fiarnent, L: tlecsssed bolow, fersibne dow rid fhad there sre st fols pursesto which Cheyeane |,
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‘ ARGUMENT

A.  TheDocteine of Claiis Préclasian Mandmes Diswiivsal of Plniasif)s Claivis Reloted 15 the
Fily 82007 Acciden |

The Otober 9, 2007 Complaint filed by Cheyenne’s guardiis ad litem, Tames Nalder, allaged
- personzl injiries caused by the July B, 2007 aceident. See Complaint atiached heretn ag Exhibit “A
Whea Ltz did riot respond to tat Coraplaint, 3 Definfi wag entered agdinst himt On June 3, 2008,

& Todginent i the givioont of §3.5 titllion was esttersd ipairis il

aa:‘Ethihf_ié “B." Plaintiff acknowicdged this in Paragraghflt

=1

£
g
¥
B
é‘l

hev. Adv, Op, 28, 350 F.3d 80 (2015) (the
% ccording tothie Five Star test, claiim prechision applies

'(2008), hélding madified by. Wéddelh
- modifiation is not applic i
whent (1) the partiegg

- gotion ia'based an

Second, the final judgment i valid, Thece:is no. question that the Judgment issued i0 2008
was valid intil it expired 62014, Tecould bave been réngwedd, and, ifso, would haves6l been valid

executmon the Fadgricnt wisile # wisvalid decs not dpen thi d6ok furHer ve ro-litigate lrer-clainis.

S01E Compleint peveal Shat bz peesona) Injury elslims Sréidendieal.

ot}
-_fg
=
<
L7
o
I~y
-
=

s See Yudginent, attdckied hereto |
hér2018 Complaint. Becauss the |

- wiete o conld Nave been broupht in: the fisst selion

gnjiryin the instanit {201 B) suit clearly tiet the Five Star facters for-

- inidsy. However, it was not renewed, Cheyerma’s (or railier her puardian ad ljtem's) feilure to firl

Thiird, the gmene elairos areinvaied inhoth avifons. A review of the 2008 Complaint and the:

000570
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ek

 dismissed,

Als the Fiie Sraf Court moted, pulilic policy tupports cléims priclusisn in simations suchias |
| i The Five StarGourt cited Restatemient (Seecnd) of Judgmen(s section 1%, comment {(); noting

(Eat *the prirposes ofclaitupreclusion are “based largely on b gratitd that fimess to the defendant,

and sitind judiclal admtinisration, require that af yome point livigation over the partisifar contraversy |
coriic-t ax énd"” and that such, redsoring, may spply *ever thotigh the substantive jssvés have nos |
Vesi [iied . . ™. at 1058, 194 F.3d at 705, These policy repsons are appiicsble Yere. Levwis is |
entitfed t finality, A Tudgraent tas already ebered against him. Renewing the Fudgment was not |
Lewis” repunaibility— (it wg (e respotisibility of Cheyex ;g_uamaan_aa_nm. Jadives Malder. |

Taifure to'act,

Cheyenne's personal fnjury claims arcd tyhe 1o Whih[;l chfims preclasion appliss, The.

Stor apply. v this schiot, The: claii

B .Plaintiff's Reguegid
Aol ;‘mcse af. 4

Regardig ¥ vequest Wt ths Court enter stiather: apmesided fudigment, sdding
f!‘!.tarr:sf'a- o ' 2018, it s unclédr why this wis included in 4 Complaint: Secldng

indppropiiately idgMed fh the Compleint, and should be dismissed.

114
T
X1l
ey
ki
7
14

Func ¥ of 1L

i

¥ eited Wil rpproval by the Covirt in Kive. |

i
I
15
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L4 . Cheyenne'’s Requext for Declaratory Relizf Should Be Divmissed

21 C hﬂyﬂme does it msk Drreliefrefative t enforcing an amended judgment; which it a cavss

3 ufannﬁnzkﬂthﬂr,ahu asks te Court to declare that the stative af limitstions du ler origima! judgmank

4 _m tolted beemuse of she wa & minnr and because the judgmeet debtor Bwed in anoiher State:

5[ {ﬁaj_ifﬂmi.lﬂ._ Presumably, Plajotitf means the statine o€ limitations to éaforca the judgment, but that

& ismot clear, _

T Da:la.ra:l.nr)r rellef 14 nn]y avaitabled “[1}a ]‘EIE-'IIElelB nuur.rmrcmj.renm bielween pemsans

g | with adverse intetests, {2) the parly sacking declaratory relief ¥ legally proteotable interest in the

9 § controversy, and (1) the issoe'is dpe for pudicial dererml 2 Cly: of Clark, 2x rel. Ui AMed. |
19| €t v Upchureh, 114 Ney: 749, 752, %61 P.2d ' iting Kniitle v. Progressive
11 K Casuaitydni. Co., 113 Nev, 8, 10,908 P.2d 72 desitstory retiefis nat availzble
1z g. because- the issue ag to whether I':hv;'.'é Amesg nt or any. fAthie smended judgment s
3¢
14
nl
15 | juss " .. .5 ymierely apprebrended or feared. ... P d -
i
IE:
Ly
20 _
2} | detenmingtion "-ey _-agpi_icnh_lg.sfgm_m of fmitations bass such sciion:is “apprehended ot farcd” |
52 | bus not existing preséditly, because shie s Hot lake aiiy sction 1o zaforee the Amendsd Jidgment, |
214 Likewize, theiz i B “contrets dispoje”™ that the sketpte of Timitalions would ber sn 2flempt. |
%4 || by Cheyesme to collect. on the: Ariended Tudinient buvaust. she has aot bed, Unlées sl bl |
25 || Chepsini aoirlly bicd to shfores the Amsnded Tudguitnt, there 8 no “rimediate” need for 2
36 || “dufinine® dotzrmnimation of the parhes’ niahts, Thevelore: thera 1= no Justiclehleontinrvemsy s =:J,.~.£1¢tlg
BT Cheve ety abiiiy ih seck G epfrrondlin Somonded fodmmens anihiy tme
agq L7

Bese ok H

|
000572 |
|

000572

000572 -
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& determination 4t il Hnié,

5 || judement exisiy, Chepinis’s regquost for declarsfory rellsfregarding ihe solling of (gt toenfarce

: ‘s judgroeat-showtd be digmizsed o e micr of ko

“:"Eipenms Evcozes on the titwing of the acilon rather then on the party hringing the action ;
.. The Fictors 1o beweighsd in deciding-whethier 4 case is Fipe for judicial review include: (1} the.
hardshipto the partizs of wiihioiding fudictal review; and {2} the snitability of the issdes for
review."™ Herlst Goming, lic. v. Heller, 122 Nev, 887, 887, 141. P3d 1224, 1230-31

the unpuilishied deciiion in Cassady v. Main, 2016 WL 412835, a copy o which is sitacked hrrety
§ as Exbitit™E,” the Nevarlg Sipreme Court noted uat the plaintfF in that case woidi suffar no Kare

: ifdnﬁ]nfa:fﬁrf'mlisf weré notconsidered, beceuse he coutd Filgd¥implaint peeldng direct retlress for

complaints- Jd st *2. Similafly here, Cheyerne could gEMMkbave & conrt adiress her statiste-of

limitationis concerns in gnaction b execute ot th -::__;:_‘_.- nded Fulld thent, There Js ng neett for such

Regardless as to- wheiher Chuy:mmf I’ r"dmdamttrljr;_rﬂiuf is apgropriate st this |

Jitctling; Theyenne's request for iegdliiaipry: JId be:dlisinissed becavse thers is nevilid

itt should Lot have entered and Amended Judemtent, and no
ild bo setaied. Nevads: law docs not pormit renewnt of expived

statute orrale, THE
hér guardiaiiad Litein, an adulf, was the judminent ereditur, The tioe limit to renes the Nidgment was
nattolled by thejudgment creditor’s absence from.the state, becayse.the requirement that a judgement

£

Parmbed 11

ghﬁs;[afmmﬁauin original){quating i re- TR, 119 Nev. 646, 651,80 .3d 1276; 1279 (20030, Tn

Al piimit:M'mmw-ﬂ!n;TndEfﬂﬂﬂl was not tolled by Cheyenne's mibiority because |

‘e renewsd i not 4 cause of apiitn-to which sich folling provisions might apply. Becanse no-valid |

000573
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12
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1.

51 DATED tils . .day of Aupust, 2018,
&
7
S
B

1T

14
15
16
3
¥
2 |

2
22
xl
24

2 CONCLUSION:
5 ‘{0 her 2013 Complaint, Plaintiifsets farth ne facs. which; if troe; woald eufitle lier 10 the '
4 | reliet stre seeks. Her Complaiot should be dismissed io its entivety,

ROGERS, MASTRANGELD, CARVALHO &

v,

e

000574...

000574
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il CEERTIFICATE OF SERVICE
7 Pursuant to N.RCF 5(a), ED.CR 7:36(4), sad Rule 9 of the NEF:CR:; Theieby cetily |

3 | that I anr-an employes oF Rogers, Mastrangelo, Carvaitio & Mitchell, dnd on the duy-of |

4| Aagust, 2018, # tnic and conect copy of the faregoing DEFENDANT’S MOTION-TO DISMISS
5 w‘a-s‘qy:d -upon Lhe followlng counsel of recard a® indicated below:

_ 6, David A. Stepiteos, Heg,

” Stephens, Gaurley & Bywaier T Prepaid
| 3636 Nuorth Rancho Dipes Viz Facsimile
' Las Vegas, Nevada B¥130 Vigiand-Delivery

8 Teluphone: (702) 656.2355

Vi First Clasg; U.8. Mail, Postage.

ﬂq!mmc Sarvies ?umnaﬁt e

Facgimile: {702).656-2776
Emiail: deteghent 1l
oot | Attorneys for Plaintlff

Senoe il no.s
SAAE 3oy ER
- R RN
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28

.."_m

|

MREL
d STEPHEN K. ROGERS, ESG.
HNevada BarNo, 5755

‘ROGERS, MASTRANGELO, CARVALHC & MITCHELL

{700 Sm.it'n Third Streét

Tas Vepas, Nevada 89101 2 . 5
{ Phoue (702) 385:3400 ~Aay & g~

Fax ?UI}EEJ—MEEF
* 5LD TV .CL
A:ttnrmzys for Defendant.

DISTRICT cnunT
CEARE COUNTY;

CHEYENNE NALDER, SF ) n 07A549211
t Plaaiff; €. 4 DEPTNO: 29
VS,

GARY LEWIS iind DOES I through 3

5 ﬁg thiat-Hiis Covit declara g void the Amiendsd Tidgimsnt entered o

1 M 25'[-, 278, bépanse the budeslying Judgment expired in 2014.gnd i not capeble of being

‘revived.
it
it

A e
444

f{f

0005765
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15 || Bighsh Judicial Distric

] Ttiis Motion is mede and based vpon he pagiers and pleadings on file herein, the Poinis and

2 || Authorities attached hoiets, asid such oral srgninent as fhe Courl may permit
3 | DATED. ihis day. of Augnst, 2018,

4. ' ROGERS, MASTRANGELD, CARVALHO &
MITCHELY.

Nevada Bar Mo 5755
W06 Sonth Third Street
Las Vegas, Nevada 8210)
Attorneys fof Diefendant

T

10 IGTT
11 § TG: ALLINTERESTED PARTIES AND TEESTR COUNSRE OF RECORD:

16 || DATED this____day 4

TROGERS, MASTRANGELG, CARVALHO &
‘MITCHELL:

1z PLEASE TAKE NOTICE the the fgoingf EFEND ANT'S MOTION FOR RELIER
; will.come ot fir bearing befote.the' abgve-
_zam in Depertment XXX of the

Stephen H, Rogars, Eaq.
Nevada Bar No. 57553
70 South Third Stret.

25 B Lap Vegas, Nevada 89107

-Attorneys: [br Defendant
20 it

a7

24 || 11t
er3 REEA
g5 | £ 8
a7 | 44
N BELA

Popeldaf B
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‘POINTS AND AUTHGRITIES,
L
j INTRODUCTION

"This Cowrt-made a misteke of law bused on jrcomplet=Apeoreet farts prigeatst in an Bx, |

Pirte WMotion t Amended Judgrment, when siitering the. Order prantitig the Mation o Maioh 28;,
2018, The frdgment which PlAintiT, Cheyende Nalder (“Cheyvenne™} mgved Lo pmend was entered
bn June 3, 2008.. Ths judgmentcseditor, Chieyenne's gardian.ad lilem, Tares Malder, did nof rensw
.ﬂm Jﬁdgl.{wﬂf_-ﬂs sequired by Nevada Jaw before it expired-on June 3, 2304, six ‘yeare after it was.

("Lewis™. See Complaint attsched hereto-ss Bxhibit A"

1 2 judgment was enrersd speinst him in ffie: amaunt-of 335 million, Sez Judgment, attached hersio.

i

17
I

Hi

1701
i

Pops 3ol &

minor, elaimed st B8, rerod Injusies from the accident. On October 3, 2007, Cheyenne, throngh :
| s guiarciemi nd Hrerm, Jamies Nalder, presurnabily = relative, filed 2 Complaint against Gary Lewis

Lowss did htrespand to thé Cnmpliit ahil s defimily s taken afinit b, Jd. Bventially,

000578

Q00578
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Limitation in six (6} years: Ag such, the Judgment expired on Tunie:3; 7014,

On March 22,2018, neatly 10 yisirs after the jod gmisnt was eatersd, and pessly four (4) years
affer ibarhired, Chieyenne filed an'Ex Parfe Motiot fo- Amend Fodgrent it the Netis of Chsyenne
Nalder, Tndividually” (“Ex Parté Motion™). Her Motio did tiot ndviso the Cbist that the fudgment
i stught o amead hisd expired.: Rather, it ¢ited rwo sratates, NBS:11.260 and:11.300, without

revive an-expired judgment; ;

"'-?.'tj.'itf?,ﬁ‘l:'tiﬂﬁtﬁmpl'ﬁtﬁ'iicmﬂntdfﬂiﬁésuﬁ'. rite _
Wotion and fesued sn Amenied Tndgraent FRgfinggg®, 201, Joe Exflit “C.*
As the Jidgment had expiredepd an &

i Neyads Bygrovi fthat the stabute of limitations for execution upon a judgment is six (6.
jears. NRS [1.790{1J8)" The judgmesit creditar miay rinew 2 judzvient (and theeefors e tahile.
u ‘o limitations), forax additional six yearsby fallowing the proceduremandated iy NRS 17214, The-
‘mandated procedures were tot foliswed, Theesfore the Judgifient cxpired.

HRS 17.214(1¥}{a)- seis forth the proceduse thet must be followed {o rereiv a fudgment, A

Judpmant cxpires, Here, the £idavit of Reaswal was mquired oy be-Jiled by March 5, 2014, No

rdgments ave entered whes filed, not whea o Notice of Extry is:made. NRCF S8(C):
; Tepe-4 of §

a5 Exhikit “B.” The Judgment wai coiered on Jone 3, 2008:" James Nalder as guardiznad litsm for |
Cheyonna is the jidgment ereditor. fd. NRS: 11.190(1)a) providss that a judgmicni expires by |

explaining why they were applicable fo her retjuest, and esked the Courf to amend.the Jodpment to
be in her niteos aladie, In short; the Court was not put 6o gl that it wais Being sked o ostensibly [

Sjjurt grenited Cheying’s Ex Parte.

G filmd with ihe derk of ot where Il]{!:ju'dgmf:_nt iz {iled ‘within 96 days Gefore (s date the

N
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| judgeent fs.not 5. cause ofaclion,

| much Affidavit of Kenewil wis fited by James Nalder, the:judgrent erediior. Cheyenne was stitl a
1 minor oo March-3, 2014, The Affidavit of Renewal must also be recorded if the uz_"i'g_:'_riai.ji,i.dg_ment-

weas reeorded, and the judgment dehitos st be servei. No. évidence of recordation (if such was
tequikedyor service o1 Lewls is present in the recard.

The Neveda Supiems Court; it Leven v. Friy, T2 Nav. 39, 168 P.34 712 (2007), lisld it
judgurent credilors thust strictly comply with te procedure sst fird in NRS 17,214 i, order to-

validly rdnew & judgment. /d. 8l 405-408, 168 P.3d 717-719. Thers is nry question that neither
Chiyetu wior hiei' gharding ad liteats did 50, Theyefars Ihe Nidgment expired.

L Thedeadline 1o reriew the Judgment was g@holtzd by uny sictute orrule

it her: Ex Parte Motion, Chayeosie supgeste :

were gormehow extendid becanes certaln stafugs flmuta an be tolled for casses of action

iinder some cirbuisirices. Mo such tolling &
The iditroduétion to NRS 1105 ¥ tinuitarion lav, states that-ftapplies tor™ .
§ . actlans sther then thase fpERBoverRy
s The liot which 4

H Nowhioss 1 the (i udgrnent defined zs or anglogized t.a cause.of actidn.

 judgmierit expires by lisiadon i six years). In susrimsary, neitlier statake, NRS 11.190 et MRS |
| 172214, provides for any salling of the time pesiod £ ronew a judgment.

21 Thedesdfineio ranewthe Judgment way nat-talled by, Cheyenne's mingrity

A tolted By fiy mipority are iapt fora fow redsbns, Firdt, e tollfagsuitnie cied by Cheyeide; NRS |

: cxpriesly lmited Lo astions invlving sates of prabate estales,

Pagn Sl 8

S deadlines mandated. by NRS. 17:214

FPonsiveel o judgnibor heceiiss retioival oFe |

The Nifrda Sup | Cof has held flia actions o snforee ajodgment BH under-the six-

Sénivg sside the Tact thet the deadline torénew.d fiidgment is noban action to which siatutes’ |

' oflimitionliolling apply, Choyeans’s proposition that (he deadifres set forh in NRS 17:2145véie

- 11880, Aoy mat universsly ol el stattics of Emitstions while's plaiatdT e minos Railer, itis :

i
P
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4. Bmphnsié.a:dded. SRS 11260 appties bo aclions f recover a.estaleseld bya geardian, NRS 11270 |

5

L'~ - S -

10.

17

19

3 |

A dienhility:

164

Ln'galdlﬂﬂhﬂll:? ﬂp‘n:mm ranniiig of statute. WRS 11.260-and 11270 skiall nat apply
to iningrs or othery under roy legsl disebllity to sue ztthe Hine whien e Hghi
of actlon first aceries, but all such persons may commesnce an action at any time
*mﬂ:nn 1 yearafterthe rsmoval of the disability:

#pplits 10 acions té ripoveresites sold by an executor or aministrator: Neither of thoso cmbes of

acligi ari!il at fasus hece, Ther:ﬁ:re;, NES 11,2R0 would not nﬁﬁmﬁmhﬂiﬂg the deedline for the

OnMarch 5,2014, ﬂ]edeadrnl:tﬁﬁ[ﬁthﬁﬁﬁ _

2014, sinte thers was ndj il filid. If Cheywnnie’s épparsnt rgiiricit were giveri |
mdmgg}:ﬂiﬂm't ver axpired, beause she was the rpal pn-rty-ih interest and was 7 |

NRS 17314 was enadl fo promote: thie reflabilify of title fo real property:
[fmiiing of deadliges 1o ammﬂ'=jndgmpntgswam _sam:_ﬁqmd, title i reigl property vwoed by

whathmr:ﬁg jodgiment fssued:mum than six yedrs pripr fad m;pi:en _pi:ir:mm: fo siatite; of was still |
| valid; or contd o revived swhen a real party-in interest whn was & mior reached the age of majority. |
| vk thels St BTl B4 D, eing 0f W piimary piasésis ok die fieed # diiany ooinply with MRS i
17,214 rocordation remirement ig o “procose rekiability oF fitle searsfits for Both oredifors and |
delstors since any liei on el propery vrsded wiied & fudgovant 15 fetorded corilitives igpo that | :

T8 | judgeents proper rasgwal® 4 Ar 468400, 168 P34 712, 719, Compliagee. will (e hofice '.

Page ol 9
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-fequitemesit 6T MRS 17,124 i inipgrisnt fo preserve the'dug process tghts of the fodgnient débtor.

Jd: Ifa juttgrent: debtor is nat-provided sith nutice of the renewal of 8 Judgment, he may believs

‘thatehé jidgnicns bis mxpirad and Bz nscd ke fo Rarilier actior to dafend Himsel fajminst execution.

3:  Lewis residsncyfn: Califérmia did not tol! the degidfine to.renaw the Judgment:
Cheyénine's Ex Paris Motion rext cites NRS 11.300; which provides ", whesi the cause 0f

apot shal sctrus agalnst & persor, the persan 1y out of the State; dhe-aclicn way be contiticneed

-Wwithin the time herein limited afier th person®s retum tothe Side; and ifafier the'canse of acfion

shall bavs accrued the person departs Fom the State; the timeof the abspace shall not be partof the-

valid Therplors, esseiaily; & respobsible tifle examiner would have to. list.any judgment chat had

@verhten entered apaitt i propinty oiwner on thie il insurance folicy, becansé e cold norbe siive
ilint judzments pldes thansix years for whith no sffidavit i renewal had bocn fled werg oxpired or
the akpirat[uu was (phied.

kK Tng Corirt Made avi Evear of Law, Likély Based gn-Mistake of Facl, Wiien if Grarnted tie.
Ex Parte Motion iq Aménd Dudgment

R GA{) allows this Ot oyalicves party fomea Tae! jodgmont due 1 infssake NBCP '

SOH(1 ) oF because s judement is void (HRCE 6Ib7(2)). Both of feie provisions spply..
O The Cowrd e i beipiife of law vwliod v avanted e Awiehidesd Judsiiins

T
I

Faue T of ©
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Bkcmise the Ex. Parte Motion wag ex pade, it wes nutse.m:d on Lewis oy did he have ao.
ppporfun]ty to make the Court awere that the Jidgment kad already expired on its owa terms, and.
that Cheyenae's pidposition st the deadlins to vnew the judgment was iniled vwis'irpt. Thie Ex
Patie Motion. did nof advise the Court that the Judgment had expired in 2014 and had ot bees
properly fenewed. Hid the Gourt.besi fully appritsd of th fiets, if Likely-would ot ligve. griined.
. tieEx Patte hMotion, Since the Amended Judgmes! was eatered on March 28, 2018, a mofjon o set

“aceontance wit NRCP 60(6)()
2, The Artiiirded Judgiierit {5 void

. A% demonsteled ahove, the Judgment 3 i

equitalilebasis for the Court to ravive it. Thelgkoioggifes lmg_mm_npgiyj_m reguests For relief

fiomi & fdgnent because. thie judgrme
 Aiménded adgnoent s vid and; pirek
._ unenforeeable; '
v,

Court shiould declar that the Judgment has expired;

DATED ihis . da¥Bt Augast, 2018.
ROGERS, MASTRANGELD, CARVALHO &
MITCHELL

Stephen 1. Rogers; Esq,
; Nevady Bar No. 5755
_ © 700 SouttiThind Streer
Lz Végas, Novarda §9101
Attoraeys for Dafendant

.~ ' Prgm el 2

aside the binended judgitisnt onthe basis of mistake is timslissitis mads within six monthis ofihe: |
N onfry of the Judg:nmt‘l'ﬁin Couit shobld tectify the mistle: and ‘yoid theAmended Tudgment in

cpil jn 2014, the Amended Judgmit aiiild nct Havo beer igsved,
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Parsazit io NR.CP; 5(w), ED:C.R:. 7.36(n); sind Rule 9 of the NEF.C.R., [hereby certify

that 1 mman employee of Rogers, Mastrangela, Cervalho. & Mitehell, and on s, _ dayof
.d’mgusf, iﬂl B, ah'ﬁ:audcuﬂnctuupjr of the fategoing DEREND HEFENDJEN TS MOTION FGE RELIEF |

CP w&ssmeduponthﬂfblln\#mgmunﬁﬁlnfmnrd

aﬁ ]':l.'ld.lt!-ﬁ'lil:d below::

I}aﬁd A Siephens,. Esq _ __ . viaFmt Clasn, U.S, Maﬂ Pusragc
‘Blephens, Gourley & Byrwater T Prgnaid

3636 Norih Rasichs Drive . Vid Fapsinzle:

Lay Vegag, Nevada, 89130 I g2 Hond-Drlivery

‘Talephane: (703} 656-2335 . X. ¥ia Electronic Bervice Pursuaat fo.
Facsimile: (702).656-2776 PRale T of the NEF.CR.
Eminil: dstephens lawiigm, com. Yagminiteative Grder 14-2)
Attorneys for Plaind '

Hiloyes of:
Rugem, Mastrangelo; Carvalbo & M.th:hnll

Poor Dol ¥
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CHRIGTENSEN LEW

Wew, bnlwrylelpnows oo m
August 13, 2018

Stephen H. Rogers, Esq: VIA Fax. {702)364-1460
ROGERS, MASTRANGELD, CARVALHG & MITCHELL Einail; srogers@rmenmlawicom.
70038, Third Street:

Lias Vegds, Nevada 89101,

Re: Gary Lewis

DeszrStephent.

I am iii recgipt of your Jetter. dated Friday; August 10, 2018, 1 was disappointed:ihat you
have.chiosefi to disfeg?a?ﬂ Jy. réquast that yan coinriuicite With-te and Aot direcily with
iy ¢lient, You say you have “béen retained to: dafend Jr Lewis withi regarid to Ms, Naldei’s
26718 actipns” Wald you ke so kind 45 provide me: Awith all commivntrarions written: or
verbal or notes: of communications you have hat- with UAIL, thelr attorneys. andfor Mr.
Lewdis frany your first cofitact fegarding this fatter fo the present?

blease confifra that UALC seeks no@ ta honor the insurance contract wWith M Lewis and
provide a defense.for liim:and pay any judgment: that may result? Thisis fhe fiest mdication

I' am, aware of where VAIE seeks to defend Mg Lewls, 1. repeat, please do not take any-

actions;’ l[[l:[llﬂihg‘ requesting more time or fling anj?mlng .on behalf of Mr; Lewis without
flrst getting antharity from Mr Lewls: thiough e, Pleass only: conmuicate thraigh this
affica with My Lewis: If you have alréady filed something or reqnested: an extension

without written authoricy fram:Mr Lewis; he requests that you immsediately reverse that

action: Pleasealso:only.comminicate with UAIC that any attemipt by thiéti fo hifeaty othet
attoriieys to take-detion on Biéhalf'of Min Lewls inist includé fiatice 10 tage artorneys thiat
they must first get Mr Lewis' consent thraugh.my office bifors taking ahy dction. mcludmg
reqaesting extenslons of time or fling any pleadings on higbehalk:

Regarding your stitement thit M Lewls would not bie:any worse off {f Jou should Jose your
miotions, That i§ vot correce. We agree that tha valtdiy of the. judgment is-unimportant at
this stage of the glainis liandling cise, UAIEG, however, igarguing that Mr Lewis' claims;
framdling cage should be dismissed Lecause: they. claim e jodgment is net valid, If yau

igterpose an insofficient mpraper defense -that delays the inevitabls oufry: of judgment
agdinst M Lewis and the Nitifly Gircutt dismisses the appeal tied M Lewis will haye a
Judgment Against irn &nid wie claiim gainst UAIE. o addition, jou will patisé additistial

dantagisand expense:to botly parties for which; ultimately, My, Gewis Wouh:l b résponaible.

1000 5. Vtalloy Vieer Db, LosVims, KVOBIAY | clfee@iiryheiprioiccom | Fi70208%0000 | Fo703 890,652
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wiw I uryhelpnan. am’

Cotld yoit bié. iistaken absut. your swatément that “the original ltidgment. expiped snid
caninot be revived?” [ will ask your comment on jist one [egal conrepr— Mr Lewis’ absence
fromi the state; There are others but this one is sufficlent on jts pwn. There are tireg
statutes applicable to thisnarmow (ssue: NRE:11.190; NRS 11,300 and NRS 17.214.

NRS F1:190 Pevlodéof Bmltatlon; ... actiond ;, may odly be domrienked is follais:
L. Wilhin'é yedrs;

(&) <. BN Helion wpoi o Jediiment. or dogite of.aiy dourt of the Lnited Sizies, of of wiy §124¢ o leriifoey. iwithin (hic-

Unjted Siates; 9t e renpewal, hertal:

NItS 113  Absence from. Stobe. suspends fimdog of statate. If; ... alier (hf davée of sotion shialf hive
storucd the paeson, (defiiinal), dkparts fum e Stale, Diz1ine, of [he Absénce shall natbe pact of this firris proseribed
for the épirificncement o7 the. actina,

.af] ﬂduvilm
i. A Iudgmi:dt cadime or &3jixdg'rii¢:it-:1i;‘di£arjn fUOGessor.an, Ticresl wﬁk-&&n'ci#-a‘juﬂgmiﬁrﬁaﬁwhidihzid ol Boeei.

paid by::
(&) Filing an affidnyit with he ¢lef¥ of thie. court Wligre e judgment Is-chleved dad. dockeld, within 90 days

befors ihe dete. the judpment axpires. by lLmilindsn.

‘These statntes make it clear that bolti art action. on the judgment or an'optionafrenewal is
sl available through today beciuse Mn Lewis has beenin California since laté 2008. 1fyou
hiire cdse law from Nevada ontiary to the. clear taniguage of these statbtas pledse sliars ft
with mée 5o that ] imay revieiwit and disotsy {Ewithrhy client.

‘Yaur prompt attention is-appreciated, Mi Lewis does nok wish yoo ta file agy motions ungll
and tikless he is convinced that they will bensfit M. Lewis - ot hathi him and benelit.
UAIE, Mis Latiis woilld Wi all your éommunicatinns to-ga thivugh.my ufflee. He daesnoat.

wish to have yon copy hith on correspanderice with fiy office. Please do nat taimmiinicate
directly with Mr Lewis.

Very truly yolirs,

Tornmy (_3:__11' tensa
CHIISTENSEN LAW OFFICE, LLE

100 3, Waliow Wew Bld. Las Veges, RV ESIOY f  ollice@infwyheipnowrom [ P 702840000 | fro028K0152
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Alinrneye B Lew

W ROGERS s o
MASTRANGELD G £ et

Barl Mitehel®
imran muwr

MITCHELL o L i

Harleea B Yemple

n

August 23, 2018

Via Emgil: thomase@infurvhelpnow.com

Thomas F. Christensen, Esq.
Christensen Law Office, LI.C
1000 South Valley View Blvd.
Las Yegas, Nevada 85107

Re: Cheyenne Nalder v. Gary Lewis
Court Case Nos.: A-07-549111-C and A-18-7T2220-C

Dear Tomumy;

- You have advised that, as Mr, Lewis’ personal counsel, I will not be permitted to speak with
him. As such, I'will not be able to defend him with respect to the amended judgment and the current
Complaint. You have elso advised that I am not to copy him on any letfers. As I copied him on my

initial Jetter, I ask that you advise him that I cannot represent him as he will communicate with me.

Sincerely,

ROGERS, MASTRANGELQ, CARVATLHO
& MITCHELL

Dirtsted by e , Bay.
b s B

dtephen H. Rogers, Esq.
SHR/mms
ce Gary Lewis

bRagerelawic sdv. Haled\CamespondenceiTomny Choslensen letter 82318 wixd

700 South Third Htrest, Les Yegas, Nevada B0 * P,F02302.2600 = F702.304.1460 = www.rmemlaw.com

YHICE, MPAhel
Efmbarly €. Baal
0P C:oom el

hlso admitiad in A

. 000589,
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bre:

United Antomohile Insurance Company
Hrandon Carroll (via email)
Michael Harvey (via email)

s
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Caro!xn Mangundaxaﬁ

From: _ Steve Rogers

Sent: ' Friday, September 07, 2018 8:12 AM

To: _ Carolyn Mangundayac; Thomas Christensen; breenamtz@me.com
Ce: ' Reception

Subject; RE: Gary Lewis

Tom:

In respoanse to your second 09/06/18 email, you’ll recall that you declined my request that you conference Mr, Lewis in
on our 098/13/18 phone caII; My request canfirms that ) was agreeable to your participation in my communlications with
Mr Lewls. :

{ will convey to UAIC yvour wish to retaln Mr, Arntz to represent Mr. Lewls.

Plaase contacl me with any ﬁuestiuns.

Steve
(please Fthat there is a typo In the concluding line of my 08/23/18 letter: “he will communicate with me” inaccurately

omitted the word "not*)

V] ROGERS
MASTRANGELD

C | CARVALHO &
MITCHELL

Stephen H. Rogers, Esq.

RCGERS, MASTRANGELD, CARVALHC & MITCHELL
708 South Third Street

Las Vegas, Nevada 89101

Telephone: [702) 383-3400

Facsimlle: {702) 384-1460

Emali: 5rogers@rmcrnlaw.-:nlm

This messase and any fllefs) afl altachmantls) rransnitted herewith are conlidentlal, Inkended for the named reciplent enly, and may
contain inlormation that Is a trade seeret, propeletary, pratected by attorney work product doctrine, subject to aorney-client
priviiege, or is oltherwise pratected against unauthorized use or disclosure. This messagze and any file{s} of altachment{s] transmitted
herewith are based on a reasanable expeclation of privacy consistent with ABA Fermal Qpinlon He, 98-413, Any disclesure,
distribution, copylng, or use of this information by amyona other than the intended recipient, regardless of address or reuting, is
strictly prohibited. |f you recetve this missage in ereor, please advise the sender by imemedfate reply and delete the origlnal message.

Thank you.

From: Caralyn Mangund 3yao

Sent: Friday, September 07, 2018 7:55 AM

Ta: Thomas Chrstensen <thomasc@injuryhelpnow.coms; Steve Rogers <sragers@rmemiaw.com; breenarntz@me.com
Cc: Receptlon <receptlonlst@Injuryhelpnow.cam:

Subject: RE: Gary Lewis

000592

000592
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M ROGERS
MASTRANGELD
C CARVALHO &
| MICHELL

Carobyn Mangundaydo

Legal Assigtant to Stephen H. Rogers, Esq., Bert O. Mitchell, Esq, & William C, Mitchell, Esq,
ROGERS, MASTRANGELO, CARVALHO & MITCHELL

700 South Third Streel

Las Vegas, Nevada 89101

Telephone: (702) 383-3400

Facsimile: (702) 384-1460

Emﬂ.“ CELACII P TR LY W A (—*rm.. (L0141

Nolles of Canfideniallny:

This c-mall, and any altachoienss theretn, bs intended only [or use by 1be oddresses(s) named hercin snd may contain legnlly priviteged andior
confidentlal [nfaumatlon. [€ yow are net e dnlemded rechplent of thix e-mall, yow s hersby notified that any disaminailon, disrihtlon or copying
of th's e=mmlk, snd amy puachmenix thernin, [s stricily probdblted. [Fyow teve recetved this esmall Lo error, plesse tmmedininty noilfy ma by gmail
{by replying to this mexege) or wlephore (noled above) and pamanenily defeio the original ard amy copy of any e-roafl and any porintout

thereoll. Thank youo e yous cooprration with repent (o this malter.

Ty
From: Thamas Christanean [mallto:thomase@infurvhelpnow,com)
Sent: Thursday, Saptember 08, 2012 5:48 PM

To: Stave mmumwrmw
€c: Cambyn Mangundayao CmAnEunday; e faw.com>; Recaption <feceptonist@infurvhalnnow.coms
Subject: Gary Lewls \

Stephen,

What is the date of your'letter and how was it delivered? We do not have that lefter. Please forward it to

us. Given your dual represemation of UAIC and Mr Lewis and that you feel commmuniontion with Mr Lewis
through my office is not acceptable we think it berter to allow Breen Atz to represant Mr Lewla’s interest in
these two actlons as indépendent counsal. Could you make a request thal UAIC pay for independen
caunsel? Thank you.

N
Tommy Christensen - {
Christansen Law Offices ;

' -“i.-.':-:-'i;;_:;
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Elactronically Filed
9M13/201E 12:26 PM
Steven O, Grierson

CLERK OF THE CO . '
STP] (CIV) Cﬁ&w‘ﬂw |

David A, Stephens, Esq.

Nevada Bar No. 40902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702} 656-2355
Facsimile: (702) 656-2776

Emarl: dstephens@sgblawiirm com

Atftomey for Chevenne Nalder
DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, )
Plaintiff, g Case No. A-18.772220-C
V. % Dept. No. XXIX
GARY LEWIS, %
Defendant. g
)
STIFULATION TO ENTER JUDGMENT
Dhate: nfa
Time: nfa

Ciary Lewis, through his altorney, E Breen Amtz, Esq., and Cheyenne Nalder, through her
attorney, David A Stepherns, Esq., to hv::re;:bj? stipulate as follows:

1. Gary [ewis has been continumxisl}r absent from the Siate of Nevada since at least 2010,

2. Gary Lewis has not been subject to service of process in Nevada since at least 2010 to the
present.

3. Gary Lewis has been a resident and subject w service of process in California from 2010
tn the present. ;

4. Plaintiff oblained a judgment against GARY LEWIS which was entered on, Aupgust 26,
2008. Becau.se the statute of limitations on the 2008 jodgment had been tolled as a result of GARY
LEWIS* shsence from the State of Nevada pursuant o NRS 11.300, Plaintiff obfained an amended
judgment that was entered on May 18, 2018. '

5. Plaintiff filed an acticn on the judgment under Mandlebaum v. Gregovich, 50 F. 849, 851

T

Case Mumber: A-18-772220.C

000595:
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10
11
12
13
14
15

15

17
18
18
20
21
22
23
24

23

26
27
28

(Nev, 1897), in the alternative, with a perémnal mjury action should the judgment be invalid.

does not want to incur greater fees or damages.

interest minus the payment of $15,000.00 and without additional damages, altorney fees or costs.

Plaintiff i3 also willing to accept the fudgment so caloulated as ihe resulfing judgment of the

| $3,500,000.00, plus interest through Septé'mber 4,2018 0f $2,211,820.41 minus $15,000.00 paid for

= - S =T V. T - W 1

paid in full,

6. Gary Lewis doe not believe there is & valid statute of limitations defense and Gary Lewis

7. Cheyenne Nalder is willing to allow judgment ta enter in. the amaount of the judgment plus
alternatively pled injury claim.  Plaintiff w%Jr,'ilI not seek additional attomey fees from Defendart.

8. The parties stipulate to a jﬁdgment it favor of Cheyenne Nalder in the sum of
a total judgment of $5,696.820.41, with interest thereon at the Iegal rate from Septernber 4, 2018, unti]

9. The attached judement may be signed and entered by the Court,
Dated this_| 4day of September, 2018

e I

David A, Stephens, Bsg, E ﬂf"r’éﬁ’n Arntz, Fsf, ;
I| Nevada Bar No. 00902 _ Nevada Bar No, 03853

Las Vepaz, Nevada 89130 ! Attormey for Gary Lewis
Attorney for Cheyenne Nalder

Stephens & Bywater i 3545 Mountain Vista, #8
3636 North Rancho Drive Las Vegag, NV 2120

AP
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David A. Stephens, Esq.

Newvada Bar No, 00902

Stephens & Bywater, P.C.

3636 North Rancho Drive

Las Yepgas, Nevada 89130
Telephone: (702} 656-2355
Facsimile: (702} 656-2776

Email: dstephensi@sgblawiirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDEER, )
Plaintiff, % Case No. A-~18-772220-C
Vi, % Dept. No. XXX
GARY LEWIS, %
Defendant. %
)
JUDGMENT
Daie: nfa
Time: n/a

Pursuant to the stipulation of the parties, and good cause appearing therefore,

ITIS HEREBY ORDERED, ADTUDGED AND DECREED, that Plaintiff Cheyenne Nalder
have and recover judgment from Defendant Gary Lewis in the sum of three million live hundred
thousand dollars, ($3,500,000.007, plus prejudgment interest through September 4, 2018 in ihe sum
of two million two hundred eleven thousand eight hundred twenty and 41/100 dollars,
($2,211,820.41), minus fifteen thousand dollars ,(§15,000.00), previously paid to Cheyenne Nalder,
H

i
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11
12
13
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15
16
17
18
19
20
21
22

24
23
26
27
28

for & total judgment of five million six hundred ninety six thousand eight hundred twenty and 41/100
dollars, {$3,696,820.41), with interest thereoﬁ atihe legal rate from Sepleraber 4, 2018, until paid in
full. _

DATED this  dayof September, 2018.

DISTRICT JUDGE

Submitted by:
STEPHENS & BYWATER, P.C.

DAVID A. STEPHENS, ESQ).
Newada Bar No. 00902

3636 North Rancho Drive

Las Vegas, Nevada 82130
Attorneys for Plaintiff
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Thomas Christensen, Esq.
Nevada Bar No. 2326

1000 8. Valley View Blvd.

Las Vegas, Nevada 82107

T: (7023 §70-1000

F. (702) 870-6152
courtnotces@injuryhelpmow,com

THIRD PARTY COMPLAINT

Comes now Cross-claimant/Third-party Plaintiff, GARY LEWIS, by and through his
attormey, Thomas Chosiensen, Heq. and for his Croze-Claiin/Thind perty complaint against the
cross-defendant/third party defendsnts, United Automobile Insurance Co., Randall Tindall,

Eszq., and Resnick & Louis, P.C., for acts and omissions committed by them and each of them,

Case Mumber: A-18-F72220-C

Electronically Filed
102472014 1:358 PM
Steven D. Griersan

CLEEDF THE ccﬁr

Attorney for Third Party Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
Cheyenne Nalder )
Plainfiff, ) CASENO. A-TE-772220-C
- ] DEPT NO. XXIKX
)
Gary Lewis, )
Defendant. )
)
United Automobile Insurance Commpany, )
Tntervencr, )]
)
Gary Lewis, }
Third Party Plaintift, }
V. )
)
United Automobile Insurance Company, )
Randall Tindall, Esq. and Resnicle & Louis, P.C, )
and DOES I through V, )
Third Party Defendants. )
)
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as a result of the finding of coverage on October 30, 2013 and mere particnlarly states as

follows:

1. That Gary Lewis was, ot all times relevant to the infary lo Cheyenne Nalder, a i

resident of the Connty of Clark, State of Nevada, That Gary Lewis then moved his residence to
California at the end of 2008 and has had np presence for purposes of service of process in
Mevada gince that date,

2, That United Awutomobile Insurance Cornpany, hereinafter refemed 1o as “IFALC™,
was at all tmes relevant to this acfion an insurance company doing business in Las Vegas,
Nevada,

3. That third-party defendant, Randail Tindall, hereinafter refarred to ag “Tindall,”
was and is at all times relevant to this action an attomey licensed and prachicing in the State of
Nevada. At all times relevant hereto, third-party Defendent, Resnick & Loufs, B.C. wasand is a
law firm, which employed Tindall and which was and is doing business in the State of Nevada.,

4, That the frue names and capacities, whether individual, corparate, partnershin,
associate or otherwise, of Defendants, DOES I thvough V, are unknown to cross—claimant, who
therefore sues said Defendanis by such fictitious names. ecross-claimant jg informed and
believes and thf:mc.m alleges that each of the Defendants designated herein as DOE is
reiponsible in some mémner for the events and happenings refemred to and caused damages
proximately 1o cross-claimant as herein alleged, and that cross-claimant will ask leave of this

Court to amend this erogs-claim to insert the troe names and capacities of DOES I through V,

- when the same have been ascertained, and to join such Defendants in this action,

5. (ary Lewis ran over Cheyenne Nalder (barn April 4, 1998), a nine-year-old girl
at the time, an July 8, 2007,

a. This in¢ident occurred on private property.

000601
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7. Lewis maintained an auto ineurance policy with United Auto Insurance

Company {“TAIC™), which was renewable on a monthly basis,

B. Refore the subject incident, Lewis received a statement from UAIC instructing

him that hig renewal payment was due by June 34, 2007

9. The renewal statement also ingtructed Lewis that he remit payment prior to the
expiration of his policy “[t]o avoid lapse in coverage.”

10. The staternent provided June 30, 2007 as the effective date of the policy.

11, The statement also provided July 31, 2007 as the expiration date of the policy.

12,  On July 10, 2007, Lewis paid UAIC to remew his auto policy. Lewis’s policy

limit at this time was $15,000.00.

I3.  Pollowing the incident, Cheyenne’s father, James Nalder, extended an offer to |

UAIC to settle Cheyenne’s injury claim for Lewis®s policy limit of $15,0060.00.

14, UAICnever informed Lewis that Nalder offered to settle Cheyenne’s claim.

15, UAIC never filed a declaratory relief acGon.

16,  UAICrejected Nalder’s offer.

17, TIAIC rejected the offer withoue doing a peoper investigation and claimed that
Lewis was not covered under his insurance policy and that he did net renew his policy by June
30, 2007.

15,  After UAIC rejected Nalder’s offey, James Nalder, on behalf of Cheyenne, filed a
lawsuit against Lewis in, the Nevada state cowt.

19 UAIC was notified of the lawsuit but declined to defend Lewis or file a
dec:laﬁtory relief action regarding coverage,

20.  Lewis failed to appear and answer the corplaint. As & result, Nalder obtained a

default judpment against Lewis for $3,500,000.00.

0006Q2
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21.  Notice of entry of judgment was filed on August 26, 2008.

22, Oxn May 22, 2000, Nalder and Lewis filed suit against UAIC alleging breach of
contract, an acton on the judgment, breach of the fmplied covenant of good faith and fair
dealing, bad fajth, frawd, and violation of NRS 686A.310.

23,  Lewis assigned to Nalder his right to “all fands necessary to satisfy the
Judgment.” Lewns left the state of Nevada and located in California poor to 2010, Neither Mr.
Leswis nor ényme on hig behalf has been gubject to service of process in Nevada since 2010.

24, Once UAIC removed the underlying case to federal distict court, UAIC filed a
tnotiom for surnmnary judgmment as to all of Lewis’s and Nalder’s claims, alleging Lewis did not
have insyrance coverage on the date of the subject collision.

25, The federal district court granted UAIC’s suromary judgment motion becanse 1€
determined the insurance cantract was not ambiguous as io when Lewis had (o malee payment to
avoid a coverage lapss.

26,  Nalder and Lewis appealed to the Ninth Cirenit. The Ninth Cireuit reversed and

" remanded the matler becanse Lewis and Nalder had facls to show the renewal statement was

ambiguous regarding the date when payment was required to avoid a coverage lapse.

27, On remand; the district eowt entered jodgment in favor of Nalder and Lewis and
apainst UATC on October 30, 2013, The Coutt concluded the renewal statemnent wis ambiguons
and therefore, Lewis was coversd on the date of the incident hecauss the court congted this
ambiguity against UAIC.

2% The district court alsn detamined UAIC breached ifs duty to defend Lewis, but
did not award damages becawse Lewis did not incor any fees or costs in defense of the Nevada

gtale court aciioT.
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29, Based on these conclusions, the district court ordered UAIC to pay the policy
limit of $15,000.00.

30,  UAIC made thiee payiments on the judgment: on June 23, 2014, on Jume 25, 2014,
and on March 5, 2015, bul made no effort to defend Lewis or relieve him of the judgment

against him.

31, UAIC knew that a primary liability insurer's duty to jts insured continnes from |

the filing of the ¢laim untl the duty to defend has been discharged.

32, UAIC did an unreasonable investigation, did not defend Lewis, did not atternpt to !

resolve o relieve Lewils from the judgment against him, did not respond to reasonable

opportunities to settle and did nof carnmunicate oppartanities to setle to Lewis,

33. DBath Nalder and Lewis appealed fo the WNinth Cirenit, which ulfimately led to
certification of the first question to the Neyada Supreme Courl, namely, whether an insurer that
breaches its duty to defend is liable fior al] fareseeable consequential damages to the bireach.

34, After the first certified question was fully briefed and pending before the Nevada
Supreme Court, UAIC ernbarked on a new strategy puting their interests ahead of Lewis’s in
order to defeat Nalder’s and Lewis’s clalms against UATC,

35, UAIC mischaractetized the law and brought new facts info the sappeal process that
bad not been part of the undeilying case. UATC brought the false, frivolous and groundless
claim that neither Nalder nor Lewis had stapding to maintam a lawsoit against UAIC without
filing = renewal of the judgrent pursuant to NES 17 214,

36, Bven though UAIC kmew at this point that it owed a duty to defend Gary Lewis,
UAIC did not undertale to mnvestipate the fachual basis or the legal grounds or to disenss this
with Gary Lewis, nor did it seelr declaratory relief on Lewis's behalf regarding the statute of

limitations on the judgment.

000604
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7. All of hese actons would have been atfempis to protect Gary Lewis.

18,  UAIC, instead, tried to profect themselves and harm Lewis by filing a motion io
disrniss Gary Lewis® and Nalder’s appeal with the Ninth Circuit for lack of standing,

39, This was not something brought up in the tial cowrt, ot only in the appellate
caurt for the first time.

40,  This action could leave Gary Lewis with a valid judgment agamst him and no
cause of aclion against TATC.

41.  UAIC ipnored all of the folling stamtes and presented new evidence into (he
appeal process, avguing Malder’s underlying $3,500,000.00 jmdgment agajnst Lewis is not
enforceable because the six-year statute of limitation to institute an action ipon the judgment or

to renew the judgment pursyant to NRS 11.150(1)(a} expired.

42, As a result, UAIC contends Nalder can no longer recover damages above {he !

$15,000.00 policy limif for breach of the comfractual duty to defend. TTAIC admits the MNalder
judgment was valid at the time the Federal District Cowt made its deciston regarding damages.
43, The Ninth Circuit conchided the parlies failed to identify Nevada law that

conclusively answers whether a plaintiff cen recover consequential damapges based on a

| judgment that is over sit years old and possibly expired.

44, The Ninth Cirewit was also onable to delemmine whether (he possible expivation of
the judpment reduces the consequential damages to zeto aor if the damages should be calenlated
from the date when the suit against UAIC was initiated, or when the judgment was entered by
the frial court.

45.  Both the suit against UAIC and the judgment against UATC entered by the trial

conrt were done well within even the non-lolled statnte of limitations.
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46.  Bven though Nalder beiieved the law iz clear that UJAIC is bound by the

judgment, regardless of ite comtinued validity agamst Lewis, Naldeg took action in Nevada and

California to demonstrate the cantinned validity of the underlying judgment against Lewis.

47,  These Nevada and Califarnia state court actions are further harming Lewis and
Nalder but were undertaken to demonstrate that UATC hag again fried to escape respongsibility
by maling misrepresentations to the Federal and State Courts and putting their interests ahead
of their insured’s. .

48.  Cheyenne Nalder reached the age of majority on Agril 4, 2016,

49,  Nalder hired David Siephenz to obtain & new udgment. First David Stephens
obtained an amended judgment in Cheyenne’s name ag a result of her reaching the age of
inajomity.

50.  This was done appropriaicly by demonsirating to the cowrt that the judgment was
still within the applicable stabute of limitations.

51. A separate aclion was then (iled with three distinct causes of action pled in the
altepative. The first, an aclion on the amended judpmment to obtain 2 new fudgrment and have
the total principal and post judgment interest reduced to judgment so that interest would now
run on the new, larger principal emount. The second aliemative action was one for declaratory
relief -as to when a renewal 1oust be filed base an when the statote of limitstions, which is
gubfect to tolling provisions, s mnming con the judgmant.. The third catse of action was, shonld
the court determine that the judgment is invalid, Cheyenne broupht the injury claim within the
applicable statnfe of limitations for infury claims - 2 years after her majority.

52.  Nalder also retained California counsel, who filed a judgment in California, which
has a ten year statute of limifations regarding actions on a judgoent. INaldﬂr maintains that all

of thege actions are unnecessary o the questions an appeal regaading UAICs liability for the
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judgment; but ot of an sbundance of caubon and to maintain the judgment against Lewis, she

brooght them to demensirate the actnal way this issue should have been litigated in the State

Court of Nevada, not at (he tail end of an appeal.

53,  UAIC did not discuss with its insored, GARY LEWIS, his proposed defense, nor
did it coardinate it with his counsel Thomas Christensen, Esg.

54.  UAIC hired attorney Stephen Rogers, Bsg to represent GARY LEWIS,
misinforming himn of the factual and legal basis of the representaton. This resulted in s number
of imnproper, contacts with a represented client.

55.  Thomas Christensen explained the pature of the conflict and Lewis’s concern
regarding a frivolous defense puf forth on his behalf. If the stafe court judge 15 fooled into an
irmproper uling that then has to be appealed in arder to get the correct Jaw applied damage
could occur to Lewis dming the pendency of the appeal.

56. A similar thing happened mn another case with a frivolous defense put forth by
Yewis Brisbois. The irial judge former har counsel, Bob Bare, dismissed a complaint
erransonsly which wasn’t reversed by the Nevada Suprerne Cowrt unfil the damage from the

erraneons decigion had already occured,

- 57, UAIC's stratepy of delay and misvepresentation was desipned fo benefit TIATC,

but harm GARYY LEWIS,
58 Inorder to evahuts the benefits and burdens to Lewis and likelihood of success of

the course of action proposed by UAIC and each of the Defendants, Thomags Christensen asked

for communication regarding the proposed course of action and what research suppoarted it It |

was Tequegted that this cornmunication go through Thomes Christensen’s office becanse that

was (rary Lewis’s desire, in arder to receive counsel priar to embarking on a course of action.

- 0006Q7.
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53 Chrstensen informed Siephen Rogers, Esq. that when Gary Lewis felt the
proposed course by UAIC was not just a frivolous delay and was based an sound legal research
and nint just the opinton of UATC's counsel, that it could be pursued.

60,  Stephen Rogers, Bsq. neser adequately responded fo requests.

6l.  Imstead, UATC obtmned comfidential client communications and then misstated
the cantent of these comnmunications io the Court. This 1.la.ras for TATC's benefit and again
harmed Gary Lewis.

a2z, UAIE, without notice o Lewis or any attorney representing him, then filed two
molions to intervene, which were haoth defeclive in service on the face of the pleadings.

63. . In the motons to inervens, UAIC claimed that they had standing because they
would be bound by and have to pay amy judgment entered against Lewis.

g4. - In the molons to infervens, UAIC frandulently claimed that Lewis refused
representalion by Stephen Rogers.

65.  David Stephens, Esq., counsel for Nalder in her 2018 action, ihrough diligenee,
discovered the filmge on the court website. He contacted Matthew Douglas, Esq., described the
lack of service, and agked for additional time to file an OppOSian.

66,  These actions by UAIC and counsel on its behalf are a violation of NEPC 3.5A.

&7.  David Stephens thereafter filed oppositions and hand-delhivered courtesy copies to
the court. TAIC filed replies. The matter was fully heiefed befire the in chambers “heaing,”
but the court granted the motions citing in the mimrted order that “no opposition was filed.”

68.  The pranting of TTATC's Mofion to Intervene after jndgment is confrary ta INRS
12.130, which states; Intervention: Right to infervention: procedure, determinaiion and costs;

exception. 1. Except as otherwise provided in subsection 2: (a) Before the trial ...
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£0.  These aclions by State Actar David Jones ignore due process, the law, the United
States and Nevada conatilutional rights of the parties. The court does the bidding of ingurance
defense counsel and clothes defense counsel in the color of state law in violation of 42 USCA
section 1983,

0. David Stephens and Breen Aintz worleed oat a seiflement of the action and
signed a stipulaliem. This stipulation was filed and submitied to the court with a judgment prior
to the “hearing” on UATC s Impraperly served and groundless motions to intervene.

71.  Instead of signing the judgment and ending the lilipation, the court asked for 2
wet signed stipulation as a method of delaying signing the stipulated judgment.

72.  This request was complied Wlth pricr to the Septemnber 19, 2018 “hearing™ on the
Motim to Intervens, The judge, withouot reason, Tailed to sign the judgment resolving the case.

73. . Instead, the judge pranted the Motion to Intervene, fraudulenily claiming, in a
minute order dated Sepiember 26, 2018, that no opposition had been fled.

74.  Randall Tindall, Bsq. filed unauthorized pleadings on behalf of Gary Lewis an
Septernber 26, 2018.

75, UAIC hired Tindall fo further its strategy to defeat Nalder and Lewis’ claims.
Tindall agreed fo the representation despite hir knowledge and understanding that this stralegy
armoanted to fraud and required him to act apainst the best interests of ms “cliend” Lewis.

76.  Tindall mischameterized the law and filed documents desigmed fo mislead the
Court and benefit UAIC, to the detriment of Gary Lewis.

77, These three filings by Randall Tindall, Bsq. are almost identical 1o the filings
proposed by UAIC in their motion to intervene.

78.  Gary Lewis was not consulted and he did not congent to the representation.

79, Gary Lewis did not anthorize the filings by Randall Tindall, Esq.

11
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80.  (Gary Lewis himeelf and his attorneys, Thowpas Christensen, Eeq. and E. Breen
Arntz, Eaq., bave requested that Tindall withdraw the pleadings filed fraudulently by Tindall, -

21.  Tindall has refused to comply and continves to violate ethical rules regarding
Gary Lewis.

82.  Gary Lewis filed a bar complaint againzt Tindall, but State Actars Daniel Hooge
and Phil Pattse dismissed the complaint claiming they do not enforce the ethical niles if there is
litigation pending.

83,  This is a false statement as Dave Sicphens was mvesligated by this same state
actor Phil Pattes while he was cunrently representing the client in ongoing liligafion.

84 The court herein signed an, order pranting .iIIIEI'VEﬂﬁDﬂ while still fafling to sign
the fudgment resolving the case.

85, TIAIC, and each of the defendants, and each of the state aciors, by acting in
concert, intended to accomplish an unlawfnl objective for the pwpose of harming Gary Lewis.

%6.  Gary Lewis sustained damage resulting from- defendanfs” acts i incuming
attormey fees, lifigalion costs, logs of claims, delay of claims, judmment apainst him and as moe
fully set forth below,

87.  Defendants and each of ﬂ:rm acting under color of ;mte law deprived plaintiff of
righis, privileges, and immunities secured by the Censtitution or laws of the United Stafes.

88 Guary Lewis has duly performed all the conditions, provisions and tems of the

apreements ar policies of insurance with TAIC relating to the claim against him, has furnished !

and delivered to UAIC fll and complets particulars of said loss and has fully complied with all |

the ywovisions of said policies ar agreements relating to the giving of notice as to said loss, and
has duly given all other notices requited to be piven by Gary Lewis under the terms of such

policies ar agreements.

11
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39,  That Gary Lewis had to sue UAIC in order lo get protection nnder the policy.

That UAIL, and each of them, after being compelled to pay the policy limit and found to have
failed to defend its ingured, now frandulently claims to be defending him when in fact it is
confinning Wb delay investigaling and processing the claim; not responding promptly to requests
for settlement; doing a one-gided investigation, and have compelled Gary Lawis to hire counsel
to defend himself from MNalder, Tindall and UATC. Al of the above are unfair claims
setflement practices as defined in N.R.S, 686A 310 and Defendant has been damaged in an
amonnt in exeess of Ten Thousand Dollas ($10,000.00) as a resalt of UAICS delay o seitling
and frauduilently Litipating (his matter.

‘90,  That UAIC failed to settle the claim within the policy limits when given the
opportunity to do go and then cumlz;nunﬂad that etror by making frivalous mnd fravdolent claims
and represented to the court that it would be bound by any judgment and is therefore reeponsible
for the fll extent of any adgment against Gary Lewis in this actian.

91.  UAIC and Tindall’s actons have imterfered with the settlement agreement Breen
Ammiz had negotiated with David Stephens and have cansed Gary Lewis o be ﬁJ;ﬂler damaged

92.  The actiona of UAIC and Tindall, and each of them, in this matter have been

fraudulent, malicious, oppressive and in conseious disregard of Gary Lewis’ rights and therefore

Gary Lewis is entitled to punitive demages in an amount in excess of Ten Thousand Dollars
(310,000,001,

93.  Upon information and belief, at all times televant hereto, that all Defendants, and
cach of them, whether individual, carporate, associate or otherwise, wera the officers, dirsctors,
brokers, apents, contractors, advisors, servants, partners, joint venturers, employees andfor

alter-egos of their co-Defendants, and were acting within the scope of their authorify as such

12
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agenby, contractars, advisots, servanis, partners, joint venhmers, employees and/or alter-cgos
with the permission and consent of their co-Defendant.

54,  That during their investigation of the claim, UAIC, and each of them, threatened,
mtimidated and harassed Gary Lewis and his CGIU;J.SE.L

95, Thai the invesiigation conducted by UAIC, and each of them, was done for the
purpose of denying coverage and not to objectively investigate the facts,

%96,  UAIC, end each of them, failed to adopt and implement reasomabls standards for
the prompt inveshigation and processing of claims.

97.  That UAIC, and each of them, failed to affirm or deny coverage of the claim
within a reasonable tme after proof of loss requirements were completed and submuitted Ey
Gary Lewis.

98.  That UAIC, and each of thein, failed to effectuate a prompt, fair and equitable
setilement of the claim after liabilify of the insured beceme reasonably clear.

99, That UAIC, and each of them, filed to mromptly provide to Gary Lewis a
reasanable explanation of the basis in the Policy, with respect to the facts of the Nalder claim
and the applicable law, for the delay in the claim or for an affer to setile or compromise the
claim. |

100. That because of the improper conduct of UAIC, and each of them, Gary Lewis
Waé forced to hire an aftormey.

101, That Gary Lewis has suffered damagas}. as a result of the delayed investigation,
defense and payizent on the ¢laim.

102,  That Gary Lewis has saffered anxiety, worry, mental and emotional disiress as a

result of the conduct of JAIC, and each of the Defendants.

13
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103. The conduect of UAIC, and each of the Defendants, was oppressive and malicicus
and done in conscious disregard for the rights of Gary Lewtis.
104, UAIC, and each of them, breached the contract existing between UAIC and Gary
Lewis by their actions set forth above which include but are not limited to:
a. Um‘easumble conduet in Investigating the loss;
b. Unreasonable failure to affirm or deny coverage for the loss;
¢. Umnreasonable delay in making payment on the loss;
d. Failure to make a promypw, fair and equitable setflement for the loss;
. Umrcasonably coropelling Gary Lewis to retain an attomey before affording coverage or
makKing payment on the loss;
f. Failing to defend Gary Lewis;
- g, Fraudalent and frivelous liigatiom tactics;
h. PBiling false and fraudnlent pleading;
i. Comspiring with others io file false and fraudaolent pleadings;
a1. As a proximate result of the aforementioned breach of confrack, Gary Lewis has
suffered and will continne to suffer in the future damages as a result of the delayed payment on
the claim n a pras;utly unageerfained amount. Gary Lewis prays leave of the cowt to msert
thoge fipures when such have been fully ascertained.
92.  As a further proximafe result of the aforementioned breach of contract, Gary
Lewis has suffered anxiety, worry, mental and emotional distress, and other incidental damages
and out of pocket expenses, all to their general damage in excess of $10,0000.
93.  As a further proximate result of the afaremnentioned breach of comract, Gary
Lewis was compelled to refain legal counsel to prosecute this claim, and UAIC, and each of

them, are liable for attomey’s fees reasonably and necessarily incurred in connection therewith,

14
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94, That UAIC, and each of them, owed a duty of good faith and fair dealing %
i

a5, That JAIC, and sach of the them, breached the covenant of good faith and fair |

irplied in every cantract.

dealing by their actions which include but are not limited to:
a. Utweasonable canduct in invesligating the Joss;
b. Unreasonable failiure to affinn or deny coverage for the loss;
¢. Umeasonable delay in maling payment on the loss;
d. Failure to make a prompt, fair and equitable settlement for the Toss,
s, Umeasonably compelling Gary Lewis to retain an attorney before affording coverage or
making payment on the loss,
f. Failing to defend Gary Lewis;
g. Fraudulent and frfvolous litigation tackica;
h. Filing false and frandulent pleadings;
i Conspiring with others to file false and fraudulent pleadings;
96.  As a proximaofs result of the aforemeniioned breach of the covepant of good faith
and fair desling, Gary Lewis has suffered and will continue to saffer in the future damages 45 a .E
result of the delayed payment an the claim in a presently unascertained amount. Gary Lewis
prays leaye of the court to ingeit those figures when such have been fully ascertained.
o7 As a further proximate resull of the aforernentioned breach of the covenant of
pood faith and fair dealing, Gary Lewis has suffered anxiety, worry, mental and emetional
" digtress, and other incidental damages and ont of pocket expenses, all to their geperal damage in ;
excess of § Iﬂ,ﬂﬂﬂ{}:
98.  As a further proximate result of the aforementioned breach of the covenant of ||

oood faith and fair dealing, Gary Lewiy wag compelled to retzin logal counsel to prosecute this |}

15
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claitn, and UAIC, and each of them, are liable for their attorney’s fees 1casomably and

necessarily incurred in connection therewith,

899,  The condnct of TTAIC, and each of the Defendants, was oppreseive and malicious |

and dome in congcious distepard for the rights of Gary Lewis, and Gary Lewds is therefore
eniifled to punitive damages.

100. © That UAIC, and each of the Defendants, acted unreasonably and with knowledge

that there was no reasonable basis for their conduet, in their actons which include bt ae not

limited to;
a. xUmeas:}nablc canduct in mmvesfigating the loss,
b. Unreasanable failure to affitm or deny coverage for the loss;
¢. Unreascmable delay in.rr:;ﬂk:ing payinent on the [oss;
d. Failure to make & prompt, fair and equitable settlement for the loss;
e. Tnreasonably compelling Gary Lewia fo retain an attorney before affording coverage or
malang payment on the loss;
f. Fa.ilingltu defend Gary Lewir,
g, Fraudulent and frivolous [itigation tactics;
b, Filing false and fraudulent pleadings;
i Cnnﬂptnng with others to file false and fraudulent pleadings:

101.  As a proximate result of the aforementioned breach. of the covenant of good faith

. and fair dealing, Gary Lewis has suffered and will continne to suffer in the future damages as a

result of the delayed payment on the claim in a presently unascertained amount. Gary Lewis
prays leave of the court to insert those figures when such have been fully asconained.
102.  As & further proximate result of the aforemeniioned breach of the covenant of

good faith and fair dealing, Gary Lewis has suffered anxiety, woity, menial and emolional

1é
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distress, and other incidental damapes and out of pocket expenses, all to their general damage m

excess of $10.0000.

103, Ag a further proximate result of the aforementioned breach of the covenant of

pood faith and fair dealing, Gary Lewis was compelled to retain legal connsel to prosecute this

claitn, and UAIC, and each of them are lieble for their aftorney’s fees reasonably and

necessarily inourred i connection therewith,

1M, The conduct of TAIC, and each of the Defendants, was oppressive and malicions

and done in conscious disregard far the rights of Gary Lewis, and Gary Lewis is therefore

enfitlad to punitive damages.

105.  That UAIC, and sach of thein, violated NRS 6864.310 by iheir actions which

include but are oot Hmited -

2, Unreasanable conduct in investigating the logs,

b,

Uméasumblc failure to affiom, or deny eoverage for the loss;
Unreasonable deiay in making payment on the loss;

Fajhne to male a prompt, fair and equitable settlement for the loss;

Utreasonably compelling Gary Lewis to retain an attorney before affording coverage ot

maling payment an the loss;

Failing to defend Gary Lewis;

Fravdnlent and frivolous ltigation tacties;
Filing false and fraudulent pleadings;

Conspiring with others to file false and frandulent pleadings;

106. As a ptoximate resolt of the aforementioned wiolation of NRS 686A.310, Gary

Lewds has suffered and will contnie to saffer i the fiture damages as a result of the delayed

17
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payment on, the claim in a presently unascertained amount. Gary Lewis prays leave of the court :

to insert thoss fipures when such have been fully ascertained.

107.  As a further proxirale result of the aforementioned violation of INRS 6864310,
Gary Lewis has suffered anxiety, womy, mental and emotianal distress, and other inciderntal
damages and out of pocket expenses, all to his general damage in excess of $10,0000,

108,  Asg a further proximate result of the afarementioned violaiion of NRS 6864 310,
Cary Lewis was compelled to retain legal counsel to prosecute this claim, and UAIC, and each,
of them, are liable for their attormey’s fees reasonably and necessanily incurred in conneciion
therewith.

| 109. The conduct of UJATC, and each of them, was oppressive and malicious and done
in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore entitled to
punitive damages. |

110, That UAIC, and each of them, had a dity of ressonable care in handhng Gary
Lewis' claim,

111. That at the time of the accident herein cotnplained of, and immediately i
thereto, TAIC, and each of them, in breaching its duty owed to Gary Lewis, was negligent and
careless, inter alia, in the following particulars: -

a4, Unreasangble conduct in investigating the loss;

b, Thweasanable failure to affirtn ar deny coverage for the loss;

¢. Unreasonable delay in making paymeirt on the loss;

d. Failure to make a promp, fair and equitable settlement for the loss;

e. Unreasonably compelling Gary Lewis to retain an attorney before affording covernge or
making payment on the Joss;

f. Failing to defend Gary Lewis;

1%
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£. Hmdﬂmt and frivolous litigation tactics;
b, Filing falze and faodulent pleadings;
i. Conspiring with others to file false and fraudulent pleadings;

112, As aproximate result of the afaremeniioned negligence, Gary Lewis has suffered
and will contime to suffer in the fohwre damapes as a result of the delayed payment on the tlaim
in a presently unascertained amount. Plaintiff prays leave of the court to insert those figures |
when such have been fully ascertained.

113.  As a further proximate result of the aforementioned negligence, Gary Lewis has
suffered amxiety, worry, mental and emotional distress, and other incidental damages and ouf of
pocket expenses, all to hiy general damage in excesy of $10,0000,

114.  As a further provimate result of the aforementiemed negligence, Gary Lewis was _
compelled to retain legal counsel to prosecute this claim, and UAIC, and each of them, is liable
for his attomey’s fees reasonably and necessarily incurred in connection therewith.

115. The conduct of UAIC, and each of them, was oppressive and maljcious and done
in conscious disregard for fie rights of Gary Lewis, and Gary Lewis are therefore entitled to
punilive damapges.

116. The afarementioned ections of UAIC, and each. of them, constitute extreme and
outrageous condoct and were performed with the intent ar reasonable knowledge or reckless
digregard that such actions would cause severe emotional harm and distress o Gary Lewrs.

117.  As a proximate result of the aforementioned intentional infliction of emotional
- distress, Gory Lewis has suffared severe and extreme anxiety, warry, mental and emotional
distress, and other incidental damages and out of pocket expenses, all to his general damage in

excess of $10,0000.

12

L

..000618




6T9000

118.  As a further proximate result of the aforementioned negligence, Gary Lewls was

compelled o retain legal counsel to prosecute this claim, and TJAIC, and each of them, are
liable for his attorney’s fees reascnably and necessarily inourred in comnection therewith.

119, The condnet of UAIC, and each of them, was oppressive and malicious and done

in conscions disregard for the rights of Gary Lewis and Gary Lewis is therefore cutitled to |

punitive damages.
i
]

I
120. That Randall Tindall, ag a resalt of being refained by UAIC to represent Gary)
Lewis, owed Gary Lewis the dub_} to exervise due care tvward Gary Lewis.

]
!
[
%
i
i
i
E

{21. Randall Tindall also had a heightened doly to use such sldll, pmdence, and;

diligrnce as other members of the profession commanly possess and exercise. : IF

F
122.  Randall Tindall breached the duty of care by failing to communicate with Gary,
:
Lewis, failing to follow his reasonable requests for settlement, case strategy and communication, |t

123, That breach caused harm to Gary Lewis including but not limited to anxieby,
emotiona)] disiress, delay, enhanced damages agaiost him.

124,  Gary Lewis was damaped by all of the above ag a result of the breach by Randall

i

|
WHEREFORE, Gary Lewis mrays judgment against UAIC, Tindall and each of |}

i

themn, as follows:
i L

1. Indemnnity for lossez under the policy including damages paid to Mr. Lewis, ]

attorney fees, interest, emoticnal distress, and lost income in an amount m excess of
$£10,000.00;
2. (General damages in a0, amount in excess of $10,000.00;

3 Punitive damages in an amount in excess of $10,000.00;

0
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4. Special damages in the amount of any Judgment ultimately awarded against him.

|
i
in favor of Walder phia any attomey fees, costs and interest. é
I
H

5. Attorney's fees; and
& Costs of suit;

7. For such other and further relief as the Court may deem just and proper.

pATED THIS L% day of ()¢ l—aL i, 2018.

) o f

L ! i /‘\ |
Thomas Christensen, Esq.
HNevada Bar No. 2326 i
1009 8. Valley View Blvd.
Las Vepas, Nevada 80107
T: {702) 870-1000
F: {702} 870-6152
courinoticesinjuyhelpnow.com
Attorney for Cross-Claimant
Third-party Plaintiff
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CERTIFICATE OF SERVICE

Pytsuant to NRCP 5(b) and NEFCR 9, I certify that I am an employee of
CHRISTENSEN LAW OFFICES and thet on this J4 day of (Jcb~ , 2018, 1 served a copy of
the foregoing Cross-Claim/Third Party Complaint as follows:

xx E-Served through the Court’s e-service system to the following registered recipients:

Randall Tindall, Esq.

Resnick & Louds

5925 W, Russell Road, Suife 225
Las Vegas, NV 89148
riindall{@rlattomeys.com
[belli@rlatiorneys. com
sortega-rose@attorneys. com

David A. Stephens, Esq.
Stephens, Gomley & Bywater
3636 North Rancha Drive
Las Vegas, NV 82130 -
dstephensi@sghlawdinm . com

Matthew J. Douglas

Afkin Winner & Sherrod
12117 South Rancho Ditve
Las Vegas, NV 89102
miouglas@awslawyers.com
vhall@awrslawyers.com
eservices(iawslawyers.com

E. Breen Amiz, Bag.
Newvada Bar No, 3853

5545 dhicuntain Vigta Ste. B
Las Vegas, Nevada 89120

breen@hreen.com.
P

An employee of CHRISTENSEN LAW OFFICES
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LA bbb

UNITED AUTOMOBILE INSURANCE COMPANY

NEVADA PERSONAL AUTOMOBILE POLICY -

United Automobile Insurance Company
P.O. Box 14950
Lag Vegas, NV 52114 - 4930

000623

.000623

WARNING:

Aoy person who knowiogly files a statement of clalm containing any misrspresentation or any false, incomplete or
misleading information may be guilty of a criminal aer pupishable uwnder slate ar federal law, or hoth, and may be

subject to clvil peaalties and MAY LEAD T0O THE DENIAT. OF A CLATM.

UAIC NV (3-07
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AGREEMENT
Policy Agresment
Definitions Used Throughout This Policy

PART I LIABILITY

Coveraps A- Liability Coverage Insuring Agreement
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PART ¥I1 - WHAT TO DO IN CASE OF ANY AUTO ACCIDENT OR LOSS

Maotice of Accident or Loss
CHher Duties
Car Damage

PART ¥II - LOSS PAYEE CLAUSE

il
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AGREEMLENT

We agree with you, in retmn for your premivm payment, o insure you subject to ihe terms of thiz pelicy. These policy provisians,
along with your application, the declarafions page and any applicable endorsements will constinte your policy of insurance. We will
insure you for the coverages and Limits of Liability for which a premium is shown in the Declarations of this policy.

DEFINITIONS USED THROUGHOUT THIS POLICY

(1) “We” "us,” and “onr® mean the Company providing this insurance,

{2} “You” and “your™ mean the Policyholder named in the Declarations and spovse if ving in the same household

{3} “Bedily injury” means bodily injury, sickness, disease or death.

{4} “Property damage” means damage o or deslroction of tangible property, including loss of its use,

{5} “Coar® means a licensed and cepisered antomobile of the private passenpger type designed for use ypon a public road. “Car” alse
means & vehicle with a load capacity of 1,500 ponmds or Jess of the pick-up or van type not used in any business. This definition
ghal! not melude:

(a) maborcycles, scooers, mopeds;

{b) midget cars;

{c) pgolf mobiles,

{d) Llrecbors;

ey farm machinery;

(f} any vehirle operafed on rails or crawler treads;
{z) or any vehicle used ag a residence ar premizes.
(b} go carls

(63 *Uclity trailer” means a vehicle designed i be towed by a privale passenger car.

(7} ““¥our insured car” mesns:

{z) the car owned by you deseribed in the Declararions.
fb) & car you scquine during the policy perind,

1. “"Replacement Car'”: The car must replace the car described in the Declaradions. It will bave (he same coverages as
the car it replaced with the exceplion of Car Damage Coverape. [f you want coversge 10 apply to the replacement car
wou gt nofify us within 30 days ofihe dafe you acquire it

When wou ask ur w0 add Car Damace Coverage for the replacement ear, such coverage will be in elfecl no earlier
than the ime and day on which wou ask ws o add the coverags. If you ask us 10 add Car Damage Coverage in
wriling, the coverage will not be in effect until 12:07 ab, on ihe day following the date of the posimark shown on
the envelope comaining your request, If a postage meter {2 used on (he envelope confining your request to add Car
Damage Coverage, coverage will be in eAecd no earlier Lhan the tme and day your request 12 received by e All
insurance for the car being neplaced iz ended when you take delivery of the replacement car.

2. “Newly Acquired Additional Car™; When you ask us © add an addificnal car, not previously owned by you, a
relative, or 2 resident, acquired by yoo while this palicy is in e[lect, you must notify us of the newly acquired
addilional car within 14 days of date it was acquired to have liability coverage apply.

3. “Substitute Car': any substitute car or utility trailer oot owned by wou, a relative, or a resident being ternporarily
used by you with the express permission of the awner. The car must be a substitute far another ear covered which is
withdrasen from normal uze doe w brealodown, repair, servicing, loss or destruction.

For purpazes of this policy, any car leased by you under a wiitten agreemént for a eontinuons period of at least six months shall
be deerned to be cwned by youw.

(8} “Non-owned car” means a car used by you with the express permizsion of the owner and not owned by, furnished, or available
for the regular use of you, a relative or a resident.

{5} “Privale passenger car” means a ¢ar of the privale passenger type with not less than four wheels. This definifion shall not
include a vwan or pick-up tuck.

I “Anato basiness” means ihe business or nccupation of selling, leasing, repairing, servizing, deliverng, tesling, sloring or parking
cars.

{11 “Business” includes frade, profession, or cecupation, or any uee whers compensation of any trpe is recelvad,

(121 “Relative™ means a person, living in your household and related to you by blood, marriage or adoption, including a ward or foeter
child.

(13} “Hegident™ means a person, other than a relative, living in your household.

{14) “Orecupying™ means in, on, gerling info or out of.

(15) “Sea e means the Distriet of Columbia and any state of the United Stites of America.

{16) “Racing™ means prepamtion for any racing, speed, despolition or stunlmg contest or activity. Racing aleo includes participation,
m the event fself, whether or not such event, activity or conlest is organized.

{171 %Crime” means any felony and or misdemneaner and any act of eluding the police.

{18) “Diminution in value” means the achuel loss in market or resale valoe of property which results from a loss.

...000626. . .. .. .
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{197 *Lags™ means sudden, direet, and accidental loss or damage.

{20y “Repular uze™ means aulhorized vse of a car without being réquired o ask permission each time it {5 used or recuting use of &
CAar.

(211 “Compensatory money demages” medns any money required 1o be paid 10 compensale 3 persan By economic or non-econonic
damages resufiing from bodily imjury or property damage.

(22y%“Pupijiive or Exemplary damages™ means any money required o be paid for any purpose othee than mmpensamty money
damayes for bodily injury or property damage.

PART L - LIABILITY

COVERAGE A - LIABILITY COVERAGE INSURING AGREEMENT

We will pay damages for bodily injury or property damage for which an insured person is Jegally liable becange of the cwnership
or use of your insured car or a noo-owaed car. The boadily injury or property damage st be cansed by an aute accident,

‘We will defend any suit or setle any claim for damages as we think appropriate. We will not defend or settle any suit or claim afier
we reach our limit of lHability. We have no dufy w defend any suit or seffle any claim for bodily injury or property damage not
coverod under this policy.

ADDITIONAL DEFINITIONS USED IN THIS FART ONLY '
as used in Lhis Part, “insured person” means: i

{13 vyou,a relative or resident.
{2} any person using yaur insured car with your express or implied permission.
(3} any cther person or crganization but only with respect Lo legal liability for acts or omissions of:
{2} aperson covered onder his Part while using your insured car; or
{b) you while using a ear other than ¥our insured car. The car must not be owned or hired by that person or organization.

As used in this Parl, “insured person” means with respect 1 8 non-owned car 0oly you, a relative or a resident.
ADDITIONAT PAYMENTS

We will pay, in addiflon o our limit of liability:

(1} all costa we incur in (he sentlement of a clain or delense of a suit

(2 all cosls pssessed against you in our defense of a suit,

{3} imterest on damages awarded in a suit we defend accruing after a jodgment s entared. Our duty o pey inleres ends when we offer
* fopay that part of the judgment which does not excesd oor limit of lability for this coverage.

{4y Any olher reasonable expenses meurmed ar our request

EXCLUSIONS

Fi
i
\
-

000627

We do nol provide coverage for bodily injary or property damape:

{1} resulting fram the ownership or use of 8 vehicle when nsed o carry persons or property for a charge. This ineludes wental of your
ingured ear [ others. Thiz exclusion does noi apply o shared expense car pools.

{23 resulting from the ownership or use of a vehicle when used for wholesale or raail delivery. This includes, but is not limited to,
mail, newspaper, floral and food delivery.

(3 cavsed inlectonally by or al he direciion of an fosured person

(4) For which a person is an insured vnder a nuclear energy lighility insurance policy. This exclusion applies even i he limifs of (hat
palicy are exhausted.

(5) 0 an employee of an insured person arizsing in the course of employment by an insured person. Coverage does apply oa
domestic employes unless workers® compensation benelits are required or available Lo that erployee.,

(6] Tesulfing from the ownership or wse of a vehicle by any person while that person is emplayed or olhérwise engaged in a bosingss,
unless we were told of this use before an aceident, and an edditional premivin was charred.

(71 o property owned or being transported by an nsured person.

(&) to property remted to, used by or in the care of 4n fosured persoq, except a residence or private garage.

(%) resulting from the ownership, maindenance or use of a motorized vehicle with less thao four wheels,

(10 arising aut of the ownership or uss of any vehicle, other than your insured car, which is owned by or available for regalar use by
you, & relative or resident.

{11 resulting from the use of any vehicle for racing.

(12} assumed by an insured person under any contract or agreement.

{13} arising out of the cvmership, maintenance or use of a ear %when rented or leased w others by any insured pexson,

"(14) incurred while the ear 1s vsed for wowing a wailer designed for nse with other than a private passenger car.

(153 For any emount in excess of the minimum financial responsibiliny laws of the sinte where the accident occurs or the State of

2
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Newada resuliing Fom the use of a car by a person gpecifically exeluded.

(16} due w0 or resnling from war, insurrection, rebellion, riot, or revalution.

(17} arising out of the use of'
(3} your insured car by a person without your express or implied permission; or
(b} a ear by any person without the owner's express or implied permission

(1%} arising cwl of acmal, alleped, or threatened discharge, diepersal, release, or eseape of any pollutant except if it is sudden and
accidental and anses directly from collision of your ingored car,

{19} in the event of an accident oecwrming outside the sare of Nevada, we will not pay any amount in excess of the minimum finaneial
responsibility limits of that stme, or greater ihan the minimum financial responsibility limits of Wesada, whichever is higher.

(20} While the insured persor is fn the commission of a crime.

{21} 1 any insured person or third party which regults from the dischanee of a firsarm

(22} for punilive or exemplary damages,

(23} arising out of Lhe operarion of farm machinery.

{24} az an insured driver of a non-owned vehicle, this insuranes will be secondary & any and all nsurance applicable fo the non-
owned vehicle operared by the insured with permission of the owner of said non-owned vehicle,

{25)suslained by any person while using or operaiing ¥our ingured car while engaged in the business of selling, leasing, repaicmy,
servicing, parking or sloring metar vehicles. This includes lesting, road testing and delivery.

(26} After the sale or relinguished ownership of an insured car.

FEDERAL TORT CLAIMS ACT EXCLUSION

The following are not insured persons under PART I- LIABIUITY of the policy:

(1) the United States of Amnerica or any of ils ageneies.

() any person for badily injery or property damage arising from operation of a vehicle by that person as an employee of the
United Sttes Government,

CONFORMITY WITH STATE FINANCIAL RESPONSIBILITY LAWS

When we cernify this policy as proof under & slate financial responsibility law, it will comply with that law L the extent of (he
coverape and lmils of Hability required by thar laeo,
You agree w reimburse us for any payment made by us hat we would not have been abligated to make wnder the Lerms of this policy.

OUT OF STATE INSURANCE

If won are Taveling in & sinte that hags compulsory motor vehicle insurance requirements for non-residents, we will automatically
provide Lhe required lishility insurance. We will not provide any coverage under the no-Fauli law or any oiher similar laow of any cther
state.

LIMITS OF LTABILITY

The limits of Hability shown in the Declararions apply subject o the Gllowing:

(1} the bodily injury liability limits for “each person™ {s the maximum we will pay as dameges for bodily injury 1o one person in
one accident, including, b nol limited to, derivative claims of a relative.

(23 aubject o the bodily fnjury liability lmit for “esach person,™ the bodily injury liability limit for "each accident™ is the maximum
we will pay as damages for all boedily injury to teo or mors pergons in any one accident.

(31 (he propedy damage Lability limit for “each accident” is the maximom we will pay for all damages to property in one aceident,

(4 all bodily infory or property damage limins ave subject 1o Exclusion (1%}, if applicable.

All bedily fnjury and property damage arising o of continuous or repeated exposure to substantially the same general conditions ,

ar oecurrence ghall be considered as arsing out of ane aceident

We will pay no mare than the maximum imit of Tiability regardless of the number of?

(1} insured persons;

(2} claims;

(3 claimants;

{4} policies; ar

{5} wehicles involved in the accident.

We will reduce any amount payable under this coverage Io an injured person by any amount paid fo ihat person under PART IT],
Uninsured/Umderinaured Motoriste Coverage, of this policy.

OTHER INSURANCE

If there is other applicable lability insorance on a loss sovered by Lhis Part, we will pay only our share. Our share is the proportion
that cur limdts of liability bear b the total of all applicable limits. However, any mawwanes alforded under (his parl. for a vehicle you do
O O 15 eeess over any olher collectible insurance.

Mo insurance is afforded oo newly acquired vehicles if there iz cther valid andfor collectible insurance.

3
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PARTIL- MEDICAL PAYMENTS

COVERAGE B - MEDICAL PAYMENTS COVERAGE INSURING AGREEMENT

We will pay reasonahle expenses inourmed for necessary medical and funeral services becawse of bodity injury;
(1) sustaiped by an insured person; and
(2) cavsed by accident.

We will pay those expenses incurmed within one year from the dare of the accident.
ADDITIONAL DEFINITIONS USED IN THIS PART ONLY

Az uged in this Part “insored person™ means:
{1y Any person while occupying your insured car while the ear is being used by you, a relotive, & resident or anmher person if that
person has your express or implied permission.

EXCLUSIONS

This eeverage doss not apply Tor bodily injory o any person: _
{1} sustained while occupying your insored car when used o carry persons for a cherpe. This exclugion does oot apply o shared
EApense Car poals,

- 2y resulling frem the ownership or use of a vehicle when used for wholesale or retail delivery. This includes but 12 not Limited o

meil, newspaper, floral, and food delivery.

(3 sustained while ocenpying any vehicle located for use as a residence or premises,

(4) sustained while oecupying a motorized vehicle with less than four wheels.

(5) sustained while oecupyiog or through bejng strock by any vehicle, other than your Insured car, which is oamed by or fornished
or available for repular ase by you, a relative or resident.

(6} sustained while occupying 2 vehicle while the vehicle is being used in the business of an ingured person.

(7} occureing during the course of enployment if benefiis are payable or must be provided under 2 workers' compensadion Lw or
similar lase.

(%) causged by war, insurrection, rebellion, riot, revoliion, nuelesr reaction, radiation or radicactive confaminafion.

(%} while in the commission of a crime.

(10} sustained while cceupying a vehicle withour the owner’s express permission o do so.

{11} resulling from the use of a car by a person or persons specilically excluded.

(12} while fnvolved in any racing event

LIMITS OF LIABILITY

The limit of higbility shown in the Declarations for this coveraps is our maximuom limit of lisbility for each person injured in any one
gecident. This is the mosl we will pay regardless of the number of:

(1} insured persons;

2y elaims;

{3} claimants,

{4) policies; or

{5} wehicles imvolved in the accident.
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NG DUPLICATION. STACKTNG ¥R COMBINING OF MEDICAL COVERAGE

IT you have more than one car msured by us, we will not pay axy msured person for boddy injury sustained m any ons accident,
maore than the limit of “hMedical Payment Coverage™ which you have on any one of those insared cars.

Any anount paid or payable for medical expenses under the Liability or Tninsured/Underingured Moloriste coverages of this policy
shall be deducred from the amounts payable under this Part. Wo paymern will be made under this coverage unless the injured person or
hiz leyral representative agrees thal any payment shall be applied wward any settlement or Judgment thar person receives under Pard 1
ar Part I of this policy.

OTHER INSURANCE

Any payment we make under this Part to an insared person shall be prorated wih any other applicable awlp medical paymenls
Insurandce.

We will ot be ligble under this policy for any medical expense paid or payable under the provizions of any:

([} premises insurance providing coverage for medical expenses; or

{2) individual blanket, or group accident, disability or hospilalization plan; or

(3) medical, surgical, hogpital, or funeral services, benefdl or reirobursement plan; or

(4] workers compensation or disability benefits law or any similar Law.

4
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ARRBITRATION

If any Insured person and we do not agree that the insured person is lepally sntitled o recover compensalory money damages or
on the amount of compensatary money damages, then the dispute will be arbitrated. However, disputes concerning coverage twnder
thiz parl may not be arbimrazed.

The Inzored person may make s writlen dernand for arbitation. We and he inswred person will sach select an arbitrator. The twa
selected arbitralors will then select a third arbifealor. If they cannof agree within 30 days then upon requesl of ibe insnred person ar
us, the thitd arbirrator will be selecred by a judpe of & cowt having jurisdicticn. Bach party will pay the expenszes it inours and bear
equally the cxpenses of the thind arbifrator. Unless both parlies agree otherwise, srbitratinn will take place In the county in which the
insured person lwes, Local niles of law and evidence will apply, Any decision of the arbitrators will pot be binding.

FART TIT ID'WINSURERVIATDIERMSSTIRED MOTORIET COVERAGE O - UNINGLREDANOERINETRET WOTORISTS

COVLRAGL INSURING AGRETWEN T

We will pay compenealory damages which an insured pereon is legally entifled fo recover from the owner or opemtor of an
Unlnsured or Underinsured motor vehicle becavss of bodily injury,

{a} sosfained by an insured person; and

{by caused by an accident.

The owner's or operater’s lisbility for these damapes most be caused by an accident and arise out of the ovwnership, mainlenance or
use of the upinsured or underlnsured molor vehicle.

Amy judgment for damages arising out of a suif brought without our written consent is nod binding on s
ADDITIONAL DEFINITTONS LUSED TN THIS FPART ONLY

Ar used in this Part:
(11 *Insured person™ mesns:
(2] you, a relafive or a resident.
(b) any other person occupying your insured car.
{21 Underinzured mofor vehicle means & land metor vehicle or trailer of any type for which the sum of the damages for bodily injury
which the insured has incwred and iz legally entiled to recover from Lhe owner or operator of he other vehicle up to the
limim of hiz own coversge W the exient that those damages exceed the limils of (he coverage for bodily injury camed by that
owmer or operalor 3t the time of the accidend and is:
{a] on the Declarafions page of ihe insured as Underinsured Motariels Coverage.
However, underinsured motor vehicle does not include:
b} an uningured motor vahicls.
) avehicle psured under the liability coverage of the same policy of which this Underinsured Motorists Coverage is a pat.
{31 Uninsnred moior vehiele means a land molor vehicle or wailer of any type:
{2) to which no Gability bard or policy applies at the time of the accident.
{by fo which a liability bond or policy applies at the time of fhe accident, In this case, its limit for Bability mumst be less than the
mininium limit for Hability specified by Nevada law,
{t1 2 hit-and-run vehicle whose owner or operator cannol be identilied and which hits:
(i} the insured person;
(iiy awehicle an insured perzon is oconpyiog; or
{iiiy your insured car.
(d) & which a [ability bond or policy applies ar the tme of the accident but the bonding or msu:mg campanf,r
{1} denies coverage; or
(if} is or becomes insolven,

Hoswever, uninsured motor vehicle does not include:
{a) an underinsured motor vehicle.

In addition, neither wninsured nor wnderinsured motor vehicle includes any vehicle or squipment:
(&) pwned by or furnished or available for the repular nse of you, a relative, or a resident.
(b} operaied on rails or crawler freads.
{2} designed mainly for uge off public roads while not on public roads.
(d} while localed fir use as a residence or premises.
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EXCLUBIONS

This coversgs does nol apply for bodily Injury;

(11 to a perzon sstained while vsing o vehicle withoot the owner' s exprass or implisd permizsion Lo do so.

{2} resulting from the ownership or use of a vehicle when vsed for wholesale or remmil delivery. This inclades but is not limired o
mail, newspaper, foral, and food delivery.

{3 to a person if thal perzon or the legal represenlative of that person makes a setilement withoorl our written consent.

(4] to aperson oceupying or stuck by a metor vehicle owned by you, a relative or a resident which is not insured For this eoveraps
under this policy.

(5} to a person occupying your insured car when used to carry persons or property for 2 charge. This exclusion does not apply 10
shared expense car pools.

(61 resulting from the use of a car by a person or persons speeifically excluded.

(71 for punitive or exemplary damages,

(81 & person claiming Uninsured / Underinsured Motorists Coverage who does nol notify the police wilhin 24 hours if a hit and run
driver is involved.

(9 resulting from the use of an insared ear while involved in any racing esent.

(10} resulting from the ownership, maintenance or uss of a motarized vehicle with less than four wheels.

{11 resnlting from the discharge of a firearm.

(12} which arises from an aulo accident that does not invalve physical contact wilh another vehicle.

This coverage shall not apply directly or indirecily 1o benefii:
{a) any insurer or self-insurer under any of the follewing or similar law.
(i} workers® compensation law, or
{i1) disability benefits Law.
{b] any insurer of property.

LIMITS OF LIABILITY
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RO DUPLICATION, STACKING OR COMBINING OF UNINSURED MOTORIST BODILY INJURY COVERAGE

If you have more than one car insured by us, we will not pay any injured person more than the limit of “Uninsured hfotorist Injury
{Coverage” which you have on any one of those insured cars, repardless of the number of claims made or motor vehicles invalved in
the aceident. Coverage on your other motor wehicles insured by us CANNOT be added, stacked together or combined,

{13 The limits of liability shown in the Declarations for Uningured Moterists Coverage or Underinsured Motorists Coverage apply
subject to the following:
{a] the bodily injury liability Iumts for “each person™ is the maximum we will pay az damages for bodily injury 1o one person
in one aceident, including, buf not limifed to, derivative claims of a relative.
(b subject (o the bodily injury liability Hmit for “each person,” the bodily injury lishility limit for “each accident” iz the
maximum we will pay as damages for all bodily injury to two or more persons o any one accident
(23 The limits of liability chall be reduced by all sums paid because of the badily injury by or on behalf of persons or organizations
who may be legally responsible. This ncludes all sums paid woder PART T - LIABTLATY of this policy.
{3} Aoy amounts olherwise payable for damapes under this coverage shall be reduced by all sums paid or payable becanse of the
bodily injory under any of the following or similar laws:
(3] workers” compensation law, or
(b} disability benefits lave
(4) Any payment under this coverage will reduce any amount that person iz enfifled to recover for the same damages under PART I-
LIABILITY of thiz poliey.
{5y We will reduce any amoum payable under his coverage Lo an injured person by any amovnt paid to thal person under PART O,
MEDICAL PAYMENTS COVERAGE, of this policy.
(6} Wo one will be entitled to recsive duplicats payments for the same elements of lass.

All bodily injury arising sut of continuous or repealed expasure Lo substantially the same gencral conditions shall be considered as
arizing out of one accident.

We will pay no more (han the maximum limit of Hability as shown in the Declarmlions for Uninsuwred Motorisze Coverage or
Underinsured Motorist Coverage regardless of the number of:

{1} insured persons;

(2} claims;

{3y claimants;

(4} palicies; or

(5% wehicles involved in the accident.
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OTHER INSURANCE

I there is olher ginular insurance ob & 10ss covered by ihis Part we will pay cwr proportiohale share as oux limit of lizbility bears o
ihe tofal limits of all applicable similar insurance. However, any insurance we provide for a vehicle you do nof own is excess aver any
other applicable similar insorance.

ARBITRATION

I any insured person and we do not agres that he insured persen is legally entitled 1o recover compensatory money damages or
on the amount of compensatory maney damages, then the dispute will be arhilrated, However, dispules comeerming coverags under
thiz parl may oot be arbilrated.

The insured person may make a writlen demand for arbitration. We and the insured person will each select an arbilrator. The twa
selerted arbiteafors will then select a third arbitrazor, If they cannot agree within 3¢ days then upon request of the insured perecn or
us, the third arbitalor will be selected by a judpe of a court having jurizdiction.

Each pariy will pay the expenses it incurs and bear equally the expenses of the third arbifrafmr. Unless both parties agree otherwise,
arbiiration will take place in the county in which the insured person lives. Local rules of las and evidence will apply. Amy decision of
the arbiwalors will not be binding.

TRUST AGREEMENT

1f we pay you for a loss under this coverage:

(1} We are entilled fo recover from you an amovnt equal to such payment if there is a legal serflement made or a judgment paid on
your behalf with or against any person or organizsion legally respansible for the loss.

) You must hold in trus for vs all rights to recover moncy which you have against the person or organization legally responsible
far ihe loss. i

{3) You must &> everyihing reasonable Lo secure our rights and do nothing o prejudice these rights.

(4) If we ask, yon must ke necessary or appropriate astion, (hroogh a represeatative designaled by us, to recover paymem. ag
damages from the responsible person or orpanization.

{5} ¥ou must execute and deliver to us any logal instroment or papers hecessary to secure all rights and sbligations of yoo and s as
estahlished bhere.

{6} An iosured person under this coverape must do nothing befors or afier a loss to prejudice our riphts of recovery from any
mminsured moborisis.

ADDITIONAL CONDITIONS UNDER THIS PART OF THE POLICY

{1) Mo claim can be brought against us unless ihe Insured person has fully coraplied with all the terms of this policy.

{2) No claim will accrue o an Insured person wnder this part of the policy unless wilhin tevo years from the date of the aecident:
{a) the insured person gives us potice of the claim subject (o the other terms and conditions of the policy; or
(b} an agreement between vy and the inmrred person on any amount doe under this pare of the palicy has been concluded.

ADDITIONAL DUTIES UNDER THIS PART OF THE FOLICY

Any Tnsured person making a claim under this panl of the policy shall:

{1y Giveus all the details about any bodily Injury and any other information we request;

{2y Be examined by physicians chasen and paid by us as ofien as we may reasonably require. Provide us with an antherizalion and
lisl of medical providers which will allow ug to obtain any and all medical cecords which we deem relevant 1o the claim made by
you. If the insored person is oo longer living or unable (o act, his or her legal representative shall anhorize us to obtain all
medical reports and records;

{3) As a condition precedent Lo receiving any benefils under this Policy, any person seeking bencfifs must eooperate with us in the
investigation, senlement or defense of any claim er suit, including submiting io an examination under calh by any person named
by ns when or as ofien as we may reasonably require at a place designared by us within a reasonable fime afler we are nolified of
the clajm. Cmly the person being examined and his aflomey may be present during the éxaminstion, A minor seeking benefirs
must subimit 1o a0 exemination with a guardian who may also be present;

{(4) Feport ahit and ron accident to the pelice or proper authorifies within 24 hewrs.

{5)  Allow us w see and inspect the car that the Insured person oceupied in a hit and run accident,

{6) Tmmediately send us a copy of all suit papers il the insured person or his or her legal representative sues the party lible fur the
accident for compensa ory money damages,

PARTTIV _CAR DAMAGE ! PHYSICAL DAMAGE (COMPREHENSIVE & COLLISION
COVERAGE I¥ — CAR DAMAGE COVERAGE INSURING AGREEMENT

We wil] pay for loss to your insured car:
{1} cansed by eallision; or
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(2] mot cansed by collision
less any applicable deductibles shown in the Declamfions, The deductible shall apply separately to each loss. Coverage does not apply
onder this Parl for a ear or utility trailer not owned by you other than yoar insored car,

LOSS SETTLEMENT

We may pay the loss in money or repair or replace damaged or stolen property. Repair or replacement may be made with malerials or
equipment of the same like, kind, and quality. We may, at any time before (he lass is paid or (he property is replazed, refurn, al our
expenee, any stolen property either 1o you or to the address shown in the Declarafions, with payment for any resulting damage. We
may apply deprecialion, We may keep all or part of the property at the agreed or appraised value. Yoo do oot have the righ 1o
ghandem salvaps o ws.

ADDITIONATL: DEFINITIONS USED IN THIS PART ONLY

Avureed in thiz Part:
(11 "¥oorinsured car™ means:
{a) The vehicle listed in the Declarations for this coverage.
(b1 A wehicle you asquires doring the policy period provided:
{11 it replaces the vehicle which was intured under the Car Damags portion of this policy;, and
{(ify you notify us within 30 days of the dare you acquire it
{c] A car ar atility érailer not owned by or furnizhed or available for the regular use of youn, a relative or 4 resident while
being used with the express permission of the owner,
(21 “Insured person” means:
(a] Yoauo,a relative or resident.
(bY Any person using your insured car with your express permission,

(31 "Collision" means the impact of your fosured car with another object or upset of your insared car. Loss cansed by misales,
falling objects, fire, thelt ar larceny, explosion, earthquake, v#indstorm, hail, water, Aood, maliciens mischied or vandalism, riat or
et¥il commotion, colliding with a bird or anfmal, or breakage of glass is loss not cansed by enllision,

(4] *Comprehensive” (excluding collision) at the Company”™s option fo have repaired or to pay for loss cavsed other than by collision
o the owned automobile or i 2 non-owmed antomaobile operated by an insured but ondy for the amount of each such, Joss in excess
of the deductible amount stated in the Declaration as applicable hersto. Far the purpose of this coverage, breakege of vlass and
loss cansed by miesiles, flling objects, Are, thefl or larceny, explosion, sarthgquake, windsiorm, hail, waer, flood, malirions
mischief or vandalism, riof or ¢ivil commaotion, shell not be deemed to be loss canred by collision.

(51 *Loss” means sudden, direct and accidental loss of or damage 1o:

(&} your ipsored car;
(b1 itz original equipment, as available and permanently installed by the manufachurer as part of a slandard option package al the
time of purchase; or
by special equipment as described in the Declarations of this policy.
(61 “Like kind and quali¢y part” includes bui is ot limiled io a replacement part for any vehicle obtained fom anolber vehicle.

Loss shall not include sondiscation of the vehicle by any governmenlal authoriny,

000633

(71 “Special Equipment™ means equipment that was not installed by the manufacturer as pan of a slandard option package ar the
time of purchare. This includes but is not limited Lo

(a] radios, stereos, CT¥ players, Bpe or cassete players and Lhear acosssories;
(b1 camper shells, wppers, and bad liners;
(e) custrnm interior worlke such as carpeting, ssars, paneling or furnilurs;
(d} any equipment thal modifies the vehicles standard appearance or performance;
(&) T-tops, moon roofs, sun roofs, nose bras, custom wheels and fires, costom paint work, decals and graphics; or
(i} utility trailers.
CAR STORAGE COVERAGE

We will pay up to $10 a day with a maximum of $300 for the cost of storage of yoor insured car in the event of a losg to your
insured car for which coverage is provided wnder this Par, provided that yom must cooperale with oz in any efforl deemed necessary
by us to move your insored car o a storage free facility,

TOWING AND RENTAL COVERAGE
This coverage is cnly available when CAR DAWA GE (Comprehencive and Collision) coverape is purchazed. IMhis optional
coverage 13 prrchased, in effect and indicated on the declaration page of Lhe nsured at the ttme of loss, we will pay the following:
1. Towing: $50 per accwtence, up to $100 per 12 month period.
2. Renlal: 325 per day to & maximum of $450 within a 12 month period.

NOTICE: Thir Towing & Rental eoverare is limited to Comprehensive and Collision losses, nof mechanical brealidowns.

g
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EXCLUSIONS
We do nail cover [oss:

(1} to your josured car while used Lo cany persons or mroperty for a charge. This includes rents] of your insured car o others, This
exclusion does nol apply W shared-expense car poals,

{2) Resulting from the owoership or use of a vehicle when used for wholesale or retail delivery. This includes, bur fs not limited fi,
sail, newspaper, Tloral and fooed delivery.

(3) vaused by war, insrection, rebellion, revohnion, nuclear reaction, radiation or radicactive contamination, or any COMSCOUENCes
of any of these,

(4) 1o sound reproducing equipment not permanently installed in the dash or consele opening of your insured car.

{5) Lo lapes, compact discs, or similar items used with sound equipment

{6) [ sound receiving or frapsmitting equipment desipned for use gs citizens band radios, two-way mobile radios, lelephones,
scanning mordtor recefvers, radar defectors, elevision sels, video cassetle recarders, audio cassefle recorters, personal compuiers,
their accessories or antennas.

(7} to awnings, cabanas, or equipment designed to provide living facilities.

{8) resulting from. prior loss or damage, manufacturer's defects, wear and tear, freezing, mechanical or elecrrical breakdown or
failure, or road damage to tires. However, coverage does apply if the dameage is the result of other, loss covered by this policy.

{(#) to your insured car due to desiruction or canfiscation by governmental authorities because of use in illegal activities, or failure o
bring it into compliance with the Environmental Protection Agency or the Department of Transpartation,

(10} to special equipment oot described in the Declarations.

{11} v refrigeration, cooling or sleeping facilities.

{L2) resuliing from your or a family member’s ownership, maintenance or use of your insured car in any racing event.

{13) caused by the theft or conversion of your insured ear by a persen yon have voluntarily enfrusied your jnsured ear to. This
exclusion does not apply when ¥our insured car is slolen from the person you loaned the car to, if the thefi is reponied to the
police wilhin 24 heurs of the loss.

{14) 1o ¥our ingured car arizing out of or during its wse for the transpertation of ang:

(&} explosive substance;
(b} flammable liquid, oc
(¢) similar hazardous materials; except transporiation incidental to your ordinary household or farm activities,

(L5} to clothes, tools or personal effecis.

(16} to wour imsured car caused by or resuling [mm you acquiring your insured car fom the geller without legal title available w
o

{17) 1o any equipment which mechanically or siruclurally changes your insured car and resulls in an increase in perfommance,

(18] resulting [rom the use or operation of your insured car in the commission of a crime or whils driving under the influence of
alcahol or illegal drug usage. ' '

{1%) T your insured car caused intentionally by or al the direction of an insured person.

{20} To your insored car while being operated by a person or persons specifically excluded,

{21} To any vehicle not vwoed by you nat caused by collision.

{22) To any vehicle that is subject to any bailment lease, conditional sale ar consignment agreement, not specifically declared and
described in this policy.

(23} To your insured car due w diminalion in valoe,

LIMIT OF LIABILITY
Oar limit of liability for loss shall not exceed he lesser of:

(1) the actual cash value of your Insured car which was stolen or damaged; or

{2} the amount necessary to repair of replace your ingured car which was siolen or damaged; or

{3) the amount necessary fo repair or replace a otility trailer not owned by you, a relative or resident subjeci To & matimum, of
3300,

However, in the event that the coverage applies to a ear you do nof own, our liability iz limited w the highest acmal eash value of
your insured car deseribed in the Declarations for which Car Damage Coverage has been purchased.

Special Equipment is not covered unless the value of the equipment has been reported to us prior o the loss and a prémivm hes been
paid for the additfonal coverage as described in the Declarations. Our limit of lability for this equipment shall be the lesser of:

(1) 1he actual cash value; or .

{2) the declared value subject 1o a §5¢ deduciible.

Sound reproducing equipment and component parts shall be sebject to 2 maximum limit of $1,000 in the agprezate.

OTHER INSURANCE
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If there is other applicabls similar insurance on a loss covered by this Part, we will pay only that proportion of the loss that awr limit
of liability bears to the lotal limils of all applicable similar insurance. However, any insurance afforded under this Part for a vehicle
you do not 0w 15 excess over any other applicable similar insurance.

APPHRATISAL

You or we may demand appraisal of the loss. Each will appoint and pay a compétent and licensed appraiser and will equally share
other sppraisal expenges. The appraisers will select an umpire to decide any differences. Bach appraiser will state separately the aerual
caeh value and the amount of loss. An award in wriling by any two will determine the amount payable subject b the erms of this
policy.

NO BENEFIT TQ BAILEE

This insorance shall not in any way benefit any persem or organization carfog for or handling property including yeur insored car fin
afee.

PART ¥ — NOM-OWNER COVERACT

This Par ¥ applies only if the term “Non-Owner” appears on the Declarations of the pelicy. The purpose of “Hen-Owner” Coverage
is to ingure the named insued against (he liabilify imposed by the law upon the named insored for bodily infury o or death of any
persan or dampage to property o the amounts &nd limis stated on the Declaration of this policy and growing o of the use or operalion
by the named insured within the continental limils of the United Staiss or the Dominion of Canada of a non-owned automebile. H the
term "“Non-Cwener™ appears on (he Declarations of the policy, then all dhe lerms snd conditions of the policy apply <xcept as modified
herein, and to the extent (hal any definition, term or provision of Part V condlicts with any definition, teom or provision of any other
Pari of this policy, the purpese, definitions, terms and provisions of Part ¥ ahall conrrol the alher Part of this policy.

if this Part ¥ applies then:

13X Part I - Liahility and in all other Parts incorporating said section “Insured Person” is delefed and the following is substituped:
Insured Person. The only person insured under this policy is the named insored and his or her spovse, il & residen of the same
househaold, and then ooly with respect (o a on-owoed auwiomobile, provided the use and operation thereof 15 with the permission of ils
owwner and within the scope of permisgion.

23 Part V Definitions Lo be substitaled for defigitions i Part T - Liahility aod as incorporated in other Parly or Conditions
from Fard I - Liahbility:

“Nom-vwned automobile® means an antomnobile not owned by or furnished for the regular nse of the named insured or any resident of
ihe hongehold of the named insured.

“Ypur insored ¢ar® means any aukmobile owned by or funished for the regnlar use of the named insured or a resident of the
hougehold of the named insured,

3 Part ¥ definitions to be substitated jo specified Farts and related Conditions:

For purpose of Fart 1M — Tninsured / Underiosured Motorist Coverage and of Part Il — Medical Payments Coverapge:
“insured person™ means the named insored and any relative of the named ingured.

&) The following ave added Exclosions:

In Part T - Liability:

{26 to any aatomobile owned by or furnished for the regular use of the named insured, or owned by or fucnished for the regular vse of
a resident of the houschold of the named insured;

(27 to any aummobile while vsed in a business or cocupation of the named

insured,

In Part IT - Medical Payments:

{12 by arising out of the use, operation, or maimlenance of any sutemobile oFned bj‘,r or furwished for the repular use of the named
insured or a resident of the household of the named fnsured;

In Parts I[TI — Uninsured / Underinsored Maotorise Coverage:

{13} to injuries arising out of the operation, use or maintenanse of & motor yehicle owaed by or fumished for the regular nse of the
named insured, resident spouse or other resident of the named insured’s household.

53 In all Parts, delete the Oriber Insurance section and replace it with:

{ther Insurance: Thiz insurance shall be excess insurance over any ather valid and sollectible insurance or self-insumnce.

PATLT ¥1 - GENERAL PROVISTONS
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TWO Ot MORE CARS INSURED

Tf there is an accident or loss to which chis or aoy other sulomoebile policy fssued (o you by us applies, the tolal limit of onr
Lability under all the pelicies will not exceed the highest applicainle limit of Labildy woder any coe policy. YOU CANNOT
STACK COVERAGES OR FOLICIES.

10
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NOTICE TO COMPANY
Your notice fo onr anthorized agent will be deemed o be notice o us.

POLICY PERIOD, TERRITORY

This policy applies coly to accidents and losses during the policy pericd shown in fhe Declarations and oceurring within Lhe Unifed
States of America, ilg territories or possessions, or behween iheir poris.

CHANGESR

* This policy and the Declerations include all the agreements between yorz and us relaling f this insurance. No chanpe or waiver may

be effected in this policy excepl by endorsement iseucd by ug, Messapes lefi afier normal business hours will not affect coverage. All
changes are subject Ly underwriling review and approval, ICa premiom adjustment is necessary we will make it as of the efective dale
of he change. When we broaden coverage during the policy period without charge, the policy will auomaically provide (e
broadened coverape when effective.

SULIT AGAINST US

We may nol be sued unless there s full compliance with all terms of Lhis pelicy. We may not be sued under PART I - Liability
coverages potl e obligalion of an insured person o pay s foally dalzymined This determinalion can be made either by judgment
against e persom afier actual frial or by written agreement of the persen, the claimant and us. No ane shall have any right o make s
a party b a gudl 1o determine the Hability of an insured person.

Mo suit or action whatoever shall be brought againsi vs for the recovery of any olaim under Parl 1T - UNINSURELD !
UNDERINSURED MOTORISTS coverage inless same is commenced within teenty-lour menths next afier the date of the accidend.

OUR RECOYERY RIGHTS

In the event of a payment under this policy, we ars entitled 10 all the righfs of recovery thal the perstm or organizafion to whom
payment was made has against another, That person or organiration must sign and deliver to us any legal papers relsting to ihat
recovery. They must also do whatever else is necessary to help us exercise those rights and do nothing afier less fo prejudice onr

rights.

When a person has been paid damages by us under this policy and alse recevers from anaiher, the amount recevered shall be held by
thai person in trust for ws and refmbursed to us to the extem of our payment.

ARSIGNMENT

Inieresi in this policy may not be assigned without owr written consent. If you dig, the pelicy will cover for ihe remainder of the palicy

[i=in i1

{11 any surviving spouss;

{2} ihe legal representaive of the deceassd person while acting within the scope of duties of a legal represendative while occupying
¥our insured car.

BANKRUPTCY

We are not relieved of Ly obligation undar this policy becanse of the bankropicy or insolvency of an insured person.
CANCELLATION AND NON-RENEWAL

This policy may be canceled during ihe policy period as follows:

{1} You may cancel by
{2} retunung (his policy o us; or
(b} giving us advance written notice of the futire date cancellation is w fake effect,
{2 We may cancel by mailing 1o you af the address ehowm in the Declarstions:
{a] al least 10 days nofice:
fiy if cancellation is for nonpayment of premium; or
(i) if notiee is mailed during the first 69 days this policy is in effect and this is not 3 renewal policy; or
(b) wlleast 30 days notice {o all ather cases.
(3 After this policy 1s in effect for 70 days, or if this is a reneiwal, we will cancel only.
{a] for nonpayment of preminm; or
(by if your driver’s license or that of:
{ip amy driver who Ihves with youw; or

11
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(i) any driver who customarily nses your ingured car has been suspended or revoked; or
{c} for Frand, willful misrepresentation or concealment on the part of any insured with respect to a materal fset or circumstance
relaring 1o the issuance or continuation of this policy.

If we devide not o renew ihis palicy, we will mail notice 10 you al lhe address shown in the Declarations. Motice will be mailed at
least 30 days before the end of the policy period

Proof of mailing any notice shall be sufficient proof of notice. The effective dale of cancellation stated in & notice iz (he end of the
policy periad.

Upon cancellation, yom may be entitled 1o & premium refond. Qur making or offering a refund is not 2 condition of cancellation.

1f we cancel (his policy for a reason ather than nonpayment of premium, any refond doe will be computed on a daily pro-rats basis.
Earned premium 1% calenlated on a dajly basis,

Iryou or we cancel, any premivm due you of less than $10 it will be refunded to you only upen your wiitten requesl.

With regards to dommant accounts, as defined by the Unclasimed Property Act, and property desmed abandoned is subjecd io a
dormancy charge of $5 per month. This charge shall ocour each consecutive month thet the aceount remaing dormant until such time
tha value of the property equals zerp dollars.

ATTOMATIC TERMINATION

This policy will smomaically terminate at the end of lhe current policy period if you or your represenralive does not accept our offer
To renew if. Your filure Lo pay the reguired renewal premium when due means that you have declined our ofer.

If the down, payment check for a new pelicy or reneval term is not honored by the bank, the policy will be rescinded and 1o coverage
will be afforded.

We will mail or deliver any premium billing notice for renewal of this policy to you, at the address shown in the Declarafions.

If other insurance is obfained on yout insured car, similar insurance alforded under (his pelicy for that ear will cease oo the effective
dale of the other insurance,

000637

FRAUD AND MISREPRESENTATION

The slatemenis made by you in the applicalion are deemed 1o be your representations. If any representalion condained in the
application is false, misleading or materially affects the acceplamre or rating of this risk by us, by either direct misrepresenlaion,
omission, soncealment of facts or incomrect statements, this policy will ke pall and void from its inception.

If any representation contained in any notification of change s false, misleading or meterially alfects the acceptance ar rating of this
risk by us, by either direct misrepresentation, omission, concsalment of facts or incorrect strlements, this policy will be null and void
from the sffective date of the change.

This policy will be woid at our option if you or an Insured person or any olher individual act at or by the direcfion of you or any
insured person has:

{13 concealsd or misrepresented any material faer or

{2} committed or attempted frand conceming any matter regarding this policy whether before or after a logs,

000637

PART Y I WHAT 10 DO IS CASE OF AN AUTO ACCICIDENT OR LOSS
NOTICE OF ACCIDENT OR LOSS

In the event of an accident or lass, notice oust be piven 1o ws prompily. The notics must give he time, place and circumetances of the
accident or loss, including the names and addresses of injured persons and wilnesses.

FAILURE TO PROMPTLY REPORT A LOSS OR ACCIDENT TO US MAY JEQFPARDIZE YOUR COVERAGE UNDER
THIS POLICY,

OTHEER INUTIES
A person claiming any coverage under this policy must also:

{1} cooperale wilh ns and assiel os In any maner soncerning & claim or suit, including presence at a (rial.

{?} send us prompily any legal papers received relaiing to any claim or suit.

{31 submit to physical examinations ar our expense by doctors we selsct as ofien as we may reasonably require.
{4) authorize us 10 obtain medical and other records including but not limited to eredit and financial records.
{5) submit a proof of [oss under osh if required by us.

12
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61 As a condition precedenl o receiving any benefits under this Policy, any person seeking benefits must cooperale with us in the
mvestigation, semlement or defense of any claim or suit, including submitting {0 an exemination under oath by any person named
by us when or as often 85 we may reasonably require at 4 place designated by us within a réasonable time after we are notified of
the claim. Omly the person being examined and his aGomey may be presenl during the examination. A minor seeking benefits
nnust submir W an examination with & guardian who may also be presem.

{7} upon our requesl, allow ws to obtdn a wrigen or recorded sialement concerning the circumslances of the claim and aoy damages
claimed.

CARDAMAGE
A person claiming Car Damage Coverage must also:

(1} take reasonable sleps after loss (o protect the car / and its equipment from further loss, We will pay reascnable expenses incurred
in providing that prolection.

{2y reporl a theft of the ¢ar or ity equipment W the polics within 24 howes of discovering the theft.
{3} allow us o inspect and appraise the damaged car before i repair or disposal.

PART YILL LOSS PAYLEE CLAUSLE

We will pay loss or danage doe under thiz policy according to your inlerest and that of the less payes il one is shown in the
Declarations. We may make separate payments acconding o those inferests,

We will not maks paymenti W the loss payse for a less under this policy if you or anyone acting on ¥our behalf has violsied the rerms
of this policy. . This is inclusive, but not Bmited 1o fraud, matsrial misrepresentation, material omission, racing , the commission of 2
crime or any other inlentional damage or loss wantonly, or intentionally caused by you or the loss payee in the process of zomething
done, or Failed w do o voladon of the terms of this agreement,

We may cancel this policy according to its terms. We will protecd the loss payee’s intereat for 10 days afler we mail them notice thal
the policy will erminate. T we pay the loss payee for any loss or damage suffered during that period, we have the dght to recover the
amount of any such payment from yeuw.

If you fail to give proof of loss within the tdme allowed, ihe loss payes may protect its interest by filing 4 proof of loss within 30 days
after that Lime.

The logs payes musl nolify ue of any known change of ownership or increase in the risk. If it does not, it will not be emitled o any
pavment under this protection.

If we pay the loss payee under the lermd of this proteetion for a less net covered under the policy, we are subrogaled Lo its righly
against you, This will not affect the loss payee®s righl to recover Lhe full amount of its claim. The loss payes must assign vs ifs fntersst
and transfer to us all supparting docoments il we pay the balance due & the loss payee on the vehicle.

When the deductible amownt shown in the Declamlions FPage for Car Damape coverape is less than 3250, the deductible amount

applicable fy lozses payable wo the loss payes under this coverags shall be $230.

This deductible amount applies only when ihe covered anfvmehile has been repossessed by or surrendered (o the loss payee and the
indererl of the loss payee has become impaired.

All other Lysses payable under PART IV - CAR DAMAGE are subject to the deduciible amount shewn in the Declararions.

I'n Wilness Whereof, the company has cansed this palicy to be exermied and agested. This policy is counfersigned on the declarations
page by our authorized represencilive.

:;§§;~

IDENT
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Case Number: 07A549111

Electronically Filed
12/31/2018 10:25 AM
Steven D. Grierson
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29.  Accordingly, due to the above filed oppositions and replies, it was my office’s
understanding the motions to intervene in both actions were fully briefed.

30. On September 26, 2018 a minute order was electronically served by Judge David Jones in
case no. 07A549111 at 7:57 a.m., granting UAIC’s Motion to intervene. 4 copy of the minute
order is attached hereto as Exhibit ‘M’; Importantly, new retained counsel for Lewis, Randall
Tindall, Esq., filed his first pleading in the 2007 case, a motion for relief from judgment, at 2:20
p.m. on September 27, 2018. 4 copy of the Motion for relief from judgment is attached as Exhibit
‘N ’).

31. On September 26, 2018 a minute order was e-served by Judge David Jones in case no. A-
18-772220-C at 4:51 p.m., granting UAIC’s Motion to intervene. 4 copy of the minute order is
attached hereto as Exhibit ‘O’; Importantly, new retained counsel for Lewis, Randall Tindall,
Esq., filed his first pleading in the 2018 case, a motion to dismiss, at 4:42 p.m. on September 26,
2018. 4 copy of the Motion to Dismiss is attached as Exhibit ‘P.’

32.  Following receipt of the Court’s minute order in case no. 07A549111, I emailed David
Stephens, with a proposed order on the intervention, on September 27, 2018. 4 true and correct
copy of the emails between David Stephens and myself from 9/27/18 through 10/3/18,
received/sent by my office and kept in the usual and ordinary course of business, are attached
hereto as Exhibit ‘Q°;

33.  Attorney Stephens asked for a change to the order to note that the minute order stated the
Motion was unopposed though he had in fact filed an Opposition. I made the requested change
and, Stephens approved the order and it was sent to the Court; See Exhibit ‘Q’;

34.  Following receipt of the Court’s minute order in case no. A-18-772220-C, I emailed
David Stephens and Breen Arntz, with a proposed order on the intervention, on September 27,
2018. A true and correct copy of the emails between David Stephens, Breen Arntz and myself
from 9/27/18 through 10/3/18, received/sent by my office and kept in the usual and ordinary
course of business, are attached hereto as Exhibit ‘R,

35.  Inever received any response from Attorney Arntz regarding the proposed order for
intervention in the 2018 case, but Attorney Stephens responded that “it is hard to stop” my
client’s intervention in an ongoing case so he would “sign ott on the order.” See Exhibit ‘R’;
Accordingly, that order was sent to the Court;

36. The order allowing intervention in the 2007 matter was not signed by the Court until
October 11, 2018 and same was not received by my office until October 19, 20189 when it was
filed with a notice of entry. 4 copy of the Order is attached hereto as Exhibit ‘S’; Importantly,
the Court’s final order struck the line stating that the minute order stated no opposition had been
filed:

37. The order allowing intervention in the 2018 matter was not signed by the Court until

October 11, 2018 and same was not received by my office until October 19, 20189 when it was
filed with a notice of entry. 4 copy of the Order is attached hereto as Exhibit ‘T,

Page 6 of 39
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as Defendant, through his Counsel Breen Arntz, as well as Third-Party Plaintiff, through his
Counsel Thomas Christensen, filed his Motions “for Relief from Orders and Joinder in Motions
for Relief.” Notably, only The Motion for relief filed by Lewis as third party Plaintiff Aas
actually been noticed for hearing, with a notice of motion on order shortening time.
Accordingly, at the outset, UAIC argues this Court should only consider Third Party Plaintiff

Lewis’ Motion for Relief from orders — as the other two have not been properly noticed. That

said, as all 3 Motions essentially make the same arguments and, because UAIC is unsure of these
parties’ intentions, should this Court consider the other un-noticed 2 Motions, UAIC asks this
Court to consider this Opposition as to all 3 Motions.

Also, UAIC would like to point out, that the only noticed Motion for Relief, by Tom

Christensen’s office, is the one Motion brought by a party with arguably no standing to bring

the Motion. Lewis, as third party Plaintiff, was not a party when the Motions to intervene were
filed and, indeed, could not have even filed his Third party complaint against UAIC unless and
until UAIC had intervened. Thus, third party Lewis really has no standing to contest UAIC’s
intervention and this should be considered by this court. At the very least, should third party

plaintiff’s motion be granted, this court should also find the third party complaint void as well

and dismiss same as to UAIC.

Moreover, it cannot be understated that Mr. Christensen also represents Nalder in the

original action, Case No. 07A549111. See Exhibit ‘1’ to Exhibit ‘A’ of Exhibit ‘K’, herein, copy

of the original 2008 judgment entered. Accordingly, as is more fully set forth in Intervenor’s
Counter-Motion for evidentiary hearing for a fraud upon the Court (currently set before this

Court for also hearing on January 9, 2018), Mr. Christensen has a clear conflict as he

representing both the judgment-debtor and, the judgement creditor, in these actions. It is

surely for this reason that Mr. Christensen is advancing this Motion, seeking to vacate UAIC’s
intervention and avoid hearing on UAIC’s Motion for Evidentiary hearing as, now that the cases

Page 8 of 39
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STEPHENS & BYWATER, P.C.

ATTORNEYS AT LAW

David A. Stephens email: dstephens@sgblawfirm.com Gordon E. Bywater email: gbywater@sgblawfirm.com

July 17,2018

VIA REGULAR U.S. MAIL
Thomas E. Winner, Esq.
Atkin Winner & Sherrod
1117 S. Rancho Drive

Las Vegas, Nevada 89102

RE: Cheyenne Nalder vs. Gary Lewis
Dear Tom:

| am enclosing with this letter a Three Day Notice to Plead which | filed in the above entitled
matter.

| recognize that you have not appeared in this matter. |served Mr. Lewis some time ago and
he has never filed an answer. Thus, as a courfesy to you, who, | understand to be representing Mr.
Lewis in related cases, | am providing this Three Day Notice to you in addition to Mr. Lewis.

| appreciate your consideration.

Sincerely,

STEPHENS & BYWATER

David A, Stephens, Esq.
DAS:mlg

enclosure

3636 N. Rancho Drive, Las \Teg'as, Nevada 89130 f’J*" o ,)‘t/‘
Telephone: (702) 656-2355 | Facsi.mile: (702) 656-2776 ,;“'/ »

Website: www.sgblawlivm.com Ve 190
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David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-23 55

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, ) CASE NO.: A-18-772220-C
)
) DEPT NO.; XXIX
Plaintiff, )
)
)
GARY LEWIS and DOES I through V, )
inclusive, )
)
Defendants. )
)
THREE DAY NOTICE TO PLEAD
Date: n/a
Time: n/a
To: Gary Lewis, Defendant

PLEASE TAKE NOTICE that the Plaintiff intends to take a default and defaultjudgment
against you if you have not answered or otherwise filed a response of pleading within three (3) days
of the date of this notice.

Dated this /7 day of July 2018.

LS —_
P

v 7
“David A. Stephéns, Esq.
Nevada Bar No. 00902
Stephens Gourley & Bywater
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Plaintiff
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24
25
26
27
28

CERTIFICATE OF MAILING
I hereby certify that service of this THREE DAY NOTICE TO PLEAD was made thi! Zz/ '{

day of July, 2018, by depositing a copy thereof in the U.S. Mail, first class postage prepaid,

addressed to:

[|Gary Lewis Thomas E. Winner, Esq.

733 Minnesota Avenue Atkin Winner Shorrod
Glendora, CA 91740 ' 1117 S. Rancho Drive

Las Vegas, NV 89102

A¥. Employee of
Stephens Gourley & Bywater
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,

VS,

GARY LEWIS and DOES I through V,
inclusive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,

Third Party Plaintiff,
VS.
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES I
through V.,

Third Party Defendants.

I, BRANDON CARROLL, declare:

CASE NO.: A-18-772220-C
DEPT.NO.: 19

AFFIDAVIT OF VICE PRESIDENT OF
BODILY INJURY CLAIMS BRANDON
CARROLL IN SUPPORT OF
INTERVENOR/THIRD PARTY
DEFENDANT UNITED AUTOMOBILE
INSURANCE COMPANY’S
OPPOSITION TO COUNTER-MOTION
FOR SUMMARY JUDGMENT AND
COUNTER-MOTION FOR STAY OF
SUMMARY JUDGMENT FOR
DISCOVERY PURSUANT

TO N.R.C.P. 56 (f)

1. That I am the Vice President of Bodily Injury claims employed at United

Automobile Insurance Company (“UAIC”). I make this declaration in support of UAIC’s

Opposition to Third Party Plaintiff Lewis’ Counter-Motion for Summary Judgment and,

alternatively Motion to Stay

1104346.DOC

000683

000683

000683




789000

hearing on same summary judgment for discovery pursuant to N.R.C.P. 56(f). 1 have personal
knowledge of the facts set forth below and, if called as a witness, could and would competently

testify to them under oath.

2. I have familiarized myself with the claims file for the claims made by James
Nalder, as Guardian for Minor, Cheyanne Nalder, as well as Cheyanne Nalder, individually,
against Gary Lewis® implied policy of insurance with UAIC. I have familiarized myself with the
Nalder’s claim file since its opening. As part of that process, I reviewed claims notes made and
correspondence sent and received in connection with the handling of the claim. The claims
adjuster n;akes notes at or near the time of the activities in question occur. The creation and
maintenance of the claims notes is a regularly conducted business activity of UAIC and said
notes are true and accurate, Similarly, all correspondence sent by or, to, an adjuster is kept in the
Claims file in the usual and ordinary course of business and those documents are true and

accurate.

3. A review of the claims reveals the following: that the Nalder’s made a claim
under Gary Lewis’ policies with UAIC for the loss, on July 8, 2007, occurring to minor

Cheyanne Nalder.

4, A review of the claims reveals the following: that the Nalders and their Counsel
were informed in writing on October 10, 2007 that no coverage existed for Lewis on the date of
the accident, July 8, 2007, as his policy had expired June 30, 2007 and no new policy term was

incepted until July 10, 2007.

S. That, thereaftes, the claims file reveals that following a judgment being entered on

Nalders claim, in 2008, an action was filed against UAIC by Lewis and the Nalders alleging bad

Dreft Brandon Carroll Affidavit
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faith and extra-contractual remedies which was removed to U.S. Federal District Court for the

District of Nevada and the case proceed there as Nalder et al. v UAIC, case no. 2:09-cv-01348.

6. A review of the claims reveals the following: Following Motions for summary
judgment, the first District Court Judge hearing the matter, the Honorable Edward Reed, granted
summary judgment in favor of UAIC finding no policy in force for Lewis for the subject loss

and, as such, found no bad faith or extra-coritractual breaches had been committed -by UAIC.

7. A review of the claims reveals the following: Following Nalder’s appeal to the
U.S. Court of Appeals for the Ninth circuit, the case was remanded to the District Court due to

an ambiguity in the renewal notice that had been sent to Lewis for his policy.

8. A review of the claims reveals the following: After the matter was remanded, a
new round of cross-motions for summary judgment before the Federal District court proceeded
where the new judge hearing the case, The Honorable R. Clive Jones, again found that UAIC had
been reasonable and granted summary judgment in favor of UAIC on all the claims for bad faith
and/or extra-contractual damages; however, due to the ambiguity in the renewal, the Court
implied & policy of insurance for the loss and ordered UAIC to tender its $15,000 policy limits
for Gary Lewis. Said Order was entered October 30, 2013 and also, for the first time, found
UAIC had a duty to defend Lewis under the implied policy for claims arising out of the July
2007 loss.

9. A review of the claims reveals the following: UAIC paid said $15,000 policy
limits, in one payment, on November 1, 2013, two days following the judgment. A true and
accurate copy proof of the November 1, 2013 check payment for $15,000, kept in usual and

ordinary course of business by UAIC, is attached hereto as Exhibit ‘A’

Dreft Brandon Carroll Affidavit
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10. A review of the claims reveals the following: Nalders then appealed the October
30, 2013 ruling, again to the to the U.S. Court of appeals for the Ninth Circuit and, following
briefing and oral argument, that Court certified a first certified question to the Nevada Supreme
Court, on June 1, 2016, regarding whether Nalders could collect consequential damages, on the
2008 judgment against Lewis, from UAIC in the absence of bad faith by UAIC. This question

was accepted by the Nevada Supreme Court.

11. A review of the claims reveals the following: While that question was pending,
UAIC discovered that, pursuant to Nevada law, the Nalders® 2008 judgment against Lewis had
not been renewed pursuant to N.R.S. 17.214 and, thus, the judgment had expired in June 2014,
pursuant NLR.S. 11.190(1)(a).

12. A review of the claims reveals the following: Upon learning of the expiration of
the judgment against Lewis, UAIC filed a Motion to dismiss the Nalders® appeal for lack of

standing on March 14, 2017,

13. A review of the claims reveals the following: Up.on learning of the Motion to
dismiss, the Nevada Supreme Court stayed the first certified question for ruling on the Motion to
dismiss by the U.S. Court of Appeals for the Ninth Circuit. However, that the Ninth Circuit than
certified a second question to the Nevada Supreme Court on December 27, 2017, which the
Nevada Supreme Court accepted on January 11, 2018. This second certified question concerns
whether the potential liability for consequential damages is extinguished if the judgment has

expired.

Draft Brandon Camoll Affidavit
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14. A review of the claims reveals the following: This second certified question is
still being briefed before the Nevada Supreme Court and it UAIC’s belief that the Supreme

Court’s ruling will confirm whether or not the Nalder’s 2008 judgment against Lewis is expired.

15. A review of the claims reveals the following: On about July 19, 2018 UAIC’s
received notice from a new counsel for Nalder, David Stephens, Esq., that a new suit had been
filed by Nalder against Lewis, concerning the same expired 2008 judgment currently on appeal,
under Nalder v Lewis, case no. A-18-772220-C, and that he had served Lewis with same and was
giving 3 days notice of his intent to take default against Lewis. A true and accurate copy letter
from David Stephens dated July 17, 2018, kept in usual and ordinary course of business by

UAIC, is aftached hereto as Exhibit ‘B.’

l6. A review of the claims reveals the following: Upon leaming of this new action,

and given the October 30, 2013 ruling of the Federal District court that an implied policy in

effect for Lewis for the July 2007 loss - from which case no. A-18~772220-C arises.- UAIC - .

immediately sought to retain counsel for Lewis to defend him in this new action and prevent this

default

17. A review of the claims reveals the following: UAIC also discovered that David
Stephens had “amended” the expired 2008 judgment, ex parte, in about March 2018 — while the
above-referenced appeal was pending and, accordingly, UAIC also sought to have retained

defense counsel for Lewis vacate this improperly amended expired judgment.

18. A review of the claims reveals the following: UAIC engaged attorney Steven
Rogers, Esq. to represent Lewis in regard to both this “amended” expired judgment in case no.

07A549111 as well as in regard to the new action case no. A-18-772220-C.

Draft Brandon Carroll Affidavit
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19, A review of the claims reveals the following: In early August 2018 attorney
Rogers attempted to represent his client, Mr. Lewis, but was immediately met with resistance
from Nalder’s Counsel, Thomas .Christensen, Esg., who claimed to also represent Lewis,
whereby he asked Rogers if he believed his defense would cause “problems” for Lewis.
Accordingly, on August 10, 2018 attorney Rogers sent a lefter to aitorney Christensen
specifically responding to his concerns by noting Rogers did not believe his defense, seeking to

relieve Lewis of a multi-million dollar judgment, would cause him any “problems.” Aftorney

Rogers also attached copies of motions his office drafted on behalf of Lewis, to be filed in the

07A549111 action as well as in regard to the new action case no. A-18-772220-C. A true and
accurate copy of the letter from Steve Rogers to Christensen dated August 10, 2018, kept in

usual and ordinary course of business by UAIC, is attached hereto as Exhibit ‘C.’

20. A review of the claims reveals the following: In response to Attorney Rogers
August 10, 2018 letter, Attorney Christensen responded, with a letter dated August 13, 2018,
wherem he specxﬁcally adv1sed Attorney Rogers he could nelther speak to Lewis nor file the
planned motions he had drafted on his behalf. A true and accurate copy of the letter from
Christensen to Rogers dated August 13, 2018, kept in usual and ordinary course of business by

UAIC, is attached hereto as Exhibit ‘D.’

21.  Areview of the claims reveals the following: In response to Christensen’s August
13, 2018 letter, Rogers advised he could not represent Lewis due to Christensen’s interference in
preventing him from speaking to his client and he confirmed same in a letter to Christensen on
August 23, 2018. A true and accurate copy of the letter from Rogers to Christensen dated August
23, 2018, kept in usual and ordinary course of business by UAIC, is attached hereto as Exhibit

CE' b

Draft Brandon Carroll Affidavit

000688

- 000688

000688




689000

22, A review of the claims reveals the following: Learning of the interference by
Christensen in preventingvretained defense counsel from defending Lewis in regard to both the
07A549111 action as well as in regard to the new action case no. A-18-772220-C, UAIC had
counsel for UAIC file Motions to intervene in both actions on about August 17, 2018 and August

16, 2018, respectively.

23, Areview of the claims reveals the following: Thereafter, on about September 6-7,
2018, Christensen indicated to Rogers that he was retaining Attorney Breen Arntz, Esq., to
represent Lewis and confirmed same in an email to Rogers. A true and accurate copy of the
emails from Christensen to Rogers dated September 6-7, 2018, kept in usual and ordinary course

of business by UAIC, is attached hereto as Exhibit “F.’

24. A review of the claims reveals the following: Fearing the 6 month deadline to
seek to vacate the improperly amended judgment on the expired 2008 judgment would run in late
September 2018, UAIC engaged Randy Tindall, Esq. to file the necessary Motions to protect

Lewis in both actions, noted above,

25.  Areview of the claims reveals the following: Christensen then threatened Tindall
to withdraw all Motions on behalf of Lewis and, eventually, filed a Third Party Complaint
against Tindall and his law firm as well as UAIC. The third Party Complaint also makes
allegations against Nevada Bar counsel and the sitting judge that was hearing the case as co-

conspirators.

26.  Areview of the claims reveals the following: Now Lewis has moved for summary
judgment on this Third Party complaint alleging many things against UAIC, all of which UAIC

disputes.

Draft Brandon Carroll Affidavit
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27.  UAIC is not in a conspiracy with Bar Counsel and District Judge David Jones, nor

any counsel in this matter, against Christensen and Lewis.

28.  UAIC has been motivated by utmost good faith to comply with Federal Court’s
order of October 30, 2013, finding a policy for Lewis with UAIC, at law, for the first time
regarding the 2007 loss, in seeking to retain counsel and defend him in regard to the 074549111

action as well as in regard to the new action case no. A-18-772220-C.

29.  That UAIC is seeking to relieve Lewis of an improperly amended expired

judgment for over $3.5 million and, dismiss the new action filed against him.

30.  That UAIC, through retained counsel, tried to discuss Lewis® defense with him,

but this was refused by Counsel for Nalder and Lewis, Thomas Christensen.

31.  That UAIC never misinformed Attorney Steve Rogers of the legal basis for the

representation of Lewis,

32.  The UAIC has not engaged in trickery, delay or misrepresentation to harm Lewis.

33.  That due to the prevention of retained defense counsel from ever putting forth a
defense on Lewis’ behalf in regard to the 07A549111 action as well as in regard to the new
action case no. A-18-772220-é, UAIC has filed a declaratory judgment action regarding lack of
cooperation as well as seeking a determination whether UAIC owes Lewis “Cumis Counsel” due

to the conflict aﬁeged by attorney Christensen.

34.  Accordingly, at this time, Lewis has not complied with all policy conditions as he

is not cooperating in his defense or investigation of this amended judgment and new suit.

Draft Brandon Carrol] Affidavit
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35.  UAIC has never delayed investigation of this claim, or failed to respond to
settlement requests or, done a one-sided investigation or, committed any other violation of the

covenant of good faith and fair dealing and/or N.R.S. 686A.310.

36.  Indeed, UAIC has thus far been precluded from even speaking to its insured,
Lewis and, accordingly, has filed a Counter Motion for stay of the instant summary judgment for

discovery pursuant to N.R.C.P. 56(f).

37. Specifically, UAIC needs discovery including, but not limited to, depositions and
written interrogatories of Gary Lewis, which UAIC believes will lead to material issues of fact to
understand if Lewis has been informed that UAIC’s attempts to defend him seek to relieve him a
multi-million dollar expired judgment such that he will owe nothing to Nalder and how and why

he believes UAIC is injuring him or, in bad faith, for doing so.

-

38.  Additionally, UAIC seeks the depositions of Lewis and Attorneys Armtz,
Christensen and Stephens to understand all of their relationships vis-a-vis' Nalder as UAIC

believes this reveal material issues of fact concerning a fraud perpetrated on the Court

R B
DATED this_{Z_ day of December, 2018.

A 0L

Brandon Carroll, As VP of Bodily Injury Claims
and Duly authorized representative of United
Automobile Insurance Company

SUBSCRIBED AND SWORN to before me

Draft Brandon Carrol} Affidavit
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This \2:m day of =

BT

il '
NOTARYPUBLIC in and for said
Ficum, Wd€ounty, Florida

Draft Brandosn Carroll Affidavit

AMANDA M. BENITEZ
137 CORMISSION ¥ GG 096524
EXPIRES: Agsil 20, 2021
Readec Theu Nntary Public Undensmiiers

i
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4 . ’
UNITER.AUTOMOBILE INSURANCE COMPANY DETACH AND RETAIN THIS STATEMENT
DATE: 11/01/13 CHECK#: 0956661 CHECK AMOUNT : $ ¥x%x15, 000,00
POLICY#: NVA -030021926 LOSS DATE: 7/08/07 ' ADJ: V03
PAYEE: Christensen Law Office
& James Nalder, Guardian Ad Litem for minox Cheyanre Nalder
FULL AND FINAL 'SETTLEMENT OF ALL CLATIMS
CLAIM #: 0006000455 Claimant: 002 - CHEYANNE NALDER
Unit # 001 - 96 CHEV PICKUP1500 Coverage: BI - BODILY INJURY
REASON: '

ATKIN WINNER AND SHERROD
1117 S RANCHO DR
LAS VEGAS NV 89102-2216
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STEPHENS & BYWATER, P.C.
ATTORNEYS AT LAW

David A. Stephens email: dstephens@sgblawdirm.com Gordon E. Bywater email: gbywater@sgblawfirm.com

July 17,2018
VIA REGULAR U.S. MAIL
Thomas E. Winner, Esq.
Atkin Winner & Sherrod
1117 S. Rancho Drive
Las Vegas, Nevada 89102
RE: Cheyenne Nalder vs. Gary Lewis

Dear Tom:

I am enclosing with this letter a Three Day Notice to Plead which | filed in the above entitled

I recognize that you have not appeared in this matter. | served Mr. Lewis some time ago and
he has never filed an answer. Thus, as a couresy to you, who, | understand 1o be representing Mr.
Lewis in related cases, | am providing this Three Day Notice to you in addition to Mr. Lewis.

000696

| appreciate your consideration.

Sincerely,

STEPHENS & BYWATER

Dp 7

David A. Stephens, Esq.
DAS:mlg

enclosure

3636 N. Rancho Drive, Las Vcé‘as, Nevada 89130
Telephone: (702) 656-2355 ] Facsi_ll;ile: {(Z02) 656-2776

RS I

T

Website: www.sahblawlirm.com g nin
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TDNP (CIV)

David A. Stephens, Esq. )
Nevada Bar No. 00902 : -
STEPHENS, GOURLEY & BYWATER

3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com

Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, ) - CASENO. A-18-772220-C.
)
)  DEPTNO.. XXIX
Plaintiff, )
)
Vs. g
GARY LEWIS and DOES T through V, )
inclusive, )
)
Defendants, )
)
THREE DAY NOTICE TO PLEAD
. Date: n/a
Time: n/a

To: Gaty Lewis, Defendant _

PLEASE TAKE NOTICE that the Plaintiff intends to take a default and default judgment
against you if you have not answered or otherwise filed a response of pleading within three (3) déys
éf the date of this notice.

Dated this /7. day of July 2018,

Yud AT

<David A. Stepléns, Esq.
Nevada Bar No. 00902
Stephens Gourley & Bywater
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Plaintiff

000697
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26
27
28

L hereby certify that service of this THREE DAY NOTICE TO PLEAD was made this/ d '<
day of July, 2018, by depositing a copy thereof in the U.S. Mail, first class postage prepaid,

addressed to:

Gary Lewis
733 Minnesota Avenue
Glendora, CA 91740

CERTIFICATE OF MAILING

Thomas E. Winner, Esq.
Atkin Winner Shorrod
1117 S. Rancho Drive
Las Vegas, NV 89102

m/%é/sé J

A% Riployee of
Stephens Gourley & Bywater
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\/ ROGERS Sgha .
MASTRANGELD i €

Borl Hilchell
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Kimbesly €, Bosl
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August 10, 201§

Vig Emeif: thomasc@injurvhelpnow com
1

Tommy Chrisiensen, Esq.
Christensen Law Office, LLC
1000 South Valley View Blvd.
Las Vegas, Nevada 82107

Re: Ch‘evenne Nalderv. Gary Eewls .
Court Case Nos.;  A-07-54911]-C and A-18-772220-C

Dear Tommy:

In responst to your recent correspondence, it is my understanding that you and Dennis
represent Mr. Lewis with regard to his claims against UAIC. T have been retained to defend Mr.
Lewis with regard to Ms. Nalder’s 2018 actions, Pleasé advise if you sre now also acting as Mr.
Lewis" personal counsel with regard to my defense of Ms. Nalder’s 2018 actions. If so; I will include
you on all correspondence and meetings with Mr. Lewis.

- 000700

As for your question about the legal issues presented by Ms. Nalder’s 2018 actions, and
whether the defenses  propose would cause Mr. Lewis any “prablems,” I do not believe they-would.
Ms, Nalder moved to amend an expired $3.5 million judgment agginst him, and elso filed a
complaint for damages for the persanal injuries which were previously adjudicated and to add
interest through April 8, 2018, increasing the amount of the judgment to nearly $5.6 million. My
advice as Mr. Lewis’ defense counsel is that we should atferpt to protect him by moving to vaid the
Amended Judgment and Dismiss the new Complaint.

Regarding the motion to void the Amended Judgment, Ms. Nalder’s proposition that her
guardian ad jitem’s responsibility to renew the judgment was tolled while she was aminor, and while
Mr. Lewis was out of state, is legally unsupported. Attached is a draft of our proposed Motion for:
Relief from Judgment which sets forth the legal arguuments, Presuimably, Mr., Lewis would prefer fot
having this judgment against hirn, This motion is supported by the law, and should prove suceessfil.
If not, Mr, Lewis would be in no worse position than he is now.

Regarding Ms. Nalder's 2018 Complaint, the personal injury claims appear to be subject t6
dismissal pursuant to the doctrine of claim preclusion, as judgment has already been entered on the

claims, That Ms. Nalders guardian ad litem did not take the appropriate steps to renew the judgment
was not Mr. Lewis’ responsibility. Mr. Lewis should not be placed in legal jeopardy bécause of the

700 Soulh Third Street Las Yegas, levads 09101 © RI02383.3600 © FID23BEILED © wiwermendawcem

000700
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ROGERS
HASTRANRELD
CERALHO %
WALHE
Tommy Christensen, Esq,
Cheyenne Nalder v, Gary Lewis
Page 207 2
guardian ad litera’s faiture fo act. Ms. Nalder’s request for another amended judgment in her 2018
Complaint is procedurally inappropriate, sitice a request for an amended judgment is not & cause of
action. Her request for declaratory relief does not meet the eriteria. Overall, all of her clairis
regarding the validity of further amended judgments suffer from the sanie problems as the Amended
Judgment ~ the original Judgment expired and cannot be revived. Attached is a copy of our propesed
Motion fo Dismiss the 2018 Complaint. Mr. Lewis’ interests would be protected if the 2018
Complaint were dismissed, as, presumably, he would prefernot having to risk litigating Ms. Nalder's
personal injury claims and potential exposure fo an increased judgment. He would not be in any
warse position than he is now if the Motion to Dismiss were denied.

In your letter, on Mr. Lewis' behalf, you instruct me not to- file motions such as those
attached. It is not clear to me why you have done so. ] expect this letter and the attached motions
answer any questions or concerns you may have. If you have specific concems that I have not
addressed, please advise, Otherwise, please confirm that Mr. Lewis will cooperate with his defense
by agreeing to allow us to protect him by filing the attached motions, or, if not, why not.

Your promp attention is appreciated. (Note: This letter is copied to Mr. Lewis so that he can
patticipate with his counsel in our efforts to defend him his interests).

Sincerely,

ROGERS, MASTRANGELO, CARVALHO
& MITCHELL

Dictated by diephen Hogers, Bsq.
Signed b kin abzxencew\ .

Stephen H. Rogers, Esg.

SHR:TEHK/cm
Attachments
ce:  Gary Lewis

MARogzriLrwis adv, NaldenCormespandence\Tomny Chirst feifer QBOFIE T wnd

Docket 78085 Documeht 2019-29349
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STEPHEN H. ROGERS, ESQ.

Nevada Bar No. §755

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
700 South Third Street ‘

Las Vegas, Nevada 89101

Phone (702) 383-3400

Fax {702) 384-1460

Email: srogers@ememiaw.com
Attorneys for Defendant.

CHEYENNE NALDER, A:18-772220-C
Plaintiff, DEPT. NO.: 29

Jjudgment entered Ngle

the original judgiment expired in 2014, was not properly rencwed, and cannot be revived via an
amended judgment more than four years afier it expired.
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This Motion is made and based upon the papers and pleadings on file herein, the Points and
Authorities attached hereto, and such oral argiment as the Court may permit,
DATED this day of August, 2018,

ROGERS, MASTRANGELO, CARVALHO &
MITCHELL

Stephen H. Rogers, Esq.
Nevada Ber No. 5755

PLEASE TAKE NOTICE that the fore o E‘ENDANT’S MOTION TO DISMISS -
48Tty ~enttﬂed ;‘ i on the dayof _ 2018
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Stephen H. Rogers, Esq.
Nevada Bar No. 5755

700 South Third Street
Las Vegas, Nevada 89101
Attorneys for Defendant
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POINTS AND AUTHORITIES
L
INTRODUCTION

Cheyenne Nalder, (“Cheyenne’") alleges in her Complaint that she was injured in an aceident
in 2007. Cheyenne was 11 years old at the time. She did not wait until she resched the age of
majority to pursue her claim for damages against the alleged at-fault driver, Gary Lewis (“Lewis™).
A guardién ad litern, James Nalder, was appointed to pursue her claim. He did so, filing a cornplaint

5

on her behalf anid obtaining a Judgment for $3.5 million. Fo

ROWII Feasons, np payments other |

il a minor,

gggje‘ct to dismissal pursuzant to the dogtrine of |-

000704

é}%de{i judgment from the Court. Secking an amended

IRy
SERES

matter because there is no justiciable controversy and the issues upon which Cheyenne requests

declaratory reliefare unripe. In addition, since the Amended Judgment should not have been issued.
The original judgment expired in 2014 and was not subject to revival, there is nothing for Cheyenne
ta enforee,

In summary; the Courl should dismiss the Comglaint as there are no facts under which
Cheyeane is eatilied to reliell

1
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2
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i STATEMENT OF FACTS
This case involves a Tuly 8, 2007 accident. Cheyenne Nalder, (“Cheyenne”) who was then

a minor, alleged injuries, On QOctober 9, 2007, Cheyenne's guardian ad litem, James Nalder, filed

& Compldint against Gary Lewis (“Lewis™). See Complaint attached hereto as Exhibit “A.”

Lewis did not respond to the Complaint and a default was taken against him. /4, On June 3,
2008, a judgment was entered against him in the amount of $3, 5 million.' See Tudgment, atiached

heicto as Exhibit “B.” James Nalder as guardian ad litem f%“ yenne was the judgment creditor.

Id. NRS 11.190(1)(z) provtdcs that a _xudgment expires ﬁ X{5) years, ualess it is titnely renewed.

sought to' amend had e ‘{ﬁ R
Amended Iudgmem ot

qould void the Amended Judgmcnt.

identical injuries " the same accident. See Exhibit “A,” the 2007 Complaint, and the 2018

Comptaint, attached as Exhibit “D.” In the 2018 Complaint, she does not explain why she believes
she is entitled to damages for the same injuries for which shie received a judgment in 2008, See
Exhibit “D.”" However, the 2018 Complaint does acknowledge that she aiready receiveda judgment
against Lewis. fd atp. 3, 1. 10 - 11,

Iz

: T e o T
Tudesnnk arn oot ed whon flod, notwhon a Mobics of Pafiy 16 made, IR

14

Pags 4 of 11

5 For Relief from Judgment in Case No. A-07-549111-C,

vjv opavis)
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anally, the 2018 Complaint secks an amended judgment to add interest to the 2008
judgmené, and declaratory relief that the statute of limitations to enforce the judgment was tolled
because she was 2 minor and Lewis was a resident of California,

MOTION TO DISHMISS STANDARD
Aldefendant is entitled to dismissal when a plaintiff faifs “to state a claim up which reliefcan

be gmntéd.” NRCP 12(b)(5). The Nevada Supreme Court has declared that the dismissal of a

174 Nev. 224, 228, 181 P.3d 670, 672 (2008),

In evaluating a moticn to dismiss, col‘l\? i
id, A5 the Nevada Supremie Court held in Baxfe'i‘%: o7
_fourco?ﬁéggf the complaint.” Citing 5B Charles Alan

Baxter Céurtalso held thats “‘maﬁ’ {26 consider unattached evidence on which the complaint
necessarly relies ift £ ¥the co :q_ aint refer to the document; (2) the document is central to the

)

to the claim,” /d., citing 5B Wright & Miller, supra, § 1357, at 376,
While Defendant’s Motion to Dismiss does rely on certain documents which were not

attached to the Complaint, those documents are cither incorporated by reference (the Judgment and

51 Amended Judgmend) or integral (o the claim {the Complaint in thé 2007 case). Therefore, this Cotrt

M H R A Y e iimas m g riaee e fiy Smiedee sy s ek sy S . L ST N
shentd congider Gz omalior @ msion @ Goniss dnd ot capvert' i o & moiisn Jor sumimary

z ¢ gy variio b s
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ARGUMENT
A The Doctrine of Claim Preclusion Mandates Dismissal of Plaintiff's Claims Related to the
July 8, 2007 Acciderst
The October9, 2007 Complaint filed by Cheyenne’s guardian adlitem, James Nalder, alleged

personal injuries caused by the July B, 2007 accident. See Complaint attached hersto as Exhibit “A,”

‘When Lewis did not respond to that Complaint, 4 Default was entered against him. On June 3, 2008, |

Bivis. See Judgment, attached hersto

a Judgthent in the amount of $3.5 million was entered agains|d

as Exhibit “B.” Plsintiff acknowledged this in ParagrapfpTts

suant g the doctrinel claim preclusion. In 2008,
€5t to be applied to determine when claim
oy, v. Rubyq4 Nev. 1048, 1054-55, 194 P.3d 709, 713

/;év. Adv. Op. 28, 350 P.3d 80 (2015) (the

SiAccording to the Five Star test, claim preclusion applies

Second, the final judgment is valid, There is no question that the Judgment issued in 2008
was valid until it expired ini 2014. It could have been renewed, and, if so, would have sfill been valid
today. However, it was pot renewed, Cheyenne’s {or rather her guardian ad litem’s) failure to fully

execute on the Judgment while it was valid does nof open the door for her to re-litigate her claims.

Third, the sara cluims we invelved fo boih éolions, A review of the 2008 Compleint and the:

LT 25 EAN g N, U R I TIPS SR | Py
304 et inert e i R I R T ~
2018 LOMEEIn v ghf nal the POTEGNNT B

i1
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As the Five Star Court noted, public policy supports claims preclusion in situations such as
this. The Five Star Court cited Restatement (Second) of Judgments section 19, comment (2), noting

that “the putposes of claim preclusion are “based largely on the ground that fairness to the defendant,

and sound judicial administration, require that at some pointlitigation overthe particular controversy

come to an end’ and that such reasoning may apply ‘even though the substantive issues have not
been tried . . . Id. at 1058, 194 P.3d at 715, These policy reasons are applicable here. Lewis is
entitled to finality. A Judgment was already entered against him, Renewing the Judgment was not

Lewis’ re'spnnsibilityw that was the responsibility of Cheye, £ guardian ad litem, James Nalder.

B,

e ‘*C' .
to amem{%;‘gdgment is gt a cause of action. Cheyenne has demonstrated that she knows how ta

“properly pct the C4 # to amend a judgment, as she has already done so once, This claim is

<

a3

mappropnately inl
e

11t

/1

i

i1

Gtfed in the Complaint, and shonld be dismissed.,
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[ Cheyenne’s Request for Declaratory Refief Should Be Dismissed

Cheyenne does not ask forreliefrelative to enforcing an amended judgment, whichisa cause
of action. Rather, she asks the Court to declare that the statute of limitations on her original judgment
was tolled because of she was 2 minor and because the judgment debtor lived in another State:
Califomia. Presumably, Plaintiff means the statute of limitations to enforce the judgment, but that
is not clear,

Dieciaratory relief is onlyavaiiable ifr “(1ya jnsticiable comroversy exists between persons

%@; zo

/

7.1, 189 P.2d 352 (1948), where the Coutt noted a

Versy exists were addressed by the Nevada

1
e

444, Cheyertighy c

determination tha %ﬁpplicablcstarutc of limitations bars such action is “apprehended or feared” |

but not existing presently, because she has not taken any action to enforce the Amended Judgraent.

Likewise, there is no “concrete dispute” that the statnte of imitations would bar an attempt

by. Cheyenne to collect on the Amiended Judgment because she has not tried. Unless and until

Cheyeane actually tried 1p enforee (he Amended Judgmast, there is no “immediate™ need for &
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if dedaraimyrelief were not considered, because he could filps

L= e B D - > TR ¥, S - SVt b2

V Jjuneture, Cheyenne’s request for de jji‘ ory relf 3 ‘g“ld be dismissed because there is o valid
- judgment to enforce. The ongmal Ju ’f‘; i % Y %9 fgne 3, 2008 expxred on Jure 3, 2014. No

“Ripeness focuses on the timing of the action rather than on the party bringing the action .

. . The factors ta be weighed in deciding whether a case is ripe for judicial review include: (1) the

hardship to the partics of withholding jirdicial review; and (2) the suitability of the issues for |

review.’"{ Herbst Gaming, Inc. v. Heller, 122 Wev. 887, 887, 141 P.3d 1224, 1230-31
'(ZOQS}CaIEtemﬁon in original)(quoting In re I'R,, 119 Nev. 646, 651, 80 P.3d 1276, 1279 (2003)). In
the unpuﬁh'shed decision in Cassady v. Main, 2016 WL 412835, 2 copy of which is attached hereto
as Exhibit “E,” the Nevada Supreme Court noted that the plaintiffin that cass would sufferno harm

Seomplaint seeking direct redress for

Ty _ .
tnhave a court address her statute of

fe limitto rencw the Judgment was ot tofled by Cheyenne's minority because

statute ormule, Th 3

her guardian ad litern, an adult, was the judgment ereditor. The time limif to renew the Judgment was
not tolled by the judgment creditor’s absence from the state, because the requirement that a judgment
be renewed is not a cause of action to which such tolling provisions might apply. Because no valid
Judpmentexists, Chcy'cmc’s request for declaratory relief regardihg the tolling ofthe time (o enloree
& judgment theuld be dismissed as & matior o Inw,

f
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CONCLUSION
In her 2018 Complaint, Plaintiff sets forth no facts which, if true, would entitle her 1o the
relief she seeks. Her Complaint should be dismissed in its entirsty,
DATED this _ day of Angust, 2018,

ROGERS, MASTEANGELOD, CARVALHO &
MITCHELL

Las Yéias, Nevadd®hl
Atiduieys for Defendii,
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CERTIFICATE OF SERVICE

Pursuant to N.R,C.P. 5(z}, E.D.C.R. 7.26(), and Rule 9 of the N.EF.C.R., L hereby certify

that I am an employee of Rogers, Mastrangelo, Carvalho & Mitchell, and on the day of
August, 2018, a true and comrect copy of the foregoing DEFENDANT'S MOTION TG DISMISS

was served upon the following counsel of record as indicated below:

David A. Stephens, Esq.
Stephens, Gourley & Bywater

3636 North Rancho Drive

Las Vegas, Nevada §9130
Telephone: (702) 656-2355
Faczimile: (702} 656-2776

‘Emuil: dstephens{@spblawfirm com
Attorneys for Plaintiff

__ Via Fxrst Class; U.S. Mall Postage
Prf:pald

Via Facszmxls

iafiand-Delivery

Y ;' ectromc Service Purguant to
,#Z 9 of the N.E.F.C.R.

fnishative Order 14-2)

(0100 2
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STEPHEN H. ROGERS, ESQ.

Wevada Bar No. 5755 _

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
700 South Third Street

Las Vepas, Nevada 89101

Phone (702) 383-3400 “*/éwy‘ 4 (Wit 5

Fax (702) 384-1460
Email: srogers@rmerniaw,com
Attorneys for Defendant

|
DISTRICT COURT
CLARK COUNTY; r%ﬁ,é‘m

&
Rty
. g Y

CHEYENNE NALDER,
Plaindff,

VS.

o
Pursisant to NRCP ', 5 ng that this Court:declare as void the Amended Judgment entered on
March 28;, 2018, because the underlying Judgment expired in 2014 and is not capable of being
revived,

{11

[/

e

11/

11

11 ¢

666713

000713

000713



¥TL000

(VR N I~ N V. S - N PC U N

[ T N N R . R T T R T S T )
W RN = £ W B0~ ot A A W N =

24

This Motion is made and based upon the papers and pleadings on file herein, the Points and
Authorities attached hereto, and such oral argument as the Court rnay permit.
DATED this day of August, 2018,

ROGERS, MASTRANGELO, CARVALHO &
MITCHELL

Stephen H. Rogers, Bsq,
Nevada Bar No. 5755

700 South Third Street
Las Vegas, Nevada 83101

Attormeys %ef&nda&t

NOTICE OF MOTIhN

o g will comé on for Learing hefore the above-

it aun. in Department XXIX of the

ROGERS, MASTRANGELQG, CARVALHO &
MITCHELL.

StcphenH Rogers, Esq.
Nevada Bar No. 5755

700 South Third Stréet
Las Vegas, Nevada 89101
-Attorneys for Defendant

[if

o

11f

11

11/

fi

Iy ‘
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POINTS AND AUTHORITIES
I
! INTRODUCTION

This Court made a mistake of law based on incomplete/incorrect facts presented in an Bx
Parte Motion to Amended Judgment, when entering the Order granting the Motion on March 28,
2018, Thé Judgment which Plaintiff, Cheyenne Nalder (“Cheyenne™) moved to amend was entered

on June 3,2008. The judgment creditor, Cheyenne’s guardian ad litem, James Nalder, did not renew

the Judgment as required by Nevada law before it expired on June 3, 2104, six years after it was

entered. e
A

2 &
4.8

The Amended Judgment ostensibly reviva%ﬁé;

Ik
CSTATEMENT OF FACTS
, i accident which accurred on J uly 8, 2007. Cheyenne, who was then a

¥ ffered injuries from the aceident. On October 9, 2007, Cheyenne, through

1 her guard‘ién ad litem, James Nalder, presumably a relative, filed a Complaint against Gary Lewis

(“Lewis”), See Complaint attached hereto as Exhibit “AY

Lewis did not regpond to the Complaint and a default was taken against him. /4. Eventually,
a judgmeﬁt was entered against him in the amount of $3.5 million. See Judgment, attached hereto
111
L
[
/11

Page3of §
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as Exhibit “B.” The Judgment was entered on June 3, 2008, Sames Nalderas guardian ad litem for

Cheyenné is the judgment credifor. /4. NRS 11.190(1)(a) provides that a jiidgment ekpires. by
{imilation in six (8) years. As such, the Judgment expired on June 3, 2014,

On March 22,2018, nearly 10 years after the judgment was entered, and nearly four (4) years
after it expired, Cheyenne filed an “Ex Parte Motion to Amend Judgmentin the Name of Cheyenne
Nelder, Individually” (“Ex Parte Motion™), Her Motion did not advise the Court that the Judgment
she souglit to amend had expired.- Rather, it cited two statutes, NRS 11.280 and 11.300, without

explaining why they were applicable fo her request, and asked the Court to amend the Judgment to

be in her name alone, In short, the Court was not putonn

gt

revive an expired judgment, ég“ o,
2sented, (B purt granted Cheyenna’s Ex Parte

Witk an incomplete aceount of the issuege
géaiﬁ B 2018. See Exhibit “C.*

e}

Motion and issued an Amended Iudgment

As the Judgment had expiredapd an Ani @icj Judgrent could not be issuved to reviva it.
T " 0(b), to void the Amended Judgment and

years. NR§ 11.190(15 97 The judgment creditor may renew 4 judgment (and therefore the statute

- of limitations), for an additional six years by following the procedure mandated by NRS 17.214, The
‘mandated procedures were not followed. Therefore the Judginent expired.

NRS 17.214(1)(g) sets forth the procedure that must be followed to renew 2 judgment. & |

document tiled “Affidavit of Rencwal' containing specific information outlined in the statute must
be filed with the clerk of court where the judgment is filed within 90 days before the date the

judgment cxpires, Here, the Affidavit of Renewnl was required to be filed by March 5, 2014. No

Judgments are cntered wiien fifed, not when a Wotice of Entry is made, NRCP 38(C).

; _ Page 4 of 9

¢ that it was being asked to ostensibly |
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judgmenr is.not a cause of action.

such Affidavit of Renewal was filed by James Nalder, the Jjudgment credifor. Cheyenne was stilt a
minor ot March 5, 2014. The Affidavit of Renewal must also be recorded if the original judgment
was rccox"déd, and the judgment debtor must be served. No evidence of recordation (if such was
reqnired}: ar service on Lewis is present in the. record.

The Nevada Supreme Court, in Leven v. Frey, 123 Nev. 309, 168 P.3d 712 (2007), beld that
judgment créditors must strictly comply with the procedure set forth in NRS 17.214 in order to
validly rénew a2 judgment, /d. at 405-408, 168 P,3d 717-719, There is no question that neither
Cheyenné nor her guardian ad litem did so, Therefore the Judgment expired.

olled by any statute or rule
‘i deadlines mandated by NRS 17,214
were somehow extended because certain statul[égf Iumtatx%'

I The deadline to renew the Judgment was

In her Ex Parte Motion, Cheyenne sugpeste } T

uader some circumstarices. No such tolling &

judgment expires hy limitation in six years”). In summary, neither statute, NRS 11.190 nor NRS

17.214, pmvjdcs for any tolling of the time period to renew a judgment.
2 The deadline to renew the Judgment was not jolled by Cheyenne’s minority
Séiting aside the fact that the deadline to rénew a judgment is not an Action to which statutes
of fimitation/tolling apply, Cheyenne’s proposition that {he deadtines set forth in NRS 17.214 were

iolled by her minority are imapt fora fow roasans, First, the tolling statute cited by Cheyenne, NRS

111,280, dees not universally toll all statutes of limitations while & plaintiT is 2 minor, Rather, it is

expressly Hmited to actions invalving salés of probate estates,

Page50f 9
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Legal disability prevents running of statute, NRS 11.260 and 11.270 shall notapply

to miiners or ethers under any legal disability to sus at the fime when the right

of action first secrues, but all such persons may commence an action at any time

within 1 year after the removal of the disability.
Emphasis added. NRS 11.260 applies to actions o recover a estate sold by a guardian, NRS 11.270
epplies td actions to recover estates sold by an executor or administrator, Neither of those causes of
getion aré at issue here., Therefore, NRS 11,280 would not authorize tolling the deadline for the.
renewal of a judgmeént while a judgment credifor Was 2 minor. This statute would not apply in any
instance because the judgment creditor, James, was not 2 miner, and so did not have a legal

disability! ffég

Gn March 5, 2014, the deadline to file the AFRAEEIN] Renewal, Cheyenne wasstill a minor.

The judgment creditor was her guardian ad litem :fi%aes N'a;}é,’?* b

who had the responsibility to file the Affidafifiof Red

as James Nalder, not Cheyenne,

that Cheyenne, the real party in interest, wa

As Cheyenne was not the judgi S or, gl any tinte prior to the date of the issuarice of
: FR

dever expired, because she was the real party in interest-and was a
e
1t

Would have otherwise expired or' the judgment did expirc but was

If tolling of deadlines to amend judgments were sanctioned, title to real property owned by

anyone who had ever been a judgment debtor would be clouded, as a title examiner would ot know

whether a judgment issued more than six years prior had exPifed pursuant to statute, or was still |

valid, or could be revived when a rcal party in interest who was a minor reached the age of majority.

As the Court held in Lever, ont of the primary reasoris Tor the need to sirictly comply with NRS

~

317.214's resordalion requirement is-(o *procure reliabifity of Litle scarches for both creditars and.

debtors gince any lien on real property created when 2 judgment is recordéd continues upon that

judgmeat’s proper renewal.” J2, AL 408-409, 168 P.3d 712, 719, Compliznce with the notice

Page Gof 9
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4

requirement of NRS 17.124 is important to preserva the due process rights of the Jjndgment debtor.
14, 1f a judgment debtor is not provided with notice of the renewal of a Judgment, he may believe
that mejxiﬂgment has cxpired 2nd hie need take nio further action to defend himse!fagainst execution.
3. Lewis’ residency in California did not toll the deadline to renew the Judgment
Cheyenine’s Ex Parte Motion siext cites NRS 11.300, which provides “if, whei thé cause of
action shall accnie against a person, the person is out of the Siate, the action may be commenced
within the time herein limited after the person's return to the State; and if after the cause of action
shall have accrued the person departs fiom the State, the time of the absence shall not be part of the-

time preseribed for the commencement of the action.” CHfYenne’s argument that the deadline to
x| : B

judgment thespecxﬁc fime penod{pro i ‘s' hew] ca

000719

valid. Therefore, csseﬁﬁ'r'ﬂly a responsible title examiner would have to list any judgment that had
ever becn_'entered against a property owner on the title insurance policy, because hie could not be sure
that jndg:iaents older than six years for which no affidavit of renewal had been filed were expired or
the expiration was tolled.
B. The Caert Made ari Ervor of Law, Likely Based eit Mistake of Fact, When it Granted the
Ex Parte Motion to Arzvend Judgment
NRCI 68(b) allows this Court torelieve a party froma fipel judgrnent due to mistake (NRCP
G0{L)(1)) or because a judgaent is void (NRCP 60(LY#)Y). Baoth of these provisions apply:.

i The Court wade @ misiche of lowaslics it granted the Amended Judatient
]

000719
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DATED this da¥o

Bhcause the Ex Parte Motion was ex parte, it was not served on Lewis nor did he have an
gpportunity to make the Court aware that the Judgment had already expired on its own tenms; and
that Cheyenne’s proposition that the deadline to renew the judgment was tolled was inapt. The Ex

Parte Mation did not advise the Court that the Judgment had expired in. 2014 aund had not been

properly rencwed. Had the Court been fully apprised of the facts, it likely would not have granted

the Ex Paite Motion. Since the Amended Judgment was entered on March 28, 2018,  motion to set

nside the amended judgment on the basis of mistake is timely as it is made within six months of the

_entry of the judgment. This Court should rectify the mistake and void the Amended Judgment in

accordance with NRCE 60(b)(1).
2 The Amended Judgment is void

T,

p\x%a in 2014, the Amended Judgment should not have been issued.

héCourt should declare that the Judgment has expired,

Aupust, 2018,

ROGERS, MASTRANGELO, CARVALHO &
MITCHELL

Stephen H. Rogers, Hsq.
Nevada Bar No. 5755
700 South Third Street
Eas Vegas, Nevada 83101
Attornieys {or Defendant
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' CERTIFICATE OF SERVICE
Pursnant to N.R.C.P, 5(a), E.D.C.R. 7.26(a), and Rule 9 of the NEF.C.R., I hereby cetify

that I ar‘n:' an employee of Rogers, Mastrangelo, Carvatho & Mitchéll, and on the day of
Avgust, 2018,a true and corzect copy of the forégoing BEFENDANTS MOTION FOR RELIER

FROM J UBGIVTNT URSUANT TO NRCP 60 was served upon the following counsel efrecord

as {ndicated below:

David A Staphens Esq. . ViaFirst Class, U.S, Mail, Postage
Stephens, Gourley & Bywater T Prepaid

3636 North Rancho Drive . ViaFacsimile

Las Vegas, Nevada 89130 _ Adia Hand-Delivery.

Telephorie: (702) 656-2355 ¢£¥1a Electronic Service Pursuant to.

Facsimile: (702) 656-2776
Email: dstephens@spblawfirm.com
Attorneys jor Plaintiff

"‘-%\MEQ of the HEF.CR.
* @dministrative Order 14-2)

a“'\g i -
ﬁ‘E‘ci}'bloyce of '
ogers, Mastrangelo, Carvalho & Mitchell

D

£
D
L
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/ﬁf§¥/¥\ CHRISTENSEN LAW

www.injuryhelpnow.com

August 13,2018

Stephen H. Ragers, Esq. VIA Fax: {(702)384-1460
ROGERS, MASTRANGELQ, CARVALHO & MITCHELL Email: srogers@rmcmlaw.com
700 S. Third Street

Las Vegas, Nevada 89101

Re: Gary Lewis

Dear Stephen:.

[ am in receipt of your letter dated Friday, August 10, 2018. I was disappointed that you
have chesen to disregard my request that you commiunicate with me and not directly with
my client, You say you have “been retained to'defend Mr, Lewis with regard to Ms, Naldar’s
2018 actions” Would you be so kind as to provide me with all communications written or
verbal or notes of communications you have had with UAIC, their attorneys and/or Mr.
Lewis from yeur first contact regarding this matter to the present?

Please confirm that UAIC seeks now to honor the insurance contract with Mr: Lewis and
pravide a defense for him and pay any judgment that may result? This is the first indication
I am aware of where UAIC seeks to defend -Mr, Lewis, | repeat, please do not take any
actions, including requesting mare time or filing anything on behalf of Mr; Lewis without
first getting authority from Mr. Lewis through me. Please only communicate through this
office with Mr. Lewis. If you have already filed something or requested an extension
without written authority fram Mr. Lewis, he requests that you immediately reverse that
action. Please also only communicate with UAIC that any attempt by theriv to hire any other
attorneys t¢ take action on behalf of Mr. Lewis must include ristice to those attorneys that
they must first get Mr. Lewis' consent through miy office before taling any action including
requesting extensions of time or filing any pleadings on his behalf;

Regarding your statement that Mr: Lewis woulld not be dny worse off if you should lose your
motions, Thatis not correct. We agree that the validity of the judgment is unithportant at
this stage of the claims handling case, UAIC, however; is arguing that Mr, Lewis' claims
handling case should be dismissed because they claim the judgment is not valid, If you
interpose an insufficient improper defense that delays the inevitable entry of judgment
against Mr. Lewis and the Ninth Gircuit dismisses the appeal then Mr. Leéwis will have a
judgment against him and no claim against UAIC. In addition, you will causé additional
damages and expense to both parties for which, ultimately, Mr. Lewis would be responsible.

1000 $. Vaifey View Blvd, Las Vegas, NVESI07 | office@inkeryhelpnowicom | Pi702.870.1000 | F: 702.870.6152
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www.fnjuryhefpnaw.com

Could you be mistaken about your staterent that “the -original Jidgment expired and
cannot be revived?” I will ask your comument on just ane legal concept - Mr. Lewis’ absence
from the state. There are others but this one is sufficient on its own. There are three
statutes applicable to this narrow issue: NRS 11.190; NRS 11.300 and NRS 17.214.

NRS 11,180 Perlods of Hmitation. ... actions .. may only be éommenced ns follows:
i. Within 6 years:
(8) ... ain dclion upon a judgment of decrce of any court of the United States, or of any state or territory within the
United States, ar fhic renewal thereof,

NRS 11300 Absence from Strte suspepds running of stajefe. If, ... afler thé cause of action shall have
acerucd the pérson (defendant) depaits from the State, thic time of the absence shall not be pard of the time presciibed
forthe commencement of the action.

NRS 17.214 Filing and contents of affidavit; recording affidavit; notiee to Judgment deblor; stccessive

affldavits, .
1.. A judgment creditor or 2 judgment créditor’s successor in interest may renew a judpment which has not been
puid by:
(a) Filibg an sffidavit with the gterk of tho court whére the judgment I8 entered'and docketed, within 90 days
before the date the judpment expifes by limitation,

These statutes malte it clear that both an action.on the judgment or an optional renewal is
still available through today because Mr: Lewis has been in California since late 2008, Ifyou
have case law from Nevada contrary to the cléar language of these statutes please share it
with me so that1may review it and discuss it with my client.

Your prompt attention is appreclated. Mr. Lewis does not wish you to file any motians until
and unless he is convinced that they will henefit Mr. Lewis -- not harm him and henefit

UAIC. Mr. Lewls would like all your communications to go through my office. He does nat.
‘wish to have you copy him on correspandence with my office. Please do not communicate

directly with Mr. Lewis,

Vety truly yours,

Tomrzrﬂnristénsen

CHRISTENSEN LAW OFFICE, LLC

1000 5, Valley View Olvd, Las Vegas, V89107 | office@injutyhelprawcem | P 7028703000 | Fr 7028706152
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ROGERS

MASTRANGELD
CARVALHO &

MITCHELL

Altorneys At Law
Stephen H. Rogers
Rebecea L. Masirangelo
Daniel E. Carvatho
Berl Mitchell®
Imean Anwar
Charles A. Michalek
Bawn L. DavisA
Harissa R. Temple
Will €. Mitchell
Kimberly C. Beal

*0f Counsel
~Also admitted in AZ

August 23, 2018

Via Email: thomasc@injurvhelpnow.com

Thomas F. Christensen, Esq.
Christensen Law Office, LLC
1000 South Valley View Blvd.
Las Vegas, Nevada 89107

Re:  Cheyenne Nalder v. Garv Lewis
Court Case Nos.:  A-07-549111-C and A-18-772220-C

Dear Tommy:

You have advised that, as Mr. Lewis’ personal counsel, I will not be permitted to speak with
him. As such, I willnot be able to defend him with respect to the amended judgment and the current
Complaint. You have also advised that I am not to copy him on any letters. As I copied him on my

initial letter, I .ask that you advise him that I cannot represent him as he will communicate with me.

Sincerely,

ROGERS, MASTRANGELQ, CARVALHO
& MITCHELL

Dictsted by Stephes Rogers, Esq,
Slggied ta Bis shuence.

Stephen H. Rogers, Esq.

SHR/mms
cc! Gary Lewis

M:Rogers\Lewis adv. Nalder\ComespandenceXTommy Chri letter 0823 18.wpd

700 South Third Street, Las Vegas, Hevada 89101  P:702.383.3400 © F:702.384.1660 © www.rmemiaw.com

VUVUT
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bee:

United Automobile Insuranee Company
Brandon Carroll (via email)
Michael Harvey (via email)

566727
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Carclyn Mangundayar}

Fromy: ‘ Steve Rogers

Sent: ' Friday, September 07, 2018 8:12 AM :
To: Carolyn Mangundayao; Thomas Christensen; breenarntz@me.com
Cc: ' Reception

Subject: RE: Gary Lewis

Tom:

In response ta your second 09/06/18 emall, you'll recall that you declined my request that you conference Mr. Lewls in
on our 08/13/18 phone call, My request confirms that | was agreeable to your participation In my communications with
Mr Lewls. '

| will convey to UAIC your wish to retain Mr. Arntz to represent Mr. Lewls.
Please contact e wlith any;questlons.

Steve
(please f that there is a typo in the concluding line of my 08/23/18 letter: “he will communicate with me” inaccurately

omitted the word “not”)

V. ROGERS
MASTRANGELD

C CARVALHO &
l MITCHELL

Stephen H. Rogers, Esq.

ROGERS, MIASTRANGELO, CARVALHO & MITCHELL
700 South Third Street

Las Vegas, Nevada 89101

Telephone: {702) 383-3400 .

Facsimile: {702} 384-1460

Emall; srogers@rmcmlaw‘co‘m

000729

This message and any file(s} or(attachment(s) transmitted herewith are confidential, intended for the named reciplent only, and may
contain information that is a trade secret, proprietary, protected by attorney work praduct doctrine, subject to attorney-client
privilege, or is otherwise protected against unauthorized use or disclosure. This message and any file(s) or attachment(s} transmitted
herewith are based on a reasonable expectation of privacy consistent with ABA Formal Opinion No. 99-413. Any disclosure,
distribution, copying, or use of this information by anyone other than the intended recipient, regardless of address or routing, is
strictly prohibited. If you receive this message in error, please advise the sender by immediate reply and delete the original message.

Thank you.

From: Carolyn Mangundayao
Sent: Friday, September 07, 2018 7:55 AM
To: Thomas Christensen <thomasc@injuryhelpnow.com>; Steve Rogers <srogers@rmcmiaw.com>; breenarntz@me.com

Ce: Reception <receptionist@injuryhelpnow.com>
Subject: RE: Gary Lewis

000729
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See attached,

Thank you. .
19

.
1
+ -

ROGERS
MASTRANGELO
CARVALHO &
MITCHELL

Carolyn Mangundaydo

Legal Assistant te Stephen H. Rogers, Esq., Bert O. Mitchell, Esq. & William C. Mitchell, Bsq,
ROGERS, MASTRANGELO, CARVALHO & MITCHELL

700 South Third Street _

Las Vegas, Nevada 89101

Telephone: (702) 383-3400

Pacsimile: (702) 384-1440
Email: gmengundayvac@itimcimlaw.com

Notles of Confidentlallty:

This e-mall, and any attachments thareto, Is intended only for use by the addressee(s) named harctn snd may contain lagally privileged and/ar
confidential informatlon. If you are not the intended reciplent of thls e-mall, you are hereby notifled that any dlsssmination, distributlon of ¢opylag
of this e-mall, and any ettachments thereto, is stelctly prohibited. Ifyou have seceived this e-mail In esvor, please linmedtately rotify me by e-mall
(by replylng to this message) or telephone (nuted above) and permaneatly delete the etigingl and any copy of any e-mall and any printout

thereof, Thank you for your coopgration with pespect o this maties,

t e
L

'y
from: Thomas Chrlstensei;l [malitg
Sent: Thursday, Septembe
To: Steve Rogers <srogars@pemiaw.s
Ce: Carolyn Mangundayao <cmanaundays

Subjact: Gary Lewls :

Stephen,

What is the date of your'letter and how was it delivered? We do not have that letter. Please forward it to

us, Given your dual representation of UAIC and Mr Lewis and that you feel commmunication with Mr Lewis
through my office is not acceptable we think it better to allow Breen Amtz to represent Mr Lewis’s interest in
these two actions as indépendent counsel. Could you make a request that UAIC pay for independent
counsel? Thank you, |

Tommy Christensen :

Christensen Law Omceé ;

VUVUT O
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On August 16", 2018 I electronically filed and served UAIC’s Motion to Intervene
on the Odyssey e-File NV web site in case no. A-18-772220-C matter in accordance
with the usual and customary practice of electronically serving pleadings in said
Court;

That I served UAIC’s Motion to Intervene in case no. A-18-772220-C electronically,
as indicated on the certificate of service I prepared with same filing, and then
submitting it in the Odyssey system to serve all parties of record,;

That, from my review of the Court docket at the time I served UAIC’s Motion to
Intervene in case no. A-18-772220-C the only party that had filed any pleading or
made an appearance was counsel for Plaintiff David Stephens, Esq.;

That on August 17, 2018 I electronically filed and served UAIC’s Motion to
Intervene in case no. 07A549111 on the Odyssey e-File NV in accordance with the
usual and customary practice of electronically serving pleadings in said Court;

That, from my review of the Court docket at the time I served UAIC’s Motion to
Intervene in case no. 07A549111 the only party that had filed any pleading or made
an appearance in 2018 was counsel for Plaintiff David Stephens, Esq.;

It was unknown to me at the time of filing the above noted Motions to Intervene, that
David Stephens, Esq. had, for some unknown reason, failed to add his firm to the
electronic service list for these matters on Odyssey;

That I have since contacted the Clerk of the Court for the Eighth Judicial District who
confirmed that all attorneys filing pleadings in the said court must be registered for
electronic service and, add themselves to the electronic service on Odyssey and, serve
electronically;

I also mailed “Filed”, stamped, copies of the both the Motions to intervene, in case
no. A-18-772220-C and in case no. 07A549111, with Notices of the Motion
indicating that the hearing of the Motions were to be held “IN CHAMBERS?”, from
our office at 1117 S. Rancho, Las Vegas,. NV. 89183, by regular U.S. mail, to
Plaintiff’s counsel David A. Stephens, Esq. at STEPHENS, GOURLEY &
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From : dstephens@sgblawfirm.com

To : mdouglas@awslawyers.com

Sent : 9/14/2018 9:08AM

Subject : RE: Cheyenne Nalder v. Gary Lewis

Dear Matt,

If I had an answer to your question | would just file an opposition. | am researching to see if there is a basis for
opposing either motion.

Off the top of my head, I think your motion is too late as to the 2007 lawsuit.
Thanks,

David A. Stephens, Esq.

Stephens Gourley & Bywater

3636 N. Rancho Drive

Las Vegas, NV 89130

Phone: (702) 656-2355

Facsimile: (702) 656-2776
mailto:dstephens@sgblawfirm.com

NOTICE TO UNINTENDED RECIPIENTS: The information contained in this electronic transmission (e-mail) is
private and confidential and is the property of Stephens Gourley & Bywater. The information contained herein
is privileged and is intended only for the use of the individuals or entities named above. If you are not the
intended recipient, be advised that any unauthorized disclosure, copying, distribution or the taking of any action
in reliance on the contents of this electronically transmitted information (e-mail) is prohibited. If you have
received this electronic transmission (e-mail) in error, please immediately notify us by telephone and delete the
e-mail from your computer. You may contact Stephens Gourley & Bywater at (702) 656-2355.

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]
Sent: Thursday, September 13, 2018 12:02 PM

To: David Stephens

Cc: Tom Winner

Subject: RE: Cheyenne Nalder v. Gary Lewis

David-

Thanks for the email and further explanation. However, you have not responded to my question posed in my
initial response to you earlier this week.

Specifically, in order to assess your request can you kindly articulate what Uresponse(] or, opposition, you have
or, would like to file, in regard to the 2 Motions to intervene? In other words what is the nature of you planned

objection or, opposition, to these two essentially ministerial motions?

Kindly let me know so | can consider your request. Thanks,

Matthew J. Douglas
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iE logo.jpg Partner '
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: Ttis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED [N CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. If YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: David Stephens <dstephens@sgblawfirm.com>
Sent: Wednesday, September 12, 2018 5:23 PM

To: Matthew Douglas <mdouglas@awslawyers.com>
Subject: RE: Cheyenne Nalder v. Gary Lewis

Dear Matt,
Thanks for the courtesy.

I hope you did not think | was accusing you of not practicing properly. | have worked on cases against Trevor
and Tom and they have always followed the rules and been professionals. | believe that you would do the same
working for them. All | know is that I did not receive them. Whether they got lost in the Ethernet and mail or
we mishandled them | do not know.

f can have an opposition filed within one week from today if that works for you. If you need time to file a reply
you could calculate that from then.

If my suggestion does not work, let me know what you think works.
[ appreciate your courtesy.
Sincerely,

David A. Stephens, Esq.

Stephens Gourley & Bywater

3636 N. Rancho Drive

Las Vegas, NV 89130

Phone: (702) 656-2355

Facsimile: (702) 656-2776
mailto:dstephens@sgblawfirm.com

NOTICE TO UNINTENDED RECIPIENTS: The information contained in this electronic transmission (e-mail) is
private and confidential and is the property of Stephens Gourley & Bywater. The information contained herein
is privileged and is intended only for the use of the individuals or entities named above. If you are not the
intended recipient, be advised that any unauthorized disclosure, copying, distribution or the taking of any action
in reliance on the contents of this electronically transmitted information (e-mail) is prohibited. If you have
received this electronic transmission (e-mail) in error, please immediately notify us by telephone and delete the
e-mail from your computer. You may contact Stephens Gourley & Bywater at (702) 656-2355.
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From: Matthew Douglas [mailto:mdouglas@awslawyers.com]
Sent: Tuesday, September 11, 2018 6:28 PM
To: David Stephens
Cc: Victoria Hall; Tom Winner
Subject: RE: Cheyenne Nalder v. Gary Lewis
David-
| was in deposition today so | am just getting a chance to respond to your email. In any event, my assistant tells
me we properly e-served the Motion to Intervene in the Cinew(] case A-18-772220-C, pursuant to court rules
and, further, as to the original case, case no. 07A549111, mailed the notice and Motion to intervene to you as it
is an old case not on e-filing. So, you should have received proper notice for both.
Regardless, in order to assess your request can you kindly articulate what Oresponsel] or, opposition, you have
or, would like to file, in regard to the 2 Motions to intervene?
Thanks,
; Matthew J. Douglas
IE logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 85102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www,awslawyers.com
CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION i5 ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1S INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S} OR ENTIT{IES} NAMED ABOVE. If YOU ARE NOT 00
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DiSSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION [S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED m
THIS TRANSMISSION {N ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR. (@)
o
o

From: David Stephens <dstephens@sgblawfirm.com>
Sent: Tuesday, September 11, 2018 10:51 AM

To: Matthew Douglas <mdouglas@awslawyers.com>
Subject: Cheyenne Nalder v. Gary Lewis

Dear Matthew:

As | was recently checking on the status of a default against Mr. Lewis, | learned that you had filed a motion to
intervene in the case on behalf of United Automobile Insurance Company on August 16, 2018. That motion to
intervene has never been served upon me. Thus, | have not had the opportunity to respond to that motion to
intervene.

I am writing to request that you continue the motion to intervene and serve me a copy so that | can file an
appropriate and timely response with the court.

That finding made me curious and I checked the other case filed by James Nalder against Gary Lewis in which |
am the attorney of record for Cheyenne Nalder, now that she has reached the age of majority, | found that you
filed a motion to intervene in that case on August 17, 2018.

| have not been served a copy of that motion and | am writing to request that you continue the hearing of that
motion and serve me a copy so that | can file an appropriate and timely response with the court.
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I appreciate your consideration and look forward to hearing from you promptly as to this request.
Sincerely,
David A. Stephens, Esq.
Stephens Gourley & Bywater
3636 N. Rancho Drive
Las Vegas, NV 89130
Phone: (702) 656-2355
Facsimile: (702) 656-2776
mailto:dstephens@sgblawfirm.com
NOTICE TO UNINTENDED RECIPIENTS: The information contained in this electronic transmission (e-mail) is
private and confidential and is the property of Stephens Gourley & Bywater. The information contained herein
is privileged and is intended only for the use of the individuals or entities named above. If you are not the
intended recipient, be advised that any unauthorized disclosure, copying, distribution or the taking of any action
in reliance on the contents of this electronically transmitted information (e-mail) is prohibited. If you have
received this electronic transmission {(e-mail) in error, please immediately notify us by telephone and delete the
e-mail from your computer. You may contact Stephens Gourley & Bywater at (702) 656-2355.
&
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David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email; dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY,NEVADA

CASE NO.: 07A549111
DEPTNO.: XXX

CHEYENNE NALDER, )

Plaintiff, %
)
VS¢
GARY LEWIS, é

Defendants,

PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

Date: 9/19/2018
Time: Chambers

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes the Motion to

Intervene filed by United Automobile Insurance Company, as follows:
POINTS AND AUTHORITIES
I. INTRODUCTION

Initially, Counsel for Plaintiff apologizes for the latencss filing of this opposition to the
motion to intervene. Counsel first learned of this motion to intervene on September 10, 2018.
Counsel then contacted Matthew Douglas, Esq., by email requesting an extension of time to respond
to the motion in that he had never received the motion to intervene.!

Mr. Douglas responded by stating that the motion to intervene was served by mail on August

17, 2018, Counsel for Plaintiff indicated that it had not been received. Mr. Douglas then indicated

1 Counsel for Plaintiff does not mean to imply, by this statement, that counsel for UAIC did
not serve the motion properly. He can only represent that he did not receive the motion, He does not
know the reason why it was not received.
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that he needed to know the grounds for opposing the motion before he could agree to an extension.
Thus, it became easier to do the research and file the opposition late, than do the tesearch on the
pogsible grounds to get an extension of time to file an opposition. Thus, this opposition is being
filed late.

II, FACTS

On the 8" day of July, 2007, Defendant, Gary Lewis, (“Lewis”), ran over Cheyenne Nalder,
(“Cheyenne™), while he was driving his vehicle on private property located in Lincoln County,
Nevada,® | |

Cheyenne was a minor at the time of the accident,

Gary Lewis carelessly and negligently drove his car such that it struck Cheyenne Nalder,

This accident caused serious injuries to Cheyenne.

Following the accident, Cheyenne, with her father as guardian ad litem, filed suit against
Lewis. Lewis did not respond to the suit. Therefore, on June 3, 2008, Cheyenne obtained a default
judgment against Lewis for $3,500,00.00. A notice of entry of this judgment was filed on August
26, 2008,

When the lawsuit was filed, and at the time the judgment was entered on June 3, 2008,
Cheyenne was represented by Christensen Law Offices.?

None of that judgment has ever been paid, with the exception of $15,000.00, which was
later paid by United Auto Insurance Company, (“UAIC”), following a suit filed against UAIC,
which was alleged to be the insurer for Lewis at the time of the accident, for bad faith, failure to
defend, and other claims for relief.

In 2018, Cheyenne, due to the fact she had reaohcci the age of majority, filed a motion to

amend the judgment to make herself the plaintiff, rather than her father, who had been her guardian

z These statements of facts are based upon allegations in the pleadings filed in this matter, and
the statements made in the motion to intervene.

* Tt is counsel’s understanding that Cheyenne is still represented by Tom Christensen, Esq.,
and also by Dennis Prince, Esq., in the litigation and pending appeals involving UAIC’g duty to defend
Lewis and any related claims.

-
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ad litem.,

The amended judgment was signed by this Court and filed on March 28, 2018. On May 18,
2018, a notice of entry of judgment was served on Mr. Lewis,

Until it filed this motion to jntervens, UAIC had never appeared in this lawsuit. Now it
seeks to intervene. .

IT. UAIC IS NOT ENTITLED TO INTERVENE IN THIS MATTER

Tt is too late for UAIC to file a motion to intervene.

A party cannot intervene into a matter where a judgment is final.

“We conclude that once the district court dismissed this case with prejudice, it lost

all jurisdiction concerning that judgment, except to alter, set aside, or vacate its

judgment in conformity with the Nevada Rules of Civil Procedure.”

SEPP, LP v, District Court, 123 Nev, 608, 173 P.3d 715, (2007).

While the SFPP case involved a dismissal of the case, rather than judgment in the case, the
analysis still applies. Hete, there i3 a judgment which disposes of all issues in the case. Itis too late
to intervene, That final judgment disposed of all igsues in the case.

“To avoid any confusion regarding this matter, we clarify that a final judgment is one

that disposes of all the issues presented in the case, and leaves nothing for the future

consideration of the court, except for post-judgment issues such as attorney's fees

and costs. A post-judgment order awarding attorney's fees and/or costy mﬁy be

appealed as a special order made after final judgment, pursuant to NRAP 3A(b)(2).

See Smith v. Crow;'»z Finaneial Services, 111 Nev, 277, 280 n, 2, 890 P.2d 769, 771 n.

2 (1995).”

Lee v. GNLY Corp., 116 Nev. 424, 996 P.2d 416, 417 (2000),

Thus, this Court lacks the jurisdiction to even consider a motion to intervene after the entry
of a final judgment, which has occurred.

Additionally, the Nevada Supreme Court hag held, "The plain language of NRS 12.130 does
not permit intervention subsequent to the entry of a final judgment.” Lopez v. Merit Insurance Co.,

109 Nev, 553, 556, 853 P.2d 1266, 1268 (1993). Thus, the language of the statue on intervention
._3 -
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has been held to not permit intervention after the entry of a final judgment.

Because final judgment has been entered in this case, the court lacks jurisdiction to consider
a motion to intervene. Additionally, it has been held that the statute on intervention does not allow
a post judgment' intervention in a case.

For these reasons it is respectfully requested that this Court deny the motion to intervene.

Dated this _/{ _day of September, 2018.

STEPHENS & BYWATER, P.C.

A N

David A, Stephens, Esq,
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attomeys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14™ day of September, 2018, 1 served the following
dooument: PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

O

V1A ELECTRONIC FILING; (N.E.F.R. 9(b))
VIA ELECTRONIC SERVICE (N.EFR. 9)"

BY MAIL: by placing the documents(s) listed above in a sealed envelope, postage
prepaid in the U, S. Mail at Las Vegas, Nevada, addressed as set forth below:

Matthew J. Douglas, Esq.
Atkin Winner & Sherro
117 8. Rancho Drive

Las Vegas, NV 89102

BY FAX: by transmitting the document(s) listed above via telefacsimile to the fax
number(s) set forth below. A printed transmission record is attached to the file copy
of this document(s). '
Matthew J, Douglas, Esq., 702-243-7059

BY HAND DELIVER: by delivering the document(s) listed above to the person(s) at

the addregs(es) set forth below.
P = ,
thployee of Stephens & Bywater
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Electronically Filed
9/17/2018 12:33 PM
Steven D. Grierson

David A. Stephens, Esq.
Nevada Bar No. 00902

STEPHENS & BYWATER, P.C.

3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com

Attorney for Cheyenne Nalder

CLERK OF THE COU
OPPS (CIV) &‘wf ,gu‘w

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: 07A549111

)
) DEPT NO.: XXIX

Plaintiff, )
)
V8. )
- )
GARY LEWIS, )
)
Defendants. )

PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

Date: 9/19/2018
Time: Chambers

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes the Motion to

Intervene filed by United Automobile Insurance Company, as follows:
POINTS AND AUTHORITIES
I. INTRODUCTION

Initially, Counsel for Plaintiff apologizes for the lateness filing of this opposition to the
motion to intervene. Counsel first learned of this motion to intervene on September 10, 2018.
Counsel then contacted Matthew Douglas, Esq., by email requesting an extension of time to respond
to the motion in that he had never received the motion to intervene.’

Mr. Douglas responded by stating that the motion to intervene was served by mail on August

17,2018. Counsel for Plaintiff indicated that it had not been received. Mr. Douglas then indicated

' Counsel for Plaintiff does not mean to imply, by this statement, that counsel for UAIC did
not serve the motion properly. He can only represent that he did not receive the motion. He does not
know the reason why it was not received.

Case Number: 07A549111
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that he needed to know the grounds for opposing the motion before he could agree to an extension.
Thus, it became easier to do the research and file the opposition late, than do the research on the
possible grounds to get an extension of time to file an opposition. Thus, this opposition is being
filed late.

II. FACTS

On the 8™ day of July, 2007, Defendant, Gary Lewis, (“Lewis”), ran over Cheyenne Nalder,
(“Cheyenne™), while he was driving his vehicle on private property located in Lincoln County,
Nevada.? -

Cheyenne was a minor at the time of the accident.

Gary Lewis carelessly and negligently drove his car such that it struck Cheyenne Nalder.

This accident caused serious injuries to Cheyenne.

Following the accident, Cheyenne, with her father as guardian ad litem, filed suit against
Lewis. Lewis did not respond to the suit. Therefore, on June 3, 2008, Cheyenne obtained a default
judgment against Lewis for $3,500,00.00. A notice of entry of this judgment was filed on August
26, 2008.

When the lawsuit was filed, and at the time the judgment was entered on June 3, 2008,
Cheyenne was represented by Christensen Law Offices.?

None of that judgment has ever been paid, with the exception of $15,000.00, which was
later paid by United Auto Insurance Company, ("UAIC”), following a suit filed against UAIC,
which was alleged to be the insurer for Lewis at the time of the accident, for bad faith, failure to
defend, and other claims for relief.

In 2018, Cheyenne, due to the fact she had reached the age of majority, filed a motion to

amend the judgment to make herself the plaintiff, rather than her father, who had been her guardian

? These statements of facts are based upon al legations in the pleadings filed in this matter, and
the statements made in the motion to intervene.

* Itis counsel’s understanding that Cheyenne is still represented by Tom Christensen, Esq.,
and also by Dennis Prince, Esq., in the litigation and pending appeals involving UAIC’s duty to defend
Lewis and any related claims.

-2
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ad litem.

The amended judgment was signed by this Court and filed on March 28, 2018. On May 18,
2018, a notice of entry of judgment was served on Mr. Lewis.

Until it filed this motion to intervene, UAIC had never appeared in this lawsuit. Now it
seeks to intervene.

III. UAIC IS NOT ENTITLED TO INTERVENE IN THIS MATTER

It is too late for UAIC to file a motion to intervene.

A party cannot intervene into a matter where a judgment is final.

“We conclude that once the district court dismissed this case with prejudice, it lost

all jurisdiction concerning that judgment, except to alter, set aside, or vacate its

judgment in conformity with the Nevada Rules of Civil Procedure.”

SFPP, LP v. District Court, 123 Nev. 608, 173 P.3d 715, (2007).

While the SFPP case involved a dismissal of the case, rather than judgment in the case, the
analysis still applies. Here, there is a judgment which disposes of all issues in the case. It is too late
to intervene. That final judgment disposed of all issues in the case.

“To avoid any confusion regarding this matter, we clarify that a final judgment is one

that disposes of all the issues presented in the case, and leaves nothing for the future

consideration of the court, except for post-judgment issues such as attorney's fees

and costs. A post-judgment order awarding attorney's fees and/or costs may be

appealed as a special order made after final judgment, pursuant to NRAP 3A(b)(2).

See Smith v. Crown Financial Services, 111 Nev. 277,280 n. 2, 890 P.2d 769, 771 n.

2 (1995).”

Leev. GNLV Corp., 116 Nev. 424, 996 P.2d 416, 417 (2000).

Thus, this Court lacks the jurisdiction to even consider a motion to intervene after the entry
of a final judgment, which has occurred.

Additionally, the Nevada Supreme Court has held, "The plain language of NRS 12.130 does
not permit intervention subsequent to the entry of a final judgment." Lopez v. Merit Insurance Co.,

109 Nev. 553, 556, 853 P.2d 1266, 1268 (1993). Thus, the language of the statue on intervention

~3-
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has been held to not permit intervention after the entry of a final judgment.

Because final judgment has been entered in this case, the court lacks jurisdiction to consider
a motion to intervene. Additionally, it has been held that the statute on intervention does not allow
a post judgment intervention in a case.

For these reasons it is respectfully requested that this Court deny the motion to intervene.

Dated this _/¢{ day of September, 2018.

STEPHENS & BYWATER, P.C.

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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