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Case 2:09-cv-01348-RCJ-GWF Document 103 Filed 10130/13 Page 1 of 1 

~A0450 (Rev. 5/85) Judgment in a Civil Case 

UNITED STATES DISTRICT COURT 

DISTRICT OF 
Nevada 

Nalder et aI., 

JUDGMENT IN A CIVIL CASE 
Plaintiffs, 

v. 
United Automobile Insurance Company, Case Number: 2:09-cv-O I 348-RC]-GWF 

Defendant. 

r Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has 
rendered its verdict. 

IX Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered. 

r Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer of judgment has been filed in this 
case. 

IT IS ORDERED AND ADJUDGED 

The Court grants summary judgment in favor of Nalder and finds that the insurance renewal statement contained an 
ambiguity and, thus, the statement is construed in favor of coverage during the time of the accident. The Court denies 
summary judgment on Nalder's remaining bad-faith claims. 

The Court grants summary judgment on all extra-contractual claims and/or bad faith claims in favor of Defendant. 
The Court directs Defendant to pay Cheyanne Nalder the policy limits on Gary Lewis's implied insurance policy at the time 
of the accident. 

October 30, 2013 lsi Lance S. Wilson 

Date Clerk 

lsi Summer Rivera 

(By) Deputy Clerk 
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MATTHEW J. DOUGLAS 
Nevada Bar No. 11371 
ATKIN WINNER & SHERROD 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Phone (702) 243-7000 
Facsimile (702) 243-7059 
mdouglas@awslawvers.com 
Attorneys for Intervenor United Automobile Insurance Company 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

JAMES NALDER, 

Plaintiff, 

vs. 

GARY LEWIS and DOES I through V, 
inclusive, 

Defendants, 

UNITED AUTOMOBILE INSURANCE 
COMPANY, 

Intervenor. 

CASE NO.: 07A549111 
DEPT. NO.: 20 

Consolidated with 
CASE NO.: A-18-772220-C 
DEPT. NO.: 20. 

UAIC'S REPLY IN SUPPORT OF ITS 
MOTION FOR RELIEF FROM 
JUDGMENT PURSUANT TO NRCP 60 

COMES NOW, UNITED AUTOMOBILE INSURANCE COMP ANY (hereinafter 

referred to as "UAIC"), by and through its attorney of record, ATKIN WINNER & SHERROD 

and hereby submits its Reply in support of its Motion for Relief from Judgment Pursuant to 

NRCP 60(b), asking that this Court declare as void the Amended Judgment entered on March 28, 

2018, because the underlying Judgment expired on 2014 and is snot capable of being revived. 

III 

III 

III 

III 

III 

III 

III 

Page 1 of27 

Case Number: 07A549111

Electronically Filed
1/2/2019 10:35 AM
Steven D. Grierson
CLERK OF THE COURT
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This Reply & Motion is made and based upon the papers and pleadings on file herein, the 

Memorandum of Points and Authorities attached hereto, and such oral argument as the Court 

may pelmit. ('l 
DATED this +- day of J'tNllfriL1 ,201 .. 

ATKIN WINNER & OD 

Matthew J. Doug as 
Nevada BarNo. 11371 
1117 South Rancho Dri 
Las Vegas, Nevada 8910 
Attorneys for Intervenor UAIC 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

At the outset, DAlC would like to point out to the Court two important issues in reply to 

Plaintiff s Opposition to this Motion. First, despite 17 pages of argument, nowhere in Plaintiff s 

Opposition does she dare suggest the original judgment herein, filed June 3, 2008, was ever 

timely renewed pursuant to N.R.S. 17.214. Accordingly, it is uncontroverted the judgment 

entered June 3, 2008 was not timely renewed per statute and, thus, expired. (See Exhibit B to 

UAlC initial Motion) . The second issue is, despite Plaintiffs multitude of "kitchen sink" type 

arguments to try and "fix" this clear expiration of judgment, none of her arguments overcomes 

this clear fact. 

Plaintiffs main arguments l to try and overcome her expired judgment are essentially 

these: (1) The judgment was tolled by 2 statutes of limitations relating to Plaintiff s minority 

andlor Lewis' residence out of state; (2) Plaintiff complied with the N.R.S. 17.214 by filing an 

action against DAlC; (3) that the judgment was tolled by DAlC's payment of policy limits in 

Page 2 of27 
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2015 in regard to the Federal Court's judgment in the case filed against UAIC. 

The fact that Cheyanne was a minor when the cause of action giving rise to the default 

judgment accrued does not serve to extend or toll the deadline to renew the default judgment 

because the default judgment was not issued to Cheyanne, but rather Mr. Nalder, who was not a 

minor at the time the default judgment expired and so did not have a legal disability that would 

toll the six-year statute of limitations to renew the default judgment. 

Additionally, Mr. Lewis' alleged absence from the State of Nevada also did not serve to 

toll the deadline for renewal of the default judgment under NRS 11.300 because renewal of a 

judgment is not a separate cause of action. Moreover, Mr. Lewis' alleged absence from the State 

of Nevada did not impede Mr. Nalder from attempting to either execute the default judgment, 

comply with the requirements for renewal under NRS 17.214, or bring an action on the judgment 

against Mr. Lewis because Mr. Nalder and his counsel Mr. Christensen (who, notably, also 

represents Mr. Lewis in the underlying proceedings and other related proceedings) were well 

aware ofMr. Lewis' location in Califomia and assuredly would have had no difficulty serving 

Mr. Lewis with process in Califomia. NRS 11.300 does not apply when the absent defendant is 

otherwise subject to service of process. 

Next, the underlying action Plaintiff filed against UAIC (now on appeal) was not an 

action to collect on the default judgment because UAIC was not a judgment debtor thereon. In 

fact, prior to commencing the Federal Comi action against UAIC (on appeal), Plaintiff did not 

hold any judgment against UAIC on which they could bring an action. Instead, Plaintiff sought 

to have a judgment entered against UAIC for the first time in the action on appeal. The default 

judgment in this matter instead served merely as evidence for Plaintiffs claims of damage 

allegedly caused by UAIC' s breach of the duty to defend. And in order to continue to serve as 

---------- (Cont.) 
1 VAlC acknowledges Plaintiff makes other arguments and, VAlC will reply to each, but VAlC 

believes those other arguments do not deserve mention here. 
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evidence for their consequential damages claim, this default judgment had to remain valid and 

enforceable, which required that the judgment be renewed pursuant to the requirements ofNRS 

17.214 or, alternatively, required Mr. Nalder to bring an action on the judgment against Mr. 

Lewis-neither of which were done by Plaintiff. 

Finally, UAlC's satisfaction of the judgment (in the case on appeal) could not serve to 

extend the life of the 2008 default judgment - which had been previously entered in a wholly 

separate proceeding of which UAlC was not even a party. 

II . 

RESPONSE TO PLAINTIFF's "FACTS" SECTIONS 

F or her Opposition, Plaintiff N alder refers to some of the pertinent facts in regard to the 

Motion at bar, but also adds in completely extraneous facts (e.g. claims handling) and resOlis to 

pure argument to support her untenable position in regard to the expired judgment and, regarding 

her subsequent filed action, Case no. A-18-772220-C (which is not even relevant to this Motion 

and, is itself the subject of a separate Motion to dismiss before this Court). Accordingly, UAlC 

must respond to these, herein. 

First, on page 3 of her brief, lines 10-23, Plaintiff attempts to explain her position in 

"amending" this expired judgment by suggesting her "intent", in amending the judgment, was 

"inespective of [the judgment's] enforceability against DAlC." Besides being conclusory 

argument, this statement is an admission by Plaintiff that she knew full well her action in 

amending the judgment was an attempt to litigate issues already before the Nevada Supreme 

Court.2 That is, by claiming the amended judgment was sought "irrespective" of the original 

judgment's enforceability against DAlC, Plaintiff is admitting that she knew the issue of the 

2 Although the COUli is likely aware, UAlC notes that Plaintiff filed an action, via assignment of 
Lewis' claims, against UAlC which has been pending in the Federal District cOUli, U.S. COUli of Appeals 
for the Ninth Circuit and, now, the Nevada Supreme COUli for nearly 10 years. A sufficient histOlY of 
this case is attached hereto in to Order CertifYing the 2nd ceIiified question to the Nevada Supreme COUli 
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enforceability of the judgment was on appeal. Moreover, Plaintiffs statement that she merely 

amended the judgment to "get it in her own name" is a red-hen-ing. She had already sued UAIC, 

with an assignment on the judgment, through her guardian ad litem (her father) and, as such, 

same guardian could take any other enforcement actions she needed in regard in regard to the 

judgment so, the "need" to put the judgment in her name is in-elevant. In ShOli, it must be seen 

for what it was - an attempt to resuscitate an expired judgment. Similarly, her claims that she 

needed to suddenly institute a new action against Lewis in Califomia is pure fancy. Plaintiffs 

own counsel in the Appellate matter against UAIC (Thomas Christensen) also, represents Lewis, 

on his third-pru.iy Complaint3, in the case consolidated with this one, Case No. A-18-772220-C, 

and has answered discovery on his behalf citing his California address as far back as 2010.4 

Indeed, in his final supplemental disclosures, pursuant to F.R.C.P. 26, in the Federal Court action 

(on appeal), Mr. Christensen disclosed his offices as the contact for Gary Lewis. 5 Accordingly, as 

Plaintiff s own counsel was the contact for Lewis, was representing him and knew his California 

address since at least 2010 - nothing prevented Plaintiff from executing on the judgment in any 

way she saw fit against Lewis in California at any time and, thus, this argument is also a red 

hen-ing. 

Next, on page 4, lines 4-28, of the fact section of the opposition, Plaintiff launches into 

full argument by noting her 3 claims as to why her new action, consolidated herein, under Case 

No. A-18-772220-C, is not precluded by the prior action on appeal. First, each such "argument" 

is circular in nature or, just plain incon-ect. Regardless, the fact is these arguments are absolutely 

---------- (Cont.) 
and, the Nevada Supreme Court's Order accepting same celiified question. See Order of Ninth Circuit 
and Nevada Supreme Court, attached hereto as Exhibits 'E' & 'F', respectively. 

3 See Copy of Lewis' 3rd Party Complaint filed by Thomas Christensen, attached hereto as Exhibit 
'G.' 

4 See Copy of Lewis' Answers to interrogatories in the Federal Court action attached hereto as 
Exhibit 'H' 

5 See Copy of NAlder & Lewis' 12'h supplement to FRCP 26 disclosures, attached hereto as 
Exhibit '1 ' 
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1 irrelevant to the Motion at bar and, instead relate to the consolidated action and a separate 

2 Motion to dismiss filed by DAlC and, thus, should be disregarded by the Court. 

3 
On page 5, lines 1-11, Plaintiff makes the completely incorrect argument that DAlC's 

4 
"motivation" here is "not in good faith" as it is "to avoid paying damages arising from claims 

5 

6 
handling failures" in regard to the original judgment entered herein. First, two Federal District 

7 
COUli judges have already ruled DAlC did not act in bad faith in regard to the original 

8 judgment entered herein. Indeed, the judgment order in the case on Appeal specifically granted 

9 
A 

summary judgment in DAlC's favor on all extra-contractual claims for "bad faith.,,6 Although .. .. 
0 10 
0 that order is technically on appeal - the only issues that remain are (1) whether the original 
~ 

11 ~ 
~ ~ 
~ Ilil 12 

CJ) 
... 
II< 

judgment here is expired; and, (2) if the judgment is not expired can Plaintiff recover the default 

judgment as a consequential damage. Regardless, the fact is that judgment order in the case on 
~ 13 
-< 

~ 
,.:I 

14 
~ -< 

appeal also found DAlC haslhad a duty to defend Lewis in regard to the July 2007 loss 

Z ~ 

Z -< 15 
~ > 

underlying this action. Accordingly, by intervening here and advancing a motion to vacate an 

~ 
III 
z 16 improper attempt to amend an expired judgment against its insured - DAlC's actions must be 

Z -< 
1-4 17 
~ 

found to be in "good faith" by trying to relieve its insured of same. 

~ 18 « Finally, at pps. 5-8, Plaintiffs lengthy history of 'claims handling' is irrelevant to the 

19 
issues in this motion, but moreover, show an attempt to re-litigate these issues that have already 

20 
been decided in the original case. See Exhibit 'E' & 'F', hereto. It would appear Plaintiff states 

21 

22 
same in attempt to argue issues already before the Nevada Supreme Court. Regardless, not only 

23 are these arguments incorrect, but they also serve to underscore the inappropriateness of this 

24 argument as these issues are before the Nevada Supreme Court. Id. Moreover, Plaintiffs 

25 argument concerning the sufficiency of the proof made by DAlC to show the original judgment 

26 expired - but makes no showing that she (or her Guardian Ad Litem) did comply with 

27 
N.R.S. 17.124. The reason for this is simple, Plaintiff did not comply and the judgment expired 

28 
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1 and this argument must be ignored as inelevant to the Motion at bar. 

2 III. 

3 ARGUMENT 

4 
For her Opposition, Plaintiff incorrectly argues that DAIC has only moved for this court 

5 

6 
to vacate the judgment under N.R.C.P. 60(b)(3), for the judgment being "void." First, as can be 

7 
seen from the initial Motion, DAIC has actually argued this Court can relieve a party from this 

8 amended judgment due to mistake, under NRCP 60(b)(1) or, because a judgment is void under 

9 
II 

NRCP 60(b)(4). DAIC continues to argue that both of these provisions apply. Moreover, .. .. 
0 10 
0 Plaintiff's suggestion that DAIC provides no support that the judgment is void "unless they are 
~ 

11 ~ 
~ ::a 
::r:: ~ 12 

Cf:J 
... 
114 

arguing its expired" is confusing - as that is exactly what UAIC has argued - that her original 

judgment was void and could not be amended. 
~ 13 
< 

r:.::i 
,.:I 

14 
~ < 

Further, as can be seen, N.R.C.P. 60(b)(3) actually relates to the Court's power to relieve 

Z c:l 

Z < 15 
I-C :> 

a party from judgment due to fraud (whether intrinsic or extrinsic).7 Accordingly, this appears to 

~ 
1"1 
Z 16 be an interesting Freudian slip by Plaintiff as DAIC argued has noted in other briefs before this 

Z < 
I-C 17 
~ 

court - it believes this COUli can find such fraud here given other infOlmation that has come to 

£-I 

« 18 light. As such, N.R.C.P. 60(b)(3) gives this Court another basis to set aside this amended 

19 
judgment. FUliher, as also argued by DAIC in other briefs herein, District COUlis have the 

20 
inherent power to set aside judgments procured by extrinsic fraud. Lauer v District Court, 62 

21 

22 
Nev. 78, 140 P.2d 953. 

23 In ShOli, DAIC believes all of the above noted basis under Rule 60 or, the Lauer case, 

24 offer ample grounds for this COUli to vacate the amended judgment as will be discussed below. 

25 Moreover, none of Plaintiff's arguments in opposition to this Motion prevent such action by the 

26 COUli and, thus, the Motion should be granted and the 2018 "Amended judgment", herein, 

27 

28 ---------- (Cant.) 
6 See Copy of 10130113 Judgment Order in the Federal Action, attached hereto as Exhibit 'J. ' 
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should be vacated. 

The district court has wide discretion in such matters and, batTing an abuse of discretion, 

its determination will not be disturbed. Union Petrochemical Corp. v. Scott, 96 Nev. 337, 609 

P.2d 323 (1980). While equitable relief from a judgment is generally given only to the patiies to 

the action or those in privity, relief may be granted to one who is not a party to the judgment if 

he demonstrates that he is directly injured or jeopardized by the judgment. Pickett v. Comanche 

Constr., Inc., 108 Nev. 422, 836 P.2d 42 (1992). Given the issues on appeal, UAlC pleads it will 

be directly injured here should this cOUli not set aside this amended judgment. 

A. The Court made an Error of Law, Likely Based on Mistake of Fact, When it Granted 
the Ex Parte Motion to Amend Judgment or, Alternatively, the Judgment was Void as it 
has Expired or, Further in the Alternative, the Judgment was based upon a Fraud and, 
thus, the Amended Judgment should be Set Aside. 

NRCP 60(b) allows this COUli to relieve a party from a final judgment due to mistake 

{NRCP 60(b)(1)} or, due to fraud {NRCP 60(b)(3)} or, because a judgment is void {NRCP 

60(b)(4)}. UAlC believes all 3 of these provisions apply and, ask this COUli to relieve Lewis of 

this amended Judgment and/or vacate same amended judgment entered March 28,2018. Exhibit 

D to the Initial Motion. 

1. The Court made a mistake of law when it granted the Amended Judgment 

It must be noted that, in her Opposition, Plaintiff completely failed to address this basis to 

grant the Motion and, thus, this Court can assume Plaintiff has no response to this argument and, 

grant the Motion. 

As noted in the original Motion, because the Motion to amend this judgment was done Ex 

Parte, it was not served on Lewis or UAlC nor did Lewis or Plaintiff inform UAlC. 

Accordingly, UAlC (on its own or, on behalf of Lewis) did not have an oppOliunity to make the 

COUli aware that the Judgment had already expired on its own terms, and that Cheyenne's 

---------- (Cont.) 
7 It appears this error may stem from the Court relying on the suh-pm1s to Rule 60 as they existed 
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1 position that the deadline to renew the judgment was tolled was inapt. Furthelmore, the Ex Parte 

2 Motion did not advise the COUli that the Judgment had expired in 2014 and had not been 

3 properly renewed. Moreover, the Plaintiff failed to advise this Court that these very issues were 

4 
on appeal before the Nevada Supreme COUli. DAlC contends that, had the cOUli been fully 

5 

6 
apprised of these facts, it likely would not have granted the Ex Parte Motion. 

7 
As such, DAlC asks this COUli to rectify the mistake and void the Amended Judgment in 

8 accordance with NRCP 60(b)(1). 

9 
II 

2. The Amended Judgment is void. .. .. 
0 10 
0 As is clearly demonstrated in the Initial Motion, the original 2008 Judgment expired and, 
~ 

11 ~ 
~ 'l 
::z:: ~ 12 

CJ) 
... 
"" 

it was not renewed. Accordingly, there is simply no legal or equitable basis for the COUli to 

revive it. The six-month deadline does not apply to requests for relief from a judgment because 
~ 13 
< 

~ 
,.J 

14 
~ < 

the judgment is void. Therefore, the instant motion is clearly timely. The Amended Judgment is 

Z /:l 

Z < 15 - > 
void as based on an expired original judgment and, pursuant to NRCP 60(b)(4), this COUli should 

~ 
1"1 
z 16 declare it void and unenforceable. 

Z < - 17 
~ 

The case Plaintiffrelies on, Misty Mgmt. Corp. v. First Judicial Dist. Court, 83 Nev. 180, 

E-c 18 « 426 P.2d 728 (1967), suppOlis DAlC's argument. As stated by Plaintiff, the COUli there held this 

19 
provision is invoked when the cOUli that entered the judgment was "disqualified from acting." 

20 
Here, DAlC has put fOlih a demonstration that the original 2008 judgment expired and was not 

21 

22 
timely renewed. Plaintiff does not dispute this fact (rather, she makes tolling arguments which 

23 will be addressed below). Accordingly, as the original judgment expired in 2014, the original 

24 judgment was void when Plaintiff filed her Ex parte Motion for the "amended Judgment." As the 

25 judgment Plaintiff sought to amend was void, the COUli here was ' disqualified from acting." 

26 As such, DAlC argues this COUli can vacate the Amended judgment as it was based upon 

27 

28 ---------- (Cant.) 
in 1967, when the Misty Mgmt. C01p. case they rely on was published. 
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a void original judgment pursuant to N.R.C.P.(b)(4).8 

3. The Amended Judgment is based upon a fraud upon the Court. 

Additionally, UAlC argues that the circumstances set forth above also offer grounds for 

this COUli to hold a hearing on attempt to perpetrate a fraud upon the court and, thus vacate the 

amended judgment under N.R. C.P. 60(b )(3). Specifically, the clear conflict of interest by 

Plaintiff s counsel and, the evidence of collusion. This is based on new facts which were not all 

known at the time this Motion was initially filed. 

As noted above, Plaintiff is represented by Mr. Christensen in the matter against UAlC 

now on appeal. Mr. Christensen also purpOlis to be counsel for Lewis and has infOlmed UAlC's 

first retained counsel for Lewis that he may not appear and attempt to vacate this judgment. See 

Correspondence and emails from Tom Christensen to Steve Rogers, Esq., attached hereto as 

Exhibit 'K. 'Then, after counsel retained by UAlC for Lewis files a Motion for Relief from this 

'amended judgment', Counsel secured by Mr. Christensen for Lewis, Mr. Arntz9
, files a Motion 

to Strike claiming Lewis does not want this multi-million dollar judgment vacated. So, per 

Plaintiff, UAIC's retained defense counsel cannot move to vacate this amended judgment and 

her counsel has actively interfered with UAIC's duty to defend its insured and vacate the 

amended judgment - all for the sale benefit of Plaintiff and her counsel. This is clearly an 

attempt at a fraud upon the cOUli solely to benefit Plaintiff and her counsel - and same should not 

8 It must be noted that, should Plaintiff argue UAIC cannot seek to vacate the Judgment 
as it is the insurance carrier, UAIC would point out that, besides other reasons to allow same 
(e.g. fraud upon the Court and direct injury to UAIC) it is also true that the case Plaintiff may 
rely on, Lopez v Merit, only noted that a catTier should not be considered a pmiy under rule that 
allows the district cOUli to relieve pmiy from a [mal judgment, order, or proceeding upon a 
showing of mistake, inadvertence, surprise, or excusable neglect. Lopez v. Merit Ins. Co., 109 
Nev. 553, 853 P.2d 1266 (1993). Accordingly, for the requested relief under Rule 60 for a void 
judgment or, fraud, this holding would not be a bar. Indeed, as a further distinguishing factor, 
UAIC is not contesting the original 2008 judgment or, its amount. 

9 UAIC directs this Court to the email from Tom Christensen, dated 9/6/18, attached as part of 
Exhibit 'K', explaining to Steve Rogers, Esq. that "we" would like Breen Arntz, Esq. to represent Lewis. 
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be tolerated. 

InNC-DSH, Inc. v Garner, 125 Nev. 647 (2009) the Nevada Supreme Court set forth the 

definition of a fraud upon the Court in considering motion for relief from judgment under NRCP 

60. In NC-DSH, Inc. the lawyer for a plaintiffs malpractice case forged settlement documents 

and disappeared with the settlement funds. ld. In allowing the Plaintiffs Rule 60 motion to set 

aside the dismissal (and settlement) the COUli set fmih the following definition for such a fraud, 

as follows: 

"The most widely accepted definition, which we adopt, holds that the concept 
embrace[s] only that species of fraud which does, or attempts to, subvert the 
integrity of the court itself, or is a fraud perpetrated by officers of the court so 
that the judicial machinery cannot perform in the usual manner its impartial task 
of adjudging cases ... and relief should be denied in the absence of such conduct. 

ld at 654. 

In the case at bar it seems clear that Plaintiff s counsel (Mr. Christensen) is attempting 

just such a fraud. That is, besides the original judgment being expired and, the effect of its 

expiration on appeal before both the Nevada Supreme COUli and the U.S. COUli of Appeals for 

the Ninth Circuit, Plaintiff still attempted this' amendment of judgment'. Moreover, Mr. 

Christensen (Plaintiffs additional Counsel) represents both the judgment-creditor and 

judgment-debtor in these consolidated actions. FUliher, in his role as counsel for Plaintiff and 

Defendant, Mr. Christensen is attempting, as an officer of the cOUli, to prevent UAIC from 

exercising its contractual and legal duty to defend Mr. Lewis and vacate this farce of a judgment 

by telling UAIC's first retained counsel to not file the motion for relief from this judgment. 

Additionally, Counsel secured for Lewis by Plaintiff has now moved to strike the Motion of 

UAIC's retained counselfor Lewis seeking relieffrom this judgment. UAIC pleads this clearly a 

fraud perpetrated by officers of the court so that the judicial machinery cannot perform in 

the usual manner its impartial task of adjudging cases. In other words, Mr. Christensen, 

Counsel for Plaintiff, is seeking on the one hand to enforce an invalid judgment and, with the 
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other, prevent anyone from contesting it - by representing both sides. This is the definition of 

a conflict ofinterest. After all, Plaintiffs is attempting to improperly "fix" an expired multi-

million judgment, while at the same time Counsel for Plaintiff is also claiming to represent the 

judgment-debtor (Lewis) and advising retained counsel not to vacate the amended judgment. 

How could this possibly benefit Mr. Lewis? Is having a multi-million dollar judgment against 

him which had expired be resulTected by an improper amendment of the judgment to his benefit? 

Is preventing anyone from vacating or setting aside this improper amended judgment to his 

benefit? In ShOli, it does not - it only benefits Plaintiff and her counsel. VAIC argues this is 

clear fraud and collusive conduct and, accordingly, the Court should therefore exercise its 

equitable power and vacate the amended judgment based on this fraud. 

B. Further in the alternative, This Court may exercise is Equitable Authority and vacate 
the Amended Judgment on the Court's own Motion. 

VAIC fmiher pleads, in the alternative, that this Comi vacate the 2018 "amended 

judgment" on its own Motion given the clear fraud that appears to have been perpetrated and is 

set fOlih above. 

As this Comt is aware, District Courts have the inherent power to set aside judgments 

procured by extrinsic fraud. Lauer v District Court, 62 Nev. 78, 140 P.2d 953. In the case at bar 

the potential extrinsic fraud abounds. Besides the inherent conflict of interest of Plaintiff s 

Counsel, it also true that Plaintiff failed to advise this comt that 1) the 2008 judgment had 

expired and, 2) that the issue over the effect of same expired judgment was before both the 

Nevada Supreme Comi and the U.S. Comi of Appeals for the Ninth Circuit when it filed its ex 

parte Motion to amend this judgment. Extrinsic fraud is usually found when conduct prevents a 

real trial on the issues or, prevents the losing pmiy from having a fair opportunity of presenting 

his/her defenses. Murphy v Murphy, 65 Nev. 264 (1948). The Comi may vacate or set aside a 
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judgment under Rule 60 on its own Motion. A-Mark Coin Co. v. Estate of Redfield, 94 Nev. 495 

(1978). 

Given the fairly egregious attempt to prevent DAlC, or Counsel retained on Lewis' behalf, 

from vacating the improper attempt to amend an expired judgment, when such judgment was 

procured without notice, while these issues were on appeal and, with Plaintiff s counsel 

representing both sides - DAlC pleads with this Court to exercise its own discretion and 

authority to vacate the amended judgment based on all of the above. 

C. Plaintiff's Arguments that the Original Judgment is not Expired are and, Serve as No 
Bar to the Instant Motion . 

1. The Judgment Expired on June 3, 2014 

Nevada law provides that the statute of limitations for execution upon a judgment is six 

(6) years. NRS 1 1. 190(1)(b). The judgment creditor may renew a judgment (and therefore the 

statute of limitation) for an additional six years by following the procedure mandated by NRS 

17.214. The mandated procedures were not followed. Therefore the judgment expired. 

NRS 17.214(1)(a) sets forth the procedure that must ne followed to renew a judgment. A 

document titled "Affidavit of Renewal" containing specific infOlmation outlined in the statute 

must be filed with the clerk of the court where the judgment is filed within 90 days before the 

date the judgment expires. Here, the Affidavit of Renewal was required to be filed by March 5, 

2014. No such Affidavit of Renewal was filed by James Nalder, the judgement creditor. 

Cheyenne was still a minor on March 5, 2014. The Affidavit of Renewal must also be recorded if 

the original judgment was recorded, and the judgment debtor must be served. No evidence of 

recordation (if such was required) or service on Lewis is present in the record. 

The Nevada Supreme Court, in Leven v Frey, 123 Nev.399,168 P.3d 712 (2007), held that 

judgment creditors must strictly comply with the procedure set fOlih in NRS 17.214 in order to 

validly renew a judgment. Id. At 405-408,168 P.3d 717-719. There is no question that neither 
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Cheyenne nor her guardian ad litem did so. Therefore the Judgment expired. 

1. Payments by UAIC on a judgment entered against it, in a separate action, do not toll 
the expiration of the 2008 judgment entered against Lewis. 

Contrary to Plaintiffs asseliion, the payments made by UAIC in 2015 were not 

"payments on [this] judgment." Plaintiff's Opposition, p. 9, line 24. Instead, the payments made 

by UAIC went toward satisfaction ofthe judgment entered by the district court in the action 

against UAIC, now on appeal. And because the action against UAIC was not an action upon the 

original default judgment here 10 but in a separate action under assignment against UAIC, UAIC 

did not acknowledge the validity of the original default judgment by satisfying the judgment 

entered against it by the district court. As such, UAlC's satisfaction of the judgment against it 

in a separate action could not serve to extend the life of this default judgment previously entered 

in a wholly separate proceeding of which UAlC was not even a pruiy. 

Instead, UAIC's satisfaction of the underlying judgment against it merely reflected its 

acknowledgment that an implied insurance policy existed that afforded coverage for Mr. Lewis ' 

accident, as the Federal district court ultimately concluded, and that the underlying judgment 

reflected an obligation on its prui to pay the policy limits ofMr. Lewis' policy. See Milwaukee 

County v. M E. White Co., 296 U.S. 268, 275 (1935) . This in no way can be considered an 

acknowledgment of the default judgment's continuing validity, especially given UAlC's 

continued opposition to Plaintiff s effOlis in the herein and on appeal to collect on the excess 

judgment. Accordingly, the payments were not made on this judgment and, this argument serves 

10 An action upon ajudgment is one that seeks to collect upon a debt owed. See, e.g., Fid. Nat'! 
Fin. Inc. v. Friedman, 225 Ariz. 307, 310, 238 P.3d 118, 121 (2010) ("Our post-statehood case law 
confirms that every judgment continues to give rise to an 'action to enforce it, called an action upon a 
judgment.' .. . As was true at common law, the defendant in an action on the judgment under our 
statutory scheme is generally the judgment debtor, and the amount sought is the outstanding liability on 
the original judgment. The judgment debtor cannot deny the binding force of the judgment, but can asselt 
such defenses as satisfaction or partial payment. If indebtedness remains on the original judgment, the 
action results in a new judgment in the amount owed.") (internal citations omitted and emphasis added). 
Appellants' action against VAlC, however, was not an action to collect on the default judgment, as UAlC 
was not ajudgment debtor thereon. 
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as no bar to the Motion. 

2. The deadline to renew the Judgment was not tolled by any statute or rule 

In her Ex Parte Motion, Cheyenne suggested that the deadlines mandated by NRS 17.214 

were somehow extended because celiain statutes of infOlmation can be tolled for causes of action 

under some circumstances. No such tolling applies to renewal of a judgment because renewal of 

a judgment is not a cause of action. 

The introduction to NRS 11.090, the statute of limitation law, states that it applies to: 

" ... actions other than those from the recovery of real propeliy, unless further limited by specific 

statute ... " The list which follows includes various causes of action for which suit can be brought. 

Nowhere in the list is renewing a judgment defined as or analogized to a cause of action. 

The Nevada Supreme Court has held that actions to enforce a judgment fall under the six 

year "catch all" provision ofNRS 11.090(1)(a). Leven at 403, 168 P.3d at 715 ("An action on a 

judgment or its renewal must be commenced within six years under NRS 11.190 (1) (a); thus a 

judgment expires by limitation in six years"). In summary, neither statute, NRS 11.190 nor NRS 

17.214, provides for any tolling of the time period to renew a judgment. 

a. The deadline to renew the Judgment was not tolled by Cheyenne's minority 

Setting aside the fact that the deadline to renew a judgment is not an action to which 

statutes of limitation/tolling apply, Cheyenne's proposition that the deadlines set fOlih in NRS 

17.214 were tolled by her minority are inapt for a few reasons. First, the tolling statute cited by 

Cheyenne, NRS 11.280, does not universally toll all statutes of limitations while a plaintiff is a 

minor. Rather, it is expressly limited to actions involving sales of probate estates. 

Legal disability prevents running of statute. NRS 11.260 and 11.270 shall not 
apply to minors or others under any legal disability to sue at the time when the 
right of action first accrues, but all such persons may commence an action at any 
time within 1 year after the removal of the disability. 

Emphasis added. NRS 11.260 applies to actions to recover an estate sold by a guardian. NRS 
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1 11.270 applies to actions to recover estates sold by an executor or administrator. Neither of those 

2 causes of action are at issue here. Therefore, NRS 11.260 would not authorize tolling the 

3 deadline for the renewal of a judgment while a judgment creditor was a minor. This statute 

4 
would not apply in any instance because the judgment creditor, James, was not a minor, and so 

5 

6 
did not have a legal disability. 

7 
NRS 11.250 clearly speaks in telIDS of "bring[ing]" a cause of action, the "accru[ al]" of a 

8 cause of action, and "commencement" of a cause of action, all of which do not apply to the 

9 
II 

renewal of a default judgment resulting from a cause of action that has already been brought. .. .. 
Cl 10 
0 Renewal of a default judgment in order to prevent its expiration does not constitute a cause of 
~ 

11 ~ 
~ ~ 
::z:: ~ 12 

CJ) 
.... 
"" 

action. See FIS Manufacturing v. Kensmore, 798 N.W.2d 853, 858 (N.D. 2011) ("Because the 

statutory procedure for renewal by affidavit is not a separate action to renew the judgment, the 
~ 13 
< 

~ 
,..:I 

14 
~ < 

specific time period [provided to renew] cannot be tolled under [the equivalent to NRS 11.300] 

Z c::l 

Z < 15 - :> 

based on a judgment debtor's absence from the state."). 

~ 
~ 

z 16 On March 5, 2014, the deadline to file the Affidavit of Renewal, Cheyenne was still a 

Z < - 17 
~ 

minor. The judgment creditor was her guardian ad litem James Nalder. It was James Nalder, not 

foot 18 
< Cheyenne, who had the responsibility to file the Affidavit of Renewal by the March 5, 2014 

19 
deadline. The fact that Cheyenne, the real party in interest was a minor is not legally relevant. 

20 
As Cheyenne was not the judgment creditor at any time prior to the date of the issuance 

21 

22 
of the Amended Judgment, anyone looking at the Judgment would believe that it expired on June 

23 4,2014, since there was no Affidavit of Renewal filed. If Cheyenne's apparent argument were 

24 given credence, either the judgment never expired, because she was the real pmiy in interest and 

25 was a minor at the time, the Judgment would have otherwise expired, or the judgment did expire 

26 but was revived upon her reaching the age of majority. To adopt this proposition would frustrate 

27 
the celiainty NRS 17.214 was enacted to promote - the reliability of the title to real property. 

28 
If tolling of deadlines to amend judgments were sanctioned, title to real propeliy owned 
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1 by anyone who had ever been a judgment debtor would be clouded, as a title examiner would not 

2 know whether a judgment issued more that six years prior had expired pursuant to statute, or was 

3 still valid, or could be revived when a real party in interest who was a minor reached the age of 

4 
majority. As the comi held in Leven, one of the primary reasons for the need to strictly comply 

5 

6 
with NRS 17.214's recordation requirement is to "procure reliability of the title searches for both 

7 
creditors and debtors since any lien on real property created when a judgment is recorded 

8 continues upon that judgment's proper renewal." Id. At 408-409, 168 P.3 d 712, 719. Compliance 

9 
I> 

with the notice requirement ofNRS 17.124 is impOliant to preserve the due process rights of the .. .. 
0 10 
0 judgment debtor. Id. If a judgment debtor is not provided with notice of the renewal of a 
~ 

11 ~ 
~ ~ 
::t: go; 12 

U) 
... 
lac 

Judgment, he may believe that the judgment has expired and he need take no fmiher action to 

defend himself against execution. 
:: 13 
< 

~ 
,..J 

14 
~ < 

b. Lewis' residency in California did not toll the deadline to renew the Judgment 

Z ~ 

Z < 15 
1-4 > 

Cheyenne's Ex Patie Motion next cites NRS 11.3000, which provides "If, when the cause 

~ 
P'I 
z 16 of action shall accrue against a person, the person is out of State, the action may be commenced 

Z < 
1-4 17 
~ 

within the time herein limited after the person's return to the State; and if after the cause of 

f-4 

<: 18 action shall have accrued the person depatis from the State, the time of the absence shall not be 

19 
pati of the time prescribed for the commencement of the action." Cheyenne ' s argument that the 

20 
deadline to renew the Judgment are tolled by NRS 11 .300 fails because, again renewing a 

21 

22 
judgment is not a cause of action. As the Supreme Comi of North Dakota, a state with similar 

23 statutes to Nevada regarding judgments, held in FIS Manufacturing v Kensmore , 789 N.W.2d 

24 853 (N.D. 2011), "Because the statutory procedure for renewal by affidavit is not a separate 

25 action to renew the judgment, the specific time period[provided to renew] cannot be tolled under 

26 [the equivalent to NRS 11.300] based on a judgment debtor's absence for the state." Id. At 858. 

27 
Furthermore, Mr. Lewis' alleged absence from the State of Nevada did not impede Mr. 

28 
Nalder from attempting to execute the default judgment or comply with the requirements for 
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1 renewal under NRS 17.214, as Mr. Nalder and his counsel Mr. Christensen (who, notably, also 

2 represents Mr. Lewis in the underlying proceedings and other related proceedings) were well 

3 aware of Mr. Lewis' location in Califomia and assuredly would have had no difficulty serving 

4 
Mr. Lewis with process in Califomia. For example, as early as March of2010, Mr. Lewis' 

5 

6 
executed verified answers to intenogatories through Mr. Christensen's office that provided his 

7 
address in Califomia. See D.E. 16-17699,87,95,165-166; D.E. 16-17698,0082. Thus, as early 

8 as four years before the expiration of the default judgment, M1'. Nalder and his counsel were well 

9 
Il 

aware of Mr. Lewis' location in Califomia and fully capable of taking the necessary steps to .. .. 
~ 10 
0 prevent expiration of the default judgment under the requirements ofNRS 11.190 and NRS 
~ 

11 ~ 
~ ~ 
::t: ~ 12 

CJ) 
... 
.... 

17.214. 

In addition, applying Cheyenne's argument that the time to renew a judgment was tolled 
~ 13 
-< 

~ 
,.J 

14 
~ -< 

because of the judgment debtor's absence from Nevada would have a similarly negative impact 

Z /:l 

Z -< 15 - > 
on the ability for property owners to obtain clear title to their property. Nothing on a judgment 

~ 
1'1 
z 16 would reflect whether ajudgment debtor was outside of the state and a facially expired judgment 

Z -< - 17 
~ 

was still valid. Therefore, essentially, a responsible title examiner would have to list any 

~ 

<: 18 judgment that had ever been entered against a property owner on the title insurance policy, 

19 
because he could not be sure the judgments older that six years for which no affidavit of renewal 

20 
had been filed were expired or the expiration was tolled. 

21 

22 
3. The Time to Renew the Judgment has run. 

23 Inexplicably, Plaintiff also argues that the time to renew the judgment, under N.R.S. 

24 17.214, has not run because the statute "provides that renewal must be brought within 90 days of 

25 expiration of the statute." Although unclear, it appears Plaintiff is suggesting she has until 90 

26 days prior to the expiration of her original statute of limitations on her injury claim (i.e. 2 years 

27 
after she reaches majority) to renew the judgment. Besides being ridiculous because she has 

28 
already brought said injury claims, it is also the case that this argument is based on a complete 

Page 18 of27 

000989

000989

00
09

89
000989



1 

2 

3 

4 

5 

6 

7 

8 

9 
A .. .. 

~ 10 
0 
~ 

11 ~ 
~ ~ ::t: ~ 12 

CJ) 
... 
II< 

~ 13 
< 

~ 
o-l 

14 
~ < 
Z t:I 

Z < 15 - > 

~ 
It! 
z 16 

Z < - 17 
~ 
E-! 18 
< 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

mis-statement of the statute and, thus, must be dismissed. 

The pertinent sections ofN.R.S. 17.214 are, as follows: 

NRS 17.214 Filing and contents of affidavit; recording affidavit of renewal; 
notice to judgment debtor. 

1. A judgment creditor or a judgment creditor's successor in interest may renew a 
judgment which has not been paid by: 

(a) Filing an affidavit with the clerk of the cOUli where the judgment is entered 
and docketed, within 90 days before the date the judgment expires by limitation. 
The affidavit must specify: 

*** 

4. Successive affidavits for renewal may be filed within 90 days before the 
preceding renewal of the judgment expires by limitation. 

Under the plain reading of this statute, it is clear that in both places the statute references 

the 90 day time frame, it is in relation to the date of the expiration of the judgment. Nowhere 

does the statute even mention any statute of limitations. Obviously, the 90 day time frame in 

paragraph l(a) clearly states that an affidavit to renew the judgment must be filed within 90 days 

before the judgment expires by limitation. As such, this refers to the 90 day period before 

expiration of a judgment under N.R.S. 11.190, or 6 years from June 2008, which has clearly 

passed here. Next, under paragraph 4, the statute further notes that successive rene·wals must also 

be filed within 90 days before the receding judgment expires by limitation. Again, this is 

referencing the next successive 6 year period under N.R.S. 11.190. 

Accordingly, in this case, as this 90 day period prior to expiration of the June 2008 

judgment passed some time back in 2014, the judgment has clearly expired and cannot be 

revived. 

4. The Renewal statute is Mandatory - unless the party would like to allow his/her 
judgment to expire. 

Here too, Plaintiffs argument is somewhat baffling. Despite the clear limitation of 6 

years underN.R.S. 11.190, Plaintiff suggests that because N.R.S. 17.214 states a creditor "may" 
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1 renew his/her judgment, this process is not mandatory. This argument also should be dismissed. 

2 It is clear N.R.S. 11.190 provides a 6 year statute of limitations for enforcement of 

3 judgments. It is also absolutely clear that, a patiy may renew a judgment under the procedures set 

4 
fOlih in N.R.S. 17.214. However, the use of "may" in paragraph 1 of 17.214 is not there to 

5 

6 
suggest failing to renew under 17.214 will have no effect and the judgment and it will remain 

7 
valid beyond 6 years. Instead, it is merely stating that a creditor has the option to renew a 

8 judgment - however, if he/she fails to do so, the judgment still expires. 

9 .. As this Comi held in Leven v. Frey, 168 P.3d 712 (Nev. 2007), one of the primary .. .. 
~ 10 
0 reasons for the need to strictly comply with NRS 17.214's recordation requirement is to "procure 
~ 

11 ~ 
~ ~ ::t: P<I 12 en ... 

""' 

reliability of title searches for both creditors and debtors since any lien on real propeliy created 

when a judgment is recorded continues upon that judgment's proper renewal." Id. at 719. 
~ 13 
< 

~ 
,..:I 

14 
~ < 

Compliance with the notice requirement ofNRS 17.214 is impOliant to preserve the due process 

Z Cl 

Z < 15 
~ > 

rights of the judgment debtor. Id. If a judgment debtor is not provided with notice of the 

~ 
~ 

z 16 renewal of a judgment, he may believe that the judgment has expired and he need take no fmiher 

Z < 
1-4 17 
~ 

action to defend himself against execution. To accept Plaintiffs at'gument would defeat this 

E-I 18 <: purpose as there would never be any finality to a judgment. 

19 
Finally, any reliance by Plaintiff on the Comi's holding in Mandlebaum that the 

20 
judgment creditor 's and assignee's action was timely brought because the statute oflimitations 

21 

22 
was tolled due to the judgment debtor's absence from the State of Nevada, is misplaced because, 

23 as discussed above, the action against DAIC on appeal is not an action on the judgment sufficient 

24 to satisfy the requirements ofNRS 11.190. FurthelIDore, the Nevada Supreme Court has more 

25 recently held that NRS 11.300 "does not apply when the absent defendant is otherwise subject to 

26 service of process." Simmons v. Trivelpiece, 98 Nev. 167, 168, 643 P.2d 1219, 1220 (1982). As 

27 
discussed above, Mr. Nalder and his counsel Mr. Christensen were not prevented from pursuing 

28 
an action on the judgment against Mr. Lewis due to his absence from the State of Nevada 
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because they were well aware of his location in California and assuredly would have had no 

difficulty serving Mr. Lewis with process in California, pursuant to NRCP 4( e )(2) for example. 

See, e.g., Simmons, 98 Nev. at 168, 643 P.2d at 1219. 

Accordingly, for all of the above, this argument also cannot save Plaintiff. 

5. The California Statute of limitations on Sister State Judgments cannot Save Plaintiff as 
it is Irrelevant, Inapplicable and Immaterial. 

First, the statute of limitations for bringing an action on a judgment or renewing a 

judgment in Califomia is inelevant to this Court's detelmination of the Nevada default 

judgment's continuing viability under Nevada law. Second, because the Nevada default 

judgment was expired as a matter of Nevada law at the time Mr. Nalder domesticated it in 

California, the resulting California Judgment based on a Sister-State Judgment rendered against 

Mr. Lewis is also invalid. See Cal Code Civ Proc § 1710.40 ("A judgment entered pursuant to 

this chapter may be vacated on any ground which would be a defense to an action in this state on 

the sister state judgment[.]"). 

The above argument by UAIC would appear to confirmed by the decision in Friedson v 

Cambridge Enters., 2010 LEXIS 116 (NV. 2010). In Friedson the creditor had obtained a 

judgment, in California, in 1997 which was domesticated in Nevada the same year. In 2005. the 

creditor attempted to amend the judgment to name add a party as an alter ego of the debtor. 

Thereafter, the District Comi granted the debtor's motion to dismiss all enforcement actions on 

the ground that the 6 year limitation on actions on a judgment had expired. The Supreme Comi 

affirmed, despite the fact that the original judgment in California had yet to expire and, fmiher, 

stated the creditor could no longer renew the now expired sister state judgment in Nevada. 

Friedson v Cambridge Enters., 2010 LEXIS 116 (NY. 2010). 

Accordingly, because the Judgment based on a Sister-State Judgment obtained by Mr. 

Nalder against Mr. Lewis in California is invalid, the statute oflimitations on such judgments in 
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California is, again, ilTelevant, inapplicable, and immaterial. 

6. Plaintiff failed to file an action on the Original Judgment nor, Renew the original 
judgment and, thus, this also cannot save Plaintiff. 

For her final argument, although not entirely clear, it appears Plaintiff first claims that she 

had the choice, under N.R.S. 11.190 to either file an action on the original 2008 judgment or, to 

file a timely renewal under N.R.S. 17.214. UAIC agrees and, this is not disputed. What is also 

undisputed, however, is Plaintiff failed to do either. Next, it appears Plaintiff may also be 

actually be making the strained argument that she could either file an action on the judgment or, 

that she has until 90 days prior to expiration of the latest limitation under N.R.S. 11 .200, N.R.S . 

11.250 or N.R.S. 11.300. Plaintiff's Opposition p . 14, lines 12-25. Quite simply, this argument is 

a complete mis-statement of the statutes and, should be disregarded by this Comt. 

First, it is clear Plaintiff failed to file an action on the original default judgment within 6 

years of June 2008, when it was entered. An action upon a judgment is one that seeks to collect 

upon a debt owed. See, e.g., Fid. Nat'l Fin. Inc. v. Friedman, 225 Ariz. 307,310,238 P.3d 118, 

121 (2010) ("Our post-statehood case law confirms that every judgment continues to give rise to 

an 'action to enforce it, called an action upon a judgment.' . . . As was true at common law, the 

defendant in an action on the judgment under our statutory scheme is generally the judgment 

debtor, and the amount sought is the outstanding liability on the original judgment. The 

judgment debtor cannot deny the binding force of the judgment, but can assert such defenses as 

satisfaction or paltial payment. If indebtedness remains on the original judgment, the action 

results in a new judgment in the alllount owed.") (internal citations omitted and emphasis added). 

As such, Plaintiffs action against UAIC, was not an action to collect on the default judgment, as 

UAIC was not a judgment debtor thereon. As Plaintiff has presented no action filed on the 

judgment before June 2014, she has not met this option to satisfy N.R.S. 11.190. 
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Accordingly, in a last ditch attempt to save her clearly expired judgment, Plaintiff makes 

the convoluted argument that this court do "back flips" to reach an untenable reading ofN.R.S. 

17.214 to equate the language noting "expiration of judgment" in that statute with separate 

statutes of limitations in N.R.S. 11.200, N.R.S. 11.250 or N.R.S. 11.300. Quite simply, as noted, 

above this argument is inconect. 

Notably, the case relied on by Plaintiff for this convoluted proposition, Piroozi v. Eighth 

Jud. Dist. Court, 2015 Nev. LEXIS 119,363 P.3d 1168 (2015), has absolutely no bearing on this 

argument. In Piroozi the COUli was examining the effect of conflicting comparative negligence 

statutes. Specifically, the interplay between N.R.S. 41.141 and N.R.S. 41A.045 controls in 

assessing comparative negligence amounts in a case involving medical professionals. Id. 

Specifically, the cOUli was resolving a conflict when these two statutes were read together and, 

detelmined that in such an instance the specialized statute, relating to medical malpractice would 

apply. Id. Nothing in this case stands for the proposition Plaintiff asselis here. Here, Plaintiff is 

asking this COUli to ignore the clear language of N.R. S. 17.214 and extend the time to renew a 

judgment based on wholly separate limitations statutes. 

As noted above, under the plain reading ofN.R.S. 17.214, it is clear that in both places 

the statute references the 90 day time frame to renew a judgment, it is in relation to the date of 

the expiration of the judgment. Nowhere does the statute even mention any other statute of 

limitations. Obviously, the 90 day time frame in paragraph lea) clearly states that an affidavit to 

renew the judgment must be filed within 90 days before the judgment expires by limitation. As 

such, this refers to the 90 day period before expiration of a judgment under N.R.S. 11.190, or 6 

years from June 2008, which has clearly passed here. To suggest the COUli should read in an 

open ended time frame based on any possible statutory limitation period is to ignore the plan 

meaning. Similarly, Next, under paragraph 4, the statute further notes that successive renewals 

must also be filed within 90 days before the receding judgment expires by limitation. Again, this 
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is referencing the next successive 6 year period under N.R.S. 11.190. 

Moreover, as noted above, it is clear that the statutes of limitation Plaintiff clings to, 

N .R.S. 11.200, N.R.S. 11.250 or N.R.S. 11.300, do not apply herein. See Section C.2., of this 

Reply, above. 

Accordingly, in this case, as this 90 day period prior to expiration of the June 2008 

judgment passed some time back in 2014, the judgment has clearly expired and cannot be 

revived and the Court need not accept Plaintiff s pained attempt to alter the plain meaning of a 

statute to do so. 

7. Plaintiff's Argument that this Court may Equitably toll the time to file Renewal in this 
Instance has Absolutely no Support. 

In yet another attempt to save her expired judgment, Plaintiff further argues that the 

Nevada Supreme Comi has stated "the time for renewal under N.R.S. 17.214 is subject to 

statutory and equitable tolling provisions." Plaintiff's Opposition, p . 15, lines 4-9. However, the 

suppOli provided for this argument simply does not stand for the proposition asselied and, thus, 

must also be dismissed. 

Specifically, Plaintiff cites O'Lane v Spinney, 110 Nev. 496, 874 P.2d 754 (1994), in 

suppOli of the above argument. However, besides the issues in that case being completely 

dissimilar - that case involved a patiies alleged mistaken belief they could not timely renew the 

judgment because of a Bankruptcy Stay for the debtor - it is also true that the case did not even 

unequivocally hold equitable tolling applied. Id. The Comi found that the creditor was mistaken 

in her belief that she could not renew the judgment and, in any event, could have petitioned to lift 

the stay for such purpose ifthere was a question. Id. Fmiher the Comi stated the following: 

"Although there is no basis in law for legally preserving or resuscitating the 
judgment, there would be a basis for invoking the doctrine of equitable tolling 
during the period of O'Lane's bankruptcy proceedings if it could be shown that 
O'Lane had no legitimate basis for seeking protection under the Bankruptcy Act. 
In other words, if it could be demonstrated that O'Lane's bankruptcy petitions 
offered no legitimate prospect or intention of a discharge of his indebtedness, and 
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that the filings were simply a subterfuge to avoid satisfying Spinney's judgment, 
then the district court could properly conclude that the Spinney judgment was 
subject to preservation and continuing validity based upon the doctrine of 
equitable tolling. Because this court is in no position to determine whether the 
requisite support for invoking an equitable tolling exists, we must remand 
this matter to the district court to provide Spinney an opportunity to prove, 
if she can, that an evidentiary foundation exists for equitable relief and the 
continuation of the receivership. In the event Spinney is unable to prove the 
requisite factual and legal basis for equitable relief, the receivership must be 
terminated" 

Id. at 501, 757 (internal citations omitted) (emphasis added). 

As can be seen, not only did the COUli not decide whether equitable tolling even 

applies, it is also clear the issues there are completely distinguishable from the case at 

bar. As noted, 0 'Lane dealt with a creditors slight delay in renewal due to a Banlauptcy 

stay and, thus, the interplay and - potential pre-emption by - Federal Bankruptcy law. 

None of these facts exist here. Lewis has not filed Bankruptcy, there is no stay and, it had 

been nearly 4 years since the judgment expired. 

Accordingly, this argument offers no bar to granting DAlC's Motion as Plaintiff 

can offer no such facts to even consider equitable tolling. 

III 

III 

III 
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IV. 

CONCLUSION 

Since the Judgment expired in 2014, the Amended Judgment should not have been 

issued. It should be voided, and the COUli should declare that the Judgment has expired for all 

the above. ~ 

DATED lhiSX day o[ J~N~~ ,201.. 

ATKIN WINNE , & S ERROD 

M~S'ES;P----
Nevada Bar No. 11371 
1117 S. Rancho Driv 
Las Vegas, Nevada 89 02 
Attorneys for UAIC 
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CERTIFICATE OF SERVICE 

I certify that on this a~'i' day of January, 2019, the foregoing UAIC'S REPLY IN 

SUPPORT OF ITS MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO NRCP 

60 was served on the following by [ Xl Electronic Service pursuant to NEFR 9 [ ] Electronic 

Filing and Service pursuant to NEFR 9 [ ] hand delivery [ ] overnight delivery [ ] fax [ ] fax and 

mail [ ] mailing by depositing with the U.S. mail in Las Vegas, Nevada, enclosed in a sealed 

envelope with first class postage prepaid, addressed as follows: 

David Stephens, Esq. 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, NY 89130 
Attorney for Plaintiff 

Randall Tindall, Esq. 
Carissa Christensen, Esq. 
RESNICK & LOUIS, P.C. 
8925 West Russell Road Suite 220 
Las Vegas, NY 89148 
Attorney for Defendant Lewis 

Breen Arntz, Esq. 
5545 S. Mountain Vista St. Suite F 
Las Vegas, NY 89120 
Additional Attorney for Defendant Lewis 

Thomas Christensen, Esq. 
CHRISTENSEN LA W OFFICES 
1000 S. Valley View Blvd. 
Las Vegas, NV. 89107 
Counselfor Third Party Plaintiff Lewis 

Daniel Polsenberg, Esq. 
LEWIS ROCA ROTH GERBER CHRISTIE, LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, NY. 89169 
Counsel for third party defendants Tindal and Resnick & Louis 
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Case 2:09-cv-01348-RCJ-GWF Document 136 Filed 12/27/17 Page 1 of 10 

FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

J.A1v!ES NALDER, Guardian 
Ad Litem on behalf of 
Cheyanne Nalder; GARY 
LEWIS, individually, 

Plaintiffs-Appellants, 

v. 

UNITED AUTOMOBILE 

INSURANCE COMPANY, 

Defendant-Appellee. 

No. 13-17441 

D.C. No. 
2:09-cv-01348-RCJ-GWF 

ORDER CERTIFYING 
QUESTION TO THE 
NEVADA SUPREME 

COURT 

Appeal from the United States District Court 
for the District of Nevada 

Robert Clive Jones, District Judge, Presiding 

Argued and Submitted January 6,2016 
San Francisco, California 

Filed December 27, 2017 

Before: Diarmuid F. O'Scannlain and 
William A. Fletcher, Circuit Judges: 

• This case was submitted to a panel that included Judge Kozinski, 
who recently retired. 
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