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From : mdouglas@awslawyers.com
To : thomasc@injuryhelpnow.com
Sent : 1/17/2019 9:50AM

RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions

Subject : ¢ 1 1/9/19

Tommy-

Thanks for the clarification. | think, at this point, to consider your proposed changes and, discuss with my client, |
would like to also review the CD for the hearing.

My office can send someone by from a copy shop to pick it up, make a copy and, return the original to you. Is
this acceptable? If so, please confirm what office location the CD is at and my assistant will send someone by
today.

Thanks, and, let me know,

Matthew J. Douglas
I togorg Partner

1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: This eMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR,

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Wednesday, January 16, 2019 11:47 AM

To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: Waite, Dan R, <DWaite@lrrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com;
dawnh@injuryhelpnow.com; rtindall@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria Hall
<vhall@awslawyers.com>

Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Matthew,

Yes findings of fact. At this point | just have the CD no transcript. | would be happy to allow copies (I don't really
know how to)

On Wed, Jan 16, 2019 at 10:33 AM Matthew Douglas <mdouglas@awslawyers.com> wrote:

Tommy-

| Thank you for your suggested changes/revisions. | have 2 questions so | can consider same:

{
i

E 1. You mentioned last week you were awaiting the transcript of the proceedings to make your changes [J

002001
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do you have the transcript? Can you share it with everyone so we can review to consider your
revisions?
2. Paragraphs 1-9 that you proposes, below, are they supposed to be in the findings of fact section?

Let me know on both issues and, thanks,

Matthew J. Douglas

IE logoipg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
wWww.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 15 ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE, IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Tuesday, January 15, 2019 5:35 PM

To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: Waite, Dan R. <DWaite@Irrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com;
dawnh®@injuryheipnow.com; rtindall@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria
Hall <vhall@awslawyers.com>

Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Mat,

Below are my suggestions. | have included rulings on the remainder of the motions decided. My thought is
we might as well only have one order (other than the order to withdraw submitted by Dan Waite). Oh | think
the dismissal should just be a dismissal and not with prejudice. Let me know what you think. Thank you.

Tommy

1. That the issues of law on second certified question before the Nevada Supreme Court in

James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder, and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504, OIn an action against
an insurer for breach of the duty to defend its insured, can the plaintiff continue to seek
consequential damages in the amount of a default judgment obtained against the insured when
the judgment against the insured was not renewed and the time for doing so expired while the
action against the insurer was pending?] Are substantially similar to the issue in this case
which is whether Nalder can bring an action on a judgment against Gary LewisO even though

the judgment is ten years old because Gay Lewis has been absent from the State and the statute

002002
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of limitations of 6 years has been tolled pursuant to NRS 11.300 as in Mandelbaum.

2. Pursuant to NRCP 24 and NRS 12.130 UAIC has shown a right and interest to intervene in these
matters. The Court concludes as to case 07A549111 that although the case law and NRS 12.130
clearly do not allow intervention after judgment that since UAIC alleges the judgment is expired the
statute and case law do not apply. The Court concludes as to case A-18-772220-C that since the Court

did not sign the judgment requested by the stipulation that NRS 12.130 and the Dangberg case do not

apply.

3. That Nalder and Lewis entered into and filed a settlement agreement settling all

claims between them in case A-18-772220-C on September 13, 2018.

4. That Randall Tindall made an appearance on behalf of Lewis on September 26,
2018.

5. That the Court allowed intervention by way of the order entered October 19, 2018.

6. That on October 24, 2018 Judge Jones disclosed a relationship with Mr. Tindall

which Lewis refused to waive and resulted in Judge Jones recusing himself.

7. Judge Jones did not void the order allowing intervention.

8. The certificate of service regarding both motions to intervene are defective on their
face. In case 07A549111 no parties are listed as served. In case A-18-772220-C Mr. Lewis is

not listed as being served.

9. This case is unusual but the Court does not find any unethical behavior by either

Mr. Christensen or Mr. Arntz.

Defendant(s Motion to Strike both DefendantUs Motion for Relief from Judgment and DefendantOs

Motion to Dismiss is hereby GRANTED.

002003
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1 DefendantOs Motion to Strike DefendantOs Motion for Relief from Judgment Pursuant to NRCP 60

is GRANTED.

DefendantUs Motion for Relief from Judgment Pursuant to NRCP 60 is stricken.

Defendant(s Motion for Relief from Judgment Purusuant to NRCP 60 is stricken.

DefendantUs Motion to Dismiss is stricken.

UAICOs Motion for the Court to Deny Stipulation and Enter Judgment Between Plaintiff Lewis

and/or in the Alternative to Stay Same Pending Hearing on Motion to Dismiss is GRANTED

UAICUOs Motion for Relief from Judgment Pursuant to NRCP 60 in case 07A549111 is DENIED.

UAICOs motion for evidentiary hearing regarding unethical behavior is denied.

On Thu, Jan 10, 2019 at 3:34 PM Matthew Douglas <mdouglas@awslawyers.com> wrote:

Dan- Not a problem. Once | hear from the other parties | will be sure to make your changes.

Matthew J. Douglas
i logo-pg Partner
‘ 1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: Twis EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1S INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Waite, Dan R. <DWaite@lrrc.com>

Sent: Thursday, January 10, 2019 3:02 PM

To: Matthew Douglas <mdouglas@awslawyers.com>; David Stephens <dstephens@sgblawfirm.com>;
breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryheipnow.com; rtindall@rlattorneys.com
Cc: Tom Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>

Subject: RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Matthew,

Yes, | am preparing (and hope to circulate later this afternoon or tomorrow morning) a draft of the order
granting Randall Tindall and Resnick & Louis s motion to withdraw. Otherwise, my only comments on
your proposed order are to please change any references to | 'Daniel Waite : to " Dan R. Waite”™ and any
references to the name of my firm as including ./Rothbergeri | to . Rothgerber._: Thanks,

Dan

002004
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Dan R. Waite
Partner
702.474.2638 office
702.216.6177 fax

dwaite@lrrc.com
E

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Irrc.com

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

Sent: Thursday, January 10, 2019 1:57 PM

To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; Waite,
Dan R,; rtindall@rlattorneys.com

Cc: Tom Winner; Victoria Hall

Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

[EXTERNAL]

All:

002005

Please find attached our offices proposed Order on some of the Motions heard yesterday by the Court,
specifically the following Motions: (1) Third Party Plaintiff Lewis(l Motion for Relief from Orders and
Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United Automobile
Insurance Company(ls ([TUAICL]) Counter-Motion to Stay Pending Appeal, (3) intervenor UAIC(Js Motion
to Dismiss Plaintiff(1s Complaint (Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was

- successful on. | have left Randall Tindall off this Order as he was allowed to withdraw [J if anyone believes
he should be on this order let me know so we can discuss. Otherwise, please review the proposed order

and let me know if you have any comments/issues or, if you can consent to that order being submitted.
While | know this case has been contentious, | have tried to accurately state the courtiis rulings O but let
me know what you think.

However, we still need orders on the following: (1} Randy TindallIs withdrawal Motion; (2) UAIC(s Rule
60 Motion to vacate judgment; (3) UAICTs counter-Motion for evidentiary hearing and, potentially (4) the
withdrawal of Tindall(Js Motions by Breen.

I know Dan Waite is preparing the Order on Tindall(Js withdrawal and that Tom Christensen(s office is
preparing the Order denying UAICTOs Counter-Motion for evidentiary hearing. | suggest that Dave Stephens
prepare the Order on the Court mooting/denying UAICOs Rule 60 Motion and that Breen prepare an order,
if necessary, regarding the withdrawals of Tindalids Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other

proposed orders mentioned. in the meantime, please let me know on the attached proposed order as soon
as you can, but certainly by 1/23/19 as the order is due to court 1/24/19.
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Thanks,

Matthew J. Douglas

{E logopg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: This EMAIL TRANSMISSION 1s ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED [N CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this
message or an attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment o the
intended recipient you are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If
you have received this communication in error, please notify us immediately by replying to the sender. The infarmation transmitted in this
message and any attachments may be privileged, is intended only for the personal and confidential use of the intended recipients, and is covered
by the Electronic Communications Privacy Act, 18 U.S.C. 1.12510-2521.
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From : mdouglas@awslawyers.com
To : thomasc@injuryhelpnow.com
Sent : 1/24/2019 11:24AM

. RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from
Subject : 1/9/19

All:

Please allow this email to serve as follow up regarding the proposed order on Motions for the 1/9/19 hearing. At
that this time, | have had a chance to review the entire CD of the hearing as well as the comments made by
everyone (please note | only received changes/additions from Tommy Christensen and Dan Waite and, thus,
assume no one else had any substantive issues).

First, | have made Dan Waite[Js corrections to spellings of his name and his firm name.

Next, in terms of Mr. Christensen(s changes, unfortunately, | cannot agree to may of the changes. In short, |
found many of the proposed changes either not consistent with the hearing (which | listened too in detall) or, had
inserted items which | believe were done solely to gain some tactical advantage and not based on the hearing or
ruling. As such, | cannot accept many of these changes. | have made specific detailed notations to each such issue
| cannot include below, in red and italicized and underlined for ease of review. Items included | have noted below
in green and bholdface.

That said, | did take Mr. Christensen{1s suggestion to include all matters in one order. Accordingly, please review
the new proposed order, covering all motions (except Tindall(Js Withdrawal) and, let me know if it is acceptable
for each of your clients. If so, | will send a runner to collect signatures. If not, please also let me know and |
suggest we may need to submit separate orders. Either way, the orders are technically due today 1/24/19 as
noted previously. So, please let me know by 2 p.m. today or, we will submit this order as is.

002008

Thanks,

Matthew J. Douglas

iE logo.jpg Partner |
1117 South Rancho Drive
Las Vegas, NV 89102 l
PHONE {702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: This eMAIL TRANSMISSION IS ATFORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF |
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION i§ STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR. |

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Tuesday, January 15, 2019 5:35 PM |
To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: Waite, Dan R. <DWaite@lrrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com; |
dawnh@injuryhelpnow.com; rtindall@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria Hall
<vhall@awslawyers.com> |
Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19
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Below are my suggestions. | have included rulings on the remainder of the motions decided. My thought is we
might as well only have one order {other than the order to withdraw submitted by Dan Waite). Oh | think the
dismissal should just be a dismissal and not with prejudice. Let me know what you think. Thank you.

Tommy

1. That the issues of law on second certified question before the Nevada Supreme Court in James
Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
United Automobile Insurance Company, case no. 70504, OIn an action against an insurer for
breach of the duty to defend its insured, can the plaintiff continue to seek consequential damages
in the amount of a default judgment obtained against the insured when the judgment against the
insured was not renewed and the time for doing so expired while the action against the insurer
was pending?] Are substantially similar to the issue in this case which is whether Nalder can
bring an action on a judgment against Gary Lewis(J even though the judgment is ten years old
because Gay Lewis has been absent from the State and the statute of limitations of 6 years has

been tolled pursuant to NRS 11.300 as in Mandelbaum. The problem I have with this addition is

that this finding of fact pre-supposes the statute of limitations has been tolled per Lewisli absence

when_the court never made that finding and indeed, specifically stated several times that issue

was on appeal so 1 cannot agree to the addition of that language as that issue remains undecided

before the NV Sup. Cr. or. al least, in this case.

2. Pursuant to NRCP 24 and NRS 12.130 UAIC has shown a right and interest to intervene in these

matters. The Court concludes as to case 07A549111 that although the case law and NRS 12.130 clearly

do not allow intervention after judgment that since UAIC alleges the judgment is expired the statute and

case law do not apply. The Court concludes as to case A-18-772220-C that since the Court did not sign

the judgment requested by the stipulation that NRS 12.130 and the Dangberg case do not apply. Here, the

language you seek to add language Uthat the statute and case law does not applyll which is not what the

court found, The Court specifically held our fucts are distringuishable firom the case law cited. Moreover,

yvour insertion of the sentence that Tbecause the court did not sign the stipulation] Uis seeking to add

language the court never staled.
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3. That Nalder and Lewis entered into and filed a settlement agreement settling all claims

between them in case A-18-772220-C on September 13, 2018. This siatement is not supported by

the record. A stipulation was filed after UAICOs motion to intervene had been filed

4. That Randall Tindall made an appearance on behalf of Lewis on September 26, 2018.

This finding was never specifically made by the court

5. That the Court allowed intervention by way of the order entered October 19, 2018.

This finding was never specifically made by the court and actually the court allowed inlervention

by minute order m.uch earlier.

6. That on October 24, 2018 Judge Jones disclosed a relationship with Mr. Tindall which

Lewis refused to waive and resulted in Judge Jones recusing himself. This finding was never

specifically made by the court

7. Judge Jones did not void the order allowing intervention._This finding was never

specifically made by the court

8. The certificate of service regarding both motions to intervene are defective on their
face. In case 07A549111 no parties are listed as served. In case A-18-772220-C Mr. Lewis is not

listed as being served. The court never found service defective

9. This case is unusual but the Court does not find any unethical behavior by either Mr.
Christensen or Mr. Arntz. I will add this paragraph
Defendant(]s Motion to Strike both Defendantls Motion for Relief from Judgment and DefendantOs

Motion to Dismiss is hereby GRANTED. This was NOT the ruling. The court specifically allowed Mr.

ArintzUs withdrawals of TindallOs Motions filed for Lewis and, thus MOOTED Mr. Artnz[0s motions (o

strike them.
Defendant(s Motion to Strike Defendant(s Motion for Relief from Judgment Pursuant to NRCP 60 is

GRANTED. This was NOT the ruling. The court specifically allowed Mr. ArintzUs withdrawals of

Tindallls Motions filed for Lewis and, thus MOOTED Mr. ArtnzlUls motions to strike theim.
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DefendantOs Motion for Relief from Judgment Pursuant to NRCP 60 is stricken. This was NOT the

ruling, The court specifically allowed Mr. ArintzUis withdrawals of Tindalllls Motions filed for Lewis

and, thus MOOTED Mry. ArtnzUs motions 1o strike them.

DefendantOs Motion for Relief from Judgment Purusuant to NRCP 60 is stricken. This was NOT the

ruling. The court specifically allowed Myr. ArintzUs withdrawals of Tindalllls Motions filed for Lewis

and, thus MOOTED Mr. ArinzOs motions to strike them.

Defendant0s Motion to Dismiss is stricken. This was NOT the ruling. The court specifically allowed Mr.

ArtnizUs withdrawals of TindallOs Motions filed for Lewis and, thus MOOTED My. Artnzlls motions lo

Strike them.
UAICOs Motion for the Court to Deny Stipulation and Enter Judgment Between Plaintiff Lewis and/or in

the Alternative to Stay Same Pending Hearing on Motion to Dismiss is GRANTED This was NOT the

ruling. The court specifically stated at the end of the hearing, when 1 asked for clarification, that this

Motion was set for 1/23/19

UAICOs Motion for Relief from Judgment Pursuant to NRCP 60 in case 07A549111 is DENIED. I will
add that it was(] Udenied as MOOTL Ofor the reasons stated in the record.
UAICOs motion for evidentiary hearing regarding unethical behavior is denied. . 1 will add this

paragraph, but noting it is Jwithout prejudice]

On Thuy, Jan 10, 2019 at 3:34 PM Matthew Douglas <mdouglas@awslawyers.com> wrote:

Dan- Not a problem. Once | hear from the other parties | will be sure to make your changes.

|

‘ Matthew J. Douglas

% {g ‘ogoipy Partner

| 1117 South Rancho Drive

| Las Vegas, NV 89102

| PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
WWwWw.awslawyers.com

CONFIDENTIALITY NOTICE: Tius EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. If YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Waite, Dan R. <DWaite@Iirrc.com>
Sent: Thursday, January 10, 2019 3:02 PM
To: Matthew Douglas <mdouglas@awslawyers.com>; David Stephens <dstephens@sgblawfirm.com>;
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breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; rtindall@rlattorneys.com
Cc: Tom Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>
Subject: RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Matthew,

Yes, | am preparing (and hope to circulate later this afternoon or tomorrow morning) a draft of the order
granting Randall Tindall and Resnick & Louis’ ‘s motion to withdraw. Otherwise, my only comments on yout
proposed order are to please change any references to . 'Daniel Waite - to " Dan R. Waite:' ' and any
references to the name of my firm as including . Rothberger: . to :Rothgerber.. Thanks,

Dan

Dan R. Waite
Partner
702.474.2638 office
702.216.6177 fax

dwaite@lrrc.com

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

frrc.com

002012

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

Sent: Thursday, January 10, 2019 1:57 PM

To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; Waite, Dan
R.; tindall@riattorneys.com

Cc: Tom Winner; Victoria Hall

Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

[EXTERNAL]

All:

| Please find attached our office(ls proposed Order on some of the Motions heard yesterday by the Court,
~ specifically the following Motions: (1) Third Party Plaintiff LewisT) Motion for Relief from Orders and Joinder in

Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United Automobile Insurance

| Company(s (CTUAICT) Counter-Motion to Stay Pending Appeal, (3) intervenor UAICTIs Motion to Dismiss

Plaintiff(Js Complaint (Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was
successful on. | have left Randall Tindall off this Order as he was allowed to withdraw (1 if anyone believes he
should be on this order let me know so we can discuss. Otherwise, please review the proposed order and let
me know if you have any comments/issues or, if you can consent to that order being submitted. While | know
this case has been contentious, | have tried to accurately state the courtls rulings {3 but let me know what you
think.
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However, we still need orders on the following: (1) Randy TindallOs withdrawal Motion; (2) UAICCs Rule 60
Motion to vacate judgment; (3) UAICOs counter-Motion for evidentiary hearing and, potentially {4) the
withdrawal of Tindalls Motions by Breen.

I know Dan Waite is preparing the Order on Tindall{Js withdrawal and that Tom Christensen{s office is
preparing the Order denying UAICTs Counter-Motion for evidentiary hearing. | suggest that Dave Stephens
prepare the Order on the Court mooting/denying UAICOs Rule 60 Motion and that Breen prepare an order, if
necessary, regarding the withdrawals of Tindallls Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other
proposed orders mentioned. In the meantime, please let me know on the attached proposed order as soon as
you can, but certainly by 1/23/19 as the order is due to court 1/24/19.

Thanks,

. Matthew J. Douglas

iE logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 15 ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED (N CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. If YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message
or an attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the intended recipient
you are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If you have received this
communication in error, please notify us immediately by replying to the sender. The information transmitted in this message and any attachments may
be privileged, is intended only for the personal and confidential use of the intended recipients, and is covered by the Electronic Communications
Privacy Act, 18 U.S.C. 1.2510-2521.
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January 24, 2019

Via Facsimile to Courtroom 12A (Dept. 20):
The Honorable Eric Johnson

Eighth Judicial District Court

Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Re: Nalder v Lewis, Lewis v UAIC; Case No. A07A549111 consolidated with
A-18-772220-C

Your Honor:

Unfortunately, it appears the parties cannot agree to the content in the Order on all
Motions heard by the Court January 9, 2019'.

As such, please find attached UAIC’s proposed order for the Order on all motions heard
on January 9, 2019, pursuant to your ruling at that hearing.

Thank you for your attention. We will await the Court’s determination.

Sincerely,

Matthew J. Doug/{és
MID v

cc:

Counsel for all parties of record, Via Email Only,

Thomas  Christensen  at  thomasc@injuryhelpnow.com &  Dawn  Hooker at
dawnh@injuryhelpnow.com; Breen Arntz at breen@breen.com & breenarntz@mac.com;
Randall Tindall at rtindall@rlattorneys.com; David Stephens at dstephens@sgblaw.com; Dan
Waite (dwaite(@lrrc.com)

! Please note this proposed order includes all motions heard that date with the exception of Randall
Tindall Esq.’s and Resnick & Louis P.C.’S Motion To Withdraw as Counsel in the above-captioned

.actions, which has been submitted under a separate cover.

1115607.DOCX

LARA L. MILLER
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor United Automobile Insurance Comparny

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,
vs.

GARY LEWIS and DOES I through V,
inclusive,

Defendants,

CASE NO.: 07A549111
DEPT.NO.: 20

Consolidated with
CASENO.: A-18-772220-C
DEPT. NO.: 20.

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,
Third Party Plaintiff,
VS.

UNITED AUTOMOBILE INSURANCE

COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES I

through V.,

Third Party Defendants.

ORDER ON MOTIONS HEARD JANUARY 9%, 2019

This matter having come on for hearing on January 9, 2019, in Department XX, before

Page 1 of 6
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the Honorable Eric Johnson, on (1) Third Party Plaintiff Lewis’ Motion for Relief from Orders
and Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United
Automobile Insurance Company’s (“UAIC”) Counter-Motion to Stay Pending Appeal, (3)
Intervenor UAIC’s Motion to Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C), (4)
Defendant Lewis’ (through Breen Arntz, Esq.) withdrawals of Defendant Lewis Motions to
Dismiss filed in case No. A-18-772220-C and case no. 07A549111 and Defendants Lewis’
Motions for Relief from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C and case
no. 07A549111; (5) Defendant Lewis Motions to Dismiss (through Randall Tindall, Esq.) filed in
case No. A-18-772220-C and case no. 07A549111 and Defendants Lewis’ Motions for Relief
from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C and case no. 07A549111;
(6) UAIC’s Oral Motion to Continue Defendant Lewis Motions to Dismiss (through Randall
Tindall, Esq.) filed in case No. A-18-772220-C and case no. 07A549111 and Defendants Lewis’
Motions for Relief from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C and case
no. 07A549111 pending new counsel; (7) UAIC’s Motion for an Evidentiary hearing for a fraud
upon the court; Plaintiff appearing through her counsel of record David Stephens, Esq. of
Stephens & Bywater, and Defendant Lewis appearing through his counsel of record, Breen
Arntz, Esq., Intervenor/Third Party Defendant UAIC appearing through its counsel of record,
Thomas E. Winner, Esq. & Matthew J. Douglas, Esq. of the Law Firm of Atkin Winner and
Sherrod, Third Party Plaintiff Lewis appearing through his counsel of record Thomas
Christensen, Esq. of The Christensen Law Offices, and Third Party Defendants Randall Tindall
and Resnick & Louis P.C. appearing through their Counsel of record Dan R. Waite, Esq. of
Lewis Roca Rothgerber Christie, LLP, the Court having reviewed the pleadings and documents
on file herein, and consideration given to hearing at oral argument, finds as follows:

Iy

Page2 of 6

AL AT

UUZUL7

002017



8170200

LD

A 1N W INNER &S HERROD

A NEVADA LAW FIRM

W

~ &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1.

002018

FINDINGS OF FACT

That the issues of law on second certified question before the Nevada Supreme Court
in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
individually v. United Automobile Insurance Comparny, case no. 70504, are
substantially similar and/or related to issues of law in these consolidated cases;

That the first and second claims for relief of Plaintiff Nalder in her Complaint in case
no. A-18-772220-C, herein, sceking a new judgment on her original judgment,
entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
issues of law which substantially similar and/or related to issues of law on a second
certified question before the Nevada Supreme Court in James Nalder, Guardian Ad
Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United

Automobile Insurance Company, case no. 70504,

. That the third claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-

772220-C, herein, seeking general and special damages related to a July 2007
automobile accident have been previously litigated or, could have been litigated, in
her original action, Case no. 07A549111, herein,

This case is unusual but the Court does not find any unethical behavior by either Mr.
Christensen or Mr, Amtz.

CONCLUSIONS OF LAW

Pursuant to N.R.C.P. 24 and N.R.S. 12.130 UAIC has a shown right and interest to
intervene in these matters;

That the third claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-
772220-C, herein, seeking general and special damages related to the July 2007

automobile accident are precluded as same have been previously litigated or, could

Page 3 of 6
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have been previously litigated in Case No. 07A549111, herein, pursuant to the factor
as set forth Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054-55, 194 P.3d
709,713 (2008).

That the first claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-

|98

772220-C, herein, seeking a new judgment on her original 2007 judgment from case
no. 07A549111 is not a valid cause of action and the Court would dismiss same under
the Medina decision, but based upon the request of Counsel for Plaintiff David
Stephens, Plaintiff’s first claim for relief will be stayed pending decision in James
Nualder, Guardian Ad Litem on behalf of Cheyanne Nalder;, and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504;

ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Third Party Plaintiff
Lewis’ Motion for Relief from Orders and Joinder in all other Motions for Relief from Orders on
Order Shortening Time, as well as Plaintiff Nalder’s Motion for Relief from Orders, are
DENIED, for the reasons stated in the record; and,

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
UAIC’s Counter-Motion to Stay Pending Appeal is GRANTED, for ther reasons stated in the
record, and Plaintiff Nalder’s first and second claims for relief in her Complaint in case no. A-
18-772220-C, herein, (claim 1) seeking a new judgment on her original judgment entered in case
no. 07A549111 and, (claim 2) seeking Declaratory relief, respectively, are STAYED pending
further ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, case
no. 70504; and
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iuling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on behalf of
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IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Motion to Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C) is GRANTED IN
PART and DEFERRED IN PART, such that Plaintiff Nalder’s third claim for relief in her
Complaint in case no. A-18-772220-C, herein, (claim 3) seeking general and special damages
related to and arising from the July 2007 automobile accident, is DISMISSED, but ruling on the
Motion to Dismiss Plaintiff Nalder’s first and second claims for relief in her Complaint in case
no. A-18-772220-C, herein, seeking a new judgment on her original judgment, entered in case

no. 07A549111 and seeking Declaratory relief, respectively, are DEFERRED pending further

Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, case

no. 70504;

002020

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that
Defendant Lewis (through Breen Arntz, Esq.) WITHDRAWALS of Defendant Lewis” Motions
to Dismiss filed in case No. A-18-772220-C as well as case no. 07A549111 and Defendants
Lewis® Motions for Relief from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C
as well as case no. 07A549.1 11 (filed by Randall Tindall, Esq.) are hereby WITHDRAWN;

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that
Defendant Lewis Motions to Dismiss filed in case No. A-18-772220-C as well as case no.
07A549111 and Defendants Lewis’ Motions for Relief from Judgment pursuant to N.R.C.P. 60
in case No. A-18-772220-C as well as case no’. 07A549111 (through Randall Tindall, Esq.) are
all hereby STRICKEN per WITHDRAWAL by Counsel for Lewis, Breen Arntz, Esq.;

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that UAIC’s

Oral Motion to Continue Defendant Lewis’ Motions to Dismiss filed in case No. A-18-772220-C

as well as case no. 07A549111 and Defendants Lewis’ Motions for Relief from Judgment

Page 5 0of 6
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pursuant to N.R.C.P. 60 in case No. A-18-772220-C as well as case no. 07A549111 (through
Randall Tindall, Esq.) pending new counsel to be retained by UAIC, is hereby DENIED
WITHOUT PREJUDICE for the reasons stated in the record;

IT IS HBEREBY FURTHER ORDERED, ADJUDGED AND DECREED UAIC’s
Motion for an Evidentiary hearing for a fraud upon the court is hereby DENIED WITHOUR

PREJUDICE for the reasons stated in the record.

002021

IT IS SO ORDERED.
DATED this ___ day of 2019.
DISTRICT JUDGE
Submitted by:

ATKIN WINNER & SHERROD, LTD.

Q” f/;f N\ (/ff//f“”"?

MATTHEW\J’./ DOUGLAS, Esq.
Nevada Bar No. 11371

1117 South Rancho Drjve

Las Vegas, Nevada 89102
Attorneys for Intervenor UAIC
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CHRISTENSEN LAW OFFICES

THOMAS F. CHRISTENSEN, ESQ.

Nevada Bar 2326

1000 S. Valley View Blvd.

Las Vegas, NV 89107

T: 702-870-1000
courtnotices@injuryhelpnow.com

CHEYENNE NALDER,
Plaintiff,

Vs.
GARY LEWIS

and DOES I through V, inclusivé
Defendants,

UNITED AUTOMOBILE
INSURANCE COMPANY,
Intervenor.

GARY LEWIS,

Third Party Plaintiff,
VS§.
UNITED AUTOMOBILE

INSURANCE COMPANY, RANDALL

TINDALL, ESQ., and RESNICK &
LOUIS, P.C. and DOES I through V,
Third Party Defendants.

Electronically Filed
12/12/2018 4:47 PM
Steven D. Grierson

002021

CLER@ OF THE COUEE
i

CASE NO: 07A549111
DEPT. NO: XX

Consolidated with 18-A-772220

it
H
IR3
i
;

MOTION FOR RELIEF FROM ORDERS AND JOINDER IN MOTIONS FOR RELIEF

FROM ORDERS ON ORDER SHORTENING TIME

Comes now Third Party Plaintiff Gary Lewis, by and through his attorney, Thomas F.

Christensen, Esq., and moves this Court for relief from the orders allowing United Automobile “

Insurance Company (UAIC) to intervene in both cases. This Motion is based on NRCP 60(b).

Lewis also joins in motions and pleadings seeking to vacate the intervention orders filed by the

various parties. UAIC filed motions to intervene in both case number 07A549111 and case

Case Number: 07A549111
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number 18-A-772220-C. Neither motion was properly served, on the face of each pleading.
Both motions sought intervention after trial, which is improper. This resulted in a void order |

being issued by the court. This Court must vacate the Orders allowing intervention. !

This Motion is made and based on the pleadings and papers herein, joinder in other
motions for relief from these orders and upon oral argument requested at the time of hearing
of this Motion.

Dated this 1 day of Dec , 2018,

M Hwq

CHRISTENSEN LAW OFFICES
THOMAS F. CHRISTENSEN, ESQ.
Nevada Bar 2326

1000 S. Valley View Blvd.

Las Vegas, NV 89107

T: 702-870-1000
courtnotices@injuryhelpnow.com

ORDER SHORTENING TIME

Good cause appearing therefor, IT IS HEREBY ORDERED that the time for hearing the
Motion on Order Shortening Time is hereby shortened to the 9th day of January, 2019 at the
hour of 8:30a.m. or as soon as counsel may be heard in the above-entitled Department of the

District Court, Clark County, Nevada. 1

Dated this /¢ day of December, 2018.

District Coutfdudge Eric Ji ohnsongs

Submitted by: ERIC JOHNSON

ﬁw\/ Fma

CHRISTENSEN LAW OFFICES
THOMAS F. CHRISTENSEN, ESQ. i
Nevada Bar 2326
1000 S. Valley View Blvd. i
Las Vegas, NV 89107 i
courtnotices@injuryhelpnow.com :
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AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR RELIEF FROM

ORDER FOR ORDER SHORTENING TIME

State of Nevada )
)ss:
County of Clark )
Dawn Allysa Hooker, having been first duly sworn, deposes and states:

1. T am a duly licensed and practicing attorney at Christensen Law Offices, LLC in the
the State of Nevada and I have personal knowledge of the facts stated herein. The following
is true and.accurate to the best of my knowledge and information.

2. Christensen Law Offices represents Gary Lewis in his action a;q Third Party Plaintiff
against UAIC.

3. Nalder, Lewis and UAIC have been engaged in litigation since 2007. Nalder sued
Lewis, who was insured by UAIC. UAIC did not defend Lewis and Nalder was therefore
able to obtain a large judgment against Lewis in June, 2008. Nalder and Lewis thereafter
sued UAIC for coverage and claims handling failures.

4. Ten years after the judgment, UAIC was erroneously granted Intervention and
immediately instituted a series of Motions and arguments that have caused this litigation to
become unnecessarily complex and contentious.

5. Tt is unclear whether the Court ruled on the counter motion filed by Lewis for relief
from the intervention order because no hearing was provided. By stipulation, this counter
motion is currently set for January 9th and therefore signing this order to shorten time will
clarify for all parties that this motion is to be considered on that date.

6. That the instant motion seeks to have the Court consider for the first time, or in the

alternative, reconsider the granting of the Intervention prior to hearing the Motions filed by

00202
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UAIC, which have been set for oral argument, pursuant to stipulation, to be heard on January
9, 2019.

7. In the interest of judicial economy, it makes sense that the Judge rule on the instant
Motion first. As can be seen from the Points & Authorities below, any actions taken by the
Court will be subject to being stricken by the Supreme Court by way of writ relief because
UAIC is not a proper party to either case. If it is not, Gary Lewis will be substantially
harmed because it is improper for UAIC to be in the case at this stage.

8. That Third Party Plaintiff requests that this Motion be heard, on an order shortening

' time, so that this motion may be heard in conjunction with the other motions filed by UAIC

following its intervention.

9. This Motion is brought for a good cause and not for purposes of unnecessary delay.

e/ —

Dawn Allysa Hooker, Esq.

Further Affiant Sayeth Naught.

Subscribed and Sworn to before me
This 7% day of December, 2013.

. STEPHANIE MARTINEZ

’\ Notary Public-State of Nevada
APPT. NO. 18-1983-1

My Appt. Explires 01-10-2022

-

NothsyPublic in éﬁd for said
County and State

GOOD CAUSE EXISTS FOR AN ORDER SHORTENING TIME
The grounds necessitating the present Motion to Shorten time relate to the timing of the
hearings on the Motions which have been set for January 9, 2018.
Pursuant to local rule 2.26, an ex parte motion to shorten time may not be granted except

upon an unsworn declaration under penalty of perjury or affidavit of counsel describing the

4
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circumstances claimed to constitute good cause and justify shortening of time. If a motion to
shorten time is granted, it must be served upon all parties promptly.

In the instant case, if the Order to shorten time is signed promptly, the adverse parties
will still have more than a month prior to the hearing and will not be prejudiced at all by the
shortening of the time. In addition, the issues presented have already been briefed numerous
times by the parties, but the Court has never had oral argument on these issues and decided
these issues. Rather than present these issues by writ to the Supreme Court, this Court
should hear the parties and make a decision based on the numerous briefs filed. For all of the
above reasons, an Order Shortening Time is necessary and this Motion should be granted.

Memorandum of Points and Authorities for Motion for Relief from Order

I.  Facts and Procedural History

Nalder obtained an amendment of the judgment to her name as she reached the age of
majority and wanted to file an action on the judgment. Nalder moved the court to amend the
judgment to her name alone in case number 07A549111. Nalder then filed an action on the
judgment in case number 18-A-772220-C. The parties in case number 18-A-772220-C
entered into and filed a stipulation resolving all issues and requested that judgment be
issued. (See Exhibit 1). This settlement acts the same as a judgment for purposes of a
motion to intervene. UAIC sought intervention in both cases, but failed to properly serve the
parties with its motions. (See Exhibit 2--Affidavit of David Stephens, Esq. dated October 8,
2018.) UAIC’s motion to intervene in case number 07A549111, contains no proof of service
on its face. (See Exhibit 3.) It is a blank certificate of service. This motion should never
even have been accepted for filing because there is no one checked as being served. Itis a

certificate of non-service of the document.

00202]
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Likewise, UAIC’s motion to intervene in case number 18-A-772220-C, alleges proof of
service on August 16, 2018, to only one of the parties to the litigation. (See Exhibit 4.) This
motion also should never even have been accepted for filing because service on only one
party is defective. In addition, the only service alleged, upon Nalder through David
Stephens, Esq., was impossible as Mr. Stephens was not a “service contact” on the efiling
system for the case at that time. (See Exhibit 5, Odyssey File & Serve Service Contact
History, showing David Stephens was added to service on September 4, 2018.) Mr. Stephens
was not listed in Odyssey as a service contact prior to that time. Per his Affidavit, he did not
receive the filing or know about it until weeks later. The service affidavit was false. The lack
of service was brought to the attention of the UAIC attorneys, who refused to correct the
error or grant additional time to Nalder to interpose an opposition, when her attorney
asked. (See Exhibit 2.) Taking advantage of a lawyer in this way, by counsel for UAIC, is a
violation of NRPC 3.5A and results in any action by the Court being void.

Nalder also brought lack of service to the Court’s attention when Stephens filed “late”
oppositions and provided courtesy copies via personal hand-delivery to the Court. (See
Exhibit 2, paragraph 28.) The Court, however, ignored the defective service. In fact, the
Court ignored the entire opposition that was filed. (See Exhibit 6- Minute Orders re:
Intervention.) The Court did not have a hearing on the motion.

The Court also ignored the law cited by Stephens, namely NRS 12.130: (a) Before the
trial, any person may intervene in an action or proceeding ..., and Nevada case law holding
that intervention after judgment or settlement is not possible. Judge Jones, who was
randomly assigned to both of these case numbers initially, allowed UAIC’s Intervention in
both cases. He then ordered Mr. Stephens and Mr. Arntz to attend a hearing on October 24,

2018, in case number 18-A-772220. Therein, Judge Jones disclosed a relationship with

re
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Randall Tindall, Esq., the attorney hired by UAIC for Mr. Lewis. Mr. Lewis did not waive
the conflict and Judge Jones recused himself from both cases at that time. He did nof,
however, rescind the orders he signed after the conflict was apparent, but prior to his ‘
disclosure of the relationship. Judge Jones was assigned to the two cases randomly, by
chance via the Court, not because they were consolidated actions.

The Court should strike UAIC’s improperly served motions to intervene and vacate the

orders allowing intervention.

|
:

II. Argument

Motions to Intervene were Improperly Noticed ‘

UAIC’s motions to intervene in case number A549111 and 18-A-772220-C contain

!

impropet proof of service on the face of each pleading. These motions should never have been ;

accepted for filing as the proof of service is defective on its face. These defective motions can
certainly not be the basis for an order allowing intervention. The filing of a pleading without
serving the pleading amounts to an ex-parte communication with the Court and a violation of

the due process rights of Gary Lewis. This lack of service was brought to the attention of the

UAIC attorneys who refused to correct the error or grant additional time to the parties to

interpose an opposition. Taking advantage of a lawyer in this way by counsel for UAIC is a t

violation of NRPC 3.5A and results in any action by the Court being void. Lewis requests the

Court relieve him from the resulting order allowing intervention pursuant to NRCP 60 (b). The
motion not having been served, the order is void. It is appropriate for the court to grant Lewis

relief from these orders pursuant to NRCP 60 (b).

Nalder brought the defect in service to the Court’s attention filing a “late” opposition '

and providing courtesy copies to the Court, but the Court ignored the defective service. The |

motions should have been denied because they were not propeily served.

7
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The Court ignored the opposition filed and Nevada law. NRS 12.130 (a) governs
intervention and states “Before the trial, any person may intervene in an action or

proceeding...” (Emphasis added.) The Court ignored Nevada case law holding that

Motions to Intervene were Improperly Decided

intervention after judgment, which includes settlement, is not possible.

In Gralnick v. Eighth Judicial Dist. Court of Nev., No. 72048 (Nev. App. Mar. 21, 2017) The
court held that intervention and setting aside of a judgment was improper and the court granted

writ relief reversing the trial court because intervention was allowed after judgment contrary to

NRS 12.130.

The plain language of NRS 12.130 does not permit
intervention subsequent to the entry of a final judgment.
Lopez v. Merit Ins. Co., 109 Nev. 553, 556, 853 P.2d 1266,
1267-68 (1993). Additionally, in Ryan v. Landis, 58 Nev. 253,
260, 75 P.2d 734, 735 (1938) (quoting Henry Lee Co. v. Elevator
Co., 42 Towa 33 (1918)), we reiterated that: "intervention must
be made before the trial commences. After the verdict all would
admit it would be too late to intervene. But a voluntary
agreement of the parties stands in the place of a verdict, and,
as between the parties to the record as fully and finally
determines the controversy as a verdict could do." Dangberg
Holdings. v. Douglas Co., 115 Nev. 129, 139 (Nev. 1999).
Emphasis added.

Here, real party in interest Liberty Mutual Insurance Company moved to
intervene in the underlying action after judgment was entered against real
party in interest Tessea Munn. Because "NRS 12.130 does not permit
intervention subsequent to the entry of a final judgment," Lopez v.
Merit Ins. Co., 109 Nev. 553, 556, 853 P.2d 1266, 1268 (1993), the district
court was required, as a matter of law, to deny the motion to intervene.As
the district court did not deny the motion to intervene, but instead, granted
intervention and then improperly set aside the judgment based on Liberty
Mutual's motion, see id. at 557, 853 P.2d at 1269 (explaining that, where an
insurance company was improperly allowed to intervene, it was not a party
to the lawsuit and, thus, could not move to set aside the judgment), writ
relief is warranted. See Smith v. Fighth Judicial Dist. Court, 107 Nev. 674,
677, 818 P.2d 849, 851 (1991) (explaining that whether to consider a writ
petition is discretionary); ¢f. Int'l Game Tech., 124 Nev. at 197, 179 P.3d at

002030
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558-59 (explaining that writ relief may be warranted to challenge a district i
court order denying a motion to dismiss if no factual disputes exist and the
district court was obligated by clear authority to dismiss the action).
Accordingly, we grant the petition and direct the clerk of the court to issue
a writ of mandamus directing the district court to vacate its orders granting i
intervention and setting aside the judgment and to reinstate the default
judgment. Emphasis added.

As is obvious from the above cited cases UAIC intervention in both cases is improper.
This Court was required “as a matter of law” to deny intervention. This improper granting of
intervention is subject to writ relief and reversal of all subsequent actions favoring the
non-party. In case number number A549111 the order was after final judgment and in case
number 18-A-772220-C the order was after a settlement agreement had been signed and
filed. UAIC’s Motions to intervene in both actions should be stricken and the orders

allowing intervention in both cases vacated. Vacating the orders allowing the improper

intervention will save judicial resources by resolving all motions filed by UAIC as

002031,

intervenor and resolve the application for writ of mandamus by vacating the improper orders
resulting from the non-party UAIC’s motions.

III. Conclusion

Based upon the foregoing, Gary Lewis respectfully requests that the Court grant relief from
the order allowing intervention pursuant to NRCP 60 by striking UAIC’s motion to intervene
and vacating the order allowing intervention in both case number 07A549111 and case number

18-A-772220-C.

DATED THIS B day of \Jeud, 2018,
i A4
CHRISTENSEN LAW OFFICES
THOMAS F. CHRISTENSEN, ESQ.
Nevada Bar 2326

1000 S. Valley View Blvd.

Las Vegas, NV 89107

T: 702-870-1000
courtnotices@inuryhelpnow.com
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CERTIFICATE, OF SERVICE

I HEREBY CERTIFY that on this /2% day of JCaynybes” , 2018, T served the

following document: MOTION FOR RELIEF FROM ORDERS AND JOINDER IN

MOTIONS FOR RELIEF FROM ORDERS ON ORDER SHORTENING TIME.

@ VIA ELECTRONIC FILING (N.E.FR. 9(b))

Randall Tindall, Esq.

Resnick & Louis

8925 W. Russell Road, Suite 225
Las Vegas, NV 89148
rtindall@rlattorneys.com
Ibell@rlattorneys.com
sortega-rose@rlattorneys.com

E. Breen Arntz, Esq.

5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
breen@breen.com

Matthew Douglas, Esq.
Atkin Winner & Sherrod
1117 South Rancho Drive
Las Vegas, NV 89102
mdouglas@awslawyers.com
vhall@awslawyers.com
eservices@awslawyers.com

DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

~ )
L

An employee of CHRISTENSEN LAW OFFICES

¢
|

{
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A NEVADA LAW FIRM

NEO -

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Electronically Filed
211512019 11:17 AM
Steven D. Grierson

CLERK OF THE COU

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,
vs.

GARY LEWIS and DOES I through V,
inclusive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,

Third Party Plaintiff,
VS.
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL,
ESQ. and RESNICK & LOUIS, P.C., and
DOES I through V.,

Third Party Defendants.

CASE NO.: 07A549111
DEPT. NO.: XX

Consolidated with
CASE NO.: A-18-772220-C
DEPT. NO.: XX

NOTICE OF ENTRY OF ORDER ON
MOTIONS HEARD ON JANUARY 9, 2019

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

Page 1 of 3

Case Number: 07A549111

002034

002034

nn')no4” S
UULU0O

|



GE0200

xrp

A TKIN W INNER &S HERROD

A NEVADA LAW FIRM

002035

PLEASE TAKE NOTICE that the attached ORDER ON MOTIONS HEARD ON
JANUARY 9, 2019 was entered by the Court on the 14" day of February 2019.
DATED this 15" day of February 2019.

ATKIN WINNER & SHERROD

Dl ot 4024
Matthew J. [0duglas I

Nevada Bar No.11371

1117 South Rancho Drive

Las Vegas, Nevada 89102

Attorneys for Intervenor UNITED AUTOMOBILE
INSURANCE COMPANY

Page 2 of 3
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CERTIFICATE OF SERVICE

I certify that on this 15™ day of February, the foregoing NOTICE OF ENTRY ORDER

ON MOTIONS HEARD ON JANUARY 9,2019 was served on the following by:

[XX] BY WIZNET pursuant to NEFR 9 this document(s) was electronically served

through Odyssey CM/ECF for the above-entitled case to all the parties on the Service List

maintained on Odyssey’s website for this case on the date specified.

David Stephens, Esq.
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, NV 89130

Attorney for Plaintiff

Breen Arntz, Esq.

5545 S. Mountain Vista St. Suite F

Las Vegas, NV 89120

Additional Attorney for Defendant Lewis

Daniel Polsenberg, Esq.

LEWIS ROCA ROTHGERBER
CHRISTIE, LLP

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, NV. 89169

Counsel for Third-Party Defendants
Tindal and Resnick & Louis

Thomas Christensen, Esq.
CHRISTENSEN LAW OFFICES
1000 S. Valley View Blvd.

Las Vegas, NV. 89107

Counsel for Third Party Plaintiff Lewis

Randall Tindall, Esq.

Carissa Christensen, Esq.
RESNICK & LOUIS, P.C.

8925 West Russell Road Suite 220
Las Vegas, NV 89148

Attorney for Defendant Lewis

An employée of ATKIN WINNER & SHERRO

Page 3 of 3
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Jan, 24. 2019 2:59PM Atkin Winner & Sherrod
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ATKIN WINNER &S HERROD

A NEVYAPDA LAW FIRMK

26
27
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ORDR .

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
11717 South Rancho Drive

Las Vegas, Nevada 89102,
Phone (702) 243-7000
Faegiinile (702) 243-7059
TduuZiiBaN AW varS.Coln

No. 1944 P 3/8

Atiorngys foi: Infervenor United dutoniobile Insuraiice Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plainliff,
VS,

GARY LEWIS and DOES T through V,

mclusive,

Defenduts,

UNITED AUTOMOBILE INSURANCE
COMPANY,

[ntervenor,

Thivd Party Plaitiff,
vs.
UNITED AUTOMOBILY TNSURANCE
COMPANY, RANDALL TINDALL, ESO.
and RESNICK & LOULS, P.€,, and DOES |
flisough V.,

Thiird Party Defendants,

CASE NO.: 07A549111
DEPT. NO.: 20

Consolidaied with

Electronically Filed
2/14/2019 3:41 PM
Steven D. Grierson

CLER? OF THE COUE g:

CASENO.: A-18-772220-C

DEPT. NO.: 20.

ORDER-ON MOTIONS HEARD JANUARY 9% 2019

This matter having come on for hearing on Janvary gt 5019, in Department. XX, before

Yage | 6f6

Case Number: 07A549111
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Jan. 24. 2019 2:59PM Atkin Winner & Sherrod No. 1944 P, 4/8
[ || the Honorable Eric Johnson, on (1) Third Party Plaintiff Lewis’ Motion for Relief fiom Orders
2 ) and Joinder in Motions for Relief froms Orders on Order Shortening Time, (2) Tntervenor United
31 Automobile Insurance Company’s (“UAIC?) Counter-Motion to Stay Periding Appeal, (3)
lj Intervenor UAIC’s Motion to. Dismiiss Plaintitt™s Conmplaint (Case No. A-18-772220-C), ()
:) Defendant Lewis® (through Breen Aritz, Esq.) withdrawals of Defendant Lewis Motions to.
5 Dismiss filed in case No. A-18-772220-C and case no. 0745491171 and Defendants Lowis’
8| Motions for Relief from Judgment pursuant to NR.C.P, 60 in case No. A-18-772220-C and case
. 9 |l no. 07A549111; (5) Defendant Lewis Motions to Dismiss (through Randall Tindall, Fsq.) filed in
% WO i case No. A-18-772220-C and cage tio, 074549111 and Defendants Lowis” Motiony for Relief
;% 4 1 from Judgment pursuant to N.R.CP. 60 in case Mo, A-18-772220-C and cuse no. 07A549111;;
tﬁ 5 i (6) TJAIC’s Oral Motion to Continve Defendant Lewis Mations to Distniss (throughi Randall
g; 14 Tindall, Esq.)filed in cass No. A-18-772220-C and case no. 07A549111 and Defendants Lewis’
E § 15 Motions for Relief from Judgment pursuant fo M.R.C.P. 80 in case No. A-18-772220-C and case
g ; 16 || no.07A349111 pending new counsel; (7) UAIC’s Motion for an Evidentiary hiearing foi a fraud
é Y upon the comt; Plaintiff appearing through her counsel of record David Stephens; Esq. of
2 18 Stephens & Bywater, and Defendant Lewis appearing through his counsel of record, Breen
19 Aritz, Exq., Inteivenior/Third Pacty Defendant UAIC appeating through its counsel of record,
z(; ‘Thomas E. Winner, Esg. & Matthew J. Douglas, Esq. of the T.aw Firmn. of Atkin Winner aind
” Sherrod, Third Party Plaintff Iewis appearing through his counsel of record Thomag
4 | Cliristensen, Esq. of The Chyistonsen Law Offices, and Third Pariy Defendants Randall Tindall
24 || and Resiiick & Louis P.C. appcaring through their Counsel of iecord Dan R. Waite, Esq. of
25 || Lowis Roca Rothgerber Cluistie; L1P, the.Court having reviewed the pleadinigs and documents
26 on file herein, and consideration given to-hearing at oral arguiment, finds as follows:
LY
i
28
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That the issues of law on sceond certificd question before the Nevada Supreme Couwrt

n James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,

individually v. United dutomobile Insurance Company, case no. 70504, arc

. That the first and second claims fot relief of Plaintiff Nalder in her Complaint in-case

no. A-18-772220-C, herein, seeking a new judginent on her original judgment,
entered in case tio. 07A549111 and seeking Declaratary relief, respectively, contain
certified question before the Nevada Supreme Cowtin.James Nalder, Guardian Ad
Litem on behalf of Cheyavme Nalder; and Gary Lewis, individually v. Unifed.
Automebile Insurance Company, case no. 70504,

772220-C, herein, seeking general and special damages related to a July 2007
automobile accident have been previously litigated ox, could have been hifigated, in

Tex eripinal action, Case no. 074549111, herein;

. This ¢ase is unusual but the Couirt does not find any unethical behavior by either M,

Christensen of Mr. Arntz.

CONCLUSIONS O LAW

. Pursuant to N.R.C.P. 24 and N.R.S. 12.130 UAIC has 4 shown right and intetest {o:

intervene in these malters;

That the third claim for relief of Plamtfl Nalder in her Complaint in case no. A-18-
TT2220-C, herein, seeking general and special damages. related to. the July 2007

antomobile accident are precluded as same have been previously litigated or, could

Page3 of 6
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1] have been previously Jitigated in Case No. 07A549111, herein, pursuant to the factor
2 as st forth Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054-55, 194 P.3d
3 709,713 (2008).
* ] 3. That the figst claim for relief of Plaintiff Nalder in her Complainl in case no. A-18-
Z : 772220-€, herein, seeking a new judgraent on her original 2007 judgment from case
7 no. 07A549111 is nol a valid cause of aclion and the Court-would dismiss same undes
g the Medina decision, but based upon the request of Counsel for Plajntiff David
9 Stephens, Plaimiff’s first claim for relief will be stayed pending deeision in-Janes
8 10 Nalder, Guardion. Ad Litesw on behalf of Cheyanite Nualder: and Gary Lewis,
% . H individuallyv. Usiited Automobile Insurance Conpany, case no. 70504;
%E 12 ORDER
- CERE
9y " IT IS HEREBY ORDERED, ADJUDGED AND DECREED fhat Third Party Plantiff
% é - Lewis® Motion for Relief from Orders and Joinder in-all other Motions for Relief ftom Orders on
§ :E ]; Ordér Shottenitig Tiine, as well as Plaintiff Nalder’s Motion for Relief from Qrders, are
E 4 17 DINIED, for the reasons stated in the record; and,
E‘,ﬁ ™ IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
< 19 1| BAICs Counter-Mation to Stay Pending Appeal is GRANTED, for ther réasons stated in the
20 | record, and Plainiff Nalder’s first and second claims for relief in her Complaint-in case no. A
21 )| 18-772220-C, hetein, (clainy 1) sceking anew judgment on her original judgment entered.in case.
220 o, 074549111 and, (claim. 2) seeking Declaratory relief, respectively, are STAYED pending
. B, further wling by the Nevada Supreme Court in Jawmes Natder, Guardian Ad Liten on hehalf of
2: Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, case
é%A 10.. 70504; and
27 | 1
28
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{ IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
2 || UAIC’s Motion to Dismiss Plaintift”s Complaint {Casc No. A-18-772220-C) is GRANTED IN
3 | PART and DEEERRED IN PART, such that Plaintit Nelders third claim for relief i her
é Complaintin: case no. A-18-772220-C, heretn, (claim 3) secking general and special damages
2 7 rolated to-and arising frony the July 2007 automobile accident, is DISMISSED, but tuling on the
,;, Motion to: Dismiss. Plaintiff Nalder's first and second claims for relief in her Complaint in case
g || no.A-1 8-772220-C, herein, seeking a new judgment on her original judgment, entered in-case
9 || mo. 07A549111 and seeking Declavatory relief, vespectively, are DEFERRED pending further
8 10 ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem or behalf of
é 4 = Cheyaine Nalder; and Gary Lewis, individually v: United Automobile Insurance Company, case
é% S: t 6. 70504
(‘3 g 13
& T 14 IT IS HERERY FURTHER ORDERED, ADJUDGED AND DECREED that
%: § 15 Defendant Lewis. (through Breen Arhtz, Bsq.) WITHDRAWALS Q’f Defendant Lewis’ Motions
g Zl 16 I to Dismiss filed in case No. A-18-772220-C: as well as cuse no; 074549111 and Defendants
5 ? 17 : Lewis® Motions for Relief from Judgment pursuant to N.R,C.P. 60 in case No. A-18-772220-C
2 18 0 as-well as vase o, 07AS49111 (filed by Randall Tindall, Esq.) are hereby WITHDR AWN;
1 I'IS HEREBY ¥URTHER ORDERED, ADJUDGED AND DECREED fhat
2(1) Defendant Lewis Motions (o Dismiss filed in case No. A-18-772220-C as well 4s-case no.
9 07A549111 and Defendants Lewis’ Motions for Relief fiom Tudgment pursuant to N.R.C.P. 60
23 || incase No. A-18-772220-C as well as case no. 07A549111 (throughi Randall Tindall, Esg.) are
24 Il all hereby STRICKEN per WITHDRAWAL by Counsel for Lewis, Breen Armntz, Esq;
25 TL 1S HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that UAIC’s
2 Oral Motion to Continue Defendant Liewis® Motions to Dismiss filed incase Mo, A-18-772220-C
& I as well as case no: 074349111 and Detendants Lewis’ Motians for Reliel from Judgment
28
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pursuant fo N.R.C.P. 60 in case No. A-18-772220-C ag well as case no. 07A549111 (through
Randall Tindall, Esq.) pending new counsel to be retained by UAIC, is hereby DENIED
WITHQUT PREJUDICE for the reasons stated in the teeord;

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED UAIC™s
Motion for-an Evidentiary hearing for a fraud upon the court is hereby DENIED WITHOUR
PREJUDICE for the reasons stated.in the record.

ITTS SO ORDERED.

DATED this [ day of LEBLURLY 2019

DISltRl‘CTJUD(}H

Submitted by: ERIC JORNSON Q&\
ATKIN WINNER & SHERROD, LTD,
‘ ‘.\s ,',_‘//7/: [
5, LN f e
1 AT
. ,'..,,AL‘,».‘...). 4 ;’
MATTHEWY, DOUGLAS, Esg.
Nevada BarNo. 11371 /
1117 South Rancho Drjve
Las Vegas, Névada 89102,
Attarnays for iervenor UAIC
Page 6 0of 6
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas{@awslawvers.com

002044

Electronically Filed
211412019 3:04 PM
Steven D. Grierson

cu.saz OF THE couga

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,
vS.

GARY LEWIS and DOES I through V,
inclusive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,

Third Party Plaintiff,
vs.
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & 1.OUIS, P.C., and DOES I
through V.,

Third Party Defendants.

CASENO.: 07A549111
DEPT. NO.: XX

Consolidated with
CASENO.: A-18-772220-C
DEPT. NO.: XX

NOTICE OF ENTRY OF ORDER
GRANTING IN PART MOTION FOR
RELIEF FROM JUDGMENT, ENTERED
1/23/19 IN CASE NO A-18-772220-C,
PURSUANT TO NRC? 60 AND/OR , IN
THE ALTERNATIYE, MOTION FOR
REHEARING ON MOTION TO DISMISS
PLAINTIFFE'S FIRST CAUSE

OF ACTION IN CASE NO A.18.772220-C
ON AN ORDER SHORTENING TIME

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that the attached ORDER GRANTING IN PART MOTION

FOR RELIEF FROM JUDGMENT, ENTERED 1/23/19 IN CASE NO A-18-772220-C,

Page 1 of 3
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PURSUANT TO NRCP 60 AND/OR , IN THE ALTERNATIYE, MOTION FOR
REHEARING ON MOTION TO DISMISS PLAINTIFF'S FIRST CAUSE OF ACTION
IN CASE NO A.18.772220-C ON AN ORDER SHORTENING TIME was entered by the
Court on the 14™ day of February 2019.

DATED this 14" day of February 2019.

ATKIN WINNER & SHERROD
///,ﬂ

Matthew J. Douglaf

Nevada Bar No.11371

1117 South Rancho Drive

Las Vegas, Nevada 89102

Attorneys for Intervenor UNITED AUTOMOBILE
INSURANCE COMPANY

Page 2 of 3
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CERTIFICATE OF SERVICE

1 certify that on this 14™ day of February, the foregoing NOTICE OF ENTRY OF
ORDER GRANTING IN PART MOTION FOR RELIEF FROM JUDGMENT, ENTERED
1/23/19 IN CASE NO A-18-772220-C, PURSUANT TO NRCP 60 AND/OR , IN THE
ALTERNATIYE, MOTION FOR REHEARING ON MOTION TO DISMISS
PLAINTIFF'S FIRST CAUSE OF ACTION IN CASE NO A.18.772220-C ON AN ORDER
SHORTENING TIME was served on the following by [XX] BY WIZNET pursuant to
NEFR 9 this document(s) was electronically served through Odyssey CM/ECF for the
above-entitled case to all the parties on the Service List maintained on Odyssey’s website
for this case on the date specified.

David Stephens, Esq. Thomas Christensen, Esq.

STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, NV 89130

Attorney for Plaintiff

Breen Arntz, Esq.

5545 S. Mountain Vista St. Suite ¥

Las Vegas, NV 89120

Additional Attorney for Defendant Lewis

Daniel Polsenberg, Esq.

LEWIS ROCA ROTHGERBER
CHRISTIE, LLP

3993 Howard Hughes Pkwy., Suitc 600
Las Vegas, NV, 89169

Counsel for Third-Party Defendants
Tindal and Resnick & Louis

CHRISTENSEN LAW OFFICES

1000 S. Valley View Blvd.

Las Vegas, NV. 89107

Counsel for Third Party Plaintiff Lewis

Randall Tindall, Esq.

Carissa Christensen, Esq.
RESNICK & LOUIS, P.C.

8925 West Russell Road Suite 220
Las Vegas, NV 89148

Attorney for Defendant Lewis

i

7
7/ “’”;’( - s /j (
/'/f /ﬁ /3 ii 5 {L

An employee of ATKIN WINNER & SHERROD

Page 3 of 3
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EIGHTH JUDICIAL DISTRICT COURT

Electronically Filed
2/14/2019 2:08 PM
Steven D. Grierson

CLARK COUNTY, NEVADA

CHEYANNE NALDER,

Plaintiff,
VS,

GARY LEWIS, an individual; and DOES 1
through V, inclusive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor,

GARY LEWIS,

Third Party Plaintiff,
VS,

UNITED AUTOMOBILE INSURANCE
COMPANY; RANDALL TINDALL, ESQ.;
RESNICK & LOUIS, P.C.; and DOES I
through V, inclusive, ‘

Third Party Defendants.

Case No. 07A549111

Consolidated with Case No. A-18-772220-
C

Dept. No. XX

ORDER GRANTING 1IN PART
MOTION FOR RELIEF FROM
JUDGMENT, ENTERED 1/23/19 IN
CASE NO A-18-772220-C, PURSUANT
TO NRCP 60 AND/OR , IN THE
ALTERNATIVE, MOTION FOR
REHEARING ON MOTION TO
DISMISS PLAINTIFE’S FIRST CAUSE
OF ACTION IN CASE NO A-18-772220-
C ON AN ORDER SHORTENING
TIME

INTRODUCTION

Intervenor United Automobile Insurance Company (“UAIC™) filed its Motion for Relief
from Judgment, Entered 1/23/19 in Case No A-18-772220-C, Pursuant to NRCP 60 and/ér, in the
Alternative, Motion for Rehearing on Motion to Dismiss Plaintiff’s First Cause of Action in Case No
A-18-772220-C on an Order Shortening Time on February 11, 2019. This matter was subsequently
set for hearing on the 20" day of February 2019 before this Court. Having reviewed the papers and

pleadings on file herein and good cause appearing, this Court grants in part UAIC’s Motion for

Case Number: 07A548111

CLERK OF THE COU
. ,ga.«an—»
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Relief from Judgment, Entered 1/23/19 in Case No A-18-772220-C, Pursuant to NRCP 60 and/or, in
the Alternative, Motion for Rehearing on Motion to Dismiss Plaintiff’s First Cause of Action in Case
No A-18-772220-C on an Order Shortening Time for the following reasons:

FINDINGS OF FACT AND PROCEDURAL HISTORY

1. Case 07A549111 was instituted on October 9, 2007 by James Nalder, acting as Guardian
ad Litem for Cheyenne Nalder against Gary Lewis (“Lewis”) based on claims relating to a car
accident which occurred on July 8, 2007. It was alleged that Lewis was operating a 1996 Chevy
Pickup and struck Cheyenne Nalder with said vehicle. Nalder asserted a claim against Lewis for
negligence. Nalder requested general damages, special damages for current and future medical
expenses, special damages for current and future lost wages, and costs and attorney’s fees associated
with bringing this suit. UAIC declined to hire counsel to represent LeWis in this matter, because it
believed that Lewis was not covered under his insurance policy given that he did not renew the
policy on June 30, 2007.

2. On December 13, 2007, James Nalder, on behalf of Cheyenne Nalder, filed a Default
with the Clerk of the Court based on Lewis’ failure to file an Answer in this matter. An Application
for Default Judgment was filed on May 15, 2008. An Amended Application for Default Judgment
was filed on May 16, 2008. A Prove Up Hearing was conducted on May 22, 2008, at which time
Default Judgment was granted. A Judgment was filed on June 3, 2008, and Nalder was awarded
$65,555.37 in medical expenses and $3,434,444.63 in pain, suffering, and disfigurement for a total
of $3,500,000.00 with interest thereon at the legal rate from October 9, 2007, until paid in full.

3. On May 22, 2009, James Nalder, on behalf of Cheyenne Nalder, and Lewis filed suit
against UAIC, alleging breach of contract, breach of the implied covenant of good faith and fair
dealing, bad faith, fraud, and violation of NRS 686A.310. The case was subsequently removed to the

United States District Court for the District of Nevada.
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4. The federal court determined that Lewis’ insurance coverage had lapsed and UAIC,
therefore, did not have the duty to defend Lewis in the 2007 suit. This decision was appealed to the
Ninth Circuit Court of Appeals, where it was reversed and remanded back to the lower federal court.
The federal court later determined that the insurance contract was ambiguous, and therefore, the
insurance coverage had not lapsed and UAIC had a duty to defend Lewis in 07A549111. The federal
court determined that no damages were to be awarded, although UAiC breached its duty to defend
Lewis. Both Nalder and Lewis appealed that decision to the Ninth Circuit Court of Appeals, which
ultimately led to the certification of the first qﬁestion to the Nevada Supreme Court.

5. UAIC filed a Motion to Dismiss Lewis and Nalder’s appeal to the Ninth Circuit for lack
of standing, asserting that the 2008 judgment was no longer enforceable because the judgment had
expired pursuant to NRS 11.190(1)(a) because no renewal pursuant to NRS 17.124 had been filed.
This question has also been certified to the Nevada Supreme Court for decision.

6. On March 22, 2018, Cheyenne Nalder (“Nalder™) filed an Ex Parte Motion to Amend
Judgment in the Name of Cheyenne Nalder, Individually. Nalder had reached the age of majority
and no longer needed James Nalder to act as her Guardian ad Litem. The Amended Judgment was
filed on March 28, 2018.

7. Case A-18-772220-C was instituted on April 3, 2018, by Nalder against Lewis based on
claims relating to the same July 2007 car accident. Nalder asserted claims against Lewis in regards
to her personal injuries suffered in 2007, requesting this Court to enter another Amended Judgment
adding interest accrued through April 3, 2018, and declaratory relief stating that the statute of
limitations on her original judgment was tolled.

8. UAIC filed its Motion to Intervene on August 17, 2018. The Order granting UAIC’s

Motion to Intervene was filed on October 19, 2018.
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9. UAIC filed its Motion to Consolidate on Order Shortening Time on November 26, 2018.
This matter was subsequently set for hearing or; November 28, 2018. This Court entered a Minute
Order granting consolidation on November 30, 2018. The cases have since been consolidated into
Case 07A549111. The Order Granting Intervenor’s Motion to Consolidate Cases on Order
Shortening Time on December 27, 2018. All pending motions were transferred to Department XX of
the Eighth Judicial District Court.

10. Several motions were filed in both 07A549111 and A-18-772220-C: Defendant Lewis
filed a Motion to Dismiss and a Motion for Relief from Judgment pursuant to NRCP 60 in case A-
18-772220-C on September 26, 2018. Defendant Lewis filed an identical Motion for Relief in case
07A549111 on September 27, 2018. Defendant Lewis filed a Motion to Strike Defendant’s Motion
for Relief from Judgment in case 07A549111 on October 17, 2018. Defendant Lewis also filed a
Motion to Strike Both Defendant’s Motion for Relief from Judgment and Defendant’s Motion to
Dismiss in case A-18-772220-C on October 17, 2018. UAIC filed a Motion from Relief from
Judgment Pursuant to NRCP 60 and a Motion to Dismiss Plaintiff’s Complaint and Motion for Court
to Deny Stipulation to Enter Judgment between Plaintiff and Lewis and/or, in the Alternative, to
Stay Same Pending Hearing on Motion to Dismiss on in case 07A549111 on October 19, 2018,
Third Party Plaintiff Lewis filed a Motion for Relief from Orders and Joinder in Motions for Relief
from Orders on Order Shortening Time on December 12, 2018. Plaintiff Nalder filed a Motion to Set
Aside Order, Pursuant to NRCP 60(b) Allowing UAIC to Intervene on December 13, 2018. UAIC
filed an Opposition to Third Party Plaintiff Lewis’ Motion -for Relief from Order and Joinder in
Motions for Relief from Orders on Order Shortening Time as well as UAIC’s Opposition to
Plaintiff’s Motion to Set Aside Order & Opposition to Defendant Lewis® Motion for Relief from

Orders and Countermotion to Stay Pending Ruling on Appeal on December 31, 2018. Finally,
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Randall Tindall, Esq., filed a Motion to Withdraw as Counsel on Order Shortening Time on January
7, 2019. All matters were subsequently set for hearing on January 9, 2019.

11.  On January 9, 2019, the above matters were set for hearing. Nalder appeared by and
through her attorney David Stephens, Esq., of Stephens & Bywater. Defendant Gary Lewis
appeared by and through his counsel E. Breen Arntz, Esq. Third Party Plaintiff Gary Lewis also
appeared by an through his counsel Thomas Christensen, Esq., of Christensen Law Offices.
Intervenor/Third Party Defendant UAIC appeared by and through its counsel Matthew J. Douglas,
Esq., and Thomas E. Winner, Esq., of Atkin Winner & Sherrod. Third Party Defendants Randall
Tindall, Esq., and Resnick & Louis, P.C. appeared by and through their counsel Dan R. Waite,
Esq., of Lewis Roca Rothgerber Christie LLP.

The Court GRANTED the following motions: Defendant’s Motion to Strike Both
Defendant’s Motion for Relief from Judgment and Defendant’s Motion to Dismiss, Defendant’s
Motion to Strike Defendant’s Motion for Relief from Judgment, and Randall Tindall, Esq.’s Motion
to Withdraw as Counsel on Order Shortening Time. The Court GRANTED IN PART the following
motions: UAIC’s Motion to Dismiss Plaintiff’s Complaint and Motion for Court to Deny Stipulation
to Enter Judgment Between Plaintiff and Lewis and/or, in the Alternative, to Stay Same Pending
Hearing on Motion to Dismiss and UAIC’s Opposition to Plaintiff’s Motion to Set Aside Order &
Opposition to Defendant Lewis’ Motion for Relief from Orders and Countermotion to Stay Pending
Ruiing on Appeal. The Court DENIED the following motions: UAIC’s Motion for Relief from
Judgment Pursuant to NRCP 60, Third Party Plaintiff’s Motion for Relief from Orders and Joinder
in Motions for Relief from Orders on Order Shortening Time, and Plaintiff’s Motion to Set Aside
Order, Pursuant to NRCP 60(b) Allowing UAIC to Intervene. The Court WITHDREW the following
motions: Defendant’s Motion for Relief from Judgment Pursuant to NRCP 60 and Defendant’s

Motion to Dismiss.
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12. Further, at the time of the hearing, the Court granted UAIC’s countermotion for stay
pending appeal and issued a stay of the case pending the determination from the Nevada Supreme
Court. The Court determined that many of the motions revolved around the questions currently
certified to the Nevada Supreme Court, i.e., whether the 2008 Judgment has expired or whether the
statute of limitations was tolled. The Court further stated on the record that it had received a
proposed Judgment from the parties, but declined to sign it until the questions on appeal had been
resolved.

13. Nalder filed a Motion for Summary Judgment Pursuant to NRCP 60(b) on November 28,
2018. UAIC filed its Opposition and Countermotion to Stay Proceedings Pending Appellate Ruling
on December 20, 2018. UAIC filed a Motion to Dismiss Third Party Plaintiff Lewis’ Third Party
Complaint on November 15, 2018. Lewis filed an Opposition and Countermotion for Summary
Judgment on November 27, 2018. UAIC filed its Opposition and Countermotion to Strike Affidavit
of Lewis and/or Stay Proceedings Pending Appellate Ruling and/or Stay Countermotion for
Summary Judgment Pursuant to NRCP 56(f). These matters were subsequently set for hearing on
January 23, 2019.

The Court issued its decision via Minute Order on January 22, 2019. The Court
GRANTED UAIC’s requests for stay and again reiterated that the central questions involved in
these motions are the same as the question currently certified to the Nevada Supreme Court.

14, On January 22, 2019, Lewis filed a Notice of Acceptance of Offer of Judgment in Case
No. 18-A-772220 in Case No. 07A549111. A Judgment was then signed and filed by the Clerk of
the Court later that same day, although the date beside the Clerk’s signature is January 23, 2019.
Notice of Entry of Judgment was filed on January 28, 2019.

15. On February 11, 2019, UAIC filed the instant Motion for Relief from Judgment, Entered

1/23/19 in Case No. A-18-772220-C, Pursuant to NRCP 60 and/or, in the Alternative, Motion for
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Rehearing on Motion to Dismiss Plaintiff’s First Cause of Action in Case No. A-18-772220-C on
an Order Shortening Time. The matter was subsequently set on calendar for February 20, 2019.

CONCLUSIONS OF LAW

1. According to Nevada Rule of Civil Procedure (“NRCP”) 60(b),

[o]n motion and just terms, the court may relieve a party or its legal
representative from a final judgment, order, or proceeding for the
following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial under
Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it
is based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

002053

2. The Nevada Supreme Court has held that, once a stay has been issued, a party may not
seek to alter a judgment. Westside Charter Serv. v. Gray Line Tours, 99 Nev. 456, 664 P.2d 351
(1983). In Westside, the District Court stayed the judgment pending the appeal of the denial of an
NRCP 60(b) motion to vacate judgment. One of parties then began actions which may have been
affected by the outcome of the appeal. The Nevada Supreme Court affirmed the stay as well as the
denial of further action and stated:

It is also clear that the district court’s stay of judgment while the case
was under appeal did not allow PSC to deal with the subject matter of
the judgment until a final decision had been rendered. The purpose of
a stay is to preserve the status quo ante. It does not allow further
modifications to the subject matter of the judgment. East Standard
Mining Co. v. Devine, 59 Nev. 134, 81 P.2d 1068 (1938). In this case,
the stay of judgment pending appeal effectively prevented any further
administrative proceedings on the subject matter of the appeal while
the order denying the NRCP 60(b) motion was on appeal. Thus, PSC
was without jurisdiction to act when it did in regards to Westside’s
second application.
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Id at 460, 664 P.2d at 353.

3. Here, the Court stayed the case pending the appeal cutrently in front of the Nevada
Supreme Court on January 9, 2019. This was conveyed to the parties through the Court’s granting
of UAIC’s request to stay the action pending appeal as well as the Court’s comments to the parties
that it had received a judgment, but would not sign it until after the appeal had been decided. The
Court made very clear that the issues on appeal would be affected by decisions made in this case,
and so, in the interests of judicial economy, would be staying the matter pending appeal.

4, Further, the Court reiterated that the matter was to be stayed in the January 22, 2019
Minute Order. The Court again granted UAIC’s request to stay the matter pending appeal and again
stated that the issues to be decided in these consolidated cases would be greatly affected by the
decision made by the Nevada Supreme Court.

5. The Judgment was filed with the Clerk of the Court on January 22, 2019, after the matter
had been stayed pending appeal. This was clearly a mistake or inadvertence by the Clerk’s Office,
as contemplated by NRCP 60(b). A judgment was not to be entered during the stay of the case, and
so the Judgment filed January 22, 2019 in Case No. 07A549111 is void as a matter of law.
Separately, the Court concludes the facts set out above justifies relief in this matter and withdraws
the judgement.

ORDER
Based on the foregoing, UAIC’s Motion for Relief from Judgment, Entered 1/23/19 in Case
No A-18-772220-C, Pursuant to NRCP 60 and/or, in the Alternative, Motion for Rehearing on
Motion to Dismiss Plaintiff’s First Cause of Action in Case No A-18-772220-C on an Order
Shortening Time is granted in part and the Court withdraws the Judgment entered by the Clerk of the
Court on January 23, 2019. The Court finds that the matter was stayed at the time the Judgment was

entered. Therefore, the Judgment is void as a matter of law. The Court further finds the facts stated
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in this Order justify withdrawing the judgement. The Court declines to rehear the Motion to Dismiss

Plaintiff’s First Cause of Action in Case No. A-18-772220-C at this time.

DATED this / 2 day of February, 2019.

ERIC JO ON
DISTRICT COURT JUDGE
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I. ROUTING STATEMENT
This matter involves a question of law certified by the Ninth Circuit Court of
Appeals and is, therefore, presumptively retained by the Supreme Court of Nevada
pursuant to NRAP 17(a)(7).
I1. JURISDICTIONAL STANDARD FOR CERTIFICATION
On December 27, 2017, the Ninth Circuit Court of Appeals asked this Court
to answer a second certified question:
Under Nevada law, if a plaintiff has filed suit against an insurer seeking
damages based on a separate judgment against its insured, does the
insurer’s liability expire when the statute of limitations on the judgment

runs, notwithstanding that the suit was filed within the six-year life of
the judgment?

002062

Nalder v. United Auto. Ins. Co., 878 F.3d 754 (9th Cir. 2017).

Pursuant to the second certification order, no other issues are before this
Court. On February 23, 2018, this Court issued its Order Accepting Second Certified
Question, but rephrased the question as permitted by the Ninth Circuit:

In an action against an insurer for breach of the duty to defend its

insured, can the plaintiff continue to seek consequential damages in the

amount of a default judgment obtained against the insured when the
judgment against the insured was not renewed and the time for doing

so expired while the action against the insurer was pending?

The Supreme Court of Nevada may answer questions of law certified to it by

a United States Court of Appeals when requested by the certifying court. Nev. R.

App. P. 5(a). “The certifying order must include a statement of facts relevant to the
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question certified in its order certifying questions to this court.” In re Fountainbleau
Las Vegas Holdings, LLC, 127 Nev. 941, 955,267 P.3d 786, 794 (2011) (citing Nev.
R. App. 5(c)(2)). The Supreme Court of Nevada is “bound by the facts as stated in
the certification order” and cannot make findings of fact in response to a certified
question. Id. at 956, 795. Although a party to the certification case may provide an
appendix to provide this Court with a better understanding of the underlying action,
“this Court may not use information in the appendix to contradict the certification
order.” 1d.

In its second certification order, the Ninth Circuit provides this Court with a
substantially similar factual background as in the first certification order. Nalder,
878 F.3d at 756-57; see also, In re Nalder, 824 F.3d 854, ‘855 (9th Cir. 2016). The
Ninth Circuit also provides additional facts presumptively relevant to the narrow
issue of law addressed in the second certified question. Nalder, 878 F.3d at 757.
This Court must accept the facts as stated in the second certification order and
answer the question of law so that the certifying court can then apply the law to those
facts. In re Fountainbleau, 127 Nev. at 955-56, 267 P.3d at 794. “This approach
prevents the answering court from intruding into the certifying court’s sphere by
making factual findings or resolving factual disputes.” Id. (citing Alexander v.
Certified Master Builders, 268 Kan. 812, 1 P.3d 899, 908 (Kan. 2000); Puckett v.

Rufenacht, Bromagen & Hertz, 587 So. 2d 273,277 (Miss. 1991) (“This Court is not
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called upon to decide the case. Nor should we go behind the facts presented by the
certifying court.”)).

Based on the foregoing, Appellants provide the following factual background
relevant to this narrow question of law that this Court agrees to answer.
III. FACTUAL BACKGROUND

This matter arises from a July 8, 2007 incident in which Gary Lewis ran over
Cheyanne Nalder, born April 4, 1998, who was a nine-year-old girl at the time.
Nalder, 878 F.3d at 756. Lewis maintained an auto insurance policy with Appellee
United Auto Insurance Company (“UAIC”), which was renewable on a monthly
basis. Id Before the subject incident, Lewis received a statement from UAIC
instructing him that his renewal payment was due by June 30,2007. Id. The renewal
statement also instructed Lewis that he remit payment prior to the expiration of his
policy “[t]o avoid lapse in coverage.” Id. The statement provided June 30, 2007 as
the effective date of the policy. Nalder, 878 F.3d at 756. The statement also
provided July 31, 2007 as the expiration date of the policy. /d. On July 10, 2007,
Lewis paid UAIC to renew his auto policy. Id. Lewis’s policy limit at this time was
$15,000.00. Id.

Following the incident, Cheyanne’s father, James Nalder, extended an offer
to UAIC to settle Cheyanne’s injury claim for Lewis’s policy limit of $15,000.00.

Id. UAIC rejected Nalder’s offer. Id. UAIC rejected the offer because it believed
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that Lewis was not covered under his insurance policy given that he did not renew
his policy by June 30, 2007. Id. UAIC never informed Lewis that Nalder offered to
settle Cheyanne’s claim. Id.

After UAIC rejected Nalder’s offer, Nalder, on behalf of Cheyanne, filed a
lawsuit against Lewis in Nevada state court on May 22,2009. Id.; see also, 1.A.App.
0001 — 0010. Lewis failed to appear and answer the complaint. Id. As a result,
Nalder obtained a default judgment against Lewis for $3,500,000.00. Id. On May
22, 2009, Nalder and Lewis filed suit against UAIC alleging breach of contract,
breach of the implied covenant of good faith and fair dealing, bad faith, fraud, and
violgtion of NRS 686A.310. Id. Nalder filed suit after Lewis assigned to Nalder his
right to “all funds necessary to satisfy the Judgment ....” 1 A.App. 0011.

Once UAIC removed the underlying case to federal district court, UAIC filed
a motion for summary judgment as to all of Lewis and Nalder’s claims alleging
Lewis did not have insurance coverage on the date of the subject collision. Nalder,
878 F.3d at 756. The federal district court granted UAIC’s summary judgment
motion because it determined the insurance contract was not ambiguous as to when
Lewis had to make payment to avoid a coverage lapse. Id. Nalder and Lewis
appealed to the Ninth Circuit. Id The Ninth Circuit reversed and remanded the

matter because Lewis and Nalder had facts to show the renewal statement was
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ambiguous regarding the date when payment was required to avoid a coverage lapse.
Id. The Ninth Circuit affirmed the district court’s order as to all other claims. Id.

On remand, the district court concluded the renewal statement was ambiguous
and therefore, Lewis was covered on the date of the incident because the court
construed this ambiguity against UAIC. Id. The district court also determined UAIC
breached its duty to defend Lewis, but did not award damages because Lewis did not
incur any fees or costs in defense of the Nevada state court action. /d. Based on
these conclusions, the district court ordered UAIC to pay the policy limit of
$15,000.00. Id. Both Nalder and Lewis appealed to the Ninth Circuit, which
ultimately led to certification of the first question to this Court, namely whether an
insurer that breaches its duty to defend is liable for all foreseeable consequential
damages to the breach. Nalder 878 at 757.

While the first certified question was fully briefed and pending before this
Court, UAIC filed a motion to dismiss Appellants’ appeal with the Ninth Circuit for
lack of standing. Id UAIC argued Nalder’s underlying $3,500,000.00 default
judgment against Lewis is not enforceable because the six-year statute of limitation
to institute an action upon the judgment or to renew the judgment pursuant to NRS
11.190(1)(a) expired. Id. As aresult, UAIC contends Nalder can no longer recover
damages above the $15,000.00 policy limit for breach of the contractual duty to

defend because the judgment lapsed. Id.
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The Ninth Circuit concluded the parties failed to identify Nevada law that
conclusively answers whether a plaintiff can recover consequential damages based
on a default judgment that is over six years old and presumably expired. Id. at 758.
The Ninth Circuit was also unable to determine whether expiration of the default
judgment reduces the consequential damages to zero or if the damages should be
calculated from the date when the suit against UAIC was initiated, which was within
the six-year window. Id.

Notably, UAIC made three payments to Appellants on June 23, 2014; June
25, 2014; and February 5, 2015 in satisfaction of the underlying default judgment.
1 A.App. 0012 - 0015." Lewis also currently resides in California. 1. A.App. 0016
~0019.

IV. SUMMARY OF THE ARGUMENT

Appellants timely instituted an action on the judgment against UAIC within
the six-year statute of limitations to enforce the judgment. Appellants’ breach of
contract and bad faith complaint against UAIC is an enforcement action to collect
on the underlying default judgment because the judgment directly results from
UAIC’s breach of the contractual duty to defend and breach of the implied covenant

of good faith and fair dealing. The underlying default judgment is binding on UAIC

' The July 1, 2014 Satisfaction of the June 3, 2014 Judgment memorializes the June
23,2014 and June 25, 2014 payments.
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because of its wrongful conduct. As a result, Appellants were not required to renew
the underlying default judgment because the relevant statutes do not require a party
to file an action on the judgment and renew it to secure the continued validity and
enforceability of the judgment.

Alternatively, the six-year statute of limitations to pursue an action on the
judgment was extended because UAIC made three separate pa);ments on the
judgment. Further, the six-year statute of limitations was tolled during the period of
time that Cheyanne Nalder was a minor. Thus, the statute of limitations does not
run until, at the earliest, April 4, 2022. Lewis’s California residency also continues
to toll the six-year statute of limitations because Appellants cannot strictly comply
with the renewal statute in accordance with Nevada law.

V. ARGUMENT

UAIC requested dismissal of Appellants’ appeal before the Ninth Circuit
solely because Appellants allegedly failed to renew the underlying default judgment
pursuant to NRS 17.214. UAIC overlooks that Nevada’s statutory scheme requires
a party to either file a renewal of judgment or file an action to enforce the judgment
pursuant to NRS 11.190(1)(a). Appellants’ bad faith and breach of contract
complaint against UAIC constitutes an action upon the default judgment because
Appellants filed suit to obtain satisfaction of the default judgment from UAIC.

UAIC’s breach of the contractual duty to defend is precisely the grounds upon which
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Appellants seek to collect upon the default judgment against UAIC. As a result, the
underlying default judgment did not expire, which means the amount of recoverable
consequential damages should not be reduced.

A. Appellants’ Bad Faith and Breach of Contact Claim Against UAIC is an
Action on the Judgment

NRS 11.190(1)(a) states that within six years, “an action upon a judgment or
decree of any Court of the United States, or of any territory within the United States,
or the renewal thereof” must be commenced. An action filed upon a judgment is
broadly defined:

An action on a judgment is an action independent of the original action

in which the judgment was obtained, the main purpose of which is to

obtain a new judgment which will facilitate the ultimate goal of

securing satisfaction of the original cause of action.

Salinas v. Ramsey, 234 So. 3d 569, 571 (Fla. 2018); see also, Fid. Nat’l Fin. Inc. v.
Friedman, 225 Ariz. 307,310, 238 P.3d 118, 121 (Ariz. 2010).

An action on a judgment provides the judgment creditor with the opportunity,
“when the limitations period has almost run on the judgment, to obtain a new
judgment that will start the limitations period anew.” Salinas, 234 So. 2d at 571.
“[A] cause of action on a judgment is different from that upon which the judgment
was entered.” Guinness PLC v. Ward, 955 F.2d 875, 894-95 (4th Cir. 1992) (citing
Milwaukee County v. M.E. White Co., 296 U.S. 268, 275, 56 S. Ct. 229, 233 (1935)).

An injury victim can institute an action on a judgment against the tortfeasor’s

insurer even though the insurer was not formally a party to the proceedings that lead
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to the judgment. Nevada is not a direct action state. Hall v. Enter. Leasing
Company-West, 122 Nev. 685, 693, 137 P.3d 1104, 1109 (2006). However, Nevada
“allows actions by third-party tort claimants against third-party liability coverage
providers only after a judgment against the tortfeasor has been obtained.” Id.
(emphasis added); see also, Ohio Cas. Ins. Co. v. Time Warner Entm’t Co., L.P., 244
S.W. 3d 885, 888 (Tex. Ct. App. 2008) (“Generally, an injured person cannot sue
the tortfeasor’s liability insurer directly until the tortfeasor’s liability has been
determined by agreement or judgment.”). Generally, an injured party must first
obtain a judgment against the insured before he can actually pursue any remedy
against the insurer. Western Casualty & Sur. Co. v. Evans, 130 Ariz. 333, 336, 636
P.2d 111, 114 (Ariz. Ct. App. 1981).

A judgment, default or otherwise, is also binding against an insurer that
breaches the contractual duty to defend its insured in the underlying personal injury
action, irrespective of whether the insurer is a party to that action.

It is the general rule that a liability insurer who has had an opportunity

to defend the underlying action brought against its insured is bound by

the judgment against its insured as to all issues which were litigated in
the action. ‘

Pruyn v. Agricultural Ins. Co., 36 Cal. App. 4th 500, 515, 42 Cal. Rptr. 2d 295, 303
(Cal. Ct. App. 1995).

An insured who is abandoned by his liability insurer is free to secure the best

settlement possible with the third-party injury plaintiff, including even a stipulated
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judgment with a covenant not to execute. Pruyn, 36 Cal. App. 4th at 515, 42 Cal.
Rptr. 2d at 303 (citing Samson v. TransAmerica, Ins. Co., 30 Cal. 3d 220, 240, 636
P.2d 32, 45 (Cal. 1981). This stipulated judgment, however, must be free of fraud
or collusion between the third-party injury victim and the insured. Id.

An insurer that wrongfully refuses to defend its insured is liable on the
judgment against the insured. Gray v. Zurich Ins. Co., 65 Cal. 2d 263,279,419 P.2d
168, 179 (Cal. 1966). Here, the federal district court ruled that UAIC breached its
contractual duty to defend as a matter of law. Nalder, 878 F.3d at 756. As a direct
result of that breach of the duty to defend, Nalder secured a default judgment against
Lewis. Id Nalder was required under Nevada law to secure a judgment against
Lewis before he could even pursue a claim against UAIC. Hall, 122 Nev. at 693,
137 P.3d at 1109. After fulfilling that legal prerequisite and securing an assignment,
Appellants sued UAIC for breach of contract, breach of the implied covenant of good
faith and fair dealing (bad faith), fraud, and breach of the Nevada Unfair Claims
Practices Act. on May 22, 2009. Nalder, 878 F.3d at 756. Specifically, Appellants
seek “payment for the excess verdict rendered against Lewis which remains unpaid
in an amount in excess of $3,500,000.00” in their Complaint. 1 A.App. 0009. The
underlying default judgment was entered against Lewis because UAIC abandoned
him when it failed to defend against Nalder’s third-party injury claim. UAIC’s

contractual breach of the duty to defend renders the default judgment binding against
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it. Gray, 65 Cal. 2d at 279, 419 P.2d at 179. Therefore, it is appropriate for this
Court to conclude that Appellants’ Complaint against UAIC is an action upon the
underlying default judgment pursuant to NRS 11.190(1)(a) that was timely filed.
The alleged expiration of the judgment is rendered meaningless because Nevada’s
statutory scheme allows a party to either file an action on the judgment or renew a
judgment.

B. The Underlying Default Judgment Did Not Expire Because Appellants

Were Not Required to Both Institute an Action on the Default Judgment
and Renew the Default Judgment

An action on a judgment is distinguishable from the treatment of an
application to renew the judgment. Prataliv. Gates, 4 Cal. App. 4th 632, 637, 5 Cal.
Rptr. 2d 733, 736 (Cal. Ct. App. 1992). This distinction is inherently recognized in
the Nevada Revised Statues’ treatment of both courses of acts. “A judgment creditor
may enforce his judgment by the process of the court in which he obtained it, or he
may elect to use the judgment as an original cause of action and bring suit thereon
and prosecute such suit to final judgment.” Mandlebaum v. Gregovich, 24 Nev.
154, 161, 50 P. 849, 851 (1897) (emphasis added). NRS 11.190(a)(1) expressly
provides the option to either commence an action upon the judgement or a renewal
of the judgment within six years of entry of the judgment. Statutes of limitations are

intended to ensure pursuit of the action with reasonable diligence, to preserve
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evidence and avoid surprise, and to avoid the injustice of long-dormant claims.
Petersen v. Bruen, 106 Nev. 271, 273-74, 792 P.2d 18, 19-20 (1990).

NRS 17.214 provides the procedural steps necessary to renew a judgment
before the expiration of the statute of limitations set forth in NRS 11.190(1)(a).
Specifically, NRS 17.214 provides that a judgment creditor may renew a judgment
that has not been paid by filing an affidavit with the clerk of the court where the
judgment is entered, “...within 90 days before the date the judgment expires by
limitation.” NRS 11.190(a)(1) must be read together with NRS 17.214 because they
relate to the same subject matter and are not in conflict with one another. Piroozi v.
Eighth Judicial Dist. Court, 131 Nev. __ ,363 P.3d 1168, 1172 (2015). When NRS
11.190(1)(a) and NRS 17.214 are read together, they establish that a party must
either file an action to enforce the judgment or renew the judgment before the 6-year
statute of limitations runs. This Court expressly adopts that result in Levin v. Frey,
123 Nev. 399, 403, 168 P.2d. 712, 715 (2007): “An action on a judgment or its
renewal must be commenced within six years under NRS 11.190(1)(a); thus a
judgment expires by limitation in six years.”

This Court also recognizes the well-established rule that it will not look
beyond the plain language of the statute when the words “have a definite and
ordinary meaning.” Harris Assocs. v. Clark County Sch. Dist., 119 Nev. 638, 642,

81 P.3d 532, 534 (2003). “Normal principles of statutory construction also preclude
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interpreting a statute to render part of it meaningless.” United States v. Bert, 292
F.3d 649, 652 n.11 (9th Cir. 2002). UAIC’s apparent position is that even though
Appellants filed an action upon the default judgment, they were also réquired to file
a renewal of the default judgment. This interpretation ignores the clarity of the
disjunctive “or.” UAIC’s proposed interpretation of the statute effectively renders
the “or” in NRS 11.190(1)(a) meaningless. If the Nevada Legislature intended to
require a judgment creditor to file an action on the judgment and renew the judgment,
then the Nevada Legislature would have used the word “and.” However, the Nevada
Legislature uniquely understood that a party was only required to proceed with one
course of action to ensure the validity of a judgment. This understanding is reflected
in the permissive language of NRS 17.214(1), which states that a judgment creditor
“may renew a judgment which has not been paid . . . .” |
Based on the unambiguous language of both NRS 11.190(1)(a) and NRS
17.214, the underlying default judgment did not expire in this matter. Appellants
timely commenced their breach of contract and bad faith action upon the default
judgment against UAIC, upon which the judgment is binding, before the six-year
statute of limitations expired. As a result, the value of the consequential damages
that stem from UAIC’s breach of its contractual duty to defend remains at

$3,500,000.00 plus any post-judgment interest that has accrued.
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C. The Six-Year Statute of Limitations to Pursue an Action Upon the
Default Judgment or a Renewal of that Judgment was Extended and
Tolled

The underlying judgment remains collectible even in the absence of a valid
action upon the default judgment or renewal of the judgment. UAIC made three
undisputed payments toward the judgment to Appellants on June 23, 2014; June 25,
2014; and February 5, 2015. 1 A.App. 0012 — 0015. Pursuant to NRS 11.200, the
statute of limitations “dates from the last transaction or the last item charged or the
last credit given.” Further, when any payment is made, “the limitation shall
commence from the time the last payment was made. See Nev. Rev. Stat. 11.200.
Therefore, UAIC’s last payment on the judgment extended the expiration of the six-
year statute of limitations to February 5, 2021.

Additionally, NRS 11.250 outlines various circumstances that prevent the
running of the statute of limitations and states, in relevant part:

If a person entitled to bring an action other than for the recovery of real
property be, at the time cause of action accrued, either:

1. Within the age of 18 years;

the time of such disability shall not be a part of the time limited for the

commencement of the action (emphasis added).

Cheyanne Nalder was born on April 4, 1998 and was a minor when the subject
incident occurred. She turned 18 years old on April 4, 2016. Therefore, the earliest

date that the six-year statute of limitations runs is April 4, 2022.
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Levyis’s residency in California also tolls the six-year statute of limitations
governing the judgment. 1 A.App. 0016 — 0019. Pursuant to NRS 11.300, the
absence of Lewis from the State of Nevada tolls the statute of limitations to enforce
a judgment and it remains tolled because of his absence. See Bank of Nevada v.
Friedman, 82 Nev. 417, 421, 420 P.2d 1, 3 (1966). These tolling statutes present a
Catch-22 for NRS 17.214 and the “strict compliance” interpretation from this Court.
Specifically, NRSl 17.214 requires a renewal to be brought within 90 days of the
expiration of the statute of limitations. If that 90-day period is strictly construed,
any renewal attempt by Nalder pursuant to the statute would be premature and
therefore ineffective because Lewis resides outside the State of Nevada.

D. The Statute of Limitations in California on a Judgment of a Sister State
is Ten Years

Lewis now resides in California. 1 A.App. 0016 — 0019. In California, an
action upon a judgment must be commenced within 10 years of entry of the
judgment. See Cal. Code Civ. P. § 337.5. Alternatively, a judgment must be
renewed within 10 years of entry of the judgment. Kertesz v. Ostrovsky, 115 Cal.
App. 4th 369, 372, 8 Cal. Rptr. 3d 907, 911 (Cal. Ct. App. 2004); see also, Cal. Code
Civ. P. §§ 683.020, 683.120, 683.130. Out of an abundance of caution, Appellants
have incurred the expense to renew the judgment in both Nevada and California. In

spite of this action, Appellants contend that they timely instituted an action on the
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default judgment or, alternatively, that the six-year limitations period has not
expired.

E. Lewis Suffered Damages When He Assigned His Rights Against UAIC fo
Nalder and Collection of the Judgment Allows Nalder to Collect from
UAIC, Regardless of the Continuing Validity of the Underlying

Judgment '

Nalder’s ability to collect against UAIC for the full amount of damages he
incurred is not controlled by his right to collect against Lewis, the original judgment
debtor. Pinto v. Allstate Ins. Co.,221 F.3d 394, 403-04 (2d Cir. 2000) (“[E]xchange
of a general release for an assignment of a bad faith claim operates to preserve the
bad faith claim . . . .”); see also, Consolidated American Ins. Co. v. Mike Soper
Marine Services, 951 F.2d 186, 190-91 (9th Cir. 1991). It is not uncommon for
judgment debtors to give up valuable rights and consideration to avoid execution of
an adverse judgment. When a judgment debtor, like Lewis, assigns his bad faith
rights in exchange for satisfaction of a judgment or stay of execution, such
assignment does not relieve UAIC of its liability for the damages it caused to Lewis.

On February 28, 2010, Lewis took steps to protect himself from execution on
the judgment because he gave up right to sue UAIC for bad faith to Nalder. 1 A.App.
0011. The value of this right is at least $3,500,000.00 and likely now more because
of interest. The terms of the assignment specifically state that Lewis assigns to

Nalder the rights to “all funds necessary to satisfy the Judgment.” 1 A.App. 0011.
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Pursuant to these terms, any and all damages recovered in the underlying action only
go towards paying off the $3,500,000.00 default judgment.

F. UAIC Admitted the Judgment was Valid Both Times the Federal District
Court Disregarded the Judgment as an Item of Damage in its Rulings

If the judgment’s ongoing validity is evaluated independent of the assignment
or action on the judgment, then its validity should have been tested when the federal
district court issued its rulings regarding Appellants’ damages. The appropriate time
to examine the validity of the judgment was when the federal district court
disregarded the judgment when computing Appellants’ damages. At that time UAIC
admitted the judgment was valid. Thus, such damages include the $3,500,000.00
underlying default judgment, irrespective of whether that judgment has since expired

under the statute of limitations.
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VI. CONCLUSION

For the reasons set forth above, Appellants respectfully request that this Court
conclude that a plaintiff can still seek the recovery of consequential damages
stemming from a breach of the duty to defend even if the underlying judgment
expires within the six-year limitations period.

DATED this 1st day of August, 2018.
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DENNIS M. PRINCE, ESQ. THOMAS F. CHRISTENSEN, ESQ.
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KEVIN T. STRONG, ESQ. 1000 S. Valley View Blvd.

Nevada Bar No. 12107 Las Vegas, NV 89107

400 South 7th Street, 4th Floor Attorneys for Appellants

Las Vegas, NV 89101
Attorneys for Appellants
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The undersigned counsel of record certifies that the following are the persons

and entities as described in NRAP 26.1(a)(1), and must be disclosed. These

representations are made in order that the justices of this Court may evaluate possible
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Dennis M. Prince, Esq. - EGLET PRINCE

Kevin T. Strong, Esq. - EGLET PRINCE

Thomas Christensen, Esq. —- CHRISTENSEN LAW OFFICES, LLC

Richard Christensen, Esq. — CHRISTENSEN LAW OFFICES, LLC
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DATED this 1st day of August, 2018.

EGLET PRINCE

/s/ Dennis M. Prince
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KEVIN T. STRONG, ESQ.
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Attorneys for Appellants
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/s/ Thomas F. Christensen
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Nevada Bar No. 2326
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Attorneys for Appellants
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1. T hereby certify that this brief complies with the formatting requirements of
NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style
requirements of NRAP 32(a)(6). This brief has been prepared in a proportionally
spaced typeface using Microsoft Word for Mac 2011, Version 14.4.1, in 14 point,
double-spaced Times New Roman font.

2. 1 further certify that this brief complies with the type-volume limitations of
NRAP 32(a)(7) because, excluding the parts of the brief exempted by NRAP
32(a)(7)(C), it is proportionately spaced, has a typeface of 14 points and 4,227
contains words.

3. Finally, I hereby certify that I have read this appellate brief, and to the best of
my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page and volume number, if any, of the transcript or appendix where

the matter relied on is to be found.
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6. On January 9, 2019, hearings were held on multiple motions in the instant action.

7. Following the 1/9/19 hearing, on January 10", 2019, Counsel for UAIC emailed all parties a
draft proposed order on the motions which UAIC had prevailed, as is customary, and asked the
other parties to draft their orders. Obviously, as UAIC had prevailed on its Counter-Motions to
stay pending appeal, the same ruling was clearly noted in the proposed order. 4 true and correct
copy of UAIC’s email of 1/10/19, with initial proposed order, is attached hereto as Exhibit ‘C.’

8. In response to the above email, on 1/10/19, Counsel for Tindall asked for a small name change
to the proposed order (a true and correct copy of Counsel for Tindall’s email is attached as
Exhibit ‘D’) and Counsel for Third Party Plaintiff Lewis replied via email that he wanted to
make changes to the findings of fact and conclusions of law, but was awaiting the transcript of
the hearing to make specific changes. No mention is made in the email that Lewis objected to,
disagreed with or, had any confusion with, the Court’s entry of a stay on Plaintiff’s action. In any
event, Counsel for UAIC - in a good faith attempt to get an agreed order on the 1/9/19 hearing -
responded by email that UAIC would await the proposed changes. A true and correct copy of the
response of Third Party Plaintiff Lewis and, reply of UAIC, regarding the proposed order, on
1/10/19 is attached hereto as Exhibit ‘E.’

9. Next, on January 15, 2019, Counsel for Third Party Plaintiff Lewis emailed his proposed
changes to the order on the 1/9/19 hearing. Counsel for UAIC responded the next day that he
would like to review the transcript as well to consider the proposed changes and, Lewis’ counsel
agreed. As can be seen, none of Counsel for Lewis proposed changes to the Order for 1/9/19
mentions any objection or, disagreement, to the stay being granted as to Plaintiff’s complaint. 4
true and correct copy of Counsel for Lewis’ 1/15/19 email with proposed changes and, UAIC’s
replies, is attached hereto as Exhibit ‘F.’

10. After finally receiving and reviewing the transcript of the 1/9/19 hearing, Counsel for UAIC
emailed Counsel for Lewis with UAIC’s responses to each of changes noting which UAIC could
agree to and, which they could not and, further, noting that we needed their response that day so
as to timely get the order to the Court. Moreover, Counsel for UAIC advised if the parties could
not agree, the parties should submit separate orders. 4 true and correct copy of UAIC’s response
email to Lewis’ proposed changes to the order is attached hereto as Exhibit ‘G.’

11. Having received no response from Counsel for Third Party Plaintiff Lewis prior to the
deadline to submit UAIC’s proposed order and, no other party voicing any objection to same
order, UAIC submitted the revised proposed order to this court on January 24, 2019. See copy of
letter with proposed Order on 1/9/19 hearing attached hereto as Exhibit ‘H.’

12. In the meantime, the parties also had hearings on several motions scheduled for January 23,
2019, however, the Court ruled on those Motions and entered a minute Order dated January 22,
2019 which was served on the parties on January 23, 2019; 4 copy of the Court’s Minute Order
on the 1/23/19 scheduled hearings, dated 1/22/19, is attached hereto as Exhibit .’

13. Following receipt of the Court’s minute order dated 1/22/19, Counsel for UAIC emailed all
parties, on January 28", 2019, a draft proposed order on the motions which UAIC had prevailed,
as is customary, and asked other parties to draft their orders. 4 true and correct copy of UAIC’s
email of 1/28/19, with initial proposed order for the 1/23/19 motions, is attached hereto as
Exhibit J.°
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not renewed and the time for doing so expired while the action against the insurer
was pending?

1d

This issue remains pending and - is currently fully briefed before the Nevada Supreme
Court. Despite the above, in what Intervenor has repeatedly argued is a clear case of forum
shopping, Plaintiff retained additional Counsel (Plaintiff’s Counsel herein, David Stephens, Esq.)
initiated this “new” action, under case no. A-18-772220-C, in a thinly veiled attempt to have this
Court rule on issues pending before the Nevada Supreme Court and “fix” their expired judgment.

In any event, Third Party Plaintiff Lewis continues to try and argue in the instant Motion
that the issues in this matter are not substantially related to those on appeal because, he claims,
the expired judgment is “assumed;’ in the question before the Nevada Supreme Court and,
therefore, the Court will not rule on the expiration or, the time for renewal — much less his claims
for tolling of the expiration. This argument is simply incorrect. First, this Court has already
agreed the matters on the certified question are substantially similar to those in the instant action
(See Exhibit ‘N’, hereto). However, this argument continues to be undermined by Nalder and

Lewis’ own arguments in their briefs on appeal where they have made the same arguments,

concerning the Mandelbaum decision and the tolling statutes, to support their argument they can

continue against UAIC, as Nalder claims allow her to proceed with her action herein. See Copy

of Nalder and Lewis’ Supplemental Opening brief on appeal, attached hereto as Exhibit ‘P’, at
page 11-16 (where they argue either the Mandelbaum decision or the tolling statutes support
their argument against expiration). Accordingly, if the issues regarding Plaintiff’s ability to seek
a new judgment (as Lewis claims herein) are being argued by these same parties on appeal — how
are the cases not dealing with the exact same substantive issues? The Answer is that they are
substantially related. Furthermore, the argument that the cases are not related is still further

undermined by Counsel for Third Party Plaintiff Lewis (or, in this case as counsel for Nalder)
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See Copy of transcript of 1/9/19 hearing, attached as Exhibit ‘2’ to the instant Motion, p. 62,
lines 6-18. Not to belabor the obvious, but as this Court can see, not only did Counsel for Nalder,
Mzr. Stephens, clearly ask for clarification if his first cause of action was stayed by the Court —
but when the Court stated it was, Mr. Stephens noted he wanted to make sure it was “clear for
the order.” Id. (emphasis added). Accordingly, it was because Nalder herself asked for
clarification that her cause of action (for a new judgment) was stayed yet, still proceeded to seek
a judgment on it 2 days later, that UAIC felt this was a clear attempt to thwart the order of this
Court.

Furthermore, Lewis’ attempt to suggest that because the Court noted a further Motion on
calendar (UAIC’s motion to deny/stay the prior stipulation in that action) would be held at the
next hearing (1/23/19) - since the Court was running late and it was already noticed for that later
date — does not change the Court’s clear stay of the action. Indeed, the full exchange of that
transaction — which was immediately prior to the one between Mr. Stephens and the court, above
— went as follows:

MR. DOUGLAS: .We also had a countermotion to stay that
affidavit. I don’t know what Your Honor wants to do with that
motion.

THE COURT: Stay.

MR. DOUGLAS: Stay -- stay -- to do anything with the affidavit,
that was filed. Because that affidavit, as you mentioned, which
kind of goes to this Dangberg issue was just float -- it's
floating out there. It was filed. It’s never been signed. I
don’t know if Your Honor feels the need to do anything with
that. We did file our countermotion to stay. Stay -- stay --
again, we could stay that or grant that.

THE COURT: It’s on calendar for next week.

MR. DOUGLAS: Oh, it’s on calendar next week. Okay. Is that the
23rd?

THE CLERK: Yes.
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MR. DOUGLAS: Okay. Sorry. We’ll deal with it them.
See Copy of transcript of 1/9/19 hearing, attached as Exhibit ‘2’ to the instant Motion, p. 61,
lines 5-22. As can plainly be seen, not only did the Court merely state it would deal with that
additional Motion when it was scheduled for the following hearing date, but when first asked
about it — the Court specifically said “Stay.” Id. Accordingly, the exchange supports the notion —
as the court stated later — that the whole case was stayed- and, at the worst, that the Court would
deal with the later issue on the date it was already set for. Regardless, nothing in that exchange
undermines the Court’s clear ruling thereafter the entire count one of Plaintiff’s complaint is
stayed.
1I.
ARGUMENT
A. THIRD PARTY PLAINTIFF LEWIS HAS NO STANDING TO SEEK REDRESS

FOR THE ANY OF THE COURT’s RULINGS, FROM THE 2 ORDERS SIGNED
2/11/19 WHICH CONCERN MOTIONS AS BETWEEN OTHER PARTIES.

Once again, we have the odd circumstance of a Third Party Plaintiff (who also represents
the Plaintiff and Defendant, herein, in a substantially similar action on appeal) seeking to contest
a rulings made by this Court vis-a-vis three other parties — Plaintiff Nalder, Defendant Lewis and
Intervenor UAIC. Quite simply, given Third Party Plaintiff is a stranger to several of the rulings
in the 2 orders signed by the Court on 2/11/19, this Court can rule he has no standing to seek
redress for certain portion of those rulings (i.e. those portions of the rulings concerning
Defendant Lewis and Plaintiff Nalder) and, deny his motion, in part, on that basis.

As this Court is well aware, only "[a] party who is aggrieved by an appealable judgment or
order" has standing to appeal. NRAP 34(a); Estate of Hughes v. First Nat'l Bank of Nev., 96 Nev.
178, 180, 605 P.2d 1149, 1150 (1980).

Accordingly, the same test should apply for a party to seek reconsideration or, rehearing in
a trial court. Here, it is clear that Third Party Plaintiff Lewis is not aggrieved by several of this
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Court’s rulings in the 2 orders signed 2/11/19. Specifically, items numbered 2 & 3 of the
‘Findings of Fact’, as well as items numbered 2 & 3 in the ‘Conclusions of Law’, for the Order
on the 1/9/19 Motions (noting the relatedness as between Plaintiff Nalder’s 3 causes of action
and those on appeal) have absolutely no bearing on Third Party Plaintiff Lewis’ claims herein.
Similarly, this Court’s rulings on UAIC’s Counter-Motion to Stay Claims 1 & 2 of Plaintiff
Nalder’s Complaint, as well as the ruling on UAIC’s Motion to Dismiss Claim 3 of Plaintiff’s
Nalder’s Complaint, again have absolutely no bearing on Third Party Plaintiff Lewis’ claims
herein.

Next, in terms of the Order on the 1/23/19 Motions, item number 1 for the ‘Conclusions of
Law’, for the (noting the relatedness as between Plaintiff Nalder’s causes of action and those on
appeal) have absolutely no bearing on Third Party Plaintiff Lewis’ claims herein. Further, the
Order’s orders staying Plaintiff’s Motion for summary judgment simply does not concern Third
Party Lewis or his claims.

Clearly those portions of the Orders signed 2/11/19, noted above, dealt with issues
between Plaintiff and Infervenor. Further, those portions of the rulings do not concern Third
Party Plaintiff Lewis’ claims, herein.

As such, for these reasons, Third Party Plaintiff Lewis has no standing to seek redress of
those portions of this Court’s Orders signed 2/11/19 as noted above and, thus, those portions of
the Motion should be denied.

B. OPPOSITION TO MOTION FOR RECONSIDERATION AND/OR RELJEF

FROM ORDERS SIGNED FEBRUARY 11, 2019 ORDER PURSUANT TO
N.R.C.P. 60(b).

For the present Motion, Third Party Plaintiff Lewis asserts several errors which, he
argues, entitle him to either Reconsideration, rehearing or, relief from one or both of the Orders

signed by this Court 2/11/19. In short, as movant presents absolutely no new evidence, fact or

law to suggest an_error in_any ruling was made — there are simply no grounds for either
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compelled to respond to each. By the response it becomes obvious that there is no support for the
Motion and, it should be denied. Of note, as Movant has failed to supply any new law or fact in
his Motion nor, specified any other issues with either of the 2 Orders than those discussed below,
Movant cannot correct this deficiency by arguing new/additional items in his Reply as same has
been waived.*

(a) The Orders were not objected to “by the parties” as Lewis claims.

Lewis claims both Orders signed by this Court 2/11/19 were “objected to” by the parties.
However, as can be seen from the Affidavit of Counsel for UAIC and the attached emails
attached, supra, that is not at all accurate. While Third Party Lewis did propose some differing
language and/or items in regard to the Order on the 1/9/19 hearing — no other party (i.e. Plaintiff
Nalder, Defendant Lewis or, Defendants Tindall/Resnick & Lewis) voiced any objection to the
Order on the 1/9/19 hearings. Moreover, not a single party — even Third Party Plaintiff Lewis —
voiced any issue with the Order on the 1/22/19 minute order for the motions set for 1/23/19.
Finally, all parties had opportunity to submit competing orders for both, but failed to do so —
further showing acquiescence with the submitted orders. Regardless, Lewis’ blanket statement
that both orders were “objected to by the parties” is inaccurate. Only Third Party Plaintiff Lewis
voiced objection — and only to the Order on the 1/9/19 hearings, yet he chose not to submit his
own Order. As such, the claim is inaccurate and, in any event, offers no grounds for

reconsideration, rehearing or relief under NRCP 60(b).

/17

/11

111/

* See eg Reichardt v. Hoffman, 52 Cal. App. 4% 754 (Cal. App. 1997).
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(b) The Orders were accurate reflections of the Court’s rulings and were not factually
inaccurate and/or contrary to “black letter law” and, moreover, movant has not
presented any evidence of such errors anyway.

Movant next makes the broad claim that the 2 Orders are factually inaccurate or contrary
to “black letter law.” However, this accusation is not supported by any fact or law to prove same
— just argument which is insufficient to support the Motion. Indeed, the Order on the motions
that were set for 1/23/19 was based almost exactly on the Court’s own minute Order and, as
such, UAIC is at a loss how it did not accurately reflect the Court’s rulings. For the Order on the
1/9/19 hearing, UAIC will address each issue separately, below. Regardless, this broad allegation
is made with absolutely no support and, as such, it should be disregarded.

(c) The fact that the Court’s ruling on UAIC’s Motion to set aside the 2018 “Amended
Judgment” in the 2007 case is not noted in the current Order on the 1/9/19 hearings

was an oversight and, regardless, is not grounds for reconsideration or relief —
rather, a separate Order on that Motion can be entered.

Movant’s argument that the failure to include a ruling from one of the Motions heard
1/9/19 in the Order is not grounds for reconsideration, rehearing or, relief under NRCP 60(b).
UAIC does not contest the fact that the Court indeed denied its Motion to set aside the Amended
Judgment in the 2007 matter because the Court felt that Amendment was of no consequence in
relation to the validity of the judgment. The fact it was not included was an oversight because,
when Counsel for UAIC first proposed the Order on the 1/9/19 hearings, it had assumed the
party which had prevailed at the Motion (namely, Plaintiff) would prepare that order. See
Affidavit of Counsel, supra, as well as Exhibit ‘C’, hereto. The 1/10/19 email from UAIC
specifically asked for the prevailing party to prepare an Order on UAIC’s Motion to vacate the
amended judgment. However, as can be seen, no party besides Third Party Plaintiff ever
responded and, accordingly, when UAIC sent its Order to the court for the 1/9/19 hearing - it did
not include a finding for that Motion, but it was merely an oversight. As such, all that needs to be

done to rectify the issue is for the party/ies (most likely, Plaintiff as the prevailing party) to
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submit an order on the Court’s denial of thét Motion. In no case does that ruling’s omission from
the order serve as grounds to reconsider and/or give relief under NRCP 60(b) for any of the
other rulings contained within that order. This is simply an additional ruling by the Court — that
the parties apparently agree on — which merely needs a separate order to be entered. Thus, this to
fails to serve as a basis for Lewis’ Motion and, it should be denied.

(d) The fact the Court mentioned it would review the Dangberg decision again also
does not support the relief Movant seeks.

In the only law presented by movant in his Motion, Lewis’ alleges there is ground for
reconsideration because the Court noted during the hearing (on 1/9/19) that it would review the
holding of the Dangberg case again at Lewis’ request. At the same time it did so, however, the
Court also explained to Lewis’ Counsel what it anticipated its final ruling to be. Moreover,
UAIC can only assume that the Court did so review that case prior to signing the Order on the
matter over a month later, on 2/11/19. In any event, this argument does not support
reconsideration or relief under NRCP 60 and, thus, should be denied.

The portion of the 1/9/19 hearing concerning the Court reviewing Dangberg after already
stating its ruling would be to sustain the interventions is, as follows:

MR. CHRISTENSEN: Okay. The Dangberg case says Jjust the opposite,
Your Honor.

THE COURT: Okay.

MR. CHRISTENSEN: It says that if there is an agreement entered
into, that is the same as a judgment. It doesn’t have to be
signed off on by the Court. It’s just the agreement. If the case
is settled by agreement, it's done, over with, there can be no
intervention. So that would not be a proper reason to allow
intervention in this situation.

THE COURT: All right. Well, I’1l1l take one more look at it, but

that’s where I'm going to -—— I am going to be ending up at this
point in time. But I will take one more look at that case that

you're ~- you're giving me,..

See Exhibit ‘2’ to Movant.’s Motion at p. 54, lines 10-22 (emphasis added).
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distinguishable because UAIC does not seek intervention into the 2007 case (nor the 2018 case)
to in any way “open up” or “re-litigate” the issues or damages set forth in the original 2008
judgment.

As UAIC is not attacking the award of the original judgment or, seeking to re-litigate any
of the issues decided by that judgment, the proposition noted by the court in Dangberg is
distinguishable here. Most importantly, as stated above, the Court merely stating it would review
a case again — when it had also clearly indicated its ruling, is simply not grounds for

reconsideration or relief from the order.

(e) Movants argument that “no findings” were made as to why the Court sustained
UAIC’s Intervention in the 1/9/19 Order is simply inaccurate and, again, fails to
serve as grounds for his relief requested anyway.

Lewis also makes the allegation that the Orders contain no findings as to why the Court
sustained UAIC’s interventions. However, this is plainly inaccurate. The Order regarding this

issue, on the 1/9/19 hearings, noted the rulings were based on the reasons stated in the record.’

Additionally, the transcript of hearing and the briefs/cases argued by UAIC denote support for
same decision. As such, besides being inaccurate, without new evidence presented, this
allegation does not support Movant’s Motion either and, thus, it should be denied.

As can be seen from the Order on the 1/9/19 hearing, it clearly states the Court denied
Lewis’ Motion to void the interventions by UAIC based on the reasons set forth in the record.
Exhibit ‘N’, hereto. Such record included not only the briefs filed by the parties and, argued at

the hearing, but also the Court’s stated ruling. Specifically, the Court stated in this regard, as

follows:
THE COURT: Let me -- let me tell you how I'm leaning on terms of
your —-- well, let me deal with -- with the issue relating to

5 See Exhibit ‘N’, hereto, at Conclusions of law finding UAIC has shown a right and interest to
intervene and, in the Court’s ruling noting the reasons for denial of Lewis’ Motion to vacate the
interventions was stated in the record.
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Case: 13-17441, 12/27/2017, ID: 10704142, DkiEntry: 48, Page 1 of 10

FOR PUBLICATION

UNITED STATES COURT OF APPEALS

002108

FOR THE NINTH CIRCUIT ;
i
JAMES NALDER, Guardian No. 13-17441
Ad Litem on behalf of
Cheyanne Nalder; GARY D.C. No.
LEWIS, individually, 2:09-cv-01348-RCJ-GWF
Plaintiffs-Appellants,
‘A ORDER CERTIFYING
QUESTION TO THE
UNITED AUTOMOBILE NEVADA SUPREME
INSURANCE COMPANY, COURT
Defendant-Appellee.

Appeal from the United States District Court
for the District of Nevada
Robert Clive Jones, District Judge, Presiding

Argued and Submitted January 6, 2016
San Francisco, California

Filed December 27, 2017

Before: Diarmuid F. O’Scannlain and
William A. Fletcher, Circuit Judges.”

* This case was submitted to a panel that included Judge Kozinski,
who recently retired.
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2 NALDER V. UNITED AUTO INS. CO.

SUMMARY"™

Certified Question to Nevada Supreme Court

The panel certified the following question of law to the
Nevada Supreme Court:

Under Nevada law, if a plaintiff has filed suit
against an insurer seeking damages based on
a separate judgment against its insured, does

002109 °

the insurer s liability expire when the statute
of limitations on the judgment runs,
notwithstanding that the suit was filed within
the six-year life of the judgment?

ORDER

Pursuant to Rule 5 of the Nevada Rules of Appellate
Procedure, we certify to the Nevada Supreme Court the
question of law set forth in Part I of this order. The answer
to this question may be determinative of the cause pending
before this court, and there is no controlling precedent in the
decisions of the Nevada Supreme Court or the Nevada Court
of Appeals.

Further proceedings in this court are stayed pending
receipt of an answer to the certified question. Submission
remains withdrawn pending further order. The parties shall
notify the Clerk of this court within one week after the

** This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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NALDER V. UNITED AUTO INS. CO. 3

Nevada Supreme Court accepts or rejects the certified
question, and again within one week after the Nevada
Supreme Court renders its opinion.

I

Plaintiffs-appellants, James Nalder, guardian ad litem for
Cheyanne Nalder, and Gary Lewis will be the appellants
before the Nevada Supreme Court. Defendant-appellee,
United Automobile Insurance Company (“UAIC”), a Florida
corporation with its principal place of business in Florida,
will be the respondent. .

002110

The names and addresses of counsel for the parties are as
follows:

Thomas Christensen, Christensen Law Offices, LLC,
1000 South Valley View Boulevard, Las Vegas, Nevada
89107, and Dennis M. Prince, Eglet Prince, 400 South
Seventh Street, Suite 400, Las Vegas, Nevada 89101, for
appellants.

Thomas E. Winner, Susan M. Sherrod and Matthew J.
Douglas, Atkin Winner & Sherrod, 1117 South Rancho
Drive, Las Vegas, Nevada 89102, for respondent.

o
The question of law to be answered is:

Under Nevada law, if a plaintiff has filed
suit against an insurer seeking damages based
on a separate judgment against its insured,
does the insurer’s liability expire when the

002110
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4 NALDER V. UNITED AUTO INS. CO.

statute of limitations on the judgment runs,
notwithstanding that the suit was filed within
the six-year life of the judgment?

The Nevada Supreme Court may rephrase the question as
it deems necessary.

to the Nevada Supreme Court. We recount the facts
essentially as in the first order.

On July 8, 2007, Gary Lewis ran over Cheyanne Nalder.
Lewis had taken out an auto insurance policy with UAIC,
which was renewable on a monthly basis. Before the
accident, Lewis had received a statement instructing him that
his renewal payment was due by June 30, 2007. The
statement also specified that “[t]o avoid lapse in coverage,
payment must be received prior to expiration of your policy.”
The statement listed June 30, 2007, as the policy’s effective
date and July 31, 2007, as its expiration date. Lewis did not
pay to renew his policy until July 10, 2007, two days after the
accident.

TTT200
002111

James Nalder (“Nalder”), Cheyanne’s father, made an
offer to UAIC to settle her claim for $15,000, the policy limit.
UAIC rejected the offer, arguing Lewis was not covered at
the time of the accident because he did not renew the policy
by June 30. UAIC never informed Lewis that Nalder was
willing to settle.

002111
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Nalder sued Lewis in Nevada state court and obtained a
$3.5 million default judgment. Nalder and Lewis then filed
the instant suit against UAIC in state court, which UAIC
removed to federal court. Nalder and Lewis alleged breach
of contract, breach of the implied covenant of good faith and
fair dealing, bad faith, fraud, and breach of section 686A.310
of the Nevada Revised Statutes. UAIC moved for summary
judgment on the basis that Lewis had no insurance coverage
on the date of the accident. Nalder and Lewis argued that
Lewis was covered on the date of the accident because the
renewal notice was ambiguous as to when payment had to be

002112

received toavoid-a lapseincoverage;and that this-ambiguity
had to be construed in favor of the insured. The district court
found that the contract could not be reasonably interpreted in
favor of Nalder and Lewis’s argument and granted summary
Judgment in favor of UAIC.

We held that summary judgment “with respect to whether
there was coverage” was improper because the “[p]laintiffs
came forward with facts supporting their tenable legal
position.” Nalder v. United Auto. Ins. Co., 500 F. App’x 701,
702 (9th Cir. 2012). But we affirmed “[t]he portion of the
order granting summary judgment with respect to the
[Nevada] statutory arguments.” Id.

On remand, the district court granted partial summary
Jjudgment to each party. Fisst, the court found the renewal
statement ambiguous, so it construed this ambiguity against
UAIC by finding that Lewis was covered on the date of the
accident. Second, the court found that UAIC did not act in
bad faith because it had a reasonable basis fo dispute
coverage. Third, the court found that UAIC breached its duty
to defend Lewis but awarded no damages “because [Lewis]
did not incur any fees or costs in defending the underlying

002112
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action” as he took a default judgment. The court ordered
UAIC “to pay Cheyanne Nalder the policy limits on Gary
Lewis’s implied insurance policy at the time of the accident.”
Nalder and Lewis appeal.

B

Nalder and Lewis claim on appeal that they should have
been awarded consequential and compensatory damages
resulting from the Nevada state court judgment because
UAIC breached its duty to defend. Thus, assuming that

T-FAYL

002113

i

UAIC didmotactr-badfaithbutdid-breach-itsdutyto
defend Lewis, one question before us is how to calculate the
damages that should be awarded. Nalder and Lewis claim
they should have been awarded the amount of the default
judgment ($3.5 million) because, in their view, UAIC’s
failure to defend Lewis was the proximate cause of the
judgment against him. The district court, however, denied
damages because Lewis chose not to defend and thus incurred
no attorneys’ fees or costs. Because there was no clear state
law and the district court’s opinion in this case conflicted
with another decision by the U.S. District Court for the
District of Nevada on the question of whether liability for
breach of the duty to defend included all losses consequential
to an insurer’s breach, we certified that question to the
Nevada Supreme Court in an order dated June 1, 2016. In
that order, we also stayed proceedings in this court pending
resolution of the certified question by the Nevada Supreme
Court.

After that certified question had been fully briefed before
the Nevada Supreme Court, but before any ruling or oral
argument, UAIC moved this court to dismiss the appeal for
lack of standing. UAIC argues that the six-year life of the

002113
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default judgment had run and that the judgment had not been
renewed, so the judgment is no longer enforceable.
Therefore, UAIC contends, there are no longer any damages
above the policy limit that Nalder and Lewis can seek
because the judgment that forms the basis for those damages
has lapsed. For that reason, UAIC argues that the issue on
appeal is moot because there is no longer any basis to seek
damages above the policy limit, which the district court
already awarded.

In a notice filed June 13, 2017, the Nevada Supreme

002114

Court stayed considerationof the questionalreadycertifiedin
this case until we ruled on the motion to dismiss now pending
before us.

v

In support of its motion to dismiss, UAIC argues that
under Nev. Rev. Stat. § 11.190(1)(a), the six-year statute of
limitations during which Nalder could enforce his default
judgment against Lewis expired on August 26, 2014, and
Nalder did not renew the judgment. Therefore, says UAIC,
the default judgment has lapsed, and because it is no longer
enforceable, it no longer constitutes an injury for which
Lewis or Nalder may seek damages from UAIC.

In response, Nalder and Lewis do not contest that the six-
year period of the statute of limitations has passed and that
they have failed to renew the judgment, but they argue that
UAIC is wrong that the issue of consequential damages is
mooted. First, they make a procedural argument that a lapse
in the defaunlt judgment, if any, may affect the amount of
damages but does not affect liability, so the issue is
inappropriate to address on appeal before the district court

002114
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has evaluated the effect on damages. Second, they argue that
their suit against UAIC is itself “an action upon” the default
judgment under the terms of Nev. Rev. Stat. § 11.190(1)(a)
and that because it was filed within the six-year life of the
judgment it is timely. In support of this argument, they point
out that UAIC has already paid out more than $90,000 in this
case, which, they say, acknowledges the validity of the
underlying judgment and that this suit is an enforcement
action upon it.

Neither side can point to Nevada law that definitively

0021152

answers the question of whether plamtiffs ay stitt recover
consequential damages based on the default judgment when
six years passed during the pendency of this suit. Nalder and
Lewis reach into the annals of Nevada case law to find an
opinion observing that at common law “a judgment creditor
may enforce his judgment by the process of the court in
which he obtained it, or he may elect to use the judgment, as
an original cause of action, and bring suit thereon, and
prosecute such suit to final judgment.” Mandlebaum v.
Gregovich, 50 P. 849, 851 (Nev. 1897); see also Leven v.
Frey, 168 P.3d 712, 715 (Nev. 2007) (“An action on a
judgment or its renewal must be commenced within six
years.” (emphasis added)). They suggest they are doing just
this, “us[ing] the judgment, as an original cause of action,” to
recover from UAIC. But that precedent does not resolve
whether a suit against an insurer who was not a party to the
default judgment is, under Nevada law, an “action on” that
judgment.

UAIC does no better. It also points to Leven for the
proposition that the Nevada Supreme Court has strictly
construed the requirements to renew a judgment. See Leven,
168 P.3d at 719. Be that as it may, Nalder and Lewis do not

002115
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rely on any laxity in the renewal requirements and argue
instead that the instant suit is itself a timely action upon the
judgment that obviates any need for renewal. UAIC also
points to Nev. Rev. Stat. § 21.010, which provides that “the
party in whose favor judgment is given may, at any time
before the judgment expires, obtain the issuance of a writ of
execution for its enforcement as prescribed in this chapter.
The writ ceases to be effective when the judgment expires.”
That provision, however, does not resolve this case because
Nalder and Lewis are not enforcing a writ of execution,
which is a direction to a sheriff to satisfy a judgment. See

Newv—Rew-Qiat § 21 02D

002116
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Finally, apart from Nalder and Lewis’s argument that it is
inappropriate to address on appeal the effect of the statute of
limitations on the size of damages they may collect, neither
side squarely addresses whether the expiration of the
judgment in fact reduces the consequential damages for
UAIC’s breach of the duty to defend. Does the judgment’s
expiration during the pendency of the suit reduce the
consequential damages to zero as UAIC implies, or should
the damages be calculated based on when the default
judgment was still enforceable, as it was when the suit was
initiated? Neither side provides Nevada law to answer the
question, nor have we discovered it.

\Y

It appears to this court that there is no controlling
precedent of the Nevada Supreme Court or the Nevada Court
of Appeals with regard to the issue of Nevada law raised by
the motion to dismiss. We thus request the Nevada Supreme
Court accept and decide the certified question. “The written
opinion of the [Nevada] Supreme Court stating the law
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governing the question[] certified . . . shall be res judicata as
to the parties.” Nev. R. App. P. 5(h).

If the Nevada Supreme Court accepts this additional
certified question, it may resolve the two certified questions
in any order it sees fit, because Nalder and Lewis must
prevail on both questions in order to recover consequential
damages based on the default judgment for breach of the duty
to defend.

The clerk of this court shall forward a copy of this order,

copies of all briefs and excerpts of record that have been filed
with this court.

IT IS SO ORDERED.

Respectfully submitted, Diarmuid F. O’Scannlain and
William A. Fletcher, Circuit Judges. :

Diarmuid F. O’Scannlain
Circuit Judge
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES NALDER, GUARDIAN AD No. 70504
LITEM ON BEHALF OF CHEYANNE
NALDER; AND GARY LEWIS,

INDIVIDUALLY, Fﬂ Eﬂ E @

Appellants,

V8.

UNITED AUTOMOBILE INSURANCE FEB 23 2018
COMPANY, CLERKOF SUT e rer
Respondent. sv 5 YA

DEPUTY CLERK(

ORDER ACCEPTING SECOND CERTIFIED QUESTION AND

DIRECTING SUPPL EMENTAL BRIEEING
IV G LRIV O U Ayd V¢ L7 AR LTIV
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The United States Ninth Circuit Court of Appeals previously
certified a legal question to this court under NRAP 5, asking us to answer

§ the following question:

Whether, under Nevada law, the liability of an
insurer that has breached its duty to defend, but
has not acted in bad faith, is capped at the policy
limit plus any costs incurred by the insured in
mounting a defense, or is the insurer liable for all
losses consequential to the insurer’s breach?

Because no clearly controlling Nevada precedent answers that legal
question and the answer could determine part of the federal case, we
accepted that certified question and directed the parties to file briefs
addressing that question. After briefing had been completed, respondent
United Automobile Insurance Company informed this court that it had filed
a motion to dismiss in the federal case. We then stayed our consideration
of the. certified question because a decision by the Ninth Circuit granting

the motion to dismiss would render the question before this court advisory.

19-07128
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The Ninth Circuat has-now certified another legal question to
thiscourt under NRAP 5. The new question, which is related to the motion
to dismiss pending in the Ninth Circuit, asks us to answer the following:

Under Nevada law, if a plaintiff has filed swt
against an insurer seeking damages based on a

* separate judgment against its insured, does the
insurer’s liability expire when the statute of
limitations on the judgment runs, notwithstanding
that the suit was filed within the six-year life of the
judgment?

That question is focused on the insurer’s liability, but elsewhere in the
Ninth Circuit’s certification order, it makes clear that the court is concerned

with whether the plaintiff in this scenario can continue to seek the amount

002130
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of the separate judgment against the insured as consequential damages
caused by the insurer’s breach of the duty to defend its insured. when the
separate judgment was not renewed as contemplated by NRS 11.190(1)(a)
and NRS 17.214 during the pendency of the action against the insurer. We
therefore choose to accept the Ninth Circuit's invitation to “rephrase the
questi‘qn as [we] deem necessary.” Consistent with language that appears
elsewhere in the certification order, we rephrase the question as follows:

In an action against an insurer for breach of the
duty to defend its insured, can the plaintiff
continue to seek consequential damages in the
amount of a default judgment obtained against the
insured when the judgment against the insured
was not renewed and the time for doing so expired
while the action against the insurer was pending?

As no clearly controlling Nevada precedent answers this.legal question and
the answer may determine the federal case, we accept this certified question
as rephrased. See NRAP 5(a); Volvo Cars of N. Am., Inc. v. Ricci, 122 Nev.
746, 749-51, 137 P.3d 1161, 1163-64 (2006).
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Appellants shall have 30 days from the date of this order to file
and serve a supplemental opening brief. Respondent shall have 30 days
from the date the supplemental opening brief is served to file and serve a

supplemental answering brief. Appellants shall then have 20 days from the

supplemental reply brief. The supplemental briefs shall be limited to
addressing the second certified question and shall comply with NRAP 28,
28.2, 31(c), and 32. See NRAP 5(g)(2). To the extent that there are portions
of the record that have not already been provided to this court and are
necessary for this court to resolve the second certified question, the parties

may submit a joint appendix containing those additional documents. See

date the supplemental answering brief is served to file and serve any-
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NRAP 5(d). Given the relationship between the two certified questions, we
lift the stay as to the first certified question.
It is so ORDERED.!

gu& Ao ,C.J. /] . J.
Donglas | Cherry

7
-

/I ad&uw .

Gibbons Pickering

/u.f;buué%4iﬁ:: . Ahglo g L4

Hardesty 1 Stiglich =

1As the parties have already paid a filing fee when this court accepted
the first certified question, no additional filing fee will be assessed at this
time. . -

The Honorable Ron D. Parraguirre, Justice, voluntarily recused
himself from participation in the decision of this matter.
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CC.

Eglet Prince

Christensen Law Offices, LLC
Atkin Winner & Sherrod
Cole, Scott & Kissane, P.A.

Lewis Roca Rothgerber Christie LLP/Las Vegas

Pursiano Barry Bruce Lavelle,

Laura Anne Foggan
Mark Andrew Boyle
Matthew L. Sharp, Ltd.

LLP

Clerk, United States Court of Appeals for the Ninth Circuit
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Matthew Douglas

From: Matthew Douglas

Sent: Thursday, January 10, 2019 1:57 PM

To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com;
dawnh@injuryhelpnow.com; DWaite@Irrc.com; rtindali@rlattorneys.com

Cc: Tom Winner; Victoria Hall

Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from
1/9/19

Attachments: Proposed Order on Jan 9 2019 Hearing.pdf

All:

Please find attached our office’s proposed Order on some of the Motions heard yesterday by the Court, specifically the
following Motions: (1) Third Party Plaintiff Lewis’ Motion for Relief from Orders and Joinder in Motions for Relief from
Orders on Order Shortening Time, (2) Intervenor United Automabile Insurance Company’s (“UAIC”) Counter-Motion to
Stay Pending Appeal, (3) Intervenor UAIC's Motion to Dismiss Plaintiff's Complaint (Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was successful on. |
have left Randall Tindall off this Order as he was allowed to withdraw — if anyone believes he should be on this order let
me know so we can discuss. Otherwise, please review the proposed order and let me know if you have any
comments/issues or, if you can consent to that order being submitted. While | know this case has been contentious, |

l ed I I '« culings  but | I l hini

However, we still need orders on the following: (1) Randy Tindall's withdrawal Motion; {2} UAIC's Rule 60 Motion to
vacate judgment; (3) UAIC's counter-Motion for evidentiary hearing and, potentially (4) the withdrawal of Tindall’s
Motions by Breen.

002124

I know Dan Waite is preparing the Order on Tindall’s withdrawal and that Tom Christensen’s office is preparing the
Order denying UAIC’s Counter-Motion for evidentiary hearing. | suggest that Dave Stephens prepare the Order on the
Court mooting/denying UAIC's Rule 60 Motion and that Breen prepare an order, if necessary, regarding the withdrawals
of Tindall's Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other proposed
orders mentioned. In the meantime, please let me know on the attached proposed order as soon as you can, but
certainly by 1/23/19 as the order is due to court 1/24/19.

Thanks,

Matthew J. Douglas
Partner
ATKIN WINNER SHERROD 1117 South Rancho Drive
— p e Las Vegas, NV 89102
A NEVADA LAW FIRM PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 13 ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE LSE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT AN
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 15 STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR
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1 | ORDR
MATTHEW J. DOUGLAS
2 || Nevada Bar No. 11371
ATKIN WINNER & SHERROD
3 || 1117 South Rancho Drive
Las Vegas, Nevada 89102
4 || Phone (702) 243-7000
Facsimile (702) 243-7059
5 | mdouglas@awslawyers.com
6 | Attorneys for Intervenor United Automobile Insurance Company
7 EIGHTH JUDICIAL DISTRICT COURT
8 CLARK COUNTY, NEVADA
9 . |
g CHEYANNE NALDER, CASE NO.: 07A549111
8 10 :  DEPT. NO.: 20
& Plaintiff,
o 11 Consolidated with
=8 I vs. CASENO.: A-18-772220-C
e 12 DEPT. NO.: 20.
Ny = GARY LEWIS and DOES I through V,
& 13 | inclusive, ~
LY « N
=}
g < 14 Defendants, S
AP 15 °
E N UNITED AUTOMOBILE INSURANCE
z % 16 | COMPANY,
<
E 17 Intervenor.
=
< 18- GARY LEWIS,
190 Third Party Plaintiff,
20
Vs.
21
UNITED AUTOMOBILE INSURANCE
22 | COMPANY, RANDALL TINDALL, ESQ.
23 and RESNICK & LOUIS, P.C., and DOES 1
through V.,
24
Third Party Defendants.
25
o6 ORDER ON CERTAIN MOTIONS HEARD JANUARY 9™ 2019
27 This matter having come on for hearing on January 9t 2019, in Department XX, before
28
Page 1 of 5
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1 || the Honorable Eric Johnson, on (1) Third Party Plaintiff Lewis’ Motion for Relief from Orders
2 | and Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United
3 Automobile Insurance Company’s (“UAIC”) Counter-Motion to Stay Pending Appeal, (3)
: Intervenor UAIC’s Motion to Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C), Plaintiff
Z appearing through her counsel of record David Stephens, Esq. of Stephens & Bywater, and
7 Defendant Lewis appearing through his counsel of record, Breen Arntz, Esq., Intervenor/Third
g || Party Defendant UAICA appearing through its counsel of record, Thomas E. Winner, Esq. &
; 9 II Matthew J. Douglas, Esq. of the Law Firm of Atkin Wi@er and Sherrod, Third Party Plaintiff
8 ‘ 10 || Lewis appearing through his counsel of record Thomas Christensen, Esq. of The Christensen
g g = Law Offices, and Third Party Defendants Randall Tindall and Resnick & Louis P.C. appearing
0;3 E 2 through their Counsel of record Daniel Waite, Esq. of Lewis Roca Rothberger Christie, LLP, the
;5 ‘,i_,. fl Court having reviewed the pleadings and documents on file herein, and consideration given to
g 5 15 hearing at oral argument, finds as follows:
§ E 16 FINDINGS OF FACT
é ) 17 1. That the issues of law on second certified question before the Nevada Supreme Court
2 18 in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
19 individually v. United Automobile Insurance Company, case no. 70504, are
2(1) substantially similar and/or related to issues of law in these consolidated cases;
2 2. That the first and second claims for relief of Plaintiff Nalder in her Complaint in case
23 no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
24 entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
25 issues of law which substantially similar and/or related to issues of law on a second
26 éertiﬁed question before the Nevada Supreme Court in James Nalder, Guardian 4d
27 Litem on behalf of Cheyanne Nalder,; and Gary Lewis, individually v. United |
28

Page 2 of 5
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1 Automobile Insurance Company, case no. 70504;
2 . That the third claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-
3 772220-C, herein, seeking general and special damages related to a July 2007
‘ automobile accident have been previously litigated or, could have been litigated, in
Z her original action, Case no. 07A54911 l.., hergin.
7 CONCLUSIONS OF LAW |
8 . Pursuant to N.R.C.P. 24 and N.R.S. 12.130 UAIC has a shown right and interest to
: 9 intervene in these matters; |
‘ 10 . That the third claiﬁ for relief of Plaintiff Nalder in her Complaint in case no. A-18- .
1 772220-C, herein, seeking geﬁeral and si)ecial damages related to the July 20(07
12 '

A NEVADA LAW FIRM

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

automobile accident are precluded as same have been previously iitigéted or, could
have been previously litigated in Case No. O7A5491 11, herein, pursuant to tﬁe factof
as set forth Five Star Capital Corp. v. Rubjz, 124 Nev. 1048, 1054-55, 194 P.3d
709,713 (2008). | ‘

ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Third Party Plaintiff
Lewis’ Motion for Relief from Orders and Joindé; in Motions for Relief fr’omAOr‘dérs on Order
Shortening Time is DENIED, for the reasons stated in the record; and,

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
UAIC’s Counter-Motion to Stay Pending Appeal is GRANTED, for thef reasons stated in the
record, and Plaintiff Nalder’s first and second ciaims for relief in her Complaint in case no. A-
18-772220-C, herein, seeking a new judgment on her original judgment, entered in case no.
07A549111 and seeking Declaratory relief, respectively, are STAYED pending further ruling by

the Nevada Supreme Court in James Na[der, Guardian Ad Litem on behalf of Cheyanne Nalder,

Page 3 of 5
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1 || and Gary Lewis, individually v. United Automobile Insurance Company, case no. 70504; and
2 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
3 UAIC’s Motion to Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C) is GRANTED IN
4
PART and DEFERRED IN PART, such that Plaintiff Nalder’s third claim for relief in her
5
6 Complaint in case no. A-18-772220-C, herein, seeking general and special damages related to
7 and arising from the July 2007 automobile accident, is DISMISSED WITH PREJUDICE, but
g || ruling on the Motion to Dismiss Plaintiff Nalder’s first and second claims for relief in her
. 9 | Complaint in case no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
8 10 | entered in case no. 07A549111 and seeking Declaratory relief, respectively, are DEFERRED
&
% , 1 pending further ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on
Tl = 12 ’
20 behalf of Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance
C'g ¢ 13 e
< N
‘ Company, case no. 70504. -
=] PERTY S
zle s IT IS SO ORDERED. °
Z|l s
M
Z|= 16 DATED this___ day of 2019.
Z <
& 17
1
= 18
< DISTRICT JUDGE
19
Submitted by:
20
21 ATKIN WINNER & SHERROD, LTD.
22
23
MATTHEW J. DOUGLAS, Esq.
24 || Nevada Bar No. 11371
5 1117 South Rancho Drive
Las Vegas, Nevada 89102
26 || Attorneys for Intervenor UAIC
27 777
28
Page 4 of 5
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20 77/
3
4 Approved as to Form and Content:
5 STEPHENS & BYWATER
6
7 || David Stephens, Esq.
Nevada Bar No. 00902
8 || 3636 N. Rancho Drive
Las Vegas, Nevada 89130
. 9 || Attorneys for Plaintiff, Cheyanne Nalder
8 10 | E. BREEN ARNTZ, ESQ.
§ 11
=N
(g E 12 1 E. Breen Amtz, Esq.
e 13 Nevada Bar No. 03853
2 5545 Mountain Vista, #E
| @ 14 | Les Vegas, Nevada 89120
% ; Attorney for Defendant Lewis
Zzl= 15
—§ > ,
g % 16 | CHRISTENSEN LAW OFFICES
<
Z 17
b4
B
18
< Thomas Christensen, Esq.
19 || Nevada Bar No. 2326
1000 S. Valley View Blvd.
20 || Las Vegas, NV. 89107
Counsel for Third Party Plaintiff Lewis
21
22 | LEWIS ROCA ROTHGERBER CHRISTIE, LLP
23
24 Dan R. Waite, Esq.
75 || Nevada Bar No. 04078
3993 Howard Hughes Pkwy., Suite 600
26 || Las Vegas, NV. 89169
Counsel for Third Party Defendants Tindall and Resnick & Louis
27
28
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From : DWaite@lrrc.com

_mdouglas@awslawyers.con; dstephens@sgblawfirm.com; breen@breen.com;
" thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; rtindall@rlattorneys.com

Sent : 1/10/2019 3:01PM

RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions

Subject : &0 1/9/19

Matthew,

Yes, | am preparing (and hope to circulate later this afterncon or tomorrow morning) a draft of the order
granting Randall Tindall and Resnick & Louis s miation 1o withdraw. Otherwise, my only comments on your
proposed order are to please change any referances to  Daniel Waite toc  Dan R. Waite and any references
to the name of my firm as including Rothberger +to  Rothgerbar.  Thanks,

Dan

Dan R. Waite
Partner
702.474.2638 office
702.216.6177 fax

dwaite@lrrc.com

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Irrc.com

002131

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

Sent: Thursday, January 10, 2019 1:57 PM

To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; Waite, Dan
R.; rtindall@rlattorneys.com

Cc: Tom Winner; Victoria Hall

Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

[EXTERNAL]

All:

Please find attached our office- s proposed Order on some of the Motions heard yesterday by the Court,
specifically the following Motions: (1) Third Party Plaintiff Lewis Motion for Relief from Orders and Joinder in
Motions for Relief from Orders on Order Shortening Time, (2} Intervenor United Automobile Insurance
CompanyLls (i JUAIC: i) Counter-Motion to Stay Pending Appeal, (3) Intervenor UAIC'.'s Motion to Dismiss
Plaintiff(1s Complaint (Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was

successful on. | have left Randall Tindal! off this Order as he was allowed to withdraw " if anyone believes he
should be on this order let me know so we can discuss. Otherwise, please review the proposed order and let me
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know if you have any comments/issues or, if you can consent to that order being submitted. While | know this
case has been contentious, | have tried to accurately state the court. srulings | butlet me know what you
think.

However, we still need orders on the following: (1) Randy Tindall s withdrawal Motion; (2) UAIC™'s Rule 60
Motion to vacate judgment; (3} UAIC s counter-Motion for evidentiary hearing and, potentially (4) the
withdrawal of Tindall’ .s Motions by Breen.

| know Dan Waite is preparing the Order on Tindall s withdrawal and that Tom Christensen’ is office is
preparing the Order denying UAIC s Counter-Motion for evidentiary hearing. | suggest that Dave Stephens
prepare the Order on the Court mooting/denying UAIC s Rule 60 Motion and that Breen prepare an order, if
necessary, regarding the withdrawals of Tindall s Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other
proposed orders mentioned. In the meantime, please let me know on the attached proposed order as soon as
you can, but certainly by 1/23/19 as the order is due to court 1/24/19,

Thanks,

» Matthew J. Douglas
iE logo.jpg Partner

002132

TT17°South Rancho Drive

Las Vegas, NV 89102

PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE:THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT{IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

v ihey are adihiossed. I the reader of this message
enmng e messags o attachment fo the intended recipient
nt is shricily prohibited. if vou have received this
fted in iin message and any attachments may
16 covered by the Elecirenic Communications

This message and any attachmenis ara interded
or an attachment is not the intended
you are hereby notified that any wiss
communication in error. please noiif
be privileged, is inlended o B
Privacy Act, 18 U.S.C. 2514
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From : mdouglas@awslawyers.com
To : thomasc@injuryhelpnow.com
Sent : 1/10/2019 3:30PM
. RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions
Subject :
from 1/9/19
Tom
Thanks for your response and confirmation of your phone call with Tom Winner in regard to the Federal Court
action.
| will await your proposed changes on the order.
Thanks,
Matthew J. Douglas
{E; logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE {702) 243-7000 | FAX (702) 243-7059
mdougias@awsiawyers.com
www.awslawyers.com
CONFIDENTIALITY NOTICE: THis EmAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF g
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT —
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. If YOU HAVE RECEIVED (q\]
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR. o
o

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Thursday, January 10, 2019 3:44 PM

To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: David Stephens <dstephens@sgblawfirm.com>; breen@breen.com; dawnh@injuryhelpnow.com;
DWaite@Irrc.com; rtindall@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria Hall
<vhall@awslawyers.com>

Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Matthew,

Thank you for preparing this. | would like to make some changes to the findings of fact and conclusions of law.
Let me work on that and get it to you. For example, | would like to have the actual reasons stated in the order
not the general statement "for the reasons stated in the record”. In addition, with regard to the denial of our
motions to set aside the intervention orders. | would like them separated by case since the basis are different. |
have ordered a copy of the transcript in order to make them accurate but | wanted to give you a heads up. As
soon as | get the transcript | will be able to give you more specific information. Thank you. Please thank Tom
for his courtesy confirming no actions will be taken against Breen, Gary or me until you meet with UAIC next
week in the federal case served on me yesterday at court. Tom stated that after your meeting you will at least
give us each at least a reasonable time to file our responsive pleadings. Thank you again.

Tommy
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On Thu, Jan 10, 2019 at 1:57 PM Matthew Douglas <mdouglas@awslawyers.com> wrote:

All:

Please find attached our office” s proposed Order on some of the Motions heard yesterday by the Court,
specifically the following Motions: (1) Third Party Plaintiff Lewis * Motion for Relief from Orders and Joinder
in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United Automobile Insurance

. Companyf(ls (MUAIC™) Counter-Motion to Stay Pending Appeal, (3) Intervenor UAIC! is Motion to Dismiss

PlaintiffC}s Complaint (Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was
successful on. | have left Randall Tindall off this Order as he was allowed to withdraw i if anyone believes he
should be on this order let me know so we can discuss. Otherwise, please review the proposed order and let
me know if you have any comments/issues or, if you can consent to that order being submitted. While | know
this case has been contentious, | have tried to accurately state the court™'s rulings | ' but let me know what
you think.

~ However, we still need orders on the following: (1) Randy Tindall’ 's withdrawal Motion; (2) UAIC{Is Rule 60

Motion to vacate judgment; (3) UAIC s counter-Motion for evidentiary hearing and, potentially (4) the

withdrawal of Tindall”:s Motions by Breen.

002135

['’know Dan Waite is preparing the Order on Tindall s withdrawaland that Tom Christensent (s office is

" preparing the Order denying UAIC. s Counter-Motion for evidentiary hearing. | suggest that Dave Stephens

prepare the Order on the Court mooting/denying UAIC: s Rule 60 Motion and that Breen prepare an order, if
necessary, regarding the withdrawals of Tindall' s Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other
proposed orders mentioned. In the meantime, please let me know on the attached proposed order as soon as
you can, but certainly by 1/23/19 as the order is due to court 1/24/19.

Thanks,

Matthew J. Douglas

;E logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis eMAiL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S} OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSWMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.
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From : mdouglas@awslawyers.com
To : thomasc@injuryhelpnow.com
Sent : 1/17/2019 9:50AM
. RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions
Subject :
from 1/9/19
Tommy-
Thanks for the clarification. | think, at this point, to consider your proposed changes and, discuss with my client, |
would like to also review the CD for the hearing.
My office can send someone by from a copy shop to pick it up, make a copy and, return the original to you. Is
this acceptable? If so, please confirm what office location the CD is at and my assistant will send someone by
today.
Thanks, and, let me know,
Matthew J. Douglas
i logo.pg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
—PHONE (702} 243-7000 | FAX{702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com I~
™
CONFIDENTIALITY NOTICE: THIS EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF —
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT iS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT S
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED o

THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND iIMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Wednesday, January 16, 2019 11:47 AM

To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: Waite, Dan R. <DWaite@lrrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com;
dawnh@injuryhelpnow.com; rtindali@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria Hall
<vhall@awslawyers.com>

Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

Matthew,

Yes findings of fact. At this point I just have the CD no transcript. | would be happy to allow copies (I don't really
know how to) '

On Wed, Jan 16, 2019 at 10:33 AM Matthew Douglas <mdouglas@awslawyers.com> wrote:

- Tommy-

i Thank you for your suggested changes/revisions. | have 2 questions so | can consider same:

1. You mentioned last week you were awaiting the transcript of the proceedings to make your changes O
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do you have the transcript? Can you share it with everyone so we can review to consider your
revisions?
2. Paragraphs 1-9 that you proposes, below, are they supposed to be in the findings of fact section?

Let me know on both issues and, thanks,

Matthew J. Douglas

iE logo.pg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas @awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: This EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION iN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Thomas Christensen <thomasc@injuryhelpnow.com>
Sent: Tuesday, January 15, 2019 5:35 PM
To: Matthew Douglas <mdouglas@awslawyers.com>

—————Cet-Waite, Dan R <DWaite@lrrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com;
dawnh@injuryhelpnow.com; rtindall@rlattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria
Hall <vhall@awslawyers.com>
Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

002138

Mat,

Below are my suggestions. | have included rulings on the remainder of the motions decided. My thought is
we might as well only have one order (other than the order to withdraw submitted by Dan Waite). Oh I think
the dismissal should just be a dismissal and not with prejudice. Let me know what you think. Thank you.

Tommy

1. That the issues of law on second certified question before the Nevada Supreme Court in

James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504, OIn an action against
an insurer for breach of the duty to defend its insured, can the plaintiff continue to seek
consequential damages in the amount of a default judgment obtained against the insured when
the judgment against the insured was not renewed and the time for doing so expired while the
action against the insurer was pending?0 Are substantially similar to the issue in this case
which is whether Nalder can bring an action on a judgment against Gary LewisO even though

the judgment is ten years old because Gay Lewis has been absent from the State and the statute
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of limitations of 6 years has been tolled pursuant to NRS 11.300 as in Mandelbaum.

2. Pursuant to NRCP 24 and NRS 12.130 UAIC has shown a right and interest to intervene in these
matters. The Court concludes as to case 07A549111 that although the case law and NRS 12.130
clearly do not allow intervention after judgment that since UAIC alleges the judgment is expired the
statute and case law do not apply. The Court concludes as to case A-18-772220-C that since the Court

did not sign the judgment requested by the stipulation that NRS 12.130 and the Dangberg case do not

apply.

3. That Nalder and Lewis entered into and filed a settlement agreement settling all,

claims between them in case A-18-772220-C on September 13, 2018.

4. That Randall Tindall made an appearance on behalf of Lewis on September 26,
2018.

002139

5. That the Court allowed intervention by way of the order entered October 19, 2018.

6. That on October 24, 2018 Judge Jones disclosed a relationship with Mr. Tindall

which Lewis refused to waive and resulted in Judge Jones recusing himself.
7. Judge Jones did not void the order allowing intervention.

8. The certificate of service regarding both motions to intervene are defective on their
face. In case 07A549111 no parties are listed as served. In case A-18-772220-C Mr. Lewis is

not listed as being served.

9. This case is unusual but the Court does not find any unethical behavior by either

Mr. Christensen or Mr. Arntz.

Defendant(s Motion to Strike both Defendant[]s Motion for Relief from Judgment and DefendantOs

Motion to Dismiss is hereby GRANTED.
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DefendantOs Motion to Strike DefendantOs Motion for Relief from Judgment Pursuant to NRCP 60
- is GRANTED.

Defendant(Js Motion for Relief from Judgment Pursuant to NRCP 60 is stricken.

Defendant(s Motion for Relief from Judgment Purusuant to NRCP 60 is stricken.

DefendantOs Motion to Dismiss is stricken.

UAICOs Motion for the Court to Deny Stipulation and Enter Judgment Between Plaintiff Lewis
and/or in the Alternative to Stay Same Pending Hearing on Motion to Dismiss is GRANTED

UAIC0Os Motion for Relief from Judgment Pursuant to NRCP 60 in case 07A549111 is DENIED.

‘ UAICOs motion for evidentiary hearing regarding unethical behavior is denied.

On Thuy, Jan 10, 2019 at 3:34 PM Matthew Douglas <mdouglas@awslawyers.com> wrote:

Dan- Not a problem. Once | hear from the other parties | will be sure to make your changes.

0vT200

o Matthew J. Douglas
iE logo.jpg ’ Partner
- ‘ 1117 South Rancho Drive

: Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com
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CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF

: POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT

|| |ANINTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

| From: Waite, Dan R. <DWaite@Irrc.com>

- Sent: Thursday, January 10, 2019 3:02 PM

. To: Matthew Douglas <mdouglas@awslawyers.com>; David Stephens <dstephens@sgblawfirm.com>;
breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; rtindall@rlattorneys.com
| Cc: Tom Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>

‘ Subject: RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

' Matthew,

| Yes, | am preparing (and hope to circulate later this afternoon or tomorrow morning) a draft of the order
.| granting Randall Tindall and Resnick & Louis. ;s motion to withdraw. Otherwise, my only comments on
? your proposed order are to please change any references to . Daniel Waite!’: to "iDan R. Waite™ and any

|

» - references to the name of my firm as including LiRothbergert; to L:Rothgerber.": Thanks,

!

Dan
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' From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

Page 50f6 002141

Dan R. Waite
Partner
702.474.2638 office
702.216.6177 fax

dwaite@lrrc.com
E

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Irrc.com

Sent: Thursday, January 10, 2019 1:57 PM

. To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; Waite,
- Dan R.; rtindali@rlattorneys.com

. Cc: Tom Winner; Victoria Hall

- Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

. Please find attached our office s proposed Order on some of the Motions heard yesterday by the Court,
' specifically the following Motions: (1) Third Party Plaintiff LewisO Motion for Relief from Orders and

- Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United Automobile

" Insurance Companys (OUAICO) Counter-Motion to Stay Pending Appeal, (3) Intervenor UAICs Motion
. to Dismiss Plaintiff s Complaint (Case No. A-18-772220-C).

. As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was

' successful on. | have left Randall Tindall off this Order as he was allowed to withdraw O if anyone believes

he should be on this order let me know so we can discuss. Otherwise, please review the proposed order

- and let me know if you have any comments/issues or, if you can consent to that order being submitted.
While | know this case has been contentious, | have tried to accurately state the courtOs rulings O but let

me know what you think.

However, we still need orders on the following: {1) Randy TindallCJs withdrawal Motion; (2} UAICOs Rule
60 Motion to vacate judgment; (3) UAICOs counter-Motion for evidentiary hearing and, potentially (4) the
withdrawal of TindaliOs Motions by Breen.

I know Dan Waite is preparing the Order on TindallOs withdrawal and that Tom ChristensenOs office is
| preparing the Order denying UAICUs Counter-Motion for evidentiary hearing. | suggest that Dave Stephens
~prepare the Order on the Court mooting/denying UAICOs Rule 60 Motion and that Breen prepare an order,

if necessary, regarding the withdrawals of TindallOs Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other

proposed orders mentioned. In the meantime, please let me know on the attached proposed order as soon

| as you can, but certainly by 1/23/19 as the order is due to court 1/24/19.
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Thanks,

Matthew J. Douglas

iE logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THIS EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1S INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

This message and any attachments are intended only for the use of the individual or entity fo which they are addressed. If the reader of this
message or an attachiment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the
intended recipient you are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If
you have received this communication in error, please notify us immediately by replying to the sender. The information transmiited in this
message and any aitachments may be privileged, is intended only for the personal and confidential use of the intended recipients, and is covered
by the Electronic Communications Privacy Act, 18 U.S.C. +:2510-2521.
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From : mdouglas@awslawyers.com
To : thomasc@injuryhelpnow.com
Sent : 1/24/2019 11:24AM

. . RE:Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from
Subject : 1/9/19

All:

Please allow this email to serve as follow up regarding the proposed order on Motions for the 1/9/19 hearing. At
that this time, | have had a chance to review the entire CD of the hearing as well as the comments made by
everyone (please note | only received changes/additions from Tommy Christensen and Dan Waite and, thus,
assume no one else had any substantive issues).

First, | have made Dan Waite(s corrections to spellings of his name and his firm name.

Next, in terms of Mr. Christensen{Js changes, unfortunately, | cannot agree to may of the changes. In short, |
found many of the proposed changes either not consistent with the hearing {which ! listened too in detail) or, had
inserted items which | believe were done solely to gain some tactical advantage and not based on the hearing or
ruling. As such, | cannot accept many of these changes. ! have made specific detailed notations to each such issue

I cannot include below, in red and italicized and underlined for ease of review. ltems included | have noted below
in green and boldface. '

That said, | did take Mr. Christensen(s suggestion to include all matters in one order. Accordingly, please review
the new proposed order, covering all motions (except TindallOs Withdrawal) and, let me know if it is acceptable
for each of your clients. If so, | will send a runner to collect signatures. If not, please also let me know and |
suggest we may need to submit separate orders. Either way, the orders are technically due today 1/24/19 as
noted previously. So, please let me know by 2 p.m. today or, we will submit this order as is.

002144

Thanks,

Matthew J. Douglas

{E logopg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1$ INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT{IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMURNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Thomas Christensen <thomasc@injuryhelpnow.com>

Sent: Tuesday, January 15, 2019 5:35 PM

To: Matthew Douglas <mdouglas@awslawyers.com>

Cc: Waite, Dan R. <DWaite@lrrc.com>; David Stephens <dstephens@sgblawfirm.com>; breen@breen.com;
dawnh@injuryhelpnow.com; rtindall@riattorneys.com; Tom Winner <twinner@awslawyers.com>; Victoria Hall

<vhall@awslawyers.com>
Subject: Re: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19
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Mat,

Below are my suggestions. | have included rulings on the remainder of the motions decided. My thought is we
might as well only have one order (other than the order to withdraw submitted by Dan Waite). Oh | think the
dismissal should just be a dismissal and not with prejudice. Let me know what you think. Thank you.

Tommy

1. That the issues of law on second certified question before the Nevada Supreme Court in James
Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
United Automobile Insurance Company, case no. 70504, OIn an action against an insurer for
breach of the duty to defend its insured, can the plaintiff continue to seek consequential damages
in the amount of a default judgment obtained against the insured when the judgment against the
insured was not renewed and the time for doing so expired while the action against the insurer

was pending?] Are substantially similar to the issue in this case which is whether Nalder can

bring an action on a judgment against Gary Lewis[ even though the judgment is ten years old

because Gay Lewis has been absent from the State and the statute of limitations of 6 years has

been tolled pursuant to NRS 11.300 as in Mandelbaum. The problem I have with this addition is

that this finding of fact pre-supposes the statute of limitations has been tolled per LewisUl absence

when the court never made that finding and, indeed, specifically stated several times that issue

was on appeal so I cannot agree to the addition of that language as that issue remains undecided

before the NV Sup. Ct. or, at least, in this case.

2. Pursuant to NRCP 24 and NRS 12.130 UAIC has shown a right and interest to intervene in these

matters. The Court concludes as to case 07A549111 that although the case law and NRS 12.130 clearly

do not allow intervention after judgment that since UAIC alleges the judgment is expired the statute and

case law do not apply. The Court concludes as to case A-18-772220-C that since the Court did not sign

the judgment requested by the stipulation that NRS 12.130 and the Dangberg case do not apply. Here. the

laneuage you seek to add language Uthat the statute and case law does not apply ] which is not what the

courl found. The Court specifically held our facts are distringuishable fiom the case law cited. Moreover,

your insertion of the sentence that Obecause the court did not sign the stipulation (is seeking fo add

language the court never stated,
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3. That Nalder and Lewis entered into and filed a settlement agreement settling all claims

between them in case A-18-772220-C on September 13, 2018. This statement is not supported by

the record. A stipulation was filed after UAICOs motion to intervene had been filed

4. That Randall Tindall made an appearance on behalf of Lewis on September 26, 2018.

This finding was never specifically made by the court

5. That the Court allowed intervention by way of the order éntered October 19, 2018.

This finding was never specifically made by the court and actually the court allowed intervention

by minute order much earlier.

~

6. That on October 24, 2018 Judge Jones disclosed a relationship with Mr. Tindall which

Lewis refused to waive and resulted in Judge Jones recusing himself. This finding was never

specifically made by the court

7. Judge Jones did not void the order allowing intervention._ This finding was never

specifically made by the court

8. The certificate of service regarding: both motions to intervene are defective on their
face. In case 07A549111 no pafties’arc listed as served. In case A-18-772220-C Mr. Lewis is not

listed as being served. -The court never found service defective

9. This case is unusual but the Court does not find any unethical behavior by either Mr. .

Christensen or Mr. Arntz. I will add this paragraph

DefendantOs Motion to Strike both Defendant(s Motion for Relief from Judgment and Defendant(s

Motion to Dismiss is hereby GRANTED. This was NOT the ruling. The court specifically allowed Mr.

ArtntzOs withdrawals of TindallOs Mo‘z‘ionS fi?ed for Lewis and, thus MOOTED Myr. ArtnzUs motions to

strike them.
DefendantOs Motion to Strike Defendant0Os Motion for Relief from Judgment Pursuant to NRCP 60 is

GRANTED. This was NOT the ruling. The court specifically alléwed Mr. ArtnizOs withdrawals of

TindallOs Motions filed for Lewis and, thus MOOTED Mr. ArtnzUs motions to strike them.
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DefendantOs Motion for Relief from Judgment Pursuant to NRCP 60 is stricken. This was NOT the

ruling. The court specifically allowed Mr. ArtnizUls withdrawals of TindallOs Motions filed for Lewis

and, thus MOOTED Mr. Artnz0s motions to strike them.

DefendantOs Motion for Relief from Judgment Purusuant to NRCP 60 is stricken. This was NOT the

ruling. The court specifically allowed Mr. ArintzUs withdrawals of TindallOs Motions filed for Lewis

and, thus MOOTED Mr. ArtnzDsrmotions to strike them.

.

Defendant(0s Motion to Dismiss is stricken. This was NOT the ruling. The court specifically allowed Mr.

Artniz0s withdrawals of TindallOs Motions filed for Lewis and, thus MOOTED Mr. ArtnzOs motions to

strike them.
UAICOs Motion for the Court to Deny Stipulation and Enter Judgment Between Plaintiff Lewis and/or in

the Alternative to Stay Same Pending Hearing on Motion to Dismiss is GRANTED This was NOT the

ruling. The court specifically stated at the end of the hearing, when 1 asked for clarification, that this

Motion was set for 1/23/19

UAICOs Motion for Relief from Judgment Pursuant to NRCP 60 in case 07A549111 is DENIED. I will
add that it wasO Odenied as MOOTUO Ofor the reasons stated in the record.
UAICOs motion for evidentiary hearing regarding unethical behavior is denied. . 1 will add this

paragraph, but noting it is Owithout prejudicel]

On Thuy, Jan 10, 2019 at 3:34 PM Matthew Douglas <mdouglas@awslawyers.com> wrote:

" Dan- Not a problem. Once | hear from the other parties | will be sure to make your changes.

: Matthew J. Douglas

- E 'ogoirg Partner

1117 South Rancho Drive

; Las Vegas, NV 89102

PHONE-(702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1S INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROHIBITED, IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

! From: Waite, Dan R. <DWaite@Irrc.com>
. Sent: Thursday, January 10, 2019 3:02 PM
! To: Matthew Douglas <mdouglas@awslawyers.com>; David Stephens <dstephens@sghlawfirm.com>;
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breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; rtindall@rlattorneys.com
- Cc: Tom Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>
. Subject: RE: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19
Matthew,
- Yes, | am preparing (and hope to circulate later this afternoon or tomorrow morning) a draft of the order
. granting Randall Tindall and Resnick & Louis .s motion to withdraw. Otherwise, my only comments on your
. proposed order are to please change any references to : “Daniel Waite! " to ~ Dan R. Waite: and any
- references to the name of my firm as including _Rothberger:_ to .-Rothgerber._ Thanks,
Dan
Dan R. Waite
Partner
702.474.2638 office
702.216.6177 fax
dwaite@lrrc.com
Lewis Roca Rothgerber Christie LLP
ite 800
Las Vegas, Nevada 89169
Irrc.com
o)
<
i
N
o
o

i

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

. Sent: Thursday, January 10, 2019 1:57 PM

To: David Stephens; breen@breen.com; thomasc@injuryhelpnow.com; dawnh@injuryhelpnow.com; Waite, Dan
R.; dindall@rlattorneys.com

Cc: Tom Winner; Victoria Hall

Subject: Nalder v Lewis; 07A549111 & A-18-772220-C; Proposed Order on Certain Motions from 1/9/19

[EXTERNAL]

All:

Please find attached our office Os proposed Order on some of the Motions heard yesterday by the Court,
specifically the following Motions: (1) Third Party Plaintiff Lewis(] Motion for Relief from Orders and Joinder in
Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United Automobile insurance
Company(Os (OUAICO) Counter-Motion to Stay Pending Appeal, (3) Intervenor UAICTs Motion to Dismiss
PlaintiffCs Complaint {Case No. A-18-772220-C).

As | discussed briefly with some of you yesterday, the above-noted motions were motions my client was

| successful on. I have left Randall Tindall off this Order as he was allowed to withdraw O if anyone believes he
' should be on this order let me know so we can discuss. Otherwise, please review the proposed order and let

me know if you have any comments/issues or, if you can consent to that order being submitted. While | know

this case has been contentious, | have tried to accurately state the courtOs rulings O but let me know what you
i think.
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However, we still need orders on the following: (1) Randy Tindalilds withdrawal Motion; (2) UAICOs Rule 60
Motion to vacate judgment; (3) UAICOs counter-Motion for evidentiary hearing and, potentially (4) the
withdrawal of TindaliTs Motions by Breen.

| know Dan Waite is preparing the Order on TindallOs withdrawal and that Tom Christensens office is
preparing the Order denying UAICOs Counter-Motion for evidentiary hearing. | suggest that Dave Stephens
prepare the Order on the Court mooting/denying UAICOs Rule 60 Motion and that Breen prepare an order, if
necessary, regarding the withdrawals of TindalllJs Motions.

Kindly let me know if anyone has any issue regarding the above and, please circulate copies of the other
proposed orders mentioned. In the meantime, please let me know on the attached proposed order as soon as
you can, but certainly by 1/23/19 as the order is due to court 1/24/19.

Thanks,

- Matthew J. Douglas

{E 'ogo.pg Partner

1117 South Rancho Drive

Las Vegas, NV 89102

PHONE (702) 243-7000 | FAX {702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR,
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This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message
or an attachment is not the intended recipient or the employee or agent responsibie for delivering the message or attachment to the intended recipient
you are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If you have received this
communication in error, please notify us immediately by replying to the sender. The information transmitted in this message and any attachments may
be privileged, is intended only for the personal and confidential use of the intended recipients, and is covered by the Electronic Communications
Privacy Act, 18 U.S.C. 7:2510-2521.
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TREVOR L. ATKIN
THOMAS E, WINNER
SUSAN M. SHERROD10¢
CHRISTINE M. BOOZE
MATTHEW J. DOUGLAS?
JUSTIN J. ZARCONE®
BRUCE W. KELLEY®

OF COUNSEL (oc):
KIMBERLY L. JOHNSON®
JULIE M. SUEOKA

JUENSED 10 PEAIIICEING
FUEAN ° ITMT + CUJFORNLY
B NEBRASKY © ILINGES S Iin

A TKIN W INNER &S HERROD

LTD

A NEVADA LAW FIRM
RANCHO COURTYARD
1117 SOUTH RANCHO DRIVE
LASVEGAS, NEVADA 89102-2216

PHONE  (702) 243-7000
FACSIMILE (702) 243-7059

WWW.AWSLAWYERS.COM

January 24, 2019

SCOTT R, PETTITF
~ANDREW D. SMITH
STEVEN P. CANFIELD
CHRISTIAN A, MILES
BRANDON L. GATEWOOD
KELLY M. SMITH
~ARIEL C. JOHNSON
~BUD R, HAFER

BLAKE A. DOERR
RUSSELL D. CHRISTIAN
STEVEN C. DEVNEY
LARA L. MILLER

Via Facsimile to Courtroom 12A (Dept. 20):
The Honorable Eric Johnson

Eighth Judicial District Court

Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Re: Nalder v Lewis, Lewis v UAIC; Case No. A07A549111 conseolidated with
A-18-772220-C

002131

Your Honor:

Unfortunately, it appears the parties cannot agree to the content in the Order on all
Motions heard by the Court January 9, 2019'.

As such, please find attached UAIC’s proposed order for the Order on all motions heard
on January 9, 2019, pursuant to your ruling at that hearing.

Thank you for your attention. We will await the Court’s determination.

Sincerely,

ATKIN W
/] _

Matthew J. Douglas

MID

ce:

Counsel for all parties of record, Via Email Only,

Thomas  Christensen at  thomasc@injuryhelpnow.com &  Dawn  Hooker at
dawnh@injuryhelpnow.com; Breen Amtz at breen@breen.com & breenarntz(@mac.com;
Randall Tindall at rtindall@rlattorneys.com; David Stephens at dstephens@sgblaw.com; Dan
Waite (dwaite@lrrc.com)

! Please note this proposed order includes all motions heard that date with the exception of Randall
Tindall Esq.’s and Resnick & Louis P.C.’S Motion To Withdraw as Counsel in the above-captioned

actions, which has been submitted under a separate cover.

1115607.D0CX
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ORDR
MATTHEW J. DOUGLAS

002152

2 || Nevada Bar No. 11371
ATKIN WINNER & SHERROD
3 || 1117 South Rancho Drive
Las Vegas, Nevada 89102
4 || Phone (702) 243-7000
Facsimile (702) 243-7059
5 || mdouglas@awslawvers.com
6 || Attorneys for Intervenor United Automobile Insurance Company
7 EIGHTH JUDICIAL DISTRICT COQURT
8 CLARK COUNTY, NEVADA
. 9
4 CHEYANNE NALDER, CASE NO.: 07A549111
8 10 DEPT. NO.: 20
& Plaintiff,
Y 11 Consolidated with
— VS: CASENO:A-18-772220-C
Il % 12 | DEPT. NO.: 20
ny =« GARY LEWIS and DOES I through V,
(d 5 13 || inclusive,
gé : 14 Defendants,
213 1
Z\l 3 UNITED AUTOMOBILE INSURANCE
g % 16 | COMPANY,
<
5 17 Intervenor.
=
18 | GARY LEWIS,
<
P Third Party Plaintiff
20
vs.
21
UNITED AUTOMOBILE INSURANCE
22 | COMPANY, RANDALL TINDALL, ESQ.
23 and RESNICK & LOUIS, P.C., and DOES I
through V.,
24
Third Party Defendants.
25 '
06 ORDER ON MOTIONS HEARD JANUARY 9% 2019
27 This matter having come on for hearing on January 9%, 2019, in Department XX, before
28
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1 || the Honorable Eric Johnson, on (1) Third Party Plaintiff Lewis’ Motion. for Relief from Orders
2 || and Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United
3 Automobile Insurance Company’s (“UAIC”) Counter-Motion to Stay Pending Appeal, (3)
' Intervenor UAIC’s Motion to. Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C), (4)
Z Defendant Lewis’ (through Breen Arntz, Esq.) withdrawals of Defendant Lewis Motions to
7 Dismiss filed in case No. A-18-772220-C and case no. 07A549111 and Defendants Lewis’
g || Motions for Relief from Judgment pursuant to N.-R.C.P. 60 in case No. A-18-772220-C and case
. 9 || no. 07A5 49111; (5) Defendant Lewis Motions to Dismiss (through Randall Tindall, Esq.) filed in
g 10 | case No. A-18-772220-C and case no. 07A549111 and Defendants Lewis® Motions for Relief
g 5 11 from Judgment pursuént to N.R.C.P. 60 in case No. A-18-772220-C and case no. 07A549111;
$' g i (6) UAIC’s Oral Motion to Continue Defendant Lewis Motions to Dismiss (through Randall
Cg § 1; Tindall, Esq.) filed in case No. A-18-772220-C and case no. 074549111 and Defendants Lewis’ S
g ‘:: 15 Motions for Relief from Judgment pursuant to N.R.C.P, 60 in case No. A-18-772220-C and case ©
g % 16 || no.07A549111 pending new counsel; (7) UAIC’s Motion for an Evidentiary hearing for a fraud
é X 17 || uponthe court; Plaintiff appearing through her counsel of record David Stephens, Esq. qf
,2 18 Stephens & Bywater, and Defendant Lewis appearing through his counsel of record, Breen
19 Arntz, Esq., Intervenor/Third Party Defendant UAIC appearing through its counsel of record,
::1) Thomas E. Winner, Esq. & Matthew J. Douglas, Esq. of the Law Firm of Atkin Winner and
2 Sherrod, Third Party Plaintiff Lewis appearing through his counsel of record Thomas
23 || Christensen, Esq. of The Christensen Law Offices, and Third Party Defendants Randall Tindall
24 || and Resnick & Louis P.C. appearing through their Counsel of record Dan R. Waite, Esq. of
25 || Lewis Roca Rothgerber Christie, LLP, the Court having reviewed the pleadings and documents
26 on file herein, and consideration given to hearing at oral argument, finds as follows:
27 11/
28
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1 FINDINGS OF FACT
2 . That the issues of law on second certified question before the Nevada Supreme Court
3 in James Nalder, Guaidian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
: individually v. United Automobile Insurance Company, case no. 70504, are
Z substantially similar and/or related to issues of law in these consolidated cases;
7 . That the first and second claims for relief of Plaintiff Nalder in her Complaint in case
8 no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
: 9 entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
8 | 10 issues of law which substantially similar and/or related to issues of law on a second
g 5 1 certified question before the Nevada Supreme Court in James Nalder, Guardian Ad
g S . Litem on behalf of Cheyanne Nalder; and Gery Lewis, individually v. United <
;‘3 ;V Z Automobile Insurance Company, case no. 70504; g
g é 15 . That the third claim for relief of Plaintiff Nalder in her Complaint in case no. A-18- °
g z 16 772220-C, herein, seeking general and special damages related to a July 2007
g ) 17 automobile accident have been previously litigated or, could have been litigated, in
2 18 her original action, Case no. 07A549111, herein;
19 . This case is unusual but the Court does not find any unethical behavior by either Mr.
2(1) Christensen or Mr. Amtz.
2 CONCLUSIONS OF LAW
73 . Pursuant to N.R.C.P. 24 and N.R.S. 12.130 UAIC has a shown right and interest to
24 intervene in these matters;
25 .. That the third claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-
26 772220-C, herein, seeking general and special damages related to the July 2007
27 automobile accident are precluded as same have been previously litigated or, could
28
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1 have been previously litigated in Case No. 07A549111, herein, pursuant to the factor
2 as set forth Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054-55, 194 P.3d
3 709,713 (2008).
! 3. That the first claim for relief of Plaintiff Nalder in her Complaint in case no. A-18-
Z 772220-C, herein, seeking a new judgment on her original 2007 judgment from case
7 no. 07A549111 is not a valid cause of action and the Court would dismiss same under
8 the Medina decision, but based upon the request of Counsel for Plaintiff David
. 9 Stephens, Plaintifs first claim for relief will be stayed pending decision in James
8 J 10 Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
g u 1 individually v. United Automobile Insurance Company, case no. 70504;
= IRt
nNJ = ORDER
(‘5 g 13 i
o 3 14 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Third Party Plaintiff §
g 5 5 Lewis’ Motion for Relief from Orders and Joinder in all other Motions for Relief from. Orders on _ ©
, § E 16 Order Shortening Time, as well as Plaintiff Nalder’s Motion for Relief from Orders, are
E < 17 DENIED, for the reasons stated in the record; and,
?_4‘ 18 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
< 19 UAIC’s Counter-Motion to Stay Pending Appeal is GRANTED, for ther reasons stated in the
20 || record, and Plaintiff Nalder’s first and second claims for relief in her Complaint in case no. A-
21 || 18-772220-C, herein, (claim 1) seeking a new judgment on her original judgment entered in case
22 1 no. 07A549111 and, (claim 2) seeking Declaratory relief, respectively, are STAYED pending
23 |l further ruling by the Nevada Supreme Court in James Nalder, Guardidn Ad Litem.on behalf of
:2; Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, case
26 no. 70504; and
A R
28
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1 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
2 || UAIC’s Motion to Dismiss Plaintiff’s Complaint (Case No. A-18-772220-C) is GRANTED IN
3 PART and DEFERRED IN PART, such that Plaintiff Nalder’s third claim for relief in her
‘ Complaint in case no. A-18-772220-C, herein, (claim 3) seeking general and special damages
Z related to and arising from the July 2007 automobile accident, is DISMISSED, but ruling on the
7 Motion to Dismiss Plaintiff Nalder’s first and second claims for relief in her Complaint in case
g || no. A-18-772220-C, herein, seeking a new judgment on her original judgment, entered in case
. 9 || no. 07A549111 and seeking Declaratory relief, respectively, arte DEFERRED pending further
8 | 10 Amh’ng by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on behalf of
g o 1 Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, case
g EV 2 1i0. 70504;
;5 ; Z IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that
g é 15 Defendant Lewis (through Breen Arntz, Esq.) WITHDRAWALS of Defendant Lewis’ Motions
g ;;3 16 || to Dismiss filed in case No. A-18-772220-C as well as case no. 07A549111 and Defendants
é ) 17 | Lewis® Motions for Relief from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C
2 18 Il 25 well as case no. 07A549.I 11 (filed by Randall Tindall, Esq.) are hereby WITHDRAWN;
19 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that
: Defendant Lewis Motions to Dismiss ﬁiéd in casé No. A-18-772220-C as well as case no.
9 07A549111 and Defendants Lewis’ Motions for Relief from Judgment pursuant to N.R.C.P. 60
23 || in case No. A-18-772220-C as well as case no'. 07A549111 (through Randall Tindall, Esq.) are
24 || all hereby STRICKEN per WITHDRAWAL by Counsel for Lewis, Brceﬁ Arntz, Esq.;
25 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that UAIC’s
26 | Oral Motion to Continue Defendant Lewis’ Motions to Dismiss filed in case No. A-18-772220-C
27 as well as case no. 07A549111 and Defendants Lewis” Motions for Relief from Judgment
28
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pursuant to N.R.C.P. 60 in case No. A-18-772220-C as well as case no. 07A549111 (through
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2 || Randall Tindall, Esq.) pending new counsel to be retained by UAIC, is hereby DENIED
3 WITHOUT PREJUDICE for the reasons stated in the record;
4
IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED UAIC’s
5
P Motion for an Evidentiary hearing for a fraud upon the court is hereby DENIED WITHOUR
7 PREJUDICE for the reasons statéd in the record.
8 IT IS SO ORDERED.
s 7 DATED this__ day of 2019,
a 10
g
& 11
=l B DISTRICT JUDGE
N P
D= | Submitted by:
CZBS 13
w1 = 14 | ATKIN WINNER & SHERROD, LTD.
&2
zle . < ) |
< 7,
{8 o g A —
=]z 16 (i AR .
z| < |7 | MATTHEWY DOUGLAS, Esq
2 Nevada Bar No. 11371 /
> 18 || 1117 South Rancho Drjve
< Las Vegas, Nevada 89102
19 || Attorneys for Intervenor UAIC
20
21
22
23
24
25
26
27
28
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074549111 DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Auto COURT MINUTES January 22, 2019
07A549111 James Nalder

Vs

Gary Lewis
January 22, 2019 07:15 AM  Minute Order
HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 12A
COURT CLERK: Skinner, Linda
RECORDER:
REPORTER:
PARTIES PRESENT:

JOURNAL ENTRIES

Plaintiff Cheyenne Nalder filed a Motion for Summary Judgment and Relief from Order Pursuant to NRCP
60(b) on November 28, 2018. Defendant UAIC filed its Opposition and Countermotion to Stay
Proceedings Pending Appellate Ruling on December 20, 2018, Defendant UAIC filed a Motion to Dismiss
Third Party Plaintiff Lewis' Third Party Complaint on November 15, 2018. Defendant Gary Lewis filed an
Opposition and Countermotion for Summary Judgment on November 27, 2018. UAIC filed its Opposition
and Countermotion to Strike Affidavit of Lewis and/or Stay Proceedings Pending Appeliate Ruling and/or
Stay Countermotion for Summary Judgment Pursuant o NRCP 56(f). These matters were subsequently
scheduled for hearing on January 23, 2019.

After considering the pleadings and argument of counsel, the Court GRANTS UAIC's Countermation to
Stay Proceedings Pending Appellate Ruling and STAYS Plaintiff's Motion for Summary Judgment and
Relief from Order Pursuant to NRCP 60(b). Based on the hearing set on January 9, 2019, the Court finds
that the issues raised in the Plaintiff * Motion are the same as those which are currently before the Nevada
Supreme Court. Therefore, in the interest of judicial economy, the Court stays Plaintiff's motion until a
decision has been issued by the Nevada Supreme Court.

After considering the pleadings and argument of counsel, the Court GRANTS UAIC's Countermotion to
Stay Proceedings Pending Appellate Ruling and STAYS UAIC's Motion to Dismiss Third Party Plaintiff
Lewis' Third Party Complaint and STAYS Defendant Lewis' Countermotion for Summary Judgment.
Further, the Court DENIES UAIC’s Countermotion to Strike Affidavit of Lewis and DENIES UAIC's
Countermotion for Summary Judgment Pursuant to NRCP 56(f). The Court finds that, while it believes
that the ruling in the Federal Court is a final judgment and the Court would be inclined to agree that the
same issues have been dealt with in the Federal case. So, in the interest of judicial economy, the Court
stays ruling on the Motion to Dismiss and the Countermotion for Summary Judgment pending a decision
from the Ninth Circuit Court of Appeals regarding the bad faith claim,

The Court hereby VACATES the January 23, 2019 hearing. Counsel for UAIC is directed to prepare a
proposed order and to circulate it to opposing counsel for approval as to form and content before
submitting it to chambers for signature.

Law Clerk to notify the parties,

Printed Date: 1/23/2019 Page 1 of 1 Minutes Date: January 22, 2019
Prepared by: Linda Skinner
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From:
Sent:
To:
Cc:

Subject:
Attachments:

All-

Matthew Douglas

Monday, January 28, 2019 2:02 PM

Tommy Christensen, Waite, Dan R.; David Stephens; BREEN ARNTZ
thomasc@injuryhelpnow.com; breen@breen.com; 'Breen Arntz' (breenarntz@mac.com);
Dawn Hooker (dawnh@injuryhelpnow.com); Tom Winner; Victoria Hall

RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

Nalder - Proposed Order for 1-23-19 hearings.pdf; Minute Order 1-23-19 hearings.pdf

Please find attached a first proposed draft for the orders from the Motions that were set for 1-23-19 on the above-
captioned matter. This order was prepared per the Court’s minute order entered on those hearings. t have also attached
a copy of the minute order for your review.

In terms of the withdrawal of the NRCP 11 motions for sanctions, that were also originally set for that date, | have not
included them herein as they were not part of the minute order and understand they may be part of a separate
stipulation between the parties involved. If this is incorrect and you all want those withdrawals noted, | can add them.

In the meantime, please review this proposed order and let me know if you have any issues. If not, please sign on your
signature line and return the signed page to my office. | believe this order should be to the court by 2/6/19.

Thanks,

ATKIN W INNER

A NRXVADA LAW FIRM PHONE (702) 243-7000 | FAX (702) 243-7059

Matthew J. Douglas
Partner
1117 South Rancho Drive

SHERROD
. cs— LT Las Vegas, NV 89102

002161

mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTITHES) NAMED ABOVE. IF YOU ARE NOT AN
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
CHEYANNE NALDER, CASE NO.: 07A549111
DEPT. NO.: 20
Plaintiff,
Consolidated with
VS. CASE NO.: A-18-772220-C
DEPT. NO.: 20.
GARY LEWIS and DOES I through V,
inclusive,
Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,
Third Party Plaintiff,
Vs.
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.

and RESNICK & LOUIS, P.C., and DOES |
through V.,

Third Party Defendants.

ORDER ON MOTIONS FOR JANUARY 2374, 2019

This matter having been set for hearing on January 23, 2019, in Department XX, before
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the Honorable Eric Johnson, on (1) Plaintiff Nalder’s Motion for Summary Judgment and Relief
from Order Pursuant to N.R.C.P. 60(b), (2) Intervenor United Automobile Insurance Company’s
(“UAIC”) Counter-Motion to Stay Plaintiff’s Summary Judgment Pending Appeal, (3)
Intervenor UAIC’s Motion to Dismiss Third-Party Plaintiff Lewis’s Complaint (Case No. A-18-
772220-C), (4) Third-Party Plaintiff Lewis’ Counter-Motion for summary judgment on his third-
party complaint (case No. A-18-772220-C), (5) Intervenor UAIC’s counter-motions to: (a) Strike
the affidavit of Lewis for the counter-motion for summary judgment on the third-party
complaint, and/or (b) Stay said counter-motion for summary judgment and other proceedings on
the third party complaint pending Appellate ruling, and/or (c) Stay counter-Motion for summary
judgment on the third party complaint pending discovery pursuant to N.R.C.P. 56

(f); the Court having reviewed the pleadings and documents on file herein, issued a minute

order, dated January 22, 2018, which vacated the scheduled January 23, 2019 hearings on the

002163

above-noted motions and, per same minute order, the Court finds as follows:

FINDINGS OF FACT

1. That the issues of law on second certified question before the Nevada Supreme Court
in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder, and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504, are
substantially similar and/or related to issues of law in these consolidated cases;

2. That the first and second claims for relief of Plaintiff Nalder in her Complaint in case
no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
issues of law which substantially similar and/or related to issues of law on a second
certified question before the Nevada Supreme Court in James Nalder, Guardian Ad

Litem on behalf of Cheyanne Nalder, and Gary Lewis, individually v. United
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Automobile Insurance Company, case no. 70504;

. That the claims of bad faith and other extra-contractual claims alleged by third party

plaintiff Gary Lewis in his third party complaint against Intervenor UAIC, herein, in
case no. A-18-772220-C, contain issues of law which substantially similar and/or
related to issues of law on a second certified question before the Nevada Supreme
Court in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary
Lewis, individually v. United Automobile Insurance Company, case no. 70504 .

CONCLUSIONS OF LAW

. That based upon the hearings in this matter, on January 9", 2019, and, order entered

on same hearings by the court, the issues raised in Plaintiff Nalder’s Motion for
sumamry judgment are the same as those currently pending before the Nevada
Supreme Court and, accordingly, Plaintiff’s Motion will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504,

. That the issues raised in Third Party Plaintiff Lewis’ Third party complaint, and the

Motion to dismiss same third party complaint as well as the motion for summary
judgment on the third party complaint, are the same as those currently pending before
the Nevada Supreme Court and, accordingly, Third Party Plaintiff Lewis’ third party
complaint and the Motion to dismiss same third party complainat and, counter-motion
for summary judgment on same third party complaint, will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder, and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504.
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ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff Nalder’s
Motion for Summary judgment and Relief from Orders pursuant to N.R.C.P. 60 (Case No. A-18-
772220-C) is STAYED, pending further ruling by the Nevada Supreme Court in James Nalder,
Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
UAIC’s Counter-Motion to Stay Plaintiff Nalder’s Motion for summary judgment and
proceedings pending Appeal is GRANTED, because the court finds the issues raised in
Plaintiff’s Motion are the same as those currently before the Nevada Supreme Court in James
Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
United Automobile Insurance Company, case no. 70504, and Plaintiff Nalder’s Motion for
summary judgment is STAYED pending further ruling by the Nevada Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Motion to Dismiss Third Party Plaintiff Lewis’s Complaint and Third Party Plaintiff
Lewis’ Counter-Motion for Summary Judgment (Case No. A-18-772220-C) are STAYED
pending further ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on
behalf of Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance
Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Stay UAIC’s Motion to Dismiss Lewis’ Third Party Complaint and
Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and proceedings (Case No.
A-18-772220-C) pending Appeal is GRANTED, because the court finds the issues raised in said

Motions are the same as those currently before the Nevada Supreme Court in James Nalder,
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Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504, and Third Party Plaintiff Lewis’ Motion for
summary judgment and Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and
proceedings (Case No. A-18-772220-C) are STAYED pending further ruling by the Nevada
Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Strike Lewis” Affidavit for his Counter-Motion for summary
Judgment on his third-party complaint as well as UAIC’s Counter-motion for additional
discovery pursuant to N.R.C.P. 56(f) (Case No. A-18-772220-C) are DENIED WITHOUT
PREJUDICE.

IT IS SO ORDERED.

DATED this ___ day of 2019.

002166

002166

DISTRICT JUDGE
Submitted by:

ATKIN WINNER & SHERROD, LTD.

MATTHEW J. DOUGLAS, Esq.
Nevada Bar No. 11371

1117 South Rancho Drive

Las Vegas, Nevada 89102
Attorneys for Intervenor UAIC

/77

/77
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A NEVADA LAW FIRM

Approved as to Form and Content:

STEPHENS & BYWATER

David Stephens, Esq.
Nevada Bar No. 00902

3636 N. Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff, Cheyanne Nalder

E. BREEN ARNTZ, ESQ.

E. Breen Arntz, Esq.
Nevada Bar No. 03853

5545 Mountain Vista, #E
Las Vegas, Nevada 89120
Attorney for Defendant Lewis

CHRISTENSEN LAW OFFICES

Thomas Christensen, Esq.

Nevada Bar No. 2326

1000 S. Valley View Blvd.

Las Vegas, NV. 89107

Counsel for Third Party Plaintiff Lewis

LEWIS ROCA ROTHGERBER CHRISTIE, LLP

Dan R. Waite, Esq.
Nevada Bar No. 04078

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, NV. 89169

Counsel for Third Party Defendants Tindall and Resnick & Louis
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From : mdouglas@awslawyers.com

. DWaite@lrrc.com; tomchristensen@gmail.com; dstephens@sgblawfirm.com;
" breenarntz@me.com

Sent : 1/29/2019 9:42AM
Subject : RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

Thanks Dan-

Based on that dismissal, unless someone else has issue with it, | have removed your firm from the signature
page. [Accordingly, please find a revised order on the 1-23-19 motions attached.

Please let me know if anyone has any issue with this new version and, if not please sign and return your signed
copy to me by mail or scanned email copy. Please remember the order should be to the Court by 2/6/19.

Thanks,

Matthew J. Douglas

logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Waite, Dan R. <DWaite@Irrc.com>

Sent: Tuesday, January 29, 2019 7:47 AM

To: Matthew Douglas <mdouglas@awslawyers.com>; Tommy Christensen <tomchristensen@gmail.com>; David
Stephens <dstephens@sgblawfirm.com>; BREEN ARNTZ <breenarntz@me.com>

Cc: thomasc@injuryhelpnow.com; breen@breen.com; 'Breen Arntz' {breenarntz@mac.com)
<breenarntz@mac.com>; Dawn Hooker {dawnh@injuryhelpnow.com) <dawnh@injuryhelpnow.com>; Tom
Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>

Subject: RE: Nalder v. Lewis; proposed Order on Motions 1-23-19

Matt,

[im thinking since 1./m (my clients are) out of the case now, there” s no need for me to review, approve, or
sign?? BTW, you are correct about the Rule 11 motions (and my clients™ motion to dismiss that was scheduled
for hearing tomorrow); those were vacated in the Stip and Order that was e-served yesterday. Thanks,

Dan

Dan R. Waite
Partner
702.474.2638 office

702.216.6177 fax
dwaite@irrc.com
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Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

frrc.com

From: Matthew Douglas [mailto:mdouglas@awslawyers.com]

Sent: Monday, January 28, 2019 2:02 PM

To: Tommy Christensen; Waite, Dan R.; David Stephens; BREEN ARNTZ

Cc: thomasc@injuryhelpnow.com; breen@breen.com; 'Breen Arntz' (breenarntz@mac.com); Dawn Hooker
(dawnh@injuryhelpnow.com); Tom Winner; Victoria Hall

Subject: RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

[EXTERNAL]

Ali-

Please find attached a first proposed draft for the orders from the Motions that were set for 1-23-19 on the
above-captioned matter. This order was prepared per the CourtOs minute order entered on those hearings. |
have also attached a copy of the minute order for your review.

In terms of the withdrawal of the NRCP 11 motions for sanctions, that were also originally set for that date, |
have not included them herein as they were not part of the minute order and understand they may be part of a
separate stipulation between the parties involved. If this is incorrect and you all want those withdrawals noted, |
can add them.

In the meantime, please review this proposed order and let me know if you have any issues. If not, please sign
on your signature line and return the signed page to my office. | believe this order should be to the court by
2/6/19.

Thanks,

Matthew J. Douglas
{2 logoipg Partner

1117 South Rancho Drive
Las Vegas, NV 89102
PHONE {702) 243-7000 | FAX (702} 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT(IES) NAMED ABOVE. IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message or
an attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the intended recipient you
are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If you have received this
communication in error, please notify us immediately by replying to the sender. The information transmitted in this message and any attachments may
be privileged, is intended only for the personal and confidential use of the intended recipients, and is covered by the Electronic Communications Privacy
Act, 18 U.S.C. 1:2510-2521.
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From : mdouglas@awslawyers.com

. DWaite@lrrc.com; tomchristensen@gmail.com; dstephens@sgblawfirm.com;
" breenarntz@me.com

Sent : 2/05/2019 11:03AM
Subject : RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

All:

Just following up on my email of last week with the proposed order from the minute order on the 1-23-19
Motions. | have only heard from Dan Waite thus far and have removed him from the signature list as requested.

1 am attaching another copy of the proposed order hereto. As it is due to the Court tomorrow, if | do not hear
anything by close of business today 1 will assume its fine and send over as is. If you have issues/concerns, please
let me know by close of business today. If it is ok, kindly sign and email your scanned signed copy and | will send
to the court.

Thanks,

Matthew J. Douglas

rﬁ- logo.jpg Partner
1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: This EMAIL TRANSMISSION 1S ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL{S) OR ENTIT{IES) NAMED ABOVE. {F YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. If YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

From: Waite, Dan R. <DWaite@lrrc.com>

Sent: Tuesday, January 29, 2019 7:47 AM

To: Matthew Douglas <mdouglas@awslawyers.com>; Tommy Christensen <tomchristensen@gmail.com>; David
Stephens <dstephens@sgblawfirm.com>; BREEN ARNTZ <breenarntz@me.com>

Cc: thomasc@injuryheipnow.com; breen@breen.com; 'Breen Arntz' (breenarntz@mac.com)
<breenarntz@mac.com>; Dawn Hooker (dawnh@injuryhelpnow.com) <dawnh@injuryhelpnow.com>; Tom
Winner <twinner@awslawyers.com>; Victoria Hall <vhall@awslawyers.com>

Subject: RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

Matt,

- m thinking since 1L.Im (my clients are} out of the case now, there s no need for me to review, approve, or
sign?? BTW, you are correct about the Rule 11 motions (and my clients. | motion to dismiss that was scheduled
for hearing tomorrow); those were vacated in the Stip and Order that was e-served yesterday. Thanks,

Dan

Dan R. Waite
Partner
702.474.2638 office
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702.216.6177 fax
dwaite@lrrc.com

B

Lewis Roca Rothgerber Christie LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

frrc.com

From: Matthew Douglas [maiito:mdouglas@awslawyers.com]

Sent: Monday, January 28, 2019 2:02 PM

To: Tommy Christensen; Waite, Dan R.; David Stephens; BREEN ARNTZ

Cc: thomasc@injuryhelpnow.com; breen@breen.com; 'Breen Arntz' (breenarntz@mac.com); Dawn Hooker
(dawnh@injuryhelpnow.com); Tom Winner; Victoria Hall

Subject: RE: Nalder v. Lewis: proposed Order on Motions 1-23-19

[EXTERNAL]

All-

Please find attached a first proposed draft for the orders from the Motions that were set for 1-23-19 on the
above-captioned matter. This order was prepared per the Court[1s minute order entered on those hearings. |
have also attached a copy of the minute order for your review.

002173

In terms of the withdrawal of the NRCP 11 motions for sanctions, that were also originally set for that date, |
have not included them herein as they were not part of the minute order and understand they may be part of a
separate stipulation between the parties involved. If this is incorrect and you all want those withdrawals noted, |
can add them.

In the meantime, please review this proposed order and let me know if you have any issues. If not, please sign
on your signature line and return the signed page to my office. | believe this order should be to the court by
2/6/19.

Thanks,

Matthew J. Douglas
ﬁi logo.jpg Partner

1117 South Rancho Drive
Las Vegas, NV 89102
PHONE (702) 243-7000 | FAX (702) 243-7059
mdouglas@awslawyers.com
www.awslawyers.com

CONFIDENTIALITY NOTICE: THis EMAIL TRANSMISSION IS ATTORNEY CLIENT, ATTORNEY WORK PRODUCT, DISSEMINATED AND/OR PROVIDED IN CONTEMPLATION OF
POTENTIAL OR FUTURE LITIGATION, AND/OR CONFIDENTIAL INFORMATION THAT 1S INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL(S) OR ENTIT{IES) NAMED ABOVE, IF YOU ARE NOT
AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE DELETE THIS TRANSMISSION AND IMMEDIATELY NOTIFY THE SENDER OF THIS ERROR.

This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message or
an attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the intended recipient you
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada §9102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
CHEYANNE NALDER, CASE NO.: 07A549111
DEPT. NO.: 20
Plaintiff,
Consolidated with
VS. CASE NO.: A-18-772220-C
DEPT. NO.: 20.
GARY LEWIS and DOES I through V,
inclusive,
Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,
Third Party Plaintiff,

VS.

UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES |
through V.,

Third Party Defendants.

ORDER ON MOTIONS FOR JANUARY 2379, 2019

This matter having been set for hearing on January 23", 2019, in Department XX, before

Page 1 of 6
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the Honorable Eric Johnson, on (1) Plaintiff Nalder’s Motion for Summary Judgment and Relief
from Order Pursuant to N.R.C.P. 60(b), (2) Intervenor United Automobile Insurance Company’s
(“UAIC”) Counter-Motion to Stay Plaintiff’s Summary Judgment Pending Appeal, (3)
Intervenor UAIC’s Motion to Dismiss Third-Party Plaintiff Lewis’s Complaint (Case No. A-18-
772220-C), (4) Third-Party Plaintiff Lewis’ Counter-Motion for summary judgment on his third-
party complaint (case No. A-18-772220-C), (5) Intervenor UAIC’s counter-motions to: (a) Strike
the affidavit of Lewis for the counter-motion for summary judgment on the third-party
complaint, and/or (b) Stay said counter-motion for summary judgment and other proceedings on
the third party complaint pending Appellate ruling, and/or (c) Stay counter-Motion for summary
judgment on the third party complaint pending discovery pursuant to N.R.C.P. 56

(f); the Court having reviewed the pleadings and documents on file herein, issued a minute
order, dated January 22, 2018, which vacated the scheduled January 23, 2019 hearings on the
above-noted motions and, per same minute order, the Court finds as follows:

FINDINGS OF FACT

1. That the issues of law on second certified question before the Nevada Supreme Court
in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder, and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504, are
substantially similar and/or related to issues of law in these consolidated cases;

2. That the first and second claims for relief of Plaintiff Nalder in her Complaint in case
no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
issues of law which substantially similar and/or related to issues of law on a second
certified question before the Nevada Supreme Court in James Nalder, Guardian Ad

Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United

Page2 of 6
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. That the claims of bad faith and other extra-contractual claims alleged by third party

. That based upon the hearings in this matter, on January 9, 2019, and, order entered

. That the issues raised in Third Party Plaintiff Lewis’ Third party complaint, and the

002

Automobile Insurance Company, case no. 70504;

plaintiff Gary Lewis in his third party complaint against Intervenor UAIC, herein, in
case no. A-18-772220-C, contain issues of law which substantially similar and/or
related to issues of law on a second certified question before the Nevada Supreme
Court in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary
Lewis, individually v. United Automobile Insurance Company, case no. 70504 .

CONCLUSIONS OF LAW

on same hearings by the court, the issues raised in Plaintiff Nalder’s Motion for
sumamry judgment are the same as those currently pending before the Nevada
Supreme Court and, accordingly, Plaintiff’s Motion will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder, and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504;

Motion to dismiss same third party complaint as well as the motion for summary
judgment on the third party complaint, are the same as those currently pending before
the Nevada Supreme Court and, accordingly, Third Party Plaintiff Lewis’ third party
complaint and the Motion to dismiss same third party complainat and, counter-motion
for summary judgment on same third party complaint, will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504.
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ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff Nalder’s
Motion for Summary judgment and Relief from Orders pursuant to N.R.C.P. 60 (Case No. A-18-
772220-C) is STAYED, pending further ruling by the Nevada Supreme Court in James Nalder,
Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
UAIC’s Counter-Motion to Stay Plaintiff Nalder’s Motion for summary judgrﬁent and
proceedings pending Appeal is GRANTED, because the court finds the issues raised in
Plaintiff’s Motion are the same as those currently before the Nevada Supreme Court in James
Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
United Automobile Insurance Company, case no. 70504, and Plaintiff Nalder’s Motion for
summary judgment is STAYED pending further ruling by the Nevada Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Motion to Dismiss Third Party Plaintiff Lewis’s Complaint and Third Party Plaintiff
Lewis’ Counter-Motion for Summary Judgment (Case No. A-18-772220-C) are STAYED
pending further ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on
behalf of Cheyanne Nalder, and Gary Lewis, individually v. United Automobile Insurance
Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Stay UAIC’s Motion to Dismiss Lewis’ Third Party Complaint and
Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and proceedings (Case No.
A-18-772220-C) pending Appeal is GRANTED, because the court finds the issues raised in said

Motions are the same as those currently before the Nevada Supreme Court in James Nalder,
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Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504, and Third Party Plaintiff Lewis’ Motion for
summary judgment and Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and
proceedings (Case No. A-18-772220-C) are STAYED pending further ruling by the Nevada
Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Strike Lewis’ Affidavit for his Counter-Motion for summary
Judgment on his third-party complaint as well as UAIC’s Counter-motion for additional
discovery pursuant to N.R.C.P. 56(f) (Case No. A-18-772220-C) are DENIED WITHOUT
PREJUDICE.

IT IS SO ORDERED.

DATED this __ day of 20109.

002178

DISTRICT JUDGE
Submitted by:

ATKIN WINNER & SHERROD, LTD.

MATTHEW J. DOUGLAS, Esq.
Nevada Bar No. 11371

1117 South Rancho Drive

Las Vegas, Nevada 89102
Attorneys for Intervenor UAIC

/77

/77
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Approved as to Form and Content:

STEPHENS & BYWATER
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David Stephens, Esq.
Nevada Bar No. 00902

3636 N. Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff, Cheyanne Nalder

E. BREEN ARNTZ, ESQ.

E. Breen Arntz, Esq.
Nevada Bar No. 03853

5545 Mountain Vista, #E
Las Vegas, Nevada 89120
Attorney for Defendant Lewis

CHRISTENSEN LAW OFFICES

002179

Thomas Christensen, Esq.

Nevada Bar No. 2326

1000 S. Valley View Blvd.

Las Vegas, NV. 89107

Counsel for Third Party Plaintiff Lewis

Revised Order on 1-23-19 Motions

Page 6 of 6
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February 6, 2019

Via Facsimile to Courtroom 12A (Dept, 20):
The Honorable Eric Johnson

Eighth Judicial District Court

Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Re: Nalder v Lewis, Lewis v UAIC; Case No,. A07A549111 consolidated with
A-18-772220-C

Your Honor:

Please review the attached proposed Order on the motions of the January 23, 2019
hearing for the above referenced matter. All counsel has had an opportunity to review the
Order and have made no objections.

on94-0.4
UO0ZI0XL

As such, it is requested that the court consider UAIC’s proposed order for the Order on
all motions heard on January 23, 2019, pursuant to your ruling at that hearing.

Thank you for your attention. We will await the Court’s determination.
Sincerely,
ATKIN WINNER & SH oD

AT -

Matthew J. Douglas

MJD

cc

Counsel for all parties of record, Via Email Only,

Thomas  Christensen  at  thomasc@injuryhelpnow.com & Dawn  Hooker at
dawnh@injuryhelpnow.com: Breen Arntz at breen@breen.com & breenarntz@mac.com;
Randall Tindall at rtindall@rlattorneys.com; David Stephens at dstephens@sgblaw.com; Dan
Waite (dwaite@lrrc.com)

1119705.D0OCX
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY,NEVADA

CHEYANNE NALDER, CASE NO.: 07A549111
DEPT. NO.: 20
Plaintiff,
Consolidated with
vs. CASE NO.: A-18-772220-C
DEPT. NO.: 20.
GARY LEWIS and DOES I through V,
inclusive,
Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,
Third Party Plaintiff,
Vs.

UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES 1
through V.,

Third Party Defendants.

ORDER ON MOTIONS FOR JANUARY 23", 2019

This matter having been set for hearing on January 23" 2019, in Department XX, before

Page 1 of 5
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the Honorable Eric Johnson, on (1) Plaintiff Nalder’s Motion for Summary Judgment and Relief

from Order Pursuant to N.R.C.P. 60(b), (2) Intervenor United Automobile Insurance Company’s
(“UAIC”) Counter-Motion to Stay Plaintiff’s Summary Judgment Pending Appeal, (3)

Intervenor UAIC’s Motion to Dismiss Third-Party Plaintiff Lewis’s Complaint (Case No. A-18-
772220-C), (4) Third-Party Plaintiff Lewis’ Counter-Motion for summary judgment on his third- .
party complaint (case No. A-18-772220-C), (5) Intervenor UAIC’s counter-motions to: (a) Strike
the affidavit of Lewis for the counter-motion for summary judgment on the third-party

complaint, and/or (b) Stay said counter-motion for summary judgment and other proceedings on
the third party complaint pending Appellate ruling, and/or (¢) Stay counter-Motion for summary
judgment on the third party complaint pending discovery pursuant to N.R.C.P. 56

(D); the Court having reviewed the pleadings and documents on file herein, issued a minute

order, dated January 22, 2018, which vacated the scheduled January 23, 2019 hearings on the

above-noted motions and, per same minute order, the Court finds as follows:

002183

FINDINGS OF FACT

1. That the issues of law on second certified question before the Nevada Supreme Court
in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis,
individually v. United Automobile Insurance Company, case no. 70504, are
substantially similar and/or related to issues of law in these consolidated cases;

2. That the first and second claims for relief of Plaintiff Naldell in her Complaint in case
no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
entered in case no. 07A549111 and seeking Declaratory relief, respectively, contain
issues of law which substantially similar and/or related to issues of law on a second
certified question before the Nevada Supreme Court in James Nalder, Guardian Ad

Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
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Automobile Insurance Company, case no. 70504;

. That the claims of bad faith and other extra-contractual claims alleged by third party

plaintiff Gary Lewis in his third party complaint against Intervenor UAIC, herein, in
case no. A-18-772220-C, contain issues of law which substantially similar and/or
related to issues of law on a second certified question before the Nevada Supreme
Court in James Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary
Lewis, individually v. United Automobile Insurance Company, case no. 70504 .

CONCLUSIONS OF LAW

. That based upon the hearings in this matter, on January ot 2019, and, order entered

on same hearings by the court, the issues raised in Plaintiff Nalder’s Motion for
sumamry judgment are the same as those cwrently pending before the Nevada
Supreme Court and, accordingly, Plaintiff’s Motion will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504,

. That the issues raised in Third Party Plaintiff Lewis’ Third party complaint, and the

Motion to dismiss same third party complaint as well as the motion for summary
judgment on the third party complaint, are the same as those currently pending before
the Nevada Supreme Court and, accordingly, Third Party Plaintiff Lewis’ third party
complaint and the Motion to dismiss same third party complainat and, counter-motion
for summary judgment on same third party complaint, will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504,

Page 3 of 5

184

002184

002184



G8T200

LYD

A TKIN W INNER &S HERROD

A NEVADA LAW FIRM

= e e

0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff Nalder’s
Motion for Summary judgment and Relief from Orders pursuant to N.R.C.P. 60 (Case No. A-18-
772220-C) is STAYED, pending further ruling by the Nevada Supreme Court in James Nalder,
Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
UAIC’s Counter-Motion to Stay Plaintiff Nalder’s Motion for summary judgment and
proceedings pending Appeal is GRANTED, because the court finds the issues raised in
Plaintiff’s Motion are the same as those currently before the Nevada Supreme Court in James
Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
United Automobile Insurance Company, case no. 70504, and Plaintiff Nalder’s Motion for
summary judgment is STAYED pending further ruling by the Nevada Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Motion to Dismiss Third Party Plaintiff Lewis’s Complaint and Third Party Plaintiff
Lewis’ Counter-Motion for Summary Judgment (Case No. A-18-772220-C) are STAYED
pending further ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on
behalf of Cheyanne Nalder, and Gary Lewis, individually v. United Automobile Insurance
Company, case no. 70504; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Stay UAIC’s Motion to Dismiss Lewis’ Third Party Complaint and
Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and proceedings (Case No.
A-18-772220-C) pending Appeal is GRANTED, because the court finds the issues raised in said

Motions are the same as those currently before the Nevada Supreme Court in James Nalder,
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Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
Automobile Insurance Company, case no. 70504, and Third Party Plaintiff Lewis’ Motion for
summary judgment and Third Party Plaintiff Lewis” Counter-Motion for summary judgment and
proceedings (Case No. A-18-772220-C) are STAYED pending further ruling by the Nevada
Supreme Court; and

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
UAIC’s Counter-Motion to Strike Lewis’ Affidavit for his Counter-Motion for summary
Judgment on his third-party complaint as well as UAIC’s Counter-motion for additional
discovery pursuant to N.R.CP. 56(f) (Case No. A-18-772220-C) are DENIED WITHOUT
PREJUDICE.

IT IS SO ORDERED.

DATED this ___day of 2019.

002186

002186

DISTRICT JUDGE
Submitted by:

ATKIN WINNER & SHERROD, LTD.

MATTHEW J. DOUGLAS, Esq.
Nevada Bar No. 11371

1117 South Rancho Drive

Las Vegas, Nevada 89102
Attorneys for Intervenor UAIC

CASENO.: 07A549111
DEPT. NO.: 20

Consolidated with

CASE NO.: A-18-772220-C
DEPT. NO.: 20

Page 5 of 5
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NEO -
MATTHEW J. DOUGLAS
Nevada Bar No. 11371

Electronically Filed
2/15/2019 11:17 AM
Steven D. Grierson

CLERK OF THE COU
A AN ? '

002188

ATKIN WINNER & SHERROD
3 i 1117 South Rancho Drive
Las Vegas, Nevada 89102
4 || Phone (702) 243-7000
Facsimile (702) 243-7059
5 || mdouglas@awslawyers.com
6 || Attorneys for Intervenor United Automobile Insurance Company
7 EIGHTH JUDICIAL DISTRICT COURT
8 CLARK COUNTY,NEVADA
. 9
& CHEYANNE NALDER, CASE NO.: 07A549111
a 10 DEPT. NO.: XX
g Plaintiff,
o 11 Consolidated with
ol VS. CASE NO.: A-18-772220-C
p e 12 DEPT. NO.: XX
Ny = GARY LEWIS and DOES I through V,
(‘5 z 13 || inclusive, ' NOTICE OF ENTRY OF ORDER ON
< MOTIONS HEARD ON JANUARY 9, 2019
% < 14 Defendants,
Z < 15
g o 16 UNITED AUTOMOBILE INSURANCE
< COMPANY,
Z 17
4 Intervenor.
jz 18
19 1 GARY LEWIS,
20
Third Party Plaintiff,
21
vS.
22
5 UNITED AUTOMOBILE INSURANCE
3 | COMPANY, RANDALL TINDALL,
24 ESQ. and RESNICK & LOUIS, P.C., and
DOES I through V.,
25
Third Party Defendants.
26
57 TO ALL PARTIES AND THEIR COUNSEL OF RECORD:
28 f
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PLEASE TAKE NOTICE that the attached ORDER ON MOTIONS HEARD ON

002189

002189

2 | JANUARY 9, 2019 was entered by the Court on the 14" day of February 2019.
3 DATED this 15" day of February 2019.
4
s ATKIN WINNER & SHERROD
6
7 W #:414%
Matthey/ J. Ioduglas I
8 Nevada Bar No.11371
1117 South Rancho Drive
o 9 Las Vegas, Nevada 89102
At Attorneys for Intervenor UNITED AUTOMOBILE
o) 10 INSURANCE COMPANY
41
£, 11
=] I
=l Y
N w
,:d g 13
< -
- el - ;
%1 < 14 :
A
2 N |
-t a ]
g z 16 l
<
Z 17 |
> |
< 18 |
19
20
21
22
23
24
25
26
27
28
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1 CERTIFICATE OF SERVICE
2
I certify that on this 15" day of February, the foregoing NOTICE OF ENTRY ORDER
3
ON MOTIONS HEARD ON JANUARY 9,2019 was served on the following by:
4
[XX] BY WIZNET pursuant to NEFR 9 this document(s) was electronically served
5
through Odyssey CM/ECF for the above-entitled case to all the parties on the Service List
6
maintained on Odyssey’s website for this case on the date specified.
7
David Stephens, Esq. Thomas Christensen, Esq.
8 || STEPHENS & BYWATER, P.C. CHRISTENSEN LAW OFFICES
3636 North Rancho Drive 1000 S. Valley View Blvd.
. 9 || Las Vegas, NV 89130 Las Vegas, NV. 89107
a 5 Attorney for Plaintiff Counsel for Third Party Plaintiff Lewis
10
8 Breen Arntz, Esq. Randall Tinglall, Esq.
& 11 || 5545 S. Mountain Vista St. Suite F Carissa Christensen, Esq.
T | Ry | L Veeas, BV 89120 8925 West Kussel Road Suite 220
o) o ; est Russe ite
nl: Additional Attorney for Defendant Lewis Las Vegas, NV 89148
(‘5 g 13 Attorney for Defendant Lewis
<
1”14 || Daniel Polsenberg, Esq.
= I LEWIS ROCA ROTHGERBER
Zz 1 < 15 || CHRISTIE, LLP
—p 3993 Howard Hughes Pkwy., Suite 600
g z 16 || Las Vegas, NV. 89169
< Counsel for Third-Party Defendants
E 17 | Tindal and Resnick & Louis
¥/
> 18
< 19 An employee of ATKIN WINNER & SHERRO
20
21
22
23
24
25
26
27
28
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20 ~3 O

ORDR .

MATTHEW J, DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Lag Vepas, Nevada 89102,
Phone (702) 243-7000
Facgiinile (702) 243-7059
indtuls@asslavas o

No. 1944 P 3/8

Electronically Filed
2/14/2019 3:41 PM
Steven D. Grierson

CLER? OF THE COUE ’:

Atiorigys foi: Inteiveiior United Atoniobile Insuidnce Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNI'Y, REVADA

CHEYANNE NALDER,
Plaintidf,

CASE NO).; 07AS49111
DEPT. NGO 20

Consplidaied with

002191

A NEVAPA LAW FIRMK

A TKIN W'INNEIE&SHERROU

VS: CASE NO.; A-18-772220-C
2] N DEPT. NO.: 20.
AR Y EEWAS d DOES Through™V;

25
27
28

mclusive,

Deéfendaits,

UNITED AUTOMOBILE INSURANCE
COMPANY,

[nteivenor,

Third Party Platixtiff,
3

UNITED AUTOMOBILE TNSURANCE

COMPANY, RANDALL TINDALL, ES0Q.
and RESNICK & LOUIS, $.C,, and DOES |

flitough V.,

Thivd Parly Delendants.

ORDER-ON MOTIONS HEARD JANUARY 9% 2019

This matter havitig come on for hearing on Tanvary 9“‘; 2019, in Departnrent XX, before
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e

10
11
12

the Honorable Eric Johnson, on (1) Third Party Plaintiff Lewis® Motion for Relief from Orders
and Joinder i Motions for Relief froma Orders on Order Shortening Time, (2) Tutervenor United

Autoinebile Inswan¢e Company’s (“UATC?) Counter-Motian to Stay Periding Appeal, (3)

Intervenor UAIC’s Motion to. Dismiiss Plaintiff™s Complaint (Case No. A-18-772220-C), (4)

Disiniss filed in case No. A-18-772220-C and case no. 07A549111 and Defendants Towis’

Motions for Relief from fudgment pursuant to N.R.C.P, 60 in cass No. A-18-772220-C and case

no. 07A549111; (5) Defendant Lewis Motions to Dismiss (through Randall Tindall, Bsq.) filed in
case No. A-18-772220-C and case 116. 07A549111 and Defendants Lewis’ Motions for Relief

from Judgrent pursuant to N.R.C.P. 60 in case No. A-18-772220-C and cdse nio. 07TASA9111;

fsiniss (throuoh Randall
A% | = o

002192

A NBEVADA LAW [FIRM

ATk W IIN.NER.&S.HERRQD

13
14
k5
16
17
1%
19
20

&) TJAIC’ s Oral Motion to Continue Deft

Tindell, Esq.):filed in casé No. A-18-772220-C and case no. 07A549111 and Defendants Lewis®

upon the court; Plaintiff appearing through her counse] of record David Stephens; Esq. of
Stephens & Bytwater, and Defendant Lewis appearing through his counsel of reeord, Breen
Ariitz, Esq., Inteiverior/Thitd Party Defendant UAIC. appearing through its counsel of record,
‘Thomas E. Winner, Esg. & Matthew J. Douglas, Esq. of the T.avw Firin. of Atidn Winney and
Sherrod, Third Party Plaintiff ewis appearing through his coansel of fecord Thoinas
Clitistensen, Esq. of The Christensen Law Offices, and Thitd Parly Defendants Randall Tindall
and Resiiick & Louis P.C, appcm'ing through their Coumsel of ecord Dan R. Waite, Esq. of

on file herein, and consideration given to-hearing at oral argunient, finds as follows:

it

Page 2 of' 6
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That the issues of law on sccond certified question before the Nevada Supreme Court

in James Nalder, Guardian Ad Litem on behalf of Cheymnme Nalder; and Gary Lewis;

individually v. United Automobile Insurance Compary, case no. 70504, ate

. "That the first and second claims Tor relief of Plaintiff Nalder in her Complaint in.case

4 0021%3

Page3 of 6

002193

8 1o, A-18-772220-C, herein, seeking o new judginient on her ox‘ig’ihlaljudgn‘zcm;
94 entered in ase 110. 0745491 11 and seeking Declaratory relief, respectively, contain
8 oy fssties of law which substaniially simila: snd/or felated fo issues of law oft 4 sesond
g o N ccrlified question before the Nevada Supreme Cowrt inJames Nalder, Guerdian Ad i
g): ’E 1>2 Litem-on-behalf of Cheyvarme Nalder;- and Gary Lewis, individually-v.-United.
;‘5; 12 Automobile Insuranceé Company, case no, 7050.4;’ ‘
g E 15 : 3. That the 1hird claim for xelief of Plaintiff Nalder in hexr Complaint in case no. A-18-
§ E 16 , 772220-C, herein, seeking general and special damages relafed to 2 July 2097
é ® 17 automobile accident have bieen previously litigated or, could have been Lifigated, in
2 18 Yer aripinal action, Case no. 074549111, herein;
19 4, Tlils ¢ase i$ uriusual but the Cotirt-does not find any unethical beligvior by eithies Mr,
j(: Christensen oF Mr. Arnfz.
. 2 CONCLUSIONS OF LAW
23 1. Pursuant-to N.R.C.P. 24 and N.R.S. 12.130 UAIC has a shown right and intetest {o:
24 intervene in (hese malters;
25 2. 'That the third claim for relief of Plaintiff Nalder in her Complaint in case-no. A-18-
26 772220-C, hersin;, seelking general and special damages. related to the July 2007
ZZ antomobile accident are: preeluded as same have been previously litigated ar, could
28
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002194

1 have been previously liligafed in Case No. 074549111, heiein, pursuant to the factor
2 as sct forth Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054-55, 194 P.3d
3 709,713 (2008).
+ 3. That the first claim for relief of Plaintiff Naldeér in her Complaint in case no. A-18-
j 772220-C, herein, seeking a new judgment on her original 2007 judgment from case
v no. 074349111 is not a valid cause of aclion and the Court would dismiss same under
R the Medina decision,. but based vpon the request of Counsel for Plaintiff David
9 Stephens, Plaintiff’s first claim for relief will be stayed pending decision in James
8 10 Naldes, Guardian. 4d Litem on behalf of Chevanite Nalder: and Gary Lewis,
g 5 4 individuallyv. Uniited Automobile Tnsurince Company, easeno, T0504;
o ORDER
9 CEBEK
5‘ g “ IT IS HEREBY ORDERED, ADJUBGED AND DECREED fhat Third Party Plaintiff
% é - Lewis* Motion for Relief fiom Orders and Jolnder inall other Motions For-Relief from Orders on
§ 5.'% - Order Shoitenhig Tine, as well as Plaintiff Nalder's Motion for Relief from Orders, are
E < i7 DINIED, for the feasons stated in the record; and,
E% 18 IT IS HERERY FURTHER ORDERED; ADJUDGED AND DECREED Intervenor’s
< 19 ] TAIC"s Counter-Malion o Stay Pending Appeal is GRANTED, for thei réasons stated in the
99 1 tecord, and Plaintiff Nalder’s fitst and second claims-for relief in her Complaint:in case no. A-
21 || 18-772220-C, hetein, (claim 1) schmg anew judgment on her original judgment eotered in case.
22 no,- 074549111 and, (claim 2) seeking Declaratory relief, respectively, are STAYED pending
- s furthetr tling by the Nevada Supreme Cowt in James Naider, Guardian.Ad Litenon behnlfof
j: Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance Company, cose
2 6 16.. 705045 and
27 | HY
28
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{ ITISHEREBY FURTHER ORDERER, ABJUDGED AND DECREED Tnitervenor
2 || UAIC’s Metion to Dismiss Plaintifl”s Complaint {Casc No., A-18-772220-C) is GRANTED IN
3| pART and DEFERRED IN PART, such that Plaintiff Nalder's third claim for relief in her
’ Coniplaint it case ho. A-18-772220-C, herefn, (claim 3) seeking general and special damages
2 : rolated ta-and arising from the July 2007 antomobile accident, i DISMISSED, but ruling on the
7 " Motion to: Dismiss. Plaintiff Nalder's first and second clainis for relief in Lier Complaint in case
g || ne. A-18-772220-C, herein, seeking a new judgment on her original judgment, entered in-case
9 || mo. 07A549111 and secking Declavatory relief, respectively, are DEFERRED pending further
_ 8 10 riling by the Nevada Supreme Court in James Nalder, Guardian 4d Litem or behaif of-
:’53 § M Cheyenne Nalder; and Gary Lewis, individually v; United Automebile Insurance Company, case
% il I 504
(‘5 s 13
oy % 14 I'T IS HERERY FURTHER ORDERED, ADJUDGED AND DECREED that
;ZJ é 15 || Defendant Lewis: (through Breen Arntz, Est.) WITHDRAWALS of Defendant Lewis’ Motions
§ E_: 16 . to Digmiss filed in case No. A-18-772220-C: as well as cuse no; 07AS49111 and Defendants
'E | 17 :. Lewis® Motions for Relief from Judgment pursuant to N.R.C.P. 60 in case No. A-18-772220-C
; B as well as case o, 07AS49111 (filed by Randall Tindall, Esq.) ave hereby WITHDRAWN;
19 ITISHEREBY FURTHER ORDERED, ABJURGED AND DECREED that
j(l) Deferidunt Lewis Mofions (o Dismiss Tiled in.case No. A-18-772220-C as well as-case o,
;2 074549111 and Defendants Lewis’ Motions for Relief fiom Judgment pursuant to N.-R.C.P. 60
23 || incase No. A-18-772220-C as well as case 1o, 07AS49111 (thiougli Randall. Tindall, Esq.) ate
24 | all hereby STRICKEN per WITHDRAWAL by Counsel for Lewis, Breen Arntz, Esq.;
25 ) TL IS BERERY FURTHER ORDERED, ADJUDGED AND DECREED that UAICs
2% Oral Motion to Continue Defendant Liewis” Motions to Dismiss filed incase Mo, A-18-772220-C
2T 1 as well as case no: 074549111 and Defendants Lewis’ Motions for Relief {rom Judgment
28
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e
L)

Reridall Tindall, Bsq.) pending new counsel io be retained by UAIC, is horeby DENIED
WITHQUT PREJUDICE for the reasons stated in the reeotd;

ITIS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED UAIC™s
Motion for-an Evidentiary hearing for a fraud upon the court is hersby DENIED WITHOUR
PREJUDICE for the reasons stated.inthe record.

ITIS SO ORDERED.

DATED: this LLdaynf_/%ﬁ/WﬂN 2019,

DISIRICT JUDGK
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MATTHEWY DOUGLAS, Esq.

Nevyada Bai-No. 11371 #

1117 South Rancho Drjve

Las Vegas, Névada 89102
Attgrneys for itervenor UAIC
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A TKIN W INNER &S HERROD

A NEVADA LAW FIRM

NEO

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Electronically Filed
2/156/2019 11:17 AM
Steven D. Grierson

CLER@ OF THE COUEE
g o

Attorneys for Intervenor United Automobile Insurance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,
vS.

GARY LEWIS and DOES I through V,
inclusive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,

Third Party Plaintiff,
VS.
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL,
ESQ. and RESNICK & LOUIS, P.C., and
DOES I through V.,

Third Party Defendants.

CASE NO.: 07A549111
DEPT. NO.: XX

Consolidated with
CASE NO.: A-18-772220-C
DEPT. NO.: XX

NOTICE OF ENTRY OF ORDER ON
MOTIONS HEARD ON JANUARY 23, 2019

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

Page 1 of 3
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A NEVADA LAW FIRM

10
11
12
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14

15
16
17
18
19
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21
22
23
24
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26
27
28

00%199

PLEASE TAKE NOTICE that the attached ORDER ON MOTIONS HEARD ON
JANUARY 23, 2019 was entered by the Court on the 14" day of February 2019.
DATED this 15" day of February 2019.

ATKIN WINNER & SHERROD

Yy MApust “é’flqz/m

Mattheft J. Bduglas

Nevada Bar No.11371

1117 South Rancho Drive

Las Vegas, Nevada 89102

Attorneys for Intervenor UNITED AUTOMOBILE
INSURANCE COMPANY

002199
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15
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18
19
20
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25
26
27
28

OO%

CERTIFICATE OF SERVICE

I certify that on this 15" day of February, the foregoing NOTICE OF ENTRY ORDER

ON MOTIONS HEARD ON JANUARY 23, 2019 was served on the following by:

[XX] BY WIZNET pursuant to NEFR 9 this document(s) was electronically served

through Odyssey CM/ECF for the above-entitled case to all the parties on the Service List

maintained on Odyssey’s website for this case on the date specified.

David Stephens, Esq.
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, NV 89130

Attorney for Plaintiff

Breen Arntz, Esq.

5545 S. Mountain Vista St. Suite F

Las Vegas, NV 89120

Additional Attorney for Defendant Lewis

Daniel Polsenberg, Esq.

LEWIS ROCA ROTHGERBER
CHRISTIE, LLP

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, NV. 89169

Counsel for Third-Party Defendants
Tindal and Resnick & Louis

Thomas Christensen, Esq.
CHRISTENSEN LAW OFFICES
1000 S. Valley View Blvd.

Las Vegas, NV. 89107

Counsel for Third Party Plaintiff Lewis

Randall Tindall, Esq.

Carissa Christensen, Esq.
RESNICK & LOUIS, P.C.

8925 West Russell Road Suite 220
Las Vegas, NV 89148 ,
Attorney for Defendant Lewis

A —H (T

An empld§ee of ATKIN WINNER & SHE@TQ)
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A TKIN WINNER L. SHERROD

A NEVADA LAW FIERM

ORDR

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancha Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimule (702) 243-7059
mdouplasf@awslawyers.com

No. 2049 P 3/7

Electronically Filed
2/14/2019 3:41 PM
Steven D. Grierson

CLERE OF THE COUE!

Attorneys for Intervenor United Auiomobile mnsirance Company

EIGHTH JUDICIAL DISTRICT COURT

CLARI COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff]
V8.

GARY LEWIS and DOES [ through V,
inclusive,

Defendants,

CASE NO.: 07A549111
DEPT, NO.: 20

Consolidated with
CASENO.: A-18-772220-C
DEPT. NO.: 20.

UNITED AUTOMOBILE INSURANCE
COMPANY,

Intervenor.

GARY LEWIS,
Third Parly Plaintiff,
VS,

UNITED AUTOMOBILE INSURANCE

COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & 1.OUIS, P.C., and DOES |

through V.,

Third Party Defendants,

ORDER ON MOTIONS FOR JANUARY 23", 2019

This matter having been set for hearing on January 23", 2019, in Department XX, before

Page 1 of 5
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1 || the Honorable Eric Tohnson, on (1) Plaintiff Nalder’s Motion for Summary Judglﬁent and Relief
2 I fom Order Pursvant to N.R.C.P. 60(b), (2) Intervenor United Automobile Insurance Company’s
3 (“UAIC”) Counter-Motion to Stay Plaintiff’s Summary Judgment Pending Appeal, (3)
! Intervenor UAIC’s Motion to Dismiss Third-Party PlainGff Lewis’s Complaint (Case No. A-18-
Z 712220-C), (4) Third-Party Plaintiff Lewis” Counter-Motion for summary judgment on his third- .
7 party complaint (case No. A-18-772220-C), (5) Intervenor UAIC’s counter-motions to: (a) Strike
g | the affidavit of Lewis for the counter-motion for summary judgment on the third-party
. 9 I complaint, and/or (b) Stay said counter-motion for summary judgment and other procecdings on
8 1011 the third party complaint pending Appellate ruling, and/or (¢) Stay counter-Motion for summary
% 5§ ! judgment on the third party complaint pending discovery pursuant to N.R.C.P. 56
UJF ; z (f); the Court having reviewed the pleadings and documents on file herein, issued a minute
g é 1 order, dated January 22, 2018, which vacated the scheduled January 23, 2019 hearings on the
% 5 15 above-noted motions and, per same minute order, the Court finds as follows:
g E 16 FINDINGS OF FACT
5 ) 17 1. That the issues of law on second certified question before the Nevada Supreme Court
:: 18 inJames Nalder, Guardian Ad Litem on behulf of Cheyanne Nalder; and Gary Lewis,
19 individually v. United Automobile Insurance Company, case no. 70504, are
z(]) substantially similar and/or related to issues of law in these consolidated cases;
) 2. That the first and second claims for relief of Plaintiff Naldcnz in her Complaint in case
23 no. A-18-772220-C, herein, seeking a new judgment on her original judgment,
24 entered in case no. 07A549111 and seeking Declaratory relicf] respectively, contain
25 issues of law which substantially similar and/or related to issues of law on a second
26 certified question before the Nevada Supreme Court in James Nalder, Guardian Ad
27 Litem on behalf of Cheyarne Nalder; and Gary Lewis, individually v. United
28

Page 2 of 5

002202

002202

002202



€02¢00

Feb. 6.2019 11:09AM

A TxIN W INNER &S HERROD

A NEVADA LAW FIRM

iy

(=) S )

10
11
12

14
15
16
17
18

20
21
22
23
24
25
26
27
28

Atkin Winner & Sherrod No. 2049 P, 5/

Automobile Insurance Company, case no. 70504;

. That the claims of bad faith and other exira-contractual claims alleged by third party

plaintiff Gary Lewis in his third party complaint against Intervenor UAIC, herein, in
case no. A-18-772220-C, contain issues of law which substantially similar and/or
related to issues of law on a second certified question hefore the Nevada Supreme
Coutt in James Nalder, Guardian Ad Litem on behalf of Cheyarnne Nalder; and Gary
Lewis, individually v. United Automobile Insurance Company, case no. 70504 .

CONCLUSIONS OF LAW

. That based upon the hearings in this matter, on January 9" 2019, and, order entered

on same hearings by the comt, the issues raised in Plaintiff Nalder's Motion for
sumanry judgment are the same as those currently pending before the Nevada
Supreme Court and, accordingly, Plaintiff’s Motion will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. United Automobile Insurance

Company, case no. 70504;

. That the issues raised in Third Party Plaintiff Lewis® Third party complaint, and the

Motion to dismiss same third party complainl as well as the motion for summary
judgment on the third party complaint, are the same as those currently pending before
the Nevada Supreme Court and, accordingly, Third Party Plaintiff Lewis’ third party
complaint and the Motion (o dismiss same third party complainat and, counter-motion
for summary judgment on same third party complaint, will be stayed, in the interest of
judicial economy, pending decision in James Nalder, Guardian Ad Litem on behalf of
Cheyanne Nalder; and Gary Lewis, individually v. Uniled Automobile Insurance

Company, case no. 70504,

Page3 of 5
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1 ORDIR
2 ITIS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff Nalder’s
3 Motion for Summary judgment and Relief from Orders pursuant to N.R.C.P. 60 (Case No. A-18-
! 712220-C) is STAYED, pending further ruling by the Nevada Supreme Cowit in James Nalder,
Z Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
7 Automobile Insurance Company, case no. 70504 and
8 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor’s
9§ UAIC’s Counter-Motion to Stay Plaintiff Nalder’s Motion for summary judgment and
10 proceedings pending Appeal is GRANTED, because the courl finds the issues raised in
1 Plaintiff’s Motion are the same as those currently before the Nevada Supreme Court in James
i Nalder, Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v.
14 United Automobile nsurance Company, case no. 70504, and Plaintiff Nalder’s Motion for
{5 || summary judgment is STAYED pending further ruling by the Nevada Supreme Court; and
16 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
17 || UAIC’s Motion to Dismiss Third Party Plaintiff Lewis’s Complaint and Third Party Plaintiff
18 1 Lewis® Counter-Motion for Summary Judpment (Case No. A-18-772220-C) sre STAYED
19 pending {urther ruling by the Nevada Supreme Court in James Nalder, Guardian Ad Litem on
2(1) behalf of Cheycome Nalder; and Gary Lewis, individually v. United Automobile Insurance
2 Company, case no, 70504; and
23 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
24 | UAIC’s Counter-Motion to Stay UAIC’s Motion to Dismiss Lewis® Third Party Complaint and
25 || Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and proceedings (Case No.
26 A-18-772220-C) pending Appeal is GRANTED, because the court finds the issues raised in said
77 Motions are the same as those currently before the Nevada Supreme Court inJames Nalder,
28
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6. 2019 11:10AM Atkin Winner & Sherrod No. 2049 P, 7/7
1 || Guardian Ad Litem on behalf of Cheyanne Nalder; and Gary Lewis, individually v. United
2 Automobile Insurance Company, case no, 70504, and Third Party Plaintiff Lewis’ Motion for
3 summary judgment and Third Party Plaintiff Lewis’ Counter-Motion for summary judgment and
4
proceedings (Case No. A-18-772220-C) are STAYED pending further ruling by the Nevada
5
¢ Supreme Courl; and
7 [T IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED Intervenor
g fI UAIC’s Counter-Motion to Strike Lewis’ Affidavit for his Counter-Motion for summary
9 | Judgment on his third-party complaint as well as UAIC’s Counter-motion for additional
10| discovery pursuant to N.R.C.P. 56(f) (Case No. A-18-772220-C) are DENIED WITHOUT
” 1 PREJUDICE,
%12
2 IT IS SO ORDERED.
= 13
< R
SR DATED this //_day of LEBRURY. 09
<
=Y
< 15
S
nt .
z 16
<
17 DISTRICT JUYGE S
18 | Submitted by: ERIC JOHNSON
19 ATKIN WINNEB& SMERROD, LTD,
21 E Y, ,. —
MATTHEW J. DOUELAS, Esq.
22 | Nevada Bar No. 113
1117 South Rancho Drive
23 |l Las Vegas, Nevada 89102
24 Attorneys Jor Intervenor UAIC
25 CASENO.: 07A549111
DEPT. NO.: 20
26
Consolidated with
27 CASE NO.: A-18-772220-C
DEPT. NO.: 20
28
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L. ROUTING STATEMENT

This matter involves a question of law certified by the Ninth Circuit Court of
Appeals and is, therefore, presumptively retained by the Supreme Court of Nevada
pursuant to NRAP 17(a)(7).
II. JURISDICTIONAL STANDARD FOR CERTIFICATION

On December 27, 2017, the Ninth Circuit Court of Appeals asked this Court
to answer a second certified question:

Under Nevada law, if a plaintiff has filed suit against an insurer seeking
damages based on a separate judgment against its insured, does the

insurer’s liability expire when the statute of limitations on the judgment
runs, notwithstanding that the suit was filed within the six-year life of
the judgment?

002212

Nalder v. United Auto. Ins. Co., 878 F.3d 754 (9th Cir. 2017).

Pursuant to the second certification order, no other issues are before this
Court. On February 23, 2018, this Court issued its Order Accepting Second Certified
Question, but rephrased the question as permitted by the Ninth Circuit:

In an action against an insurer for breach of the duty to defend its

insured, can the plaintiff continue to seek consequential damages in the

amount of a default judgment obtained against the insured when the
judgment against the insured was not renewed and the time for doing

so expired while the action against the insurer was pending?

The Supreme Court of Nevada may answer questions of law certified to it by

a United States Court of Appeals when requested by the certifying court. Nev. R.

App. P. 5(a). “The certifying order must include a statement of facts relevant to the
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question certified in its order certifying questions to this court.” Inre Fountainbleau
Las Vegas Holdings, LLC, 127 Nev. 941, 955,267 P.3d 786, 794 (2011) (citing Nev.
R. App. 5(c)(2)). The Supreme Court of Nevada is “bound by the facts as stated in
the certification order” and cannot make findings of fact in response to a certified
question. Id. at 956, 795. Although a party to the certification case may provide an
appendix to provide this Court with a better understanding of the underlying action,
“this Court may not use information in the appendix to contradict the certification

order.” Id.

002213

In its second certification order, the Ninth Circuit provides this Court with a
substantially similar factual background as in the first certification order. Nalder,
878 F.3d at 756-57; see also, In re Nalder, 824 F.3d 854, .855 (%th Cir. 2016). The
Ninth Circuit also provides additional facts presumptively relevant to the narrow
issue of law addressed in the second certified question. Nalder, 878 F.3d at 757.
This Court must accept the facts as stated in the second certification order and
answer the question of law so that the certifying court can then apply the law to those
facts. In re Fountainbleau, 127 Nev. at 955-56, 267 P.3d at 794. “This approach
prevents the aﬁswering court from intruding into thé certifying court’s sphere by
making factual findings or resolving factual disputes.” Id. (citing Alexander v.
Certified Master Builders, 268 Kan. 812, 1 P.3d 899, 908 (Kan. 2000); Puckett v.

Rufenacht, Bromagen & Hertz, 587 So.2d 273, 277 (Miss. 1991) (“This Court is not
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called upon to decide the case. Nor should we go behind the facts presented by the
certifying court.”)).

Based on the foregoing, Appellants provide the following factual backéround
relevant to this narrow question of law that this Court agrees to answer.
II1. FACTUAL BACKGROUND

This matter arises from a July 8, 2007 incident in which Gary Lewis ran over

Cheyanne Nalder, born April 4, 1998, who was a nine-year-old girl at the time.

Nalder, 878 F.3d at 756. Lewis maintained an auto insurance policy with Appellee

002214

United Auto Insurance Company (“UAIC”), which was renewable on a monthly
basis. Id. Before the subject incident, Lewis received a statement from UAIC
instructing him that his renewal payment was due by June 30, 2007. Id. The renewal
statement also instructed Lewis that he remit payment prior to the expiration of his
policy “[t]o avoid lapse in coverage.” Id. The statement provided June 30, 2007 as
the effective date of the policy. Nalder, 878 F.3d at 756. The statement also
provided July 31, 2007 as the expiration date of the policy. Id. On July 10, 2007,
Lewis paid UAIC to renew his auto policy. Id. Lewis’s policy limit at this time was
$15,000.00. Id.

Following the incident, Cheyanne’s father, James Nalder, extended an offer
to UAIC to settle Cheyanne’s injury claim for Lewis’s policy limit of $15,000.00.

Id. UAIC rejected Nalder’s offer. Id. UAIC rejected the offer because it believed
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that Lewis was not covered under his insurance policy given that he did not renew
his policy by June 30,2007. Id. UAIC never informed Lewis that Nalder offered to
settle Cheyanne’s claim. Id.

After UAIC rejected Nalder’s offer, Nalder, on behalf of Cheyanne, filed a
lawsuit against Lewis in Nevada state court on May 22, 2009. Id.; see also, 1.A.App.

0001 — 0010. Lewis failed to appear and answer the complaint. Id. As a result,

Nalder obtained a default judgment against Lewis for $3,500,000.00. Id. On May

22, 2009, Nalder and Lewis filed suit against UAIC alleging breach of contract,

002215

breach of the implied covenant of good faith and fair dealing, bad faith, fraud, and
violation of NRS 686A.310. Id. Nalder filed suit after Lewis assigned to Nalder his
right to “all funds necessary to satisfy the Judgment....” 1 A.App. 0011.

Once UAIC removed the underlying case to federal district court, UAIC filed
a motion for summary judgment as to all of Lewis and Nalder’s claims alleging
Lewis did not have insurance coverage on the date of the subject collision. Nalder,
878 F.3d at 756. The federal district court granted UAIC’s summary judgment
motion because it determined the insurance contract was not ambiguous as to when
Lewis had to make payment to avoid a coverage lapse. Id. Nalder and Lewis
appealed to the Ninth Circuit. /d The Ninth Circuit reversed and remanded the

matter because Lewis and Nalder had facts to show the renewal statement was
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ambiguous regarding the date when payment was required to avoid a coverage lapse.
Id. The Ninth Circuit affirmed the district court’s order as to all other claims. Id.
On remand, the district court concluded the renewal statement was ambiguous
and therefore, Lewis was covered on the date of the incident because the court
construed this ambiguity against UAIC. Id. The district court also determined UAIC
breached its duty to defend Lewis, but did not award damages because Lewis did not
incur any fees or costs in defense of the Nevada state court action. Id. Based on

these conclusions, the district court ordered UAIC to pay the policy limit of

002216

$15,000.00. Id. Both Nalder and Lewis appealed to the Ninth Circuit, which
ultimately led to certification of the first question to this Court, namely whether an
insurer that breaches its duty to defend is liable for all foreseeable consequential
damages to the breach. Nalder 878 at 757.

While the first certified question was fully briefed and pending before this
Court, UAIC filed a motion to dismiss Appellants’ appeal with the Ninth Circuit for
lack of standing. Id. UAIC argued Nalder’s underlying $3,500,000.00 default
judgment against Lewis is not enforceable because the six-year statute of limitation
to institute an action upon the judgment or to renew the judgment pursuant to NRS
11.190(1)(a) expired. Id. As aresult, UAIC contends Nalder can no longer recover
damages above the $15,000.00 policy limit for breach of the contractual duty to

defend because the judgment lapsed. Id.

002216
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The Ninth Circuit concluded the parties failed to identify Nevada law that
conclusively answers whether a plaintiff can recover consequential damages based
on a default judgment that is over six years old and presumably expired. Id. at 758.
The Ninth Circuit was also unable to determine whether expiration of the default
judgment reduces the consequential damages to zero or if the damages should be
calculated from the date when the suit against UAIC was initiated, which was within
the six-year window. Id.

Notably, UAIC made three payments to Appellants on June 23, 2014; June

002217

25, 2014; and February 5, 2015 in satisfaction of the underlying default judgment.
1 A.App. 0012 -0015." Lewis also currently resides in California. 1. A.App. 0016
—0019.
IV. SUMMARY OF THE ARGUMENT

Appellants timely instituted an action on the judgment against UAIC within
the six—yeér statute of limitations to enforce the judgment. Appellants’ breach of
contract and bad faith complaint against UAIC is an enforcement action to collect
on the underlying default judgment because the judgment directly results from
UAIC’s breach of the contractual duty to defend and breach of the implied covenant

of good faith and fair dealing. The underlying default judgment is binding on UAIC

I'The July 1, 2014 Satisfaction of the June 3, 2014 Judgment memorializes the June
23, 2014 and June 25, 2014 payments.
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because of its wrongful conduct. As a result, Appellants were not required to renew
the underlying default judgment because the relevant statutes do not require a party
to file an action on the judgment and renew it to secure the continued validity and
enforceability of the judgment.

Alternatively, the six-year statute of limitations to pursue an action on the
judgment was extended because UAIC made three separate pa};ments on the
judgment. Further, the six-year statute of limitations was tolled during the period of

time that Cheyanne Nalder was a minor. Thus, the statute of limitations does not

002218

run until, at the garliest, April 4, 2022. Lewis’s California residency also continues
to toll the six-year statute of limitations because Appellants cannot strictly comply
with the renewal statute in accordance with Nevada law.
V. ARGUMENT

UAIC requested dismissal of Appellants’ appeal before the Ninth Circuit
solely because Appellants allegedly failed to renew the underlying default judgment
pursuant to NRS 17.214. UAIC overlooks that Nevada’s statutory scheme requires
a party to either file a renewal of judgment or file an action to enforce the judgment
pursuant to NRS 11.190(1)(a). Appellants’ bad faith and breach of contract
complaint against UAIC constitutes an action upon the default judgment because
Appellants filed suit to obtain satisfaction of the default judgment from UAIC.

UAIC’s breach of the contractual duty to defend is precisely the grounds upon which
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Appellants seek to collect upon the default judgment against UAIC. As aresult, the
underlying default judgment did not expire, which means the amount of recoverable
consequential damages should not be reduced.

A. Appellants’ Bad Faith and Breach of Contact Claim Against UAIC is an
Action on the Judgment

NRS 11.190(1)(a) states that within six years, “an action upon a judgment or
decree of any Court of the United States, or of any territory within the United States,

or the renewal thereof” must be commenced. An action filed upon a judgment is

002219

broadly defined:

An action on a judgment is an action independent of the original action

in which the judgment was obtained, the main purpose of which is to

obtain a new judgment which will facilitate the ultimate goal of
- securing satisfaction of the original cause of action.

Salinas v. Ram'sey,i 234 So. 3d 5 69, 571 (Fla. 2018); see also, Fid. Nat’l Fin. Inc. v.
Frigdman, 225 Ariz.-307,310,238 P.3d 118, 121 (Ariz. 2010).

An action on a judgment provides the judgment creditor with the opportunity,

“when the limitations period has almost run on the judgment, to obtain a new

judgment that will start the limitations period anew.” Salinas, 234 So. 2d at 571,

“[A] cause of action on a judgment is different from that upon which the judgment

was entered.-’\’“ Guinness PLCv. Ward, 955 F.2d 875, 894-95 (4th Cir. 1992) (citing

Milwaukee County v. M.E. White Co.,296 U.S. 268, 275, 56 S. Ct. 229, 233 (1935)).

An injury victim can institute an action on a judgment against the tortfeasor’s

insurer even though the insurer was not formally a party to the proceedings that lead
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to the judgment. Nevada is not a direct action state. Hall v. Enter. Leasing
Company-West, 122 Nev. 685, 693, 137 P.3d 1104, 1109 (2006). However, Nevada
“allows actions by third-party tort claimants against third-party liability coverage
providers only after a judgment against the tortfeasor has been obtained.” Id.
(emphasis added); see also, Ohio Cas. Ins. Co. v. Time Warner Entm’t Co., L.P., 244
S.W. 3d 885, 888 (Tex. Ct. App. 2008) (“Generally, an injured person cannot sue

the tortfeasor’s liability insurer directly until the tortfeasor’s liability has been

determined by agreement or judgment.”). Generally, an injured party must first

002220

obtain a judgment against the insured before he can actually pursue any remedy
against the insurer. Western Casualty & Sur. Co. v. Evans, 130 Ariz. 333, 336, 636
P.2d 111, 114 (Ariz. Ct. App. 1981).

A judgment, default or otherwise, is also binding against an insurer that
breaches the contractual duty to defend its insured in the underlying personal injury
action, irrespective of whether the insurer is a party to that action.

It is the general rule that a liability insurer who has had an opportunify

to defend the underlying action brought against its insured is bound by

the judgment against its insured as to all issues which were litigated in
the action. '

Pruynv. Agricultural Ins. Co., 36 Cal. App. 4th 500, 515, 42 Cal. Rptr. 2d 295, 303
(Cal. Ct. App. 1995).

An insured who is abandoned by his liability insurer is free to secure the best

settlement possible with the third-party injury plaintiff, including even a stipulated
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judgment with a covenant not to execute. Pruyn, 36 Cal. App. 4th at 515, 42 Cal.
Rptr. 2d at 303 (citing Samson v. TransAmerica, Ins. Co., 30 Cal. 3d 220, 240, 636
P.2d 32, 45 (Cal. 1981). This stipulated judgment, however, must be free of fraud
or collusion between the third-party injury victim and the insured. Id.

An insurer that wrongfully refuses to defend its insured is liable on the
judgment against the insured. Gray v. Zurich Ins. Co., 65 Cal. 2d 263,279, 419 P2d
168, 179 (Cal. 1966). Here, the federal district court ruled that UAIC breached its

contractual duty to defend as a matter of law. Nalder, 878 F.3d at 756. As a direct

002221

result of that breach of the duty to defend, Nalder secured a default judgment against
Lewis. Id. Nalder was required under Nevada law to secure a judgment against
Lewis before he could even pursue a claim against UAIC. Hall, 122 Nev. at 693,
137 P.3d at 1109. After fulfilling that legal prerequisite and securing an assignment,
Appellants sued UAIC for breach of contract, breach of the implied covenant of good
faith and fair dealing (bad faith), fraud, and breach of the Nevada Unfair Claims
Practices Act. on May 22, 2009. Nalder, 878 F.3d at 756. Specifically, Appellants
seek “payment for the excess verdict rendered against Lewis which remains unpaid
in an amount in excess of $3,500,000.00” in their Complaint. 1 A.App. 0009. The
underlying default judgment was entered against Lewis because UAIC abandoned
him when it failed to defend against Nalder’s third-party injury claim. UAIC’s

contractual breach of the duty to defend renders the default judgment binding against
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it. Gray, 65 Cal. 2d at 279, 419 P.2d at 179. Therefore, it is appropriate for this
Court to conclude that Appellants’ Complaint against UAIC is an action upon the
underlying default judgment pursuant to NRS 11.190(1)(a) that was timely filed.
The alleged expiration of the judgment is rendered meaningless because Nevada’s
statutory scheme allows a party to either file an action on the judgment or renew a
judgment.

B. The Underlying Default Judgment Did Not Expire Because Appellants

Were Not Required to Both Institute an Action on the Default Judgment
and Renew the Default Judgment

002222

An action on a judgment is distinguishable from the treatment of an
application to renew the judgment. Prataliv. Gates, 4 Cal. App. 4th 632, 637, 5 Cal.
Rptr. 2d 733, 736 (Cal. Ct. App. 1992). This distinction is inherently recognized in
the Nevada Revised Statues’ treatment of both courses of acts. “A judgment creditor
may enforce his judgment by the process of the court in which he obtained it, or he
may elect to use the Jjudgment as an original cause of action and bring suit thereon
and prosecute such suit to final judgment.” Mandlebaum v. Gregovich, 24 Nev.
154, 161, 50 P. 849, 851 (1897) (emphasis added). NRS 11.190(a)(1) expressly
provides the option to either commence an action upon the judgement or a renewal
of the judgment within six years of entry of the judgment. Statutes of limitations are

intended to ensure pursuit of the action with reasonable diligence, to preserve

11
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evidence and avoid surprise, and to avoid the injustice of long-dormant claims.
Petersen v. Bruen, 106 Nev. 271, 273-74, 792 P.2d 18, 19-20 (1990).

NRS 17.214 provides the procedural steps necessary to fenew a judgment
before the expiration of the statute of limitations set forth in NRS 11.190(1)(a).
Specifically, NRS 17.214 provides that a judgment creditor may renew a judgment
that has not been paid by filing an affidavit with the clerk of the court where the
judgment is entered, “...within 90 days before the date the judgment expires by

limitation.” NRS 11.190(a)(1) must be read together with NRS 17.214 because they

002223

relate to the same subject matter and are not in conflict with one another. Piroozi v.
Eighth Judicial Dist. Court, 131 Nev. _ ,363 P.3d 1168, 1172 (2015). When NRS
11.190(1)(a) and NRS 17.214 are read together, they establish that a party must
either file an action to enforce the judgment or renew the judgment before the 6-year
statute of limitations runs. This Court expressly adopts that result in Levin v Frey,
123 Nev. 399, 403, 168 P.2d. 712, 715 (2007): “An action on a judgment or its
renewal must be commenced within six years under NRS 11.190(1)(a); thus a
judgment expires by limitation in six years.”

This Court also recognizes the well-established rule that it will not look
beyond the plain language of the statute when the words “have a definite and
ordinary meaning.” Harris Assocs. v. Clark County Sch. Dist., 119 Nev. 638, 642,

81 P.3d 532, 534 (2003). “Normal principles of statutory construction also preclude
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interpreting a statute to render part of it meaningless.” United States v. Bert, 292
F.3d 649, 652 n.11 (9th Cir. 2002). UAIC’s apparent position is that even though
Appellants filed an action upon the default judgment, they were also réquired to file
a renewal of the default judgment. This interpretation ignores the clarity of the
disjunctive “or.” UAIC’s proposed interpretation of the statute effectively renders
the “or” in NRS 11.190(1)(a) meaningless. If the Nevada Legislature intended to
require a judgment creditor to file an action on the judgment and renew the judgment,

then the Nevada Legislature would have used the word “and.” However, the Nevada

002224

Legislature uniquely understood that a party was only required to proceed with one
course of action to ensure the validity of a judgment. This understanding is reflected
in the permissive language of NRS 17.214(1), which states that a judgment creditor
“may renew a judgment which has not been paid . . . .” |

Based on the unambiguous language of both NRS 11.190(1)(a) and NRS

17.214, the underlying default judgment did not expire in this matter. Appellants

timely commenced their breach of contract and bad faith action upon the default
judgment against UAIC, upon which the judgment is binding, before the six-year
statute of limitations expired. As a result, the value of the consequential damages
that stem from UAIC’s breach of its contractual duty to defend remains at

$3,500,000.00 plus any post-judgment interest that has accrued.

13
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C. The Six-Year Statute of Limitations to Pursue an Action Upon the
Default Judgment or a Renewal of that Judgment was Extended and
Tolled

The underlying judgment remains collectible even in the absence of a valid
action upon the default judgment or renewal of the judgment. UAIC made three
undisputed payments toward the judgment to Appellants on June 23, 2014; June 25,
2014; and February 5, 2015. 1 A.App. 0012 — 0015. Pursuant to NRS 11.200, the
statute of limitations “dates from the last transaction or the last item charged or the

last credit given.” Further, when any payment is made, “the limitation shall

002225

commence from the time the last payment was made. See Nev. Rev. Stat, T1.200.
Therefore, UAIC’s last payment on the judgment extended the expiration of the six-
year statute of limitations to February 5, 2021.

Additionally, NRS 11.250 outlines various circumstances that prevent the
running of the statute of limitations and states, in relevant part:

If a person entitled to bring an action other than for the recovery of real
property be, at the time cause of action accrued, either:

1. Wifhin the age of 18 years;

the time of such disability shall not be a part of the time limited for the

commencement of the action (emphasis added).

Cheyanne Nalder was born on April 4, 1998 and was a minor when the subject
incident occurred. She turned 18 Years old on April 4, 2016. Therefore, the earliest

date that the six-year statute of limitations runs is April 4, 2022.
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Le\yis’s residency in California also tolls the six-year statute of limitations
governing the judgment. 1 A.App. 0016 — 0019. Pursuant to NRS 11.300, the
absence of Lewis from the State of Nevada tolls the statute of limitations to enforce
a judgment and it remains tolled because of his absence. See Bank of Nevada v.
Friedman, 82 Nev. 417, 421, 420 P.2d 1, 3 (1966). These tolling statutes present a
Catch-22 for NRS 17.214 and the “strict compliance” interpretation from this Court.
Specifically, NRS' 17.214 requires a renewal to be brought within 90 days of the

expiration of the statute of limitations. If that 90-day period is strictly construed,

002226

any renewal attempt by Nalder pursuant to the statute would be premature and
therefore ineffective because Lewis resides outside the State of Nevada.

D. The Statute of Limitations in California on a Judgment of a Sister State
is Ten Years

Lewis now resides in California. 1 A.App. 0016 — 0019. In California, an
action upon a judgment must be commenced within 10 years of entry of the
judgment. See Cal. Code Civ. P. § 337.5. ‘Altematively, a judgment must be
renewed within 10 years of entry of the judgment. Kerfesz v. Ostrovsky, 115 Cal.
App. 4th 369, 372, 8 Cal. Rptr. 3d 907, 911 (Cal. Ct. App. 2004); see also, Cal. Code
Civ. P. §§ 683.020, 683.120, 683.130. Out of an abundance of caution, Appellants
have incurred the expense to renew the judgment in both Nevada and California. In

spite of this action, Appellants contend that they timely instituted an action on the
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default judgment or, alternatively, that the six-year limitations period has not
expired.

E. Lewis Suffered Damages When He Assigned His Rights Against UAIC to
Nalder and Collection of the Judgment Allows Nalder to Collect from
UAIC, Regardless of the Continuing Validity of the Underlying

Judgment

Nalder’s ability to collect against UAIC for the full amount of damages he
incurred is not controlled by his right to collect against Lewis, the original judgment
debtor. Pinto v. Allstate Ins. Co., 221 F.3d 394, 403-04 (2d Cir. 2000) (“[E]xchange

of a general release for an assignment of a bad faith claim operates to preserve the

002227

bad faith claim . . . .”); see also, Consolidated American Ins. Co. v. Mike Soper
Marine Services, 951 F.2d 186, 190-91 (9th Cir. 1991). It is not uncommon for
judgment debtors to give up valuable rights and consideration to avoid execution of
an adverse judgment. When a judgment debtor, like Lewis, assigns his bad faith
rights in exchange for satisfaction of a judgment or stay of execution, such
assignment does not relieve UAIC of its liability for the damages it caused to Lewis.

On February 28, 2010, Lewis took steps to protect himself from execution on
the judgment because he gave up right to sue UAIC for bad faith to Nalder. 1 A.App.
0011. The value of this right is at least $3,500,000.00 and likely now more because
of interest. The terms of the assignment specifically state that Lewis assigns to

Nalder the rights to “all funds necessary to satisfy the Judgment.” 1 A.App. 0011.
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Pursuant to these terms, any and all damages recovered in the underlying action only
go towards paying off the $3,500,000.00 default judgment.

F. UAIC Admitted the Judgment was Valid Both Times the Federal District
Court Disregarded the Judgment as an Item of Damage in its Rulings

If the judgment’s ongoing validity is evaluated independent of the assignment
or action on the judgment, then its validity should have been tested when the federal
district court issued its rulings regarding Appellants’ damages. The appropriate time
to examine the validity of the judgment was when the federal district court

disregarded the judgment when computing Appellants’ damages. At that time UAIC

002228

admitted the judgment was valid. Thus, such damages include the $3,500,000.00
underlying default judgment, irrespective of whether that judgment has since expired

under the statute of limitations.
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VI. CONCLUSION

For the reasons set forth above, Appellants respectfully request that this Court
conclude that a plaintiff can still seek the recovery of consequential damgges
stemming from a breach of the duty to defend even if the underlying judgment
expires within the six-year limitations period.

DATED this 1st day of August, 2018.

EGLET PRINCE CHRISTENSEN LAW OFFICES

/s/ Dennis M. Prince /s/ Thomas F. Christensen

DENNIS M. PRINCE, ESQ. THOMAS F. CHRISTENSEN, ESQ.

Nevada Bar No. 5092 Nevada Bar No. 13846 o
KEVIN T. STRONG, ESQ. 1000 S. Valley View Blvd. N
Nevada Bar No. 12107 Las Vegas, NV 89107 §
400 South 7th Street, 4th Floor Attorneys for Appellants

Las Vegas, NV 89101
Attorneys for Appellants
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NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are the persons

and entities as described in NRAP 26.1(a)(1), and must be disclosed. These

representations are made in order that the justices of this Court may evaluate possible

disqualification or recusal:

Dennis M. Prince, Esq. - EGLET PRINCE

Kevin T. Strong, Esq. - EGLET PRINCE

Thomas Christensen, Esq. — CHRISTENSEN LAW OFFICES, LLC

Richard Christensen, Esq. — CHRISTENSEN LAW OFFICES, LLC
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DATED this st day of August, 2018.

EGLET PRINCE

/s/ Dennis M. Prince

DENNIS M. PRINCE, ESQ.
Nevada Bar No. 5092
KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107

400 South 7th Street, 4th Floor
Las Vegas, NV 89101
Attorneys for Appellants

CHRISTENSEN LAW OFFICES

/s/ Thomas F. Christensen

THOMAS F. CHRISTENSEN, ESQ.
Nevada Bar No. 2326

RICHARD V. CHRISTENSEN, ESQ.
Nevada Bar No. 13846

1000 S. Valley View Blvd.

Las Vegas, NV 89107

Attorneys for Appellants
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CERTIFICATE OF COMPLIANCE

1. I hereby certify that this brief complies with the formatting requirements of
NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style
requirements of NRAP 32(a)(6). This brief has been prepared in a proportionally
spaced typeface using Microsoft Word for Mac 2011, Version 14.4.1, in 14 point,
double-spaced Times New Roman font.

2. T further certify that this brief complies with the type-volume limitations of

NRAP 32(a)(7) because, excluding the parts of the brief exempted by NRAP
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32(a)(7)(C), it is proportionately spaced, has a typeface of 14 points and 4,227
contains words.

3. Finally, I hereby certify that I have read this appellatg brief, and to the best of
my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page and volume number, if any, of the transcript or appendix where

the matter relied on is to be found.
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I understand that I may be subject to sanctions in the event that the

accompanying brief is not in conformity with the requirements of Nevada Rules of

Appellate Procedure.

DATED this 1st day of August, 2018.

EGLET PRINCE

/s/ Dennis M. Prince

CHRISTENSEN LAW OFFICES

/s/ Thomas F. Christensen

DENNIS M. PRINCE, ESQ.
Nevada Bar No. 5092
KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107

THOMAS F. CHRISTENSEN, ESQ.
Nevada Bar No. 2326

RICHARD V. CHRISTENSEN, ESQ.
Nevada Bar No. 13846

400 South 7th Street, 4th Floor
Las Vegas, NV 89101
Attorneys for Appellants

1000 S. Valley View Blvd.
Las Vegas, NV 89107
Attorneys for Appellants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1st day of August, 2018, I served the
foregoing APPELLANTS’ OPENING BRIEF REGARDING SECOND
" CERTIFIED QUESTION OF LAW by electronically filing and serving the
document(s) listed above with the Nevada Supreme Court. |

Matthew J. Douglas, Esq.
ATKIN, WINNER & SHERROD

1117 South Rancho Drive
Las Vegas, NV 89102
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Scott A. Cole
COLE, SCOTT & KISSANE
9150 South Dadeland Blvd., Suite 1400
Miami, Florida 33156
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Thomas F. Christensen, Esq.
CHRISTENSEN LAW OFFICES, LLC
1000 South Valley View Blvd.

Las Vegas, NV 89107

/s/ Nicole Littlejohn
An Employee of EGLET PRINCE
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Case: 13-17441, 01/29/2019, 1D: 11171327, DktEntry: 52, Page 1 of 34

AN

CHRISTENSEN LAW

Molly C. Dwyer, Clerk of the Court January 29, 2019
Office of the Clerk

U.S. Court of Appeals for the Ninth Circuit

95 Seventh Street

San Francisco, CA 94103

Electronically Filed and Sexved

Re:  James Nalder et al v. United Automobile Insurance Co., Case No. 13-17441
Appellants’ Citation of Supplemental Authority Puysuant to Rule 28(j)

Pursuant to Fed.R.App.P.28(j), Appellants provide an additional citation of supplemental authority
relevant to the issues presented for consideration by the court. This matter is currently submitted to
the Nevada Supreme Cowrt on two certified questions. The first and main certified question is
directly and completely resolved. The second question is rendered moot because the default
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judgment is identified as just one of the possible consequential damages an insurer will be liable for
as a result of the breach of the duty to defend. In addition, recently entered judgments against
Lewis are attached which demonstrate the inapplicability of the second certified question.

Century Surety Company v. Andrew, 134 Nev. Advance Opinion 100, filed on December 13, 2008
and the judgments entered in Nevada and California support Appellants’ arguments set forth in
Appellants® Opening Brief pp. 9-13 and in Appellants® Reply Brief pp. 2-4. Appellants’ Response
To Appellee’s Motion To Dismiss For Lack Of Standing pp. 6-8.

In Andrew, the Nevada Supreme Court settled the law in Nevada on this issue by stating “...an ‘

insurer’s liability where it breaches its contractual duty to defend is ... for any consequential
damages caused by its breach.” All three judgments are recent judgments against Gary Lewis for
the injuries to Ms. Nalder.

Attached are Exhibits: 1. Century Surety Company v.- Andrew, 134 Nev. Advance Opinion 100,
filed on December 13, 2018. 2. The Nevada Amended Judgment filed March 28, 2018, 3. The
Nevada judgment in case No. 18-A~772220 filed January 22, 2019 in 07A549111(consolidated with
18-A-772220. 4. The California sister state judgment filed July 24, 2018.

Respectfully Submitted,

Thomas Christensen
Attorney for Appellants

1000 S. VALLEY VIEW BLVD. LAS VEGAS, NV 89107 | www.injuryhelpnow.com | P: 702.870.1000 | F:702.870.6152
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134 Nev,, Advance Opinion (00
IN THE SUPREME COURT OF THE STATE OF NEVADA

CENTURY SURETY COMPANY, No, 73756
Appellant,
vs. - et gy
DANA ANDREW, AS LEGAL ? E 5
GUARDIAN ON BEHALF OF RYAN T. . A
PRETNER; AND RYAN T. PRETNER, DEC 13 20
Respondents. ELIZARZEYS: *, R0/

P EEQUST
T T — 5;;@;-&: TSR

Certified question pursuant to NRAP 5 concerning insurer’s
liakility for breach of its-duty to defend. United States District Court for

LE€2200

Question answered.
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Gass Weber Mullins, LLC, and James Rie Gass and Michael S, Yellin,
Milwaukee, Wisconsin; Christian, Kravitz; Dichter, Johnson & Sluga and
Martin J. Kravitz, Las Vegas; Cozen O’Connor and Maria L. Cousineau, Los
Angeles, California, '

for Appellant,

Eglet Prince and Dennis M. Prince, Las Vegas,
- for Respondents,

Lewis Roca Rothgerber Christie LLP and J. Christopher Jorgensen and-
Daniel ¥, Polsenberg, Las Vegas,
for Amicus Curiae Federation of Defense & Corporate Counsel.

Liewis Roca Rothgerber Christie LLP and Joel D. Henriod and Daniel F.
Polsenberg, Las Vegas; Crowell & Moring LLP and Laura Anne Foggan,
Washington, D.C,,

for Amic Curlae Complex. Tngurance Claims Litigation Association,
Ameérican Insurance Association, and Property Casualty Insurers
Association of America.
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 4 of 34

Matthew L. Sharp, Ltd., and Matthew L. Sharp, Reno,
for Amicus Curise Nevada Justice Association.

BEFORE THE COURT EN BANC.?

OPINION
By the Court, DOUGLAS, C.J.:
An insurance policy generally containg an insurer’s contractual
duty to defend its insured in any lawsuits that involve claims covered under

the umbrella of the insurance policy. In response to a certified question

002238
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submitted by the United States District Court for the District of Nevada,

we consider “[wlhether, under Nevada law, the liability of an insurer that
has breached its duty to defend, but has not acted in bad faith, is capped at
the policy limit plus any costs incurred by the insured in mounting a
defense, or [whether] the insurer [is] liable for all losses consequential to
the insurer’s breach.” We conclude that an insurer's Liability where it
breaches its contractual duty to defend is not capped at the policy limits

plus the insured’s defense costs, and instead, an insurer may be liable for

any consequential damages caused by its breach. We further conclude that '

good-faith determinations are irrelevant for determining damages upon a

breach of this duty.

The Honorable Ron D. Parraguirre, Justice, is disqualified from
participation in the.decision of this matter.

R
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FACTS AND PROCEDURAL HISTORY

Respondents Ryan T. Pretner and Dana Andrew (as legal
guardian of Pretner) initiated a personal injury action in state court after a-
truck owned and driven by Michael Vasquez struck Pretner, causing
significant brain injuries. Vasquez used the truck for personal use, as well
as for his mobile auto detailing business, Blue Streak Auto Detailing, LLC
(Blue Streak). At the time of the accident, Vasquez was covered under a
personal auto liability insurance policy issued by Progressive Casualty
Insurance Company (Progressive), and Blue. Streak was insured under a
commercial liability-policy issued by aj)pellant'Century Surety Company.
The Progressive policy had a $100,000 policy limit, whereas appellant’s

002239
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policy had a policy limit of $1 million.

Upon receiving the accident report, appellant conducted an
investigation and concluded that Vasquez was not driving in the course and
scope of his employment with Blue Streak at the time of the accident, and
that the accident was not covered under its insurance policy. Appellant
rejeeted respondents’ demand to settle the claim within the policy Limit.
Subsequently, respondents sued Vasquez and Blue Streak in state district
court, alleging that Vasquez was driving in the course and scope of his
employment with Blue Streak at the time of the accident. Respondents
notified appellant of the suit, but appellant refused to defend Blue Streak.
Vasquez and Blue Streak defaulted in the state court action and the notice
of the default was forwarded to appellant. Appellant maintained that the
claim was not covered under its insurance policy.,

Respondents, Vasquez, and Blue Streak entered into a
settlement agreement whereby respondents agreed not to execute on any

judgment against Vasquez and Blue Streak, and Blue Streak assigned its
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rights against appellant to respondents, In addition, Progressive agreed to
tender Vasquez’s $100,000 policy limit. Respondents then filed an
unchallenged application for entry of default judgment in state district
court.” Following a hearing, the district court entered a default judgment
against Vasquez and Blue Streak for $18,050,183. The default judgment’s
factnal findings, deemed admitted by default, stated that “Vasquez
negligently injured Pretner, that Vasquez was working in the course and
scope of his employment with Blue Streak at the time, and that
consequently Blue Streak was also liable.,” As an assignee of Blue Streak,
respondents filed suit in state digtrict court against appellant for breach of

contract, breach of the implied covenant of pocd faith and fair dealing, and

002240
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unfair claims practices, and appellant removed the case.to the federal
district court.

The federal court found that appellant did not act in bad faith,
but it did breach its duty to defend Blue Streak, Initially, the federal court
concluded that appellant’s liability for a breach of the duty to defend was
capped at the policy limit plus any cost incurred by Blue Streak in mounting
a defense because appellant did not act in bad faith. The federal court
stated that it was undisputed that Blue Streak did not incur any defense
cost because it defaulted in the underlying negligence suit. However, after
respondents filed a motion for reconsideration, the federal court concluded
that Blue Streak was entitled to recover consequential damages that
exceeded the policy limit for appellant’s breach of the duty to defend, and
that the default judgment was a reasonably foreseeable result of the breach
of the duty to defend. Additionally, the federal court concluded that bad
faith was not required to impose liability on the insurer in excess of the

policy limit. Nevertheless, the federal court entered an order staying the

©) 19478 <

[raca e N SO

TSR T RN TR ) T TORAT T = r Tl ST T TEXTRE T e T IR SV T e

002240

002240




002241

Case: 13-17441, 01/29/2018, ID: 11171327, DktEntry: 52, Paée 7 of 34

proceedings until resolution of the aforementioned certified question by this
court,

DISCUSSION
Appellant argues that the liability of an insurer that breaches

its contractual duty to defend, but has not acted in bad faith, is generally
capped at the policy limits and any cost incurred in mounting a defense.?
Conversely, respondents argue that an insurer that breaches its duty to
defend should be liable for all consequential damages, which may include a
judgment against the insured that is in excess of the policy I'imi’cs.3

| In Nevada, insurance policies are treated like c;ther contracts,

and thus, legal principles applicable to contracts generally are applicable to

T¥2200

insurance policies.. See Century Sur. Co. v, Casino W., Inc., 130 Nev. 395,
398, 329 P.3d 614,616 (2014); United Nat’l Ins. Co. v. Frontier Ins. Co., Inc.,
120 Nev. 678, 684, 99 P.3d 1153, 1156-57 (2004); Farmers Ins. Exch. v. Neal,
119 Nev. 62, 64, 64 P.3d 472, 473 (2003). The general rule in a breach of

contract case is that the injured party may be awarded expectancy damages,

002241

which. are determined by the method set forth in the Restatement (Second)
of Contracts § 347 (Am. Law Inst. 1981). Rd. & Highway Builders, LLC v,
N. Nev. Rebar, Inc., 128 Nev. 384, 392, 284 P.3d 377, 382 (2012). The

?The Federation of Defense & Corporate Counsel, Complex Insurance
Claims Litigation Association, American Insurance Association, and
Property Casualty Insurers Association of America ‘were allowed to file
amicus briefs in support of appellant.

3The Nevada Justice Association was allowed to filé an amicus brief

in support of respondents.
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Restatement (Second) of Contracts § 347 provides, in pertinent part, as
follows:

[TThe injured party has a right to damages based on
his expectation interest as measured by

(a) the loss in the value to. him of the other
party’s performance caused by its failure or
deficiency, plus

(b) any other loss, including incidental or
consequential loss, caused by the breach, less

(c) any cost or other loss that he has avoided
by not having to perform.

(Bmphasis added.)
An insurance policy creates two contractual duties between the
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insurer and the insured: the duty to indemnify and the duty to defend.
Allstate Ins. Co. v. Miller, 125 Nev. 300, 309, 212 P.3d 318, 324 (2009). “The
duty to indemnify arises when an insured becomes legally obligated to pay

- damages in the underlying action that gives rise to a claim under the
policy.” United Nat’l, 120 Nev. at 686, 99 P.3d at 11567 (internal quotation
marks omitted). On the other hand, “[aln insurer . . . bears a duty to defend
its insured whenever it ascertains facts which give rise to the potential of
liability under the policy.” Id. at 687, 99 P.3d at 1158 (alteration in original)
(internal quotation marks omitted).

Courts have uniformly held the duty to defend to be “separate
from,” 1 Barry R. Ostrager & Thomas R. Newman, Handbook on Insurance
Coverage Disputes §5.02[al, at 327 (17th ed. 2015) (internal quotation marks
omitted), and “broader than the duty to indemnify,” Pension Tr. Fund for
Operating Eng’rs v. Fed. Ins. Co., 307 F.3d 944, 949 (9th Cir. 2002). The
duty to indémnify provides those insured financial protection againgt

judgments, while the duty to defend protects those insured from the action
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itself. “The duty to defend is a valuable service paid for by the insured and-

one of the principal benefits.of the liability insurance policy.” Woo v.
Fireman’s Fund Ins. Co., 164 P.3d 454, 459-60 (Wash, 2007). The insured
pays a premium for the expectation that the insurer will abide by its duty
to defend when such a duty arises. In Nevada, that duty arises “if facts [in
a lawsuit] are alleged which if proved would give rise to the duty to
indemnify,” which then “the insurer must defend.” Rockwood Iné. Co. v.
Federated Capital Corp., 694 F, Supp. 772, 776 (]5. Nev. 1988) (emphasis
added); see also United Nat’l, 120 Nev. at 687, 92 P.3d at 1158
(“Determining whether an insurer owes a duty to defend is achieved by

comparing the allegations of the complaint with the terms of the policy.”).*
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4Appellant correctly notes that we have previously held that this duty
is not absolute: In the case appellant cites, United National, we held that
“[tlhere is no duty.to defend [wlhere there is no potential for coverage,” 120
Nev, at 686, 99 P.3d at 1158 (second alteration in original) (internal
quotation marks omitted). We take this opportunity to clarify that where
there is potential for coverage based on “comparing the allegations of the
complaint with the terms of the policy,” an insurer does have a duty to
defend. Id. at 687,99 P.3d at 1158. In this instance; as a general rule, facts
outside of the complaint cannot justify an insurer’s refusal to defend its
insured. Restatement of Liability Insurance § 13 cmt. ¢ (Am. Law Inst.,
Proposed Final Draft No. 2, 2018) (“The general rule is that insurers may
not use facts outside the complaint as the basis for refusing to defend. .. .").
Nonetheless, the insurer can always agree to defend the insured with the
LHmiting condition that it does not waive any right to later deny coverage
based on the terms of the insurance policy under a reservation of rights. See
Woo, .164 P.3d at 460 (“Although the insurer must bear the. expense of
defending the insured, by doing- so under a reservation of rights...the
insurer aveids breaching its duty to defend and incurring the potentially

~ greater expense of defending itself from a claim of breach.”). Accordingly,

facts outside the complaint may be used in an action brought by the insurer
seeking to0 terminate its duty to defend its ingured in an action whereby the
insurer is defending under a.reservation of rights. Restatement of Liability
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In a case where the duty to defend does in fact arise, and the
insurer breaches that duty, the insurer is at least-liable for the insured’s
reasonable costs in mounting a defense in the underlying action. See
Reyburn Lawn- & Landscape Designers, Inc. v. Plaster Dev. Co., Inc., 127
Nev. 831, 345, 255 P.3d 268, 278 (2011) (providing that a breach of the duty
to defend “may give rise to damages in the form of reimbursement of the

defense costs the indemnitee was thereby forced to incur in defending

. against claims encompassed by the indemnity praovision” (internal

quotation marks omitted)). Several other states have considered an

insurer’s liability for a breach of its duty to defend, and while no court would

disagree that the insurer is liable for the insured’s defense cost, courts have
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taken two different views when considering whether the insurer may be
liable for an entire judgment that exceeds the policy Himits in the underlying
action.

The majority view is that “[w]here there is no opportunity to
compromise the claim and the only wrangful act of the insurer is the refusal
to defend, the liability of the insurer is ordinarily limited to the amount of
the policy plus attorneys’ fees and costs.” Comunale v. Traders & Gen. Ins.
Co., 328 P.2d 198, 201 (Cal. 1958); see also Emp’rs Nat’l Ins. Corp. v. Zurich
Am. Ins. Co. of Ill., 792 F.2d 517, 520 (5th Cir. 1986) (providing that

imposing excess liability upon the insurer arose as a result of the insurer’s

Insurance § 13 emt. ¢ (Am. Law Inst., Proposed Final Draft No. 2, 2018)
(“Only in a declaratory-judgment action filed while the insurer is defending,
or in a coverage action that takes place after the insurer fulfilled the duty
to defend, may the insurer use facts outside the complaint as the basis for
avoiding coverage.”).
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refusal to entertain a settlement offer within the policy limit and not solely
because the insurer refused to defend); George R. Winchell, Inc. v. Norris,
633 P.2d 1174, 1177 (Kan. Ct. App. 1981) (“Absent a settlement offer, the
plain refusal to defend has no causal connection with the amount of the
judgment in excess of the policy limits.”). In Winchell, the court explained
the theory behind the majority view, .reasoning that when an insurer
refuses a settlement offer, unlike a refusal to defend, “the insurer is causing

a discernible injury to the insured” and “the injury te the insured is

traceable to the insurer’s breach.” 633 P.2d at 1777. “A refusal to defend,

in itself, can he compensated for by paying the costs incurred in the

insured’s defense.” Id. In sum, “[aln [insurer] is liable to the limits of its

002245

SupReME COURT
OF
NevADA

policy plus attorney fees, expenses and other damages where it refuses to
defend sn insured who is in-fact covered,” and “[tlhis is true even though
the [insurer] acts in good faith and has reasonable groundls] to believe there
is no coverage under the poliéy.” Allen v. Bryers, 512 S'W.3d 17, 38-39 (Mo.
2016) (first and fifth alteration in original) (internal quotation marks
omitted), cert. denied by Atain Specialty Ins. Co. v. Allen, __U.S.___, 138
S. Ct. 212 (2017). |

The minority view is that damages for a breach of the duty to
defend are not automatically limited to the amount of the policy; instead,
the damages awarded depend on the facts of each case. See Burgroff v.
Menard, Inc., 875 N.W.2d 596, 608 (Wis. 2016). The objective is to have the
insurer “pay damages necessary to put the insured in the same position he
would have been in had the insurance company fulfilled the insurance
contract.” Id. (internal quotation marks omitted). Thus, “la] party
aggrieved by an insurer’s breach of its duty to defend is entitled to recover

all damages naturally flowing from the breach.” Id. (internal quotation
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marks omitted). Damages that may naturally flow from an insurer’s breach
include:

(1) the amount of the judgment or settlement
against theinsured plus interest [even in excess of
the policy Limits}; (2) costs and- attorney fees
incurred by the insured in defending the suit; and
(3) any additional costs that:the insured can show
naturally resulted from the breach.

" Newhouse v. Citizens Sec. Mut. Ins. Co., 501 N.W.2d 1, 6 (Wis. 1993).

For instance, in Delatorre v. Safeway Insurance Co., the insurer
breached its duty to defend by failing to ensure that retained counsel

continued defending the insured after answering the complaint, which
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policy limits. 989 N.E.2d 268, 274 (111 App. Ct. 2013). The court found that
the entry of default judgment directly flowed from the insurer’s breach, and
thus, the insurer was liable for the portion that exceeded the policy limit.
Id. at 276, The court reasoned that a defaunlt judgment “could have been
averted altogether had [the insurer].seen to it that its insured was actually
defended. as contractually required.” Id.

On the other hand, in Hamlin Inc. v. Huartford Accident &
Indemnity Co:, the court considered whether the insured had as good of a
defense as it would have had had the insurer provided counsel. 86 F.3d 93,
95 (7th Cir..1996), The court observed that although the “insurer did not
pay the-entire bill for [the insured’s] defense,” the insured is not “Some
hapless individual who could not afford a good defense unless his-insurer or
insurers picked up the full tab.” Id. Moreover, the court noted that the
insured could not have expected to do better with the firm it hired, which

“was in fact its own choice, and not a coerced choice, that is, not a choice to

10
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which-it turned only because the obstinacy of the [insurers] made it unable
to ‘afford’ an even better firm (if there is one).” Id. Therefore, because the
entire judgment was not consequential to the insurer’s breach of its duty to
defend, the insured was not entitled to the entire amount of the judgment
awarded against it in the underlying lawsuit.. 7d.

We conclude that the minority view is the better approach.
Unlike the minority view, the majority view places an artificial limit to the
insurer’s liability within the policy limits for a breach of its duty to defend.
That limit is based on the insurer’s duty to indemmnify but “[a] duty to defend
limited to and coextensive with the duty to indemnify would be essentially

meaningless; insureds pay a premium for what is partly litigation insurance
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designed to protect...the insured from the expense of defending suits
brought against him.” Capitol Envtl. Servs., Inc. v. N. River Ins.-Co., 536 F.
Supp. 2d 633, 640 (E.D. Va. 2008) (internal quotation marks omitted). Even
the Comunale court recognized that “[tlhere is an important difference
between the liability of an insurer who performs its obligations and that of
an insurer who breaches its contract.” 328 P.2d at 201. Indeed, the
insurance policy limits “only the amount the insurer may have to pay in the
performance of the contract as compensation to a third person for personal
injuries caused by the insured; they do not restrict the damages recoverable
by the insured for a breach of contract by the insurer.” Id.

The obligation of the insurer to defend its insured is purely
contractual and a refusal to defend is considered a breach of contract.
Consistent with general contract principles, the minority view provides that
the insured may be entitled to consequential damages resulting from the

insurer’s breach of its contractual duty to defend. See Restatement
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of Liability Insurance § 48 (Am. Law Inst., Proposed Final Draft No. 2,
2018). Consequential damages “should be such as may fairly and
reasonably be considered as arising naturally, or were reasonably
contemplated by both parties at the time they made the contract.”
Hornwood v, Smith’s Food King No. 1, 105 Nev. 188, 190, 772 P.2d 1284,
1286 (1989) (internal quotation marks omitted). The determination of the
insurer’s liability depends on the unique facts of each case and is one that
.is left to the jury’s determination. See Khan v. Landmark Am. Ins. Co., 757 g
S.E.2d 151, 155 (Ga. Ct. App. 2014) (“[Wlhether the full amount of the |

Judgment was recoverable was a jury question that depended upon what

damages were found to flow from the breach of the contractual duty to

872200

defend.”).5

The right to recover consequential damages sustained as a

002248

result of an insurer’s breach of the duty to defend does.not require proof of
bad faith. As the Supreme Court of Michigan explained:

The duty to defend . . . arises solely from the
language of the insurance contract. A breach of
that duty can be determined objectively, without
reference to the good or bad faith of the msurer. If
the insurer had an obligation to defend and failed
to fulfill that obligation, then, like any other party
who fails to perform its contractual obligations, it
becomes liable for all foreseeable damages flowing
from the breach.

Stockdale v, Jamison, 330 N.W.2d-389, 392 (Mich. 1982). In other words,

an insurer’s breach of its duty to defend can be determined objectively by

6Consequently, we reject appellant’s argument that, as a matter of
law, damages in excess.of the policy limits can never be recovered as a
consequence to an insurer’s breach of its duty to defend.
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comparing the facts alleged in the complaint with the insurance -policy.
Thus, even in the absence of bad faith, the insurer may be liable for a
judgment that exceeds the policy limits if the judgment is consequential to
the insurer’s breach. An insurer that refuses to tender a defense for “its
insured takes the risk not only that it may eventually be-forced to pay the
insured’s legal expenses but also that it may end up having to pay for a loss
that it did not insure against.” Hamlin, 86 F.3d at 94.- Accordingly, the
insurer refuses to.defend at its own peril. However, we are not saying that
an entire judgment is automatically a consequence of an insurer’s breach of
its duty to defend; rather, the insured is tasked with showing that thé

breach caused the excess judgment and “is obligated to take all reasonable
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means to protect himself and mitigate his damages.” Thomas v. W. World
Ins. Co., 343 So. 2d 1298, 1303 (Fla. Dist. Ct. App. 1977); see also Conner v.
S. Nev. Paving, Inc., 103 Nev. 353, 355, 741 P.2d 800, 801 (1987) (“As a
general rule, a party cannot recover damages for loss that he could have

avoided by reasonable efforts.”).

13
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CONCLUSION
In answering the certified guestion, we conclude that an
insured may recover any damages consequential to the insurer’s breach of
its-duty to defend. As a result, an insurer’s liability for the breach of the
duty to defend is not capped at the policy limits, even in the absence of bad
faith.
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