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CHRONOLOGICAL APPENDIX OF EXHIBITS

Date Description Bates Range Volume
10/18/2018 | Tonopah Solar Energy, LLC’s Motion RA000001 - 1
to Strike Brahma Group, Inc.’s First RA000025
Amended Counter-Complaint, or, in the
Alternative, Motion to Stay this Action
Until the Conclusion of the Proceedings
in Federal Court
Exhibit 1 — Brahma Group, Inc.’s RA000026 — 1
Mechanic’s Lien Foreclosure Complaint RA000032
Exhibit 2 - Brahma Group, Inc.’s (i) First RA000033— 1
Amended Counter Complaint; and (ii) RA000047
Third-Party Complaint
Exhibit 3 — Complaint RA000048— 1
RA000053
Exhibit 4 — Services Agreement between RA000054 - 1
Tonopah Solar Energy, LLC and Brahma RA000075
Group, Inc.
Exhibit 5 — Notice of Removal to Federal RA000076— 1
Court RA000085
Exhibit 6 — Defendant Tonopah Solar RA000086— 1
Energy, LLC’s Answer to Brahma Group, RA000105
Inc.’s Complaint and Counterclaim against
Brahma
Exhibit 7 — First Amended Complaint RA000106— 1
RA000110
Exhibit 8 — Brahma Group, Inc.’s Motion RAO000111- 1
for Stay, or in the Alternative, Motion to RA000130
Amend Complaint
Exhibit 9 — Fourth Amended and/or RAO00131—- 1
Restated Notice of Lien recorded 9/14/18 RA000141
Exhibit 10 — Certificate of Service of RA000142— 1
Surety Rider Bond 854481 and Surety RA000153
Bond 85441
11/05/18 Brahma Group, Inc.’s Opposition to RA000154- 1
Tonopah Solar Energy, LLC’s Motion RA000186
to Strike, Motion to Dismiss or Motion
to Stay
Exhibit 1 - Services Agreement between RA000187— 2
Tonopah Solar Energy, LLC and Brahma RA000208

Group, Inc.




Exhibit 2 — Notice of Lien recorded 4/9/18

RA000209—-
RA000216

Exhibit 3 — Complaint

RA000217-
RA000223

Exhibit 4 — Notice of Foreclosure of
Mechanic’s Lien

RA000224—
RA000231

Exhibit 5 — Notice of Lis Pendens

RA000232—
RA000239

Exhibit 6 — Correspondence from Lee
Roberts to Justin Jones re Crescent Dunes
Solar Energy Project

RA000240—
RA000243

Exhibit 7 — Tonopah Solar Energy, LLC’s
Motion to Expunge Brahma Group, Inc.’s
Mechanic’s Liens and Lis Pendens

RA000244—
RA000256

Exhibit 8 — Notice of Voluntary Dismissal
without Prejudice

RA000257—
RA000259

Exhibit 9 — Notice of First Amended and
Restated Lien

RA000260—
RA000272

Exhibit 10 — Notice of Second Amended
and Restated Lien

RA000273—
RA000282

Exhibit 11 — Third Amended and/or
Restated Lien

RA000283—
RA000291

Exhibit 12 — Fourth Amended and/or
Restated Notice of Lien

RA0002292-
RA000300

Exhibit 13 — NRS 108.2415 Surety Bond
854481 Posted to Release Lien with Power
of Attorney

RA000301-
RA000305

Exhibit 14 - Certificate of Service of
Surety Rider Bond 854481 and Surety
Bond 85441

RA000306—
RA000316

Exhibit 15 — Notice of Lien recorded
5/15/2018

RA000317—
RA000319

Exhibit 16 - NRS 108.2415 Surety Bond
854482 Posted to Release Lien with Power
of Attorney

RA000320—
RA000324

Exhibit 17 — Order of Reassignment

RA000325—
RA000327

Exhibit 18 — Complaint

RA000328—
RA000333

Exhibit 19 — Brahma Group, Inc.’s Motion
for Stay, or in the Alternative, Motion to
Amend Complaint

RA000334—
RA000353




Exhibit 20 — Mechanic’s Lien Foreclosure RA000354-
Complaint RA000364
11/30/18 Tonopah Solar Energy, LLC’s Reply to RA000365-
Brahma Group, Inc.’s Opposition to RA000379
Tonopah Solar Energy, LLC’s Motion
to Strike Brahma Group, Inc.’s First
Amended Counter-Complaint, or, in the
Alternative, Motion to Stay this Action
Until the Conclusion of the Proceedings
in Federal Court
Exhibit 1 — Tonopah Solar Energy, LLC’s RA000380—
First Set of Interrogatories to Brahma RA000394
Group, Inc. and Tonopah Solar Energy,
LLC’s First Set of Requests for Production
to Brahma Group, Inc.
Exhibit 2 — Brahma Group, Inc.’s Motion RA000395 -
to Stay Discovery Pending Determination RA000410
of Dispositive Motion
Exhibit 3 — Plaintiff’s Responses to RA000411-
Defendant Tonopah Energy, LLC’s First RA000426
Request for Production of Documents and
Responses to First Set of Interrogatories
Exhibit 4 — Pages 283 — 286 from Nevada RA000427 —
Construction Law (2016 Edition) RA000437
Exhibit 5 — Order re Discovery Plan [ECF RA000438—
No. 26] RA000440
Exhibit 6 — Tonopah Solar Energy, LLC’s RA000441 —
Response to Brahma’s Motion for Stay, or RA000464
in the Alternative, Motion to Amend
Complaint
Exhibit 7 — Brahma Group, Inc.’s Reply in RA000465—
Support of Motion for Stay, or in the RA000478
Alternative, Motion to Amend Complaint
Exhibit 8 — Tonopah Solar Energy, LLC’s RA000479—
Motion for an Injunction and to Strike RA000494
Exhibit 9 — Brahma Group, Inc.’s RA000495—
Response to Tonopah Solar Energy, LLC’s RA000520
Motion for Preliminary Injunction and
Motion to Strike [ECF No.16]
Exhibit 10 — Reply in Support of Tonopah RA000521 -
Energy, LLC’s Motion for an Injunction RA000536
and to Strike
12/17/18 Brahma Group, Inc.’s Motion to RA000537 —
Consolidate Case No. CV 39799 with RA000541

Case No., CV 39348




01/04/19 TSE’s Opposition to Brahma’s Motion RA000542—-
to Consolidate Case No. 39799 with Case RA000550
No. CV 39348

01/14/19 Brahma Group, Inc.’s Reply to Tonopah RA000551-
Solar Energy, LLC’s Motion to RA000561
Consolidate Case No. CV 39799 with
Case No., CV 39348
Exhibit A - Tonopah Solar Energy, LLC’s RA000562—
Reply to Brahma Group, Inc.’s Opposition RA000577
to Tonopah Solar Energy, LLC’s Motion to
Strike Brahma Group, Inc.’s First
Amended Counter-Complaint, or, in the
Alternative, Motion to Stay this Action
Until the Conclusion of the Proceedings in
Federal Court
Exhibit B — Page 286 from Nevada RA000578—
Construction Law (2016 Edition) RA000579
Exhibit C — Brahma Group, Inc.’s RA000580—
Mechanic’s Lien Foreclosure Complaint RA000586
Against Surety Bond
Exhibit D — Notice of Entry of Order — RA000587—
Order Granting Brahma’s Motion for RA000600
Attorney’s Fees and Costs Pursuant to
NRS (108.2275(6)(C)

Exhibit E - Brahma Group, Inc.’s First RA000601—
Amended Complaint for (Among Other RA000610
Things): (1) Foreclosure of Notice of Lien

Against Surety Bond; and (ii) Breach of

Settlement Agreement

01/28/19 Notice of Entry of Order (i) Denying RA000611-
Tonopah Solar Energy, LLC’s Motion RA000618
to Strike and Dismiss; and (ii) Granting
in Part Tonopah Solar Energy, LLC’s
Motion for Stay (iii) Granting Brahma
Group, Inc.’s Motion to Amend

02/21/19 Defendants Cobra Thermosolar Plants, RA000619-
Inc.’s and American Home Assurance RA000628
Company’s Motion to Dismiss Plaintiff
Brahma Group, Inc.’s First Amended
Complaint in Case No. CV 39799
Exhibit 1 — Brahma Group, Inc.’s (i) First RA000629—
Amended Counter Complaint; and (ii) RA000643
Third-Party Complaint
Exhibit 2 — Brahma Group, Inc.’s First RA000644—
Amended Complaint for (Among Other RA000654

Things): (i) Foreclosure of Notice of Lien
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Against Surety Bond; and (ii) Breach of
Settlement Agreement

Exhibit 3 — Email Correspondence from RA000655 -
Richard Peel to Geoffrey Crisp RA000657
03/15/19 Notice of Entry of Order — Order RA000658-
Granting Brahma’s  Motion to RA000665
Consolidate Case No.CV 39799 with
Case No. 39348
03/25/19 Brahma Group, Inc.’s Opposition to RA000666 —
Cobra Thermosolar Plants, Inc.’s RA000680
Motion to Dismiss and Countermotion
for Leave to File a Single Consolidated
Amended Complaint
Exhibit 1 — Order Granting Brahma’s RA000681—
Motion to Consolidate Case No. CV39799 RA000684
with Case No. CV39348
Exhibit 2 — Order (i) Denying Tonopah RA000685 —
Solar Energy, LLC’s Motion to Strike and RA000689
Dismiss, and (ii) Granting in Part Tonopah
Solar Energy, LLC’s Motion for Stay (iii)
Granting Brahma Group, Inc.’s Motion to
Amend
Exhibit 3 — Petition for Writ of Prohibition, RA000690—
or, Alternatively, Mandamus RA000749
Exhibit 4 — Tonopah Solar Energy, LLC’s RA000750 —
Reply to Brahma Group, Inc.’s Opposition RA000765
to Tonopah Solar Energy, LLC’s Motion to
Strike Brahma Group, Inc.’s First
Amended Counter-Complaint, or, in the
Alternative, Motion to Stay this Action
Until the Conclusion of the Proceedings in
Federal Court
Exhibit 5 - Page 286 from Nevada RA000766—
Construction Law (2016 Edition) RA000767
Exhibit 6 — Email Correspondence from RA000768—
Eric Zimbelman to Lee Roberts RA000770
Exhibit 7 - Email Correspondence from RA000771—
Colby Balkenbush to Richard Peel RA000774
Exhibit 8 — Defendant Tonopah Solar RA000775—
Energy, LLCs Answer to Brahma Group, RA000794

Inc.’s Complaint and Counterclaim

Against Brahma




Exhibit 9 — TSE’s Opposition to Brahma’s RA000795- 5
Motion to Consolidate Case No. CV 39799 RA000804
with Case No. 39348
Exhibit 10 — Brahma Group, Inc.’s Reply RA000805— 5
to Tonopah Solar Energy, LLC’s RA000865
Opposition to Motion to Consolidate Case
No. CV 39799 with Case No. 39348
Exhibit 11 - Brahma Group, Inc.’s First RA000866— 55
Amended Complaint for (Among Other RA000875
Things): (i) Foreclosure of Notice of Lien
Against Surety Bond; and (ii) Breach of
Settlement Agreement
Exhibit 12 — Brahma Group, Inc.’s (i) RA000876— 5
Second Amended Complaint; and (ii) First RA000891
Amended Third-Party Complaint

04/10/19 TSE’s  Opposition to Brahma’s RA000892—- 5
Countermotion for Leave to File a Single RA000900
Consolidated Complaint

04/22/19 Order Granting Brahma’s RA000901- 5
Countermotion for Leave to File a Single RA000918
Consolidated Amended Complaint

04/22/19 Brahma Group, Inc.’s (i) Second RA000919- 5
Amended Complaint; and (ii) First RA000931

Amended Third-Party Complaint
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.

SERVICES AGREEMENT
This SERVICES AGREEMENT is made as of February 1, 2017 between:

Tonopah Solar Energy, LLC
(llTSEI')

AND

Brahma Group, Inc.
(“Contrac/tor")

In this Services Agreement (the "Agreement"), "TSE Affiliate" means any parent or affiliate of

TSE.

I

L2

Mandate and Role of Contractor. TSE agrees to contract with Contractor as an independent
contractor and Contractor agrees to contract with TSE as an independent contractor for the
Term (as defined below). Contractor shall act hereunder as an independent contractorand
no partnership, joint venture, employment or other association shall exist or be implied by
reason of this Agreement or the provision of the Services (as defined below).

Services. During the Term, Contractor agrees to render to TSE such services as are
reasonably necessary to perform the work described in Exhibit A, attached hereto and
made a part hereof (the "Services"). Contractor shall perform the Services and deliverthe
deliverables, as required by and in accordance with the specifications and standards set
forth in Exhibit A; if no specifications or standards are indicated, the performance and
delivery will be in accordance with industry and professional standards.

Term of Contract. The term of this Agreement shall commence on February 7, 2017 and
shall end on November 14, 2018, unless extended by TSE in writing, or sooner terminated
at any time in writing by TSE at its sole discretion and without any requirement for advance

notice (the "“Term").

Services Fees and Reimbursement of Expenses.

(a) For all Services rendered by Contractor during the Term, Contractor will receive solely
the following fees, and will have no other rights or privileges whatsoever, including
without limitation in any employee benefits or plans of TSE or any TSE Affiliate: [n
full and sole consideration for the Services provided hereunder, TSE shall pay
Contractor at an hourly rate, Not to Exceed the aggregate amount specified in Exhibit
A, at the applicable billing rates detailed in Exhibit C.

(b) Exhibit C contains both Prevailing and Non-Prevailing billing rates. Prior to execution
of the work described in Exhibit A, the distinction shall be made in writing as to which

billing rate is applicable.
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(c) Contractor shall provide to TSE on the 5% day of each calendar month an invoice for
Services rendered by the Contractor during the relevant monthly period terminating
five (5) days prior to the date of such invoice. Except with respect to disputed amounts,
each invoice shall be due and payable within forty-five (45) days following TSE's
receipt of such invoice accompanied by all applicable Payment Deliverables (as defined

in Exhibit D).

(d) TSE will reimburse the Contractor for its reasonable out-of-pocket incidental expenses
that are necessary and reasonable for performance of the Services, provided such
expenses are approved in advance by TSE's Authorized Representative (designated in
Exhibit A). Contractor shall provide TSE within five (5) days after the end of each
calendar month a written request for reimbursement of such expenses for that month,
using a format acceptable to TSE, together with all documentation and receipts
supporting each individual expense item. TSE is under no obligation to reimburse the
Contractor for any requests for reimbursement not meeting the conditions of this

paragraph.

5. Work Policy. Personnel.

(a) The scope of the Services to be performed hereunder by Contractor shall be coordinated
with the Authorizcd Representative at all times;. TSE is interested only in the results
to be achieved, and the conduct and control of the Services and Conlractor’s workmen
will lie solely with Contractor. Though Contractor, in performance of the Services, is
an independent contractor with the sole authority and responsibility to control and
direct the performance of the details of the Services, the final product and result of the
Services must meet the approval of TSE and shall be subject to TSE"s general rights of
inspection and supervision to secure the satisfactory completion of the Services. TSE
may change the Authorized Representalive at any time upon written notice to

Conlractor.

ey
,- .

(b) Contraclor shall observe and comply with TSE's and applicable TSE Affiliate's security
procedures, rules, regulations, policies, working hours and holiday schedules.
Contractor shall use commercially reasonable efforls to minimize any disruption to
TSE's and any TSE Affiliate's normal business operations at all times.

(c) Contractor agrees to comply with TSE’s safety programs and all safety requirements
promulgated by any local or Federal governmental authority, including without
limitation, the requirements of the Occupational Safety and Health Act of 1970 and the
Construction Safety Act of 1969 and all standards and regulations which have beenand
shall be promulgated by the agencies which administer such or similar acts. Contractor
shall prevent the use, planned release, or other introduction onto the Plant site, or the
exposure to persons and property, of any toxic or hazardous substance, whether subject
lo regulation or not. Contractor shall clean up and abate any spills or contamination,

) and restore the affected area to its prior condition and as required by applicable
\ governmental authorities. To the fullest extent allowed by law (and no further),

2
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Contractor shall be solely responsible for and shall indemnify and hold harmless TSE
from and against any and all claims, damages, liabilities, costs or expense (including
the fees of counse! and other expenses of litigation) suffered or incurred as a result of
Contractor's use or introduction onto the Crescent Dunes plant site of any hazardous or
toxic substance, whether subject to regulation or not, or Contractor's failure to
otherwise abide by the provision of this paragraph. At the completion of the Services,
Contractor shall remove all waste materials and rubbish from the Plant site as well as
all tools, construction equipment, machinery and surplus materials.

Represenlations and Warranties: Undertakings.

{(a) Contractor represents and warrants that it has the knowledge, skill and experience to
provide the Services, that it is a contractor licensed in the State of Nevada, and that all
Services will be performed in a good and professional manner in accordance with
industry standards and all applicable laws, statues, regulations or ordinances.

(b) Contractor represents and warrants that this Agreement and the Services are not in
conflict with any other agreement to which Contractor is a party or by which it may be

bound.

(c) Contractor agrees to be solely responsible for payment of compensation, workman's
compensation, social security, disability, medical, savings, pension, fringe and other
benefits, unemployment insurance and employment tax withholding in relation to its
employees (all being the "Payments"). Contractor further agrees to pay, on a monthly
basis for the duration of any such claim, TSE's attorney's fees and costs if Contractor,
one of Contractor's employees, or someone acting on their behalf, alleges that
Contractor, was an employee of TSE or any TSE Affiliate.

(d) Contractor is and will be an independent contractor. In the event that the Contractor
chooses to subcontract a portion of the services described in Exhibit A, Contractor
shall be fully responsible for any work in accordance with the terms of this agreement.

(e} 1t a natural person, the Contractor additionally agrees to be solely responsible for self-
employment taxes, unincorporaled business laxes, other taxes and payments related to
the Services (the "Self-Employment Payments"), and agrees to otherwise not be or
try to be deemed an employec of TSE or any TSE Affiliate in any way, with respect to
Payments, Self-Employment Payments or otherwise.

(f) Contractor will cooperate in the defense of TSE or any TSE Affiliate against any
governmental or other claim made for taxes of any kind related to the Services or this
Agreement, or any payment made to Contractor or any person assigned by Contractor.
Further, Contractor agrees o indemnity TSE and any TSE Affiliate for the amount of
any employment taxes required to be paid by TSE or TSE Affiliate as the result of
Contractor not paying any federal, state or local income taxes with respect to the fees
or any other payment or benefil received by Contractor with respect to the Services.

w)
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7. Intellectual Property Rights.

(a) If Contractor (alone or with others) during this Agreement or its performance
(whichever is longer) or based on information acquired during the same, makes,
creates, or otherwise coniributes to an idea, concept, improvement, method, invention,
discovery, writings, programming, documentation, source code, object code,
compilations, design or other work or intellectual property, tangible or intangible, that
relates to, affects or is capable of being used in the business of TSE or a TSE Affiliate
(all of the above, the specifications and the deliverables, being the "Work™), Contractor
will disclose promptly {ull details of the Work to TSE and, irrespective of such
disclosure, hereby assigns and agrees to assign all rights in any patents, patent
applications, copyrights, disclosures, or trade secrets, to TSE or such TSE Affiliates as

TSE may direct.

(b) Contractor agrees that the Work shall be deemed "works made for hire” and that TSE
or the applicable TSE AlfTiliate shall be deemed the author and sole, cxclusive owner
thereof, including all copyrights therein. Contractor hereby transfers, assigns, sells,
and conveys to TSE, or to the applicable TSE Affiliate, all of Contractor's right, title
and interest in the Work, and in all property of any nature, whether patentable or aot,
pertaining to the Work, including Contractor's interest in any and all worldwide wrade
secret, patent, copyright and other intellectual property. All records of or pertaining to
the Work shall also be the property of TSE, or the applicable TSE Affiliate. Contractor
will not do any act that would or might prejudice TSE or any TSE Affiliate.

(c) Contractor agrees to execute all documnents necessary or desirable in TSE's judgment
to confirm TSE's or TSE Affiliate's, as the case may be, ownership interest in the Work,
or to document, perfect, record or confirm the rights given to TSE and TSE Affiliates

hereunder.

(d) The Contractor also agrees to assist TSE, at TSE's request and expense, in preparing,
prosecuting, perfecling and enforcing the tights of TSE, or of such TSE Affiliate as
TSE may direct, in, and its ownership of, any intellectual property including without
limitation, U.S. or foreign patents, copyrights, or patent applications for which
Contractor may be named as an inventor (including any continuation, continuation-in-
part, divisional applications, reissue, or reexamination applications).

8. Confidentiality Provisions.

(a) Contractor acknowledges that, in the course of performing the Services, Contraclor
may receive or have access to non-public, proprietary and confidential information
from or about TSE and TSE Affiliates, including but not limited to financial, business
and technical information and models, names of potential and actual customess or
partners, and their affiliates, proposed and actual business deals, transactions,
processes, reports, plans, products, strategies, market projections, software progams,
data or any other information. All such information, as well as the Work defined above,
in whatever form or medium (including without limitation, paper, electronic, voice,

4
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audio, and computer) are collcctively referred to herein as “Confidential
Information".

(b) Contractor shall keep the Confidential Information confidential and shall not disclose
or show such information, in whole or in part to any person, and will make no useof it
except for, the sole purpose of performing the Services. Confidential Information shall
not in any event be used for Contractor's own benefit or for any purpose detrimental to
the interests of TSE or any TSE Affiliate.

(c) Without limiting the generality of the foregoing, Contractor agrees that it will not
disclose or use TSE's or any TSE Affiliate's customer information provided to it under
this Agreement or to which Contractor has access in perforning the Services in any
way, except for the purpose for which TSE or TSE Affiliates provided it. Contractor
also agrees that it will implement information security measures to ensure that i, its
employees and any service provider used by it will protect customer information.
Contractor further agrees that, upon the reasonable request of TSE, it will provide TSE
with copies of audits, test result information, or other measures that will enable TSE to
assess whether it is in compliance with this Section 8.

(d) No license to Contractor or any other person, under any trademark, patent, copyright,
or any other intellectual property right, is either granted or implied by the conveying of
any Confidential Information. Within ten (10) days following the receipt of a request
from TSE, Contractor will dcliver to TSE all tangible materials containing or
embodying Confidential I[nformation, together with a certificate of Contractor
certifying that all such materials in Contractor's possession or control have been
delivered to TSE or the specified TSE Affiliate or destroyed. Contractor shall not assert
directly or indirectly any right with respect to the Confidential Information whichmay
impair or be adverse to TSE's or any TSE Affiliate's ownership thereof.

(e) Contractor agrees to comply with the confidentiality covenants contained in any other
transactional documents to which TSE becomes bound in connection with this
Agreement, in each case to the extent more restrictive than the confidentiality

provisions otherwise contained in this Section 8.

(B It is expressly understood and agreed that this Section 8 shall survive the termination
of this Agreement.

No Infringement. Contractor covenants and agrees that the Work does not and will not

infringe upon the intellectual property- or confidentiality rights of any third party.
Contractor will at its cost defend TSE and applicable TSE Affiliates against any claim that

the Services, Work, or products used by Contractor so infringe.

No Liens.

(a) Contractor shall not voluntarily permit any laborer's, materialmen’s, mechanic’s or
other similar lien, claim or encumbrance (collectively, “Lien™) to be filed or otherwise

5
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imposed on any part of the Services, the materials and equipment necessary for the
performance of the Services, or the Crescent Dunes plant site (except to the extent that
such Lien arises from TSE wrongfully withholding payment from Contractor). Ifany
such Lien or claim therefor is filed or otherwise imposed, then, in such event,
Contractor shall, at the request of TSE, cause such Lien promptly to be released and
otherwise discharged. Ifany Lien is filed and Contractor does not promptly cause such
Lien to be released, discharged, or if a bond is not filed to indemnify against or release
such Lien, then, TSE shall have the right to pay all sums necessary to obtain such
release and discharge and to deduct all amounts so paid by it from any payment owing
to Contractor. Contractor shall indemnify and hold harmless TSE from all claims,
losses, demands, causes of action or suits of whatever nature arising out of any Lien or
claim therefor (except to the cxtent that such Lien arises from TSE wrongfully

withholding payment from Contractor).

(b) Upon TSE’s request at any time, Contractor agrees promptly to furnish such statements,
certificates and documents in form and substance satisfactory to TSE, in its sole
discretion, which statements, certificates and/or other documents shall include, without
limitation, names of Contractor’s any permitted subcontractors and suppliers, their
addresses, amounts due or to become due or previously paid to such subcontractors and
suppliers, information concerning any Lien claims, Lien releases and/or Lien waivers
or receipted bills evidencing paymcnt, estimates of the cost of the Services performed
to the date of such certificatc, and estimates of the cost of completing such Services.

” 11.  Remedies for Breach. Contractor understands and agrees that money damages would not
be sufficient remedy for any breach of this Agreement and that TSE or applicable TSE
Affiliate shall be entitled to seek injunctive or otherwise equitable reliel to remedy or
forestall any such breach or threatened breach. Such remedy shall be in addition to all
other rights and remedies available at law or in equity.

No Consequential Damages. Notwithstanding any other provision in this Agreement,
under no circumstances will either party or any affiliate of a party be liable to the other for

any consequential, indircct, special, punitive or incidental damages. Each party hereby
waives and releases any and ail rights which it has, or may have in the future which arises
out of or relates to the non-continuation or termination of this Agreement by TSE for any
reason, except. however for any rights which Contractor may have for compensation due
and payable in accordance with the terms of this Agreement.

13.  Right of Publicity. Contractor may not use the name, logo, trademarks or service marks of
TSE or TSE Affiliates or any part thereof in any publicity, advertisement or brochure
without their priof written consent.

14.  Equal Employment. TSE does not discriminate in employment on the basis of sex, age,
race, creed, color, religion, sexual orientation, national origin, marital status, disability or

any other basis that is prohibited by law. Contractor agrees in providing the Services not
to discriminate on any basis and, if an entity, represents that it is an equal employment

| . opportunity firm.
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17.

Compliance with laws and with advisorv guidelines. Contractor will comply with all laws
applicable to its business, the Services, and goods and products it provides in the Services.

Indemnification.

(a) Contractor will take proper safeguards for the prevention of accidents or injury to
persons or property. Property as used in this Agrecment includes money. Money
includes, but is not limited to, currency, coin, checks, and/or securities and any other
documents or items of value or documents which represent value.

(b) Contractor will to the fullest extent pcrmifted by law, indemnify and hold harmless
TSE from and against all direct and indirect loss, whether suffered by TSE or others,
liability, damages, suits, settlements, judgments, costs and expenses (including without
limitation, reasonable attorneys' fees and court costs) (collectively, “Losses"), resulting
from any claims, actions or legal proceedings arising from or related to any (i) injury
to persons, including death, (ii) damage to property, including loss of property, (iii) loss
of use of property, (iv) fidelity or crime loss, or (v) professional services liability, error
or omission, in each case of the foregoing (i) through and including (v) arising in
connection with the Services, and/or materials or premises supplied by Contractor, or
any of its employees, agents, subcontractors, servants or invitees to TSE or which may
be caused by any act, negligence, or default whatever of Contractor, its employees,
agents, servants or invitees, excepl to the extent caused by TSE's gross negligence or

intentional misconduct.

{c) As respects any services provided by Contractor under this Agreement related to
money, Contractor assumes liability for all risk of loss or damage should money, inany

form, come into its care.

(d) It is expressly understood and agreed that the foregoing provisions of this Section 15
shall survive the termination of this Agreement.

{e) The term TSE as used in this Section 13 include any of TSE's subsidiaries, affiliates,
as well as its and their respective sharcholders, directors, officers, agents,

representatives, and employees.

Insurance. Contractor shall obtain and maintain the insurance requircments outlined in
Exhibit B, attached hereto and made a part hereof. Each of the insurances that Contractor
is required to obtain and maintain under the Agreement shall be with recognized reputable
companies acceptable to TSE. Upon request from TSE from time to time, Contractor shall
furnish TSE with insurance certificates evidencing that Contractor has complied with the
foregoing insurance requirements. [n the event that Contractor performs any Services on
the site of TSE’s Crescent Dunes project in Tonopah, Nevada, Contractor shall comply
with the insurance requirernents provided by TSE to Contractor.
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18.  Waiver. If TSE fails or delays in exercising any right, power, or privilege hereunder, this
shall not be deemed a waiver thereof, nor shall any single or partial exercise thereof
preclude any other or further exercise of any other right, power or privilege hereunder.

19.  Amendment. No part of this Agreement may be modified, waived, or amended except in
a writing signed by the party to be charged, and solely as to the matters specified in such

writing.

20.  Successor Provision. This Agreement shall be binding upon and inure to the benefit of
Contractor and TSE, and their respective successors, heirs, executors, administrators and
assigns, cxcept that neither parly hereto may assign or delegate any of ils rights or
obligations hereunder without the prior written consent of the other party hereto; provided,
however, that TSE may assign and delegate to one or more TSE Affiliates.

21.  Severability-Survival. [f any of the provisions of this Agreement are held invalid, illegal
or unenforceable, the remaining provisions shall be unimpaired. The provisions of this
Agreement expressly provided as being or intended by their meaning to be of unlimited
duration shall survive termination of this Agreement.

Headings. Headings are for reference and shall not affect the meaning of any provision of

22.
this Agreement.
(
e 23.  Entire Aegreement. This Agreement constitutes the entire agreement between the parties

and supersedes all previous agreements, promises, proposals, tvepresentations,
understandings and negotiations, whether written or oral, between the parties respecling

the subject matter hereof,

24.  Governing Law-Submission to Jurisdiction-Waiver of Jury Trial. This Agreement shall be
governed by the laws of the State of Nevada. Contractor submits to the jurisdiction of the
courts in such State, with a venue in Las Vegas, Nevada, for any action or proceeding
directly or indirectly arising out of this Agreement, and agrees that service on Contractor
in such action shall be valid when mailed to Contractor at Contractor's address below.
Mediation is a condition precedent to the institution of legal proceedings arising from or
relating to this Agreement; provided, however, that either party may file a [egal proceeding
in advance of mediation if necessary to protect or preserve a legal right, and any such
proceeding filed in advance of mediation must be stayed pending mediation for a period of
sixty (60) days from the date of filing or for such longer period as the parties may agree or
acourt may order. Contractor and TSE, on behalf of itselfand of applicable TSE A fliliates
hereby irrevocably waive any and all right to trial by jury in any action or proceeding
arising out of or relating to this Agreement.

[3S]
.Ux

Notices. All notices, demands or other communications to be given or delivered under or
by reason of the provisions of this Agreement shall be in writing and shall be deemed to
have been given to a Party when delivered personally to such Party or sent to such Party
. by reputable express courier service (charges prepaid), or mailed to such Party by certified
( or registered mail, return receipt requested and postage prepaid, to such Party’s address

8
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stated in the caption of this Agreement or any other address that such Party has identified
as the address for notices by written notice hereunder to the other Party at least thirty (30)
days prior to such other Party’s notice. Such notices, demands and other communications
shall be addressed to each Party at their address provided below.

[Signature page follows]
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IN WITNESS WHEREOF, TSE and Contractor have caused this Agreement to be executed by a
duly authorized officer, or if Contractor is a natural person, Contractor hereby signs in its
individual capacity. This Agreement may be exccuted in counterparts, which, when taken

together, will constitute one agreement.

TONOPAH SOLAR ENERGY, LLC BraumA GROUP, INC.
D 2 e

Bv: 1/4&//‘/1},’-;/["{7/7[ ¢£'7:’Q B y: {’) (‘ 7
Name:  Kevin B. Smith Name: 1) oo ) K20 M i
Title: President Title: b el Covesnl
Address: 520 Broadway Address: 1132 South 500 West

6" Floor Salt Lake City, UT 84101

Santa Monica, CA 90401
Email: _legal@solarreserve.com Email: dand 2 :";__b::i ke b
Fax: (310) 315-2201 Fax:

10
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EXHIBIT A

Start Date:_ XX

End Date: XX

Hourly Rate: See Exhibit C

Total Not to Exceed (NTE) amount: $200.000.00

Authorized Representative: Rob Howe. Project Director

Schedule and Description of Objectives, Deliverables and Specifications:

11
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EXHIBIT B

INSURANCE REQUIREMENTS

Insurance Requirements

Contractor shall procure and maintain for the duration of the Agreement insurance against claims
for injuries to persons or damages to property which may arise from or in connection with the
performance of the Services hereunder by Contractor, its permitted agents, representatives, or

employees.
MINIMUM SCOPE AND LIMIT OF INSURANCE

Coverage shall be at least as broad as:

[. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01 1207
(CG 00 01 04 13, if available) or carrier equivalent covering CGL on an “occurrence”
basis, including premises, products and completed operations, property damage, bodily
injury and personal & advertising injury with limits no less than One Million
($1,000,000) per occurrence; Two Million ($2,000,000) general in the aggregate.
Coverage shall include Sudden & Accidental Pollution. Coverage shall be provided ona
per-location or per-project basis. 1f coverage is written on a “claims-made™ basis, the
policy shall have a three-year (3) extended reporting period following the completion of
Services or expiration of the Agreement;

2. Business Automobile Liability: Insurance Services Official Form Number CA 00 0l or
carrier equivalent covering all owned (if any), hired, and non-owned vehicles with a limit
of no less than One Million (§1.000,000) per accident for bodily injury and property

damage.

Workers’ Compensation insurance as required by the State in which work is being
performed, with Statutory Limits, and Employer’s Liability Insurance with a limit of no
less than One Million ($1,000,000) per accident; One Million ($1,000,000) disease-each

employee; One Million ($1,000,000) discase-policy limit.

[F3]

4. Umbrella or Excess Liability coverage with a limit of no less than Five Million
(35,000,000) for each occurrence with an annual aggregate of Five Million (§5,000,000).
Policy shall follow the CGL regarding per location or per project coverage basis and shall
include (i) Commercial General Liability, (ii) the Business Auto Liability, and (iii)
Employers Liability coverage limit of no less than Five Million Dollars ($5,000,000)
(following CGL or a separate policy shall be an underlyer to this policy). If coverage is
wriiten on a “claims-made™ basis, the policy shall have a three-year (3) extended reporting
period following the completion of Services or expiration of the Agreement.
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Insurance Policy Provisions

The insurance policies arc to contain, or be endorsed to contain, the following provisions:

Additional Insured

SolarReserve, LLC (“SolarRescrve™) and TSE, their subsidiaries, sub-subsidiaries, divisions, and
members of limited liability company and any affiliated, associated, allied, controlled or
interrelated entity over which SolarReserve has control, The United States Department of Energy
(“DOE), and PNC Bank, Nationa! Association doing business as Midland Loan Services, a
division of PNC Bank, National Association (“PNC™) and their respective officers and
employees shall be named as additional insured on all policies (except Workers’
Compensation/Employer’s Liability and Professional Liability) with respect to liability arising
out of Services or operations performed by or on behalf of Contractor, including Goods,
materials, parts, or equipment furnished in connection with such Services or operations.
Additional Insured coverage shall be provided in the form of an endorsement to Contractor’s
insurance (at least as broad as ISO Form CG 20 10 11 85 or both CG 20 10 “ongoing operations”
and CG 20 37 “completed operations™ forms (or later versions of or a carrier equivalent of such

forms)).

Primary and Non-Contributory Coverage

The insurance shall be primary and non-contributory with respect to the insurance provided for
the benefit of TSE, SolarReserve, DOE and PNC and their respective officers and employees.
Each insurance policy required above shall be included in coverage form or be endorsed 10
provide Separation of Insureds. Each of the insurances that Contractor is required to obtain and
maintain under the Agreement shall be with recognized reputable companies with a current A.M.
Best’s rating of no less than A: VII, unless otherwise acceptable to TSE.

Separation of Insureds

Each insurance policy required above shall include in coverage form or be endorsed to provide
Separation of Insureds.

Notice of Cancellation

The insurance policies may not be cancelled, non-renewed or materially changed by Contractor
or its subcontractor without giving 30 days or, in the case of cancellation for non-payment of
premiums, 10 days, prior written notice. The policies shall be endorsed to provide notice to TSE,
SolarReserve, DOE and PNC and their respective officers and employees.

Waiver of Subrogation

All such insurance shall include a waiver of any rights of subrogation of the insurer as against

13
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SolarReserve, and TSE, their subsidiaries, sub-subsidiaries, divisions, and members of limited
liability company and any affiliated, associated, allied, controlied or interrelated entity over which
SolarReserve has control, DOE, and PNC and their respective officers and employees; and shall
waive the right of insurer to any set-off, counterclaim, or ather deduction of any sort.

Acceptability of Insurers

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A: VII,

unless otherwise acceptable to TSE.

Verification of Coverage

Contractor shall furnish TSE, SolarReserve, the DOE, the Collateral Agent and the Loan Servicer
with its own original certificates including carrier-issued endorsements with policy numbers
referenced or copies of the applicable policy language eftecting coverage required evidencing that
Contractor has complied with the foregoing insurance requircments. All certificates and
endorsements are to be received and approved by TSE before Contractor commences performing
the Services. Failure to obtain the required documents prior to commencement of the Services shall
not waive Contractor’s obligation to provide them. TSE reserves the right to require complete,
certified copies of all required insurance policies, including endorsements required by these

specifications, at any time.

14
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EXHIBIT C

BILLING RATES
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EXHIBIT D
Pavment Deliverables

Each of Contractor’s invoices shall be accompanied by the following documents
(collectively, “Payment Deliverables™):

l. with regard to payments sought for work (labor and materials) fumished
by subcontractors or suppliers (which may be used only if consented to by TSE), Contractor must
identify all subcontractors and suppliers for whose work or materials pavment is being sought in
the invoice and, in addition to providing such supporting documentation as may be reasonably
required or requested by TSE, provide, for each such subcontractor the following information: (a)
a brief description of the Services performed for which paytnent is being sought, (b) the agreed
upon price or value of the Services, (c) the amount to be retained or withheld from the
subcontractor, and (d) the amount requested [or payment to the subcontractor;

2. a duly executed Waiver/Release of Mechanic’s Lien from the Contractor
and cach of the Contractor’s subcontractors and suppliers for whom payment is sought, in the form
required by TSE, unconditionally waiving and releasing all contractual, statutory and constitutional
liens or all claims for payment for the work covered by previously paid invoices;

3. a duly executed Waivei/Release of Mechanic’s Lien from the Contractor
and cach ol the Contractor’s Subcontractors and Suppliers for svhom payment is sought, in the form
required by TSE, waiving and releasing all contractual, statutary and constitutional licns or all
claims for payment for the work covered by the invoices being submitted, conditioned only upon

receipt of the requested payment;
4. In the case of a request for final payment:

(A) a “Bills Paid Affidavit” by Contractor that states, under oath and inaform
acceptable to TSE, that all bills or obligations incurred by Contractor through the final
completion of the Services have been paid or are as sel forth in the affidavit. Amounts
unpaid or claimed to be owed by Contractor {including claims asserted by Subcontractors,
whether or not disputed by Contractor), including such amounts to be paid to
Subcontractors from the final payment requested by Contractor, shall be fully identified in
the Affidavit (by name of person to whom payment is owed or who is claiming payment
and the amount owed or claimed to be due);

(B) a duly executed Final Waiver/Release of Mechanic’s Lien firom Contractor
and each of the Contractor’s subcontractors for whom payment is sought, in the form
required by TSE, unconditionally waiving and releasing all contractual, statutory and
constitutional liens or all claims for payment for the work covered by previously paid

Requests for Payment; and

(C)  adulyexecuted Final Waiver/Release of Mechanic’s Lien from Contractor
and each of the Contractor’s subcontractors and suppliers for whom payment is sough, in
the form required by TSE. waiving and releasing all contractual, statutory and
constitutional liens or all claims for payment for the work through final completion,
conditioned only upon receipt of payment of the amount stated therein, conditioned only
upon receipt of the requested payment, which amount must match the amount set forih as

20
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due and owing in the Contractor’s Bills Paid Affidavit required under subparagraph (A)
above.
5. Contemporaneous with receipt of the final payment (or, at TSE's sole
option, after final payment) Contractor shall furnish a duly executed Full and Final Waiver/Release of
Mechanic’s Lien from the Contractor in the form required by TSE, unconditionally waiving all contractual,
statutory and constitutional liens or all claims for payment for the work through final completion thereof.
At TSE’s option, contemporaneous receipt of such Full and Final Unconditional Lien Waiver shall be a
condition to actual payment of the final payment to the Contractor.
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APN: 012-031-04, 012-131-03,
012-131-04, 012-140-01, 012-141-01,
012-150-01, 012-151-01, 012-431-06,
612-141-01

WHEN RECORDED, MAIL TO:

Jones Lovelock

Nicole Lovelack

400 South 4% Street, Suite 500
Las Vegas, NV 89101

The undersigned hersby affirms that this document,
including any exhibits, submitted for recording does

persans. {Per NRS 239B.030)

not contain the social security numbcr of any person or

Offlclal Records Nye County Havéda\
Daborah Beatly - Recorder -
04/09/2018 81: lS 15 PH :
Raquested By: JONES LOVELO
Recorded B

Recordlng gee
Page 1 of 7

NOTICE,C}F I}E&\

The undersigned claims a lien u é\fhe ptop .'descnbed in this natice for work,

materisls or equipment furnished orto .he fornt

and does hereby reserve the right
notice of lien with respect‘ the

furnish for which itis
expressly reserves any sfd e[l x\t{,

1edi

or the improvement of the properyy
exfurther :} end this Notice of Lien or to record a ney
rk, mateftgl or equipment it has furnished or may

d and does not/cdncel, withdraw, discharge or release and
and cleims that it may possess with respes

fo the work, mater)agbr equd)meht R\has furnished or may furnish:

L.
Al

no specified ongma( k&c?n \ct amount’

ficable

2. [ Thehai \L

equlpment, Iéﬂl’l lS.

\
Thn: 6uﬁt oi%e Qngmal contract is: this is a time and material contract with

mmt of all additional or changed work, materials and

gy
!5 \’I“he total amount of all payments received to date is: $13,818,882.29

‘\
56 98@, }§6 24

.’
bl

e //
Ve

—— ¥

4\ The amount of the lien, after deducting all just credits amd offsets, is:
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5. The name of the owner, if known, of the property is: Bureau of .Land

~\‘
e

Management and Tonopzh Solar Energy, LLC, including its subsidiaries and all otbe"" ‘lstzd
(7 \

or associated entities . %\/’

6. The name of the person by whom the lien claimant wasf“"p g
sk

7. A brief statement of the terms of payment 01: the lien clalmgh s contractis:

/S
amounts attributable to time and materials provzded to the Cresc&t\nunes Solar Energy Praject

whom the lien claimant furnished or agreed to farnish work,/maten ls or equi mfnh

Tonopah Solar Energy, LLC

<
and, payment as required by Nevada law, but in no evqg‘t*{g‘tcr than 45 days after the submission

N

of an invoice TN N
\ N
11 / NN
o ( ~
- r
/ / / '\\ Sl ~" /
P VN o S
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s ~ ~
I !' N " , 3
N N 17
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8. A description of the property to be charged with the lien is: Crescent Dunes \
\

AT~
Solar Energy Project more particularly described in Exhibit A. <//‘"*\\\\%

Dated: ﬂ@ml {s , 2018,

P /
Brahma Group, Inc. Ve ‘\}}%
{ \
Ls g ” }\/) !
~
vl : s

Name: Sean Daws
Title: President L

State of Utah ) S
)ss. DN
County of Salt Lake °) RN
e s “ ~:

Sean Davis, being first duly swon on 6&;(?1' adéd}?ii%'\g"m law, deposes and says:

I have read the foregoing Nonce of Lxe\n know«the contents thereof and state that the
same is true of my own personal know,l edge c;cccpl those matters stated upon information and
belief, and, as to those n)alters Ibelzeve them ld be true.

Jay .
N /hé o Sea.n Davis

\

o~
’/

(/f‘r W) SUSANA RAMPTON
NOTARY PUSLC -STATE OF LITAH

of the year2 2018 A Q; My Gem. Exp 08/04/2020
Commission # 690304

i N Public in and for’

me\é\%ty of\&'ﬁ(ﬂ& and State of %47 w4

~
~ . '\ )
. ;]
N 3
\\_— ’./-

RA000212




890822 Page 4 of 7

L\,
EXHIBIT A T~y
Improvement: /~! (-\ ,’
The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on tb&.@ndmm\
Tonapsoh, Nevada. e -
Land: L

Nye County Assessor Parcels: APN (12-031-04, APN OIZ~b31-03 APN 0L2 lBJ,M
APN 0[2-140-01, APN 01Z-150-01, APN 012-141-01, AP!\’ Dt2-43? 06, APN 012 151-

01, AND 612—14!-0! .

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS. PRE?ARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS F@LLOWS

All that {and situated in the County of Nye, State ol' Nevada, wore particalarly described

as follows: . Lo .
PARCEL1: GEN-TIE LINE (NW—08793”3J‘ '

All that propenty lying wnhm Townshxp SfNonh é;lr\x’ge 41 East, M.D.B. & M., in
the County of Nye, Stale of- Nc-.ada accordmg to the Official Plat thercof

described as follows:

¥

Scction 2: Q/sw '/.‘ms Veand the w Vi SE Ve

\
Section 11z { { 411@\‘(\/%
Sectmu IA) .r‘TQe NE /4 NW ‘/4,‘tl\c W A NW 1 and the NW % SW ¥y,

‘4\lhe \V-"fz Sl: ¥ and the E 4 SW %

Secuon 15 The E ’/z SE\A and the SW % SE ¥%;

Scct(on-'t‘% The\NE Y4 NE %, the W % NE %, the SE % NW %, the E % SW %
£~ \(pe SWi% SW % and the NW % SE Y;
,‘ I
Ségl‘i@ 27:
< ge«mm,/me SE % NE %, the E % SE ¥ and the SW % SE %;

}TheNE%NW‘Aand theW‘/z'NW Y

N .'.
o~ a l.. Secuoq.’,’ﬂ The NW % NE %

\

\
N \\ \

\\\
\\\__//x
\/
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FARCEL 2: SOLAR ENERGY PROJECT (NVN-086292) P .l i

All that property lying within Township 3 North, Range 41 East, M.D.B, &M m N

the Counly of Nye, State of Nevada, according to the Official,- PTM l}x‘eseof\

described as follows: . RN
i S

The SE Y, the E ¥ SW Y, ith/:SW‘ASW'V thc\E‘/zSE /4, _-

Section 33:
NW Y, the S A NE %, the NEY4A NE Vfand the SEAN WV‘NE
%
( \ : ~._
Section 34: The W %, the SE %, the W V2 NE %, thc SE % NE ‘/4 apd :hc
SWUNE %NE % i
Scction 35:  The SW Y SW e NW Y, lhc W SW Yi the SE A NW % SW Y

andlthe WS NWUSW Y, =~

All thal propesty lying within Township 4.Jélorth\ Rangc 41 East, M.D.B.&M., in
the Counly of Nye, State of Nevatﬁs /nccbrdmg to tht Official Plat Lhercof

’ -

described as follows: ‘.~ ~, . . 3 9

-
|

Section2:  Lot4andthe W ‘/“ $W~’ 4 NW" v

-

The N %, thaNW'ASE’/f xh‘eN‘/:NE'/‘SE‘/A,theSW ViNE %

Section 3:
SE44, the NV % SW Y SE Vi the N % SW ¥, the N % § ¥ SW %
/and/the SW '/‘SW '/ SW i
Secion 4 ('U'le Vi, e NV SE ¥, the E % SE Y SE Y, the NW % SE %
<4, the NEY'SW % SE ¥, he NE ¥ NE 1 SW ¥, the E % NW
i {\f‘t{le B% of Lot-4 and the NE % SW % NW %
PARCEE. 3 ;

~

ANALONBA-MOLYSUBSTATION EXPANSION {(NVN-089273)

‘HI at propcx;]y‘i)ang within Township 5 Noith, Range 41 East, M.D.B. & M, in
1he\ unty ye State of Nevada, according to the Official Plat 1hereof

//—?eacﬂ’b@ 25 Jollows

{ .
~ k Sccnqn The E % NE YA SW % NE %

\\\\ And

~ N
\._ N S
S~
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A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHH? 5 .
SOUTH, RANGE 4l EAST, M.D.M., BEING MORE PARTICULAR.LY S

DESCRIBED AS FOLLOWS: e

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 27 -
THENCE ALONG THE SOUTH LINE THEREOF, NORFH 88°34:27" WEST,:
33144 FEET TO THE CORNER OF THE EAST,HALF (E'14)-QF THE
NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER (SW %)
OF THE NOKTHEAST QUARTER (NE ') OF SATD §ECTION2; ..
THENCE ALONG TIIE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20°22" EAST, 663.03 FEET; THENCE SOUTH
R8°42°55™ EAST, 331.39 FEET TO THE EAST LINE OFSAID-£0T 2/

THENCE ALONG SAID EAST LINE, SOUTH 00°20°1 1” WEST; 663.85

FEET TO THE POINT OF BEGINNING™~. ™.

PARCEL 4-1: p—

-

The North ohe Half (N 12 ) of the Sm.}the.ast Qua:tv.r {SE %) and the Southeast
Quarter (SE %) of the South@ast Qﬁarlcr;(SF ) of “Section 12 in Township 6
North, Range 40 East, M.D.B: &M accordmg to tﬁe’ Official Plat of said Land on
file in the Office of the Burcau of Land Mauagcrﬁeni

Said land is also known as,Pam.l 4 of P%rccl "Map recorded July 25, 1980, as File
No. 2673}, Nye Qcmnty. Nevads Rccordc !

ARCEL 4- :,./ o -
Lots One /(l)qnd wo (Z‘Nn lge Northwest Quarter (NW %} of Section 18,

Towushxp 6 Morth, Range 41 East, M.D.B.&M., according to the Official Plat of
said !aﬁd o 2{: in th&OFf’ ice of the Bureau of Land Managenient.

Said land 5 :dgo known as Pnrccl Two (2) of Parcel Map recorded July 25, 1980
as Frlc M 2673 1\{)'3 County. Nevada Records.

T gc.r.her wﬂh\ an casement for the purpose of installing and maintaining an
lmg{mon well,/mbre particulprly described as follows:

Retamnd

encing at the Northeast cornor of Scetion 13, Township 6 North, Range 40

.' / So{[n
S0 EashaMIBL.B&M,;
/\ k‘ l\ \/
~ \\ ~ \’FhenceSouth 200 feet at the Trust Point of Beginning;

\ \

\ ‘\ or'mnumg South for 50 fect;

/
/ /
\_
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Thence Westerly for 20 feet; . . , /
Thence Northerly for 50 feet; ' _ ™ N
Thence Easterly for 20 feet, at the true point of beginning. ,'/ / ',\'\._:‘\.,‘
- L1 \ ‘l
P LR [
PARCEL 4:3 RN .\v_/’.

East Half (E %) of the Northwest Quarter (INW ‘/Ji of Section 18, Tawnsﬁ‘rp 6
North Range 4] Bast, M.D.B.& M., according to thchﬂ'xc;al plat of saxd,land on
file in the Office of the Bureau of Land Management. - ™ -

Said land is also known as Parcel One (1) of Parcel Maps, rc?urded fuly 25, 1980
as File No. 26731, Nye County, Nevada Records

.,
N

All land defined as “Servient Propr:rty, dcsgn’bm{mddeplcled in that certain
document entitled “Grant offG;neranon-T(e ’Fnseruel)t recorded September 14,
2011 as Document No. 772383, Official | Re’cards Nye County, Nevads, being a
portion of the Southeast Quarter(SE. Vi of rhe/Nonheast Quarter (NE %) of
Section 2, Township 5 North “Ranigg 4 East.'M.D.B.&M.. according to the
Official Plat thereof, FXCFP’ﬁNC THEREFROM any portion conveyed to Sierra
Pacific Power Company Hy & Deed recorded January I, 1981 in Book 295, Page
553 as File \Io/\i{ﬁél t\nf Ofﬁcml Records. Nye County, Nevada.,

1 ( P . -
/ - ~
4'/‘- \- I" *
( AN
~, a,
\ ‘./ B S~
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Nicole Lovelock, Esq. FILED

Nevada State Bar No. 11187 FIFTH JUDICIAL DISTRICT COURT
Justin C. Jones, Esq.

Nevada State Bar No. 8519 APR 1 7 2018

JONES LOVELOCK Y

400 S. 4th St,, Ste. 500 DESOUNTY DEPUTY CLERK

Las Vegas, Nevada 89101 Warianme Yoifee

Telephone: (702) 805-8450

Fax: (702) 805-8451

Email: jjones@joneslovelock.com
Email: nlovelock@joneslovelock.com

Attorney for Plaintiff
Brahma Group, Inc.

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUTY OF NYE

BRAHMA GROUP, INC. a Nevada CASENO.: CV 34237
corporation; DEPT.NO.: \
Plaintiff,
Y.
COMPLAINT

TONOPAH SOLAR ENERGY, LLC; a
Delaware limited liability company; BUREAU
OF LAND MANAGEMENT, a federal agency;
and DOES 1 through 100, inclusive;

Defendants.

Plaintiff Brahma Group, Inc. (“Brahma Group™), by and through its counsel of the law firm
of Jones Lovelock, hereby complains and alleges against Tonopah Solar Energy, LLC (“TSE™),
Bureau of Land Management (“BLM”) and Does 1 through 100, inclusive, as follows:

THE PARTIES
1. Brahma Group is a Nevada corporation that is authorized to do business in the State

of Nevada and is a Nevada licensed contractor in good standing with contractor’s license number

0068114 and 0071384.

2. TSE is a limited liability company organized in Delaware and doing business in

Nevada as a foreign limited liability company.

3. BLM is a federal agency that manages certain land in Nevada.
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4, Brahma Group does not know the true names or capacities of Does 1 through 100,
inclusive, and sues such defendants by such fictitious names. Brahma Group is informed and believes
and thereon alleges that each of the fictitiously named defendants is responsible for and caused the
damages herein alleged. When Brahma Group ascertains the true names and capacities of Does 1
through 100, it will amend the Complaint accordingly.

FACTUAL ALLEGATIONS

5. TSE is the owner of the project known as Crescent Dunes Solar Energy Project
(“Project™).

6. On or about February 1, 2017, TSE, as the owner of the Project, and Brahma Group,
as the general contractor, entered in a Services Agreement (“Contract™) whereby Brahma Group
would provide such services, equipment, and materials that were reasonably necessary to perform
the work (“Work™) described in the Contract.

7. Pursuant to the Contract, Brahma Group was to be paid by TSE for time, equipment,
and material to complete the Work.

8. Pursuant to the Contract, except with respect to timely disputed amounts, TSE was to
pay each invoice within forty-five (45) days following TSE’s receipt of such invoice.

9. TSE failed to pay certain invoices on or before the date that such invoices were due
and failed to object in writing to the invoices prior to the date that they were due.

10. On April 9, 2018, Brahma Group recorded a Notice of Lien (“Notice of Lien”) with
the Nye County Recorder against the Project in the amount of $6,982,186.24 (“Original Lien

Amount™).

11.  The Original Lien Amount consisted of the cumulative amount owed to Brahma on
invoices that were forty-five days past due and not disputed by TSE prior to the invoice due date.

12.  On April 16, 2018, Brahma Group recorded a Notice of First Amended and Restated
Lien (“Amended Notice of Lien”) with the Nye County Recorder against the Project in the amount

of $7,178,376.94 (“Amended Lien Amount™).

13. The Amended Lien Amount consisted of the cumulative amount owed to Brahma on

invoices that were forty-five days past due and not disputed by TSE prior to the invoice due date.
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14.  Additional invoices have been submitted and will be submitted to TSE for payment

| that are not due and owing as of the date of the filing of this Complaint and Brahma expects and

demands payment of the amounts reflected in said invoices.

15.  Brahma Group served a copy of the Notice of Lien and Amended Notice of the Lien
on TSE and the BLM.

16.  Prior to the filing of the Complaint, Brahma Group engaged TSE in informal
mediation through written and oral communications in an attempt to resolve its legal disputes, but
the parties were unable to reach any resolution.

17.  The BLM owns certain property on which the Project is partially located.

FIRST CLAIM FOR RELIEF

(Breach of Contract against TSE)

18.  Brahma Group repeats and realleges the allegations contained in the preceding
paragraphs, and by reference incorporate the same herein as though set forth in full.

19.  The Contract is a valid, enforceable agreement.

20.  TSE has defaulted under the terms of the Contract by, among other things, failing to
pay the amounts due to Brahma Group under the Contract.

21.  Brahma Group has duly performed all of the conditions precedent on its part required
to be performed pursuant to the Contract except for those covenants and conditions which the Brahma
Group is excused from performing due to the conduct of TSE.

22.  Brahma Group has suffered damages as a result of TSE’s conduct in an amount in

excess of $15,000.00.
SECOND CLAIM FOR RELIEF

(Breach of Implied Covenant of Good Faith and Fair Against TSE)

23.  Brahma Group repeats and realleges the allegations contained in the preceding

paragraphs, and by reference incorporate the same herein as though set forth in full.

24.  As stated above, TSE entered into valid and enforceable written contracts with

Brahma Group.
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25.  Under Nevada law, every contract imposes upon the contracting parties the duty of
good faith and fair dealing.

26.  TSE breached their duty to Brahma Group by performing in a manner that was
unfaithful to the purpose of the agreements, including but not limited to failing to pay invoices
without basis and failing to offer any timely objection to such invoices.

27.  Brahma Group has suffered damages as a result of TSE’s conduct in an amount in

excess of $15,000.00.
THIRD CLAIM FOR RELIEF

(Unjust Enrichment Against TSE)

28.  Brahma Group repeats and realleges the allegations contained in the preceding
paragraphs, and by reference incorporate the same herein as though set forth in full.

29.  Brahma Group provided labor, materials, and equipment to TSE for which Brahma
Group expected to be paid.

30. In the event that no enforceable agreement is deemed to exist, Brahma Group is
entitled to equitable relief for nonpayment by TSE. }

31.  TSE received the services and was aware that Brahma Group expected to be paid for
the labor, materials, and equipment that Brahma Group provided.

32, TSE has failed and refused to pay Brahma Group for the labor, materials, and
equipment provided.

33.  TSE has been unjustly enriched by receiving services, equipment, and materials from
Brahma Group to complete Work on the Project.

34.  Brahma Group has suffered damages as a result of TSE’s conduct in an amount in

excess of $15,000.00.
FOURTH CLAIM FOR RELIEF

(Violation of Nevada Prompt Payment Act Against TSE)
35.  Brahma Group repeats and realleges the allegations contained in the preceding

paragraphs, and by reference incorporate the same herein as though set forth in full.
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36.  Under Nevada’s Prompt Payment Act, Brahma Group was entitled to be paid for all
Jabor, materials, and equipment it provided to the Project within forty-five (45) days following
submission of an invoice to TSE.

37.  Pursuant to Nevada Revised Statute 624.609, if TSE intended to withhold payment
from Brahma Group, it was required to notify Brahma Group of any withholding of payment prior
to the date a payment was due, which was within forty-five (45) days after receipt of an invoice.

38. TSE failed to notify Brahma Group of any basis for withholding payment from
Brahma Group within 45 days after receipt of Brahma Group’s invoices.

39. Brahma Group has suffered damages as a result of TSE’s conduct in an amount in
excess of $15,000.00.

40.  Brahma Group has been required to retain the services of an attorney in order to
prosecute this action and, pursuant to NRS 624 is entitled to recover interest, attorney fees and costs

as provided by law.
FIFTH CLAIM FOR RELIEF

3

(Lien Foreclosure)
41. Brahma Group repeats and realleges the allegations contained in the preceding
paragraphs, and by reference incorporate the same herein as though set forth in full.
42.  Brahma Group provided labor, materials, and equipment to the Project for which it

has not been paid.

43,  Brahma Group recorded the Notice of Lien and Amended Notice of Lien and served
each on TSE and the BLM.
44.  Brahma Group has perfected its lien against the Project and the real property and

meets all statutory requirements to maintain a mechanic’s lien.

45.  Brahma Group shall be entitled to an order from the Court foreclosing upon Brahma
Group’s lien, declaring Brahma Group’s lien prior in interest to all other encumbrances against the
Project, and awarding Brahma costs and fees inclusive of costs, attorney’s fees and statutory interest,

and causing the Project and real property to be sold in satisfaction thereof.

RA000222




O 0 3 & W s LN -

[ N - T S S S WY
th B W N = O

Las Vegas, NV89101
o

400 S. 4th St., Ste. 500

JONES LOVELOCK

NN N NN
2 8 B8R BREBREBES 3

46. NRS Chépter 108 allows the Court to z}ward a prevailing lien claimant costs,
attorney’s fees, and statutory interest and Brahma Group’s costs, attorney’s fees, and statutory
interest shall be added to the amount of the lien.

WHEREFORE, Brahma Group prays for relief against TSE as follows:

1. For an award of actual and compensatory damages;

2. For an award of prejudgment interest and costs bf suit;

3. For an order deeming Brahma Group’s lien as a valid lien against the Project, prior
in interest to all other encumbrances and declaring the property to be sold to satisfy the lien in the
amount of the foreclosing the lien;

4. For an award of attorney’s fees and costs; and,

s. For such other relief as this Court deems just and proper.

NRS 239B.030 CERTIFICATION

Pursuant to Nevada Revised Statute 239B.030, the undersigned hereby aﬁirms that this

document does not contain the social security number of any persop.

JONES fVELOCK %/\
Nlcole Lovelock, Esq. /35/

}\Ievada State Bar No. 1

#Justin C. Jones, Esq.

Nevada State Bar No. 8519

400 S. 4th St., Ste. 500
Las Vegas, Nevada 89101

DATED this 16 day of April 2018.

Attorneys for Brahma Group, Inc.
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Nicole Lovelock, Esq. EiE FILED

Nevada State Bar No. 11187 FTH JUDICiAL pisTRICT CoURT
Justin C. Jones, Esq. AP

Nevada State Bar No. 8519 NYE R17 2018
JONES LOVELOCK YE COUNTY DEPUTY CLE,

400 S. 4th St., Ste. 500 DEP“TYM\N,__RK

Las Vegas, Nevada 89101

Telephone: (702) 805-8450 .
B oo 41 Marianne Yoffee

Email: jjones@joneslovelock.com
Email: nlovelock@joneslovelock.com

Attorney for Plaintiff
Brahma Group, Inc.

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUTY OF NYE

caseNo. CV 342 377

BRAHMA GROUP, INC. a Utah corporation;
DEPT. NO.: |

Plaintiff,
V.

TONOPAH SOLAR ENERGY, LLC; a | NOTICE OF FORECLOSURE OF
Delaware limited liability company; BUREAU | MECHANIC’S LIEN

OF LAND MANAGEMENT, a federal agency;
and DOES 1 through 100, inclusive;

Defendants.

Plaintiff BRAHMA GROUP, INC. has filed a Complaint in the above-entitled action to
foreclose on a Notice of Lien and Notice of First Amended and Restated Lien recorded against real
property and improvements in Nye County, Nevada described more particularly in Exhibit A
attached.

NOTICE IS HEREBY GIVEN to all persons holding or claiming liens pursuant to the
provisions of NRS 108.221 to 108.246, inclusive, on the real property and improvements described
herein to file with the Clerk of the Court and serve upon Plaintiff written Statements of Facts
constituting their liens, together with the dates and amounts thereof.

The Statement of Facts must be filed within a reasonable time after the last publication of this

Notice or receiving notice of this foreclosure, whichever occurs later. The Plaintiff and other parties
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adversely interested must be allowed twenty (20) days to answer the Statement of Facts.
NRS 239B.030 CERTIFICATION

Pursuant to Nevada Revised Statute 239B.030, the undersigned hereby affirms that this
document does not contain the social security number of any person.

DATED this 16™ day of April 2018.
JONESLO LOCK

cole Lovelock, Esq.
evada State Bar No.
Justin C. Jones, Esq.

Nevada State Bar No. 8519

400 S. 4th St., Ste. 500
Las Vegas, Nevada §9101

Attorneys for Brahma Group, Inc.
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EXHIBIT A

Improvement:

The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on the Land in
Tonapah, Nevada.

Land:

Nye County Assessor Parcels: APN 012-031-04, APN 012-131-03, APN 012-131-04,
APN 012-140-01, APN 012-150-01, APN 012-141-01, APN 012-431-06, APN 012-151-
01, AND 612-141-0t

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that Jand situated in the County of Nye, State of Nevada, more particularly described
as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2: The SW % NE % and the W % SE %;

Section 117 The W % NE Y, the W 4 SE % and the E ¥4 SW Y;.

Section 14:  The NE % NW Y%, the W % NW Y% and the NW % SW %;

Section 15:  The E % SE Y% and the SW % SE %;

Section 22:  The NE %4 NE %, the WA NE %, the SE 4 NW ', the E 2 SW %,
the SW % SW % and the NW % SE %;

Section 27:  The NE V4 NW Yz and the W %2 NW ¥
Section 28:  The SE ¥4 NE %, the E ¥4 SE 4 and the SW % SE %;

Section 33:  The NW % NE %
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof
described as follows:

Section 33:  The SE Y%, the E %4 SW-%, the E.%4 SW % SW ¥, the E % SE %
NW Y%, the S.%2 NE ¥, the NE % NE % and the SE % NW % NE
Va;

Section 34:  The W Y%, the SE %, the W % NE Y%, the SE % NE Y and the
SW Y% NE Y% NE %;

Section 35: The SW % SW ¥ NW ¥, the SW Y4 SW Y4, the SE % NW % SW %
and the W % NW Y SW Y.

All that property lying within Township 4 North; Range 41 East, M.D:B.&M., in
the County of Nye, State of Nevada, according to the Official Plat thercof
described as follows:

Section 2: Lot 4 and the W% SW Y% NW %

Section 3: The N %, the NW % SE ¥, the N V2 NEY SE %, the SW % NE Y4
SE ¥, the NW Y SW Va'SE %, the N %4 SW Ya, the N2 S 2 SW Vs
and the SW Y% SW % SW-¥;

Section 4: The NE Y, the N 2 SE %, the E-% SE % SE Y, the NW ' SE %

SE %, the NE 'V SW % SE 4, the NE % NE % SW Y%, the E A NW
Ya,the E Y2 of Lot 4 and the NE % SW Y4 NW V4

PARCEL 3:

ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to ‘the Official Plat thereof
described as follows:

Section 2: The E % NE % SW Vi NE %

And
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A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP 5
SOUTH, RANGE 41 EAST, M.D.M., BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2;

THENCE ALONG THE SOUTH LINE THEREOF, NORTH 88°34°27" WEST,
331.44 FEET TO THE CORNER OF THE EAST HALF (E %) OF THE
NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER (SW %)
OF THE NORTHEAST QUARTER (NE %) OF SAID SECTION 2;

THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20°22” EAST, 663.03 FEET; THENCE SOUTH
88°42°55* EAST, 331.39 FEET TO THE EAST LINE OF SAID LOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°20°11” WEST, 663.85
FEET TO THE POINT OF BEGINNING.

PARCEL.4-1:

The North one Half (N Y2 ) of the Southeast Quarter (SE %) and the Southeast
Quarter (SE %) of the Southeast Quarter (SE %) of Section 12 in Township 6
North, Range 40 East, M.D.B.&M., according to the Official Plat of said Land on
file in the Office of the Bureau of Land Management.

Said land is also known as Parccl 4 of Parcel Map recorded July 25, 1980, as File
No. 26731, Nye County, Nevada Records.

PARCEL 4-2:

Lots One (1) and Two (2) in the Northwest Quarter (NW %) of Section 18,
Township 6 North, Range 41 East, M.D.B.&M., according to the Official Plat of
said 1and on file in the Office of the Bureau of Land Management.

Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

Together with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast comer of Section 13, Township 6 North, Range 40
East, M.D:B&M;

Thence South 200 feet at the Trust Point of Beginning;

Continuing South for- 50 feet;

RA000230



Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.
PARCEL 4-3

East Half (E %) of the Northwest Quarter (NW %) of Section 18, Township 6
North Range 41 East, M.D.B.& M., according to the Official plat of said land on
file in the Office of the Bureau of Land Management.

Said land is also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property,” described and depicted in ‘that certain
document entitled “Grant of Generation-Tie Easement” recorded September i4,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE %) of the Northeast Quarter (NE %) of
Section 2, Township 5 North, Range 4! East, M.D.B.&M., according to the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Sierra
Pacific:Power Company by a Deed recorded January 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada.
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JONES LOVELOCK NYE GOt e

400 S. 4th St., Ste. 500 DEPL T‘;Nt Y DEPUTY CLeRk

Las Vegas, Nevada 89101 ﬁaﬁﬂe-YOﬁee

Telephone: (702) 805-8450

Fax: (702) 805-8451

Email: jjones@joneslovelock.com
Email: nlovelock@joneslovelock.com

Attorney for Plaintiff
Brahma Group, Inc.

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUTY OF NYE

BRAHMA GROUP, INC. a Utah corporation; | CASENO.: CV 34237
DEPT.NO.: |

Plaintiff,

V.

TONOPAH SOLAR ENERGY, LLC; a | NOTICE OF LIS PENDENS
Delaware limited liability company; BUREAU
OF LAND MANAGEMENT, a federal agency;
and DOES 1 through 100, inclusive;

Defendants.

NOTICE IS HEREBY GIVEN that a Complaint against TONOPAH SOLAR ENERGY,
LLC and the BUREAU OF LAND MANAGEMENT was filed by Plaintiff BRAHMA GROUP,
INC.

The purpose of the Complaint, is among other things, to foreclose on a Notice of Lien
recorded April 9, 2018 with the Nye County Recorder and a Notice of First Amended and Restated
Lien recorded April 16, 2018 with the Nye County Recorder, against the real property and
improvements owned by TONOPAH SOLAR ENERGY, LLC and the BUREAU OF LAND
MANAGEMENT, which is described in Exhibit A.

[r/
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NRS 239B.030 CERTIFICA'HON

Pursuant to Nevada Revised Statute 239B. 030 the unders1gned hereby aﬁrms that this
document does not contain the social security number of any person

DATED this 16" day of April 2018. o ‘

By:

fevada Statd Ba I_!j,_ . 11
Justin C. Jones, Esq. =
Nevada State Bar No 85 19
400 S. 4th St., Ste. 500
Las Vegas, Nevada 89101

Attorneys for Brahma Group, Inc

The document 1o whmh thxs certlﬁcate is attached
is a full, true and camect copy of the original
on file and recofd u}x my office.
\( : .
Sand‘rDaaLe Merifo, clafk of the Fifth Judicial
pistrict o,. trt, in and for the
Nya, State of-M svada
P Deg ugydacted
« {He legahty of the document
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EXHIBIT A

Improvement:

The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on the Land in
Tonapah, Nevada.

Land:

Nye County Assessor Parcels: APN 012-031-04, APN 012-131-03, APN-012-131-04,
APN 012-140-01, APN 012-150-01, APN 012-141-01, APN 012-431-06, APN 012-151-
01, AND 612-141-01

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that land situated in the County of Nye, State of Nevada, more particularly described
as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M,, in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2: The SW ¥ NE % and the W % SE Y%;

Section 11:  The W A NE Y, the W % SE “.and the E V4 SW Vi:-

Section 14:  The NE ¥ NW Y, the W %4 NW % and the NW Y% SW %;

Section 15:  The E % SE Y4 and the SW % SE %;

Section 22:  The NE % NE %, the W % NE %, the SE % NW Y, the E % SW %,
the SW % SW Y and the NW Y% SE %;

Section 27: The NE % NW Y% and the W %2 NW V4;
Section 28:  The SE ¥ NE %, the E ¥ SE 'Y and the SW. % SE %;

Section 33: The NW % NE %
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PARCEL 2:

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in

SOLAR ENERGY PROJECT (NVN-086292)

the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 337

Section 34:

Section 35:

The SE %, the E %4:SW %, the .Y SW % SW %, the E % SE ¥
NW 4, the S ¥ NE Y%, the NE % NE % and thie SE % NW % NE
;

The W %, the'SE %, the W % NE Y%, the SE % NE % and the
SW ¥ NE ¥ NE %;

The SW Y% SW ¥4 NW Y%, the SW % SW Y%, the SE Y4 NW Y% SW %
and the WA NW % SW Y.

All that property lying within Township 4 North; Range 41 East, M.D.B.&M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2:

Section 3:

Section 4:

PARCEL 3:

Lot 4 and the W %2 SW Y4 NW ¥

The N Y, the NW % SE %, the N ¥4 NE Y4 SE %, the SW % NE %
SE Y%, the NW % SW % SE Y, the N ¥4 SW %, theN %2 S 14 SW %
andthe SW Y% SW % SW Y;

The NE Y%, the N %2 SE ¥, the E-%: SE %4 SE %, the NW Y4 SE
SE ¥, the NE % SW Y SE %, the NE % NE % SW %, the E A NW
Y4, the E Y> of Lot 4 and the NE ¥ SW % NW Y%

ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township.5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2:

The E %2 NE % SW Y NE Y4

And
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A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP 5
SOUTH, RANGE 4! EAST, M.D.M. BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2;

THENCE ALONG THE SOUTH LINE THEREOF, NORTH 88°34°27 WEST,
331.44 FEET TO THE CORNER OF THE EAST HALF (E '4) OF THE
NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER (SW %)
OF THE NORTHEAST QUARTER (NE %) OF SAID SECTION 2;

THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20°22” EAST, 663.03 FEET; THENCE SOUTH
88°42°55” EAST, 331.39 FEET TO THE EAST LINE OF SAID LOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°20°11” WEST, 663.85
FEET TO THE POINT OF BEGINNING.

PARCEL 4-1:

The North one Half (N % ) of the Southeast Quarter (SE %) and the Southeast
Quarter (SE- %) of the Southeast Quarter (SE. ') of Section 12 in Township 6
North, Range 40 East, M.D.B.&M., according to the Official Plat of said Land on
file in the Office of the Bureau of Land Management,

Said land is also known as Parcel 4 of Parcel Map récorded July 25, 1980, as File
No. 26731, Nye County, Nevada Records.

PARCEL 4-2:

Lots One (1) and Two (2) in the Northwest Quarter (NW !4) of Section 18,
Township 6 North, Range 41 East, M.D.B.&M., according to the Official Plat of
said land on file in the Office of the Bureau of Land Management.

Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

Together ‘with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast corner of Section 13, Township 6 North, Range 40
East, M.D.B&M ;

Thence South200 feet at the Trust Point of Beginning;

Continuing South for 50 feet;
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Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning,
PARCEL 4.3

East Half (E %) of the Northwest Quarter (NW Y4) of Section 18, Township 6
North Range 41 East, M.D.B.& M., according to the Official plat of said land on
file in the Office of the Bureau of Land Management.

Said land is also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property,” described and depicted in that certain
document entitled “Grant of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE %) of the Northeast Quarter (NE %) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M., according to the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Sietra
Pacific Power Company by a Deed recorded January. 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada.
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INBERG WHEELER 4385 South Roinbow Blvd, 7072.938.3838 Office
DGINS GUNN & DIAL Suite 400 7072.938.3884 Fax
T 1 AL

LAWYERS Llos Vegas, NV 89118

D. Lee Roberts, Jr.
Iroberts@wwhgd.com
Direct 702.938.3809

April 19, 2018

Via Email and U.S. Mail
Justin C. Jones, Esq.
Jones Lovelock

400 S. Fourth St., Ste. 500
Las Vegas, NV, 89101
jjones@jonesiovelock.com

Re: Crescent Dunes Solar Energy Project in Tonopah, Nevada

Dear Justin:

This firm represents TONOPAH SOLAR ENERGY, LLC (“TSE") in connection with its dispute with Brahma
Group, Inc. (“"BGI") arising out of the Crescent Dunes Solar Energy Project ("Project”) in Tonopah, Nevada. 1
am writing to request mediation; put BGI on notice that it is in material breach of its contractual obligations to
TSE; and to demand that BGI dismiss its lawsuit and immediately remove the liens and lis pendens it has
wrongfully recorded against TSE, the Project and the BLM. Each of these issues will be separately
addressed below.

Demand for Mediation

We understand that BGI has filed a Compiaint against TSE and the BLM in the Fifth Judicial District Court
(Case No. CV39237, Dept. No. 1) ("Lawsuit") seeking to foreclose on BGI's mechanic’s lien. This Lawsuit by
BGl is a violation of the February 1, 2017 Services Agreement ("Agreement”) between TSE and BGI. Section
24 of that Agreement states as follows: “mediation is a condition precedent to the institution of legal
proceedings arising from or relating to this Agreement.” TSE demands that BGI comply with the Agreement
and participate in a pre-litigation mediation. TSE proposes the following three mediators: Bill Turner, David
Lee or Bruce Edwards.

Your claim that discussions among the parties satisfies the requirement to mediate is specious. The Nevada
Supreme Court "RULES GOVERNING ALTERNATIVE DISPUTE RESOLUTION" defines mediation as:

... a process whereby a neutral third person, called a mediator, acts to encourage and
facilitate the resolution of a dispute between two or more parties. It is an informal and
nonadversarial process with the objective of helping the disputing parties reach a
mutually acceptable and voluntary agreement. In mediation, decision-making authority
rests with the parties. The role of the mediator includes, but is not limited to, assisting the
parties in identifying issues, fostering joint problem solving, and exploring settiement
alternatives.

ATLAMTA » LASYVEGAS « MIAMI ¢+ GRLAMNDO WAWHG D, OO
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INBERG WHEELER
DGINS GUNN & DIAL
R P AL L AWYERS

Justin Jones, Esq.
Aprit 19, 2018
Page 2

See hittps./iwww.leq.state.nv.us/courtrules/RGADR.html.

There is no good faith argument that the parties have mediated this dispute. Please advise on whether BGI
agrees to mediate this dispute voluntarily, or whether it will be necessary to compel mediation..

Demand to Release Liens

TSI further demands that BGI release the mechanics liens it has recorded against the Project. First, the real
property that has now been liened is owned by the federal government (BLM) and thus BGI is barred from
recording a lien against it andfor attempting to foreclose on it. United States v. Munsey Tr. Co. of
Washington, D.C., 332 U.S. 234, 241, 67 S. Ct. 1599, 1602, 91 L. Ed. 2022 (1947) (“[N]othing is more clear
than that laborers and materialmen do not have enforceable rights against the United States for their
compensation. They cannot acquire a lien on public buildings, and as a substitute for that more customary
protection, the various statutes were passed which require that a surety guarantee their payment.”) (internal
citations omitted). See also F. D. Rich Co,, Inc. v. U. S. for Use of Indus. Lumber Co., Inc., 417 U.S. 116
(1974)("Ordinarily, a supplier of labor or materials on a private construction project can secure a mechanic’s
lien against the improved property under state law. But a lien cannot attach to Government property, ...").

Second, even assuming, arguendo, that BGI did have a right to lien federal property, BGI's liens are defective
under NRS 108.245(2) due to BGI's failure to give the BLM a notice of right to lien prior to performing the work
for which it is asserting lien rights. BGI does not have a direct contract with the BLM nor is there any evidence
that the BLM was aware of BGI performing this work on the Project. No lien rights can attach before statutory
notice is given to the owner of the land. Importantly, notice to TSE does not constitute notice to the BLM.
Hardy Companies, Inc. v. SNMARK, LLC, 126 Nev. 528, 543, 245 P.3d 1149, 1158 (2010) (“[n]otice to one
owner s not sufficient to affect the interest of other owners.”).

Third, BGI's recordation of the liens constitutes a breach of its duty of good faith and fair dealing to first
attempt mediation before pursuing its lien rights. Under NRS 108.226(1)(a), BGI has 90 days from the date it
last performs work on the Project to record its lien. Given that BGI was still working on the project within the
last weeks, the 90 day period has barely begun to run and there was thus no urgency for BG! to record the
liens.

Finaily, BGl is not entitled to file a lien under the terms of the contract. Pursuant to Section 10 of the contract,
Brahma is permitted to file a lien only in cases where TSE has wrongfully failed to pay amounts owed. Since
TSE has found that the disputed charges have not been properly substantiated, and BG! has failed and
refused to provide substantiation, TSE is not wrongfully withholding payment.

If BGI's liens are not refeased by noon tomorrow (April 20, 2018}, TSE will file a motion to expunge the
liens and seek to recover its attorneys’ fees under NRS 108.2275(6) & NRS 108.237(3).

Demand to Dismiss Lawsuit

TSE further demands that BGI dismiss the Lawsuit against TSE. The Lawsuit is premature and improper as
BGl has not yet complied with Section 24 of the Agreement which requires mediation as a condition
precedent to litigation. it is true that the Agreement does permit the filing of litigation if necessary to preserve
a legal right (i.e. lien rights). However, even assuming BG! does have lien rights, BGI has 6 months o file a
lien foreclosure action from the date its notice of lien was first recorded. See NRS 108.233(1).

In addition, NRS 108.244 prohibits lien claimants from filing a lien foreclosure action before 30 days have
passed from the date the notice of lien was recorded. Here, BGI's last notice of lien was recorded on April 18,
2018 meaning that a foreclosure action would not be ripe until at least May 18, 2018. The premature lawsuit is
not only a breach of BGI's contractual obligations, it is in violation of NRS 108.

W
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Justin Jones, Esq.
April 19, 2018
Page 3

If BGI's lawsuit is not dismissed without prejudice by noon tomorrow (April 20, 2018), TSE will file a
motion to dismiss the lawsuit and seek to recover its attorneys’ fees under NRS 108.237(3).

Demand to Release Lis Pendens

A lis pendens may not be used to promote the recovery of a money judgment. Rather, they are only proper in
an action affecting the title or possession of real property (i.e. an action to quiet title). Weddell v. H20, Inc.,
128 Nev. 94, 106, 271 P.3d 743, 751 (2012). Here, BG! has no right to seek title to the BLM land the Project
sits on since it belongs to the federal government and is not lienable. Moreover, as pointed out above, the
lawsduit itself is premature since BGI failed to wait the statutorily required 30 days from the date its notice of
lien was recorded. Thus, TSE demands that BGI release the lis pendens at the same time it dismisses the
lawsuit against TSE.

Request for Full Documentation and Backup

Finally, TSE requests that BGI produce all documentation in its possession that supports its billings to TSE on
this project. There are troubling discrepancies between the amount billed to TSE and the time cards and
invoices submitted in support of those billings. Producing this documentation now will enable TSE to expedite
its review, and process payment of any additional amounts actually owed to BGl. As you know, this
documentation will be the subject of discovery if the mediation fails. Eventually, BG! will be compelled to
produce all records in its custody and control. BGl's refusal to support the amounts billed only raises
additional suspicion about BGI's motives and the accuracy of the billed amounts.

In addition, because of the federal funds involved in this Project, the provisions of the Federal False Claims
Act ("Act") may apply. See 31 U.S.C. § 3729 (The term claim, as used in the Act, “means any request or
demand, whether under a contract or otherwise, for money or property and whether or not the United States
has title to the money or property, that— ... is made to a contractor, grantee, or other recipient, if the money
or property is to be spent or used on the Government’s behalf or to advance a Government program or
interest...”). Civil penalties under the Act include treble damages and can result in potential debarment from
government contracting. If BG! cooperates in TSE's investigation of this matter, BG! may be subject to
reduced damages under the Act (to the extent violations of the Act are found). /d.

Sincerely,

WEINBERG, WHEELER, HUDGINS,
GUNN & DJAL, LLGC 4

D. Lee Roberts, Jr.

DLR:ebi

cc:  Colby Balkenbush, Esq.
Randy Hafer, Esq.
Tonopah Solar Energy, LLC

~
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ree
D. Lee Roberts, Jr., Es ) FiLED
1 || Nevada Bar No. 8877 ‘ FIFTH JUDICIAL DISTRICT couRT
lroberts@wwhgd.com AP
2 || Colby L. Balkenbush, Esq. ;. R24 201
Nevada Bar No. 13066 NYE COUNTY DEPUTY oLeRK
.3 | chalkenbush@wwhgd.com -+ DEPurY :
WEINBERG, WHEELER, HUDG[NS YOffee
4| GuNN&DIAL, LLC - : ‘
6385 South Rainbow Blvd., Suite 400
5 Il Las Vegas, Nevada 89118
Telephone (702) 938-3838
6 || Facsimile: (702) 938-3864
7 Aitorneys for Defendant
g Tonapah Solar Energy, LLC
9
< 10 - IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
R § IN AND FOR THE COUNTY OF NYE
i ' '
wZ 12 | BRAHMA GROUP, INC.; a Nevada corporation, | Case No. CV39237
=) Dept. No. 1
=5 13 Plaintiff, opn e
Qw
:3% 14 vs. Th(;N%PéxH nglﬁfiR EN(I;:RGY LLC’S
O N N
Z3 15| TONOPAH SOLAR ENERGY, LLC, 2 Delaware|  GROUD-INCUS MEctA N oog LI
iy MECHANIC’S LIENS
=T limited liability company; BUREAU OF LAND AND LIS PENDENS
16 | MANAGEMENT, a federal agency; DOES 1
17 through 100, mcluswe,
Defendants.
18
19
20 Defendant TONdPAH SOLAR ENERGY," LLC (hereinafter “TSE” or “Defendant”),
21| by and through its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN &
22 || DiaL, LLC, hereby requests that the Court expunge the mechanic's liens and lis pendens
23 )| recorded against certain real pfoperty in Tonopah, Nevada by Brahma Group, Inc. (hereinafter
24 || “BGI” or “Plaintiff”). The mechanic’s liens and lis pendens are invalid because such documents
25 || may not be recorded against federally owned land and, even assuming such action were
26 || permissible, BGI has failed to ‘follow Nevad.a’s statutory scheme by not giving proper notice to
27 || the owner of the land (the BLM), and by not waiting the statutorily required 30 days after its lien
28 || was fecorded to file its foreclosure Complaint.”
Page 1 of 12
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This Motion is made and based upon the following Memorandum of Points and

2 Authoriiies, the exhibits attached hereto, the pleadings and papers on file herein, and any
3 || argument presented at the time of hearing on this matter.
4 DATED this 24th day of April, 2018. : '
’ ..4 s
5 c&:ﬂ&é«%_’ /
D Lee Robests, Ir., Esq. -
6 Colby- I:,/Balkenbush Esq
WEINBERG, WHEELER HupaIns,
7 ‘GuNN & DIAL, LLG
6385 S. Rainbow Blvd., Suite 400
8 Las-Vegas, NV 89118
9 Attorneys Jor Défena’ant
, Tonopah Solar Energy, LLC
. 10
50 1
w - t
Zz ;
22 12
= o 13 PLEASE TAKE H SOLAR ENERGY, LLC’S MOTION TO
-0 Pl
o ; 14 || EXPUNGE BRAHMA GROUP, 1 ECHANIC’S LIENS AND LIS PENDENS will
m T - :
Za 15 || come on for hearing in De c-entitled Court on the day of
w >
=T g6 | ‘
Bl 17 DATED ‘ p / |
18 //&W e
D. Lee Roherfts, Esq. . =
19 Colby LT Balkenbush, Esq.
A WE[NBERG WHEELER HUDGINS,
20 GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
21 Las Vegas, NV 89118
22 Attorneys for Defendant
03 Tonopah Solar Energy, LLC
24
25
26
27
28
Page 2 of 12

RA000246



1 MEMORANDUM OF POINTS AND AUTHORITIES

201 L INTRODUCTION
3 TSE is the project developer for the Crescent Dunes Solar Energy Facility located outside
4 || Tonopah, Nevada (“Project”). The Project is significant, employing over 1,000 construction
5 || workers at one point (most from Nevada) and creating over 4,000 direct and indirect jobs in the
6 || region. The Project is designed to have a 110 megawatt output, which is enough renewable
7|l clean energy to power 75,000 homes in Nevada. While TSE is the project developer and
8 || oversees construction efforts, the land the Project is located on belongs to the Bureau of Land
9l Management (“BLM").
= 10 In February 2017, TSE contracted with BGI to perform certain warranty work on the
;3 I1 | Project. The Parties are currently in the midst of a dispute over the sufficiency of certain
g % 12 |} invoices BGI has submitted to TSE for payment. TSE has informed BGI that it needs additional
i 3 13 | backup documentation to assess the validity of the invoices before they can be paid. Rather than
§ 2 14 | provide the documentation, BGI has become belligerent, recording a series of mechanic’s liens
é § 15 || against the real property on which the Project is located, filing the instant lawsuit and recording
3 * 16 || a lis pendens against the property in an improper attempt to pressure TSE to make payment

17 || before TSE has verified the expenses BGI claims to have incurred in performing the work.

18 Through this Motion, TSE asks the Court to expunge the mechanic’s liens and lis
191 pendens recorded by BGI. In regard to the mechanic’s liens, they are invalid as extensive case
20 | law holds that mechanic’s liens may not be recorded against federally owned land. Moreover,
21 | even assuming, arguendo, that liens could be recorded against federal land, BGI failed to give
22 || the BLM notice of its right to lien the land before recording the liens, as required by NRS
23 |l 108.245. Thus, whether this Court looks to federal case law or Nevada’s statutory scheme for
24 i mechanic’s liens the result is the same, BGI’s liens must be expunged.

25 BGTI’s lis pendens must be expunged for the same reason, namely, that it is based on a
26 |l lien foreclosure claim that may not be asserted against federal land. In addition, under NRS
27} 108.244, a lien foreclosure complaint may not be filed less than 30 days after the mechanic’s lien

28 || was recorded. BGI was in such a hurry to exert pressure on TSE that it violated this statute by
Page 3 of 12
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1 || filing its Complaint just 8 days after it recorded its mechanic’s lien. If the Complaint on which
2 || BGI’s lis pendens is based is invalid, it follows that the lis pendens itself is invalid as well.
3 Finally, TSE requests that the Court require BGI to reimburse TSE for the reasonable
4 || fees and costs it has incurred in bringing this Motion. Under NRS 108.2275, the Court must
5 || award fees and costs if it expunges a mechanic’s lien. Unlike with most attorneys’ fees statutes,
6 || the Court does not have discretion to deny a request for fees if it finds that a mechanic’s lien is
7 || invalid.
g1 I STATEMENT OF FACTS
9 A. Background on the Project and the Parties’ Dispute
g 10 On February 1, 2017, TSE and BGI entered into a Services Agreement (“Agreement”)
;2 H whereby BGI agreed to perform work on the Project for TSE. Exhibit 2 (Agreement). The
¥ % 12 Agreement provides that BGD’s work will be defined in Work Orders issued by TSE and that
i § 13 BGI will be paid on a time and materials basis, subject to certain additional conditions. /d. at pp.
wZ 140
2o
é g 15 Importantly for purposes of this Motion, TSE is the project developer and oversees BGI’s
> 16 | work on the Project but the land the Project is located on belongs to the BLM (hereinafter the
‘ 17 “Property”).! A dispute has now broken out between the Parties over the sufficiency of certain
18 || invoices BGI has submitted and TSE's refusal to pay those invoices without first receiving and
19 considering additional backup documentation from BGIL. As a result of the dispute, BGI has
20 recently recorded three mechanic’s liens and a lis pendens against the Property the Project is
21} located on.
22
23
24
25
26
27t ! The Property on which the Project is located consists of the following parcels: 012-031-04,
012-131-03, 012-131-04, 012-140-01, 012-141-01, 012-150-01, 012-151-01, 012-431-06, 612~
281 141-01.
Page 4 of 12
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B. BGI Did Not Give the BLM Notice of BGI’s Alleged Right to Lien the Project
Before Recording its Mechanic's Liens Against the Property

NRS 108.245 requires that lien claimants give notice of their right to lien to the owner of
the real property prior to recording any mechanic’s liens against the property. It is undisputed
that BGI never gave the BLM notice of its alleged right to lien the BLM’s Property. Indeed, BGI
has never made any attempt to put the BLM on notice that the BLM’s rights to the Property the
Project sits on could be impaired due to TSE’s alleged withholding of payment to BGL

Despite not giving the BLM any notice of BGI's alleged lien rights, BGI has now

O e NN A WL A WD

recorded three separate mechanic’s liens against the Property on which the Project is located, as

]

set forth below:

<

g 3 i e On April 9, 2018, BGI recorded a notice of lien against the Property in the amount ’of

w2 12 §6,982,186.24. Exhibit 3.

i § 13 o On April 16,2018, BGI recorded a first amended and restated lien against the Property in

‘Eg 14 the amount of $7,178,376.94. Exhibit 4.

% g 15 s  On April 18,2018, BGI recorded a first amended and restated lien to correct its failure to

. 16 attach an exhibit that describes the Property on which the Project is located. Exhibit S.

' 17 BGI’s failure to give notice to the BLM prior to recording the above liens should result in the

18 liens being expunged.
19 C. BGI Improperly Recorded a Lis Pendens Against the Property
20 On April 17, 2018, BGI recorded a lis pendens against the Property. Exhibit 6 (lis
2l pendens). Just like the mechanic’s liens, the lis pendens is improper and should be expunged. A
22 lis pendens may only be recorded against real property that the plaintiff would obtain title or
23 possession to if it prevails on its claims. Here, the federal government owns the real property on
24 which the Project is located and private citizens may not foreclose on federal land, thus making a
25 lis pendens improper.
26
27
28
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D. The Mechanic’s Liens and Lis Pendens Are an Improper Attempt by BGI to
Maximize its Leverage in Advance of an Upcoming Contractually Required
Mediation

Under NRS 108.226(1), BGI has 90 days from the date it last performed work on the
Project to record a mechanic’s lien. Given that BGI was still working on the Project within the
last weeks, there was no need for BGI to immediately record the liens. In addition, NRS 108.244
prohibits lien claimants from filing a lien foreclosure suit before 30 days have passed from the
date the mechanic’s lien was recorded, Here, BGI’s first mechanic’s lien was recorded on April
9, 2018 but BGI filed its Complaint on April 17, 2018 (i.e. only waiting 8 days instead of the
statutorily required 30 days).

The real reason behind BGI's expedited recording of numerous liens and a lis pendens is
that it is seeking to exert leverage over TSE to force payment of the disputed invoices. While
BGI's attempt to use the liens and lis pendens as leverage is unfortunately quite common in the
construction industry, it is also an abuse that is prohibited by Nevada law. Indeed, as explained
more fully below, recording a lis pendens with an ulterior motive (i.e. settlement leverage) will
always result in the lis pendens being expunged.

In addition to being legally insufficient, BGI’s recording of the liens and lis pendens is a
breach of the Parties’ Agreement. The Agreement requires that mediation occur prior to
litigation. Exhibit 2 at p. 8. BGI has now breached this condition by filing the instant lawsuit

and recording the lis pendens and mechanic’s liens.

III. BGI’'S MECHANIC’S LIENS SHOULD BE EXPUNGED

A. Nevada Law Provides a Process for Expunging Improper Liens Via Motion
and Requires that Attorneys’ Fees and Costs be Awarded to the Prevailing

Party
Under NRS 108.2275, the debtor of a mechanic’s lien claimant may bring a motion to
remove the lien on the property. The only requirements for such a motion are (1) that it set forth
in detail the legal and factual grounds upon which the relief is requested and (2) that it include a
notarized affidavit signed by the applicant setting forth a concise statement of the facts upon

Page 6 of 12
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which the motion is based. NRS 108.2275(2). The required affidavit is attached hereto as
Exhibit 1. Once the motion to expunge the lien is filed, the court must conduct a hearing within
not less than 15 days or more than 30 days afier the court issues the order for a hearing. NRS
108.2275(4).

“After a hearing [on the motion to expunge], the district court shall make one of three
determinations: (1) that the notice of lien is frivolous and made without reasonable cause, (2) that
the lien amount is excessive, or (3) that the notice of lien is not frivolous or excessive and made
with reasonable cause.” J.D. Constr. v. IBEX Int’l Grp., 126 Nev. 366,372, 240 P.3d 1033, 1038
(2010); see also NRS 108.2275(6).

(== At N S e L S B )

it

In contrast to most statutcs which give the district court discretion to award or deny

oy
e

requests for attorneys’ fees and costs,” NRS 108.2275 requires that the losing party on any

p—
[y~

niotion to expunge be forced to pay the winning party’s fees and costs. Ore Trop LLC v. Verma,

No. 68756, 2016 WL 3896347, at *2 (Nev. App. July 13, 2016). In One Trop, the district court

.._..
'S

granted a motion to expunge a mechanic’s lien but denied the movant’s request for attorneys’

ey
wn

fees and costs. Jd. at *1. In denying the motion for fees, the district court reasoned that,

HUDGINS GUNN & DIAL
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although it was expunging the lien, it had not found the licn to be frivolous. The Court of

—
~J

Appeals reversed and remanded for an award of fees because, under NRS 108.2275(6), frivolity

18 |j is the only permissible reason to expunge a lien. Stated another way, if a mechanic’s lien is
19 || found to have been improperly asserted, it is by definition frivolous under NRS 108.2275(6) and
20 || requires an award of fees and costs to the project owner.
21 B. BGI's Liens Must be Expunged Because it is Impermissible to Licn Federally
27 Owned Land
23 The United States Federal Government enjoys sovereign immunity from lawsuits unless
24 it has expressly waived that immunity via a federal statute. Price v. United States, 174 U.S. 373,
25
20 , : . , , :
See e.g., Nev. R. Civ. P. 37(a)(4) (providing that even if a motion to compel is granted, the

27l court does not have to award fees if its finds that the non-moving party’s conduct was

“substantially justified,”). In contrast, NRS 108.2275(6) requires that fees and costs be awarded
28 | even in close cases where the person recording the mechanic’s lien acted in good faith.
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376, 19 S. Ct. 765, 766, 43 L. Ed. 1011 (1899) (“It matters not what may seem to this court
equitable, or what obligation we may deem ought to be assumed by the government . . . it is an
axiom of our jurisprudence [that] {tJhe government is not liable to suit unless it consent thereto,
and its liability in suit cannot be extended beyond the plain language of the statute authorizing
it.”).

Since there is no federal law that waives the government’s immunity from mechanic’s
liens and lien foreclosure actions, courts have universally held that federally owned land is not
subject to mechanic’s liens that arise under state statutes. £, D. Rich Co., fnc. v. U. S for Use of
Indus. Lumber Co., Inc., 417 U.S. 116 (1974) (“Ordinarily, a supplier of labor or materials on a
private construction project can secure a mechanic’s lien against the improved property under
state law. But a lien cannot attach to Government property . . .""); United States v. Lewis Cty., 175
F.3d 671, 678 (9th Cir. 1999) (“Foreclosure against federally-owned property is a suit against the
United States, which cannot be prosecuted without its consent.”); Guild Morig. Co. v. Prestwick
Court Tr., No. 215CV2S8JCMVCF, 2018 WL 894609, at *9 (D. Nev. Feb. 14, 2018)
(*‘Foreclosure on federal property is prohibited where it interferes with the statutory mission of a
federal agency.”); Best Assets, Inc. v. Dep't of Hous. & Urban Dev., No, 09 C 4259, 2009 WL
3719212, at *3 (N.D. IlL. Nov. 5, 2009) (Sovereign immunity, however, bars the imposition of
liens on federally owned property.”); U.S. for the Use & Benefit of Daniel H. Hill v. Am. Sur.
Co., 200 U.S. 197, 203, 26 S. Ct. 168, 170, 50 L. Ed. 437 (1906) (“As against the United States,

no lien can be provided upon its public buildings or grounds,”).3

3 See also United States v. Munsey Tr. Co. of Washington, D.C., 332 U.S. 234, 241, 67 S. Ct.
1599, 1602, 91 L. Ed. 2022 (1947) (“[IN]othing is more clear than that laborers and materialmen
do not have enforceable rights against the United States for their compensation. They cannot
acquire a lien on public buildings, and as a substitute for that more customary protection, the
various statutes were passed which require that a surety guarantee their payment.”) (internal
citations omitted); Equitable Sur. Co. v. U.S., to Use of W. McMillan & Son, 234 U.S. 448, 456,
34 S. Ct. 803, 805-06, 58 L. Ed. 1394 (1914) (stating that without the federal laws requiring
performance and payment bonds on federal projects, “laborers and materialmen (being without
the benefit of a mechanic’s lien in the case of public buildings) would . . . be subject to great
losses.”).
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Here, BGI has recorded three mechanic’s liens against the Property and it is undisputed
that the Property is owned by the BLM, a federal agency. Thus, BGI’s mechanic’s liens are

improper as a matter of law and should be expunged.

C. BGYI’s Liens Must be Expunged Because BGI Failed to Give the BLM Notice
of its Right to Lien
NRS 108.245(1) requires that lien claimants deliver a written notice of right to lien to the
owner of the property after they first perform work on a project. The form of the notice is

specifically set forth in the statute. This notice can be delivered in person or by certified mail.

o Ny ol W

NRS 108.245(1). The statute further provides that a lien may not be “perfected” or “enforced”

Y
<o

unless the written notice of right to lien has been given. NRS 108.245(3). NRS 108.226 defines

—
—

“perfection” of a lien as, among other things, the recording of the lien with the county recorder.

—
fov]

If a lien claimant substantially complies with NRS 108.245(1), the recorded lien will still

be valid. Hardy Companies, Inc. v. SNMARK, LLC, 126 Nev. 528, 536, 245 P.3d 1149, 1155

,_.
'

(2010). Id. “[A] lien claimant substantially complies with NRS 108.245's pre-lien requirement

—
uh

when the property owner [1] has actual knowledge of the potential lien claim and [2] is not

HUDGINS GUNN & DIAL
()

o
w
—
uws
w
I
z
O
as
w
m
z
w
-4

—
(@)}

prejudiced.” However, while strict compliance with NRS 108.245(1) is not required, “[n]otice to

17 one owner is not sufficient to affect the interest of other owners.” J/d at 543, 245 P.3d at 1159.
18 Here, it is undisputed that BGI never gave the BLM written notice of its alleged right to
19 lien the Property as required by NRS 108.245(1). Upon information and belief, the BLM also
20 did not have actual notice that BGI was performing work on the Project for TSE as BGI did not
21l have a contract with the BLM. Thus, BGI has not substantially complied with NRS 108.245’s
22 notice requirements and its liens should be expunged.

23 D. TSE is Entitled to Recover its Reasonable Attorneys’ Fees and Costs

A4 As explained above, if the Court expunges BGI’s mechanic’s liens it must also require
25 BGI to pay TSE’s reasonable attorney’s fees and costs incurred in bringing this Motion. The
26 Court does not have discretion to expunge BGI’s liens and not award fees and costs to TSE
27 under NRS 108.2275(6). This is so even if the Court believes that BGI and its attorneys acted in
28

good faith when recording the mechanic’s liens. If this Motion is granted, TSE will submit a
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redacted memorandum of fees and costs for the Court’s review to enable the Court to determine
the reasonableness of TSE’s fees under Brunzell v. Golden Gate Nat. Bank, 85 Nev, 345, 349,
455 P.2d 31, 33 (1969).

IV.  BGI’S LIS PENDENS SHOULD BE EXPUNGED

A, BGI’s Lis Pendens is Improper Because Under Ne Circumstances Could
BGDI’s Claims Result in BGI Gaining Title or Possession to the Real Property
on Which the Project is Located

The burden is on the party who recorded the lis pendens to prove its propriety. NRS
14.015(2); NRS 14.015(3). Among other things, the plaintiff must prove that if it were to prevail
on its claims against the defendant, it would receive title or possession to the land on which the
lis pendens was recorded. NRS 14.015(2)(a). The Nevada Supreme Court has repeatedly
emphasized this requirement, stating that “lis pendens are not appropriate instrurnents for use in
promoting recoveries in actions for personal or money judgments.” Weddell v. H20, Inc., 128
Nev. 94, 106, 271 P.3d 743, 751 (2012) (internal citations omitted). “It is fundamental to the
filing and recordation of a lis pendens that the action involve some legal interest in the
challenged rcal property.” Id.; see also Levinson v. Eighth Judicial Dist. Court of State In & For
Cty. of Clark, 109 Nev. 747, 752, 857 P.2d 18, 21 (1993) (“There must be some claim of
entitlement to the real property affected by the lis pendens.”).

Here, even assuming that BGI prevails on all its claims against TSE, BGI will never be
able to gain title to the Property on which the Project is located since the Property belongs to the
federal government. As set forth in Section III(B), federal land cannot be liened or foreclosed
on. Since BGI has no hope of ever obtaining title or possession of the Property, the lis pendens
is improper.

B. BGI’s Lis Pendens is Improper Because it is Based on an Invalid Complaint

In addition to proving that it would be entitled to the real property at issue if it prevails,
the recorder of a lis pendens must also prove that “the action was not brought in bad faith or for
improper motive.” NRS 14.015(2)(b). Under NRS 108.244, a lien foreclosure complaint may

not be filed less than 30 days after the mechanic’s lien was recorded. Here, the Complaint on
Page 10 of 12
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I {{ which the lis pendens is based is invalid because it was filed on April 17, 2018, just 8 days after
2 || BGI recorded its first mechanic’s lien on April 9, 2018. If the Complaint is invalid and
3 || prohibited under NRS 108.244, then by extension the lis pendens must also be invalid. TSE
4 || submits that recording a lis pendens that is based on an invalid Complaint is the definition of bad
S faith.
6 In light of BGI's Complaint being premature and thus invalid under NRS 108.244, the
7 1| only explanation for BGI’s recording of the lis pendens is that BGI is seeking to increase its
& 1l leverage and force TSE to pay the disputed invoices. This constitutes an improper use of the lis
9 Il pendens remedy and should result in expungement. See e.g., In re Bradshaw, 315 BRR, 8§75, 882
g 10 §| (Bankr. D. Nev. 2004) (finding that recording a lis pendens to gain leverage in an ongoing battle
s 3 11 )} over custody and visitation constituted bad faith).
wZ 12 V. CONCLUSION
rZz
>
z 0 13 For the foregoing reasons, TSE requests that Court enter an order granting TSE the
O wy
viba 14§ following relief:
20
Za 15 [.) Expunge the mechanic’s liens attached hereto as Exhibits 3-5;
w o
16 2.) Expunge the lis pendens attached hereto as Exhibit 6;
17 3.) Require BGI! to reimburse TSE for the reasonable fees and costs it has incurred in
18 | bringing this Motion.
19 DATED this 24th day of April, 2018.
o7 4
20 P /‘.ﬂ‘, (;/ » . / ' :/—/
[ols f%/aé/é
21 D. Leegeftﬁrts, Jr., Esq.
Colby EBalkenbush, Esq.
22 WEINBERG, WHEELER, HUDGINS,
GUNN & DiaL, LLC
23 6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
24
Attorneys for Defendant
25 Tonopah Solar Energy, LLC
26
27
28
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CERTIFICATE OF SERVICE
I hereby certify that on the 24th day of April, 2018, a true and correct copy of the
foregoing TONOPAH SOLAR ENERGY, LLC’S MOTION TO EXPUNGE BRAHMA
GROUP, INC.’S MECHANIC’S LIENS AND LIS PENDENS was served by mailing a copy

of the foregoing document in the United States Mail, postage fully prepaid, to the following:

Justin C. Jones, Esq.

Nicole Lovelock, Esq.

JONES LOVELOCK

400 S. Fourth Street, Suite 500
Las Vegas, NV 89101

Kevin E. Helm, Esq.

HELM AND ASSOCIATES
2330 Paseo Del Prado, Suite C103
Las Vegas, NV 89102

[T s - N B = W, B O VS B V]

[
—

Attorneys for Plaintiff Brahma Group, Inc.

p—
%]

_—
W B

C/\n‘ wAliia S - P)C/WVY\%A/\
An employee of WEINBERG, WHEELER, HUDGINS
Gunn & DiaL, LLC

| HUDGINS GUNN & DIAL
o (o

o
ws
-
w
ws
I
3
&)
o
w
o
Zz
s
2
' 2

[ N R S S A T L e T
gBO\U\ALAMHO\’)m\I
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400 S. 4th St., Ste. 500
Las Vegas, NV89101

JONES LOVELOCK

10
11
12
13
14
5
16
17
18
19
20
21
22
23
24
25
26
27
28

Nicole Lovelock, Esq.

Nevada State Bar No. 11187
Justin C. Jones, Esq.

Nevada State Bar No. 8519
JONES LOVELOCK

400 S. 4th St., Ste. 500

Las Vegas, Nevada 89101
Telephone: (702) 805-8450

Fax: (702) 805-8451

Email: nlovelock@joneslovelock.com
Email: jjones@joneslovelock.com

FILED
FIFTH JUDICIAL DISTRICT COURT

APR 24 2018
NYE COUNTY DEPUTY GLERK

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUTY OF NYE

BRAHMA GROUP, INC. a Nevada
corporation;

Plaintiff,

V.

TONOPAH SOLAR ENERGY, LLC;
Delaware limited liability company; BUREAU
OF LAND MANAGEMENT, a federal agency;

and DOES 1 through 100, inclusive;

Defendants.

1177

CASE NO.: CV39237
DEPT. NO.: 1

NOTICE OF VOLUNTARY DISMISSAL

WITHQUT PREJUDICE
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Las Vegas, NV§9101

JONES LOVELOCK
400 S. 4th St., Ste. 500
R 3R B R BRBNBE & S

®
Pursuant to 41(a)(1)(A)() of the Nevada Rules of Civil Procedure, Plaintiff Brahma Group,

Inc. hereby gives notice that the above-captioned action is voluntarily dismissed without prejudice.

DATED this 24% day of April 2018.
JONES LOVELOCK

o N Sod /P =

NitdieAovelock, E

Nevada State Bar 11 187
Justin C. Jones, Esq.
Nevada State Bar No. 8519
400 S. 4th St., Ste. 500

Las Vegas, Nevada 89101

Attorneys for Brahma Group, Inc.
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- - . .
LA

DOC & 891073 -

Official Recards Hye Coun
ty ~ Recorder /-

APN: 012-031-04, 012-131-03
3 > Deborah Beat — .
012-131-04, 012-140-01, 012-141-01, 04/16/2018 gaigloas P EL N
012-150-01, 012-151-01, 012-431-06 Requested By: JONES LOVELORR. ==~ %
s » ' Racorded By: lc RPTT;?. —_ N
612-141-0t Recording Fee: $35.88 / . R L
Page 1 of 3 Nt n gl -
R e )
WHEN RECORDED, MAIL TO: st Hakr w1 HAEEE,
s /"'\\ RPN
Jones Lovelock P Y \} P
Nicole Lovelock N
400 South 4" Street, Suite 500 e ~e T
Las Vegas, NV 89101 {1 N
VN I
s . ’/' ’:'
The undersigned hereby affirms that this document, "\ T
including any exhibits, submited for recording does N s
not contain the social security number of any person or ’
persons. (Per NRS 235B.030) . . ) \

NOTICE OF FIRST AMENDED AND RESTATED LIEN
ANIRVATAR

o (L
The undersigned claims a lien upbn the pi‘o%c;y deseribed in this notice for work,
materials or equipment furnished orto-e fi \ishg "for the improvement of the property
and does hereby rescrve the righr/ Zﬁ further Zmend this Notice of First Amended and
Restated Lien, which hasér/nendct‘l nd/or rediated the Notice of Lien that was recorded
April 9, 2018 as Docu/rr(?},h %890822».)’5}}:&15{&& of the Nye County Recorder, or tg
record o mew noticejof lign, \h\{?}spact,to' the weork, material or equipment it has
furnished or may ;mgx‘is__ﬁ‘ or whiEh.{t"is.x\mt paid and does not cancel, withdraw, discharge
or release and eﬁp{ess‘ y .(e'seQ/es any. gnd all rights, remedies and claims that it may
possess with resp ckto' e ﬁfor\k,\u{aterial or equipment it has furnished or may furnish:

L The aing
ST N
no specified olr'iginal contract attfount

/
“of the eriginal contract is: this is a time and material contract with

N il . .
2 “\Th‘e\total' amount of all additional or changed work, materials and
Pt N —
VAP N
equiE' ént, iRanly, is: not applicable

\K The total amount of all payments reccived to date is: $13,818,882.20
A

N, "~\
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891073 Page 20f 3

¢ \

AN

The amount of the lien, after dedueting all just credits and of ;scts\t\\\

4,

\.
——

57,178,376.94 :
Ai'v S \ \>
The name of the owner, if known, of the property is: Buggau; \of Land -

s

5.
Management and Tonopah Solar Energy, LLC, including its subsidiaries and ﬂ{fotﬁ?ﬁ‘rg}@‘

. DN N
R oy S
"y . 7ot *

or associated entities .

6. The name of the person by whom the lien/ cl’almant was® emﬁ!o}'ed arip
[ I

whom the lien claimant furnished or agreed to furnish w&;ﬁ,,'materials gf- Jquipmcnt ist

s

- "

Tonopah Solar Energy, LLC

7. A brief statement of the terms of éﬁyrﬂ‘cn( of the lien claimant’s contractis

amounts attributable to time and materials prov xded to the Cmscmt Dunes Solar Energy Project
A4
/ o

and, payment as required by Nevada law,‘but ift no event l‘aSe\than 45 days after the submissin

( /
of an invoice ( ~
z \ \ ~—
/117 e i-
- [ ™~
v N )

N TN AN "'\N,,_,/
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\\

A description of the properiy to be charged with the lien is; Crescent Dunrs\ \
\L "
\ \

8.
Solar Energy Project more particularly described in Exhibit A. N W\
. {77 Ny AN
Dated: /ﬁP ril 12 s S v/
\\‘ N, ) ;
~. \\/ i
-~ NV
4 //—\ \\ .,
4 . . \ \ \\’
A4

Name: Sean Davjs
Title: President = ~.__

State of Utah )
) ss. AN
., B t. . \'\\\':'.‘;

County of Salt Lake )
Sean Davis, being first duly sw,um on ca(h gCCordmg ta law, deposes and says:

—

/
I have read the foregoing Notsce of. Lxen !mowlhe contents thereof and state that e
same is true of my own perscmal kns/v.ledgc excepl thnsc matters stated upon information and

belief, and, as o those maﬁ\ers bbeheve hgm jn be true.

*, -~

2o
*a ~

- . '-\

.
K ~

£ N\ .~

Subscribed antl sWwom Ya before fne this
{2 day of the'month ot)ze iE ——— i RER WHITE
{ \) HOTARY 7R IC SIATE IEUTAH
MyCan'r. Exm 1745772020

of fieyear 20}‘8
Commiasien £ 621331

\

A
Notar)&Pubhc in and for
oF Q le and State of_LAM_

\Fe\Gouxﬂy\o\‘
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DOC & 891507

. g("lf;‘ i:lalBRegzrdr gye Cgunty Nevada
eborah Bea — Recorder
APN 012-031-04, 012-131-03, 042-131-04, @4/18/2018 10 32 56 aH

APN 012-140-01, 012-141-01, 0121500, gequeitsdBBy R§ONE§P%¥VEEOCK ~ .

x . ecorde 8@ .., e :
APN012-151-01, 012-431-08, 612-141-01 Recerding $35.@ ] . -
APN Page 1 of 9 )

Recording Requested By:
Name Jones Lovelod, Nicole Lovelnck

é%%&&ﬁéb%é?%%%ﬂﬂ

Address 400 8. 4th Stread, Suite 500

-

City / State / ZipLes Vegas, Nevada 89101

Notice of First Amended and Restaied Lxeﬁ

Title of Document (required) S
4 Dnly use below if apphcable“ .-"

This docurnent is being re-recorded to correct dncument numbar 881073 “’/ ,
and i3 correcting. sltaching Exhiit A ]

I the imdemigned hereby affinm that this document submitted for recording does contain persand
information (socisl secunty nimber, dnver 3 license numnber or identification card number) of s
person 83 yequired by apecxﬁc Taw; public progran or grent that requires the inclusion of the
personal mﬁmnatmn_ The Nevada Rmsed Statue/ (NRS), public program or prant referenced is;

(check applicable) .

DA_ﬁidmt of Death — NRS 44(7380(1)(A} & NRS 40.525(5)

[Judgment — NRS-17.150(4)
ta:mecharge ~NRS 419.020(2)

et v

Signstoee ' . s/

. Narqé ;Igpcd or Printed
\\ ~ ) '\‘ :

nﬁspage i aded to provide additions] information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.

/
S
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DOC # 891073 “M;;\'{ ._

OFFicial Records Nye County

APN: 012-031-04, 012-131-03 - d
) 3 eb h atty Reccr er ~— \ \
012-131-04, 012-140-01, 012-141-01, D p1s. 04" 3%n§§ e, k\
012-150-01, 012-151-01, 012-431-06, Requested By m\
612-141-01 Recordlng ¥ee
Page 1 of

il %%E%‘t‘%é&

WHEN RECORDED, MAIL TO:

Jones Lovelock

Nicole Lovelock _

400 South 4* Street, Suite 500 e
Las Vegas, NV 89101 . T

The undersigned hereby affinms that this docurnent,
including any exhibits, submitted for recording does
not contain the social security number of any person or
persons. (Per NRS239B.030)

NOTICE OF FIRST AMF.NDED IE.NQ RE_S"'I‘A;TED LIEN

The undersigned claims a lien upon ‘the pm%_ert) descnbed in this notice for work,
materials or equipment furnished or to be furnished for the improvement of the property
and does hereby reserve the right to further amend this Notice of First Amended aud
Restated Lien, which has, amended and/or restated the Notice of Lien that was recorded
April 9, 2018 as Documéﬁ’e No.. 890822. in_the Office of the Nye County Recorder, ort
record a new natlce,of liem, wrth réspect .to the work, material or equipment it ha
furnished or may fm‘msh forwhxch it is not paid and does not cancel, withdraw, discharg
or release and expressly reserves any. and alt rights, remedies and claims that it my
possess with resp'ect to the work, matenal or equipment it has furnished or may furnish:

L. The _:_alho‘upt of the ongmal contract is: this is a time and material contract wity

RN . N
no specified oﬁgina] comr'a{:t arrfount

1

2._. The total) amount of all additional or changed work, materials and

equgpment if any, 15 not applicable

\'--3.‘ - The total amount of all payments received to date is: $13,818,882.29

., .
N -
~ .. .
~ S~
LY
!
f
—— 1
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¥
H

4. The amount of the lien, affer deducting all just credits and offset.s;‘is\ '

$7,178,376.94 -

5. The mame of the owner, if known, of the property is: Buredu of Land
AN

Management and Tonopah Solar Energy, LLC, including its subsidiaries asd alf othef relafed

or associated entities :
. - T, . /

;

L~ .
6. The name of the person by whom the lien claimant was employed or to

t

whom the lien claimant furnished or agreed to furnish wo;ic,_materials or:équipment is:
Tonopah Solar Energy, L1L.C ' ‘

7. A brief statement of the terms of payment of the lien claimant’s contractis:
amounts attributable to time and materials pmvifged To'the Crescent Dunes Solar Energy Project

and, payment as required by Nevada law, but in no eve;n't later than 45 days after the submission

of an invoice L .
i ,-" i
N 3
i R —
"~ N
.‘t‘v N
. N
Lo~ ~
Ce—
: Y
R L
Y -
N I
;
-7 e e
‘.
—— h
1 ~,
e [ .
N N
~ N
“ .
. .
N
)
\_-4’
St
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8. A descripiion of the property to be charged with the lien is: Crescent ;mecs\‘f .

Solar-Energy Project more particularly described in Exhibit A.

pated: APVl 13 018,

Brahma Group. Ine.

Name: Sean Davis T
Title: President -

State of Utah )
J)ss.
County of Salt Lake )

Sean Davis, being first duly sworm on 6ath according to law, deposes and says:
- I
I have read the foregoing Notice of Lien, knqiﬁr‘_t_'be'contems thereof and state that the

~

same is true of my own personal kngwledge, except those matters stated upon information and
- L "

& hd . .
belief, and, as to those rpa:ﬁérﬁ.;l'bglie\{é“th@ J7s be true,

T N
/.\(\ (\/‘/\\‘\
A==
RN N Sean Davis
?,\\ ~ .

R /""“\ A
3 k4 /_\\ ] .... N »
Subscribed and sworn to, beforé me this
[ day of the'month of /1711 |
of eii{.‘?_'o 1 8 ) ~ NOTARY#: 3 10 STATE IF UTAH
o Wy Casma, Exs 179/27/2020

N V.

: Notary-Puibljc in and for
“the County. of Q I, and State of ! Ad@{j L

"AMBER WHITE |
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h !I/ ./—\ \‘
Inprovement: SO
AN

'i'heCrescemDumSuln:EucrgmejcctwaUUMWplmtcmmdoaéehn\dm ‘<
Tonapeh, Neveds !
Land: - o ;
Nye County Assessor Parcels: APN 012-031-04, APN 012-13103, APN 012-131G4,

APN 012-140-01, APN 012-150-01, APN 012-141-81, APN 012-431416 APN 012-151-
01, AND 612-141-01

AND MORE PARTICULARLY DESCRIBED BY.-DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LIC AS FOLLOWS‘

All that lard situated in the County of Nye, State ochmla. moce particulardy described
asfollew:. .

PARCELI: GEN-TIELINE [NVN-087933)

Aﬂlhstpxopmylymgm&hmTownathth Range4lEast,M DXB. &M, ia
the Coumty of Ny, State of chada. &ccardmg io the Official Plat thereod,

descvibed ns follows:
Section 2: TheSW %NE%andde%S'E‘/.,

Section t1: mW’AN‘E'f tthV:SE'/‘andqu&sSW'/.,
. : \ f / ~
Section 14: mmmuwx,mwwwxmmuwmswvﬂ,

{ ~~

({
Section 15 Tth: % sammmcsw V%SEY%;

Sactim;zﬁz 'Thel\]E %NE Y, the W A NE Y, the SE ANW %, the EX SW U4,
T the SW ¥ SW Y and the NW % SE ¥

Scc!.Ion27 Th):NE%NW%andﬂwW‘ANW%:
. S\ectwnl&—’TBeSE’/aNE/gtthKSE‘AmdﬂlcSW'ASE‘/a.

i YRR g

. /A}e.;umzs The NW % NE %
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PARCEFL 2. SOLAR ENERGY PROJECT (MVN-086292)

AW that property lying within Township 3 Nonth, Range 41 Bast, M.D.5. &-M-. in. T

the County of Nye, Stste of Nevada, according to the Officia! Plat Lh:rcof .

des¢ribred ag follows:

Sestion 33: ‘I‘bBSEV;.ﬁxaEASW%,ﬁmE’ASW‘/;SW‘/a,dEE%SE'}Z
NW %, the S NE 4, tha NE A NE 'AnndtthE'ANW%
g

Section34: TheW %, ﬁ:eSEVAdEW%NE%,ﬂEBSE’ANE'/md'&c
SW 4% NE ¥ NE ¥ . —

Section 35;  Tho SW Y4 SW /A NW ¥, the SW %SW V%, the SE YA NW % SW %4
and the W 14 NW % SW ¥4, )

Al!thaz;mpmylymgmthm Towns!np4Nmth, Ranga4l Eagt, MD.B.&M., in
the County of Nye, State of Nevada, according {o the Officlal Plat thereof,

described ag follows:
Section2:  Lot4 end the W !&SW YNW.%

Section 3: TheN!‘:,thENW%SEﬁ.ﬂIEH/SNE‘ASEAﬂIESW% Ya
SEY, the NW % SW % SE %, the N4 SW %4, the N %6 S 5 SW 4

amltheSW‘ASW'A’SW’A

Sectiun4;_ 'L'IneNEVstheNASE’A,th'eE%SE%SE/q,ﬁseNWMSE‘/Q
"SE’A.dJeNE'A’SW'ASB'A,dMNE%NE'ASW’/«&BE‘ANW
_—- %.ﬂwB’AofLot#mdlthEMSWA %

N\
ANACUEBA—MOLY SUBSTATION EXPANSION (NVN-085273)

AllthatpmpmylymgmthmToumepSNonh.ngedlEaaaMDB &i.. in
ﬂmCmmlyofNye, State of Mevada, ncconding to the Official Plat thereof,

.

-.desnnbtdgs fnuows
"Sec,non._z. " The E % NE % SW % NE %

RA000270



"~
A

891507 Page § of 9

A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP §.

SOUTH, RANGE 41 EAST, M.DM., BEING MORE PARTICULAR.LY :

DESCRIBED AS FOLLOWS; .
BEGINNING AT THE 8QUTHEAST CORNER OF SAIDLOT 2;

THENCE ALONG THE SOUTH LINE THEREOF, NORTH— 88°34'27% WEST,
33144 FEET TO THE CORNER OF THE EAST, HALF (E ‘A)OF ~THE ~

NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER | EW-42)
OF THE NORTHEAST QUARTER (NE %) OF SAID SECTION 2; s
THENCE ALONG THE NORTHERLY PROLONGATION, OF THE WEST
LINE THEREOF, NORTH 00°20'22" EAST, 6563.03 FEET; THENCE SOUTH

88°42°55" EAST, 331.39 FEET TO THE BEAST LINE OF SAID LDT ro
THENCE ALONG SAID FAST LINE, SOUTH 00°20°11" WEST, 663.85
FEET TO THE POINT OF BEGINNING.

PARCEL 4-;

The Notth one Half (N 4 ) oftheSomhnastQumtet(SE ’A)mdmeSm:ﬂteast
Qusrier (SE 1) of the Southéast Quarter (SE %) of Section 12 in Township 6
Nozth, Range 40 East, M.D.B.&M.; according to ﬂweOﬂimal Plat of gaid Land on

file in the Office ufdze&muoti.andeagnmanL
Said land is slso known esPamM ofParc:l Map recorded July 25, 1980, as File
No. 26731, Nye Caunty, chadakm

Lots One (l) and Two (2} in the Northwest Quarter (NW %) of Section 18,
Township 6 North, Rxnge 41 East, M.D.B.&M., pscording to the Official Plat of
spid Iand og ﬁle fm thc Office of the Bureau of Land Mansgement,

Seid tand is aléo known &5 Parcel Two (2) of Paseel Mup reconded July 25, 1980
83 Fil&Nm 26731 Nye County, Nevada Records,

Tpgé{her wnh & eaisment for the purpose of installing and maintaining an
migau(m well, ,mam particularly described es follows:

\
cing et the Northeast comer of Section 13, Township 6 North, Rangs 40
T:'asv.. B&M..
Y
Thence South 200 feet ot the Trust Point of Beginning;

"~ Contimuing South for 50 foot;
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Thence Wetisrly for 20 fest;

Thenee Nartherly for 50 foet: R,

Thenoe Eansterly for 20 fest, ot the true point of baginatag,

4-3

Enst Half (E %) ofﬁzeNatthw&Qum(NW’A)nESecﬂm I8, Town?s}npﬁ
Narh Range 41 East,MDB&M.mdmgmmomﬁaxplatofwdlmdon
filo in the Office of the Buresu of Land Managemext. : o

Said fand i3 algo kmown as Pavcel One (I}ofPafcel Raps, reeotﬂsd]ulyzs 1980
ag File No, 26731, Nye County, Neveds Rmozda

PARCEL 5: .

Al lend defimed &8 “‘Servieat Praperty,” described and depicted in that certain
document entitled “Grant of Generation-Tie Eascmeng™ reconded September 14,

2011 as Document No. 772385, Official Recqrds, Nye Couity, Nevada, being 2
portion of the Soatheast Quaner’(SE {4) of the Narthieast Quarter (NE %) of
Section 2, Township 5 Nmfb, Range 44 East, MD.B.&M eccording to the
Official Plat thereof, EXCEPTING 'IHEREFROM any partion ennveyed to Sierra
Pacific Power Coropany by 5 Deed recorded January 1, 1981 in Book 295, Page
553 es Filg Nx}‘3641 I of Official Rmrds, Nje County, Nevads.

S P
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DOC # 891766 . .

ds Hye Coun
0fficial RE:@; .S. Ricorder‘

h
APN: 012-03{-04, 012-131-03, 84/5572-313 K 1gN§§ Pt ook
012-131-04, 012-140-01, 012-141-01, Redueet Bi’ &0 T:$0
ea;

Recar-dlng

e il m

WHEN RECORDED, MAIL TO:

Jones Lovelock

Nicaole Lovelack

400 South 4" Street, Suite 500
Las Vegas, NV 85101

The undersigned hereby affirms that this document,
including any exhibits, submitted for recording does
not contain the socis security number of sny person or

persans. (Per NRS 239B.030)
NOTICE OF SECOND AMENDED AND RESTATED LIEN

The nndersigned claims a lien upon the property described in this notice for worl,
materials or equipment furnished or to be furnished for the improvement of the properly
and does hereby reserve the right to further amend this Notice of Second Amended and
Restated Lien, which has amended and/or restated the Notice of Lien that was recorded
April 9, 2018 as Document No. 890822 in the Office of the Nye County Recorder and the
Notice of First Amended and Restated Lien that was recorded on April 16, 2018 &
Docament No. 891073 ir the Office of the Nye County Recorder, or to record a new naotice
of lien with respect to the work, material or equipment it has furnished or may furnish
for which it is not paid and does not cancel, withdraw, discharge or release and expressly
reserves any and all rights, remedies and claims that it may possess with respect to the

worl, material or equipment it has furnished or may furnish:

1. The amount of the original contract is: this is a tilne and material contract with

no specified original contract amount

2. The total amount of all additional or changed work, materials and

equipment, if any, is: not applicable

3. The total amount of all payments received to date is: $13,818,882.29
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4. The amount of the lien, after deducting all just credits and offsets, is:

$7,178,376.94.
The name of the owner, if known, of the property is: Tonopah Solar Energy,

5.
LLC, including its subsidiaries and all other related or associated entities, is the owner of e
real property and leasehold property subject to this lien; upon information and belief, this lin
extends, without limitation, to property on which Tonopah Solar Energy, LLC has an interst
in property owned by the Bureau of Land Mnnagement'

6. The name of the person by whom the lien claimant was employed orl

whom the lien claimant furnished or agreed fo furnish work, materials or equipmentis

Tonopah Solar Energy, LI.C

7. A brief statement of the terms of payment of the lien claimant’s contractis
amounts attributable to time and materials provided to the Crescent Dunes Solar Energy Prajedt

and, payment as required by Nevada law, but in no event later than 45 days after the submission

of an invoice
I

Hri
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8. A description of the property to be charged with the lien is: Tonopah Sofar
Energy, LLC’s jnterést in the Creseent Dunes Solar Energy Project more particularly deseribed
in Exhibit A; the real property owned by the Bureau of Land Management is not charged with
this lien

Dated: April 23, 2018.

Brahma Group, Inc.

By:—'“.:n:e;@ e

Name: Sean Davis
Title: President
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State of Utah )
) ss.

County of Salt Lake )

Sean Davis, being first duly sworn on oath according to law, deposes and says:
I have read the foregoing Notice of Lien, know the contents thereof and state that the

same |5 true of my own personal knowledge, except those matiers stated upon information and

belief, and, as to those matters, I believe them to be true.

/:@ —~
A

Sean Davis

Subscribed and sworn to before me this
231d day of the month of April

of the year 2018

Notary Public in and for
the County of ( \v and State of \{SZE@QL !
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EXHIBIT A

Improvement:
The Crescent Dunes Solar Energy Project Is a 110 MW plant constructed on the Land in
Tanapah, Nevads.

Land:

Nye County Agsessor Parcels: APN 012-031-04, APN 012-131-03, APN 012-131-04,
APN 012-140-01, APN 012-150-01, APN 012-141-01, APN 0(2-43{-06, APN 012-15]~

01, AND 612-14[-01

AND MORE PARTIGULARLY DESCRIBED BY DOQCUMENTS PREPARED BY OR
FOR'TONQPAH SOLAR ENBRGY, LLC AS FOLLOWS;

Afl that fand sftuated in the County of Nye, State of Nevada, miore particulorly deseribed
as follows:

PARCBL1: GEN-TIELRNE (NVN-087933)

AlI that property lying within Township § Nortli, Ronge 41 East, M.D.B. & M., ixt
the Courty of Nye, State of Nevada, according -to the Official Plat theveof,

desoribed as followsi:

The 8W % NE Y and the W ¥4 8E %;

Section 2:

Section 1I; The W %2 NE ¥, the W % SE Y.and the E % SW ¥;

Section 14:  The NE ANW ,.the W 4 NW 7 and the NW % SW %;

The E % SE Yand the SW %4 SE Y4

The NE % NE %, the W %A NE %, the-SE %4 NW %, the E 14 SW %,
the SW ¥ SW ¥ and the NW % SE %;

Seclion 1%

Section 22
Section27: TheNEY NW Viand the W A NW V4

Section 28:  TheSE Y NE Y, the E V2 SE % and the SW % SE %;

Section33: The NW “4NE %
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East, MM\D.B. & M., in
the County of Nye, Statc of Nevads, according to the Official Plat thereof
described as follows:

Section 33: The SE %, the EVa SW4, the E Vs SW X SWY, the BXASE Y%
NW Y%, the 8 %4 NB ¥, the NE % NE ¥ and the SE % NW % NE

%

TheW %, the SE ¥, the W 4 NE %, the SE % NE ¥ and the

SW Y% NE % NE %;

TheSW % SW % NW %, the SW %4 SW %, the SE YA NW %4 SW %4

Section 35;
and the W 14 NW % SW . :

Al that property lying within Tawhship 4 North, Ringe 41 Esst, MD.B.&M.,, in
the Couptly of Nye, State of Nevada, according to the Offlcial Plat thercof,
described as follows:

Lot4 and thé W ¥4 SW 4 NW Y%

Section3:  The N Y, the NW ' SB %, the N /4 NEJ4'SE %, the SW % NE ¥
SE Y, the NW % SW % SE %, the N L SW Y, the N4 S SW ¥
and:the SW ¥ SW % SW 4}

Section4:  The NE %, the N'% SE %, the E- /2 SE % SE %, the NW %4 SE ¥
SE ¥, tHie NE % SW Y% SE ¥, the NE % NE %4 SW %, the B 4 NW

Yi, the B % of Lot 4 and the NE % SW 14 NW %

Section 34:

Section 2;

PARCEL 3
ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that propetty Iying within Townsliip 5 North, Range 41 East, M.D.B, & M,, in
the Comsty of Nye, State of Nevada, according to the Offivial Plat thereof,
desorthed as foflows:

Section2;  The EVANEYSW U NE %

And
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A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP 5
SOUTH; RANGE 41 EAST, M.D.M. BEING MORE PARTICULARLY

DESCRIBED AS FOLLOWS:
BEGINNING AT THE SOUTREAST CORNER OF SAID LOT 2;

THENCE ALONG THE SOUTH LINE THEREOF, NORTH 88°34'27" WEST,
33144 FEET TO THE CORNER OF THE EAST HALE (E %) OF THE
NORTHEAST-QUARTER (NE %) OF THE SOUTBWEST QUARTER (SW %)

OF THE NORTHEAST QUARTER (NE %) OF SAID SECTION 2;
THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20'22" EAST, 663.03 FEET; THENCE SOUTH
88%42'55" EAST, 331.39 FEET TO THE BAST LINE OF SAID LOT 2;
THENCE ALONGSAID EAST LINE, SOUTH 00°20°1 1" WEST, 663.85

PEBET TO THE PQINT OF BEGLNNING.

PARCET 4-1:

The North one Half (N % ) of the Southeast Quartér (SE %) and the Southeast
Quartet (SE ) of the Southeast Quarter (SE %) of Seetion 12 in Township 6
North, Range 40 East, M.D.B.&M., acoording to the Official Platofsaid Land on

file fu the Office of the Bureap of Land Management,
Said lapd is also known as Parccl 4 of Parcel Map recorded July 25, 1980, 2s Filo
N, 26731, Nye Cointy, Névada Records.

PARCEL 4-2:

Lots One (I) and Two (2} in the Northwest Quarter (NW %) of Section 18,
Towntship 6 North, Range 41 East, M\D.B.&M., according to the Official Plat cf
said laod og fle in the Office of the Bureau of L:and Mandgement.

Said land is also known as Parcel Two (2) of Parcel Map recarded July 25, 1980
as File No. 2673 1, Nye County, Nevada Records.

Together with an epsement -for the puipose of installing and maintaining an
imigation weJl, more potticulatly described.as follows:

Commencing at the Northeast corner of Section |3, Township & Norih, Range 40
Bast, M.D.B&M.;

Theuce South 200 feet at the Trust Point of Beginning;

Continuing South for 50 feel;
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Thence Westerly for 20 feet;

Thence Northerly for 50 feet:

Thencé Easterly for 20 feet, at the true point of beginning,

PARCELA4.3

East Half (B %) of the Northwest Quarter (NW %) of Section 18, Toiwnship 6§
Norih Range 41 East, M.D.B.& M., according to the Official plat of szid land on

file in the Office of the Burean of Land Managemesit,

Said land is also known as Parcel One (1) of Parcef Maps, recorded July 25, 1980
a3 File Mo, 26731, Nye County, Nevada Records,

PARCEL §:

All Jand defined as “Servient Property,” described and depicted in ‘that eertdin
document entitled “Grant of Generation-Tie Easement” recorded September 14,
2011 as Dgeument No. 772385, Official Records, Nye County, Nevada, being 2
portion of the Southesst Quarter (SE %) of the Northeast Quarter (NE %) of
Section 2, Township § North, Range 41 East, M.D.B.&M., according to the
Officidl Plat thersof, EXCEPTING THEREFROM any portion cotveyed to Sierra
Pacific Powet Company by a Deed recorded Januaty 1, 1981 in Book 295, Page
553 as File No, 36411 of Official Records, Nye County, Nevada,
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DOC #89626S

Official Records Nye County NV

APN 012-031-04; 012-131-03;
Deborah Beatty - Recorder
APN 012-131-04; 612-141-01; 07/19/2018 11:5344 AM
Requested By: PEELBRIMLEY LLP
apn 012-151-01; 012-141-01; Recorded By: MJ RPTT:$0
: Recording Fee: $35.00
apn 112-431-06; 012-140-01; 012-150-01 Non Conformity Fee: $
Page 1 of 8

Recording Requested By:

Name Ronald J. Cox, Esq. - Peel Brimley LLP

3333 E. Serene Ave., #200
€58
Henderson, NV 89074

Addr

City / State / Zip

Third Amended and/or Restated Notice of Lien
(Print Name Of Document On The Line Above)

D I the undersigned hereby affirm that this document submitted for recording contains
personal information (social security number, driver’s license number or identification

card number) of a person as required by specific law, public program or grant that
requires the inclusion of the personal information. The Nevada Revised Statue (NRS),

public program or grant referenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Signature Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2,
This cover page must be typed or printed. Additional recording fee applies.
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THIRD AMENDED AND/OR RESTATED NOTICE OF LIEN

This Third Amended and/or Restated Notice of Lien (“Restated Lien™):

Amends, restates and incorporates (by this reference):
o That certain Notice of Lien recorded by Brahma Group, Inc, (‘Lien

Claimant”) in the official records of the County Recorder’s Office for Nye
County, Nevada, on April 9, 2018, as Document No. 890822 (the
“Original Lien™);

That certain Notice of First Amended and Restated Lien recorded in the
Official records of the County Recorder’s Office for Nye County, Nevada,
on Aprl 16, 2018, as Document No. 891073, and as cormrected by
Document No. 891507 (collectively, the “First Amended Lien™); and
That certain Notice of Second Amended and Restated Lien recorded inthe
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 24, 2018, as Document No. 891766 (“Second Amended Lien");’'

o

or
To the extent allowed by law and to the extent the statutory period to recod 2

notice of lien against the Work of Improvement (defined below) has not expired,
shall act as a newly recorded nofice of Ten, which replaces and supersedes thie

Lien.

By way of this Restated Lien, Lien Claimant:

o Does hereby claim a lien against:
o The real property described in Exhibit A (the “Land”), to the extentnot

owned by the Bureau of Land Management (“BLM”) or Liberty My,
LLC; and/or

o The improvements located and constructed on the Land, including, but not
limited to the improvements identified as the Crescent Dunes Solar Energy

Plant (collectively, the “Improvements™).
e Does hereby reserve the right to further amend this Restated Lien or to recond a
new notice of lien with respect to the Work it has furnished or may furnish on,

about or for the benefit of any part of portion of the overall Work of Improvement
(defined below), for which it is not paid, even if the same was previously the
subject of the Lien; and’

Does not cancel, withdraw, discharge or release and expressly reserves all rights,
remedies and claims that it may possess with respect to the Work it has fiurnished
or may furnish on, about or for the benefit of the Improvements and the Work of

Improvement.

! The Original Lien, First Amended Lien and Second Amended Lien are collectively referred to herefas

th.e uLien‘”
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I. The amount of the original contract is:
o $26,358,868.64.

The amount of additional or changed work, materials and equipment, if any, is
o $0.00.

3. The total amount of all payments received to date is:
o $14,456,393.89.

4, The amount of the lien, after deducting; alf just credits and offsets, is:
o $11,902,474.75.

5. The name of the owner, if known, of the Improvements is:
Tonopah Solar Energy, LLC, inciuding its subsidiaries and all other

related or associated entities (collectively, “TSE").
Upon information and belief, TSE’s principal address is believed to be520
Broadway, 6" Floor, Santa Monica, CA 90401.

6. The name of the owner, if known, of the Land is:
As to APNs 612-141-01, 012-031-04, 012-131-03, 012-131-04:
o TSE, with its principal address at 520 Broadway, 6 Floor, Sata
Monica, CA 90401.

As to APNs 012-151-01 and 012-141-01:
o The Bureau of Land Management (“BLM™), with its principal

address at 1340 Financial Blvd., Reno, NV 89502.

e As-to.APN 012-431-06:
o Liberty Moly, LLC, with its principal address at 790 Commerial

St. #B, Elko, NV 89801-3858.
As to APNs G12-140-01 and 012-150-01:
o Unknown.

7. The name of the person by whom the lien claimant was employed or to whom the
lien- claimant furnished: or agreed to furnish work, materials or equipment is:
o TSE, with its principal address at 520 Broadway, 6" Floor, Santa Morica,

CA 90401.

8. A brief statement of the terms of payment of the lien claimant’s contract is:
o As required by Nevada law, but in no event later than 45 days after the

submission of an invoice.

(-]

o
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9. A description of the Land and the Improvements thereon to be charged with the
Restated Lien (the “Work of Improvement”) is:
o See Attached Exhibit A.

BRAHMA GROUP, INC.

By"’#’::—:g—@\\

Print Name: Sean Davis
Title: President and Chief Operating Officer

STATE OF UTAH )
) ss:

COUNTY OF SALT LAKE )
Sean Davis, being first duly sworn on oath according to law, deposes and says:

I have read the foregoing Third Amended and/or Restated Notice of Lien, know
the contents thereof and state that the same is true of my own personal knowledge, except
* those matters stated upon information and belief, and, as to those matters, I believe them

to be'true.
BRAHMA GROUP, INC.

| E——— RN, =

Print Name: Sean Davis
Title: President and. Chief Operating Officer

SUBSCRIBED AND SWORN to before me this l ‘I day of July 2018, by Sean
Davis, President and Chief Operating Officer ¢f Byahma Group, Inc.

b

NOYARY PUBLIC In and For Said

County & State
RECORDED AT THE REQUEST OF — AMBER WHIE
AND WHEN RECORDED RETURN 2 NOTARY PUBLIC -STATEGFUTAH
TO: \@‘ My Gamm. Exp 10/21/2020
] 55’ Commission # 681331

Brahma Group, Inc.

¢/o PEEL BRIMLEY LLP

3333 E. Serene Avenue Suite 200
Henderson, NV 89074-6571
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Improvements:

8962. . Page 50f8

EXHIBIT A

The Crescent Dunes Solar Energy Project is 2 110 MW plant constructed on the Land in

Tonopah, Nevada.

Land:

Nye County Assessor Parcels:

APN Owner or Reputed Owner
012-031-04 Tonopah SolarEnergy, LLC
012-131-03 Tonopah Solar Energy, LLC
012-131-04 Tonopah Solar Energy, LLC
012-140-01 Unknown
012-150-01 Unknown
012-141-01 Bureau: of Land Management
012-431-06 Liberty Moly, LLC
012-151-01 Bureau of Land Management
612-141-01 Tonopah Solar Energy, LLC

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that land sitnated in the County of Nye, State of Nevada, more particularly described

as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M, in
the -County -of Nye, State of Nevada, according to -the -Official Plat thereof,

described as follows:
o Section 2:
Section 11:
Section 14:
Section 15:
Section 22:

0O o o o

Section 27:
o Section28:
o Section 33:

<]

The SW 2 NE % and the W ¥4 SE %;

The W % NE ¥, the W % SE Y and the E 2 SW 14;
The NE ¥4 NW Y, the W aNW Vi and the NW ¥4 SW ¥;
The E % SE Y% and the SW % SE Y;

The NE % NE Y%, the W 2 NE Y%, the SE ¥ NW %, the E%
SW %, the SW %4 SW % and the NW % SE 14;

The NE % NW Y and the W Y2 NW %;

The SE % NE Y%, the E ¥ SE Y and the SW % SE '4;

The NW % NE Y
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PARCEL2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East, M.D.B. &M, in
the County of Nye, State of Nevada, according to the Official Plat thereof,

described as follows:

Section 33: The SE %, the E % SW %, the E % SW % SW %, the E %SE
Y4 NW Y, the S %2 NE Y%, the NE % NE Y% and the SE % NW % NE Y%
Section 34: The W %, the SE Y%, the W %4 NE Y, the SE % NE % and the
SW % NE Y% NE Y%;

Section 35: The SW %4 SW % NW ¥, the SW % SW %, the SE 4 NW Y%
SW % and the W A NW ¥4 SW Y.

All that property lying within Township 4 North, Range 41 East, M.D.B.&M, in
the County of Nye, State of Nevada, according to the Official Plat therof,

described as follows:

o Section2: Lot4andthe W % SW % NW Y%

Section 3: The N Y, the NW % SE %, the N ¥4 NE % SE %, the SW 4NE
Y SE Y4, the NW ¥ SW Y% SE Y, the N 2 SW Y, the N % S ¥4 SW ¥ and
the SW ¥4 SW % SW i4;

Section 4: The NE %, the N % S8E %, the E % SE % SE %, the NW % SE
Ya SE Y, the NE Y2 SW % SE %, the NE % NE ¥ SW %, the E A NW U,
the E %4 of Lot 4 and the NE % SW YA NW

L]

PARCEL 3:
ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M, in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2: The E 2 NE % SW 4 NE %

And

A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP §
NORTH, RANGE 41 EAST, M.D.M., BEING MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2; THENCE
ALONG THE SOUTH LINE THEREOF, NORTH 88°34°27° WEST, 331.4
FEET TO THE NORTHWEST CORNER OF THE EAST HALF (E ) OF THg
NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER (SW %)

OF THE NORTHEAST QUARTER (NE /) OF SAID SECTION Z;
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THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20°22” EAST, 663.03 FEET; THENCE SOUTH
88°42°55” EAST, 331.39 FEET TO THE EAST LINE OF SAID LOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°20°11” WEST, 663.85 FEET
TO THE POINT OF BEGINNING.

PARCEL 4-1:

The North One Half (N %5} of the Southeast Quarter (SE %) and the Southeast
Quarter (SE %) of the Southeast Quarter (SE %) of Section 12 in Township 6
North, Range 40 East, M.D.B.&M., according to the Official Plat of said Land on

file in the Office of the Bureau of Land Management.

Said land is also known as Parcel 4 of Parcel Map recorded July 25, 1980, asFile
No. 26731, Nye County, Nevada Records.

PARCEL 4-2:

Lots One (1) and Two (2) in the Northwest Quarter (NW !4) of Section 18,
Township 6 North, Range 41 East, M.D.B.&M., according to the Official Platof
said land on file in the Office of the Bureau of Land Management.

Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

Together with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast corner of Section 13, Township 6 North, Range 40
East, M.D.B&M.;

Thence South 200 feet at the True Point of Beginning;
Continuing South for 50 feet;
Thence Westerly for 20 feet;
Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.

PARCEL 4-3

East Half (E %) of the Northwest Quarter (NW /%) of Section 18, Township 6
North, Range 41 East, M.D.B.& M., according to the Official Plat of said land o

file in the Office of the Bureau of Land Management.
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Said land is also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property,” described and depicted in that cerain
document entitled “Grant of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being &
portion of the Southeast Quarter (SE %) of the Northeast Quarter (NE %) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M., according to the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Siera
Pacific Power Company by a Deed recorded January 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada.

RA000291



EXHIBIT 12




DOC #899351

Official Records Nye County NV
Deborah Beatty - Recorder

APN 012-031-04; 012-131-03;
09/14/2018 04:24:42 PM
012-131-04; 612-141-01; Requested By: PEELBRIMLEY LLP

APN Recorded By: MJ RPTT:$0
APN 012-151-01; 012-141-01; Recording Fee: $35.00

Non Conformity Fee: $
APN 012-431-06: 012-140-01; 012-150-01 Page 1 of 8
Recording Requested By:
Name Ronald J. Cox, Esq. - Peel Brimley LLP
Address 3333 E. Serene Ave., #200
City / State / Zip Henderson, NV 89074

Fourth Amended and/or Restated Notice of Lien
(Print Name Of Document On The Line Above)

¥

D I the undersigned hereby affirm that this document submitted for recording contains
personal information (social security number, driver’s license number or identification

card number) of a person as required by specific law, public program or grant that
requires the inclusion of the personal information. The Nevada Revised Statue (NRS),

public program or grant referenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Signature Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2,
This cover page must be typed or printed. Additional recording fee applies.
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FOURTH AMENDED AND/OR RESTATED NOTICE OF LIEN

This Fourth Amended and/or Restated Notice of Lien (“Restated Lien™):
o Arnends, restates and incorporates (by this reference):

o That certain Notice of Lien recorded by Brahma Group, Inc. (‘Lien
Claimant”) in the official records of the County Recorder’s Office forNye
County, Nevada, on April 9, 2018, as Document No. 890822 (the
“Qriginal Lien™);

That certain Notice of First Amended and Restated Lien recorded in the
Official records of the County Recorder’s Office for Nye County, Nevada,
on Aprl 16, 2018, as Document No. 891073, and as corrected by
Document No. 891507 (collectively, the “First Amended Lien™);

That certain Notice of Second Amended and Restated Lien recorded inthe
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 24, 2018, as Docurment No. 891766 (“Second Amended Lier");
and

That certain Third Amended and/or Restated Notice of Lien recorded in
the Official records of the County Recorder’s Office for Nye County,
Nevada, on July 19, 2018, as Document No. 896269 (*Third Amended
Lien®);! or

To the extent allowed by law and to the extent the statutory period to record a
notice of lien against the Work of Improvement (defined below) has not expired,
shall act as a newly recorded notice of lien, which replaces and supersedes the

-]

Lien.

By way of this Restated Lien, Lien Claimant:

o Does hereby claim a lien against:
o The real property described in Exhibit A (the “Land”), to the extent not

owned by the Bureau of Land Management (“BLM”) or Liberty Maly,
LLC; and/or

o The improvements located and constructed on the Land, including, butnot
limited to the improvements identified as the Crescent Dunes Solar Energy
Plant (collectively, the “Improvements™).

o Does hereby reserve the right to further amend this Restated Lien or to recorda
new notice of lien with respect to the Work it has furnished or may furnish on,
about or for the benefit of any part of portion of the overall Work of Improvement
(defined below), for which it is not paid, even if the same was previously the

subject of the Lien; and

! The Original Lien, First Amended Lien, Second Amended Lien and Third Amended Lien are collectively

referred to herein as the “Lien.”
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o Does not cancel, withdraw, discharge or release and expressly reserves all nights,
remedies and claims that it may possess with respect to the Work it has fumished
or may furnish on, about or for the benefit of the Improvements and the Work 0f

Improvement.

1. The amount of the original contract is:
o $27,315,971.63.

The amount of additional or changed work, materials and equipment, if any, is:
o $0.00.

3. The total amount of all payments received to date is:
o §$14,456,393.89.

The amount of the lien, after deducting all just credits and offsets, is:
o $12,859,577.74.

5. The name of the owner, if known, of the Improvements is:

Tonopah Solar Energy, LLC, including its subsidiaries and all other
related or associated entities (collectively, “TSE™).

Upon information and belief, TSE’s principal address is believed to be520
Broadway, 6" Floor, Santa Monica, CA 90401.

o

6. The name of the owner, if known, of the Land is:
As to APNs 612-141-01, 012-031-04, 012-131-03, 012-131-04:
o TSE, with its principal address at 520 Broadway, 6™ Floor, Smta
Monica, CA 90401.

o Asto APNs(012-151-01 and 012-141-01:
o The Bureau of Land Management (“BLM"), with its principal

address at 1340 Financial Blvd., Reno, NV 89502.

o Asto APN 012-431-06:
o Liberty Moly, LLC, with its principal address at 790 Commercial

St. #B, Elko, NV 89801-3858.
As to APNs 012-140-01 and 012-150-01:
o Unknown.

L]

2]

7. The name of the person by whom the lien claimant was employed or to whom the
lien claimant furnished or agreed to furnish work, materials or equipment is:
o TSE, with its principal address at 520 Broadway, 6" Floor, Santa Monic,

CA 90401.

8. A brief statement of the terms of payment of the lien claimant’s contract is:
o As required by Nevada law, but in no event later than 45 days after the

submission of an invoice.
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9. A description of the Land and the Improvements thereon to be charged with the
Restated Lien (the “Work of Improvement™) is:
o See Attached Exhibit A.

BRAHMA GROUP, INC.

S

Print Name: Sean Davis
Title: President and Chief Operating Officer

STATE OF UTAH )
) ss:

COUNTY OF SALT LAKE )
Sean Davis, being first duly swom on oath according to law, deposes and says:

I have read the foregoing Fourth Amended and/or Restated Notice of Lien, know
the contents thereof and state that the same is true of my own personal knowledge, except
those matters stated upon information and belief, and, as to those matters, | believe them

to be true.
BRAHMA GROUP, INC.

Bé%\

Print Name: Sean Davis
Title: President and Chief Operating Officer

SUBSCRIBED AND SWORN to before e this ﬁqﬁ day of September 2018, by
Sean Davis, President and Chief Operating Officer of Brahma Group, Inc.

NOTARY PUBLIC In and For Said

County & State
RECORDED AT THE REQUEST OF r?: LTJAEf;ﬁmR\QM_ F;I?Mf\i
AND WHEN RECORDED RETURN ‘ My Comm, En08/04/2020
TO: 7Y Commissin # 690304

Brahma Group, Inc.

¢/o PEEL BRIMLEY LLP

3333 E. Serene Avenue Suite 200
Henderson, NV 89074-6571
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EXHIBIT A

The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on the Land in

Tonopah, Nevada.

Land:

Nye County Assessor Parcels:

L APNTT S F Owner or Reputed Owner 5
012-031-04 Tonopah Solar Energy, LLC
012-131-03 Tonopah Solar Energy, LLC
012-131-04 Tonopah Solar Energy, LLC
012-140-01 Unknown
012-150-01 Unknown
012-141-01 Bureau of Land Management
012-431-06 Liberty Moly, LLC
012-151-01 Bureau of Land Management
612-141-01 Tonopah Solar Energy, LLC

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BYOR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that land situated in the County of Nye, State of Nevada, more particularly described

as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M, in
the County of Nye, State of Nevada, according to the Official Plat theref,

described as follows:
o Section 2:
Section 11:
Section 14:
Section 15:
Section 22:

o o ¢ o

Section 27:
o Section 28:
o Section 33:

[}

The SW % NE % and the W % SE %;

The W ¥ NE %, the W % SE % and the E 2 SW Y%;

The NE ¥ NW %, the W . NW % and the NW %4 SW i,
The E % SE Y% and the SW % SE ¥%;

The NE % NE %, the W % NE %, the SE % NW %, theE%
SW Y, the SW %4 SW Y1 and the NW % SE Y%;

The NE % NW % and the W %2 NW Y%;

The SE % NE Y%, the E % SE Y and the SW % SE Y%;

The NW % NE %
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East, M.D.B. &M, in
the County of Nye, State of Nevada, according to the Official Plat thereof,

described as follows:

Section 33: The SE %, the E A SW %, the E %4 SW % SW Y%, the E 4SE
Y« NW Y, the S %2 NE Y%, the NE % NE Y and the SE % NW % NE %
Section 34: The W !4, the SE %, the W % NE Y, the SE % NE Y and the

SW Y NE Y. NE Y;
Section 35: The SW % SW ¥ NW Y%, the SW % SW ¥, the SE ¥ NW %

SW Y and the W aNW % SW Y.

All that property lying within Township 4 North, Range 41 East, M.D.B.&M, in
the County of Nye, State of Nevada, according to the Official Plat thereof,

described as follows:

o Section2: Lot4and the W % SW Y% NW U

Section 3: The N /4, the NW Y% SE %, the N % NE Y SE Y%, the SW %NE
Y4 SE Y, the NW Y4 SW YA SE ¥, the N4 SW ¥, the N %4 S ¥4 SW Y and
the SW % SW ¥ SW %;

Section 4: The NE %, the N ¥ SE %, the E ¥ SE % SE ¥, the NW % SE
Vi SE %, the NE % SW % SE %, the NE % NE % SW ¥, the ELNW 4,

the E Y2 of Lot 4 and the NE % SW Y4 NW Y4

(]

PARCEL 3:
ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M, in
the County of Nye, State of Nevada, according to the Official Plat thereof

described as follows:

Section 2: TheE . NE % SW % NE Y

And

A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHP 5
NORTH, RANGE 41 EAST, M.D.M,, BEING MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2; THENCE
ALONG THE SOUTH LINE THEREOF, NORTH 88°34°27" WEST, 33144
FEET TO THE NORTHWEST CORNER OF THE EAST HALF (E ') OF THE
NORTHEAST QUARTER (NE %) OF THE SOUTHWEST QUARTER (SW )

OF THE NORTHEAST QUARTER (NE ') OF SAID SECTION 2;
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THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20'22” EAST, 663.03 FEET; THENCE SOUTH
88°42°55” EAST, 331.39 FEET TO THE EAST LINE OF SAID LOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°20°11” WEST, 663.85 FEET

TO THE POINT OF BEGINNING.
PARCEL 4-1:

The North One Half (N %) of the Southeast Quarter (SE %) and the Southeast
Quarter (SE %) of the Southeast Quarter (SE %) of Section 12 in Township 6
North, Range 40 East, M.D.B.&M., according to the Official Plat of said Land on
file in the Office of the Bureau of Land Management.

Said land is also known as Parcel 4 of Parcel Map recorded July 25, 1980, asFile
No. 26731, Nye County, Nevada Records.

PARCEL 4-2:

Lots One (1) and Two (2) in the Northwest Quarter (NW %) of Section 18,
Township 6 North, Range 41 East, M.D.B.&M., according to the Qfficial Platof
said land on file in the Office of the Bureau of Land Management.

Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1950
as File No. 26731, Nye County, Nevada Records.

Together with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast corer of Section 13, Township 6 North, Range 40
East, M.D.B&M.;

Thence South 200 feet at the True Point of Beginning;
Continuing South for 50 feet;

Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.

PARCEL 4-3

East Half (E %) of the Northwest Quarter (NW %) of Section 18, Township §
North, Range 41 East, M.D.B.& M., according to the Official Plat of said land on

file in the Office of the Bureau of Land Management.
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Said land is also known as Parcel One (1) of Parcel Maps, recorded July 25,1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property,” described and depicted in that cerfain
document entitled “Grant of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE %) of the Northeast Quarter (NE %) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M., according f the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Siera
Pacific Power Company by a Deed recorded January 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada.
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DOC #898974

Official Recards Nye County NV
Deborah Beatty - Recorder
09/06/2018 11:58:11AM

APNO012-031-04; 012-131.03; 012-131-04; n B WELL 2 DUGE APC
APNO12-140-01; 012-141-01; 012431-06; equested By: .
APN012-150-01; 012-151-01; and Recorded By: MJ RPTT:30
APNGTZA4107, Recording Fee: $3500
- Non Conformity Fee:$
Record !
ecording Requested By Page 1 of 4

NameWEIL & DRAGE, APC

Address 2500 Anthem Village Drive

City / State / ZipHenderson, Nevads 83052
NRS 108.2415 Surety Bond 854481 Posted to Release Lien with Power of Attorney

Title of Document (required)
**Only use below if applicable®*

This document is being re-recorded to correct document number
and is correcting

I the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public progrem or grant that requires the inclusion of the
personal information, The Nevada Revised Statue (NRS), public program or grant referenced is:

(check applicable)
[[]a ffidavit of Death — NRS 440.380(1)(A) & NRS 40.525(5)

[Trudgment — NRS 17.150(4)
Egmimry Discharge — NRS 419.020(2)

ther
! z ! ! < ;l
Signature~

Ana M, Maldonado, Paralsgal
Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.
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NRS 108.2415 Form of surety bond posied to relense lien:
Bond #85¢481

{Assessor’s Parcel Numbers: 012-031-04; 012-131-03; 012-131-04; 612-141-01; 012-431-06; 012-140-01;
012-150-01; 012-151-01; 012-141-01)

VWHEREAS, Cobra Thermosolar Plant nc. {name of principal], located at 31 Miles Morth Gabbs

Pole Line Road, Tonopah, NV 830439 (address of principal), desires to give a bond for releasing
the following described property owned by Tonopah Solar Energy, LLC {name of ownare flom
that certain notice of fien in the sum of $7,178,386.94 recorded July (month} 19 {day) 1018,
(year), in the office of the recorder in Nye County (name of county where the property is .ocated):

Crescent Dunes Solar Energy Project

NOW, THEREFORE, the undersigned principaf and surety do hereby obligate themselves 1o the

lien claimant named in the notice of lien, Brahma Group, Inc, (name of fien claimant) under the
conditions prescribed by NRS 108.2413 1o 108.2425, inclusive, in the sum of $10,767,580.00 (1

1/2 x lienable amount), from which sum they will pay the lien claimant that amount as a court of
competent jurisdiction may adjudge to have been secured by the lien, including the total amount
awarded pursuant to NRS 108.237, but the liability of the surety may not exceed the penalsum

of the surety bond.
IN TESTIMONY WHEREOQF, the principal and surety have executed this bond at Houston, Texsson
the 15th day of August, 2018,

Cobra Thermasolac Plant, Inc.

{Signature of Principal) {ackss Rargle Visssa

American Home Agsuranca Company
¥, .

o i
o (b

Sandra Parker , Attorney-in-Fact

State of Texas
) ss.
County of Harrls }

On August 15, 2018, before me, the undersigned, a notary public of this County and Seate,
personally appeared Sandra Parker known (or satisfactorily proved}, who acknowledged that he

or she executed the foregoing instrument for the principal and the surety for the purposes therefn
mentioned, Sandra Parker known (or satisfactorily proved) to me to be the attorney in fact of the
surety that executed the foregoing instrument, known to me to be the person who executed that
instrument on behalf of the surety therein named, and he or she acknowledged to me thit the

surety executed the foregoing instrument.
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27 A
> ////w S main Dl

(Notary Public in and for the Ggunty of Harris and State of Texas)
Laura Ellzabeth Sudduth Commission Expires: 04/20/2022

2% L s Efzabolh Suddth
¥ 2 My c«nmum Expres

0 D:U?M
.%Q _."é* D Ne 131837024
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1 {| Geoffrey Crisp, Esq.

Nevada Bar No. 2104

2 Jeremy R. Kilber, Esq.

Nevada Bar No. 10643

WEIL & DRAGE, APC

2500 Anthem Village Drive
Henderson, NV 89052

(702) 314-1905 + Fax (702) 314-1909
gerisp@weildrage.com
ikilber(@weildrage.com

7 |} Attorneys for
COBRA THERMOSOLAR PLANTS, INC.

8
? FIFTH JUDICIAL DISTRICT COURT
10 NYE COUNTY, NEVADA
11
TONOPAH SOLOR ENERGY, LLC, a ) Case No.: CV 39348
12 || Delaware limited liability company, ) Dept. No.: 2
)
13 Plaintiff, )
14 ) CERTIFICATE OF SERVICE
\H )
15 )
BRAHMA GROUP, INC., a Nevada )
16 || corporation, )
)
17 Defendant. )
18 )
BRAHMA GROUP, INC., a Nevada )
19 || corporation, )
20 )
Counterclaimant/Lien Claimant, )
21 )
VS. )
22 )
TONOPAH SOLOR ENERGY, LLC, 2 )
23 || Delaware limited liability company; BOE )
24 BONDING COMPANIES I through X; DOES)
I through X; ROE CORPORATIONS I )
25 |l through X; and TOE TENANTS I through X, )
inclusive, )
26 )
27 Counterdefendant, ;
wen ¢ onace 28
"R g e {01467320;1} Page | of 2

hae. Meildraga.cox
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1 CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that I am an employee of WEILL &
3 || DRAGE, APC, and that on this gth day of October, 2018, I caused the following documents:
4 1. 10/09/2018 Recorded Doc #900303

Surety Rider Bond 854481 Posted to Release Lien with Power of Attorney; and

¥ 41

2. 09/24/2018 Affidavit of Service of 09/06/2018 Recorded Doc #898974

6

7 Surety Bond 85441 Posted to Release Lien with Power of Attorney.

8 || to be served as follows:

9 By placing same to be deposited for mailing in the United States Mail, in a sealed envelope

10 || upon which first class postage was prepaid in Henderson, Nevada; and
11 By facsimile; and

12 By email transmission

13 |l to the attorneys listed below at the address, facsimile and email transmission indicated below:

Richard L. Peel, Esq. Colby Balkenbush, Esq.
15 || Eric B. Zimbelman, Esq. WEINBERG WHEELER HUDGINS
16 Ronald J. Cox, Esq. GUNN & DIAL

Terri Hansen, Paralegal 6385 South Rainbow Blvd., Suite 400
17 ||PEEL BRIMLEY LLP Las Vegas, NV 89118

3333 E. Serene Avenue, Suite 200 702.938.3864 Fax
18 || Henderson, Nevada 89074-6571 CBalkenbush@wwhgd.com

(702) 990-7273 Fax Attorney for
19 || peel@PeelBrimley.com TONOPAH SOLAR ENERGY, LLC

20 Zimbelman@PeelBrimley.com
RCox(@PeelBrimley.com

21 || thansen@peelbrimley.com
Attorneys for

22 || BRAHMA GROUP, INC.

23
24
25 /s/ Ana M. Maldonado
26 Ana M. Maldonado, An Employee of
27 WEIL & DRAGE, APC
s ) ichs {01467320;1} Page 2 of 2

s wedldrage. €ON
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DOC #900303

Official Records Nye County NV
Debaorah Beatty - Recorder
10/09/2018 11;13:27 AM

APN012-031-04; 012-131-03; 012-131-04;
APNO12-140-01; 012-141-01; 012431-06; Requested By: WEIL & DRAGE APC
APN012-150-01; 012-151-01; and Recorded By: kd RPTT:$0
APNB12-14101. — Recording Fee: $35.00
; Non Conformity Fee: $
Recording Requested By:
o el y Page 10f 3

NameWEIL & DRAGE, APC

Address 2500 Anthem Village Drive

City / State / ZipHenderson, NV 89052
Surety Rider Bond 854481 Posted io Release Lien with Power of Attorney

Title of Document (required)
**QOnly use below if applicable**

This document is being re-recorded to correct document number ,
and is correcting

1 the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) ofa
person as required by specific law, public program or grant that requires the inclusion of the
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is:
(check applicable)

[JAffidavit of Death — NRS 440.380(1)(A) & NRS 40.525(5)

[ Dudgment — NRS 17.150(4)

%xmimry Discharge — NRS 419.020(2)

Jther .

/

Signature

Ana M. Maldgnado ~
Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.
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SURETY RIDER

To be anached to and form a part of American Home Assurance Campany

Bond No. 854481

dated 031152018

eflective
{MONTH-DAY-YEAR}
axecuted by Cobra Thermasclar Plants, Inc, , as Princid,
PRINCIPAL)
and by Amerncan Home Assurance Company , as Surely,

in favor o} Brahma Growp, Inc.

{OSLIGEE)
in considerafion of il:e mutual agreements herein contained the Principal and the Surely hereby consent fo changing

The Bond Amount as follows:
From $10,767,380.60

Tc 519.289,366.61

and

The Lien Amount as follows:

From $7.178,386.94
Tc 512.358,577.74

Nothing hetein contzined shall vary, alier or extend any provision ar condition of this band except as herein expressly staled.

This rider

is elfective 0811512018
(MONTH-DAY-VEAR) \
{
Signed and Sealed 09:25/2018
{IONTH.CAY YEAR)
Cobra Thermosalar Planisin
{FRINCIPAL)
By:
[PRINCIPAL; l l
Jos¢ Antonio Fernanddz

-
American Home Assurance Co'dpany

s NLS)y mmf\/ )

Tanms Matison, Auome{vn Facl

J-MM4LGEEF 13
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900303 Page 3 of 3

d fewlul Atromer{shiasFi, v
ey in Ihe e Gerens

RA000311



Audincyor Party without Atlorncy:
Weit & Drage, APC
23500 Anthem Village Drive, 2nd Floor
Henderson, NV 89052
Telsphone No: (702} 314-1905

Ref. Ko, or fle o 2803.001 CRESCENT

Far Caurt Use Qnly

Attorney For:
DUNCES
insert nome of Caurt, and piiciol Disivict and Bronch Court:
Plaintgf:
Defendant:
AFFIDAVIT OF SERVICE Hearing Date Time: Dept/Die Cose Number:
DAL #858974

1. Atthe time of service I wos at feast 18 years of age and nal a party to this action,

~

3. a. Partyserved:  Brahma Group, inc.

1 served copies of the NRS 108.2415 Surety Hond 854481 Posted to Release Lien with Power of Atcarnay, Power of Attorney

b. Persan served: Amber-Rose Aparicio, Authorized Agent, a person of suitable age and discretion at the most recent street 2ddress ofthe

repistered agent shown on the information filed with the Secretary of State.

4. Address where the party wos served:  Cogency Global.inc. - Registered Agent
321 W. Winnie Lane, #104, Carsan City, NV 89703

5. Iserved the party:

a. by persanai service. | persanally delivered the documents fisted In ltem 2 to the party or person authorized to receive
pracess for the party (1} on: Fri, Sep 14 2018 (2) at: 02:40 PM

G. Person Who Served Popers:
a. Toni Ruckman {R-052003, Washoe)
b, FIRST LEGAL
NEVADA PI/PS LICENSE 1452
2920 N, GREEN VALLEY PARKWAY, SUITE 514
HENDERSON, NV 89014
¢. (702) 671-4002

7. STATE OF NEVADA, COUNTY OF

Fee far Scrvice: 50.00

| Declare under penalty of perjury under the lavss of the State of
NEVADA that the foregoing is true and correct.

A D B b,

{Date}

Subscribed and sworn to {or affirmed) be[or'e an this

(Signature)

praved to me on the basis of satisfoctory evidence tu be the person veho appeared before fhe.

AFFIDAVIT OF SERVICE

/ % Q\ _
O! ¢ day oj % , 2018 by Tonl Ruckman (R-052005, Woshoe)

A

(Notary Signature)

2641854
(55090504}
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DOC #898974

Official Records Nye County NV
Deborah Beatty - Recorder
09/06/2018 11:58:11 AM

APN012-031-04; 012-131-03; 012-131-04; R B WEIL & DRAGE APC
APN012-140-01; 012-141-01; 012-431-06; Equested By- )
APN012-150-01; 012-151-01; and Recorded By: MJ RPTT.$0
APNGTZ4107 Recording Fee: $35.00

- - - Non Conformity Fee: $
Recording Requested By: Page 1 of 4

NameWEIL & DRAGE, APC

Address 2500 Anthem Villags Drive

City / State / Zip Henderson, Nevada 89052
NRS 108.2415 Surety Bond 854481 Paosted to Release Lien with Power of Attorney

Title of Document (required)
**Only use below if applicable**

This document is being re-recorded to correct document number ,
and is correcting

[ the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion of the
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is:
(check applicable)

[JAffidavit of Death — NRS 440.380(1)(A) & NRS 40.525(5)

[ Jrudgment — NRS 17.150(4)

g(ilitary Discharge — NRS 419.020(2)

ey ther

ol

Signature

Ana M. Maldonado, Paralegal
Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.
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NRS 108.2415 Form of surety boud pasted to release lien:
Bond #854481

{Assessor’s Parcel Numbers: 012-031-04; 012-131-03; 012-131-04; 612-141-01; 012-431-06; 012-140-01;
012-150-01; 012-151-01; 012-141-01)

WHEREAS, Cobra Thermosofar Plant Inc. (name of principal), located at 11 Miles Narth Gabbs
Pole Line Road, Tonopah, NV 89043 (address of principal), desires to give a bond for releasing
the following described property owned by Tanopah Solar Energy, LLC (name of owners} from
that certain notite of lien in the sum of $7,178,386.94 recorded July {(month) 19 (day) 2018,
(vear), in the office of the recorder in Nye County {(name of county where the property is located):

Crescent Dunes Solar Energy Project

NOW, THEREFORE, the undersigned principal and surety do hereby abligate themselves to the
lien claimant named in the notice of lien, Brahma Group, Ine, (name of lien claimant) under the
conditions prescribed by NRS 108.2413 to 108.2425, inclusive, in the sum of $10,767,580.00 {1
1/2 x lienable amount), from which sum they will pay the lien claimant that amount as a court of
competent jurisdiction may adjudge to have been secured by the lien, including the total amount
awarded pursuant to NRS 108.237, but the lizbility of the surety may not exceed the penal sum

of the surety bond.
IN TESTIMONY WHEREOF, the principal and surety have executed this bond at Houston, Texas on

the 15th day of August, 2018.

Cobra Th/e’[mncola:_mam, ing.

(Signature of Principal) Gl\‘tos‘ Ram Re Vissza

American Home Assurance Company

& ™,
’.t" f \
& e 3
R Y as lm;ji‘.u( (e

Sandra Parker , Attorney-in-Fact

State of Texas }
) ss.

County of Harris

On August 15, 2018, before me, the undersigned, a notary public of this County and State,
personally appeared Sandra Parker known (or satisfactorily proved), who acknowledged that he
or she executed the foregoing instrument for the principal and the surety for the purposes therein
mentioned, Sandra Parker known (or satisfactorily proved) to me to be the attorney in fact of the
surety that executed the foregoing instrument, known to me to be the person who executed that
instrument on behalf of the surety therein named, and he or she acknowledged to me that the

surety executed the foregoing instrument.

RA000314



898974 Page 3 of 4

(/ P v f/’ 4
"Zzai ”Z’(%z/ >M
a/ 4
; 77 & ,;;;(/51 Y7
{(Notary Public in and for the oun‘fy of Harris and State of Texas)

Laura Elizabeth Sudduth Commission Expires: 04/20/2022

S%8%. | aure Elizabeth Sudduth
s % My Commussian Expires

. 47 04202022
e IDNo 1153794
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POWER OF ATTORNEY

' JLANK HALEENBEGK
: !\"ik’f(‘tbﬁ-&’ldbf?’bi

ol r-l'lh\;ik-mmxxy, muy' h
B P ut Aoy nx wuncm qcmnrg sm,ﬁ &mlmm, M&

hmdmg.upuu lﬁc Contpény
* nattethereaf: -
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APN: 012-031-04/012-131-03 /012-131-04 /012-140-01 / 012-141-01 / 012-150-01 ; 012~
151-01/012-431-06/ 612-141-01

Recorded at the Request of and
Return Recorded Document to:
LUANN BERTRAND

I & E Equipment Services
4899 West 2100 South

Salt Lake City, UT 84120
702-320-6597

DOC #892768

Official Records Nye Cou: ty\NV
Deborah Beatty - Recorde \ \
05/15/2018 10 36:41 A1 A\

Requested By: N L@NWIDEN@I\CE\QJC
Recorded By:/kd-RPTT: $0 N
Recording Fee| $35 00 \/\’

Non Conformlt Fee: $

Page 10 /tz\ \\

NOTICE OF LIEN P <
i \ \
. . . T e SN /
The undersigned claims a lien upon the property described in this notice for work, yd AN ~_ "/
materials or equipment fumished or to be furnished for the improvement of the propenty: / \\ i //
e
1. The amount of the original contract is: $477,831.40 ( )\\7
NN /o
2. The total amount of all additional or changed work, materials and equipment. if any. is: \ N /o
| S
3. The total amount of all payments received to date is: $0.00 ~.
pay \_//

4. The amount of the lien. after deducting all just credits and offsets. is: 5477,831.40\\

BUREAU OF LAND MANAGEMENT, 1340 FINANCIAL BLVD, RENO, NV 89502
s

6. The name of the lessee. if known, of the property is: TONOPAH SOI7AR ,EN@R(}\ LLE? 242\5
OLYMPIC BLVD., SUITE 500 EAST, SANTA MONICA, CA 950404, / / / ~ \ \ /

to \\hgm/lhe lien d{nmanl ur| lSth or
655@ W, SALILAKE

e’ /

. The name of the owner, if known, of the property is: U.S. DEPARTMENT OF IHQ RIOR -

7. The name of the person by whom the lien claimant was emp!og/e}‘gf
agreed to fumish worh, materials or equipment is;: BRAHMA GROUPRING, 1132
CITY, UT 84101-30618. N

S
B. A brief statement of the terms of payment of the lien clmmnnt;t/@c tis! \Ict 3\)\\

9. A description of the property to be charged with the h#n i€ It MI N, GA\S POLE LINE NV89,
TONOPAIL, NEVADA; IMPROVEMENT: THE CRES(EE (T DUNES SOLAR ERGY PROIJECT
IS A 110 MW PLANT CONSTRU(‘T N THE \LA’QD IN TONA ,\H, NEVADA. LAND:
FURTHER DESCRIBED IN OR WSTR(] FJ\ ‘MBl-fR 891507, ACCORDING TO THE PUBLIC
RECORDS RECORDED IN NYE CQU! AbA. PA\RCE\L\ID 12-631-04 7 092-131-03 / 012-
131-04 /012-¥40-01 7 012-143-0] 1012?%1 1P32-15. 17012 33!@244!-0! 5076500

\

H & £ Equipment Services
4899 West 2100 South

Salt Lake City, UT 84120
702-320-6597

RA000318
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lage 2 of 2
i
|
{ ,\\ |
\ \
\ \
STATE OF NEVADA ST \
COUNTY OF CLARK \\\\\
SN TN
LUANN BERTRAND being first duly sworn on oath according to law, deposes and says: / \ \ \\ \\\
A} N\
Y
1 have read the foregoing Notice of Licn, know the contents thereof and state that the same is true bf MY OWn > ) v
personal knowlcdge, except those matters stated upon the information and belief, and, as to those ma(er N
believe them to be true. R /
TN
o, ol ffoettland— ! ( N \ R |
szAN*JB RAND, Agent ) ’
The foregoing instrument was acknowledged before me this _/. /’ day of M \‘701/8/ by i
LUANN BERTRAND, agent for H & E Equipment Services, who is persgnally known to or-who has
produced as identification, afd who did/did not take an oath. \\ \\ "T\;
CMQ—.& - \\\ ) \v/// /
NOTARY PUBLIC STATE OF NEVADA >
ety
KATHALEEN A, B:ST
My commission expires:__/~/-2201%. 1o, iz Pubz S of :
lej Apdaintment Recurded in Caavk County £
AN iment Exares 114610
S
[(
~ <\> \\ .
SV, N
I/< <\\\
VO
/A \Z: / O
™.
(( RA
\ N4 J \
2 N
Loy ™ N
“
AN
// IS y
NN
| \
N
N /
/\ \ S~
.
NN
\\\
¢ \\/>
\ \\\\
o .
™ N
~ NN
Q\ \> \)
\\ /
N, TS
e
RA000319.
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DOC #898945

Official Records Nye Coﬂnty\ NV
Deborah Beatty - Recorder\ \

-031-04: 012-131-03: 012- . 09/06/2018 11:58:
APN012-031-04; 012-131-03; 012-131-04; Requested By: WE ‘::3\@%\5 Al:\\

APN012-140-01; 012-141-01; 012-43106;
APNO012-150-01; 012-151-01; and Recorded By,
Recording F,ee $35 00

APN612-141-01,

; Non Confof |ty\ ee: $
Recording Requested By: Page 1
NameWEIL & DRAGE, APC age g \
Address 2500 Anthem Village Drive 3
City / State / ZipHenderson, Nevada 89052 /

NRS 108.2415 Surety Bond 854482 Posted to Release L{en with Power o‘f\Aﬁomey

Title of Document (reqmred) \/ /

**QOnly use below if apphcable**

This document is being re-recorded to correct docume umber s
and is correcting \
— \ .
/ ™~ >
AV NN
> N /L V.7
¥ ~__\_7]
AN N/

I the undersigned hereby aﬂihn that thls document spbmitted for recording does contain personal
information (social secum 2 umbex vér\ggeﬂse number or identification card number) of a
person as required by spe ﬁc/l hc m,gtam or grant that requires the inclusion of the

personal mformatxon'\The Statue (NRS), public program or grant referenced is:
(check appllcable)
NRS 4 O 380(1)(A) & NRS 40.525(5)
udgme 15@(4)

111 DR harge 1S 419.020(2)

( \’ \ \) : _
Jan

ngna

Ana/Mi aldonade xQIegal

Nam%}‘ﬁnted

ThlS aFe is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.

\_/
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898975 Page 2 of 4

N\
NRS 108.2415 Form of surety bond posted to release lien: P
Bond #834482 ™
{Assessor's Parcel Numbers: 012-031-04; 012-131-03; 012-131-04; 012-141-01; 012-150-01; /012'151\\1
012-431-06; 612-141-01; 012-140-01)} < >‘\

-/
WHEREAS, Cobra Thermasolar Plant Inc. (name of principal), located at II/—W.;Rb\rthGa}S{
Pole Line Road, Tonopah, NV 89049 (address of principal), desires to gl(/e a bond ¥ r\'eleasmg\>
the following described property owned by U.S. De artment of th@lnteno - Bureoé f Land
Management {name of owners) from that certain notice /Gf/hen in the&um\of/f;d?? 831.40
recorded May (month) 15 {day) 2018, (year), in the office of the recorder in y ‘Gounty {(name of
county where the property is located): (\ \

Crescent Dunes Solar Energy Pro;ect\\//

NOW, THEREFORE, the undersigned principal ah/cku ety do hereby obligate themselves to the
lien claimant named in the notice of lien, H&E Equ:hnent\Serwces {name of lien claimant) under

the conditions prescribed by NRS 108.2413 to 108 242 sive, in the sum of $716,741.10 (1
1/2 x lienable amount}, from which sum they y\t hen mant that amount as a court of

competent jurisdiction may adjudge to have }éee sgeuce \byt hen including the total amount
awarded pursuant to NRS 108.237 ,bu/t theqLa’fJﬂ\(y of the surety may not exceed the penal sum

of the surety bond. <\\}
IN TESTIMONY WHEREOQF, the prmc;pa! ahd stret

the 15th day of August, 2018, / /
( Cobra Thermosolar Plant, Inc.

0o N i
? O/ A
/ \b(SIgnature of Principal) Cpqies T2amu20 v,s';:(L

\(/ i/\ American Home Assurance Company ,)

'\ annis Mattson,(é\dc;rney-inEFact U
State of Té ’\

@xecuted this bond at Houston, Texas on

}
}
C{ u arn }
N n Augus 5 2018, before me, the undersigned, a notary public of this Caunty and State,
\pers y appeared Tannis Mattson known (or satisfactorily proved), who acknowledged that he
or she ted the foregoing instrument for the principal and the surety for the purposes therein

e lone . Tannis Mattson known (or satisfactorily proved) to me to be the attorney in fact of
the, strety that executed the foregoing instrument, known to me to be the person who executed

\ E:/Jt instrument on behalf of the surety therein named, and he or she acknowledged to me that

/éurety executed the foregoing instrument.

R

T~
\\

'

RA000322
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898975 Page 3 of 4

Kopear (Lo Gaflot~ 0

(No'tary Publicin and for the Co’unty of Harris and State of Texas) \/\’ N\
taura Elizabeth Sudduth Commission Expires: 04/20/2022

P \v /

™.,

(s)
i ix Tssy s
/AN e G012 7 X Bl /

QiAo e

$’/§ /\% b‘:d 2 Elizabeth Suabu,v!—.
{7

e No. 13153794 "

RA000323
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ESMERALDA AND NYE COUNTIES

-—t

N NN DN D DN =+ -

O W O N O O bW N

FIFTH FUDICIAL DISTRICT

AUB 147018

— CV 39348
Dept. No. 2 o Oy SOURYS Clerk:
lerri Pemberionerus

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR NYE COUNTY

TONOPAH SOLAR ENERGY, LLC, a
Delaware limited liability company,
ORDER OF REASSIGNMENT

Plaintiff,
vs.
BRAHMA GROUP, INC,, a Nevada Corp.

Defendant.

Plaintiff filed a Motion to Expunge Brahma Group Inc.’s Mechanic’s Lien on
June 11, 2018. A hearing was held in the matter on August 6, 2018. Both parties were
present at the hearing and indicated to the Court that Senior Judge Steven Elliott has
familiarity with the parties and the facts due to his involvement in a previous case.
Defendant then requested that this matter be heard before the Senior Judge. As such, the
Court finds it appropriate to reassign the case to Senior Judge Steven Elliott for hearing
or decision on the pending motions and for future handling of the case. Good cause
appearing,

IT IS FURTHER ORDERED that this matter be reassigned to Senipr-Judge

Steven Elliot for further proceedings.

DATED this &i“iiay of August, 2018.

{ District Court Judge

RA000326, ..
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ESMERALDA AND NYE COUNTIES
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CERTIFICATION OF SERVICE

The undersigned hereby certifies that on theg_ day of August, 2018, he mailed
copies of the foregoing ORDER OF REASSIGNMENT to the following:
WEINBERG WHEELER HUDGINS
GUNN & DIAL
6385 South Rainbow Boulevard, Suite 400
Las Vegas, NV 89118
PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074

)7

Jared K. Lafi, Esq.
Law CletK to Judge Robert W. Lane

AFFIRMATION

The undersigned hereby affirms that this Court Order does not contain the social

Jared K. J/am, Esq.
Law C}¥rk to Judge Robert W. Lane

security number of any person.
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PEEL BRIMLEY LLP
3333 L. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

Electronically Filed
714712018 2:48 PW
Steven D. Grierson

CLERK OF THE COU,
COMP %«J ﬁww

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rpeel@peelbrimley.com
ezimbelman@peelbrimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA
BRAHMA GROUP, INC., a Nevada Corporation, | CASENO.: A-18-777815-C
DEPT. NO.: Depariment 14
Plaintiff, ——
vs.
COMPLAINT
TQNOPA‘H S.QLAR ENERGY, LLC, a Delaware (Arbitration  Exempt: Amount in
Limited Liability Company; DOES I through X; Controversy Exceeds $50,000.00)
and ROE CORPORATIONS I through X,
Defendants.

Plaintiff, BRAHMA GROUP, INC. (“BGI”), by and through its attorneys of record, the
law firm of PEEL BRIMLEY LLP, as and for its Complaint against the above-named Defendants
complains, avers and alleges as follows:

THE PARTIES
1. BGI is and was at all times relevant to this action (i) a Nevada limited liability

company, duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor,

holding a Nevada State Contractor’s license, which license is in good standing.

2. BGI is informed, believes and therefore alleges that Defendant Tonopah Solar

Energy, LLC (“TSE”) is and was at all times relevant to this action a foreign limited liability

corporation, duly authorized to conduct business in Nevada.

Case Number: A-18-777815-C
RA000329



PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

© N AW
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10
1
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14
15
16
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20
21

23
24
25
26

28

3. BGI and TSE are parties to a Services Agreement that establishes jurisdiction and
ventue in this Court with respect to all disputes between the parties. Accordingly, this Court has
jurisdiction over the parties and the subject matter of this action.

4. BGI does not know the true names of the individuals, corporations, partnerships
and entities sued and identified in fictitious names as DOES [ through X and ROE
CORPORATIONS I through X (collectively, “Doe Defendants”). BGI alleges that such Doe
Defendants are responsible for damages suffered by BGI as more fully discussed under the claims
for relief set forth below. BGI will request leave of this Honorable Court to amend this Complaint

to show the true names and capacities of each such fictitious Doe Defendant when BGI discovers

such information.
FIRST CAUSE OF ACTION

(Breach of Contract)

5. BGI repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

6. On or about February 1, 2017, BGI entered a Services Agreement (the
“Agreement”) with TSE, wherein BGI agreed to provide a portion of the work, materials and/or
equipment (the “Work”) for or relating to the Crescent Dunes Concentrated Solar Power Plant
(“the Project™) in or near Tonopah, Nevada.

7. BGI furnished the Work for the benefit of and/or at the specific instance and request
of TSE and has otherwise performed its duties and obligations as required by the Agreement.

8. As required by the Agreement, BGI has, on a monthly basis and in the form and
manner required by the Agreement, provided numerous invoices to TSE for the Work inan amount
totaling in excess of Twenty-Six Million U.S. Dollars ($26,000,000.00).

9. Pursuant to the Agreement and Nevada law, TSE agreed to and is obligated to pay
BGI for its Work within no more than 45 days after TSE’s receipt of BGI's invoices

10.  TSE breached the Agreement by, among other things:

a. Failing and/or refusing to pay the Services Fees and other monies owed to

BGI for the Work; and

Page2 of 5
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HENDERSON, NEVADA 89074
-7272 ¢ FAX (702) 990-7273

PEEL BRIMLEY LLe
3333 E. SERENE AVENUE, STE. 200
(702) 990
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b. Otherwise failing and/or refusing to comply with the Agreement and
Nevada law.
11.  BGI is owed an amount in excess of Eleven Million Nine Hundred Thousand U.S.
Dollars ($11,900,000) (the “Outstanding Balance”) from TSE for the Work.
12. BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.
SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith &Fair Dealing)

13.  BGI repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

14.  There is a covenant of good faith and fair dealing implied in every agreement,
including the Agreement between BGI and TSE.

15.  TSE breached its duty to act in good faith by performing the Agreement in a manner
that was unfaithful to the purpose of the Agreement, thereby denying BGI’s justified expectations.

16.  Specifically, but without limitation, TSE breached its duty to act in good faith by
asserting pre-textual, extra-contractual and inaccurate reasons for withholding payments long after
the time required by the Agreement and Nevada law has elapsed. Also, and as part of the
Qutstanding Balance, TSE has improperly withheld moneys totaling in excess of One Million U.S.
Dollars for “retention” in purported reliance upon NRS 624.609(2)(a)(1). While that statutory
provision permits withholding (on a payment-by-payment basis) a retention amount, not to exceed
five percent (5%), such retention must be authorized pursuant to the Agreement, which is it not.
Furthermore, and even if the Agreement allowed TSE to withhold retention from monthly
payments (which it does not), TSE’s withholding of retention amounts retroactively aggregated
from invoices issued (and, in some cases, payments previously made) long ago constitutes extreme
bad faith.

17.  Due to the actions of TSE, BGI suffered damages in the amount of or exceeding

the Outstanding Balance for which BGI is entitled to judgment in an amount to be determined at

trial.
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18.  BGI has been required to engage the services of an attorney lo collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attomey’s fees and

interest therefor.
THIRD CAUSE OF ACTION
(Unjust Enrichment)

19.  BGI repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
20.  This cause of action is being pled in the alternative.

21.  BGIfurnished the Work for the benefit of and/or at the specific instance and request

of TSE.
22.  TSE accepted, used and enjoyed the benefit of the Work.

23 Owner and TSE knew or should have known that BGI expected to be paid for the

Work.
24.  BGI has demanded payment of the Qutstanding Balance.

25.  To date, TSE has failed, neglected, and/or refused to pay the Qutstanding Balance.
26.  TSE has been unjustly enriched, to the detriment of BGI.
27.  BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.
FOURTH CAUSE OF ACTION

(Violation of NRS 624)

28.  BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
29.  NRS 624.609 and NRS 624.610 (the “Statute”) requires owners (such as TSE as
defined by the Statute) to, among other things, (i) timely pay their prime contractors (such as BGI

as defined by the Statute), and (ii) respond to payment applications and change order requests, as

provided in the Statute.
30.  TSE violated the Statute by failing or refusing to comply with the requirements set

forth therein.
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31. By reason of the foregoing, BGIis entitled to a judgment against TSEin the amount

of the Outstanding Balance as well as other remedies as defined by the applicable statutes.
32.  BGI has been required to engage the services of an attorney fo collect the

Outstanding Balance due and owing for the Work, and BGI is entitled to recover its reasonable

costs, attorney’s fees and interest therefore.
WHEREFORE, BGI prays that this Honorable Court:

1. Enters judgment against TSE in the amount of the Outstanding Balance;
2. Enters 2 judgment against TSE for BGI’s reasonable costs “and attomey’s fees
incurred in the collection of the Qutstanding Balance, as well as an award of interest thereon;

3. For such other and further relief as this Honorable Court deems just and proper in

PEEL BRIMLEY LLI;Q

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com
ezimbelman{@peelbrimiey.com
Aitorneys for Plaintiff
BRAHMA GROUP, INC.

the premises.
Dated this 17t!day of July, 2018.
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RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX, ESQ.
Nevada Bar No. 12723

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rpeel@peelbrimley.com
cdomina@peelbrimley.com
rcox(@peelbrimleyv.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

BRAHMA GROUP, INC., a Nevada Corporation,

Plaintiff,
vs.

TONOPAH SOLAR ENERGY, LLC, a Delaware
Limited Liability Company; DOES I through X; and
ROE CORPORATIONS I through X,

Defendants.

TONOPAH SOLAR ENERGY, LLC a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,

Counterclaimant,

VS.
BRAHMA GROUP, INC., a Nevada corporation

Counterdefendant.

Alternative Motion to Amend Complaint (“Motion”).

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CASE NO.: 2:18-CV-01747-RFB-GWF

BRAHMA GROUP, INC.’S MOTION
FOR STAY, ORINTHE
ALTERNATIVE, MOTION TO
AMEND COMPLAINT

Plaintiff, BRAHMA GROUP, INC. (“Brahma”), a Nevada corporation, by and through its

attorneys, the law firm of Peel Brimley LLP, hereby submits its Motion for Stay, or in the
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This Motion is made and based on the following Memorandum of Points and Authorities,
the pleadings, declarations and papers on file in this case (the “Case”), and any argument that the

Court may entertain in this matter.

Dated this / 67 day of October, 2018.

PEEL B MlﬁﬁY LLP
|

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX, ESQ.
Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimiey.com
ezimbelman(@peelbrimley.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF MOTION FOR
STAY, OR IN THE ALTERNATIVE, MOTION TO AMEND COMPLAINT

I. INTRODUCTION

This Case presents the Court with one of those rare instances where all factors for a
Colorado River stay are satisfied, allowing the Court to stay this Case to promote “wise judicial
administration and conserve judicial resources and a comprehensive disposition of litigation.”

This Case represents a duplication of a case TSE first commenced (as Plaintiff) against
Brahma on June 1, 2018 in the Fifth Judicial District Court of Nye County (the “Nye County
Court”) when it sought to expunge the Brahma Lien (defined below) recorded against TSE’s Work
of Improvement (defined below). Indeed, the Nye County Court Judge has already ruled on
dispositive issues that pertain to the subject matter of this Case and the Nye County Court is in the
best position to proceed with the adjudication of all disputed matters that pertain to this Case, none

of which present federal questions for the Court to resolve.

/17
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Accordingly, the Court should grant this Motion and stay this Case pending the outcome of’
the Action TSE commenced (as Plaintiff) before the Nye County Court. In the altemative, should
this Court be inclined to deny the Motion, Brahma respectfully requests that it be permitted to
amend its Complaint.

II. STATEMENT OF FACTS

A. The Work of Improvement.
TONOPAH SOLAR ENERGY, LLC, a Delaware limited liability company (“TSE”), is the

owner of the Crescent Dunes Solar Energy Project constructed on certain real property located in
Nye County, Nevada (the “Work of Improvement”).

On or about February 1, 2017, TSE entered a Services Agreement (“Agreement”) with
Brahma,! whereby Brahma agreed to provide on a time and material basis, certain work, materials,
and equipment (collectively, the “Work™) for the Work of Improvement. Brahma provided the
Work for the Work of Improvement and TSE has failed to fully pay Brahma for such Work.

B. The Brahma Lien and the Brahma Surety Bond.

Because of TSE’s failure to fully pay Brahma for its Work, Brahma caused a notice of lien
(*Original Lien”) to be recorded on April 9, 2018 with the Nye County Recorder as Document No.
890822 against the Work of Improvement.?

Thereafter, the Original Lien was amended and/or restated on several occasions and
ultimately increased to $12,859,577.74, when Brahma caused its Fourth Amended Notice of Lien
(“Fourth Amended Lien”) to be recorded on September 14, 2018 with the Nye County Recorder
as Document No. 899351.3 Brahma’s Original Lien and the amendments and restatements thereto,
including the Fourth Amended Lien are referred to collectively herein as the “Brahma Lien.”

In an attempt to replace the Work of Improvement as security for the Brahma Lien with a

surety bond, Cobra Thermosolar Plant, Inc., a Nevada corporation (“Cobra”)* and the original

general contractor that TSE hired to construct the Work of Improvement, caused a surety bond to

! A copy of the Agreement is attached hereto as Exhibit 1.

2 A copy of the Original Lien is attached hereto as Exhibit 2.

3 True and correct copies of Brahma’s First Amended Lien, Second Amended Lien, Third Amended Lien and Fourth
Amended Lien are attached hereto as Exhibits 3, 4, 5 and 6, respectively.

* An affiliate of Cobra possesses an indirect ownership interest in TSE.
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be recorded with the Nye County Recorder’s Office on September 6, 2018, as Document No.
898974 (the “Brahma Surety Bond”). The Brahma Surety Bond (i) was issued by American Home
Assurance Company, as surety (“Surety”) on August 15, 2018, (ii) identifies Cobra, as principal
(“Principal™), and (iii) was in the amount of $10,767,580.00.°

At Brahma’s request and in compliance with Nevada law, Cobra caused the Penal Sum of;
the Surety Bond to be increased to $19,289,366.61 or 1.5 times the amount of Brahma’s Fourth
Amended Lien by causing a Rider to the Surety Bond (the “Brahma Surety Bond Rider™) to be
recorded on October 9, 2018 with the Nye County Recorder’s Office as Document No. 900303.6
The Brahma Surety Bond and the Brahma Surety Bond Rider are collectively referred to herein as
the “Brahma Surety Bond.”

C. The H&E Lien and the H&E Surety Bond.

On May 15, 2018, H & E Equipment Services Inc., a Delaware Corporation and one of
Brahma’s suppliers for the Work of Improvement, caused a notice of lien to be recorded with the
Nye County Recorder as Document No. 892768 in the amount of $477,831.40 (the “H&E Lien™).

To replace the Work of Improvement as security for the H&E Lien, on September 6, 2018,
Cobra caused a surety bond to be recorded with the Nye County Recorder’s Office as Document
No. 898975 (the “H&E Surety Bond”). The H&E Surety Bond (i) was issued by American Home
Assurance Company, as surety (“Surety”) on August 15, 2018, (ii) identifies Cobra, as principal
(“Principal™), and (iii) is in the amount of $716,741.10.7

Because TSE has failed to fully pay Brahma, H&E has not been fully paid and Brahma

understands that H&E intends to pursue claims against Brahma.
/11

/11

/11

5 A true and correct copy of the Brahma Surety Bond is attached hereto as Exhibit 7.

¢ A true and correct copy of the Brahma Surety Bond Rider is attached hereto as Exhibit 8.

7 A true and correct copy of the H&E Surety Bond is attached hereto as Exhibit 9. It should also be noted that (i)
American Home Assurance Company is the surety on both the Brahma Surety Bond and the H&E Surety Bond and is
referred to herein as the “Surety,” and (ii) Cobra is identified as the principal on both the Brahma Surety Bond and the

H&E Surety Bond and is referred to herein as the “Principal.”
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D. To Expunge the Brahma Lien, TSE, as the Plaintiff, First Commenced an
Action in Nye County Against Brahma, the Defendant.

On June 1, 2018, TSE, as plaintiff, commenced an action in Nye Count as Case No. CV
39348 (the “Nye County Action”), seeking to expunge the Brahma Lien from the Work of’
Improvement by filing a Motion to Expunge Brahma Group, Inc.’s Mechanic’s Lien (the “Motion
to Expunge”).® The Nye County Action was assigned to the Honorable Steven Elliot, a senior Judge
with Washoe County, who (i) previously presided over extensive litigation involving the
construction of the Work of Improvement, and (ii) is very familiar with the Work of Improvement.
see [Case No. CV-36323 titled Helix Electric of Nevada, LLC v. Cobra Thermosolar Plants, Inc.;
Tonopah Solar Energy LLC et. al.; see also, Case No. 35217 titled Merlin Hall dba Mt. Grant
FElectric v. Cobra Thermosolar Plants, Inc.; Tonopah Solar Energy, LLC, et. al.]

Ata hearing held on September 12, 2018 (the “September 12 Hearing”), Judge Elliot denied
TSE’s Motion to Expunge. Following the September 12 Hearing, the parties submitted competing
orders for the Nye County Court to sign and enter. Since Brahma was the prevailing party at the
September 12 Hearing, Brahma intends to file a motion for an award of attorney’s fees and costs
pursuant to NRS 108.2275(6), once an order denying the TSE Application is entered.’ The motion

for attorney’s fees and costs must necessarily be heard by the Nye County Court.

E. Based on a Mistaken Interpretation of the Agreement, Brahma Filed an Action
Against TSE in Clark County Nevada, Which TSE Removed to Federal Court
Based on Diversity Jurisdiction Only.

Based on a mistaken belief that Section 24 of the TSE/Brahma Agreement required it to
pursue its contract-based claims in Clark County, Nevada, Brahma filed a Complaint on July 17,
2018, against TSE for breach of contract, unjust enrichment, and violation of NRS Chapter 624 in

the Eighth Judicial District Court of Nevada (the “Clark County Action™).!

111

111

8 A true and correct copy of TSE’s Motion to Expunge is attached hereto as Exhibit 10.
9 When the court finds a prevailing lien claimant’s notice of lien is not frivolous and was made with reasonable cause,
the court must award to such prevailing lien claimant the costs and reasonable attorney’s fees it incurred to defend the

motion. See, NRS 108.2275(6)(c).
10A true and correct copy of Brahma’s Complaint filed in the Clark County Action is attached hereto as Exhibit 11.
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Notably, Section 24 of the Agreement reads, “[Brahma] submits to the jurisdiction of the
courts in such state, with a venue in Las Vegas, Nevada, for any action or proceeding directly or
indirectly arising out of this Agreement.”

In Am. First Federal Credit Union v. Soro, 131 Nev. Adv. Op. 73, 359 P. 3d 105 (Nev.

2015), the Nevada Supreme Court found that:

Clauses in which a party agrees to submit to jurisdiction are not necessarily
mandatory. Such language means that the party agrees to be subject to that
forum’s jurisdiction if sued there. It does not prevent the party from bringing suit
in another forum. The language of a mandatory clause shows more than that
jurisdiction is appropriate in a designated forum; it unequivocally mandates
exclusive jurisdiction. Absent specific language of exclusion, an agreement
conferring jurisdiction in one forum will not be interpreted as excluding
jurisdiction elsewhere.

Based on the reasoning of the Am. First Federal Credit Union Court, the forum selection
clause contained in Section 24 of the parties’ Agreement is “permissive” and “does not require” the
parties to resolve their contract claims in Las Vegas, Nevada. Rather, Section 24 allows Brahma to
bring such claims in the Nye County Action along with Brahma’s mechanic’s lien foreclosure
complaint (discussed below).

On September 10, 2018, TSE removed the Clark County Action to Federal Court based on
diversity jurisdiction only (the “Federal Action”).

On September 17, 2018, TSE filed its Answer and Counterclaim against Brahma in the
Federal Action alleging the following state law causes of action: (i) Breach of Contract; (ii) Breach
of the Implied Covenant of Good Faith and Fair Dealing; (iii) Declaratory Relief; (iv) Unjust
Enrichment; (v) Fraudulent/Intentional Misrepresentation; and (vi) Negligent Misrepresentation.

On September 25, 2018, Brahma filed its First Amended Complaint in the Federal Action
wherein it removed all causes of action against TSE except for its Unjust Enrichment claim.

On October 5, 2018, Brahma filed its Answer to TSE’s Counterclaim in the Federal Action.

On October 9, 2018, TSE filed its Answer to Brahma’s First Amended Complaint in the

Federal Action.

Finally, on October 10,. 2018, the Parties filed a Joint Status Report in the Federal Action.

11/
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With the exception of TSE’s improper Jury Demand (which TSE has agreed to withdraw)

and its Removal Statement, no other filings have taken place in the Federal Action.

F. Brahma Filed an Action to Foreclose on the Brahma Lien in the Nye County
Action.

Because the Nye County Court had already ruled on the validity of the Brahma Lien and
was well acquainted with the facts of the case, Brahma (as the defendant in Case No. CV 39348)
filed its Mechanic’s Lien Foreclosure Complaint in the Nye County Action on September 21,
2018, as required by NRS 108.239(1)."2

Also, on September 21, 2018, because the amount of the Brahma Surety Bond did not
comply with NRS 108.2415, Brahma filed (in the Nye County Action) its (i) Petition to Except to
the Sufficiency of the Bond, and (ii) Petition to Compel Increase of the Amount of the Bond (the
“Petition”). Assuming the Surety Bond Rider Cobra recently recorded complies with NRS
108.2415, Brahma intends to withdraw its Petition.

On September 25, 2018, Brahma filed in the Nye County Action its (1) First Amended
Counter-Complaint and included therein its contract-based claims against TSE, and (ii) Third-

Party Complaint asserting a claim against the Surety, the Brahma Surety Bond and Cobra, as

Principal.!
Brahma also understands that H&E intends to bring in the Nye County Action, (i) contract-

based claims against Brahma, and (ii) claims against the Surety, the H&E Surety Bond and Cobra,

as Principal.

III. LEGAL ARGUMENT

A. The Court Should Stay this Action Under the Colorado River Abstention
Doctrine.

Because the Parties are proceeding with parallel litigation in the Nye County Action, the
Court should stay this removed civil action under the Colorado River Abstention Doctrine, thereby

allowing the Nye County Court and the Nye County Action to efficiently resolve this duplicative

11 A true and correct copy of the Mechanic’s Lien Foreclosure Complaint is attached hereto as Exhibit 12.

12 In pertinent part, NRS 108.239(1) states, “A notice of lien may be enforced by an action in any court of competent
jurisdiction that is located within the county where the property upon which the work of improvement is located ....”
I3 A true and correct copy of the First Amended Counter-Complaint and Third-Party Complaint is attached hereto as

Exhibit 13.
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dispute. The Colorado River doctrine requires a federal court to abstain in favor of a concurrent
state court proceeding where necessary to promote “wise judicial administration, conservation of]
judicial resources, and comprehensive disposition of litigation.” Southwest Circle Group, Inc. v.
Perini Building Company, 2010 WL 2667335 *2 (D. Nev. June 29, 2010) (citing Nakash v.
Marciano, 882 F.2d 1411, 1415 (9th Cir. 1989). The doctrine is designed to avoid piecemeal
litigation and to prevent inconsistent results. Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800, 817 (1976). For the federal court to abstain, there must be a parallel or
substantially similar proceeding in state court. Commercial Cas. Ins. Co. v. Swarts, Manning &
Associates, Inc., 616 F.Supp.2d 1027, 1032-33 (D. Nev. 2007)(citing Security Farmsv. Int’l Broth
of Teamsters, Chauffers, Warehousemen & Helpers, 124 F.3d 999, 1009 (9th Cir. 1997)(“Inherent
in the concept of abstention is the presence of a pendent state action in favor of which the federal
court must, or may abstain”).

However, exact parallelism in the litigation is not required, only that the two proceedings be
“substantially similar.” Nakash, 882 F.2d at 1411. “Suits are parallel if substantially the same
pafties litigate substantially the same issues in different forums.” Security Farms, 124 F.3d at 1033
(citing New Beckley Min. Corp. v. Int’l Union, United Mine Workers of America, 946 F.2d 1072
(4th Cir. 1991).

To determine whether the state court and federal court cases are “substantially similar,” the
court’s emphasis has been on substantial party identity, transactional identity, and substantial
similarity of claims. See, e.g., Jesus Garcia v. County of Contra Costa, 2015 WL 1548928, at *2
(N.D. Cal. 2015) (“both actions seek relief based on the same event and are alleged against the
same defendants™); Southwest Circle Group Inc., 2010 WL 2667335 at *2 (concluding proceedings
were “substantially similar” where they arose “from the same underlying dispute™); Commercial
Cas. Ins. Co, 616 F.Supp.2d at 1033 (deeming cases to be substantially similar where they “arise
out of the conduct of the respective parties” and “called into question the same conduct”). To
determine whether contemporaneous, concurrent state and federal litigation exists, the Court must

look to the point in time when the party moved for its stay under Colorado River. FDIC v. Nichols,

885 F.2d 633, 638 (9th Cir. 1989).
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This case satisfies the standards for a Colorado River stay to promote “wise judicial
administration and conserve judicial resources and comprehensive disposition of litigation.” The
Nye County Action and Federal Action are substantially similar, contemporaneous, concurrent state
and federal cases. Seneca Ins. Co., Inc. v. Strange Land, Inc., 862 F.3d 835, 845 (9th Cir. 2017).
Here, the pending Nye County Action (State Action) and District of Nevada Action (Federal
Action) fulfill the substantial similarity requirement. Both cases involve the same parties and arise
out of the same events—the Agreement, its performance, TSE’s failure to pay Brahma for its Work
and TSE’s claims that Brahma over charged it forits Work. Both cases assert contractual and quasi-
contractual claims and should be decided by the same trier of fact who will decide the Lien
litigation—i.e., the Nye County Court. There is concurrent jurisdiction over all claims in these two
cases; neither case asserts a claim within the exclusive subject-matter jurisdiction of a federal court.
In other words, the federal court’s expertise on federal law is not required in this Case.

In Colorado River, the US Supreme Court described four factors federal courts should
consider in determining whether abstention is appropriate: (1) whether the state or federal court has
exercised jurisdiction over the res, (2) the order in which the forums obtained jurisdiction, (3) the
desirability of avoiding piecemeal litigation, and (4) the inconvenience of the federal forum.
Colorado River, 424 U.S. at 800. Subsequent decisions have added three more factors: (5) whether
federal or state law controls the decision on the merits, (6) whether the state court can adequately
protect the rights of the parties,!* and (7) whether the exercise of federal jurisdiction will promote
forum shopping.'®

“These factors are to be applied in a pragmatic and flexible way, as part of a balancing process
rather than as a mechanical checklist.” 40235 Washington St. Corp. v. Lusardi, 976 F.2d 587, 588
(9th Cir. 1992). “As part of this flexible approach, it may be important to consider additional factors
not spelled out in the Colorado River opinion.” Commercial Casualty Ins. Co., 616 F.Supp.2d at

1033 (citing Moses Cone, 460 U.S. at 26, 103 S.Ct. 927).

111/

" For factors (3) and (6), see, Moses H. Cone Memorial Hosp., 460 U.S. 1 at 23-25.
!5 For factor (7), see Nakash, 882 F.2d at 1411.
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1. The Nye County Court First Assumed Jurisdiction Over the Res.

Here, Judge Elliot first assumed jurisdiction over the Res when TSE, as plaintiff, knowingly
and intentionally availed itself of the jurisdiction of the Nye County Court and filed the Nye County
Action seeking to expunge The Brahma Lien. Which court first obtains in rem or quasi in rem
jurisdiction over property is a dispositive factor that trumps all other Colorado River factors when
established. See, e.g., Washington Street Corp. v. Lusardi, 976 F.2d 587, 589 (9th Cir. 1992)
(staying federal court was required where state court obtained in rem jurisdiction over property in
a quiet title action). This is so because “the mere fact that state and federal courts are initially vested
with coequal authority does not mean that more than one court can actually adjudicate—much less
administer—decrees over the same res.” State Engineer of Nevada v. South Fork Band of Te-Moak,
339 F.3d 804, 813 (9th Cir. 2003). The jurisdiction over “property” refers to an interest in tangible
physical property. American Intern. Underwriters v. Continental Ins., 843 F.2d 1253, 1258 (9th
Cir. 1988). In the District of Nevada, U.S. District Court Judge Roger Hunt concluded that the filing
of a lien against a work of improvement established jurisdiction over the res. Southwest Circle
Group Inc., 2010 WL 2667335 at *2.

Here, the Nye County Court first assumed jurisdiction over the Res that is the subject of this
dispute (i) when Brahma recorded the Brahma Lien against the Work of Improvement on April 9,
2018, and (ii) subsequently, when TSE filed the Nye County Action to Expunge the Brahma Lien
on June 1, 2018.

Notably, that Action was brought under NRS 108.2275 which requires a “party in interest in
the property subject to the notice of lien who believes the notice of lien is frivolous and was made
without reasonable cause...[to] apply by motion to the district court for the county where the
property.;.is located for an order directing the lien claimant to appear before the court to show
cause why the relief requested should not be granted.” Upon filing the Nye County Action, the Nye

County Court assumed jurisdiction over the Brahma Lien recorded against the Work of
Improvement.
vy

/11
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On September 10, 2018, the Federal Action was removed from Clark County to federal court.
Therefore, the Nye County Court first establish jurisdiction over the Res. Moreover, Brahma has
since filed its mechanic’s lien foreclosure action and claim against the Brahma Surety Bond in the
Nye County Action, providing the Nye County Court with additional jurisdiction over the Res.
Accordingly, jurisdiction over the Res was first asserted in the Nye County Court which factor
trumps all other factors set forth below and heavily favors abstention.

2. The Nye County Court Obtained Jurisdiction First.

This factor concerns not only the dates on which jurisdiction was established in the Nye
County Action vs. the Federal Action, but also the relative progress made between the two cases.
American Intern. Underwriters, 843 F.2d at 1258. Because the Nye County Court obtained
Jurisdiction over the Parties and the Res first, and because Judge Elliot has already held hearings
and ruled on heavily contested motions in the Nye County Court, including the merits and validity
of the Brahma Lien, this factor weighs substantially in favor of abstention for purposes of judicial
economy.

While both cases are relatively young, because the Nye County Court obtained jurisdiction
over the Res and the Brahma Lien first, the Nye County Action has progressed further along than
the Federal Action. Moreover, because Judge Elliot previously presided over extensive lien
litigation regarding the Work of Improvement, he is already knowledgeable about the Work of
Improvement and many of the unique issues the Parties encountered before, during and after
construction. As such, Nye County is the proper forum to hear all issues relating to the Res, just as

TSE determined when it commenced the Nye County Action.

3. The Inconvenience of the Federal Forum.

This factor concerns the inconvenience of the forum to the party who did not invoke the
federal forum and is typically discussed in the context of distant witnesses. American Intern.
Underwriters, 843 F.2d at 1258. However, inconvenience of a federal forum is deemed to be
irrelevant when a federal action and state action are located in the same general geographic area.
Jesus Garcia, 2015 WL 1548928 at *3. Here, while the Work of Improvement is located in
Tonopah, Nevada, all hearings have been and will continue to be held at the Nye County courthouse

Page 11 of 19
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located in Pahrump, Nevada, less than an hours’ drive from Las Vegas.

Moreover, because the Brahma Surety Bond now stands as the collateral for the Brahma Lien,
Brahma intends to file a Demand for Preferential Trial Setting under NRS 108.237(9), which
requires the Court to clear its docket of all matters and proceed to trial within 60 days of Brahma
filing its Demand.

The Nevada Legislature has afforded mechanic’s lien claimants special rights to a just and
speedy trial because of the value they add to real property and to the economy in general, as well
as the vulnerable position they can find themselves in when an owner fails to pay for work,
materials and equipment furnished to a construction project. In 2003 and 2005, and in response to
the Venetian lien litigation, the Nevada Legislature substantially revised the mechanic’s lien
statutes with the intent to facilitate payments to lien claimants in an expeditious manner. Hardy
Companies, Inc. v. SNMARK, LLC, 126 Nev. 245 P.3d 1149, 1156 (2010). One of those revisions
was to arm lien claimants with the right to petition the Court for a summary trial on their mechanic’s

lien claims.

Specifically, NRS 108.239(8) provides:

Upon petition by a lien claimant for a preferential trial setting:

(a) the court shall give preference in setting a date for the trial of an
action brought pursuant to this section; and

(b) if a lien action is designated as complex by the court, the court
may take into account the rights and claims of all lien claimants in
setting a date for the preferential trial.

NRS 108.239(7) provides:

The court shall enter judgment according to the right of the parties,
and shall, by decree, proceed to hear and determine the claims in
a summary way, or may, if it be the district court, refer the claims
to a special master to ascertain and report upon the liens and the
amount justly due thereon...

The Nevada Supreme Court has recognized the Legislature’s intent to provide lien claimants
with special rights designed to provide them with a speedy remedy on their lien claims. See
California Commercial v. Amedeo Vegas I, Inc., 119 Nev. 143,67 P.3d 328 (2003); See also, Lehrer
McGovern Bovis, Inc. v. Bullock Insulation, Inc., 197 P.3d 1032 (Nev. 2008)(acknowledging that

Page 12 of 19
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the object of the lien statutes is to secure payment to those who perform work or furnish material
to improve the property of the owner). Among the protections afforded lien claimants is the
statutory right to a preferential trial setting. By enacting Nevada’s mechanic’s lien statutes, the
Nevada Legislature has created a means to provide contractors with secured payment for their work,
materials and equipment furnished to construction projects in Nevada inasmuch as “contractors are
generally in a vulnerable position because they extend large blocks of credit; invest significant time,
labor and materials into a project; and have any number of works vitally depend upon them for
eventual payment.” Wilmington Trust FSB v. A1 Concrete Cutting & Demolition, LLC (In re
Fontainebleau Las Vegas Holdings, LLC), 289 P.3d 1199, 1210 (Nev. 2012).

Brahma, as a lien claimant, is entitled to a preferential trial setting pursuant to NRS 108.239
against the Brahma Surety Bond. Preferential trial rights in the Nye County Action mean this case
will be handled expeditiously, thereby reducing delay where Brahma has fronted money for work,
materials, and equipment. By contrast, in federal court, there is no preferential trial mechanism.
Moreover, even if there was a right to a preferential trial in Federal Court, because Judge Elliot is
on Senior status, he only handles a few cases at a time and would be in a much better position than
this Court to proceed with a lengthy trial within 60 days after Brahma files the Demand.

Further, because (i) the Brahma Surety Bond claim, and (ii) the H&E Lien claim, the H&E
Surety Bond claim and H&E’s claims against Brahma (claims that are derivative of Brahma’s
claims against TSE), will be litigated in the Nye County Action, H&E’s claims will also be litigated
in the same action.

Finally, because TSE (as the Plaintiff) cannot remove the Nye County Action to Federal
Court, and because Cobra is of the same domicile as Brahma (i.e., both Nevada corporations) and
H&E is of the same domicile as TSE (i.e., both Delaware entities), there is no basis for diversity
jurisdiction. Hence, if the Court does not stay this Case, Brahma will be forced to litigate claims
arising from the same transaction and occurrence in two separate forums.

Thus, there is no question that the Nye County Court is a reasonable and convenient forum

in which to try the parties’ dispute.

[
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4. Desirability of Avoiding Piecemeal Litigation

This factor concerns whether there are special concerns about inconsistent adjudication, as
there will always be an issue with duplicative state court-federal court litigation. Seneca, at 843.
“Piecemeal litigation occurs when different tribunals consider the same issue, thereby duplicating
efforts and possibly reaching different results.” Commercial Cas. Ins. Co., 616 F.Supp.2d at 1035
(citing American Int’l Underwriters, 843 F.2d at 1258). For instance, in Colorado River, the Court
found there to be a concern where water rights were in dispute and there was a real danger of
inconsistent adjudication.

Central to the dispute between Brahma and TSE is the amount of Work Brahma performed
on the Work of Improvement, the amount that TSE owes Brahma for that Work, and the lienable
amount for such Work. To determine Brahma’s lienable amount, the Nye County Court will
necessarily need to determine (i) the agreed upon contract value of said Work (NRS 108.222(a)),
or (ii) in cases where there may not have been an agreed upon price, the fair market value of said
Work (NRS 108.222(b)). A mechanic’s lien is a charge on real estate, created by law, in the nature
of a mortgage, to secure the payment of money due for work done thereon, or materials furnished
therefor. Rosina v. Trowbridge, 20 Nev. 105, 113, 17 P. 751 (Nev. 1888).

The Brahma Lien (recorded against the Work of Improvement and now secured by the
Brahma Surety Bond) creates a property interest which cannot be adjudicated by two different
courts. Inconsistent adjudication regarding Brahma’s lien rights (or claim against the Brahma
Surety Bond) would lead to chaos if one court determines that TSE owes Brahma one amount and
a different court determines that TSE owes Brahma a different amount. To resolve those two
inconsistent judgments, it would require further litigation.

Because the Nye County Court has already ruled on TSE’s attempt to expunge the Brahma
Lien, the Nye County Court is more familiar with many of the disputed issues between the Parties.
If this Court were to exercise jurisdiction, it would likely “be required to decide these matters anew,
requiring duplicative effort and éreating a significant possibility of inconsistent results.” See
Commercial Cas. Ins. Co., 616 F.Supp.2d at 1035 (citing Ryder Truck Rental, Inc. v. Acton
Foodservices Corp., 554 F.Supp. 227, 281 (C.D.Cal 1983)(district court abstains because
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“exercising federal jurisdiction in this case would not only require duplication of time and effort
on the part of the litigants and the Court, but would also create the possibility of inconsistent
results™).

Finally, acknowledging the possibility of inconsistent rulings being issued by the Nye County
Court and this Court, by letter dated October 15, 2018, TSE advised the Nye County Court, that it
was concerned that orders issued in the Nye County Action may adversely impact this Case. !¢

Hence, this factor weighs substantially in favor of abstention.

5. Whether state or federal law provides rule of decision on the merits.

Here, as a threshold matter, all the claims asserted by Brahma and counterclaimed by TSE
are state law claims. There are no federal questions involved in this Case where this Court’s
expertise on federal law is needed to resolve a dispute.

In Montanore Minerals Corp. v. Bakie, 867 F.3d 1160 (9th Cir. 2017), the Court reversed a
district court that had declined to stay an action that involved state law eminent domain
proceedings, which raised questions of statutory interpretation. /d. at 1168. In Southwest Circle
Group Inc., the District of Nevada noted the special competence of Nevada state courts in complex
construction litigation and granted a stay. Southwest Circle Group Inc., 2010 WL 2667335 at *3.
In fact, that court went on to state that “it would be a misuse of judicial resources to occupy this
courts time in a duplicative proceeding when it is clear that the state court is well-prepared to
proceed.” Id.

Here again, Judge Elliot having already ruled on substantive matters, 1s well-prepared to
proceed with presiding over the entire Case. Moreover, state courts are better equipped to handle
complex lien litigation utilizing expedited proceedings since such cases are much more frequently
filed in state court as opposed to federal court.

This factor also weighs heavily in favor of abstention for purposes of judicial economy.
111

11
111

16 A true and correct copy of TSE’s October 15, 2018 Letter is attached hereto as Exhibit 14.
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6. The Proceedings in the Nye County Action are Adequate to Protect TSE’s
Rights.

This factor concerns whether the State Action would adequately protect federal rights.
Travelers Indemnity Co. v. Madonna, 914 F.2d 1364, 1370 (9th Cir. 1990). A lack of concurrent
jurisdiction would suggest state court is inadequate. American Intern. Underwriters, 843 F.2d at
1259. There, however, is “no question that the state court has authority to address the rights and
remedies at issue” in a case about breach of contract. R.R. Street & Co. Inc. v. Transport Ins. Co.,
656 F.3d 966, 9821 (9th Cir. 2011)

Here, as none of the claims pending before this Court assert federal questions, let alone ones
exclusively in a federal court’s jurisdiction, there is no concern that the state court proceeding
would be inadequate. Moreover, NRCP 15 is available to TSE should it wish to amend its pleadings
in the Nye County Action to add its contract claims and the fraudulent and negligent
misrepresentation claims.

Because there is no question that the Nye County Action is adequate to protect TSE’s rights,
this factor cuts in favor of abstention.

7. Exercising Federal Court Jurisdiction Would Promote Forum Shopping.

This factor concerns whether affirmatively exercising federal court jurisdiction would
promote forum shopping. This is especially true where “the party opposing the stay seeks to avoid
adverse rulings made by the state court or to gain a tactical advantage from the application of federal
court rules.” Travelers Indemnity Co., 914 F.2d at 1371. Here, TSE filed its Motion to Expunge the
Brahma Lien in the Nye County Court, when it could have filed that same Motion before this Court.
TSE’s removal of the Clark County Action is nothing more than an effort to engage in forum

shopping to avoid the effects of the adverse ruling by Judge Elliott.

B. In the Alternative, if the Court Does Not Stay this Case, the Court Should
Allow Brahma to Amend its Complaint.

In the event the Court is inclined to deny the Motion for Stay, Brahma requests that it be
permitted to amend its Complaint to reassert its contract claims against TSE which are currently

being litigated in the Nye County Action.
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In light of the parallel state court claims asserted in the Nye County Action, and because
“justice so requires,” Brahma should be permitted to amend its complaint under the liberal standard

of FRCP 15(2)(2).

Federal Rule of Civil Procedure 15(a) states in relevant part:

¢y A party may amend its pleading once as a matter of course
within (A) 21 days after serving it; or (B) if the pleading is
one to which a responsive pleading is required, 21 days after
service of a motion under Rule 12(b), (e) or (f), whichever is
earlier.

2) In all other cases, a party may amend its pleading only with
the opposing party’s written consent or the court’s leave. The
court should freely give leave when justice so requires.
(emphasis added).

“The Supreme Court has interpreted Rule 15(a) and confirmed the liberal standard district
courts must apply when granting such leave.” Dannenbring v. Wynn Las Vegas, LLC, 907 F.Supp.
2d 1214, 1221 (D. Nev. 2013). In Foman v. Davis, the U.S. Supreme Court explained: “In the
absence of any apparent or declared reason—such as undue delay, bad faith or dilatory motive on
the part of the movant, repeated failure to cure deficiencies by amendments previously allowed,
undue prejudice to the opposing party by virtue of allowance of the amendment, futility of the
amendment, etc.—the leave sought should, as the rules require, be ‘freely given.”” Foman v. Davis,
371 U.S. 178, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962). “If the underlying facts or circumstances relied
upon by a plaintiff may be a proper subject of relief, he ought to be afforded an opportunity to test
his claim on the merits.” /d. “Of course, the grant or denial of an opportunity to amend is within
the discretion of the District Court, but outright refusal to grant the leave without any justifying
reason appearing for the denial is not an exercise of discretion; it is merely abuse of that discretion

and inconsistent with the spirit of the Federal Rules.” /d.

1 No Undue Delay
There has been no undue delay on the part of Brahma. Brahma initially included its breach

of contract claims as part of this Action but removed those claims and asserted them in the Nye
County Action along with its Lien claim and now its claim against the Brahma Surety Bond.

Brahma believes the Nye County Court is the appropriate court to hear all matters in this Case.
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However, to the extent the Court is unwilling to stay this Case, Brahma seeks leave of Court to

amend its Complaint to re-add its contract-based causes of action against TSE.

2. TSE will Not Be Prejudiced if Brahma is Permitted to Amend ifs
Complaint.

Given the infancy of this Case, TSE will suffer no prejudice if Brahma is permitted to
Amend its Complaint to add its contract-based claims. In fact, it is Brahma who would be
prejudiced if this Court does not stay this Case and does not allow Brahma to amend its Complaint.

IV. CONCLUSION
Based on the foregoing, this Court should stay this Case pending the outcome of the Nye

County Action which has been progressing for several months now. In the alternative, should the
Court be inclined to deny the Motion for Stay, this Court should permit Brahma to amend its

Complaint to add its contract-based causes of action against TSE.

Dated this / g day of October, 2018.

PEEL LEY LLP

RIQEIAR‘B“L/' PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX, ESQ.
Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel(@peelbrimley.com
cdomina(@peelbrimley.com
rcox(@peelbrimley.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.
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CERTIFICATE OF SERVICE .
Pursuant to Fed. R. Civ. P. 5, I certify that I am an employee of PEEL BRIMLEY LLP, I

am over the age of eighteen years, and not a party to the within action. My business address is
3333 E. Serene Ave, Suite 200, Henderson, NV 89074. On October 16, 2018, I served the within

document(s):

MOTION FOR STAY, OR IN THE ALTERNATIVE, MOTION TO
AMEND COMPLAINT

to be served as follows:

X By CM/ECF Filing — with the United States District Court of Nevada. I
electronically filed with the Clerk of Court using CM/ECF which will send
notification of such filing(s) to the attorney(s) and/or party(ies) listed below.

u] By Facsimile Transmission at or about on that date. The transmission
was reported as complete and without error. A copy of the transmission report,
properly issued by the transmitting machine, is attached. The names and facsimile
numbers of the persons) served as set forth below.

m] By placing a true copy of the document(s) listed above for collection and mailing
following the firm’s ordinary business practice in a sealed envelope with postage
thereon fully prepaid for deposit in the United States mail at Las Vegas, NV,
addressed as set forth below.

to the attorney(s) and/or party(ies) listed below at the address and/or facsimile number indicated
below:

D. Lee Roberts, Jr., Esq. (NV Bar No. 8877)
Colby L. Balkenbush, Esq. (NV Bar No. 13066)
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 S. Rainbow Blvd., Suite 400

Las Vegas, NV 89118

Telephone: (702) 938-3838
lroberts@wwhgd.com
chalkenbush@wwhgd.com

Attorneys for Defendant

Tonopah Solar Energy, LLC

/s/ Theresa M. Hansen
An employee of PEEL BRIMLEY LLP
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CARY B. DOMINA, ESQ. m % W
Nevada Bar No. 10567

RONALD J. COX, ESQ. CLERK OF THE COURT
Nevada Bar No. 12723

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

cdomina@peelbrimley.com

rcox(@peelbrimley.com

Attorneys for WE&W-AFCO Steel, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

AUSTIN GENERAL CONTRACTING, INC.,a | CASE NO.: A-16-743285-C
Nevada corporation, DEPT. NO.: IX

Plaintiff,
vs.

W&W-AFCO STEEL LLC, a Delaware limited : ) N R -
liability company; VALLEY STEEL, LLC, a MECHANICCSOIR/}];E II%I,}ECLOSURE

Nevada limited liability company.

Defendants. L . .
[Arbitration Exemption: Title to Real

Property]

HENDERSON, NEVADA 89074

3333 E. SERrNE AVENUE, STE. 200
(702) 990-7272 ¢ Fax (702) 990-7273

NN N
& 3 8§ 58 R 8 8 R 8 % % 3

W&W-AFCO STEEL LLC, a Delaware limited
liability company,

Lien Claimant,

VS,

AUSTIN GENERAL CONTRACTING, INC,, a
Nevada corporation; PARBALL NEWCO,
LLC, a Delaware limited liability company;
WARM SPRINGS ROAD CVS, LLC, a

Nevada limited liability company;
ARMSTRONG DEVELOPMENT
PROPERTIES, INC., a Pennsylvania
corporation; WESTERN SURETY

COMPANY, a surety; BOE BONDING
COMPANIES I through X; DOES I through X;
LOE LENDERS 1 through X; ROE
CORPORATIONS I through X; TOE
TENANTS I through X, inclusive,

Defendants,
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Lien Claimant, W&W-AFCO STEEL LLC ("W&W?”), by and through its attorneys of
record, the law firm of PEEL BRIMLEY LLP, as and for its Mechanic’s Lien Foreclosure
Complaint (“Complaint”) against the above-named Defendants complains, avers and alleges as
follows:

THE PARTIES

1. W&W is and was at all times relevant to this action (i) a Delaware limited liability
company, duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor
holding a Nevada State Contractor’s license, which license is in good standing.

2. W&W is informed and believes and therefore alleges that Defendant AUSTIN
GENERAL CONTRACTING, INC. (FAGC”), is and was at all times relevant to this action (i) a
Nevada corporation authorized and qualified to do business in the state of Nevada, and (i1) a
contractor holding a Nevada State Contractor’s license.

3. W&W is informed and believes and therefore alleges that Defendant PARBALL
NEWCO, LLC (“Parball”) is and was at all times relevant to this action (i) a Delaware limited
liability company, and (ii) the owner, reputed owner or the person, individual and/or entity who
claims an ownership interest in or with respect to that certain work of improvement commonly

known as CVS Pharmacy located in Clark County, Nevada and described as follows:

Common Address: 3645 S. Las Vegas Blvd.
Las Vegas, NV 89109
County Assessor Description: Parcel Map File 81 Page 21
PT Lot 2
& VACRJ

and more particularly described as Clark County Assessor Parcel Number 162-21-102-009,
including all easements, rights-of-way, common areas and appurtenances thereto, and

surrounding space may be required for the convenient use and occupation thereof (collectively,
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the “Property™), upon which Parball caused or allowed to be constructed certain improvements
(the “Work of Improvement™).

4. The whole of the Property is reasonably necessary for the convenient use and
occupation of the Work of Improvement.

5. W&W is informed and believes and therefore alleges that Defendant
ARMSTRONG DEVELOPMENT PROPERTIES, INC. (“Armstrong”) is and was at all times
relevant to this action (i) a Pennsylvania corporation, duly authorized to conduct business in
Nevada, and (ii) claims to possess an interest in the Work of Improvement.

6. W&W is informed and believes and therefore alleges that Defendant WARM
SPRINGS ROAD CVS, LL.C. (“CVS”) is and was at all times relevant to this action (i) a
Nevada limited liability company, duly authorized to conduct business in Nevada, and (ii) claims
to possess an interest in the Work of Improvement.

7. W&W is informed and believes and therefore alleges that Defendant WESTERN
SURETY COMPANY (“Western”) is and was at all times relevant to this action 2 bonding
company duly licensed and qualified to do business as a surety in Nevada.

8. For purposes of this Action and NRS 108.22148, Parball, Armstrong and CVS are
collectively referred to as the “Owners.”

9. W&W does not know the true names of the individuals, corporations, partnerships
and entities sued and identified in fictitious names as ABOE BONDING COMPANIES I through
X, DOES I through X, LOE LENDERS I through X, ROE CORPORATIONS I through X and
TOE TENANTS I through X (collectively, “Doe Defendants”). W&W alleges that such Doe
Defendants claim an interest in or to the Project and/or are responsible for damages suffered by

W&W as more fully discussed under the claims for relief set forth below. W&W will request
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leave of this Honorable Court to amend this Complaint to show the true names and capacities of
each such fictitious Doe Defendant when W& W discovers such information.

FIRST CAUSE OF ACTION
(Breach of Contract Against AGC)

10.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

11. On or about May 27, 2015, W&W entered into a Lump Sum Subcontract
Agreement (the “Agreement”) with AGC wherein W&W agreed to provide certain construction
related work, materials and/or equipment (the “Work™) to or for the Work of Improvement.

12. W&W furnished the Work for the benefit of and/or at the specific instance and
request of AGC.

13. Pursuant to the Agreement, W&W was to be paid an amount in excess of Ten
Thousand and no/100 Dollars ($10,000.00) for the Work (“Agreement Price”).

14.  W&W furnished the Work and has otherwise performed its duties and obligations
as required by thé Agreement.

15.  AGC breached the Agreement by, among other things:

a. Failing and/or refusing to pay the Agreement Price and other monies owed
to W& W for the Work;
b. Failing to adjust the Agreement Price to account for extras and/or changed

work, as well as suspensions, delays, acceleration and/or disruption of the Work caused or

ordered by AGC and/or its agents or representatives;
c. Failing to promptly recognize and grant time extensions to reflect

additional time allowable under the Agreement and permit related adjustments in scheduled

performance;

d. Failing and/or refusing to comply with the Agreement and Nevada law; and
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e. Negligently or intentionally preventing, obstructing, hindering or
interfering with W&W’s performance of the Work.
16. W&W is owed an amount in excess of Ten Thousand and no/100 Dollars
($10,000.00) (hereinafter “Outstanding Balance™) from AGC for the Work.
17. W&W has been required to engage the services of an attorney to collect the
Outstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

SECOND CAUSE OF ACTION
(Breach of Implied Covenant of Good Faith & Fair Dealing Against AGC)

18.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

19.  There is a covenant of good faith and fair dealing implied in every agreement,
including the Agreement between W&W and AGC.

20.  AGC breached its duty to act in good faith by performing the Agreement in a
manner that was unfaithful to the purpose of the Agreement, thereby denying W&W’s justified
expectations.

21.  Due to the actions of AGC, W&W suffered damages in an amount in excess of the
QOutstanding Balance, for which W&W is entitled to judgment in an amount to be determined at
trial.

22. W&W has been required to engage the services of an attorney to collect the
QOutstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and
interest therefor.

/11
/1]
Iy
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THIRD CAUSE OF ACTION
(Unjust Enrichment Against All Defendants)

23. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

24.  This cause of action is being pled in the alternative as to AGC.

25.  W&W furnished the Work for the benefit of and/or at the specific instance and
request of the Defendants.

26.  The Defendants accepted, used and enjoyed the benefit of the Work.

27.  The Defendants knew or should have known that W&W expected to be paid for
the Work.

28.  W&W has demanded payment of the Outstanding Balance.

29. To date, the Defendants have failed, neglected, and/or refused to pay the
Outstanding Balance.

30.  The Defendants have been unjustly enriched, to the detriment of W&W.

31. W&W has been required to engage the services of an attorney to collect the
Outstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

FOURTH CAUSE OF ACTION
(Foreclosure of Notice of Lien)

32. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
33.  The Work was provided at the special instance and/or request of the Owners for

the Work of Improvement as a whole.

34, W&W demanded payment of the Outstanding Balance, which amount remains

past due and owing.
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35.  On or about August 11, 2016, W&W timely recorded a Notice of Lien in the
Official Records of Clark County, Nevada, as Instrument No. 20160811-0001544 (the “Original
Lien™).

36. On or about October 24, 2016, W&W recorded an Amended and/or Restated
Notice of Lien in the Official Records of Clark County, Nevada, as Instrument No. 20161024~
0002062 the (“Amended Lien).

37.  The Original Lien and the Amended Lien are collectively referred to as the
“Liens.”

38.  The Liens were in writing and were recorded against the Property and the Work of
Improvement for the Outstanding Balance due to W&W in the amount of Four Hundred Fourteen
Thousand One Hundred Seventy and 20/100 Dollars ($414,170.20).

39.  W&W has complied with all requirements to perfect the Liens.

40. W&W is entitled to an award of its attorney’s fees, costs and interest on the
Outstanding Balance, as provided in Chapter 108 of the Nevada Revised Statutes.

FIFTH CAUSE OF ACTION
(Claim of Priority Against Lenders and Doe Defendants)

41.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

42. W&W is informed and believes and therefore alleges that the Work of
Improvement commenced before the recording of Lenders and the Doe Defendants’ Deeds of]
Trust and/or other interest(s) in the Work of Improvement and/or any ieasehold estate claimed by
and of the Doe Defendants.

43,  W&W’s claims against the Property, Work of Improvement and/or any leashold

estates are superior to the claim(s) of Lender and/or Doe Defendants.
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44.  'W&W has been required to engage the services of an attorney to collect the
Outstanding Balance due and owing for the Work, and W&W is entitled to recover its reasonable

costs, attorney’s fees and interest therefor.

SIXTH CAUSE OF ACTION
(Violation of NRS 624 Against AGC)

45. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

46. NRS 624.624 and NRS 624.626 (the “Statute”) requires higher-tiered contractors
(such as AGC) to, among other things, (i) timely pay their subcontractors (such as W&W), and
(ii) respond to payment applications and change order requests, as provided in the Statute.

47.  In violation of the Statute, AGC has failed and/or refused to comply with the
requirements of the Statute.

48. By reason of the foregoing, W&W is entitled to a judgment against AGC in the
amount of the Outstanding Balance as well as other remedies as defined by the applicable
Statutes.

49. W&W has been required to engage the services of an attorney to collect the
Outstanding Balance and W&W is entitled to recover its reasonable costs, attorney’s fees and

interests therefor.

SEVENTH CAUSE OF ACTION
(Claim Against License Bond - Western)

50. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
51. W&W is informed and believes and therefore alleges that prior to the events

giving rise to the Complaint, Western issued Contractors License Bond No. 929397782 (the

“Bond”).
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52. The Bond is in the sum of Fifty Thousand and No/100 Dollars (“$50,000.00).

53.  AGC is named as principal and Western is named as surety on the Bond.

54. The Bond was in force during all times relevant to this action.

55. W&W provided Work for the Work of Improvement and has not been paid the
Outstanding Balance.

56.  AGC’s failure to pay W&W for the Work constitutes an unlawful act or omission
under NRS 624.273.

57.  W&W is entitled to be paid from the proceeds of the Bond.

58. W&W has been damaged in an amount in excess of $10,000.00, and has been
required to egage the services of an attorney to collect the Outstanding Balance and W&W is
entitled to recover its reasonable costs, attorney’s fees and interest therefore.

WHEREFORE, W&W prays that this Honorable Court:

1. Enters judgment against the Defendants, and each of them, jointly and severally, in

the amount of the Outstanding Balance;

2. Enters a judgment against the Defendants, and each of them, jointly and severally,
for W&W'’s reasonable costs and attorney’s fees incurred in the collection of the Outstanding
Balance, as Well as an award of interest thereon;

3. Enter judgment against Western for the penal sum of the Bond;

4. For judgment declaring that W&W has valid and enforceable Liens against the
Work of Improvement and the Property, with priority over all Defendants, in the amount of the
Outstanding Balance together with costs, attorneys’ fees and interest in accordance with NRS
Chapter 108;

5. Adjudge a lien upon the Work of Improvement and the Property for the

Outstanding Balance, plus reasonable attorneys’ fees, costs and interest thereon, and that this
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Honorable Court enter an Order that the Property and Work of Improvement be sold pursuant to

the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of

sums due W&W herein; and

6. For such other and further relief as this Honorable Court deems just and proper in

the premises.

Dated this Zé &day of January, 2017.

10

PEEL BRIMLEY LLP

o
CARY B-DOMINA, ESQ.
Nev Bar No7 10567
RONALD J. COX, ESQ.

Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for W&W-AFCO Steel, LLC
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D. Lee Roberts, Jr., Esq.

1| Nevada Bar No. 8877
Iroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
Ryan T. Gormley, Esq.
Nevada Bar No. 13494
rgormley@wwhgd.com
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5 || WEINBERG, WHEELER, HUDGINS,
GUNN & DiaL, LLC
6 |l 6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
7 || Telephone: (702) 938-3838
g Facsimile: (702) 938-3864
9 Attorneys for Tonopah Solar Energy, LLC
E 10
o 2 11 IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
;:J % 121 IN AND FOR THE COUNTY OF NYE
D
=5 13 TONOPAH SOLAR ENERGY, LLC, a Delaware | Case No. CV 39348
2 w limited liability company, Dept. No. 2
wZ 14 :
20 Plaintiff,
=z b TONOPAH SOLAR ENERGY, LLC’S
T 16 V8. REPLY TO BRAHMA GROUP, INC.’S
) OPPOSITION TO TONOPAH SOLAR
BRAHMA GROUP, INC., a Nevada corporation, ENERGY, LLC’S MOTION TO STRIKE
17 BRAHMA GROUP, INC.’S FIRST
18 Defendant. AMENDED COUNTER-COMPLAINT,
OR, IN THE ALTERNATIVE, MOTION
19 TO DISMISS COUNTER-COMPLAINT,
~ | OR,IN THE ALTERNATIVE, MOTION
20 TO STAY THIS ACTION UNTIL THE
CONCLUSION OF THE PROCEEDINGS
21 IN FEDERAL COURT
22
23
24 Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

25 |l its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC,
26 || hereby submits its Reply to Brahma Group, Inc.’s (hereinafter “Brahma”) Opposition to TSE’s
27 || Motion to Strike/Dismiss/Stay. Brahma’s lengthy opposition amounts to nothing more than an

28 | argument that TSE is elevating form over substance. But that is incorrect. As explained below,
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both form and substance support the relief sought by TSE’s motion. Based on Brahma’s actions
and filings, the Nevada Federal District Court is the appropriate place for this litigation to take
place. The Nevada Federal District Court routinely hears lien disputes such as the dispute
presented here. TSE’s motion should be granted.

This Reply is made and based upon the following Memorandum of Points and
Authorities, the exhibits attached hereto, the pleadings and papers on file herein, and any

argument presented at the time of hearing on this matter.

Colloopon —

D. LeeRoberts, Jr., Esq.

Colby L. Balkenbush, Esq.
Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

DATED this 30th day of November, 2018.
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ws o 12 6385 S. Rainbow Blvd., Suite 400

z D Las Vegas, NV 89118

o O 13 Attorneys for Tonopah Solar Energy, LLC

=7 14

20

Za 15 MEMORANDUM OF POINTS AND AUTHORITIES

W D

2T 16| L.  INTRODUCTION
17 TSE’s Motion presented this Court with four straight forward reasons why Brahma’s
18 || Counter-Complaint and Third Party Complaint should be stricken, dismissed or stayed:
19 1) TSE argued that Brahma’s “Counter-Complaint™ is not a recognized pleading and
20| therefore, pursuant to NRCP 7(a) and the Nevada Supreme Court’s Smith decision, it must be
21| stricken. TSE further pointed out that NRS 108.2275 proceedings are special limited
22 || proceedings that cannot be used to litigate a party’s substantive claims against each other.
23 2) TSE argued that Brahma’s Contract with TSE contains a forum selection clause
24 || requiring venue in Las Vegas, not Pahrump. TSE further argued that Brahma is estopped from
25 || litigating the validity of this clause and/or has waived its right to challenge the clause because,
26 || before filing its Counter-Complaint in this action, Brahma filed a nearly identical complaint in
27 |l the Eighth Judicial District Court in Las Vegas, thus acknowledging the enforceability of the
28 || venue clause.
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3) TSE argued that this Court lacks subject matter jurisdiction over the three federal

u—y

court claims that Brahma dropped from its Eighth Judicial District Court complaint (the

complaint that was removed to federal court by TSE) and re-filed in Nye County because, once a
complaint is removed to federal court, all state courts lose jurisdiction over the claims, not just
the particular state court from which the claims were removed. TSE cited extensive case law
supporting this argument which Brahma’s Opposition does not even attempt to address. See
Motion at pp. 15-19. TSE further pointed out that any different rule would result in removal to
federal court being a meaningless exercise as a plaintiff could simply re-file the same claims in a

state court action and proceed as if removal never occurred (which Brahma is attempting to do

S O 00 N N L B W N
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here).
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4.) Finally, TSE argued that, even if this Court disagrees with all of the above

[u—
3]

arguments, this Court should still stay this action until completion of the parallel federal

proceedings under the “First to File” rule. TSE set forth extensive case law holding that where

—t
o

two actions are “substantially similar,” a court should stay the later filed action and allow the

—
()]

first filed action to proceed to completion. In determining which action was “first filed” courts
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look to the date of filing of the competing complaints. TSE showed that Brahma’s Eighth

[S—
~J

Judicial District Court complaint (that was later removed to federal court) was filed on July 17,

18 || 2018 whereas Brahma’s Lien Foreclosure Complaint and Counter-Complaint in this action were
19 || filed on September 20 and September 25, 2018, respectively. TSE further showed, and Brahma
20 || has admitted in its federal court filings, that this later filed Nye County action is “substantially
21 || similar” to the first filed federal action since it involves the same transaction or occurrence and
22 || many of the same claims. Thus, TSE argued that a stay of this action is appropriate until the
23 | federal court action is completed.

24 Rather than address the above straight forward arguments, Brahma’s Opposition
251t essentially ignores them and trots out a hypothetical parade of horribles that will allegedly occur
26 || if Brahma is forced to litigate its claims in Nevada Federal District Court.  According to
27 || Brahma, the prospect of a mechanic’s lien claimant having to litigate in Nevada federal court is
28 || so dire and unthinkable that this Court should ignore the well-settled legal principles set forth in
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1 || TSE’s Motion and save Brahma from a federal court that is allegedly bent on depriving Brahma

2 || ofits mechanic’s lien rights.
3 Brahma’s scare tactics are a transparent attempt to distract this Court from the obvious
41 conclusion that Las Vegas federal court is the correct and appropriate forum for this litigation.
5| Contrary to Brahma’s contentions, the federal court is fully capable of addressing all of
6 || Brahma’s claims, allowing all parties to participate in the litigation there (i.e. Cobra, AHAC,
7|l H&E, etc.) under federal law permitting intervention of non-diverse parties and protecting all of
8 || Brahma’s rights under Nevada law. Indeed, Nevada’s federal courts regularly handle mechanic’s
91 lien cases both inside and outside the counties in which they sit. As an example, in SMC
p 10 || Construction, the federal court in Washoe County expunged a mechanic’s lien recorded on
; 056 11} property in Douglas County. SMC Constr. Co. v. Rex Moore Grp., Inc., No.
E % 12 | 317CV00470LRHVPC, 2017 WL 4227940, at *4 (D. Nev. Sept. 21, 2017). Judge Boulware, the
i@ 13 || federal judge this dispute is currently pending before, recently issued a thorough opinion
E 2 14 || regarding a mechanic’s lien case that was before him and has experience handling such disputes.
%% 15 || YWS Architects, LLC v. Alon Las Vegas Resort, LLC, No. 217CV01417RFBVCF, 2018 WL
2T

16 || 4615983, at *1 (D. Nev. Sept. 26, 2018). There is no policy that cases arising under Nevada’s

17 || mechanic’s lien law cannot be litigated in federal court.

18 Brahma also argues that TSE is attempting to litigate the case in federal court as a delay
19 || tactic. This is false. It is Brahma who is engaging and continues to engage in delay tactics.
20 || Within two days of the FRCP 26(f) conference occurring, TSE served requests for production of
21| documents and interrogatories on Brahma in the federal action. Exhibit 1 (written discovery).
22 || Rather than responding, Brahma recently filed a motion to stay all discovery in the federal action
23 || and objected to all of TSE’s requests. Exhibit 2 (Motion to Stay Discovery filed on November
24 | 28, 2018); see also Exhibit 3 (Brahma’s objections to TSE’s written discovery). Brahma’s
25 | action belies its alleged desire for a speedy trial while TSE’s actions show it is actively moving
26 || the federal case forward.

27 Despite the rhetoric in Brahma’s Opposition, the ﬁmeline of events set forth in TSE’s

28 | Motion shows that it is Brahma, not TSE, who is engaged in forum shopping. Brahma filed its
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first complaint alleging substantive claims against TSE in the Eighth Judicial District Court on

2| July 17,2018. TSE removed Brahma’s Eighth Judicial District Court complaint to federal court
3] on September 10, 2018. Then, on September 12, 2018, this Court held a hearing on TSE’s
4 || Motion to Expunge and denied the motion. Believing that it had found a favorable judge,
5 || Brahma changed strategies and sought to move its federal court claims to this Court within 2
6 || weeks of receiving the favorable ruling on the Motion to Expunge, which has created the present
7| procedural quagmire.
8 This Court can end this quagmire by ignoring the inapposite arguments in Brahma’s
9| Opposition and enforcing the following non-controversial principles set forth in TSE’s Motion:
< 10 || (1) the only pleadings recognized in Nevada are those set forth in NRCP 7(a) and a “Counter-
; i 11| Complaint” is not among those; (2) a contractual forum selection clause that is not unreasonable
; % 12 || and has been invoked by Brahma should be enforced; (3) state courts lose jurisdiction of claims
i 8 13 || that are removed to federal court unless and until the federal court issues an order remanding the
§ 2 14 || claims back to state court; and (4) courts should allow the first-filed complaint to proceed and
é g I5 || stay similar later-filed complaints in different actions. These well-established rules lead to one
2T 16 || conclusion— this action should be dismissed or stayed and the first filed federal action in Las
17 || Vegas should be allowed to proceed. For these reasons and those set forth below, TSE requests
18 || that the Court grant its Motion.
190 11. BRAHMA’S COUNTER-COMPLAINT MUST BE STRICKEN BECAUSE THE
20 NEVADA SUPREME COURT HELD IN SMITH THAT FILING A PLEADING
THAT IS NOT RECOGNIZED BY NRCP 7(a) IS NOT AN EXCUSABLE
21 TECHNICAL ERROR
22 A. Brahma’s “Substance Over Form” Counter-Argument is Defeated by Swmith
23 and NRCP 7(a).
24 TSE’s Motion argued that under NRCP 7(a), only three types of pleadings are allowed, a
25 || complaint, an answer and a reply to a counterclaim. TSE further pointed out that NRCP 7(a)
26 || clearly states that “no other pleading shall be allowed” and thus Brahma’s “Counter-Complaint”
27 || should be stricken. In response, Brahma more or less acknowledges that its Counter-Complaint
28 || is problematic but argues that the Court should overlook this “technicality” because (1) the
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Counter-Complaint gives TSE notice of Brahma’s claims and (2) Nevada has a liberal notice
pleading standard.

Brahma’s arguments fail because they would require this Court to disregard the express
language of NRCP 7(a) and the Nevada Supreme Court’s decision in Smith. In Smith, the
Nevada Supreme Court was confronted with the exact same issue as here—what is the remedy
when a party files a pleading that is not permitted by NRCP 7(a). Smith v. Eighth Judicial Dist.
Court, 113 Nev. 1343, 1348, 950 P.2d 280, 283 (1997). The party that filed the rogue document
in Smith argued that its error should be excused because Nevada is a notice-pleading jurisdiction

that liberally construes pleadings (i.e. the same argument Brahma raises in its Opposition). The

S O 0 1N b B LN
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Smith Court rejected this argument and ruled as follows:

—
—

Nevada is a notice-pleading jurisdiction and pleadings should be liberally
construed to allow issues that are fairly noticed to the adverse party. There

<

oz O

e

wZ ] .

Tz is, however, nothing technical about the defect in Chang's cross-claim; the

38 13 document simply is not a pleading, and does not itself put the matters

O, asserted therein at issue.

Lz 14

g

< g 15 Il Id. (emphasis in original). In sum, Smith held that (1) filing a document not permitted by NRCP

w D

=T 16 I 7(2) is not a “technicality” and (2) that only the pleadings set forth in NRCP 7(a) fall within
17 || Nevada’s liberal pleading standard. Thus, since Brahma has filed a document that is not
18 || permitted under NRCP 7(a), it cannot rely on Nevada’s liberal notice-pleading standard to save
19 || the document from being stricken.
20 B. Brahma Has Not Cited any Case that Addresses NRCP 7(a) or Smith
21 The other cases cited by Brahma in its Opposition do not help its argument because they
22 || do not address NRCP 7(a) or Smith and merely support the idea that Nevada is a notice pleading
23 || jurisdiction, which no one disputes. Brahma cites Nevada State Bank v. Jamison Family P’ship,
24 || 106 Nev. 792, 800, 801 P.2d 1377, 1383 (1990) and Hay v. Hay, 100 Nev. 196, 198, 678 P.2d
25 || 672, 674 (1984) for the basic proposition that Nevada is a notice pleading jurisdiction. Brahma’s
26 || reliance on State Dep't of Taxation v. Masco Builder Cabinet Grp., 127 Nev. 730, 738, 265 P.3d
27|l 666,671 (2011) is misplaced because this case has nothing to do with the current issue before the
28 || court, as it pertains to equitable tolling in the context of a statute of limitation for tax refunds.
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1| None of the cases cited by Brahma address the applicability of NRCP 7(a) and Smith.

2 C. Contrary to Brahma’s Strained Interpretation of the Statute, NRS 108.2275
Does Not Permit Filing a Counter-Complaint into a Motion to Expunge
3 Proceeding
4 Brahma raises a handful of additional weak arguments that merit only brief discussion
51 here. Brahma argues that even if the “Counter-Complaint” violates NRCP 7(a), NRCP 7(a) is
6| trumped by NRS 108.2275 because NRS 108.2275(5) permits Brahma to file a Counter-
71| Complaint in a special proceeding such as this one. This is incorrect. NRS 108.2275(5) only
8 || provides that, if a lien foreclosure complaint has already been filed, a motion to expunge can be
9| filed in that action rather than being filed in a separate action. The statute says nothing about
< 10 || parties being permitted to file substantive claims via a “Counter-Complaint” in a limited
& 3 11| proceeding that was created by a motion to expunge rather than a complaint. Indeed, the leading
(S8
- % 12 || Nevada construction law treatise agrees that one cannot file a Counter-Complaint into a special
= 8 13 || proceeding such as this:
© 72
o= 14 . ‘ . ..
o Z [a] foreclosure suit cannot be filed as a counter-claim to a petition to
z g 15 expunge or reduce under NRS 108.2275, however. Since a petition is not a
w5 “complaint,” it cannot commence an action under Nevada Rules of Civil
=T 16 Procedure (NRCP) 4. Likewise, a “petition” is not a proper “pleading”
under NRCP Rule 7(a), to which a counter-claim may be filed. Rather, it is
17 a “motion” under NRCP Rule 7(b). As such, it is improper legal practice to
18 file a counter-claim to a petition under NRS 108.2275 !

19 {| In sum, contrary to Brahma’s contentions, there is no conflict between NRCP 7(a) and NRS
20 || 108.2275(5) that would require resorting to NRCP 81(a)’s tiebreaker rule. No statute, rule or

21 || case permits what Brahma has done.

22 D. Brahma’s Counsel’s Past Violations of NRCP 7(a) and Smith Do Not Justify
23 His Current Violation

24 Realizing the precariousness of its position, Brahma argues that, even though there is no
75 || legal authority permitting the filing of a Counter-Complaint in a proceeding such as this and

76 || even though such an action clearly violates NRCP 7 and Smith, this Court should not be

27

28 || ' LEON F. MEAD II, NEVADA CONSTRUCTION LAW 286 (2016 ed.), attached hereto as Exhibit 4.

Page 7 of 15 RA000371




1 || perturbed as Brahma’s counsel has done this in the past. See Opposition at 14:26-28 — 15:1-5
211 and Exhibit 20 to Opposition. But a past violation of the rules does not justify a current
3| violation. An attorney cannot cite his own violations of the rules of civil procedure and the
mechanic’s lien statute as precedent for permitting him to continue violating said rules in the

future.

E. NRCP 42 Has No Application Here

4

5

6

7 Finally, Brahma’s argument that the Court should sever the Counter-Complaint from this
8 || action and then consolidate it under NRCP 42 is also unavailing. NRCP 42 does not permit such
91l a course of action and, in any case, a pleading that violates NRCP 7(a) is void and cannot be
0

somehow revived by severing and consolidation.

ITH I THE CONTRACT’S FORUM SELECTION CLAUSE IS ENFORCEABLE AND
IS NOT VOIDED BY ANY NEVADA STATUTE

As pointed out in TSE’s Motion, Brahma cannot now challenge the enforceability of the
14 {| Contract’s clause requiring all litigation take place in Las Vegas since Brahma is the one who

15 |t first chose to file suit in the Eighth Judicial District Court in Las Vegas. Even if the clause were

HUDGINS GUNN & DIAL
&
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16 || “permissive” as Brahma contends, it operates to “waive any objection to . . . venue in that

17 Il jurisdiction.” Structural Pres. Sys., LLC v. Andrews, 931 F. Supp. 2d 667, 673 (D. Md. 2013).
18 || All of Brahma’s other arguments are red herrings designed to distract the court from this simple
19 || fact.

20 For example, Brahma argues that the clause requiring a Las Vegas venue is
21 || unenforceable because NRS 108.2421 allegedly requires that all bond and lien claims be brought
22 || in the county where the property at issue is located. This is incorrect. Nevada federal district

23 || courts and Nevada state courts regularly adjudicate mechanic’s lien and bond claim cases that

24 || affect property located in counties other than the counties in which those courts sit. See e.g.,
25 | SMC Constr. Co. v. Rex Moore Grp., Inc., No. 317CV00470LRHVPC, 2017 WL 4227940, at *4
26 1l (D. Nev. Sept. 21, 2017). (the federal court in Washoe County expunged a mechanic’s lien
27 |l recorded on property in Douglas County); Lamb v. Knox, 77 Nev. 12, 16, 358 P.2d 994, 996
28 I (1961) (Clark County state court ruled on mechanic’s lien recorded on property in Nye County).
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Thus, it is entirely appropriate for sophisticated parties to agree to litigate their construction
dispute in a Nevada county other than the county where the construction project took place.
Finally, contrary to Brahma’s assertions, Brahma’s alleged right to a Nye County venue
is neither sacrosanct nor unwaivable. Lamb at 16, 358 P.2d at 996 (mechanic’s lien case holding
that “appellants waived any right under said statute to have the case tried in Nye County where
the land involved in the action was situated.”). The Court should enforce the forum selection
clause and require Brahma to litigate in the forum it contractually agreed to and originally

chose—Las Vegas.

IV. THIS COURT LACKS SUBJECT MATTER JURISDICTION OVER THE
CLAIMS THAT TSE REMOVED TO FEDERAL COURT

In its Motion, TSE cited extensive case law demonstrating that once an action is removed
to federal court, the state courts lose jurisdiction of all removed claims unless/until the federal
court issues an order remanding the case back to state court. TSE further demonstrated that this
rule divests all courts in the state of jurisdiction over the removed claims, not just the particular
state court from which the action was originally removed. See Motion at pp. 15-19. Among
others, the Hollandsworth, General Handkerchief Corp. and the Leffall cases’ have nearly
identical facts to this case and resulted in the state court dismissing the later filed state court
action that sought to assert claims that were duplicative of those that were first removed to
federal court.

Brahma’s Opposition does not attempt to respond to any of TSE’s above arguments.
Instead, as stated earlier, Brahma focuses on trying to trick this Court into believing that
Brahma’s fundamental rights will be prejudiced if this Court does not find some creative way to
keep this litigation in Nye County. Brahma points to its alleged right to pursue its contract
claims against TSE in conjunction with its claim against the Brahma Surety Bond and its alleged

right to a quick trial. But, these are not fundamental rights; they are procedural preferences.

2 Roberts v. Hollandsworth, 101 Idaho 522, 525, 616 P.2d 1058, 1061 (1980); Fire Ass'n of Philadelphia
v. Gen. Handkerchief Corp., 304 N.Y. 382, 385, 107 N.E.2d 499, 500 (1952); Leffall v. Johnson, No. 09-
01-177 CV, 2002 WL 125824, at *2 (Tex. App. Jan. 31, 2002).
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Moreover, the federal court is fully capable of protecting all of Brahma’s fundamental rights.
There is no prohibition on federal courts resolving Nevada mechanic’s lien cases or entertaining
requests for a speedy trial. It is common for federal courts in Nevada to adjudicate mechanic’s
lien cases outside of the county in which they sit. Brahma’s procedural preferences do not
justify forum shopping or subverting the removal jurisdiction of the Las Vegas federal court.

To reiterate, this Court lacks subject matter jurisdiction over the three contract claims that
TSE removed to federal court and that Brahma then re-filed in this action via the “Counter-
Complaint.” The Court should construe Brahma’s failure to address this issue as an admission

that it lacks a good faith argument to the contrary, which it does.

S O 0 1 N i e W PO

—t

V. BRAHMA’S REMOVED EIGHTH JUDICIAL DISTRICT COURT COMPLAINT
WAS FILED BEFORE BRAHMA’S NYE COUNTY COMPLAINT AND THUS
THIS ACTION SHOULD BE STAYED AND THE “FIRST FILED” FEDERAL

[S—
—

<

oz O

i,

WZ 1 ACTION ALLOWED TO PROCEED

= 8 13 As set forth in TSE’s Motion, a stay is appropriate under the “First to File” rule where

% 2 14 ‘there is a substantially similar prior action pending before a different court. Pacesetter Sys., Inc.

2 g 15 | v. Medironic, Inc., 678 F.2d 93, 94-95 (9th Cir. 1982). In determining which action came “first”

Lg g 16 Il courts universally look to the date the respective complaints were filed. /d. at 96, n.3; Ward v.
17 I| Follett Corp., 158 F.R.D. 645, 648 (N.D. Cal. 1994). Since Brahma’s Eighth Judicial District
18 I Court complaint was filed on July 17, 2018 and its Complaint and “Counter-Complaint” in the
19 | Nye County action were filed on September 20 and September 25. 2018, respectively, Brahma
20 |l loses the first to file argument.
21 A. TSE is Not Seeking a Stay of Brahma’s Motion for Attorneys’ Fees
22 Brahma posits four arguments for why, even though its federal court complaint was first
23 || filed, this Court should still not stay this action. First, Brahma argues that the real motive behind
24 || TSE’s request for a stay is that TSE is improperly trying to avoid an award of attorneys’ fees
25 || against it for the Motion to Expunge that this Court denied. This is incorrect. As shown by
26 | TSE’s Opposition to Brahma’s Motion for Attorneys’ Fees that was filed on November 20, 2018,
27 | TSE acknowledges that this Court should award attorneys’ fees to Brahma but takes issue with
28 || the grossly unreasonable amount of fees Brahma is requesting. Indeed, TSE proposes in its
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Opposition that the Court award Brahma approximately $23,000 in fees. A hearing is set for
December 11, 2018 on Brahma’s Motion for Attorneys’ Fees and TSE is not seeking to stay the
Court’s adjudication of that issue as it is not substantially related to the issues raised in the

parallel federal action.

B. The Nevada Federal District Court Can Adjudicate All Aspects of the
Parties’ Dispute and the Litigation There is Already Further Along Than
This Litigation

Second, Brahma argues that this Court is the most convenient forum because only this
Court can hear all claims related to the Project in a single proceeding. Brahma is wrong and
misunderstands the federal procedural rules and statutes. The federal court could resolve this
entire dispute in an efficient manner and is already further along in doing so as that court has
already issued a scheduling order and TSE has issued discovery requests to Brahma. See
Exhibit 5 (federal court scheduling order); Exhibit 1 (federal court written discovery). Brahma
and TSE could litigate all of their claims against each other in federal court. Brahma’s bond
claim against Cobra and AHAC (the surety) would be stayed by this Court and Cobra and the
surety would interplead as non-diverse defendants in the federal action, as interested parties. See
Mattel, Inc. v. Bryant, 441 F. Supp. 2d 1081, 1095 (C.D. Cal. 2005) aff’d, 446 F.3d 1011 (9th
Cir. 2006) (providing that intervention by a non-diverse non-indispensable party in an action
removed on the basis of diversity does not destroy diversity and that a party can intervene as a
defendant even if there is no claim against it). Thus, the findings of fact and conclusions of law
in the federal action would have a claim preclusive effect on Brahma’s stayed bond claim against
Cobra and the surety in this Court. See Littlejohn v. United States, 321 F.3d 915, 919 (9th Cir.
2003) (discussing claim preclusion).’ After the federal action is completed, there will be no need

for Brahma to re-litigate any issues in Nye County.

3 Brahma also alludes to a pending lawsuit from H&E, a subcontractor to Brahma. The implications of
this lawsuit are difficult to assess as it has not been filed yet. But, if H&E were to file claims against
Brahma, as suggested by Brahma, it would do so in a separate action. According to Brahma, those claims
are derivative of Brahma’s claims against TSE. Thus, the H&E action will be the same whether or not
this case is in state court or federal court; H&E’s claims against Brahma will either be litigated
simultaneously in a separate action, or, as H&E’s claims are derivative, its case would most likely be
stayed pending resolution of the federal action, which would have preclusive effect once decided.
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C. Nevada’s Federal Courts Regularly Handle Mechanic’s Lien and Bond
Claim Cases

Third, Brahma argues that mechanic’s lien actions are not suitable to being adjudicated in
federal court due to Nevada’s special procedural rules regarding where a claim must be brought
and when that claim should be brought to trial. Again, the case law refutes Brahma’s position as
Nevada federal courts regularly adjudicate mechanic’s lien and bond claims that are located
outside the counties in which they sit. See e.g., SMC Constr. Co. v. Rex Moore Grp., Inc., No.
317CV00470LRHVPC, 2017 WL 4227940, at *4 (D. Nev. Sept. 21, 2017). (the federal court in

Washoe County expunged a mechanic’s lien recorded on property in Douglas County); YWS

[ RN e e = O ™ I o

J—t

Architects, LLC v. Alon Las Vegas Resort, LLC, No. 217CV01417RFBVCEF, 2018 WL 4615983,

<
ég 111l at *1 (D. Nev. Sept. 26, 2018) (Las Vegas federal district court adjudicating lien claim).
§ % 12 || Clearly, Nevada’s federal courts are more than capable of protecting lien and bond claimants’
2 8 13 || statutory rights and have been doing so for a long time. Further, Brahma’s misrepresents its
% g 14 || desire for a speedy trial of this matter as it has just recently filed a motion to stay all discovery in
% 8 15 || the federal action and is refusing to respond to the written discovery TSE served on it. Exhibits
= i 16 || 2 (motion to stay) and 3 (Brahma’s objections to TSE’s written discovery).
17 D. No Authority Exists that Prevents this Court From Issuing a Stay
18 Fourth, Brahma argues that the Maui One* case stands for the proposition that courts are
19 || not permitted to stay a mechanic’s lien or bond claim case. Lehrer McGovern Bovis, Inc. v.
20 || Maui One Excavating, Inc., 124 Nev. 1487, 238 P.3d 832 (2008). Brahma again misrepresents
21 |l the case law. Maui One says nothing about when a stay can or cannot issue in a mechanic’s lien
22 || case and instead involved the issue of whether NRCP 41°s five year rule had been tolled by a
23 || court ordered stay. /d.
24 In conclusion, there is no reason for this Court to deviate from the “First to File” rule.
25 || Brahma’s complaint in the Eighth Judicial District Court was filed before its Complaint and
26
27
* The Maui One case is an unpublished decision that Brahma has cited in violation of Nevada Rule of
28 I Appellate Procedure 36. Regardless, the case does not support Brahma’s argument.
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1| Counter-Complaint in the Nye County action. Further, the Nevada Federal District Court is fully
able to adjudicate all issues among all parties in this matter, will not prejudice Brahma’s rights in

any way and the pending litigation there is already further along than this litigation.

VI. THE FEDERAL COURT IS LIKELY TO DENY BRAHMA’S MOTION TO STAY
THAT ACTION AND GRANT TSE’S MOTION TO ENJOIN BRAHMA FROM
PROCEEDING IN NYE COUNTY

L VS N\

To further distract this Court from the merits of TSE’s Motion, Brahma attached its
Motion to Stay the federal court action to its Opposition and argued that the federal court is
likely to grant that motion. Brahma also argued that TSE’s Motion requesting that the federal

court issue an injunction enjoining Brahma from litigating this action any further is likely to be

S O 0 0 Oy Ln

denied.” Brahma is wrong. The Colorado River abstention doctrine on which Brahma relies for
11} its Motion to Stay is disfavored. Further, federal courts regularly issue injunctions when parties
12 || like Brahma seek to subvert their jurisdiction by re-filing removed claims in a different state
court action. In an abundance of caution and to defeat Brahma’s attempt to give this Court only
14 || one side of the story, TSE has attached hereto (1) TSE’s Opposition to Brahma’s Motion to Stay

15 || the federal action, (2) Brahma’s Reply to same, (3) TSE’s Motion for Injunction in the federal

WEINBERG WHEELER
| HUDGINS GUNN & DIAL
@

16 || action, (4) Brahma’s Opposition to same, and (5) TSE’s Reply to the Motion for Injunction. See

17 || Exhibits 6-10.°

18 viI. BRAHMA’S LIEN FORECLOSURE CLAIM MUST BE DISMISSED BECAUSE
IT WAS FILED AS PART OF AN IMPERMISSIBLE AND VOID PLEADING

20 Brahma acknowledges that its Lien Foreclosure claim must be dismissed now that a
21 || surety bond has been posted by Cobra. However, Brahma disagrees as to the appropriate
272 || procedure for accomplishing this. Brahma argues it should be permitted to amend the “Counter-
23 || Complaint” to drop this claim. As set forth in Section II, above, this is not possible as the

24 || Counter-Complaint was filed in violation of NRCP 7(a) and Smith and must be stricken. One

26 || ° Curiously, Brahma only attached its own federal court papers to its Opposition and did not include any
of TSE’s papers.

® TSE has omitted attaching the voluminous exhibits to these motions to avoid burdening this Court but
28 | can provide them upon request.
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1}l cannot amend a void pleading. Thus, Brahma’s Lien Foreclosure claim should be dismissed
2§ rather than amended out of the Counter-Complaint.

3} VII. CONCLUSION

4 For all the reasons cited above and set forth in TSE’s Motion, TSE requests that the Court

51 grant the Motion so that all aspects of the parties’ dispute can be heard in the first filed federal

6 {| action. Federal courts regularly hear lien and bond claims such as these and are well equipped to
71 protect Brahma and TSE’s procedural and substantive rights under Nevada’s lien laws.
8 DATED this 30th day of November, 2018.
i [QW//W
< 10 D. Lee%{éb/erts, Jr., Esq.
oo Colby L. Balkenbush, Esq.
) 11 Ryan T. Gormley, Esq.
w : WEINBERG, WHEELER, HUDGINS,
w12 GUNN & DIAL, LLC
z D 6385 S. Rainbow Blvd., Suite 400
o 13 Las Vegas, NV 89118
2 2 14 Attorneys for Tonopah Solar Energy, LLC
W=
O
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of November, 2018, a true and correct copy of the
foregoing TONOPAH SOLAR ENERGY, LLC’S REPLY TO BRAHMA GROUP, INC.’S
OPPOSITION TO TONOPAH SOLAR ENERGY, LLC’S MOTION TO STRIKE
BRAHMA GROUP, INC.’S FIRST AMENDED COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO DISMISS COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO STAY THIS ACTION UNTIL THE CONCLUSION OF
THE PROCEEDINGS IN FEDERAL COURT was served by mailing a copy of the foregoing

document in the United States Mail, postage fully prepaid, to the following:

[ N o e T = Y L "= B |

—

Richard L. Peel. Esq.

Eric B. Zimbelman, Esq.

Ronald J. Cox, Esq.

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Brahma Group, Inc.
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W Las Vegas, Nevada 89118

D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
Iroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
Ryan T. Gormley, Esq.
Nevada Bar No. 13494
rgormley@wwhgd.com
WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

6385 South Rambow Blvd., Su1te 400

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Attorneys for Defendant/Counterclaimant
Tonopah Solar Energy, LLC

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BRAHMA GROUP, INC., a Nevada corporation,
Plaintiff,
Vvs.
TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,

Defendant.

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,
Counterclaimant,
Vs,

BRAHMA GROUP, INC., a Nevada corporation,

Counterdefendant.

Case No. 2:18-cv-01747-RFB-GWF

TONOPAH SOLAR ENERGY, LLC’S
FIRST SET OF INTERROGATORIES TO
BRAHMA GROUP, INC.
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Defendant/Counterclaimant Tonopah Solar Energy, LLC (“TSE”) requests that
Plaintiff/Counterdefendant Brahma Group, Inc. (“Brahma,” “you,” or “your”) answer under oath

the interrogatories set forth below within 30 days of the date of service of the same upon you in

accordance with Federal Rule of Civil Procedure 33. In answering these interrogatories, adhere

to the following definitions and instructions.

DEFINITIONS

to have the broadest meaning permitted under the Federal Rules of Civil Procedure.

1. “Document” is defined to be synonymous in meaning and equal in scope to the
usage of this term in Federal Rule of Civil Procedure 34(a), which includes, but is not limited to,
all electronic, written, or printed matter, information, communication, or data of any kind,
including the originals and all copies thereof, such as, but not limited to, correspondence, letters,
emails, text messages, electronic messages, contracts, reports, memoranda, notes, minutes,
receipts, invoices, calendar entries, digital images, digital recordings, photographs, microfiche,

videotapes, spreadsheets, drawings, all electronically stored information, unstructured data, and

BSOS SS F

—-———Notwithstanding any definition below, each word, term, or phrase used herein is intended | -

structured data. A draft of a nonidentical copy is a separate document within the meaning of this |

term.

2. “Communication” refers to the transmittal of information (in the form of facts, |

ideas, inquiries, or otherwise).

3. “Concerning” means relating to, referring to, describing, evidencing, or
constituting.
4, “Brahma,” “you,” and “your” refer to Plaintiff/Counterdefendant Brahma Group,

Inc. and its past or present officers, directors, employees, corporate parents, subsidiaries,
successors, predecessors, affiliates, agents, subcontractors and any other persons or entities who
obtained or maintained information on its or their behalf.

5. “Contract” refers to the Services Agreement made as of February 1, 2017,
between TSE and you, as amended by Amendment No. 1 to Services Agreement made as of

November 2017, attached hereto as Exhibit A.
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6. “Project” has the same meaning attributed to it by paragraph 6 in your Complaint
filed in the Eighth Judicial District Court, dated July 17, 2018, wherein it refers to the Crescent
Dunes Concentrated Solar Power Plant in or near Tonopah, Nevada.

INSTRUCTIONS

1. Construe each interrogatory in accordance with the following: (i) construe each

interrogatory independently; do not construe any interrogatory so as to limit the scope of any |

WEINBERG WHEELER
HUDGINS GUNN & DIAL
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20
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references to one gender include the other gender; (iv) references to the past include the present
and vice versa; (v) disjunctive terms include the conjunctive and vice versa; (vi) the words “and”

3%

and “or” are conjunctive and disjunctive as necessary to bring within the scope of the
interrogatory all responses that might otherwise be construed to be outside of its scope; (vii) the
word “all” refers to all and each, and (viii) the word “each” refers to all and each.

2. Answer each interrogatory separately and fully. If you cannot answer an
interrogatory fully, answer it to the extent possible, explain why you cannot answer the |
remainder, and state the nature of the information you cannot furnish. If you object to an
interrogatory, you must object with specificity.

3. If, in responding to these interrogatories, you assert a privilege to any particular
interrogatory, provide a privilege log as required by Fed. R. Civ. P. 26(b)(5), which identifies the
nature of the claimed privilege and, at a minimum, includes enough information so that the
propounding party and the Court can make an informed decision as to whether the matter is
indeed privileged.

4, Each interrogatory is continuing in nature. If, after responding to these |
interrogatories, you obtain or become aware of further responsive information, promptly provide
that information in accordance with Fed. R. Civ. P. 26(e) and the definitions and instructions
herein.

5. To the extent that you produce documents in response to an interrogatory,

produce all documents in accordance with the ESI Production Format, attached as Exhibit B to

TSE’s First Set of Requests for Production to you.
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INTERROGATORIES

1. Identify and describe all of the persons and entities that you contracted with
pertaining to or concerning the Project, including, but not limited to, subcontractors, suppliers,
and consultants. Your description should include the person’s or entity’s complete name,
address, telephone number, and a brief description of the type of services it, he, or she

provided,

—2.-———Identify and describe all-of your current or past employees that performed work ™

pertaining to the Project. Your description should include the employee’s first name, last
name, current employment status with you, current job title, job title(s) during the Project,
present or last known address, present or last known email address, and present or last known
telephone number.

3. Identify and describe all subcontractors you contracted with, pertaining to, or
concerning the Project that are owned, in whole or in part, by you, any of your affiliates, or any
of your or your affiliate’s directors, officers, or employees, or any relative of any such director,
officer, or employee. Your description should include the person’s or entity’s complete name,
address, telephone number, a brief description of the type of services it, he, or she provided,
the relationship of such person or entity to you and/or the ownership of such entity, and the
amounts paid or to be paid to such person or entity with respect to the services performed.

111/
/11
111
vy
/11
/11
111
11/
111/

111/
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4. If you contend that TSE failed to pay you and/or underpaid you for work you

2 || performed on the Project, identify and describe each such failure. Your description should
3| include the specific nature of each component of the work, the date the work was performed,
4 || the document you submitted to TSE requesting payment for the work, the amount of money
5|f you were not paid and/or underpaid, and the bates-numbers of the material documents that
6 || support your contention that TSE failed to pay you and/or underpaid you.
_ . .M,w.,ﬁ,,‘..m,,,,_;,DA$ED,..thiSA,7_9,‘,*!_;,day,,Of‘octob’er;, 2018, e
8
/s/ Colby Balkenbush
9 D. Lee Roberts, Jr., Esq.
» Colby L. Balkenbush, Esq.
< 10 Ryan T. Gormley, Esq.
o O WEINBERG, WHEELER, HUDGINS,
w1 GUNN & DIAL, LLC
w 6385 S. Rainbow Blvd., Suite 400
s 12 Las Vegas, NV 89118
>
= O 13 Attorneys for Defendant
2 w Tonopah Solar Energy, LLC
w Z 14
; (QD 15 Exhibit A: Services Agreement, as amended
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1 RECEIPT OF COPY

RECEIPT OF COPY of TONOPAH SOLAR ENERGY, LLC’S FIRST SET OF
INTERROGATORIES TO BRAHMA GROUP, INC. is hereby acknowledged thisgj_”day of
October, 2018,

Richard L. . Esq.
Eric B. £Zimbelman, Esq. /

~Ronald J. Cox; Esq:——

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rpeel@peelbrimley.com
ezimbelman@peelbrimley.com

10} rcox@peelbrimley.com

1 Attorneys for Plaintiff Brahma Group, Inc.
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D. Lee Roberts, Jr., Esq.

Nevada Bar No. 8877

lroberts@wwhgd.com

Colby L. Balkenbush, Esq.

Nevada Bar No. 13066

chbalkenbush@wwhgd.com

Ryan T. Gormley, Esq.

Nevada Bar No. 13494

rgormley@wwhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400

- as-Vegas, Nevada—89118——

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Attorneys for Defendant/Counterclaimant
Tonopah Solar Energy, LLC
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1 Defendant/Counterclaimant Tonopah Solar Energy, LLC (“TSE”) requests that

2 || Plaintiff/Counterdefendant Brahma Group, Inc. (“Brahma,” “you,” or “your”) produce the
3 || documents and things requested below at the offices of Weinberg, Wheeler, Hudgins, Gunn, &
4 | Dial, 6385 South Rainbow Boulevard, Suite 400, Las Vegas, Nevada 89118 within 30 days of
5| the date of service of this request in accordance with Federal Rule of Civil Procedure 34. In
6 || responding to these requests, adhere to the following definitions and instructions.

7 ~ DEFINITIONS

8 Notwithstanding any definition below, each word, term, or phrase used herein is intended

91l to have the broadest meaning permitted under the Federal Rules of Civil Procedure.
10 1. “Document” is defined to be synonymous in meaning and equal in scope to the
11}l usage of this term in Federal Rule of Civil Procedure 34(a), which includes, but is not limited to,
12| all electronic, written, or printed matter, information, communication, or data of any kind,
13 || including the originals and all copies thereof, such as, but not limited to, correspondence, letters,
14 || emails, text messages, electronic messages, contracts, reports, memoranda, notes, minutes, ’

15| receipts, invoices, calendar entries, digital images, digital recordings, photographs, microfiche,

HUDGINS GUNN & DIAL
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16 || videotapes, spreadsheets, drawings, all electronically stored information, unstructured data, and

17} structured data. A draft of a nonidentical copy is a separate document within the meaning of this

18| term.

19 2. “Communication” refers to the transmittal of information (in the form of facts,
20 || ideas, inquiries, or otherwise).

21 3. “Concerning” means relating to, referring to, describing, evidencing, or
22 || constituting.

23 4, “Brahma,” “you,” and “your” refer to Plaintiff/Counterdefendant Brahma Group,
24 || Inc. and its past or present officers, directors, employees, corporate parents, subsidiaries,
25 || successors, predecessors, affiliates, agents, subcontractors and any other persons or entities who
26 || obtained or maintained information on its or their behalf.

27 5. “IT Thorpe” refers to J.T. Thorpe & Son, Inc. and its past or present officers,

28 || directors, employees, corporate parents, subsidiaries, successors, predecessors, affiliates, agents,
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1 | and any other persons or entities who obtained or maintained information on its or their behalf.
2 6. “Liberty Industrial” refers to Liberty Industrial Group, Inc. and its past or present
3 || officers, directors, employees, corporate parents, subsidiaries, successors, predecessors,
4 || affiliates, agents, and any other persons or entities who obtained or maintained information on its |
5| or their behalf.
6 7. “Cobra” refers to Cobra Thermosolar Plants, Inc. and its past or present officers,
~ 7| director, employees, corporate parents, subsidiaries, successors, predecessors,-affiliates,-agents;
8 || and any other persons or entities who obtained or maintained information on its or their behalf.
9 8. “Contract” refers to the Services Agreement made as of February 1, 2017,
= 10 || between TSE and you, as amended by Amendment No. 1 to Services Agreement made as of
§ i 11 Il November 2017, attached hereto as Exhibit A.
E % 12 9. “Invoice™ refers to the invoices that you had to submit to TSE for payment under
i 8 13 || Section 4(c) of the Contract. This term includes your subcontractor invoices.
zg 14 10. “Payment Deliverables” refers to the documents that you must provide with an
;ﬁ; % 15 || Invoice pursuant to Exhibit D to the Contract.
3T 16 11.  “Request for Reimbursement” refers to the written requests for reimbursement
17 {| governed by Section 4(d) of the Contract.
18 12, “Project” has the same meaning attributed to it by paragraph 6 in your Complaint
19 || filed in the Eighth Judicial District Court, dated July 17, 2018, wherein it refers to the Crescent |
20 || Dunes Concentrated Solar Power Plant in or near Tonopah, Nevada.
21 INSTRUCTIONS
22 1. Produce all documents known or available to you after making a diligent search
23 || of your records that are within your possession, custody, or control, or in the possession, custody,
24 || or control of your counsel, agents, or representatives, or which can be obtained through
25 || reasonably diligent efforts.
26 2. Construe each request in accordance with the following: (i) construe each request
27 || for production independently; do not construe any request so as to limit the scope of any other
28 || request; (ii) references to the singular include the plural and vice versa; (iii) references to one
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1 || gender include the other gender; (iv) references to the past include the present and vice versa; (v)

2| disjunctive terms include the conjunctive and vice versa; (vi) the words “and” and “or” are

3 || conjunctive and disjunctive as necessary to bring within the scope of the request all responses

4 || that might otherwise be construed to be outside of its scope; (vii) the word “all” refers to all and

5| each, and (viii) the word “each” refers to all and each.

6 3. If any document or thing requested was at one time in existence, but is no longer

71 ~in existence, please so state, specifying for each document and thing, (a) the type of document or—— -

8 || thing, (b) the types of information contained therein, (c) the date upon which the document or

9| thing was destroyed or ceased to exist, (d) the circumstances under which it was destroyed or |

= 10 || ceased to exist, (e) the identity of all persons having knowledge of the circumstances under
=<
i 3 11| which it was destroyed or ceased to exist, and (f) the identity of all persons having knowledge or
wi
W % 12 || persons who had knowledge of the contents thereof.
-’
3 o 13 4, If you have previously produced any documents required to be produced by any
O [%p]
oz 14 || of these discovery requests, identify the document(s) by bates-number in responding to the
o
)
Za 15| request.
w5
3T 16 5. If you object to a request, state your objection with specificity and state whether
y )

17 || any responsive materials are being withheld on the basis of that objection.

18 6. If, in responding to these requests, you claim any ambiguity in interpreting either
19 || arequest or a definition or instruction applicable thereto, you cannot use such a claim as a basis
20 || for failing to respond; instead, you must set forth as part of your response to the request the
21 || language deemed to be ambiguous and the interpretation chosen to be used in responding to the
22} request.

23 7. If, in responding to these requests, you assert a privilege to any particular request,
24 || provide a privilege log as required by Fed. R. Civ. P. 26(b)(5), which identifies the nature of the
25 || claimed privilege and, at a minimum, includes enough information so that the propounding party
26 || and the Court can make an informed decision whether the matter is indeed privileged.

27 8. Each request is continuing in nature. If, after responding to these requests, you

28 || obtain or become aware of further documents responsive to these requests, promptly produce
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those documents and things in accordance with Fed. R. Civ. P. 26(e) and the definitions and

2 || instructions herein.
3 9. Produce all documents in accordance with the ESI Production Format, attached
4 | hereto as Exhibit B.
5 REQUESTS FOR PRODUCTION OF DOCUMENTS
6 For the time period of January 1, 2017 to the present, produce the following
—7-| documents: "
8 1. Produce all construction project documents pertaining to the Project, including,
91 but not limited to, work orders, contracts, change orders, requests for information, submittals,
= 10 || drawings, specifications, plans, daily logs, daily reports, daily details, meeting minutes, journal
§ i 11} entries, schedules, monthly narratives, payment applications, invoices, time cards, and receipts.
E % 12 2. Produce all Invoices you submitted to TSE under the Contract. ‘
i 8 13 3. For each Invoice you submitted to TSE under the Contract, produce all Payment
E 2 14 | Deliverables included with those Invoices.
u_Z_J g 15 4. For each Invoice you submitted to TSE under the Contract, produce all
3T 16 || documents that support or relate to the amount of money requested therein.
17 5. For each Invoice you submitted to TSE under the Contract, produce all
18 | documents that demonstrate that the work set forth in that Invoice was actually performed
19 || and/or completed.
20 6. Produce all Requests for Reimbursement you submitted to TSE under the
21} Contract.
22 7. For each Request for Reimbursement you submitted to TSE under the Contract,
23 || produce all documents that support or relate to the amount of money requested therein.
24 8. Produce all documents reflecting the corporate relationship between you and
25 || Liberty Industrial and/or the ownership of Liberty Industrial.
26 9. Produce all documents reflecting communications between you and Liberty
27 || Industrial concerning the Project.
28 10.  Produce all documents reflecting the corporate relationship between you and JT
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1 | Thorpe and/or the ownership of JT Thorpe.
2 1. Produce all documents reflecting communications between you and JT Thorpe
3 || concerning the Project.
4 12. Produce all documents showing related party transaction disclosures you made
5|l to TSE that indicate that a particular subcontractor or vendor was a related entity to Brahma.
6 13.  Produce all documents concerning the services that you provided under the
—7-}-Contract.
8 14. Produce all documents concerning the services that you provided that benefitted
9 {| TSE and fell outside the scope of the Contract.
e 10 15. Produce all documents reflecting communications between you and any persons
; 055 11 || and/or entities concerning the Project.
E % 12 16.  Produce all bids you received that pertain to your work on the Project.
3 8 13 17. Produce all requests for proposals and/or requests for bids that you sent out that
§ 2 14 || pertain to your work on the Project.
g é 15 18. For all equipment related charges that you have sought/are seeking payment on,
3T 16 | produce all documents that support or relate to the amount of money requested therein.
17 | Documents that would be responsive to this request include, but are not limited to, rate cards
18 | showing the hourly/daily rate for each piece of equipment, and documentation showing what
19 || equipment was used, for how long and for what purpose.
20 19. Produce all documents showing that TSE agreed to pay your employees and
21 subcontractdrs’ employees for lunch breaks and breaks while on site at the Project.
22 20.  Produce all payroll records submitted to any unions related to the wages earned
23 || by your employees and your subcontractors’ employees for work on the Project.
24 21. Produce all documents showing that TSE authorized you to bill overtime hours
25} to the standby work order.
26 22. Produce all documents showing that TSE authorized you to bill hours to closed
27 || work orders.
28 23. Produce all documents showing that TSE authorized you to bill hours to work
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1 || order 10131.
2 24, Produce all documents showing that TSE authorized you to bill hours for
3 || employees who did not provide timesheets.
4 - 25, Produce all documents concerning work you performed as a subcontractor to
5| Cobra on or after January 1, 2017.
6 26. If certain equipment was not demobilized after you stopped performing work as
~7|-a subcontractor to-Cobra and you used that equipment when performing work on the Project, |~
8 || produce all documents pertaining to your use of the non-demobilized equipment.
9 27.  Produce any organizational chart(s) or other similarly purposed documents,

—
[}

which reflect your corporate structure.

=
o 3 11 28.  Produce any employee roster(s) or other similarly purposed documents, which
= % 12 || identifies employees that provided services under the Contract.
>
3 o 13 29. Produce all documents reflecting your policy or practice with respect to the
O
o ; 14 || retention or destruction of documents that may be responsive to any of the document requests
g
)
Za 15| set forth herein.
w o
3T 16 30.  Produce all documents identified, referenced, relied upon, or concerning your
17 | answers to any interrogatories served upon you in this case.
18 DATED this 29th day of October, 2018.
19
/s/ Colby Balkenbush
20 D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
21 Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
22 GUNN & DiaL, LLC
6385 S. Rainbow Blvd., Suite 400
23 Las Vegas, NV 89118
24 Attorneys for Defendant
55 Tonopah Solar Energy, LLC
26 || Exhibit A: Services Agreement, as amended
27 Exhibit B: ESI Production Format
28
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RECEIPT OF COPY

RECEIPT OF COPY of TONOPAH SOLAR ENERGY, LLC’S FIRST SET OF |
REQUESTS FOR PRODUCTION TO BRAHMA GROUP, INC. is hereby acknowledged this
gﬁly of October, 2018.

Rich " Peel. Esq.
Erie/B. Zimbelman, Esq.

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rpeel@peelbrimley.com
ezimbelman@peelbrimley.com
rcox@peelbrimley.com

Attorneys for Plaintiff Brahma Group, Inc.
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