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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly require
a carcful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
mmeffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition, Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court should deny
Defendant’s Petition.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

carlier proceedings or to otherwise comply with the statutory requirements, and that he will be
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unduly prejudiced if the petition is dismissed.! NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).
A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); scc Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,

“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012). Clearly,
any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Indeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, Defendant’s petition should be denied.

1/
1/
//

! Since Defendant has failed to assert good cause or prejudice to overcome the procedural default, the State will only
address good cause. To the extent this Court finds good cause, the State will retain the right to argue Defendant’s lack of
prejudice in further proceedings.

9
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B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good
cause, the district court may nevertheless reach the merits of any constitutional claims if the
petitioner demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

Justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
1s ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him

absent a constitutional violation. Crump v. State, 2016 Nev. Unpub. LEXIS 374, *9-10, citing

Pellegrini v, State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency."_Mitchell v. State, 122 Nev. 1269,

1273-74, 149 P.3d 33, 36 (2006).

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant 1s not negating
the fact that the incident occurred, he 1s merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this 1s a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court should deny

the Petition for Writ of Habeas Corpus.

10
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CONCLUSION

For all the foregoing, the State respectfully requests that Defendant's Petition for Writ

of Habeas Corpus be DENIED.

DATED this 17th day of January, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 17th day of

JANUARY, 2019, to:

hje/SVU

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY _/sf HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit
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Electronically Filed
2/13/2019 2:49 PM
Steven D. Grierson

CLER@ OF THE COUR!

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JUSTIN ODELL LANGFORD,
Petitioner(s),
Vs.
WARDEN RENEE BAKER,

Respondent(s),

Case No: A-18-784811-W

Dept No: XV

CASE APPEAL STATEMENT

1. Appellant(s): Justin Ordell Langford
2. Judge: Joe Hardy
3. Appellant(s): Justin Ordell Langford
Counsel:

Justin Ordell Langford #1159546

1200 Prison Rd.
Lovelock, NV 89419

4. Respondent (s): Warden Renee Baker
Counsel:
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155

A-18-784811-W

1-
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: November 19, 2018
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 13 day of February 2019.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Ordell Langford

A-18-784811-W -2-
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Electronically Filed
3/11/2019 11:20 AM
Steven D. Grierson
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ | CASE NO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, _
#2748452 DEPTNO: XV

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

THIS CAUSE having presented before the Honorable JOE HARDY, District Judge, on

the 28th day of February, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through JACOB VILLANI, Chief Deputy District Attorney; and having
considered the matter, including briefs, transcripts, " " and documents on
file herein, the Court makes the following Findings of Fact and Conclusions of Law:

7

/ [ voluntary Dismissal Xl summary Judgment
[ tnvoluntary Dismissal Ll stipulated Judgment
// [ stipuiated Dismissal L) Default Judgment
[ Motion to Dismiss by Deft{s) [ Judgment of Arblteation

W:A20142014RS00M01\14FS0001-FFCO-(LANGFORD_JUSTIN_01_28_2019)-001.DOCX

Case Number: A-18-784811-W

163




L= e v, - VS N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hercinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”),
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify”), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2
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6n Oct‘ober 10, 2017, Defendant ﬁ-led a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon ‘_chis Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to C(:;mpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction, The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. '

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the oraer was filed on December 29,
2017. '

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its

3
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Respon;e on tk.le next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of HabeasﬁCorpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING
DIRECT APPEAL
“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the
4
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1 [} case until rem-ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
2 || timely ﬁlin@g of a notice of appeal ‘divests the district court of jurisdiction to act and vésts
3 jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
4 || 55 (Nev. 2610) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
5 | (2006)). |
6 Onl3if a remittitur will return jurisdiction from an appellate court of competent
7 || jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgement has
8 || been remit’éed, the appellate court of compétent jurisdiction shall have no further jurisdiction
9 |[| ofthe appe:al or of the proceedings thereon, and all order which may be necessary to carry the
10 || judgement :into effect shall be made by the court to which the certificate is remitted.”). Until a |
11 | remittitur isi received, a district court lacks jurisdiction over a particular case. Buffington, 110
12 || Nev. at 126, 868 P.2d at 644.
13 Whiile a perfected appeal ordinarily “divests the district court of jurisdiction to act
14 | except with! regard to matters collateral to or independent from the appealed order, the district
15 || court neve[;'theless retains a limited jurisdiction to ... direct briefing on the motion, hold a
| 16 || hearing rcg!arding the motion, and enter an order denying the motion, but lacks jurisdiction to
17 || enter an orciier granting such a motion. ... ’f however, “the district court does have jurisdiction
i 18 || todeny sucih requests.” Foster v. Dingwall, 126 Nev. 49, 5253, 228 P.3d 453, 455-56 (2010)
19 || (emphasis in original).
20 In tﬁe instant case, Defendant filed two notices of appeal on May 7, 2018, and October
‘ 21 | 22, 2018. ’!l"hese are now consolidated appeals under Nevada Supreme Court case numbers
22 || 75825 and!76075. Both of these appeals remain outstanding. Therefore, thesc appeals are
23 | pending, and no remittitur has been issued. Accordingly, the instant petition is technically
24 || premature but raises issues which can be entertained on the merits and denied.
25 | // |
26 || /
27 7
28 || /
3
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. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ugreme Court issues its remuttitur. For the gurgoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34.726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

(2001). As per the language of the statute, the one-ycar time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 ch.. 225,231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default mies to post-
conviction habeas petitions is mandatory," noting: |
/
H

6
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

1d. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State." Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v, State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/

/
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The Ne‘vada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.,

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be

8.
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unduly 'prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959—60, 860 P.2d 710, 715-16 (1993); Phelps’v. Nevada
Dep’t of Prisons, 104 Nev. 636, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).
A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhaway v, State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,
any delay' in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

b~
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petitiorfef demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him

absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, *9-10, citing

Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency." Mitchell v. State, 122 Nev. 1269,
1273-74, 149 P.3d 33, 36 (20006). |

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence whicﬁ cannot be used to support a claim that a
fundamental miscarriage of justice will occur if thé petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be dented.
1
/
/
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and is, I&l\lIED

Winok POE WAL -

L
DATED this_ B day of &ebmmess 2019,

STEVEN B. WOLFSON :
Clark County District Attorney
Nevada Bar #001565

BY

hjc/SVU

YALOB VILLANI
ief Deputy District Attorney
Nevada Bar #011732
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Electronically Filed
3/M3/2019 3:54 PM
Steven D. Grierson

CLERK OF THE COU
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
JAMES R. SWEETIN
Chief D%)uty District Attorney
Nevada Bar #005144
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs- CASE NO: A-18-784811-W
C-14-296556-1

g%"g%lZODELL LANGFORD, DEPTNO: XV

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION
TO STRIKE STATE’S RESPONSE

DATE OF HEARING: APRIL 3, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in this State's Response to Defendant’s Motion to
Strike State’s Response.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
//
//
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant’™) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 -
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1).
On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

Jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence,
Motion for Sentence Reduction, Motion for Production of Documents, Papers, Pleadings, and
Tangible Property of Defendant, a Motion for Transcripts at the State’s Expense and
Memorandum of Point and Authorities in Support of Request for Transcripts at State’s
Expense, a Motion to Obtain a Copy of a Sealed Record, and a Motion to Withdraw Counsel.
The State filed its Response to Defendant’s Motion to Modify And/Or Correct Sentence and
Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a

2
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Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls

on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

3
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018,

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018,

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction™ claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018,

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct [llegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus (Post-
Conviction). The State responded on January 17,2019, On January 22, 2019, Defendant filed
the instant Motion to Strike State’s Response [to Defendant’s Petition].

On January 28, 2019, Defendant’s Petition for Writ of Habeas Corpus was denied. On
February 12, 2019, Defendant appealed the denial of his Petition for Writ of Habeas Corpus.

The State responds to Defendant’s Motion to Strike State’s Response [to Defendant’s

Petition] herein.

4
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ARGUMENT
DEFENDANT’S MOTION IS MOOT

The question of mootness is one of justiciability. Personhood Nevada v. Bristol, 126
Nev. 599, 602, 245 P.3d 572, 574 (2010). This court's duty is not to render advisory opinions
but, rather, to resolve actual controversies by an enforceable judgment. NCAA v. University

of Nevada, 97 Nev. 56, 57, 624 P.2d 10, 10 (1981). Thus, a controversy must be present

through all stages of the proceeding, See Arizonans for Official English v. Arizona, 520 U.S.
43, 67, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997); Lewis v. Continental Bank Corp., 494 U.S.
472, 476-78, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990), and even though a case may present a

live controversy at its beginning, subsequent events may render the case moot. University Sys.
v. Nevadans for Sound Gov't, 120 Nev. 712, 720, 100 P.3d 179, 186 (2004); Wedekind v. Bell
26 Nev. 395, 413-15, 69 P. 612, 613-14 (1902).

Here, Defendant complains that the State did not respond to his November 19, 2018,

“Affidavit of Writ of Habeas Corpus™ with a counter affidavit, and requests to strike the State’s
Response. Motion at 2. This argument is moot.

The State responded to Defendant’s writ on January 17, 2019. Subsequently, the court
denied Defendant’s petition on January 28, 2019 and Defendant filed a Notice of Appeal on
February 12, 2019. No counter affidavit was required beyond the State’s response, and the
court has already denied Defendant’s petition. Therefore, Defendant’s motion is moot.

As such, this Court should find that Defendant’s Motion is moot and deny Defendant’s
Motion to Strike the State’s response.

1/
1/
1/
//
//
1/
//
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CONCLUSION

For all the foregoing, the State respectfully requests that Defendant's Motion to Strike
the State’s Response be DENIED.
DATED this 13th day of March, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 13th day of
MARCH, 2019, to:

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY _/sf HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit

hje/SVU
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Electronically Filed
3M4/2019 2:11 PM
Steven D. Grierson

CLERK OF THE COU,

DISTRICT COURT
CLARK COUNTY, NEVADA
JUSTIN LANGFORD,
Case No: A-18-784811-W
Petitioner,
Dept No: XV
vSs.

WARDEN RENEE BAKER; ET AL,

NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 11, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. IT you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on March 14, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 14 day of March 2019, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

1 The United States mail addressed as follows:

Justin Langford # 1159546
1200 Prison Rd.
Lovelock, NV 89419

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-18-784811-W
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Electronically Filed
3/11/2019 11:20 AM
Steven D. Grierson

. s &l e e AW CLERK OF THECOUEé
FFCO ) AT

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ | CASE NO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, _
#2748452 DEPTNO: XV

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

THIS CAUSE having presented before the Honorable JOE HARDY, District Judge, on

the 28th day of February, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through JACOB VILLANI, Chief Deputy District Attorney; and having
considered the matter, including briefs, transcripts, " " and documents on
file herein, the Court makes the following Findings of Fact and Conclusions of Law:

7

/ [ voluntary Dismissal Xl summary Judgment
[ tnvoluntary Dismissal Ll stipulated Judgment
// [ stipuiated Dismissal L) Default Judgment
[ Motion to Dismiss by Deft{s) [ Judgment of Arblteation

W:A20142014RS00M01\14FS0001-FFCO-(LANGFORD_JUSTIN_01_28_2019)-001.DOCX

Case Number: A-18-784811-W
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PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hercinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”),
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify”), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2
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6n Oct‘ober 10, 2017, Defendant ﬁ-led a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon ‘_chis Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to C(:;mpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction, The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. '

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the oraer was filed on December 29,
2017. '

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its

3
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Respon;e on tk.le next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of HabeasﬁCorpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING
DIRECT APPEAL
“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the
4
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1 [} case until rem-ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
2 || timely ﬁlin@g of a notice of appeal ‘divests the district court of jurisdiction to act and vésts
3 jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
4 || 55 (Nev. 2610) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
5 | (2006)). |
6 Onl3if a remittitur will return jurisdiction from an appellate court of competent
7 || jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgement has
8 || been remit’éed, the appellate court of compétent jurisdiction shall have no further jurisdiction
9 |[| ofthe appe:al or of the proceedings thereon, and all order which may be necessary to carry the
10 || judgement :into effect shall be made by the court to which the certificate is remitted.”). Until a |
11 | remittitur isi received, a district court lacks jurisdiction over a particular case. Buffington, 110
12 || Nev. at 126, 868 P.2d at 644.
13 Whiile a perfected appeal ordinarily “divests the district court of jurisdiction to act
14 | except with! regard to matters collateral to or independent from the appealed order, the district
15 || court neve[;'theless retains a limited jurisdiction to ... direct briefing on the motion, hold a
| 16 || hearing rcg!arding the motion, and enter an order denying the motion, but lacks jurisdiction to
17 || enter an orciier granting such a motion. ... ’f however, “the district court does have jurisdiction
i 18 || todeny sucih requests.” Foster v. Dingwall, 126 Nev. 49, 5253, 228 P.3d 453, 455-56 (2010)
19 || (emphasis in original).
20 In tﬁe instant case, Defendant filed two notices of appeal on May 7, 2018, and October
‘ 21 | 22, 2018. ’!l"hese are now consolidated appeals under Nevada Supreme Court case numbers
22 || 75825 and!76075. Both of these appeals remain outstanding. Therefore, thesc appeals are
23 | pending, and no remittitur has been issued. Accordingly, the instant petition is technically
24 || premature but raises issues which can be entertained on the merits and denied.
25 | // |
26 || /
27 7
28 || /
3
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. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ugreme Court issues its remuttitur. For the gurgoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34.726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

(2001). As per the language of the statute, the one-ycar time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 ch.. 225,231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default mies to post-
conviction habeas petitions is mandatory," noting: |
/
H

6
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

1d. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State." Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v, State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/

/

7
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The Ne‘vada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.,

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be

8.
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unduly 'prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959—60, 860 P.2d 710, 715-16 (1993); Phelps’v. Nevada
Dep’t of Prisons, 104 Nev. 636, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).
A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhaway v, State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,
any delay' in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

b~
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petitiorfef demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him

absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, *9-10, citing

Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency." Mitchell v. State, 122 Nev. 1269,
1273-74, 149 P.3d 33, 36 (20006). |

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence whicﬁ cannot be used to support a claim that a
fundamental miscarriage of justice will occur if thé petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be dented.
1
/
/
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and is, I&l\lIED

Winok POE WAL -

L
DATED this_ B day of &ebmmess 2019,

STEVEN B. WOLFSON :
Clark County District Attorney
Nevada Bar #001565

BY

hjc/SVU

YALOB VILLANI
ief Deputy District Attorney
Nevada Bar #011732

11
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A-18-784811-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 28, 2019
A-18-784811-W Justin Langford, Plaintiff(s)
VS.

Warden Renee Baker, Defendant(s)

January 28, 2019 9:00 AM Petition for Writ of Habeas
Corpus

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D

COURT CLERK: Kristin Duncan
Dara Yorke

RECORDER: Matt Yarbrough
REPORTER:

PARTIES
PRESENT: Villani, Jacob J. Attorney

JOURNAL ENTRIES
- Court indicated it had reviewed Plaintiff's Petition for Writ Of Habeas Corpus, as well as the State's
Response. Finding that oral argument was not necessary due to its review of the pleadings, COURT
ORDERED, Petition DENIED WITHOUT PREJUDICE for all of the reasons set forth in the State s
response. Court indicated the State was to prepare the order, including the reasons from the response

and submit it directly to the Court.

CLERK'S NOTE: A copy of this minute order was mailed to the Petitioner Justin Langford (1159546)
Lovelock Correctional Center 1200 Prison Road Lovelock, NV 89419.// 1-30-19/ dy

PRINT DATE: 04/05/2019 Page1of3 Minutes Date:  January 28, 2019
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A-18-784811-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 25, 2019
A-18-784811-W Justin Langford, Plaintiff(s)
VS.

Warden Renee Baker, Defendant(s)

February 25, 2019 9:00 AM Motion to Strike

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Kristin Duncan

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court noted that it was unclear whether the District Attorneys' Office was properly served with
the instant Motion, as there was no response to said Motion, and a District Attorney had not
appeared in open court. COURT ORDERED the instant Motion was hereby CONTINUED, and the
Court would provide electronic service of said Motion to the District Attorneys' Office. COURT
FURTHER ORDERED, the Opposition to the instant Motion would be DUE BY March 18, 2019, and
any Reply would be DUE BY March 25, 2019.

CONTINUED TO: 4/3/19 9:00 AM

CLERK'S NOTE: A copy of this minute order, along with a copy of the Motion to Strike State's
Response (Telephonic Hearing), was e-mailed to: James R. Sweetin, DDA
[james.sweetin@clarkcountyda.com] and Jacob Villani, DDA [jacob.villani@clarkcountyda.com]. A
copy of this minute order was mailed to: Justin Langford #1159546 [Lovelock Correctional Center
1200 Prison Road Lovelock, NV 89149]. (KD 2/27/19)

PRINT DATE: 04/05/2019 Page2 of 3 Minutes Date:  January 28, 2019
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A-18-784811-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES April 03, 2019

A-18-784811-W Justin Langford, Plaintiff(s)
VS.
Warden Renee Baker, Defendant(s)

April 03, 2019 9:00 AM Motion to Strike

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Kristin Duncan

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Given the filing of the Judicial Notice, COURT ORDERED the instant Motion was hereby
VACATED as MOOT.

PRINT DATE: 04/05/2019 Page 3 of 3 Minutes Date:  January 28, 2019
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated March 20, 2019, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 197.

JUSTIN ODELL LANGFORD,
Plaintiff(s), Case No: A-18-784811-W
Dept. No: XV
Vvs.
WARDEN RENEE BAKER,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 5 day-of April 2019.

Steven D. Grierson, Clerk of the Court

AW\»W

Heather Ungermann, Deputy Clerk




IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Apr 05 2019 12:33 p.m.
Elizabeth A. Brown
JUSTIN ODELL LANGFORD, Clerk of Supreme Court

Appellant(s), Case No: A-18-784811-W

Docket No: 78144
VS.

RENEE BAKER, WARDEN,
Respondent(s),

RECORD ON APPEAL

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
JUSTIN LANGFORD #1159546, STEVEN B. WOLFSON,
PROPER PERSON DISTRICT ATTORNEY

1200 PRISON RD. 200 LEWIS AVE.

LOVELOCK, NV 89419 LAS VEGAS, NV 89155-2212

Docket 78144 Document 2019-14897



A-18-784811-W

VOL

DATE

11/19/2018

02/13/2019
04/05/2019
04/05/2019
03/11/2019
12/10/2018
(03/14/2019
12/10/2018

01/22/2019

02/12/2019

03/14/2019

11/29/2018

03/13/2019

01/17/2019

Justin Langford, Plaintiff(s)
vs.
Warden Renee Baker, Defendant (s)

I NDEJX

PLEADING

AFFIDAVIT OF WRIT OF HABEAS CORPUS NRS CHAP. 34 ET
SEQ FRE 201 NRS CHAP 47 ET SEQ. NRCIVP 8(A)

CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF RECORD
DISTRICT COURT MINUTES

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
JUDICIAL NOTICE

JUDICIAL NOTICE

MOTION FOR CONTINUANCE

MOTION TO STRIKE STATES RESPONSE (TELEPHONIC
HEARING )

NOTICE OF APPEAL

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

STATE'S RESPONSE TO DEFENDANT'S MOTION TO STRIKE
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Comments about the petitioner. The. petitinner vaes
) )

the term “M\e.gec’ VI.‘L*;M“ ihstead a¥ “\lfc"h‘m‘ da to
the ’Facjr ““m ‘\'erm “Vfdim?’ Un&cr ‘Hn& NRS means

So0Meone. w‘w .SUH:Eer clu "l'o acrime Lul'\{c\\ H\-\ has

nojr Suﬂarea do +o acrime aammiH'erj Bg e
pe*'\ln‘anar- H.H.\b Trfu\'“\‘e:ﬂ'imans to ¥o|lowrpg 7 '

5,59 &F H.A. Testimang Day 3trial Afrached as

Exhibits 1,283,
Pauge 57 Lines-25 o
o, Al right. so goo--we talked aboist how - -w ell.
W \-\nppened wn the bedraom. Did anﬂ'“\in ‘ “hal)pm\ with

dontin c.u'fslndg; the !am_lramm ar ine difaren
area ¥ the house?

A Yes.
Q: \Wheee inthe heone did it happen?
A. SHower
Q.0kay. And where s the shower in ascr hoosel
A‘.-.T_n l\é_ t‘esh‘oom_
0.:.]-.5 there one shower. or more than one chowee?
A 0ne.
Q'How --what does "'\:\\a shower look likke®
A.',T_'Fs u'ﬁ'.\‘cmzl upr - -l+5 A lmu\‘\'ub w:’H\ G 5‘\o..u efr
nozzle,
Q- Does it have a cortain on it
A-Yes \
le\ f'ttj\'m\ '}e.ll me what I-\o\ppcﬂed in the shower.
A He would make me stand cver him while he
p\mﬁured h‘;m.'Se_l? ar he u)cwla_\ mcke me kneel
and be weold pleasure himsell.

Poae B4 Lines 1-25: - o
Q. Bkay. And when yoo wotld kneel in Yhe shower
and hed pleasore himsel) did angthing
happen?
W Yes.

12
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A He wosld ejacolate onts my tace. _

A: cight. And waocld the waPe_\- be foaning, or not
T’unmr\«:j?_

A Renning. , o

Q" And when he wovld dethet wevid he sui ansj"c\u‘ncj?.

A iHe ru.:'(lt‘c‘é“’ttl woeld Yell me ta stand cp and wash
mgﬁal? oty. '

A.0kay. And did goo stand epand wash gour;‘;r:.\¥ M7

N Yes
G.D-A \'\\u“' \f\appen ene }ime,af wmaore 'Hmh One "‘fme.?.

A More Hhan oae time. .

Q: Al\ r| \’\*, l“lt!‘\‘x\\ﬁl‘-I‘h\ L!i'n "D .5“413.«‘ (]3] LU'\L.' S
been ?dmi'H‘eJ as 3‘3,3‘3?&[“39‘10, okau?‘:}f? qau‘d{j
foek ot those ¥or me. pleasp_.

Do you recegnize whats in 3%,39,and 467

AMes.

U \hat do you fecognize. et Yo be?

A: Ban1r£:.cm

Q0kay. So varions Dfr_{'ures oF the hn“w.-:c.\n; s
thet Pain? ’

AYes.

Page 59 ]’-{nes 1;10: o -
Q%A right, And in Stabes 3% wihat ie Hhs?
i Tkeg‘ﬂww;, n es what is this
g:- Ql(aq, And is the curtain polled acrass the showee?
L ﬂvj
Q.50 1Fyou pull tback, then yoo can see the shower
and ge‘l’ in the shewer :
AMes.
L\‘.lt\.,}\u'{‘i'i m here?
. A‘ lowels and B.’.\W_Lﬂii_ls .
Q0Kay. Showing you Stete's 39, s thet o pil:\’ur*p- b |
thet an:i)bcurélopzh where the Yewels an.l_ Siui is?
RYes. _ _ ‘
a: Al ru.j‘lr\“ f\m} S\—lc_wh\g you State's '10) is that cise
‘.i\"\ \'\\c ‘ouu‘\rocm?.

Yes .
Ai\where inthe bathecom is thel?
AiThe shelves above the Yoilet!

13
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1
13
1
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15
16
17
18
1
20

23
A1
45

A6
L7

A8

DA IO, L b

Al

BTy Al v Tt poek some oF Whe ol Tt s 1
"sf'tﬂgoh the 5h9i3:5 "‘\f':::'i'lme "ﬁgi?ﬁ that was
L AES; |

Now) as Yoo con see Fram all that Testimang,
no where in Thet 5res)rlmamd did <he saly when
"HniS a\\ec‘]ec} ]nc{clen\' \\a Pe_necl a‘l c.l| Jfl'\l.\j ‘Hm@_
Fiest element s not meE.T‘he cecond element e

not met either cause HW. sagsae the ejaculate got
on her Yace arter Qe)t\\‘i'one_f C‘“eﬂe‘“ﬂ Sf‘a_‘l';hdea him=
Se,“' w\\ic_\n mecomns t\tme_njl‘ ﬂ\ree Wwas no)r me_\' edther
because the Yhe a\harge_ 56Y5 ru\:.\ninﬂ and/or
P\GL\Y\(A e.jacUic.jm onthe Sm‘A H.MWs “ac.e_,wijr\f\ the
wdent o ‘gmuainﬂiappcﬁ\“‘wj% | orcjrc.'hg-g‘ the lust,
assion, O sexval desired, cant do that! And as to
e Sorth element i being committed ootside, thats |
not met because ncedent c.l'e_ﬂech& hqppenecl |
i Yhe bathroom in Yhe peltijfioners home . So
H‘sa‘\’ A[c_\v:)( \’\QPPEV\ -ih pUL)\I‘C_I& (jou -ujcm‘l- to Cjc
¥ur“‘f\nex nTo the Je&.‘ nl“cion 0¥ _Lg_w_d_vﬁﬁ_:_ H* .Sal:,ié
cxpasure o‘; ihimate pc\(“\'s.“ hLike_Lj Yo be

chserved \m:, nenc_omsen‘\'mtj persons, NoW (:'jﬁ.i\f\q
\a% what WH. Scuj‘b on c\l \h,s)mm‘\'c_e,s_s\ne. was calle

back Yo these rooms Yeom the \tufng'tﬂoom‘ Nt
once dtcl .slae_ Yun uu'\‘ e ¥n:m¥ Aoor c;x Bt\r\e.
home Yo a neighloors home Yor help, thos she
uJas r.oma*?ng ‘o “\"n;_s al\e.gec\ ac:)t?w{'Lj.'

Se no we P te the details given o+
Pf‘e\iw\ ,ih r‘e,\a‘\;nﬂ +o 'Hm‘s C"\&l"j{z_. 'H\is would
be paje, 29 Lines 4-25 and Is d c‘wc} as

Y
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Exdubid W
Page_ 29 Lines 3-25 of Predim:

Q:0kay. Now Heather, 4id e ever have Yoo 4o mside
the Show ef.?- _
A Yes.
Cl'of)kt-uj« ﬂm] was Hr\c.* in Hne. pns'} year o hetore_
the ” past year? |
A:Bth.ore 'Hie_ Pué‘hﬂeab.
Qwles i aMler the Niesk Vime when yeo were
&l“c.ima’ e{al& ldﬁ(.n".‘f) old?

AYes.
(:Okay. Avd what~~whal happened with the

S"\OWCF(
ARe made me kneel ,,ancl he--come-ca-my Yace.

tY G\(agn And-~ '
MSLORO. T o 50 sorry.
BY MR, THUNELL

Q': CDU[C} gDU sy H\a"t che mole “';ma,“ea‘“ml?.

T m sorry.
A.Hd ma«le Me.kne.e\ aml ‘1-:‘*!_“0’(“1: on mtj&.‘-ac_e.

Q}Gkalj ’\mi lg]ien-f*u.-tlen Yoo Suld'Hr\a*‘) wl'm* o

Uou mean.

A e.\.rul\becl hes pr\\.'a'}es par{'.s vkl specm came
oot

naws ‘H’m{‘ con l’.w_ Seen, HA. ::'c:u_cl araum] agée 4

‘Hw\'\ 'Hﬁ:s haPPEned.\nlk{c\\ Means Hhe claire on the

C\ﬂo.rge, 5“\00]61 l’lau& lneen Juﬂe_ 11,‘100‘3 Yo

June 11,2010 bt thats wmot the DAO id.
" _ -
vy pm_‘iecu)mrj S\mu‘d be as 5pcc:¥fc. as

p()agible_ In da\i‘nea'}ing the dates and Yimes ot
abvse 6enses but we most acknowledge the

rea\i’rg of Yhe sitotions LU‘IE#"& qovay child vickims

ate. involved' . Slglen‘}ing v Keateh )3‘15 F.od at GA2.

15
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1

13
14

15
16
17
1¢
19
20

A3
A7
A5

26
L7

A8
AT

The Petitioner U;{’J'é_riﬂz.ﬁ'd;s.m;: hittle leewaq |
the date range <o add ayear to the Yeont and
back: dates makl‘ng iJ{ June 22,2008 1o June 22,
2EHB2011.The Pe‘}{)r ioner has demonstrated. ot
“\'rit.i\ wij(l\ ’H'\L '}EA‘\';mons Pl‘ﬁ.Sen‘{‘&A lni HH, “.H.‘S

mam Skaﬂ\aenCaon,Raaar Lang".\'nrr; anA ‘w& Memo.
ot Evidence in Suppo‘r*\’ A pa“'f'l’fon Jf"\c} 3
couldnt have happen and didnt happen as
Jr\\e DJ\O am] HH keep:s 5&3](\9-10\\“50-\_ V. 5-\'&‘\'6
653 N.E.2A 474, 419(Tad. 1998\ Carpus delect: consists
a‘ e 5\nawing o¥ “i\’r\\e_ OceLrtence J the
SPec'x;L Kind r.»k’ injory and L someohnes criminal
act s the cavse & Yhe ;nl\‘urldc

Tt \has been roled nod ch\l.l most lack o\\‘
consent be proven ot wmust be proven Le,gong\
a reasoneble dovkt even when the vickim is &

child and This 15 dve ts Nevada not aving a

N q
Se_')( "';n“ 5‘\'0\'\& xbf a}:se D¥ Cai‘\ﬁeh’}. ia Tl«m-nﬂ V. Ac]am.sl

1610 .5, Dist Lexis 10%“1\1‘?,‘1\\50“607\5%*
rtxe_rs *'o cma Lema\ei".ahc\ “amj e.ma\e p\ain\lﬂ

Wweludes a‘ emale cwld onder 1‘\” s ‘
W10 0.5 Diak Lexis 105317, “. e Sopreme

Conet ran sheked c[e.c.r\g.} v. - EVEry man s
'mﬁlapemlf_n“c ¥ all laws, execpt Yhose

pr’escrl\oeA B:ix}naswre..\\e. is not boound \mj aﬁg

mariotiona Y

ormed \33 s §n&\\.:x_mr\nenr\ wina sut

hia CDﬂSéw\)t.’Lf;g_r:l' en _\, Ne_gle"l N.C. 334,20 SENO

Whizh was never dene Erj Fe,'k“ancr.ﬁ ce. also.
Deed Geott v Qavoed, 60 U.S. 2.

1€
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See In re \alinship 397 US. 359,3¢4(i570)
holding that the Qouernnr:em\' most prove Cetery
‘;a.i( nece ssary 15 constitute Hhe crima“ beﬁondﬂa
Feasonable clouL‘i’.'.ie‘g g_lg:u_ US. v O'B rley i’SéO
LS. A4, ).l"[(lﬂiﬂ) cli:s'*l-hﬂUiLS‘\i“ﬂ% |‘3€.+wggf\ctel‘emen+$
o‘ a crime Lthel) most be Clwarc.)ec’ n an
‘IT\A fc:“ men‘[’ GY\A Pro\led “\‘0 a Jur be_cjahrl &

Tea 501\&‘3\.& JGL!H‘“ and CLESJa\‘l’enc;nggaajfar\s [+h4]
Can be Prcwecj '\'0 o angp_ c& Seh'+enc€f\6 bg G |
pre.Ponc‘e.r'ance_ & the evidence'’, The %M&QSE[P
“be ond-a-ren sonahle Aaula'\“ S'\’Ahc'amb app'fr.s in
both stete and Yederdl Proceeclfngs. See
Sollivan v. La. 569 0.5. 275,27801595). The standar
totects Yheee injrres-t.F\‘rs'}I ;% pro-‘-,ec-}g Hq,e,

de\ endant's \il:er-\lj intrect. See \nlinship 37 vs. ot
363.5econd 1+ Prc'iecl’s Yhe Ae“fendan‘l rom the
Stigma & conyiction. I Thied, Wt encsurages
Comn\uni'}g COW&;C:)énce in criminal law bu QIving
“Cancre:“e SU[DS‘"'C.nce_“ "‘0 ‘H\e presamp*}r& C}
nnscence. Td. In his concurring opinion,:}ub{u‘ce
Haclan noted ‘Hm‘\' e standard is \aunc\cé on
“a“unﬁaman{a\ Valoe Az"crmina-hm\ asr our
Scc;e."‘g Hmj( 3'\‘ 1€ Yar wolse '\‘o t:ow\lfc;'l‘ an innocpn+

hncan.'\'\\an Ys leta guiHld man 3::.‘”3;:.“_'[4- a+ 31X

(Herlan 3, Conco rr—ing\.

The \ourc\en o"ﬁép(‘.ﬁa\‘ Canfsi‘?}( n\"-huo pqr‘-\s'.
the ‘:wrden o&r Pf‘o:lug-‘ion ancl the bocden a&"
\)er:ansfon.TLa par“né beaoir\q the borden o'.D

ipro«)r.:c‘u‘ar\ most proo\u:;.e enoog\\ evidence Yo a[[aw

17
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a Rackt&inder 4o detecmine Yhal the Yacd in
quus!ﬁun sccorred. The party who Ficck p\e.mis the

existence a‘ a Yeek not \fe:\’ N iss0e Usual-15 ha <
Yhe borden o productisn, bot the burden can ehitt
Yeom ane pc\r‘hd Yo another. T} a paf'lr% Yails +o
Sostain 1\'5 horden ok Pt‘.ac\uc"'n\nn’-“f\a"’ par\-rj- 15
sobrect Yo an adverse ru|5n3 by the court. For
-\‘(\5',('4':1rw.c-:e.| 'H\Q_ Pt‘aﬁecu'\'fon hae 'Hne. burden o"
pt'cc\uc:“c'(\ On every element &% Hhe oW} ense
CL&#QQE]-T" “\a cac\!?_rt\men'\' x'a;\f, "(& pruauae_
SU\XI&M% evideace Soe any 9lemen‘)[,n\pfe‘mj not
Brfnaihq Yhe &QL‘\ Yo quu&"\'\\e_ buﬂaa may Aicect q
Verdict in ““«e Aexem)an'\‘s Novor. G oo qr*ne_r‘alltj
LaFave Criminal Law SLEI5H, ed. 206 N\Lormick,
Evidence 38 336-34Hh ed. 2000). |

-n‘le par"td\‘aetxring the burden e‘ pcrsuas'nan mus-t

Con\lihr;e_ “'w. ar_"."hmlpt— H\a“' a 3\m\rzx n 18508 S‘\au'.r‘

Ihe decided o cectain way. See lALLiL.L‘i‘m? 0.5 o 3H.

The Doe Process Clanse P\aLes e the

prosecution the borden oY persvasion ¥or every
element o Ahe arime CLQrtapclianz\ enly w rare
Circomstances does the borden s\m‘\rl- bo the
C\.eﬁtndan’\’. hmj SL]m(fnCJ-c\t the hurden sl;' Persvasion
Mua“\ wQ‘n\sltanl cOns’t:-‘ru)n‘ann\ Scru+in9. |

All In\;au-ma‘stfon discpeased WP0G. Per"rafn Yo
‘Hne_ h&!.“‘ +c; LDUH+5 a '\'pr "ans wacln af e. Le_aal

InnDCQﬂCE anab Aga}ns“ ’“\9_ wrziﬂkf c§F e.vfr;‘enre.
# T contrast Yo contlicking av(c\amu-_,]nsunicjencg

| I &vizlence 0ccors where Hhe orosecotion has

15

18




Z2EbES oo L

SR Bk

o
K&

2%
~<J O

SO P
—Qo<xR

ha{‘ Pf‘DC\UceLx a M:\r\:\iw_im ‘\'lﬁ(‘&h\r\ou AS' e_\u’Ae_v\ce,
vpon which o connchian may he baSe(l, even £
soch avidence were helieved by Hhe Ju'rﬂ. See
Sate v. Porcell, 116 Nev. 1389, 447 P14 Y76, 116
New Adv. Rep. 172, 1499 New. Lexis 169(Nev. 1564,
i

il

l

/il

i

i

i/

/

/

i

i

i

s

i/

4

/"

i

I

i

4

11

19




b
o

—
JL%

[

QIO RF9 L 9
‘0RO T RO Ry ek

O 0 w7 L o

LS. CONST. AME '

did on or ba’\'u.tee_h Juae 12,2007 gnel _
meu 'rg’ 11, 2014 then an::l Pasre .u_n'ﬁu“ij ,\au}c”ﬁ,
inlawty Ig, and Yelonicusly commit o lewd o~
lascivions act vpon or wibh Yhe bsdy.or any
pa_r-'r of member theroat, a chitd, Yo b WM. 54id
child be.l'ng umlar‘_ Hhe Gge _a§c Yourteen eae‘s,lﬁ:j
(‘uiu.b{'ng and/or P\at;“ﬁ cJacu'la"e &N ‘:{\g said L.
HWs Yace,uwilh e intent o arousing appealing
+o,0f‘ gra‘*‘i‘?ging 'H'\t ]us"', pas,sft:-a'\sl Of Sevira

desicos o said Deﬁ’endan‘},or said child.

L.E&mmﬁi)‘ﬂr;m:ﬂal act a!; sexval inc‘er_e-"\qj commited
" pulnifc. Ev:paf,ure a‘; inkimate Pm-'i's Yo the purpose o
arousé"m:'j or 3ra'|,‘a"§|ji‘ng the sexval desive a!.: Yhe acker [ or alF
any D‘H\er pe_r::an‘ when .‘A%f')b‘ﬁl\ exXposure is li'lfelg to be
dasecved bﬂ non cnnstn,\[ng persons wha a.wwu be

ateonted. See. N.1.6.A. 2¢:24-4, TNDECENT EXPOSURE is

semetimes 5L\,r\anqmmﬁ with lewdness bot most ai*en

15 can.ﬁicle}"ed 1o be nucli}g n pul:\a‘cf. a \eseer oﬁense‘ |
and Pum‘_«,\-\a.ln]e. generc liu.j as a misdemeanat .. Lrest

a¥ deXinidion Omitted (Bm“'mm |aw Dfajrfﬂnm‘j "Hh Ed
ng. 319) |

This claim is also based on the same
in&row:.jt{an preﬁe.w*eci -SUPYa. n lr\m& Fac}u::.l
nnacence. c_\a(m) lus Exhibits 1-4 that are
atrached. See By Social Security
Disaboility decision saying Petitioner 1 ?’\ex&a\\tﬂ
Disaloled as od P\uc“u.sjt E.200% Ywis means intenk cont

be proven and NRS %400 was violated.

26
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id s o hebween Jore 22,2067 and Junvarg 21,2014 then and
’#1:; w.’iﬁuai:fgid‘;‘mbi{g G vary L1, v

u”ij,cm.f} Polonjockly commit o
lewd cv baseivices ack upon ad t.;‘-H- the bo: g, o ang parT o~
membor Yhersat,a child fo-w RN | 4aid Aild heing
vnder the age oF 14 years by Pla'c-j'n an_r.'“a-‘ p\ac.fnﬂ
L‘jﬁcujdhﬂ_ on 'H\e".‘ﬁmul— i Hls i.aci:f-;-'”\ ?{t\:‘, lt\\\'f-‘i:\' a‘t.:
areusing, dppealing ta, of gratitging the \ust, passions, o
Sexval E:ifif}sua deton ont, m9 53:1‘ child. P !

AGATNST THE[MANTEEST) IWETGHT OF THEl Fwidence - an
evfc,\el\'\';arﬂ ﬁ'-\'aru.lar-zl Pe_r*m}pr'mg “\:-_ Teiul coort a";’\"er

Verdict Yo order a new thal where the verdict H\auch

based on \rzgany su‘t\r{}:i'en{' evidence , appears in Hw_ ulew
oF Yhe Trial coort judge Yo be unsopported by the
sobstantial credible evidence.. [rest r:.t JP;\'[m"}i'on omcHed.

marrans Law ch‘-\’fanarg Mk ed Pgs 1-22)

M@'Cri‘mina\ ac:\ n?‘ K_xua\ 1ndec:znu$

cnmmi‘“ecl;n puHa'a.ExpGSur& ! ii\*\‘ma*é’ par*.& ‘:ar “\e
purpase ot arcu_-;.fng or gmh‘g-‘ng H\e sewa, desire a?

J”"le OC}OP [ar D\" ﬂi\tj .*3‘H\P_E‘ Pl‘.’f‘.‘i{)ﬂ) UJI\EH SUf.k

ex PDSU\‘E'. 19 llke‘(j ts be o‘hjerVec] l:..’, nanwn.ﬁewkna
ersons whs woold be a¥tranted.See NIS.A. 20-4.
INDECENT EXPOSURE 15 sometimes SynoNYmao 5 with

lewdness but most oten is considered Yo be nodiby in

pu\n\fr,'. u lesser aﬁénse_ and punfsl\alﬂc CJEi\era”_cd as o’
Misclemenne,r...[.i’e-f.'{‘ DS; Je‘;i‘nﬂ-ﬁm oo (Barran's Law
Dfdhmarrﬁ THh EA. P3 119).5ee \lnxorm.:.‘h‘an ;.H the
F&c.'*'l)al IV\V‘\OC.EV\CE, C‘&ivh as "H‘lfs claim 15 \E)a$¢ on

Same_ ArgUEW\e n‘\',

21
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US CONST. AVENDNV. V. V1 VT XY

The Fifth Amendment provides in relbvant-pact

presen"fmga‘ or inc]{r;“men‘\‘ o& Q Gram! jarg.ﬂU,S:

Const. Amed.Visee Ex parte Buin, 121 U0.5.7,12-13
(14%7) cles:ev\c]aw‘r can be ‘\‘riecl ¥m" 'lr&amo_u 5¢ Crime

The dupreme Coort has devined “intamous

T
i
3
L, .
5 “'No person shall be held Yo answer for o capi-]ml,
Glor cthecwise inYamans ceime, unless on «
7
3
9
i(l) on\g atter @ramJ Jury indictment.
Dlerimes” as those crimes “ )Un;skalo\e_ b‘d
13 .
14

15
16
17
1¢
19
20

33
8y
25

26
A7

A8
Al

\impriﬁmnnf\en\' in the PL’J’\‘!"}&VI'*{&W;‘ Mackin v. US. ,
I 0.5. 3‘1‘3’, 35“’0‘!‘55), Or \:)g “[mpr[&onMerr{' “:o:; &
teem o’x. Years at heed Vebor™ Fy par¥¢ \wilson 1Y
1.5, 417.9290935). The sentence Yhat Yhe Vow m]uq
impose. ,not the sentence actually mposed,
determines whethar grom\ '\\urﬂ indictment is
reqpived. See 105, v Mareland 254 .s. 433,44)
(1422, Becavse persons aonvfclred a? o“emse.s

puniz’:.\f\a\)\e. \Dij \‘mpt‘fsonmer& #ov" vv'\ore H\an one
ear may he Canxined N a pend}anjr iaf‘lj,

1% U.6.C. 840%3, any crime. puniﬁ\na\o\e_ in this

mannesr 15 \n&amauﬁ, Rule. Tia) o the Federal

Rules o% Criminal Procedore codities the

Supre.m&Cour‘Ps‘. injrerpre,\a"r ‘oN 6" lt"\é’._
Cons‘\'f“u’l’fona\ r&a\,u{remen’r ot an inAt‘a{Mer\jt“‘or

‘IH¥AMOU5 Crimes‘.“ k\\ o&?eﬂﬁc(a'\‘\(\e'f "Hﬂav\
crivningl contempt) must be prasecuted 133 an

22
22




1

indictvent &Y is \: vnishable’, (A hff decth| or
()b ‘\Mprfﬁonme,w\' Lor more '“\qv\ 1 year. Fen R,
Cazm . P. HaAESee. e.fﬂ..U 9. V. Cdaa‘:\maniqgl Fad

695, 659 0. 29(D.C. cir-1985) Most ot petitioners

f_l\arﬂes at arvest was 10 years minimuM,+h&
rest were 25 4o \i‘eﬁ‘go Pﬁ“\';'\'fane.R now Poses
Yhis a\yeshan to You were's the ind l‘(.“\’Me}\“'? No
equa\'s wronj\ﬂ here m prﬂson.

The state cant Grogue his does not appls o

them when i daes apply to them throvyh clavse 2
& the 0.5, Const Amend 6. That is the Supre_macﬂ
L\ause LuLfc[n 1s ap’)lfecj to the 5'}4."'9; ﬂnrouq]n

the 14+h ,\Mé_ml, ot Y. U.5. CGVI.S‘LTL-&SUPI’CMG:‘
states that federal law and the U.S. Const. are
\aw cs‘ H"‘le_ \anclj Yhat any stele law in cohH et _
wi‘H\ ‘H‘\e.m wust rj;elJ.Bm;]J:_&_aJszz\_Cap.ﬂs F.ad

L (B cie. 1962).
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U.S_CONST AMEND VY VL ¥ X7

The Eighth and Ninth Circoits have adopted a
Youepart test Yor cle’fe_rmimj the coerciveness of
lan Allen cl’\arge_.Th& covrt most lf.'l]'H\e_ xorm cﬁ Me
]ns'\rruc\[on; AW the |en43‘H1 ot deliberations
“;c\“awin({] Hﬂt’_ Af/en Cl‘large;(ﬂﬂ'\\& ‘hﬁ*al ‘}‘im& 6¥ :jurzd
delibecctions and () indicia of pressure an the
Jory. See LS v. Thomas 79t F.3d 939, 495(33h cin 2015),
LS v E[ggmgﬂ] 494 F1d g‘i_’), 90861 civ. 2007),

The pe\})rionerf;'jurg qD'i' the case handed
over to them on March 14,2016 sometime
ater lonch appoxizﬁemlnj which was aler dll
.CIO5E“QJ arguw‘.eh“rs. On March 16,2016 the.
Jury sent a Me ssage. saying reached an
agreement on 7 oot ot 1% and the o-Hn&f )
counts the :,UPLJ were. ‘\una on, Yhis was
cdmithed as courts Exhloit 33 and that is
cttached as Exhibit 5. Sometime. aMer Noon
the jurg got there response and that was in
the {\orm & an Mlen d\arﬁe, which was Hiled
as inatroction dNo. 3.

When 'H’lﬁJUP was given the Allen ckarge.
*ﬂ\ecj were +old Yhey were the best Peop[e For
Hhe jobo and 1old which ever you were voting,
||‘(\ Qo sl are on an Sf«.be_ uJJH-\ lc—;js Va'{'c’_.‘.i
You need to reconsider yoor vote and go

with the majorl")rﬂ.ﬂfﬁ bas(aqna told the

2
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jury yoor deliberations wont end unhl you reacl |
a unanamovs verdict on all counts,the Jory
went home sometime. citer Spm on March 16,200
dam\ came back sometime Mer Sam on March
17,2016 and reached a verdict appmxfﬂem\%
ip.mf 50 the jurg delberated maybe ansther
7 hovrs alter the Men Charﬂa‘Thn‘s all

wasb chr the. :\U”tl members said c]urfng Voive.
dire promf:‘:ecl nothing could make them C‘mnse,
Yheir minds once ‘Hr\uj made 1t up, 50 ‘qug

lied hecavse that verdict shovld have been
1 Hhe same. The :\urg wJas Compe[ec\ Bg the
13jcoort Yo change their minds. 0.5 v Robias on,

19455 vd 5, 436 3% (¥t civ. 1990 coercion w\nen,in
15 WA;X{EA Mlen ch.rae, lm\ga toice. aclMonfsked junj ,
.26 nzm{rmmri“a T‘ro (iie.lcl \'0 matar{‘\‘d \au)[ hever
17| addmonished majod’tg Yo consﬁer 3ie\c\in€l Yo
18 minority and gave ]Mpresf.{an lwna Jvrg was
19 onpatrictic.
QO A“e S;l‘“\ C:\VCU;“ \v\as S*a‘kecl “na‘\' & m::cliyie_c‘
21 Men r_\nm‘qe NUS\'-‘i) iv\c\uAe, 3\\1& remim_\e_r *\\\a\'
QQ: ho \oree Shoold me_\rp_\g, ocouiesce ‘wXne mayority
23 [essaspitionDack korm yrors Yaet they are
' 27 Taq:ﬂfez.\ Yo agree . (BAicect hoth m}o\“\\g and _
25 m\mcf.\\\-& i\)rors \e \reconsia\e.r Mier Yosi\'{ans’.(‘“
26wk advise Yhe yury Yok Yey are Ye only one s
27 [ws can decide Yae case. and{S)nsk ask Yhe
28 \Uflﬂ Yo consider Yhe external ﬁ\"fr_c—\s of Yhier

Q\Cf '\'(\DM-\\?\\S \D reach a Verc\ir_\‘. Qee U.5. v. Beka,

B o wot £

25
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e\ coort vislaYed Yaree o‘ Yve dhove S
the Men c\mﬂ&e. gien Yo his 'qujt)t\\is violates
?e)c'i\'\anem vighks. See US. v, Ha¥gg 5,729 F.ad
474, 190 cie. 2013) coercion when ydge gave
moadied Alen C_\nacge oot &a‘\\e*c\ \a aAmavx(s\n
‘)\)rors hc\' '\‘o g'w'e. Lp &eﬁ-&iecahﬁc_icn\'q\ous\g \\e\A

be-\'u_xs and ’(\xa‘\g(c.i\ure Yo reach a verdict was

er misaible.
/"
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TRINL COURT VIOLNTED FER.R.CRIM.P 2HIBY

S (0

Fen. R, Caam. P, ’.lL\(qur (JXQ&I\S&G pun{s\na\a\e_.
\m.j Aea'“q'. cuc\n Sl\Aa a\\owec] pla! mpet‘&mp‘\'org

c\m\.\cm&e Q;Y(c.r ncw\r_o.?'\*a\ c\‘(el\Ses ‘Juu\(q\wa“x\e_ b‘i

N

\w\priﬁav\mah* DX wmore Yhan A eav, svernment
n\cujeA Ll’ cmr\ rS(e_hAav\Jf &t fl,exanAaW\' 30(7\'\'\(.3
a\\ow eA 1&;24“ aXXenses \)Uﬂia.\nc.\&\e. \]3 _
‘\mprisavm\&w\cx A year or \r_ﬁ&,&ac\\ side allowed
3. The \ae:\ilﬁoners Yria\ coort violated Yhis
cole W Ywo wale:;,.l\' qave both sides 3
c\m“ange_f, 5o the Mirst visladion comes by
Wwan 6‘; %ivfnc& ‘H\a S\'a’\e "wo(’D wmer e Ct’\c;i\enQEs
Yhan a“cr\'\::c\ \lld \aw and s .Se‘com') violatian _
s *\\cét '\\( P_ronaous\li reduced \'\‘LE, pe\‘“’fonefs
a“a‘HeA amouh){ b(j ‘\'uJO -The pe\'\"\-iantr nevei
reed Yor Yoe state Yoo et more Yhen alotred
Yor Yhem See LS. v. Beunp 474 F.2J 555, 500-L1
(20d Cir 19%9) See also 1S, v Munoz 15 FAd 3% 318

nl (5“’\ CAv. 15151"[\.“:4. \s 4 \Iio\a“tibn ;?vgceAe.r&\
\ew and any stete \aw that cllows whet Yhe
Yeial courk did Yo petitinner s a vidletion >

the Supremecy Claose in Yae Gh Awendment.

Reood v. Sedeka Corp, 45 Fad H12(%h cie. 299€)

UnA:f QuPre_m&cid eo Aeliesed‘a\ \au; pfemn‘\"s ﬁ"f&..‘\& \aw
either \n% express Pi‘a\liﬁfon] \m." ;m?\l‘ca‘\'t‘aml or bﬂ CGA\E'L'I'
‘oe_')t ween X-eAera\ ahc‘ S\Zc.:\*e. \aw.

I
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(05E OF (ALK DNA THAT BAS NO SCTEN
VALIDATTON U.S CONST. AMEND.
VL VI XV

The vse. o this evidence renders the petikioners
briod ﬁa?‘:un&mmav\-\'a“a U‘n"a;r“ not on'lg becavse their s

scientilic Validation botalss doe Yo Yhe Yact nat all

cvi'denr;e, was cal\e,c)m\\mm ~‘c\ne_ a.“é.aer] Crime SCene,

these both vislated Yne pt‘_\f\(onafs doe process rngs.

Botin v Baker. 2015 v.5. Dist. Lexis 15214, The petitioner
has indoded fwe(2) ar{'ic\aﬁil\ﬂfcrasw?&. Wair
compairieon. NN Trump hdminiskeakion Kils Obama's
Fovensic Evidence Relialmlity E“af\s,‘c\ntse are
attadhed as Exhibids & 7 . The birst arbicle goes

onh *o '\'a“( a\ncu" \nuw many Pabplc have been .
convicted due todhis 4&.5')(1]1\:‘;] and haw the NAS Repor-\
'(‘aUhA\ld crd‘i:izec\ Hair ana\sﬁis Yor \gaking '
SC.\-\'_V\*&CC- \la\fﬂa‘\f{)m’l‘ﬂﬁs article also talks aboot houw
many 50 Xu.r have been o.c;‘cuall-.d nocent aaima which
shows how §’°‘“‘3 \'\m‘.s sfc’_s\'&ng 15, Vhese Arelicles
were prfn*ee\ in the 201€, danvary 15sve a‘t BT
Criminal \ega\ News., :

The Secenc\ article 30&5 on to \'alk &\uad’ how
Uhrt’,\fuu& haie ‘\'es{’[ng ,\’Ji'lPe.-mar\.('anA s\\og—-pf‘fﬂ‘\'
analysis and a m:,or;‘fis AQ not match the C)L‘)J’f'_c*f\}e
‘)res'\’ og sc.ie.n\'{‘}(c Va\i&(\'lj.:\:\ 5\«6w:3 those mcﬁHU
come out of Poli‘Ca A&par'\mm‘\' c:on“m[e& crime.
\aLﬁj.Th[s 5Low.s ju_‘s‘{"fc.a s no\' served \otj crime

A%
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A Lol Ccm\'.ro\.\ecl biﬂ po\(te a&par+mevt‘\'5.1{‘ jUJ‘F
shouts stades prE:ScaU“'af‘ does not cave either,

Tt was also stated in Belin v Belcor. 2015 0.5, DIsk.
Lexis 1921% DKk no. 1612 o 18-21 . Bk no. 169-1 o
?_S-lfﬂ“'\'\xeq also noted thad Weie ane\ldsis 15 hfa\n\tﬂ
sobiective 4nd Very Limited tn '&-‘z.u'm:s & \aefﬁa\, dble ko
iAen'\'C¥3 Mhe soorce ot a qiven hair or the race oF
e haics donor™

\l\“m‘\: “w; a\sb S\r\aw\.‘s \5 an a.c?cv\se. _aH'arvle_ﬂ
who dees not ﬂe": Meve swn “’65‘{'[“3 c)one on Yhis

\‘u?e & evidence ia Yroely .lnewtc\'{va. assistance. ox'
Deoonsel case -\\nzod are more than \i\(e\.ﬁ \c.“f-f\g an
innauzn": man aet comw‘c'{‘ecl ot ‘\n‘a\,'& -"r\nelj aoc lr_c: 'sm‘c.l
as is w\najr wlfmpper\e_@ n the pe.\:i'\'(omers' fase . See
i\'.ﬂ!.k&&llll.."—lbb 0.5. et 646104 5.C4. ').05.1;L;L\A$‘\;dd't \Y
Keane 139 €34 191(2nd cir. 2000 51ms . Livesag, 970
V.14 15F50L cir. 1991),
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The Yerm Pra\‘iw'\‘\n_c«r'a \«ac..-fng“ n Aie
contex relers e proceeding 'tuirrvm[_hd called a
”Pre_limi’nawg examinction, desceibed w Rule L.1¢a oF
the Federel Roles o Crimina Prcc_eJure.FeA.R‘.CrIm.R
B, See alse Fd R Crim P 5§ P\A\;fsartﬂ

lemM;‘“‘ea‘ﬁ No*a(l‘ﬁl\ﬂ.é-kg Ceim. V. heave sepera "e.

provisions &'or wtied appearance and Pre\iminm&
\\earina}u\“\augl\ both mag cecor in same
Frcc.eeclinc‘h-\\tﬁ raralb \mp?ens becavse it n\epr‘f\les
covnsel o oppor\unl‘"g to prepare Yor pre‘imiqarg
‘-\earincj.

Fed R.Ceim P. 5. 1(e) sen alens 1% 0.5.€. $30L66). A
the p‘te\im}narlj k&ar;nﬂl“na court determines

whether proba\e covse exists at the Yime o the
\aearlmi cather Yhan ot Yhe ‘hme osr arrest. This means
et i< not the Hime 1o add or r»noc‘iiq C[nanjps

A\' aml ou"\EJ\ r|‘l- nEPlJEA '\q l)e c)one_ SLauiJ he doae
Tn ligteict c.our‘\‘.P}-p_\?mfhart;, \\earing is to see :¥
'Hﬁe_re. 15 pf‘oh&‘ﬂ\a favse. “I'b con“\'inue u/n“nn Yhe
Case Aas: Llﬂcni"gect', ik no“- i'\' S\‘IDU,J no‘} lJe ma‘h‘;l‘?h
SO i‘}‘ con he boond over.lvecson N:D.,LI‘JQ F.Ld
qi9. 410 (4t ﬁ”}".\l\“‘m"‘ shoold have been done is
m the Pe{l‘l’fon cs case 15 Yhat Yhe case be
clfsmfﬁﬁecl ana r&.\&c} onder the proper c:lnarging.'i'a
hind a case over avter morlfxujing Yhem shows there

tns no{ enuuql\ evfsience &of "\\\e_ cl”\arnes as was .

36
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DATH OF QURORS NOT_DONE_PRAPERLY

}
U.S. CONST AMEND W VT VIl XTIV
Not an\tj s thisa 5-{-‘ru¢"ra.l error but its alse a
wrisdictional defect. As o sx-ra;ﬂ\n\' Yorword issve e court
had wo jurisd{c*n‘ou Yron Hhe brial court 1o Hhe Nevada
supreme Coort ta SFom Hhe '.\u.:]ﬂo_me.w" Dichrict Coord
Jodge Susan B dehason had wo Jorisdichion Yo i0sve any
Todgement,as there was done. May 10,201L, w the Eighidt,
Yodicial Disteict Coort.
Recause the state De.pu*l'g DA Michelle Jobe aad
Pe\{\'ione.rs eounsel Monfa\,uf;‘ R McNeill hed - c]mil, to
bring mootness Yo the courts attention Theve was an
shvizos LD(‘I!SP;I‘MI:’ between Yhe coorks Wicers.
Bed e% Vicense Comm'e v, Eats&orgr"[ﬂ.q U;S.ﬂi%,‘l"l{)
(1995 Arizonans For BFFicie) Ena}licl« v. Arizona,51c v.s.4Y,
£ (Mas1),
Fu: ‘her,'\n e.ra “\ue s On aln\!fooﬁ er;rm- “ua\' should i

have \oe,ew\ r&;aeg awn Aife.c‘l‘ ap pea‘fThfi LS"'ruc.\"f' a’.‘ erravr
comparh with Barcal v, Stake 15 134 1197, 1 Yoo lLe1s)
(Y oot Jfrec“'[ﬂ Yo 5 a _spi‘ac.ie_s oF common arfq\"n\
u T

Barral relied sa NRS 16.03005) and NRS 115.021 as a

Jby . .
"Va{ra dire 1asve where the. ;\cru was realyiretl Yo recieve
44 1Y L.
Yo theJodge or Coort Cleck. Shall * adminiskec an sabhar
a“‘lnr‘h\a'hur\ Yo the :)\Jra:-‘s sufos“:ﬁﬂ)c&.“g in-‘c‘nf_‘-aubwfng \mrm'.

Do you and zach o you solemnly sweer o aStirm
under pains and penalties oF perjury that you
will well and troely answer gl questions pot Yo
Beo Yeoching upon gour a\yu\i veakion s Yo Serve 4s
jerors in the case now pending betors Yais
courX so helo uou God ¥ nlevt’

3
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NRS 11070 reads as Yollows:
. %:'J'mﬁi\ as ‘-Lge"ur s cqanplc_":ul Ne ],,,]q ﬁr.\\,e_

qes clerk Sha .admlnl.s' er an gath e o trm‘.‘kan,
1o Yhe Jovers in Subsl'ah&iaUq the Yoillowing tormt

san @ sm O8N0 BA 5% & SN

Do qou and each ¥ v sclemnlyg swear that will well
an?*vﬂcl h—g \'L?f caae.;nmgu' pending e‘:&ore Yhis
cnqr\',anj‘a Woe verdict cender dm:o'ﬂl(nq 1. the
evidence gven, %o help Yoo yod.

NP\S ].'15111 0&“« o‘ Burorﬁ,rec\c\s a5 ‘?o\\ow.ﬁ:‘

hen the Jury has beea im aneled e coust shall
administer the Yalow ing Oatln’,

aafasa v nsa &dan vm Al o n

Do you and each Fyou Sb\u’v\nl\d Swear thal you will wiell and

truely bry Wiz case, now ?emiins betore thic covrtyand o
Yeoe verdick cender ac.cc-rlimq}r. e evidence given,so
LF.\P Hoo Ged.

NRS 0.025(0\) cead < as Yettows:

“Ghaall”? imposes & doty Yo ack.

NRS 16,0701 al\ows Yor Yoe oath Yo e sdministered \:-:; Yhe
nudees clevk ov Ywe ]uAae,\wu\- when gou look X \«lRSﬂS.-l:li ‘
whichis Yhe Octh o the Jurors W sags Yhe court SHALL
adainistor Ywe Octln. MRS 175:111 s {hea conkeolliag Statte

w\'\en \-’tcoMes *o.-i'\-\c jm‘ort. Oa-\—\\-“\'i_u.pra's m;h{ian al one

. ) . 9 . .
i5s an exclusion oF anather. Lealce A, ﬁ\a,sde_\h(.} Nev. HO

(el Golloway V. Trissd (43 M 13,26, 422 Pdd 13, 26

a1 Tw Yhis m«:\*e_rl with L‘Sha\\“\neing mancla‘\ar%.“'ﬂne_
Court? chall administer Ye oath, NRS0.025UMA) S0 as
You can see in Yhe statoYeXor the Jurar's Oath Yhere is no
Wacerts provisien Yor Yhe courtelerk Yoadminister the Gath,

*The Covt™ s \n\crpre)ceﬁ as Jr\m‘.\uclge,._(Sv_z
Generally WRS 1110355, only the coort can accept o plea ot
gui“g\.'ﬁ' Yhe covrt *“Never? adrministered the Guth The

covrt minute s Yor Mardh 2016 and Mardh 8,2616 snly

‘:Cll.j Y. “prospec‘\iuc pame\ 5warn’°, w]\a} Yhe minvtes

17
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dont show 15 who administeced Yhe cath and what Beth was
adwminisYeced. Msa there is no Transcripts on Yile Yor Yhese

two() days oe Yor March 16,2010, *[Tourt reflortecs are
requiced Yo record proceediags Verbatim, 14 U 5.0 575300
Lot the Yailire Yo do <o does not require a per se role ok
reversal United Stades v Dogle T4 £24 1440, 2441 (ot i),
Was there ever a constituted Torg? (and) did the \)r.oscecu-‘ar-
Aepu;\‘ij,and e Delense a“’ornc.ﬂ Mnhiqdue A Mcleill esq,
vislke the rules oF candor in Nevada RVC 14. RPC § 4@V
byarguing a mect casel In other words, ¥ Woe ury Yeiee
& Vack didnd Vet exist. Yheu covld not have Found the
essential elements ot e crime begond o reasonchle

doubt Jack son V. 5[;-r%inmﬂ% b.5. 30%, 314,99 S.ck. ML),

SRS } | ’
“emp\mﬁa‘s in Gruir‘ma\ Jeair S-\a’te.l'lD‘l Nev. 93,5(,%25 P1
57, 573(1441),

This woold alse bar the next S‘l:e_\‘) onder NRS 135.141
bhecavse \rb\e.".lu-.-ij wWay not Wave been qi\(en the Oath
\“‘blﬂ&t l‘d umlé;r S\cc.'tui'e.;rkfs nalw ioe_(.oma anur;.ﬁdfr_{'ﬁm r:..\ .

;SGUQ ahA ‘-raul tpaa the Cour{ NKCUW AN FRCIVP LO[hYS'-L\
As atalesin ﬂg;ﬂbm_\,Mnuﬁ e_cpardtd doesnt cach

onhl Jory i sworn™ 134 § ¢t 20700014\,
Te court cannch L\'\c.uohnae Hhe ‘lmns:.m'p\\, a4 \Y's deemed
cowrect.See Beacastein v. Sl-de_ﬁ‘lb P 3l disbeoz) and 178

P5A 2% U5 ¢ RIS ULS. v, f\nzﬁluna"ﬁb Fad L5232
(1963, Aoatine v, USA 756 ¥ 24 1942 1445 {4tk ol 194slUSR v

Hé\'\\manjﬁol] F.xd J.‘E(GJ‘).QGHHA a?r.i‘ﬂ‘i‘!; 5. v Zammiella
WL F24 12 M i 19700.Tn other woeda W5 Yhe law .}
the ca.se.ﬁglg. Ashe v, Swensein }5517 5. "L‘.\(.-.I'"l‘isj“i"l'ﬂl"l‘m\ with
aooreval Yeager v US 587 0.5, 116,125 5.0 23L601eas).
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FO L9390 85905
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So
=0

Plu;‘i-L; State nevew -rile.rl anﬂuﬁi\l oF Exccp+.‘mw;:M

aagin_ﬁ\' the '}ran_icrfph._] hiess W, Rgppaw\-f 59 WV 190,
1‘:?5). %7 p2d 5(1‘35‘”,;& the Pcu'l’ aPPeal and \niri} e.s;' v

Hoheas Capu:.(?as\' Cm1vic"z‘o't1\,kﬂcc\r\e:l as E\L\n;ia{“_'_is

leossd Minstes Yoom March 13,101C and page 10 b 11 &

the '}ramcri\‘r\,ﬁ Yeom Hhat Jaﬂ e Exhitids _ﬂ_&/_c']_,_m
When gou losk at the two 'Hne«d do nat match each
other, one or Yhe other 1s a Yelse docoment on -
Tle with Yhe coort. I8 Ake Yl Yranscriphs are.
xa\,se‘. ‘A’ means p&‘ti\'fohe'l‘f) a\irar_\'appea\ usa.s

bhase a&x o¥ xa\.sg clocumcn’\"s,
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MATTER JORISOTCTION

| y i i ¥
A\H]ﬂ arlf} D!; 3urisc!ir_ﬁi'ona! anlleg%e

By renc‘er‘;mﬂ a juc’aaman‘l‘l a covet '\ac_;wl\til 'll: ‘najr
expressly, debermines s yorisdiction over hoth Hhe
parhe_s and the Suhje.c.\' ma‘H'gr ilgﬂ_i_f;g_’[[‘_h_dg, A0S
Us 165, 17411, 89 &Cy 143193%).

A JUL' ement 15 void Qﬂwe_ coort renc‘ering
_3u:]34=_men‘\' lacked 3urisdic4fon.uﬂgﬂ_mg_m¢b_§l¢,m,
asa £ (87, GE1(Lst Cir 1'1‘{0)., and & void juaeew\en{f 1S
ane where the covrt did not have jurf';dfdian over
cobject matter or did nol have jorisdiction over the parties.
Roclt v, Re gl:{ L12Y Va. 91,95,353 SE 14 75(,7158(19%7,

A UOIJJUL‘gam;-.n'\ as c\\ d‘mgms\\e_d ira'ﬂ an eFronesns

ona-isj-trom ts li\'ca?\'i'on,-a c.o'mp'c.h. r\u“i‘l'ﬂ and withaut
leaal evéc‘\- Lobben v, Selective Serviee S: ‘15*5 Fid (M5,
L49(1st Cir. 2972). A void udgement 1s void euen prist to

reversal Malleuy v. Nerthern Fiv Narine laserance Ca‘i'l‘lf’

us 3941 st 140 (1920). Thos |, ne court can cavkc.r

juri-.clu‘&fan whete none evasted and no court can moke &

\lou‘l ?raceeAm3 Vel J e &
ﬂgﬂuo\t«;gi » ALY VS ], 1T SCr YRIAGLR IR

T\nera e.\ut,’c.s no '\'IME \uma} xo- (‘r_\mm(j a LLaHavxaQ on
:}Url.-;c.\tc.‘(tona\ tj\FOUhl Jed amm’tﬁ,\\aw_ heen Vacated

“\‘\\ir\'u[w‘l Years Mer \ne{ng ram\erec\.Sae_'. (cos bgj A,
Beadstreet Co. ML R 4930 Circert denied V15 Us 414,
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¢y SCr 1300, 10 Led 214 12 (1963), A uoirl‘juc\geme nt can be

c‘ml\enﬁecl S any coort.Dled gz.:.amg E]uiupl,b‘upr&,

emp\msis added

\:m—\g eriadiction and Su'h:‘e_c‘\- matter 104":.":‘{.\;1‘.\'\‘0311.

. fa‘\’;h;ec\ QnA \'\ne_ gbverhmen‘l' a¥‘ *\ke S\‘a“‘co‘ Nc\mcld. (T8 4 K1

Jostin OdeMl Lang‘;onl c|_\a||en.3@s the Yeial covats

Pt e

BTHE PARTIES

The pd’i‘h‘oner in this case Jostin Odell \.angs‘mrcl'.
Lanﬁ‘mw& was born ,\ugu.‘:{ 1.19%2.
The PlaintidY in Yaia case was STRTE OF NEVADA.

incorparction began with propesed deadt oF Yhe

Nevada Constiobion T was pot lbeore the -peap\e_ |
CX St\n& “e.\lacla T&fri‘\eﬁj "DT & TCL"_I\';L'C\*I\DV\ \lo“e..Upoa
a"tc‘“ﬂ 03;' e Ua’tinh,‘\\m_ Nevada Constitohion was

W c..u-rpo:‘a’faa\.

C.\_&ggm;nis_

HDqu:\l&i", s the Qollauinj arqumen\'s c\e.mans\'m{’f. ,‘n\e
Nevade Constitotion 1a void and, a5 a mattes a\. \g::u)i
lacks oll \egﬁl au{'hmri"hj-Subsectuen“ud,Hw_ inlcm-pam’n‘a.-.
& Yhe State a:‘ Nevada I\m:.cezl Cpna o Jowmgn‘{"}k\q““ﬂf@ﬁ‘"
\e_qn\.\g nonexistent ac o f\arhd.

3L
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The Nevada Conskitotion was Arc&\ex) by a

pame,\ z} ﬂ)&m‘e_ Chos.an blj ‘H\e, peop\e n? the Nﬁ\lada

Terr'\)(cnd-'n\e. Nevade Constitorion was “‘m.n dmﬂuﬂ
oY & conventinn thet culesmn went From 3u\5 L\,l%ﬂ‘—l Yo
]u\\d 1"—6,’1‘56% then pu‘}' Yo a vote 1a Se_p‘\'. i?L"l n
which & was vediied. Then the precident of the
United State , Macodam Lincoln, on Oct. 1, 186H4 bruug‘«f’f
The Te_nrl-\'urq ok Nevade ints the vnion. The dratters
0¥ Ye constitobion covld not Si‘mpltd impose their
?ropnsec‘ Q,ova_rnme,n'lt upon the ‘seoplecx N&\mcl&
without their con Se.‘r\‘\‘, GS ho fao'\f-ernw\enjf Yormeld
withort the will of Yhe people is \ea}‘\'{ma‘\&[S&t:Pr;e_amhle
to the Constitution o Yhe United Stakes).Yor Hhis
reasen, as a mattec oF legi)timac_tji“r\\e, Nevada
Constitution had 4o be radidied b.j the _?e.o\}le os' Nevada
‘or i\- ‘o Nave \.cga\ é‘\m&it\ﬂa o :

T 1864, Yhe Nevada Constidotion's rat Nicetion
Wwis P”"’ a vote. The \cga\ and contractoal cxue.s*ian
-Pabec\ Yo cach voler was not whether Ye Constidution
and csoue.rt\me.r\'\- Roemed Yheredt shovld ke imvosecl vpon
others, but whether Yhe voter appeoved oF such
ﬂo\)ernmcn'[' \-)Aeing imposet\ opdA himselt The voters

were not as'keA"o-r inS’t’anL‘tlw‘\e_l’\\er the Me\lgda Const,

an.A Qo\le_rnmem:t Skould be 1mpuaec‘ vpon \'\'\L peap\f, at
Ca\?\orn\'al Arizona or Utaw . The Nevade Joters had no

\e_ga\ sYanding Yo impose a government vpon the p e.op\L
ot Ca\#.nrhfa, Arizona or Dlaw . The ‘)e.op\& o Nevada had

37
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no legal Shnr\ing \-c, con\'mr_\ua“td bind Yhe people o¥

Cc.\it?.«,rnic., Aeizona or Ut Yo o rjmre_\rmaw\ ot of theie
own chossing. The people o Newada could only choose a
government Xor themselves. could only accept the teems
Cx \'\\e_ Ne\mr.\c. C.ons’ti\'ultimr\ *or )f\‘\e.m $¢\vg5.

Se Proper\lj! *he c"ue.c;\'ion put to the voters in 1964,
was whethee they themselves consented Yo become
lobjects to the incorporated government Ythat the
Nevada Constitution desceibed . The question put +o
Voters was wl\g_“\er '\'\\cj a{_ce_fl'\.'td Yhe Xarms o) Yhe
c_an’tmd,gor \'\w_ Ne.var_\a Ccmﬁ'k"cu{'l‘uu was a Cﬂh)ﬂ'ﬁa“'
clu;crlk‘)fns Hhe rfa\d‘.‘: ond dukies o} twol2) par‘\'fe.ﬁ ~the
people ot Neveda and its proposed goverament.The Voters
L‘Dulcl Dn‘lj acte \’\\P. \'umS (j§= “\f_ con‘\m;\' \‘-pr’

H\&MS&\U&G, m:lr or u-\-\ners.
_T_E;:Jd:;

‘n\eft is na recerd ax who voted w 1849 Rowever,

twomenN were Pru'm"\:-"v.—] ‘Efnm Vo*fna.ﬂu&,dnj wamen “u;nﬂ w the

Nevada Terrﬂ'org w 1864 Wud o ﬂnu‘ernmen"’ imPaﬁerl epon them
withat their consent or eonscltation. Blacks were nat
pern\}ﬂ'erl Yo \ra"re_.‘Thcﬂ'foa were }nValuw\‘arf|3 _SUj!ji:c_'l‘ccl Yo 4
gdum‘-ﬁmer\'} not Q-H.eir ot (‘;[r\dafs;ng The same 13 tree &
Netive Americans. lersons onder the uge oF consent were

nle c!r_!uclccl.
This lebt anlﬁ white males aver the age a\ consent

whao wiere a”oweh e l:'e.t;dﬁ '\"'\L CvJES’\':bt’\ D‘.' '\he “&‘Qd&

L onstkokions fn)ti&iua\'hn. As women comipose mose than
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19
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’;iH'g percenk oF any given popuL:\:"fanJ males weee a
minority. Given the low life-expectancy Yor people o% that
Yime; persons under 4he dge o eighteen(19) 1ike\3 composed
a \argc ?erceh‘l'nalb oF Yhe p'aPu'la:h?m and were also

excluded. With the. Voting .Suame,n“' Yorther narcowed by
the evelusion ot Native Ameccans and Blacks, the

Nevada Constitutioa wes ratified aaly by a 5ma|l,‘5ma"

minori}g ot Yhe Nevada population. 3
Further, i} is onknown how many o} e small minoeity o

the Pepuidibn-wli‘h males~wece prbl:ierlﬂ wormed oF the

Vole.. ["loremuer]o‘ ""t\d‘i&;h“ﬂ"ﬂ\e&' s not Kncwa hew ma ny %
Hem met the Vo{'ing cri'\’eriz.fijl- any existed,

Itis :‘ws;\:\e_, vader thewe ciccomatances, thet anly tenlio)
perc_e_n\ ot Yhe Nevada pepulation voted upon the |

Conckitutions I"a“’it .'uku.\.cﬁ Yot swal M\'na-m‘{'tj’ T\e,n.rllj hatt
COUH \-\n\te. \IO“EA &30“‘16“’ ra'\'i"ica{'q‘mr\. Sﬂ n '“\t, l‘mal
analgﬁfﬁ, o+ mvery well may have been thet rcucln'hj Live(s)

Qer‘CEn"r nx‘ e Ne.VaAL. ‘)opuia{inn, c.ompoaé‘cl e\c_c‘uai\!e_‘lj og‘
white malt&,\'ai'ad to e‘a\‘i‘rg Yoe Nevada Constitetion and
‘mpdSP_ & gnuernmeﬂ{' oF Yueic clc\oo‘;img vpan other white

mu\e_.': who \hﬂ'cf_\ dsm}nﬁ‘\' W’a“:"iaﬂ‘\'ioﬂju":oﬂ white males who
c‘.iA vmj( me.le Uo"til'\g Crl"\'cr‘fﬂ}upm\ women e.u‘.c.‘uc':] \mm
\IB{‘;nﬂ}UPa-'\ Blacks excluded Yrom vcd'-fns'l upon Netive

hmericons excluded Yeom vaﬁmgf,aad vpon persons Ungler the

e a‘ conaent who were. excluded 3rﬁmm \!a"“l’»:'tﬂ.

. v

A s mall ) Somall per r_e.n*usf_ uc‘.- e Nevade popula}u‘cm
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appmver_\ & n.gouarnmen’c and impo-..a(\ N uaw'.\liﬂs\fj Upoa &
larse_ MJ'ar;i'aqSuc,h G r:_-'\'&fch'\l\aa\ 15 V\d\' Atmecra'\'\'e_,i’t 3 na{'
Volid . Tt dces not meek Yne vesy basic wternational

shandards, TR Tienoay Cavkcr'\'\a_h been 0\(\1.:,\\9. woold have
tondemned the vole in the ,S{'rangeﬁ& terms,

As soch becavse the Conatitukion ot the Dnited States
SPeCES:ica\\g states Yhat ne qovernment ¥orned withost e
will &F Yhe pwp[L '5 \&3;+;mu’(q e qove.rnme.n* ari'g;m.*(nﬂ
Peam Yhe Nevoda Constitubion held no le.gf“‘llﬂ\q'\'a,
aU"(L\m-i'\'d.

B more 'mpor‘\'nn'“lji’c\w‘ small minaritu & whike males
tn M s codNied the canchdution anly bl au‘l’hoﬁ'\'n Yo
accect The derms 6% Yne conkecck Yor Yhemselves. e the
Nevada Constitotion seds Yeeth esntractoal Yerms beXween
the puople_ and e govg.rnm.t’.h\’, Nose rc..Jl‘;xjima soch a .
con'hrc.c\ cm:)ul an\-j ra‘\x'g ﬂr\rw ‘“\EM:S&\\IE—S,&LL&P* _-“\a
termis Yor Yhemselves. Jost as the most hasie leaal
principles probilnt Yhe people & l\\auac\d}:ro;g mﬁga.\g «
Constvtion and }mPosi'mj a govunnen'\' vpon the peapl.e, a‘
Lo.\lr.-crn?a, Arizonn cad Uah without Yheir consent  the
Same. Princt p\c,s pm}\ib?‘ « small group o veters Srom
‘lmpaﬁtwg & goy ecamenY vpon the vast maserty withoot thein
consenk or Consu\\:m*fu;\.“eg- held no \ega\ au‘nnori"}g Yo
rn‘\f‘n a constitution and IMpase & goﬁernmtn\‘ inva\Un‘\.'nzr[\Q
vpoa athers any more than Yhey had legal au'n\oufi'-}'g Yo
Validate o contract cnd make it hi‘rvlfng UpoRn others
wihout their consent or consoltakion.

Thu.i, \oH the most \-u m’amensml prinm‘p\.:s n‘ condract
law, the Nevada C.nns%;-\'ui(ion’ cotdie) vader the most

0
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Jub§o05 o‘ c.frcdms{‘awCe,‘: lag a sma" t’.ln"\'.-_ wﬁn\au‘}* \egal |

u‘l‘huri\'g Yo bhind c}sl‘hu:rs ar invalun‘l‘arf\ﬂ Wpase a

3dve.hh h\en+ upul\ c.‘*"lefﬁ, i5 “5'30”3 \Iofc\. AU\A wi“ul ‘an".
Nevad Conq¥74'u+|‘nn \IOMJ\“L& S'l’a*é a" \\‘e\mdd, as aa

incurparm\'pA e_n“i“nj, (G none;lfs'hwl'.

Nevada Constidobinn \oid as Contract

Petitioner Justin Lanfﬁurc‘i was netalive in 1509, He

did not ra'hts the Neveda Coh.t;{‘;'l(u‘\'fm\.ive.n as Sumfnﬂ hat a

select Xew white males in 18¢H4 pcs.ﬁes.‘,ctl He \awxul
Liujf\wri-‘g "'o &P?fo\u: G mn)rrac\' and i'mpo&rl l\'ﬁ c.oncli-h‘m‘\ﬁ

13 {upon the vast majari-\g ot Ye Nevada \)opuia-hon wi thoat

15,

19 heie Canﬁen'\"‘womu\,B‘a.—.k.ﬁ,k\a‘\'rue; Rmar[uw‘aj youa

e.op\c - Yheve r.xf.s’(s no ralmfona\c \-o( e_i\'anc}fng and

16 vt aunn‘-hd and permitting these select Yew while

17
18
19
20

A3
2
25

L7

2§
A

males Yo impose Yhe goverment ot their chassing
Ei\\lﬁ\ﬂﬁ"’ar;llj U posn all Xutere 3ene.r¢_\'.'on'ﬁ.- _,

Those select Yew white maoles in 1964 did nof have
ledal Eﬂumlincj Yoimpose a ¥u{7u:¢. ﬂou_mmeni' o% some
Unkenowa aom?a&fsn'm vpon Jushin Land‘.’bﬁ(}i also vaknown
and in the Yoture Those select Yew anly had the Yegal
5tanding Yo contractoilly bind Wemselves Yo « govezrmma_n{' 4
their .:\mu»,ina and incorporate Yo vole themaelves, Tn order

for 4hia court Yo C.al.’l“(cnci Jushin Lahﬁ‘:a:a\is con‘r'[m-_men* 15
lc.u.gu\, & oot determine the authoeity oF an
ananﬂmbus Se.«‘e_d\' sfau: tvom 1%&"4 te invﬂiun{'arfl\j
IMpase G %DUe.rl\Mcn* ,not m\\nj vpow cll Al Yaei¢ ‘P.\\ow
Nevadiang os their ’timf_,lnui.' ko iMpuse Q govcrnmuv" D‘&

1

41




BEB o won LW

13
14

—

15
16
17
18
19
20

A3
Ry
5

27
A8
A

tu‘{'uv‘& S'\'rangef‘; UPan [ majofi}g a\' hujture, S“"raﬂﬂzl’:j*“’oerPr.
Since the ‘i_\\e.g( himete and vndemocratic retdication of
e Nevada Conatitution in 1‘3&“!,\\..&'\' gtwera+u‘an s& SER.

whoe qave Heir consent to \:n:. mulul has di't.:j.Tl\e_l:l"

Cm'\\'rar.\'u&\ ﬁafe—éhﬂ!.h\' Yo a¢cep{' the ’te.rms p" H\t Nevada
Concbitition and Ne cule & W {nt_atgara\-u\ qovernment

CTM‘[T:J \:N:‘ it also died with 'er_m-The i'nc_arpora{?u'c;a o‘ the

State a‘ Mevada has never been venewed . Tn Suhscu‘tuu\:l'
5ene.r.:ch‘on.s &thee 1904, o Nevadion has given \e.gal
Can:‘:e.w{' Yo \Jr‘.b aov.-_rne& \)3 socha corPOra{‘h‘oh not has
anyone cmr_e.p'l'«:d Yhe Yerms nor 5$qwec|f¥\ne contract that
Yhe Mevada Constituotion cepresents There 1s no basis Yo
850Ming the cansent o% e Pepp\cl in ‘H‘;\e_‘“‘ CUN‘en'}
composition, and in pekinehe particolar, the petiticner, by
‘OL l“u[&d. |

ISAA[gg&i’ﬁ% Ag%um Ie_nig‘o‘t Implfeq‘ qu_\;ﬁn},

Theee ave Hhee e prine p[e arquwncn{'.s most ;:ammanlg pu'}
Yoeward Yo ;\usjtisﬂd Yhe existence o the inwrpora-l'cA Stake

& Neveda in ?er?.‘:\'bf‘['q*'-’f\'\c\“‘: i5,that once voted inko
evistence, Phe Gtete of Nevada covld exist Yorever. Al heeel®
areumen’ts are based upon an assertion thal Mhe pecple o
Nevada have iwltp\\‘t‘.i“us ﬂ?uan'“\dr consent bo be Su.laje.d'&

and thak *\\e% have 'mp\u‘c.ii(\ﬂ ar_r:e.?-h./\ Yhe h\'.ms cs‘ Hais
SUL)JQC.";OJ\ Yrovgh Yheir own actions.

EC!'E‘! N % ‘ axes

q92
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I‘*’ is ary u&c\‘\'\\ 1‘ \sﬂ pa%\ng ‘\'c\xes ptaple. have
lm?\tu‘:\b‘\' gtueu\ Yaeie LonSeu\‘\’ e bhe ruch by the State o‘:

Neva de and have acce ph.ﬂ Yoe teems ob subjection this

is not Yhe case. :

Taxes are not Voluntacy. 'Tmce_s are Levied upon pay belore
Puﬂc\m‘_t_\(s ever reach Yhe workers. Taves are \e.Uch vpon
purclmiea 300&5 b xo*e. consumer’ ever ‘\'ake. pO'Sse‘:Sm‘\ nt
e 300&5:. One 5 not provided the op-\\c.-\ of wot paying
Yaxess ,

This does not demanstrate e consend ot Yhe a“our.rnea.
L\S?c.r)rf vt represents jusk the spposite’The State of Nevada's
C\ppropt‘ic&ian & Yaves without consent demoastrates the
guuernme.h*‘s \'\nau.‘\.e.:lﬂe \'\'\A"c,i\’ *a\m:‘cfun were \.t}'" a4 a
\loluw\m-lj c\'(:\,\\ne people would eeluse bo pay and would
perm;‘% Yhe Sc\icr-nhf\eu)( Yo CD“RPSE.- So in ArAer Yo Pre.\len‘l’ thel -

peo‘h\e's \l'ﬂl,Ui\‘lerj rﬁja&{oh o} ﬂovernmen‘},\'\u Stute osf
Nevada exacts Yavation ‘\\nourj\n Yhe same method Used

L’S rm\)‘)ers GI\A *"éra&\'s nvu) .Sc.\’\vbl \yarz.!‘\r.\ul_]{es.

Moting

:Dc N &T%Uea ‘\\.a)t \mj Vﬂ‘ms, Paop\c \!\a.ve_ ln p\uu“ g\ue-\
Weie consent Yobe ruled byYhe Stake o Newoda and Yove

acr,a[r%e(‘ "(\w_ -\'e.rms ::g- \'\:u_s SU\O\\eLhon.ﬂhnﬁ K no-“ j\'_\ru’_

Lase. |
To begia, D\'\\'j a small pzrce,n\-asg or the papula*fm\ Votes.

n c.md"\;na, Yee Vow Yurnout For \[al-fnﬁ imp\ias the
re.jeu“\’im\,o" «3au¢rmmen‘\' \-:..5 e Vasit muj'mi“g r_x '\'\nf, popu\n‘l‘fm,

noce 0 Hhan the ballats oF o swall Pertcnjmsr; fmp\ie.s the

43

43



PEB 9swwvom £wp

The acr_tv‘k:mce; .'.5" %ove-me_ﬂ‘}.\-\au:we,r, even the act oF
\Iahn%]r-orl Yose who casta Lal\ohdoes,na\- implg consent o
be voled by His qovernment, '
Veters ave given opYions to choose onder what condibions
the gauewnmen*’ evi'sks. The vober 15 not given the op»l-u'an oF
cejecting government cs\rer‘ﬂg and entire\y theovyh the bealiot
hoX. The government dees not give soch an optian, |

A cape vichm who chosses Yor Yhe cape to oceur c‘nr;i'cklg end
an physically- painless as psssible--as opposed fo Slow and
tortous—cannct be said Fo have “im\)lfed consent 4 be rapec\. A
relaherj vickim who opts te cooperate with & robber ts lessen
the chances ot bloadched cannot be said Yo have ¢ :M\)\ftt‘l
consend’? Yo be rabbed Tn Yhe Some wayy Mevadiana who
vote inorder to Zn&\uenc.g e conditions a\— Neeic |
inuolun‘\'ara Su‘njec)rfon canna[ ha .‘mIJ o have QIVen impln—eA
consent 4o the aouer‘nm&n‘}‘; l'uudi\-ima-l-a rvle over Hhem,
'\'\u‘,lj ace simp\td aﬂmphﬂa to make invg\u;\‘\'arlj 5\rwend

) tto which they Wave been SUL)jca’}eJ boo e \’ass pair&u\ ‘

T4 16 argued Bt oy enbering the Yecribaricl boondaries
c‘r Ne uadu" pe op\e. have '\mp\ici'"'\g Si\/en Yhair con Sen‘\‘ te he
rulezl- ‘mj'\'\nf_ 5\‘@"‘:: at ‘\\zw\c\tx am.l \nave atte.‘]‘\'eA '\-\qe.-ierns
c§t Yhis sobyection. Thic (s net the case.

)

Tn s the \arjfr_ Wi, arﬂum&n‘\','}‘\\e ’D‘l’a'*c_ oY Nevada
\0»1.3 a&\'a\o\f‘:\\ah .\“(‘s au“‘lwrf{(j. Amione_ \'\w 5 [)N:-.(.ee.r.‘ing ih“‘a

’\'\nc \'f.rrt-)cor«fu‘l \:aur\&m'l“e.& C\.a;v\e_tl ‘og ‘H'\e. 5{'qu¢ 0‘. Ne_VaAG.
m..sam'hlﬂ iv\\:;r med 0\ Yhe Skute of Mevedas C.\afms Yo

-y
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-uu}'ka-.-f‘\a' 16 Yhus imP\ir_i-\\g consenting ko the qovermment's

J('trm!..

The State o} Mevada has laimed au“nmrﬂg and

juri.sdialt\‘gn, “aw-e_\.'tr. anyone can assert au;"]\m\'i'l’td and

jurfs:li‘c)dan Nyer an acea, buud one of e mi,“fans of

Ne.\l&AfanS can pmc‘aim “\cn—\ se‘veb Kfuj at Dueen ot—
Nevada. Guch a claim does not makce their auwl]wﬁru'mlq
|e3i"imn)re.. Pursvant Yo the Constitvlien o} the United -
Sketes. a'u“\ori#-ﬂ i O‘n\\j \ta(hmc"(e. when ik is Yormed
Yeom the will of Ahe aotrarnec\.k“ s .Si—amlarai anyon &
prodaiming Yhemselves King or Qoeen & Nevada woold be
validaked-~as would be Yhe State ¥ Nevada and s
conshitotion. which have not been cati¥red bu anu livina
Nevadian. |

It s afﬂved Yhat the S¥ade o Nevada made ks daim.

o‘ au“\orf-\td \ong aso.\-\owwer, the passage ot Hime
neither m:\'lam\'e.s nor enhances the \f_ameaca ox the

90\?8an¥5 Aaive Yo db*\nar;\a.'nw_ Paﬁ“uﬂie. o\\’ Yime is nq‘\‘

dedecmnalive Yo \cgf“'imacg_'[* could o\fuﬂa poq_‘.{\oly Mmean
hat this a\\e.aec\ State o} Nevada bas So'H'e_n away

m.iL a \Mw% bmhooz\cmenj( “or gm' ‘\'oo \ama,

Peldioner eontends this 74 the case.

This “established \'errﬁm—:f‘ argume_n'* Yo ju.s\'i\y, Yhe
State a‘%-\daw;\::.ltﬁ*fmui 's -ana'lecseus to the _
:W‘b{'lx-:ca)rfon usedbya scheel idarc\ bolly whe divest s
other c\n:\c‘ren & Yheir milk h\anca.SuaL a Bul\ﬂ ;:Dnl:entls
el Yoo other children Wnow he hes established his H"furv\,

and Yhey Bonw are aware of the pe naltiesdor .5'\‘eppin3 Yook

on ‘nf.s “%r?“, anc] ‘“’\erexare amdane. an-\'erfns (‘.Om.ien\'.‘z \'o

15

-
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w4 or her own robliery Dot sodh an araumuﬂ presupposes

thet each vickim agrees Yok Wee louily has the authority to
proclaim \ars tust tn the Niest place.

Tn Mee case ot the alleq ed ‘J\:a\-.- o Nevada Jhis isdearly
not Ve case N4 alrecdy described Yhe Gonshibubional basis o e
mLorpui‘u.\eA gou'erhmen‘\ i \ega\.\g Nold. Thos, any Pﬁr\'ﬂ Yo
enter the territorial boundaries claimed by soch an
‘\“eﬁi'-\rlmc.\:a gavt’.rnmen‘t cannct be presumed Yo au:,e.’ﬁ-
and recognize the goveramen\'s peima Yacie claim Yo its
Ui ®

Sn‘n\'x\uj \i‘\n‘nﬁ within the Yervitorial boetndaries claimed by an
11 i“aﬂ'\*'\m‘\’g power does not demonsteate a par'\’&‘i imp\iec‘
13 |eonsemt ba e roted Such a government rules net on Yhe

14 basis oF \e.giltimm.g and consent bt vpen Yosce and power. A
15 paop\.e. voled tader soch o basis are not citizens botb

16 Slaves.

IZI‘E-S —Oom-ao“amJ-wP}-

AL| The ralification o Ve Neveda Conshibokion was not valid,
2;); as a small W\fna'-‘i‘\ld hed wo legal fahuli*é'l-a impose a
33 Conshilution and government vpon others withoot consent. s
I' ;7 a confeacY with Adinesked Yetwms and devined rights and
A5 |dekies Sor oW peaple and ¥ee goveswmeut, it covld
;6 om\nj be \ain&ius upon Yhose whe cakiricd it Those men
L7 |were anonymovs, and they are tow Aea),\d.‘-\lnau'{-
28 f&ngu¢\i Yoie contvact died with them . No one

Qﬁ \ivin3 has tonsented Yo Pevethe inwrpora’:fo.\ oF Yoe
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IStde of Nevada wnor Qolun‘\'ml\a suhmilted Yo the terms

ot ite conkeact=Yne Nevade Consbdodian Those who
tordend Yo ack an belnalk of Yhe Stale of Nevada are

Leavdolend inlneriors o\ o Aead CD(‘PO\'«UAE(JU\ with no
\QSC\\ S\‘UV\A.\"“B-

Thus, with e NMevad Coastitubion\Void, Yoe Skake of
Ne\mJa woh \&3&“5 nune.\(.tis)(en‘?.EUar\ ar_r_e,p'l'imj “\e.

vodXi cakion ot Yhe Nevada Consttobion and its Bfn&iag :
haracker uiwn Hose wha rotiVied it e .':anngr.-\ c\tecl
Cx\nhﬂ with Yoo gene,rcA{m\ whe '\Inlunicmr{\g accepted s
Yerms, thu s malting the State & Nevada, aaain,

nen e,m\s{‘ ent.

As o n6ﬂe£i5+eh'\ par‘:th‘\“nve, 5{‘a.-'|.-£. ot: N&va&t\.\\aﬁ o
\e,cju\ S"‘canc\ina as Pla\'nkﬁ.'rhc court \ar_\cea par*g

juri'ﬁdic_\:inn sver the State ot }\le\mclc\, & honexistont
PDNJ(S.

‘ Eﬁr}g_lurLS().i'c.& v o stin Lang‘;onl D.e"_st‘e.ﬁdgnu
PeYbiznec in Yhois Cace

The ackioas 0¥ an anonYmods seleck Yow in 1964 Ao
no¥ \mpose any contradkoal burden vpon Fustia La-‘\g‘-ﬂrfj.
La‘nﬁ&.orﬂ did not mm.d ‘he Nevada Constitubion and he did
vot 31gn t he did not agree Yo its Feems and did not

C\Si‘e& +a be \“U]eA \Dg mhj im‘.or{)oru\’nl tlﬂ‘l’ﬂ'ﬂ r_a“t‘nc_’

i\'.se\‘i: Ye Skate o8 Nevadadushin Lanc}ou\ has
beeached no .-J,w\*g swed Yo Yais o.\.legec\ State. ot

N&\Iacla..
LL\r\s&-ua‘r‘ Nnever \Io\u.\‘}urdid ‘)afcl -l'a'u,j. He, mﬁa
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hove voted. While he Lived within Yerritoninl
bosndaries where the a\leaer\ Skee oF Neveda asserted
ﬂau\\nori\a.lus":iu Le:mﬂx.oral never gave consent Yor Hoe
d\\?%r(‘ State ot Olie Yo declare ks c.uj(\mrﬁ% where he

lived, where e him self eveccised de Yocke qui’\norfjrj And
quea Justin Lahakooxs owm'AgL\a\rcﬂ\'fm\ A his éwp
au'n-\a'r;]tﬂ. puer \als swa L\ame, it woold appecr Yook, wikh
Dpposiﬂa f_\m\n;-nﬁ X au\'\mrf‘ca,un ere E\(fﬁ{',u'\‘ maﬁi’ra_
Yeeridoriel Aispu{'a bhelween Poweﬂ‘&.ﬂus,l.m%;.r&
has never Pf‘o\lt‘c\p«l consenl or 1mpl(e:§ consent Yor the
Shate o Nevada Yo claim Jostin Lahg\or& as it's

SU.h;‘ﬂC.*l
s Jostin Lﬁhayrorc‘ was not Sulajec.‘l: Yo the au}kari)(g
L'x )t\\f_ o‘“tﬁﬂb S’\‘r..*'e D\. “Q.Uat.}lal &\\e govel‘hmer_\": \clc_k!;

juﬁsr)iasdun oved him.

BhEB 9w Lwp

i

ks the Nevade Constitotion s \tﬂa\\cj voiil)'i’\\a State
&% Nevada is, ot \qes’t, a dead corporation and o

leJ:jc.“a maﬂ'ﬁlf(’{en)ﬁ' a&{]ﬂd .Tha \aws ace Void. TH was
lu;‘i'\ncu{ au‘umr[*cj '\t‘u \re_su\cr\'e_ o goxrer'n \'\u’_ com:\m;\'
CS' Toshia Lc«ngtor.-!s '

Fur"t‘\ne(l a5 101‘1’{§m Lumj?'us'\; was nevar 5u'hje.c\f OY'

Yhe Shake r:x‘ \\\E\MAQ-\'\(‘- L‘omc\ucl waa never & maHer

-‘-c.r ihe oi,'{_‘_vmmen"—‘s reau la-t.‘u':\,e.ucw\ is‘ H\e. 3wunmen¥

y S0 L b s
ReRrahRs

G343

90
O

lew Fui\a existed.

)
=

Mareo'u'et", 0s Jostin Lan3¥or.:l has never Ggre_ej Yo u‘:n':.le
lmj d.n:j clh.‘\'c.'\'cj a" 'Hﬁl".‘t a“rgu‘ S“'u“‘e_ cx Y\\eua&a ahlh ha:; ‘

)
S
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never entered inka any cantract ageeeing tahe 5U\njcc‘i’
Yo i, he breached ne legal or contractual duby Yo the
clleged Stote.The clleged State of BNevads has no basis
Jor \orima;.ng an ackron agei ng;\' Jostia Laug\\'m‘c‘.

The re“ore_, on the basis o} (1) the states lacke ot

19.3-\‘\'\ mate auth o-rf'):a and 'laﬂa.\ ey l‘ﬁ*ence, (1Y iestin [qngxc.rﬁ\ﬁ

condoek not hewg o matter $or the gcuern'men\"j |
regula)tion' and (3) Yhe lack of Toskin Lanakmn;\‘s \cﬂal of -
mn‘\rut‘cUa\ clu‘i:j tothe a[.\erder.\ Srele c; MN&\IOACL; e

covrt ' Yhis case \L‘-L\(eA SU\o:)&c:\ mater

juri.sdi':;hcn.
/
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- INEFYECTTVE ASSTSTANCE OF TRTAL COUNSEL

(LS. (ONST_AMEND. 7, VT VAT XTIV

MCaonsel does not cross-examine WM.

chowt count I

T(’i&\ COU'(\SE\ MOhI-CvJe. h, HcMei” o’t‘(’J na'}' Cross ™

examine H.R. in a;\aj kasL{on aLAU'}’ (’our\‘\"]I. ot
Leial . the on\lj {'as‘hmamj about covnt T ot deial is
cttacked as El\f\ih]"'s '1.,12"3.%.”1:?'\ is Paqges 57,
56 3 59 o day 3. Wih counsel not dai‘nﬁ uny cross -
examinatian 'ns HH. in rﬁe‘:}ar‘/js to Cou:\‘{'.’n‘., Wt leaves
leaves the jurtj Yo believe Hae pe'\'fl'faner 18 aui”:d
becaose 'Hwere. was no a’exe.n_ce_ *o |¥§_P}_,ng_h__u_b
Eduards, 16 F. Sopp. 214 450(E 0.NY. 1497, See alse
Driscell vo Delo, Tt F3d HOLI4H v, ias).

The Pe:*i'\‘?anerj counsel on March 16,101(.
allovted the ‘juc]'ﬁe; Yo cead a Allen Chargqe to Yhe
jumj. As cla"scussed_s_uplg. i< allen 'rl-mmap_ was
Very Coercive in nedore,this was discossed in Yhe
coont labeled Loercive use of Mien C hgra e. Fo."
covnsel nalr Yo OL;,er_\' Yo this was Pr-e"‘udfcfc:\ Yo
the pelitioner,because by allowing the judae to
do Yhis rvenders the verdict varelichle, With jost
pader 24 hoors pas_ﬁ;ma o‘;-\er heing a ‘\UnQJUrg an
}l\?_.JIJl'lj S‘ore.Mf.n r\u]';s'ams !\\é, C.DU"‘+ Ef}{'t\ +[I‘\'\&5i
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'“\e.. ‘:‘urla wa-!: '\‘a\\:l +0 CEJn";r\Ue Ae[;l)Er‘ﬁ'}i‘ans '\'\\e. x\'r ‘1'\'
’\'fw.e...-n-\éﬂ Seccm.;' “';me ‘H\ea ha‘\’i&(etl H\e. Codf“l’, '“\&

.jura said H\cs had reached a decision nn 4 out o?’ 1PN
coonts. This iz when Hha j..-;-., was tead Yhe Allen ::lnav‘-je.
in 't was aboiod Lpm, which mean< they delihecated
anthor H hoors heVore qoing home Mhew came hack wb €an
and reached o verdikt cboot 120 pmcWhich means “H‘ﬁj‘”‘:\

debherited another €and 2 hall hoors hotor. Cﬂn‘hl\lﬂﬁ to.
an agte p_nr\pn'i" but anly hor being toid the side with the

less Vo'{'.:s nae.:]!, -l-n tee u.alual*». 'Hnier Uo"-e. Coun sp‘

S'nauu ‘\a\)e MOUPI‘l ‘tnf mfs*r\‘u] or bLJaL+PJ ‘h:. ‘HM‘S.

The petitioner Fails to notity the Hral coort
that & s vislating Fed R.Crin.P. 24(8),by not anly
giua'ma e stete more premcp‘\'arg C\’\f.‘u“?lﬂjeS allowed. But
also L:d 33v5n3 Atense less than what Jf|nv.:ir Suppose
to \ane_,v\-\—n‘s cenders counsel ineNective in numerous

wal;l':’s.rirsl','l“ s\\mu.s Counsel 55 ﬂo*l' x'am;'fr_.r Lw““‘l '“ne_

\aw | Secoaé,mu.\sel wis Yorce to be selective ahoot
how o app\:j cl\a”enges‘,'nniré 3 cllowed the akte to
be tmote pi't_kldc.— less contentons aLau"' H«ef;F CL\ofces.

0.5, W, ( L“?""Ci Heb LY. GHY, Ko LEA. 2 (37,104 s.ch. 21681634

Ll‘i'f'-ll;'_ic,g aulso St[:lj(‘_klﬂh&i A \Aft‘slg;‘nglchj‘f[:l}. 5. 6L, €o

Lid. 2d 674, 104 5o+ 2052065541,

D“_CDUH‘SH,I Fa[ls ‘i'a Nc‘:‘fﬂ Ccai_)t"} 0" Suglpr eﬁﬁcct

Fuidence By Grovernment ]\eemcg‘
J
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Peditioners counsel ailed to no%‘*a the beial

eovet thet Yoo Las \|egc«$ Mdmpo\ilan Pol;te,
Dgpaﬂmew\ and Child Protective Services were
Suppressing DNA F_v-'c)am:e_c\o\h«a-\' the PL‘\-il-n'cr.ser wmeans
by Soppressing ONA Evidence is Yhat they ddet collect
DNA samples deom everyone within Yhe home,Yhic was
Aom:*_ W an c.H:mP“' Yo Keen the Yroth hidden This .

&156 allowed Yhe prOSEr:th{ah Yo mahipU‘q‘\'e_‘“\e
CVI\A.:!(\L& with in accoreate DNA repm‘\‘.‘:.?e‘\"u)ﬁon‘ej‘s
case should not have made Y Yo Yoiel dve Yo %h\‘s'hﬁ
wi“\au\' LDL)hﬁe\ V\D’\ rloing anld'“nfv\g &\nou‘i‘ \l‘ a\\owac\
proseau"n‘un Yo pre..sav& Yelse evidence and created
\liv\aic_stiue. prosecu*\\'an.u._i_v.._alu:an@,‘-{foc U.5. 649, %0
L.E2.1D 057, 104 5.c+ d0sinasljsee clso steicklead v

la!:nf]:fllaf’ir-‘lu;”“’ .9, LL%, %0 LEL LD 6745 1oy S.ct. 1651 (Reu),| -

: \’\AA “\e_ pe,“'\)rimw.r.s r_‘aunse_\ c‘ane. amj k;nc\ o‘}
Research in regnrds Yo the Va\i'di’(s o‘ Halr DNA, She would ve

Losnd more articles as Yo how irrevelant it is. Caun.sej

wagm l-mua lae.en alo\e_ ge+ '*Huﬁ gu{r]ence_ .‘;uppf&sﬁul, (ovse

as dissevssed ﬁu_pcg, MNere 15 e Scien-"i"&. \Ialf:]i’cij to Hair
BNA. W hen 5ome.‘“\ing soch as Hair DNA has vo Se.ie_n.'\'t"‘ e
\la[{J(“g i ocannt be dlowed Yo be vsed o oh\jnfn a

Cnn'viu\'iﬁn, especiclly when the evidence is tn accorate do to

the \nc\— not all evidence was eollected Yrom Yo a‘aucsf.c}

Lrime Scene.
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U.S. CONST AMEND. Y VI VII XIV

DA IO Lo

WH’\« counsel miés{hc\,_or aot k\\-n‘q ﬂm“\'e_ ather

amu'ndﬁ in this p&i‘i-\'fan as ‘H«:j were discussed

r -.Caunse_\ ha‘\ raiﬁihg "Hnese. 3rOUhAs welte

prejudiaia\ Yo the pe_lti)tfone,(‘ becavse at \aai‘\'

Y o? 'Hw. gl'OUV‘IA UJDU[G’ L\ﬂ\!ﬂ rEVers&A 'Hle_
Pd—i’riovmerﬁ direck appea\.I# would be G,

10 mfsscarrfaﬁe GFJU.‘S‘H::& Yor the covrt not o conside

2]l #hese grocjncl.‘:.Counsals‘ Falore or blantant
12 disregard not to raise Hem cannt act as a

3|waiver [JX' “mamf&dnﬁﬂﬂ 7 Wg“jg&,“lﬁ? F. Supp.icl 45

r—
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U.S5 CONST AMEND ¥, VI, VI XV

A.\CDU’(\{S&\ P\i&‘;)f me ien*etﬁainﬁ Lah)tﬂl |

Tlue PC-\.F\‘\OV\QIS COUV\S&‘ ‘;a]\ec‘l at a maJ-or’
pcur-\ c& hee duties which are described n
eriminal law 84 4. The \)e‘h‘hcners coonsel showed
him no luldanlj at Sen‘}encinca \33 ag reewng wit,
e P'ro.‘:ecul'ion Yoot Yhe centence o 10 4o |[$e_

‘“\a‘t “\e_ \)e}(i'lfcmei" raciauecj E“ $en-[vencin.3 on
May 10, 010 s i‘nancla'['org. The pa‘l‘]“‘fuher_s Cx:n,)nsel

did net even Yoy o get him o lesszer sentence..

Covnsel ddhY even try Yo present evidence or

w{'\'ness.eﬁ n Lié,"avar o" a‘rec)thec\ Seﬂ“\'e.h ce., H&A

coonsel Known sll Vaw s regc\rr_‘l;ng SQh')tp,ncfng n
c\ass A ‘te‘ana c'.af,es, Coumﬁ(:l wou\z] \\cme, kmown "t\m'l’

NRS 193.1306M) 1s the controling statude in
Senj(emc.fng X'ar c\ae's A ta\ong cases. Tt 5&3‘5 Qa Sen'\'cncc

4} a\eo'“\ or ;mprisonman+ l\r\ 6{'&_\'& Pr‘fsw t’or ‘i;e. w{lL
Il wi'nmu“ “Hne. 9055\\3\\!\3 CE ‘)m"o\c mady) he im l]o.'iec\,‘“u',

Key p\wuse in thet is u'mmj he mpased” which over
rdes Yhe mandatory tern “Slﬂc.“" withia NRS 101.2306,
which w turn makes 10 to e a .‘;en‘\’enciwd range.,
LS, u Gote, 132 F3d B6ID.C.Cr 1997, S2e also
\aliggins v, Smith 534 05 510,150 L.Ed. 24 971,123
5.CH 25YT(06)Eadst v ek 655 F.3 s24(CHh cie 2c11).
dapates araoicky 4C4 Fad nqrfan cr. 1989 p1251,

The tﬁuaran‘}ev. o‘; :\"'e Yive assistance ot counfiel

b4
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14
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15
16
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26
L7

A8
A

Com prn’:sa.é Yo corvelative ri cj\nhﬂm ng\n{' Yo
ceasonably compeYenY covnsel and Yhe vight o
tovasel's undivided \oga\\-nj. V \ngn'hgl-k.(ﬁ‘-l? r.2d ot 599,
Criminal Law 3164 'Tne\f‘?aclciurc,ourssel, counsel

can deprive o clatp ndant .:S the N‘glﬂ‘ to efheckive

ussisjfanae_ a" cau-.’lﬁe.l .sfmpiy h.:.j X‘ailﬁng +a rar\c\ ee

&::\eq'ua‘l'e. lagal asaistance. 'dg%.ﬁ v, E,gcg‘:rll, 44 Y. Supp.

14 11900007 S e al.Sb Lowa v Tever, 541 U.5. ¥ Ko 41,
124 §. Ct 13799, 15% L. Ed. 1d 209000 The Daited

States Suprema Covrt 1n Shrickla gd,“ expr‘esslg

declined Yo considen Senl-encinﬁ’wlnfcl.. a s May Cequire a
di¥terent approach Yo the Aeyrin{*fua oF canshitutionally
E‘Sar_\‘l‘ve_ assi.-'.{‘cmcf_.“CooPer*-Sw;.jﬂn_v. Eulma_l;ggf;,.l;ql; 0.5,
"l"li'l)'llé 5, Ch t-m, 163 L. &d. 2d 3?:(;‘.'1005)(%!.)0":'\‘“9
Sheickland MLE 1.5 w4 65C,104 €. (k 3652). “The covet
has held how cver, that any amooat & actual jot Hime
has Sixth kdmendment %igni‘:(mnce_ imp]fc.aln'ng e r_ng’ te

R : ] '
e t’.“’e_c.\-fvc 0.5515\'an¢;e_ o‘;' c.oUnSe.\." B"'.f’“"';hg e\,

ltamling 107 U9, 15,90 5. Ch 1066, 30 L. ES 1) 530 (430))

Grammas v Unded States; S31 U3, 19€,203 % Finclly we
ha“’e’_ nr\u'l' A‘\' apP&”c.n‘Fs Sen“‘en(fnﬂ"‘ﬁal Caw\ic’_i lailcc\ "‘d

\‘.vr’e.een’f any E\nﬁe.nce or uJH-namw_s on his be\u.l\— ;n SUPPar'\' a"
4 more lenient Sen*emep \Warner A aﬁ‘f_‘evie,n'l()'l Nev. B'ﬁﬁll‘i':?ﬂ;

See. alse lags,4%L F. Supp. 2 12800067), Lovnsel did ast
have acleq_oca“‘e \’mou)[ege a\ the low when she showed up to
&;ew\:encinﬁ. which led 4o councel 5’1’an3inq Yhere and agre,m'nq
with pro!.az.u'\‘fm\ as Yo sentence ‘oe_ing maan‘[‘arq,TLia

rases Several iseues whick Yollow!

u\CDU‘ns’el causecl a ccn‘-\tc\' asr inte :eA

29
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(M Covnsel was inadequate and basicelly not present
AT nok advseate the Fe“\' onelrs cavshe ot 5Eh'l'e.ﬂcin3

L"“"‘E! .-siulfnﬂ with the Prdﬁecu'}‘fom on the sentence showed
the pe:\‘n'?aner ne \agan-aj a"_ all

(5%eve petitioners drial covet Yolse sentencing intarmatian

' Georae's Countu 907 F.ﬁupp. 139

(D. MD. i\TiS\;TLe. Suprcma Coort ax C.a.h%arm‘a‘ in

famith v Lewis 13 col. 34 349,530 P.24 B&9, 1% Cal.

Rpte. 21 (447%) e.x’panAeJ upon Yhis oialiga{fo A

uP\n a‘Hoﬂ\eS . 6]5 expe.c-\'ecl. Yo Pafasess knowieclrie_ a\‘f

138 DA LW
P
]
I~]
[
i
e
£

those p\c.in and E.\emeh\'ar(j pt‘im:iple.s ch Ye law

which are. CoMManlﬂ Known \03 wel'l‘:n¥ormp3 a‘lﬁfamesﬁ,

and te discover thase acmi‘hana\ roles a\' law wh fc_'lﬂr
a“haugh no"‘ common\la khow‘-‘l, nnag reac]:'ltd \')e. ‘-ound b'ﬂ

aYandacd recearchiechnives. *Ibidd The sther rule oF
ProYe ssional Condoct counse| has apparewntly

h‘ﬁsp\aceA is Role 1.3 which holds ‘\'hajt:[a;] |au.u:’e_r shell
act with reasonable clu'lfﬁence ond promP+nes In -

rtepre Seﬂ'\’iv\g a Clu:en"\'?‘ Fau'lure “‘a porsbe. a PP“C:LJ‘E
lf’_gc.l au*“qom.“g n ‘HMB_‘% ra.s)n‘cn Mzy well Can.'nli‘fru'f“e &

Viél&{l‘f)ﬂ ax Hhis tole.
ncu)l&;h

‘ BJCDL}V\ "uz\k!':

The pe-\i*.‘oner originally filed a pro per Motion
¥o~."‘ Dfsccz\rerg 'be‘?arc ﬂs.McMef” Yook aver his fase,
Yhe mation had a 5pe_cf§|‘r_ ('c%ues“’ we ok Far WU)s

pSgc‘\o\ogfm\ recom.l‘j,““\i:; motion was gran‘}eé Via

BRADY and GIQLiO.Bu‘* the atata sl terosed Yo
174
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L\anc\r over ‘H\ese. récgrtlé e\leh-n-\o..:rjlm ﬂ'u.as a.rAelr*éJ .7 7
dassec V. United 6"&‘}354.'15 U9, Co(asin), The

pt'_)d\'iov\ers coon 5e\ i‘dea Mo:\'inns Yo c_am‘)&\ H.H)s

psychalogical records and t» get an ndependent -

pﬂ&cholaaitc\\ evalvation of ‘\-\|H¢ But Feiled Va pu-\' up
an aAeCLun{é. arcjumevx‘} \‘o ‘kﬂ C.OUP", C\\SD gangc‘ ‘-o

point oot Yo Phe coved Yhat ’t\-\eﬁ wete alreulq.v

grc‘m‘\'eA ;r\ a Pr-oper m;ﬂrfeiu Qm- Af:scoue.{‘g. ﬁoun.‘iel

0 A w7 0> L1 L Lo o H

c\'m‘l' %rcjufng LU"LEh “nt’_ i)f‘Dr}ecang a‘]‘l’orn:a Gg;c] '}ke_lﬁ\re

a
O

Priv(\m‘gec‘, when in Fact states arge ment 13 (_dr\‘\'rnrl._j
1T Vow. The stede likeslthes +o qyc}e_ nUMeraus
1 Sx'a,‘l‘u‘}eﬁ out c:‘.’ clw\p“cr Uq 6% the NRS, which qoes
13 Cﬂaiv\e’r NRSYLARAES and AHINW Bl o Hhose
THwrss nul\i‘:g the vse of chapter U3 and soppork NRS
15 14,2900 Se net on\g o s caunsce.l ine“u]ﬁuﬂ X‘-M :
16 ot Knowing Yhese laws, bt wis inhibithe) hy the
1? stete Vles m\A l‘e.(_\(\esﬁ 'Afﬁreﬂarc! kar '“\e \ow.
1g,5'h¢ﬂ;2 e D%%g_g. 859 F.Ad 962114 i 4590967, 4 Tn He
_Iq Pre,se-\'\' case the ciccomstunces 5urraac]|'v\3 Me. Pearl’s
QO regre.‘ipn"ta'\-n'an a‘ S“’ahc" 'H\.L 3*&“&; Xmil.ure. “\'a i‘&\ta ic
Al discovery meterials- premn‘wd [hind ¥eom asﬁf'ﬁ'\'i‘na the
;)9: acu)ﬁec\ clurfhg a eriticel S‘\'aﬂa 0\' Yoe proc_eeAiug.ﬂ
0(23 See_c_r;gnic.LlEﬂ: ua. &';\ G54 'mlS..Um)er tho se
27 Circomstanzes. .. “al'\kauﬂ\n counsel [wadl avm“nug Yo
;25 &5555‘\' “m: accu&CA. aathe \fke‘fl'\ob‘(.\ “\.:.Jf cny l'au)«':,ar, even
;6 &x.un\j campcjtem\' o‘:\&l}\ﬁ Mr.PEin waas l\craj couu praw'rje
;L? e.\xre.t.\‘iue assi-s\‘anr.e Euazl 50 Si‘ndu ‘P\c‘\' a nrr,.sumn"w‘on
o¥ prewdice 15 appeapeicte withoot ity e e
ig ac‘\?l;.;l (‘_c.;njuc", cﬁ‘j:'ffa\P.“IJ. ct QS‘[’EQ.}O"{ S.ct &t 2047 |
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PALI. Under Ceonic,y thereVore, we must presume
that Stene was Pt‘atuc‘fcec‘ ba me Pearls ihdbll‘;'}.‘lj LI
giua advice and ﬂrah*\' hiw cel fa# on dsrc.u;-uej.s ot[l"l\a.

C.\C-aunse_\k Feled To L{sneupf ot ObYain an

‘oCensic s pery:

Counsel also Xailed 4o vae any expe ot wiltnesse
Yor the Pe:k'l'n‘o nets Yrial 4o counter sct the Staded
atnesse s, (oontel also Failed 1o reteicve the phucical
evidence Soom LVMPD and callect {he DNA 5amp‘e.5 Yeom
il people. in the hame to compace 1o the pl—.gsfch
evidence collected Feom the petitioners home to cebut
whet the State was saging absut the p\nﬂsfcc.] evidence.

Lindstadt v Keane ;234 £.30 141020d eir. 20611 p202. 41

Sum Ae;ema covnsel's &‘a'\\ sre. Yo consull an &err":,
?a(lu!‘e Yo COE\AU:'.'\T amj '(‘Clell’dn{ I‘é.ér:al*gk, and k-c.jlure,
even Yo rez\’ue.‘;"l‘ capiés o) the Ur\(.\erhjina sbodies relicd
on by Or. Gordon contebuted Sfc‘ln;‘:;ca'.n‘\’\'j Yo Wia
weWeckiveness. Gee also faam Sims v, | lvesay, 470

. |
F2) A998 (04 cie 15a2). TV the pf:\'\)r?nnerﬁ counsel had
ac!tuan% 30-'\‘ am‘.})r\\'mﬂ examined Se_\“ﬁefa“(e,led with a1l DNA
gam?\es ¥ Veopla iim’nﬁ inthe ?Q/:\t\'l’lln-‘\(’ffa \\ome,‘u)r
wodd have shown thal Yhe state was majarlg m{&;c.nns"‘(rudnﬂ
Yoo Yacks and m{svepre.-az.mjr:ng, evidence . T a\so would have
ceeated Wayor douts a s Yo ave,rﬂ‘\\-.(ng WH. was saying.
Becavse her sinters DNA Sample would have ma*cked
ll the tems rﬂa\'cl\iv\ﬂ W.H. and Pe“ih‘oner thes WH.

name would have never heen on the reporte, d would |
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have her .'g'."s{ér R.LY name instead.This alss wool)
noA \-\ava-&wﬁ\mlﬂeme«\ed pe-mr.'oner ia andther
crime doe to the gaclr KL las c-.\oec.cla said no-}\n'n'cd

Nas \-.appemec) Yo hev Richler v Wickiman, 57¢ .34 994

(4kw civ lDO‘i)pﬂ%. P\ein\narA)rd.Circui-‘ 303%{.'&: not prepare

is the greate ot cuma oF etimes)to be prepared betoreland

“:cr any Con‘\'fnﬁpncﬂ ' '\“ne area‘\'eﬁ* 02 \:{r'\-ue_"-}g‘Su;\ T?.U,Tl\e_

MeX oY War $5(Samoel B, (srit-x‘“\ krans. Octord
Buiversita Desas 1‘71&'35\»\‘\' Ahe heark og.' G e.“ec_\'ive clts(evd&

b an L\Aeqpa-\:e_ :\T\V&S‘\':qa'\;r)i\"\JJ;'H\ou”\' au‘licien\ in\le_sjcign)( oM,
a 321&!!\58 a\\o:nenj, no ma*\’\'er haw :.nlre.l\igen{' at per.c,ua.sl‘u

n r,nur)(, (‘enr)e_rs Arjﬁltl}:n‘{ pe_f\'armance_ undjeoparc\fz&:’:

hig r_lim“\‘ﬁ claj;ens.a.[,s.] A\%\(\ougln + was apparen'}' sk an

\ssve criicel Yo the sut-come covld be hest resolved

15 H"ﬂwautjl\ “\e preben-\‘a)ﬁa.\ a\' Fcr-zn-‘a f(_ euu‘a‘e_nﬁe_r Laui’\jc‘,‘

eled ot each .s"‘tuc_}e_ o}} the case Yo consolt with a tﬁfen.‘i‘;{_
ﬂ)‘per’{' cg' anyy “\'(jpe_ anl 'n\n& Lni\.er) Yo c_nnc\u A he
ruA'mne_n"(rﬂ inveshgation necessacy in arder Yo [Ndecide

vpon the nature oY the detense Yo he presented, 2}
deYermine Le_to.'e Feial what evidence he shaold ak"h:r' ; (33

pregace n Gdvance how to covater ::\amagn‘ns e:&par*.
Yestimony thit wight be inkbroduced by the prosecotion, and
f.‘ﬂeﬁec.\i\relg crosi-examine and rebut the prasecotion’s
expect witnesses cnce they 47d ‘\'es.\'?.‘nj during ‘H\ﬂ.ﬂnur‘j&
o‘ the Ytia). There was ok wo _s\'ra'\e.ﬂfr. teason Yor

counsels Sailoce Yo doao. he kdurned aut, these
r&pae&ea ¥ui\'[})‘\'~l‘ﬂures Yo inve.‘;{'f«da}a were. prtjuzjn‘cin]‘.

m!ai‘ohlle_,kou-ensfc \'t.‘:"\:;mon% wouid lm..-e CDi'\‘\'raAfd\'sz
H\g pro“sacu'h‘.w:s e.lplana{'fm\ o&. 'Hn& tue_ﬂ{'ﬁ “\a“\' ‘hanﬁpife_d
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uh:.'l wua‘Jld ‘ncwe. ‘.’-A’ra-\cJ\Id ﬁuppor{'aa *’kc’_ Av:;ea ﬁt!..s \Ie_r's{on.
See @m@mu_m,m £33 1392 1ty oo 19494) )

» Senkewst Ut F3d 594(1nd civ. 1008) There

A
was no pe_ne.\ra-\\’o'.\ proven in Yhe peditioners case but
becavse & the nature o all the different Yypes N sewal
abuse, Yhe pelitioner was accused of there should have
been some Kind of consultation with a x-oren,s'ics ani.medfc.q\
expert. These evperts covld have been called Yo rebet -
ang'\'\\(ncj Yhe shete could say,

D)

ICoonsel Yailed Yo AW omak Yo Tinpeadn Comple Gining

Idnesn VWit Prisy Taconsistent Stokements o

Medical Evidence

The p&’tihoners counSlexc.;\e(! o G‘“’emp‘\’ Yo impeack Yhe -
Cth\ainiag witness with hee meld: ple stetements Bk weve
all AR erent in nomensos ways Lounsel a.ilec\\so didat
[A“‘a_mp"( Yo impea-r_L Me inconsistent Sl'daw'\en{:s oF the
complaining witnesa, or -:\Jd'e.m?{ Yo impeach the.
con‘)\m‘v\{ng witness with medical evidence. U5, Fyv. Rel.
MeCall v (Y Geady, 908 F.24 170 (F1h ein 1940) p 1733,
“IetendantlMCalls second challenge To bhin dric)
coonsels pef‘-ormance Youad success in Yhe Diskeich Courd,
Tn considering Yhis cha“a.nsa‘,\r\'\e coork Firsk ce \‘e.c* ed
e nction, relied opon by the Thinois appellate court,

Yoal e Yailore to impeach a stakes witness connot
sepport an [IA L aio, The court 5{’0\:‘(.:&-\'3\4},3:0 e contrary
several dacisions o Yhis costd e stablish that detense

covnsel bas ot represented the deendant 4o Yhe

A
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sotistuckion of dhe S Amendment when coonsel
2idS 4o pursve on im peaching cross- examination o present
additional svidence that woold nall ceasnshle prfalnc._\m";{'ﬂ
castaceasonahle doviat on the Yestimony ot Hhe

L . . b ) 1!
go\rgmmehl’s Wi in n;ae.t\‘l'-!-'lc&'hﬂﬂ u;a'*‘ness. ] eCe qu"f

Fosopp. at 339. See alse Detsccll i Delo, 71 F. 3d J01

(¢th ein 1995 ).

Eeunsel Faled to Oh:}ac;"r to Pra:iecujl:grg‘

T proped osina Commies

On page €9 Line 24 through page 49 Line 4 of day b
ot tria\ the prosecator Miclelle Jobe makes the
fellowing comment’ ' “Tn 2014 whats his motive! Well, the
de&anc\ah\' is o teial Yor duwelve counts oo heard them |
all when the chlse. read 'H‘I&jUrli insteoetions Yo you. And
he Yook the skand at dhe end of tridl _a“e.r he. \istened
Yo all the e.vidence.,‘\\ean\ ell “\c.“l‘abhmawsﬂ'hal}s
when the delendant decides Yo beke he stand. This

is in hee closing arﬁumen\' vnan alempt Yo discredit

“’\t P&“-‘\‘aner‘. '\'e_g'\r:?mmd,“[‘-rhc. praQECU"ar- mn 'HAL
present cas&...urga)ec\-j that Ysnlike dithe other

witnesse< in this case the detendant has « La_ner-f’t and the
benetit that he ‘nns,un\ike all the other witne 53e5,15 he
ge-{-.s Yo a3} here and tisten do Mue '\'es‘hw\ang o\: el Yue

cther witnesses helore \_H._-_ ‘tes‘\'ixies[-‘]Tka\" gives you
o big advantage doesnY This was not o Yackued

argumen'\’,basec] on Yhe deYendants *&s\':wanﬂ w ths

paticvlar case bot e qeneric argument Yhat o
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defendant’s eredibility is less Yoo Yoot o prosecokion

hwﬂne 44€5 .so[:.\qd beaaﬂse. "\P_ &Jrl'aﬂAeA,“ne ew\we *ﬂ‘a\

while they were PI‘ESzW\‘ mn\gI Auring Yheir own Yestim ony,
The. proxcﬂor‘s argumgn“ was no’t \aajec] oan ’Hl:. "H’
between Yhe \'as*’imomg A Yhe clexena\m"' and p‘“m:b

#w{-‘mcfases.RaJt‘ne_r, A was an au¥rl‘g|n{- bo\s’ceffhg ot the

prosecution wi‘}heSﬁCS‘Crec‘ih;‘i'\’g ViIs~a-Vis.. bhased
Sule;\s on the de¥endants constitotional right to be p?‘esen‘*-

duving the brislatate v C_r.gjir.!%.il‘-'ﬁé Coin. 1114670 o, 2) §99,
w4 & 11 see also Agard v octoondo, 159 Fad 986nd civ 1449).

Yes twis is an ohvicos t.:‘ch Yhet the peditioner
l‘c.s“\"&«ad last. Buk Sor the stade Yo make Yis argumeat
s Yo say the P&'\'C’C\'antr had o doice as to when he
teatified in Yhe \“ria\,whcn they Know tor o Yuck Yoe
peXiticaer only got Yo arter *\'huj present their case.For
the stete Yo make this argamcn‘l’,}} 15 an aﬂem,p{' Yo
Save them selves Yeom o complete loss.Especiclly
when ﬂ'\t‘.f\.’ saw the p‘mSldicc«l evidence come oot inYront
o ”rlne.jurg and it was 3times B;‘ﬁaer‘ then whed the
cleged vietim was claiming, a‘ang with the slidesNom
crime. laha tech s\r\awiﬂg the locetion of the evidence

collected XY an item shown ta jory not matclh Fhe
discription givenlith pictures shown 4o the jury ot

'“ne, lcmhon o‘: c.“ *H\e. SemMen S‘l‘afns ano\ loca“ioml Fo)
H\t. Hair on 3(\\53 *awe\,’rko, 5)“&9. kvmw a{' Hﬂa‘\‘ pofn“‘

the aL\aaec] vickim had \ied compla{Te.\cj ied ¥o
Pblfcg and oa ‘H‘u?_ .E»Srmnj.
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FPolcing Holee 1s not a de¥ense Steateqy

The pebitioners’ counsel did nothing hut point 4o holes

in the S"’a‘\o_s tose ““\raugL ﬂuas{img 'H\e.re. wa';}n ts55e s

and did wot pre sent ahbj"'\nfv\cd n \'\ne.\umﬂ 0.\' evidence to
rebut or c\isprmie e steles case Fisher v Gibson, 292
£ad 128350100 cie. 2000pIACLL . Yovmael has aduvly o

wvest iaa"(e el ceasonable line s ogr .-Ja}ense, or maKe

veasonable determinations Yhat such investigation is not
ne&esmerﬂJ o daeadd Jocision not do
investigate cannct be deemed reasonable s vaintormed, L.
Me. Porters decision not to undertake substantial preteial
wvestigation and instead Yo “inVeSFfsa*lre.“ the case during
the trial was nod culy unintoemed, it was petently |

u.r\re.aﬁoua‘\‘e..[:t..‘.\

Here W is evideat Yhat covusel did not have o
ﬁ#ra*e_ag B ob poinYing to Woles i the evidence or teying
Yocreate a reasonable davht 'mjufafi‘ minds . To the .
ok ra £y, W s dovious Jurimj his divect and cross-examinalion
Melocter Wad no idea he might a‘fci-l"ux.ormakom et
Caf.}u bt’. U!;E?ul to .wcL a 5*‘ra"cﬂg, ‘r—ur—\hamre, he mzm'e
no utterpt whatsoever o draw the Jurys aftention Yo any
gaps n the sbates e_via]em;e_,ancl never otherwise

Ar‘\icula’*eal a rea.sona‘)le.clodlri'f“\enrg P Hmng.['..?]
Where an altorney accfdeni'allﬂ beings ovt te G*f-v.tany Hat s

Wda mnﬂin& bc,aause he h..’led Ye prﬂpm‘c, hs c::mh:d’ canno-i-
be celled a S"-ra'\fcﬂfc cl'\a;r_a, an E\Ie:_'l‘\' pI‘OAUcec} \ng

L‘\nﬂ)&l’\&'l‘ﬂf\(f_ oF coun.ial;: un'mgarmed and reckle ss cross-

eXamindn‘on Canno'\' L-u:. Ca"e) a“Cl\afct,”a'l' all .See
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[Siricldland | 466 0.5, c2

A3 you can see Yrom what petitioners counsel
didnt do c'ur]nlj trial and prior 4o teicl .with covnsels
lacke J |e_ea[ knawie.Jﬁa ‘pe__r\’c.l_v\ing Yo 1550e4 withm
pc"'f'}foners case. But what you (an see &r_am the
verdiet in the Pe.‘\i‘nhneﬁ case,is that Yhe jun\.’ vsed
tommon cense when it came Yo the evidence \/hat
can see !?row\ all the l‘c)funﬂ_s Presen"cc] c.‘l' *nhl ;5 :
Yot Nestete didnt vee COMMan SINCE an_c] the fack
thet the sdates prosecution Keeps making the same
bold c\afms,f'_\!e.v\ cx)te.r Jc\\e;jurg has said otherwise
with their verdict. Shows tuol 'anhgs ahout the
stetes prosecutors (1\they have no re.s?ac-l' Yor & yuryd
Verdict and [ they have no respect Yor Yhe pac;Ple o
‘Hniﬁ S'*a{a or “Hm-_ ]us\*fce 5954’&M.P&1‘ikon&i‘5‘ r_duns.:l Jid_
na\'\wing n his case ,twe reasonsthis case went the
Wway ddod Mhe :!“"";! vaed s common San.‘:‘e,am‘ (Dthe
States evidence 5::3‘5 Hhe Pe.“‘\'fcwe.r is innocent. What

didet Wappen is that Pe‘f‘\’fonefs‘ counsel doing her job,
the State did i} ¥or her,

As discossed Scpra. in Coeccive Use OF Allen
Chg;s,g ]'\\na juru qet Yhe case handed over +o them on

Macch 1'1}'11‘.\1(. sometine a&r‘u— \uach aPPRof\&\'emlﬂ Whieh
& was Mer ol cloalns arsumew\' 5,thew on Merch 1¢ 2016

the ju ry senla message. Sa:Ju'ng ‘H\g-.J reached an aqrepme.n*{'

on 9outak 1L counts avwl e o’c\nar L coun‘\‘ﬁ 'Hn&b were

&9
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hung on this wes admitted as covrks Exhibit 23 and that i
attached as Exhibit B.Sometime an'ar MNoon e j“”;j a0t

'“'\er& \‘ESPO\'\S& Omr:'l \'\\n-\‘ was ‘“18. h—arnn a‘\' an A“an ’

iLharge, which wa.s-i‘.\ecl as im*ruc\'(oa Na 3.

\whea the jufﬁ was given the Allen Cl«iurge_ they were
Yald ‘H\eﬂ were the best pesple Yor the joh and +eld
Lu“r‘lfc.\n eNer wald you wete \lt.';i'{'t.n'\gjlt you avre. own ‘Hné side
wr“n \E_SS VD*'E..:‘.: aou naec\ to rec_onsfclzf‘ ldcn.ﬂ' Vo'l’é. cmcl-
40 with the major]’tag For coonsel not 4o ohje_p:l' Yo ths
-\ﬁpe. oY Mlen z:lnarge Sacj‘g NUMErovs "\’lnl:llﬂj ahout e
peﬁ‘l’l‘cnetﬁ Caunsel,“rs‘} ‘\\' "smds‘c.ouhse_\ was not ijina
alfertion Yo what was \n&ing Se fcl,Se.c.mnA Mnal covnsels

Jus\' wanted Yhe Yrial Yo end, Third it shows coonsel ha s
wo knowledge as Ye how e Judge_cen word Yo Allen Charge.

Counse\ PFOMfSecl “‘b lu\le. pﬂ\\lul'e. ir\;vcsl'fga.‘!'oa*
Cra}ﬂ Ra‘l-ke_ "‘e. hs-\-#g Gn ‘an ‘pe-_+-4|‘m1e_t's .sfde.‘ as “'o

what he was Suppose Yo \’e,s-‘iguj o durin% the de‘ense;

casc-in—ckics}.'n\e. p&&.‘oner does not Knsw as his covnsel

never tald him and raf-alld K'e.p‘\" hom inﬁarme&.ﬂﬂéﬁu
Remgneazski. €02 FAd RALW ¢ 20161 “The de¥ense's
theory o the case was seld ~defen se pand 1t a‘l'\fe.mpj(ccl Yo
Ff‘&s’an‘\' aue.l_.’-siun a}r '“\E ‘ﬂ:nc\'.‘: conSiii{'e ni‘ wf:Hn )(La" {‘\neo rﬂ.Iu

his opening ckatement, defense coonsel stated 1o the juey
thal it woold hear Lyclfa Ceruty 3 who wousld +e.5“ikg Yhat

Hiﬂclon was aﬂe.mp‘hng Yo hit het when Enalst attacked him.

b9
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How&\l&t, when the. defonse. tetullay pre sented its case '
de¥ense couvnsel 11d not call Ceruti 65 w}‘}nes.‘i.l’n 5*mc|,f'.nglfsh‘s

afterney 6pted to call Bl Eng‘fs'n himselt. p712Y4, The Disterch
foort. .. noted that i} fc.ﬁarng‘g-] Escobeds had \"u“g inves*;‘ga'fec‘
e case heh)rg\-\ancl, he would have been able Yo praperfg
evsluete Cecdi as o witness hadore promising her '}csh’monﬂ
Yo the jury YSee also Harris v Reed, 944 F.24 59200 cir, 199¢Y,
S. v E Yo Lel A FAd UALTIN e 2e03),

Then ot <ome poiw\‘ twhen pe.\r;*\‘onefs covnsel

[41

realized she was wot quing bo call Yais Pr-bmfseJ
witnees, toonsel should have made sore Yo inclode
a m{ssing witness jUN_.l instroctionThis woold
pre\ren'\ Yre yory Xrom wohderima u;Lﬁ Yhis witness was
promised and w'nld then the witness wag not called as

prom{:,aea. Heney v C;gon'%1“1% £A% 94U cie. 1940),

The pek*»‘aner; counsel Lailed to Inueshgq{'e

and Tnderview the most impar’rc.n“ Person i the
PE'\;\fc-ner:s case ,w‘.ic\ﬁ 15 the co‘mp\ainihg witness.

Sebboe v Drelke 369 F.3d 44265t cir. 2002)p4711. %6 oMV are
can"ancis et Wi c]e?e.nsé. caUnsel wefe ine.“ecli\m_ k,(n"-
Iaiifnq *u ConJur_-\— an acle,LlUA‘-{e. Pri’.“"r;c\ inves{in‘qa"‘.‘on 'tas'

4uo reasons, t.‘r.-s“ ' Saﬂm argue’s “nc;\ Wis (l,&‘l\'gn..se coounsel
were neXxective in nok a’&;mp'\'ing to contact Gruj Carner or

to inkerview the police an:ceri who Yook Garner's
S*a*Lmenlts,wacL\ woisld have enchled 0% ars Counsel 4o
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stroduce inks evidence Yhe s;‘gnihmnl’ J.‘scrapahdes

beYween Garnets accoont of the erime and So¥ars

Shatements, S ur condends that had his daVense covnsel
done sa]'“'\e. re_\iu\ni\ikrj a:"m".a conteations woold have been
ruﬂdarnined.\de conclode ﬂuﬂ: Sot¥ars dg¥eny5e counsel
have oYfered no acc.o_p-lta‘n\e_ iuﬁfncajcion Yor Yuetr Seilore
Yo *a\.{e. Yee most elementar g Slcep ot a-“ampjrfng +o
interuiew the sin-toi3lale Knowa eyewitness Yo the
crime with which Yaair ciend was c.l«al\getl,-“

Had counsel bedhered 4o do this, she would have
gotten another version o¥ events \\appe,nfnj.ﬁom sel
shoold have ot the minimom been trying 1o Hind oot what
she could choot HH. Yeom her Friends aroond town ar
ot school to Yind out whet type ob child she is o‘lealfna
with Instead p:"rf‘haner counsel chose 1o do nicthen

I\'\\l£5+i‘£¢c.'l'6 'Hw_ mmp\oining wi'}ness or Is\-\'ef\lfc_pd her.

Lent!
ssed Ve Prin waty 907 F. Supp. 139
(1D.1D. 19495) plql.“\:-..jﬁoon sel appears Yo have “."arga‘ﬁzn
two o& Ne mos*:unchamen‘a\ Roles o} Pra‘re_ssiowc.,
Conduet. First  Rule oF Prctessional Condoct 1.1 provides
htiled 'Iawyer- shall pmm‘Jé ccmpe'}en‘} repre Sc_m{‘a"’riom
to a clicnt.Competent representation requires the

lega'l knoiledge | skil), Yhorovghness and preparation
reasawnlolg nece55ar3 Tor the rapreseh*‘a‘\‘fon.“ As a basic

ectise \nas cbhserved. “i-.:. prouid: c.a-mpe_*ew\-

repf‘eﬁen‘\’a\ion,a\uwger ol be able Yo vesearch law.!?

t7
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M&lﬂ Cmf.‘! lv\f.ﬁ"ﬁk%JFunr:Iame.n-“als c,t Lf,qal
Researdn . P.’lﬁféﬂ« £4.). See alas Semith ,fl% cal. 3. 349,

530 Pad 544, 118 col. Rpbe. L2 (199), |
Had covnsel been able 1o de any oF the ahove, she

mng have been able i’o"h:” Hoe pc{‘\.‘\'foner what was
heecjec‘ ‘tor & f;ao'\\ll_(.{‘:an o each codn*.Su:Jn 45 w_[mo.-‘ the

foll meaning oF wtont 's and whal was needed Yo

prove ;n"\’eh'\'.fiﬂgngg v. Stele, 1906, 330 p.2d £77, M New.
1‘3‘5;_&&: alse Sonner . S"'dit,ioﬁﬂﬂil) p.la\ 107,111 Wew.
122€,and NRS 44,045, With covnsel not Knowing this,

there Vo now way she could e_&plc.fn how the state can
prove it or how the deYense Can disprove it i.e.

mental candition such as 'ai~p_olar disordec. _
Nso part iv\ves{'iga‘\"mn means paying a‘ﬂen‘h“an to

what is said m pleadings by the other party T |
counsel cant do this basic ‘\Lfng‘,wha‘} could the sther
party pot in their P\eadings thed councel dont natice.
Suc.\n a% Jflus. ?a.c“ 0‘:' G vS"‘a{’uv\en{' MQClt. h‘:l H\e.

comp\'afn\ng wﬂnesaij.‘clv\ P w"\d* 'H\t 5+£;'l'¢ CI.IJ on

fheee ocassions. The stete mentions o stetement
made by Wit. on Juae 21,2014, attached as Exhibit s
,  yund Mbhich is yost shewing counsel did
noY lnve_s‘*fga{*z. becavse it she hacf, covnsel coold
have gone to the covrts with Yhis. |
Mso with covnsel not Kinawing fhea how +o

!‘esec\v‘c.\\ *La law canccrhing Pﬁedchalos{c_a\ rec,m'\cjs

ot an alltﬂ'gc\ child vickim, it allowed the stde Yo
Suppnsﬁ. even wmore CifjcoVEf'f.J H’\&"\' s\wulc} have
\rmno\r.a over bu “\e, S'\a‘ke_ \ae¥a’re \'rta\ .TN': &“ow:cl
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the seales ot ju.&a};& at Yeia\ Yo be ‘\ip‘mrl nSavoe av

'“1@_ S"tc:’ta u:md Mange Hum \'Ltlj %kou'ltl ‘nava LEﬁh.‘n&.’
Q‘Ao c.‘l\bweA “m. Qh:‘{’_‘ '\'n \t\\’au-‘;e-r w\\\\ Do ?\6&\9

al:i\i‘\lﬂ Yo cross~eramine -Hn; comp\ainins wrness-and
palti\{m\ers riﬂ\\\' Yo canxfwc'n}t he aceusser,

Witk covnsel wab An'\'hﬂ c-mj-\\\inﬁ as Jisé/_g%ed
Supra. Meons Yhe pe\}*ioner covld not make any well
Wormed decsions an where he alood cr‘ Yeal I¥ e
‘)&\(‘\iul\ﬁr Adek Mnows wheee. \e S-\'aad on his Mances
o SUcceas ak Yeiel do Yo Yae Q:ac}t coonsel AldsY ds
Ne basic :unr_)tion ¢~_.$ covnsels Au*i‘es.\'\ can be said

his choice ot Yrick vs. Plea dea) was Pan\a‘\'f.\\a
ormed.See alse Smith v United Shates T F3d 595(LHh, 63)

K.\Counf‘e.\ Fai\(i«.‘) '}a \v\ove ‘Fo-c- a Dire_c_\'ecl Vev‘c:lic\'_
or File Metion Sor Me:u.." Tric».\!

Cmun.“:e‘ Yor pa“{)ﬁbn&r‘ Coulcl have c.rlc; s\nauu
have mcved g’c_ﬂ‘ a Divected Veedict ot Mot G—u.'l\'g,
bhot pe“‘ﬂ‘im\crﬁ coonsel ";A;\ed ot *"n:ﬁ.\h”ﬂd covnsel did
not do 'Hm‘s, anlﬂ coonsel Knows bet it is ]\n’ﬂl\lg evident
xro‘m Hﬂe_ VerA{c{' “\a‘\' lr\ UJ!SU'I‘! \'\o\ve \fH:Eﬂ ﬂf‘an‘\’:rj \‘"j
he tricl court. Then coonsel shauld have Yiled «

mation Bar new P based an insu‘('f.-_feﬂ‘l‘ evidence s
SUPPAF+ c_anm'r.‘l‘fun, a4 discussed Sedestis SUD (4 the
"L'S\'Imdnlj aq'uen ot brial pe.r’-\z.[n{nﬂ Yo count 1 15 ot
Soriaient to sustain Hais coaviction. 1.5, v. Iifﬂamj,.ﬁl
F.14 98105t cir. 20040p.9%5 “On [10/030, Wllard Bled Hne
instant $2258 Pe.‘\':‘haﬂ]urﬂul‘wq,‘]n""er ah'u,*ﬂ«d- his deiel
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u*m-ne,g ulas 'ine“ed'-\'ve. Yor nat :}\‘imﬂ a.'kmt\tq motion For
a few drial. The cl;rrk‘ri(_'\‘@ coortYaund Wat teiad

Covnsels %'.\um Yolile atimely motion Yor new frial an
behald X “lﬂancl, SEMPLH becavse he wistook the k;\ing
deadline Foll below an aiajad{uelg reasonahle

S'\-mu;‘am\ a‘:;oaé:ﬂ* Pro‘e_ls sioncl comJUc‘{'-”—l'he- skt
Cmf\ha% ecud |\: wou\zl be Unreaanna\nlfa_ Yor t:oUnsaj Yo do
Yoot becasse it wenld expose petitioner Yo all 11
covnts again, cause. that would be Am.ln\e__:]eopmdﬂ
on the 11 coonts Ne coas Poond “Not Guiﬂgﬂ on. M\
the new trial woold be on is Yhe covnt petitioner

was ¥au.'\A “ﬁ_ﬁ_l.‘%’ an 1M g?r-.s‘s( '\'r'\'&l.

Pebitioness covnsel Yailed Yo visit the ol eqed
CFite xeme,im*e_ai o \stu\'[t;ns it aau'.f\sel chase to
vse what p;L"\‘ureé <he ga{' ‘tmm the s'}a‘fg.tounﬁe,l _
wovld have beea better pf‘e_PmreJ Yor cross —
exanincdion oF Yae covmplaining witnesses, I-F covnsel
had been cot to losk st the dlleged crime scene. Mso
had covnsel seen the alleqged crime scene with Hhe
\"t‘:‘:)(' G" *\’te_ \\C}U.‘Se— SL\L wlﬁf}‘.tj hﬁu&. bﬁe?\ d[O[E« ‘l‘G
disecedit clot mare o Yhe cz)mplaiv\i-ng wa4m¢55
'\'Eﬁ‘\.;manﬁ nstead oF the shate daing coon seT[s] oo Yor
her \ifliam s v \abshinglon, 57 F2d GFAPN cir. 1995);
Gee also Wede v. Acmontroot, 94 F.24 304 (5t cie.
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M) Ceunsel Mows Case To Proceed Withoot &

Geand jurg Todictment.

As discussed soned. Mere was no qmm‘ ury
ndickment as ran\uiraf! \oij the Bt hm::rnlmen'\ia_t;
the PE‘\AEM\M‘Q a\\egeé Crime 16 an intamaus crime
6 deseribed by Yhe US. Supreme Covet in Mackin,
117 U.6. 2442640850 This is Surther exp\a(np(l n

L6, v Mareland 255 0.5, 433,441 (1992) Because. persons
convicked X 0&3\'&&50.5 Qun(s\v{\n\a \53 ‘\mprfsanmen\' Tor

fnore Yhan one year may he comtined w a pcvxi\ans(arg,
14 0.s.C. §LIO'5'31J any crime pUh{:\\nﬂ.‘b\ﬂ_ in Pis manner
15 tfamoos, Role Ha) of Yhe Federal Rules oF
Cewminal Procedure coddies the Supreme Court's
in“’d‘pr&l‘d iov of the Consti¥utionel rec\’ufremeﬂ{‘ og an
indictmert Yor idamous crimes: hn Frenselother than
ceiminal contemnt) most be pre..secujr.eJ by an
.lndn'c.'\mn¥ l¥ A‘ v ?UHI.’;L c.\nlcl.(m B‘j r.lea“f\ o’ (B) ‘bn.j
anprihosmmtw)t Far mote ﬁnwn 1aj~ear.ﬂ£ggc|gméﬂi751 r.2d
645, 689 w240, cir. 1945). This doeg applq Yo the

5'-\'5.*35 “Hnroush C_lauﬁe 2 a? }h& G AmanMcn“‘ a\'
the Dned States ConaliYotion whiek applﬁ:j to Hhe
States J('\nroug\r\ the 1'1'H-\ Amendment oF +he Onited

.5‘*::‘}35 Con.ﬁ*’;"uhah- C\aUﬁé_ l fj.b Hnﬁ ‘;“m hmem.{gv\.an‘\'
15 ‘\r\ae. Supramﬁcl’d CIauSe_C_f-}_uﬂ_g£ !iu[}um \i.‘L‘.'_gag 1‘_ Ca.*p.,

160 F.Ad 1100(% cir 2001) Tee also Beaad | 45 F.2d Yralam
Cie. 1995)

70

71



MY
-L

5 SO —
REsRTRs

HRERERRS

BEEES 9w LWk

A:‘» o]iﬁr_u:a_secl N pre_uiuus p\cachr\gs muv\sej had
\)a“([“cim\er wave s r-.'a‘w\' 1o« .ﬂmecl.d ‘\ria\,bu\ii)nc‘er
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p]az_e_ ot thet say & He;xe.hdaymsr can wszive Yais rng’.
Whet it does qiue_ 15 AUMEro0s ways to 4all Yhe time o
extend it b way o motion Yor continvance. Thece is
no p\ace. within the At Yook sllaws a de}_em]a& Yo
oot out ¥ b jwhad it also sags is that # is aste mabically
a.p'phtz} Yo a defendants case:V. 9. V. Garcia, LLO F.Sopp.
24 42200 Mk 2000 See alsoZedner v US54 U5 ush,
164 LEA.DA 9,120 5.ch. 19300006 Maples w Steqall, 423
ta) 10200tk 21008)The state has waived any rig\t\ o

Aaim prejpice Lo Yo Xhia violckion as '\"r\eid sYoad \35

an allewed Yhis Yo happen Lor aver Yuwol) years,
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P\U US’\ 5 100% all the wday Yo corveh’( $o not C‘M\Q '
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20 |

A1
o)
A3
A7
5
L6
L7

28
A

f:’a-Oom-aan-EwP\—

73

73




EX\W‘\\)‘\‘JF j_
Page 5‘} OY clag 3 teial
He ather's Tes’ﬁmonﬂ

74

74



10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25

Q Al) right. And in State's 38 what is this?

.} The shower,

Q Okay. And is the curtain pulled across the shower?
A Yes.

Q So if you pull it back, then you can see the shower

and get in the shower?

A Yes,

Q What's in here?

A Towels and Band-Aids.

Q Okay. Showing you State's 39, is that a picture of
that.cupboard open where the towels and stuff is?

A Yes,

o} All right. And showing you State's 40, is that also

in the bathroom?

A Yes,
Q Where in the bathroom is that?
A The shelves above the tcilet.

Q Okay. And is that just some of the stutf that was
kept on the shelves above the toilet?

A Yes.

Q Did you -- or did Justin ever have you touch any

part of him?

A Yes.
Q What part?
A ~His penis.
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MS. JOBE: <Court's indulgence.
(Pause in the proceedings)

BY MS. JOBE:

Q All right, Heather. Just a couple more subjects,
and then we're done, okay?

A Okay.

Q All right. So you -- we talked about how -- well,
it happened in the bedroom. Did anything happen with Justin

outside the bedroom or in a different area of the house?

A Yes,

Q Where in the house did it happen?

A Shower.

Q Okay. And where is the shower in your house?

A In the restroom,

Q Is there one shower, or more than one shower?

A One.

Q How -- what does the shower locok like?

A It's a stand up -- it's a bathtub with a shower
nozzle.

Q Does it have a curtain on it?

A Yes.

Q All right. Tell me what happened in the shower.

A He would make me stand over him while he pleasured

himself or he would make me kneel and he would pleasure

himself.
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1 Q Okay. And when you would kneel in the shower and

2| he'd pleasure himself did anything happen?

3 A Yes.

4 Q What happened?

5 A He would ejaculate onto my face.

6 C All right. And would the water be running, or not
7| running?

8 A Running.

e Q And when he would do that would he say anything?

10 A Afterwards he would tell me to stand up and wash

11] myself off.

12 0 Okay. And did you stand up and wash yourself off?
13 A Yes.

14 Q Did that happen one time, or more than one time?

15 A More than one time,

16 Q All right, Heather. I'm going to show you what's
17! been admitted as 38, 39, end 40, ockay? If yeu'd look at those
18| for me, please.

15 Do you recognize what's in 38, 39, and 40?

20 A Yes.
21 Q What do you recognize that to be?

22 A Bathroom.
23 Q Okay. 50 various pictures of the bathroom; is that
24| fair?
25 A Yes.
58
400220
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29 30
1 THE WITNESS: Five or six. % Q. Okay. Now, Heather, did that -- did that
2 BY MR, THUNELL: happen just once, or did that happen more than once?
3. Q. } Okay. Now, Heather, did he ever have you go (ﬁ A. More than once,
4 insigll the shower? F 26 LA P \' @) Q. Okay. About how many times did that happen?
5 Yes. o‘r,‘q n ql 5 \.D‘-i‘cpe" “ (5 A About three.
6 Okay. And was that in the past year or before 6 Q. was there anywhere else, besides the shower?
7 the past year? 7 A. HNo.
8 A. Before the past year. 3 Q. Is that the shower -- was that shower at the
9 Q. Wes'it after the first time when you were 9 Hill ~ Hill Street house or at any other house?
10  around eight years old? 10 A. It was at the Hill Street house.
11 A. Yes. 11 Q. -Okay. Now, Heather, dig he ever -- did he
12 Q. Okay. And what -- what happened with the 12 ever touch your privates -- your front private area?
13 shower? 13 Did he ever touch that area with anything?
14 A. He made me kneel, and he =~ come on my face. |14 A Yes.
15 Q. Okay. and -~ 15 Q. And what -- what did he do?
16 MS. LOBO: I'm so sorry. 16 A. He touched it.
17 BY MR. THUNELL: 17 Q. And with what did he touch It?
18 Q. Could you say that one more time, Heather? 18 A. His hands.
19 I'msorry. 19 . with his hands? Did he ever -- would he touch
@ A, He made me kneel, and he would come onmy |20 on the outside or the inside?
23 face. 21 A Theoutside.
? Q. Okay. And when -- when you say that, what do 22 MS. LOBO: I'm sorry, Judge. I'm just going
_,i"/ you mean? 23 to object as to foundation and vague. I don't know.
A. He rubbed his private parts untii sperm came 24 If we're tatking about front, is it chest or vagina?
5/ out. 25 X didn't--
3 32
1 MR. THUNELL: I could be more spetific. "1  what was geing on?
2 THE COURT: Please, Please. 2 A. Because I was scared that he might hurt me or
3 BY MR. THUNELL: 3  my famity.
4 Q. And, Heather, when I'm talking about front 4 Q. Now, recently did you -- did you teli somebody
§ private, I'm talking -~ 1 think you called it the 5 about what was going on?
6 vaginal area before. 6 A. Yes,
7T A VYes, 7 Q. Who did you tatk to?
8 2. And that's what I was asking about. Did -- is & A. 1talked to my friend, Ziley {phonetic),
{ 9 that the area you were talking about, or were you g Q. Okay. Now, what made you finally tell Ziley
10 talking about your chest? 10  about what was going on?
" A. The vaginal area. 11 A. Ididn't want it to happen again, and I knew I
12 Q. Okay. And, Heather, was that touch on the 12 eould trust Ziley.
13 outside or the Inside of the area? , qﬁ é‘ And after you tafiked to Ziley what -- what did
14 A. The outside. %wu o after that?
4 @ Dkay. And dig he ever put any other part of " é‘ I talked to the school nurse, because the
438 his body on -- on that area? %l counselor wasn't working.
L AT, A No, not that 1 remember. Q. Okay, And after that did you talk to sorne
18 Q. Okay. 18 other people?
19 MR. THUNELL: Court's indulgence. 18 A. Yes,
20 BY MR. THUNELL: 20 Q. Okay. Heather, just one second if that's all
21 Q. Heather, let me ask you a question. Quring 21 right. Heather, now, you talked to -~ you talked to
22 the last few years that this was going on did you ever 22 some other people.
23 teill anybody about it up until recently? 23 Do you remember talking to a speclalist by the
24 A. No. 24 name of Tiffany?
25 Q. Heather, why didn't you tell anybody about 25 A. Yes,
Fage 29 to 32 of 80
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misconduct andconslitutiona!rlghtswmunthe ' _magazine labelled the worst decmc-n of the testified or provided erroncous reports in

. m%m:ﬁgtﬁr;?:aﬁ: - year. Remarkably, the Supreme Court ruled more than 957 of the cases where microscopic
and'leads on people to' contact related tothe" ' that éxpert testrmony was merely opmron “hair amlysls was used to'‘connect a defendant
f°m9°in9 bssues: .-/ o :md therefore could never be consrdered true toa crime. -, 7.

.‘L .‘l" ',=

-Article submlsslons should be sent to The . " 'The: Innocence PrOJect a.nd Na::un:.l As-

Editor - 3t the above address. We cannat re;

1| tum submissions without ari SASE, Check our “In response to th:u: baﬁlmg decrslon, the . sociation of Criminal Defense Lawyersurged
website of serd an SASE for writerguidel!nes. s Calrfomm lcgm[ature passed the"Bill Richards  the FBI to conduct the review following the
Advertislng offers are vald where ‘rotiibited. _' Bill” which'is often refetred'to as the _]urLk DNA exonerations of Donald Gates, Santae

‘ ::JYI‘::W and ‘0“5"‘“"“0"3| detenlion fa‘“'t)’ . science” statute; The bill amended the penal “Tribble;and Kirk Odom, who were convicred

R T code by makrng recanranon of an expert or  in separate cases- mvolvm&testlmony by FBI
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Faulty Forensics (cont.);

T .
hai. analysts. Erroneous hait ana]ysm testi-
mony contributed to 207 of the more than :

337 convictions that were later reversed based "~

"upon DNA evidence, .- - R

Sy “Tribble spent Zslears in prxson and.

_ !‘ater won a $13.2 million award. against the :

District-of Columbia. He was convicred after
a FBI agent tesrified that the chances were1:

in 10 million”that a hair froma stocking mask-.

came from someone else. While incarcerated, -

Tribble developed a heroin addiction and
contracted HIV and hepatitis. He suffers from-
severe'depression, and though only, 55, ke is
not expected to survive beyond 2019.. . o- ..
%+ Tribble was held in solitary confinétent.
for periods of up to nine months at a.time.

Additionally, he was"tasered, tear-gassed, and, -
: at-one point, held in four-point restraines and -

to object to the testtmony« A A" ot

Other Porenmc Quesuons

BITE MARK AND HAIF. ANALYSIS ARE THE R

« low hanging frui of questlona.ble forensics. Yet.

many,of the methods believed to be.on- more .

sound scientific footmg also stiffer from: lack .

of validation and other i lssues e S
Forensxc analysls of lead in bullets a,nd!"

matching of  voice* prmts have already | been

before they were- used to; help secure many
convictions. The!patrern of burns suppos:
edly caused by liquids. has been dxscredlted :
for belng sc1entlﬁcally unsound Such burnv,'
pattern testimony led to the 2009- -execation
of Todd Willingham'in Texas, desplte the fact-
that the so-called science had been rhsproven .
two years earlier, - - LA e S e .
- Even ﬁngerprmt companson, dong ac-,
cepted in American courts, has problems:The

strapped to a concrete bed for four to five days”; problemsarenor with the staistics that set the- -

during-a 1999 prison transfer..D.C. Superior

, Court Judge John M. Mott wrote.thar "My, *

TrleJIes ordeal did not merely deprive hifh of
his liberty in a constirutional sense—it ruined

- and, quite literally, dying”

Ao A

his [ife, leaving him broken in body and $piric”

DNA testing established .thzt none of
the 13 hairs-found in che stocklng cap-that
were located near the crime scene came fom.
Tribble or any of his alleged.accomplices:”

QOdom, 54, spént over two decades in”

£ 'l‘x

probability that one ﬁngerpnnt is the same as -
a randomly ‘chosen fngerprine. Instead, the‘
problem lies with the subjective detemunanon
.by.individual analysts as to.whethera suspects
fingerprint matches the unknown ﬁngcrprmr e
w1th which it.is bemg compared_ . D
., Thar is “where it gets a lirdé fuzzy, ac-
cordmg to Glean Langenburg. a ﬁngerprmt..
examiner, w1th the Minnesota Bureau of .

! Crlmlnal Apprehensmn. When ﬁngerprmt»ﬁ

exarminers look at multlple ﬁngerprmts frome}

_prison: for rape: A D.C: courr ordered:the - . the same source and dxﬂ'"er'ent sources for pro: |

. District to pay him $9.2 million. The District™
settled a lawsuic. brought by Gates, 64,4501'

somein tema.l threshold'of snml]anty resulnng

$16.65 million. He alleged thar polu:e Framed winl dlssrmxlarmes belng ignored-dnd similarj- !

.
l

him for a 1981 rape and: murdcr ;

kol " Bullét and Shell Casmg_,.
.- Tool Mark Compansons

ON JANDARY 33, 2016 AD. C COURT oF
appeals ruled that claims by a forensic examin-"
et that'a birllef or shell casifig can be matched
to a’specific wedpon lacked a 'scientific. bam

- and should bé batred fwm cnmma.f trials a8

masleadmg "A D.C. police expert Had testified ™
that three bullets came from'a specificgun in,
the murder trialof Marlon leh:uns He was
convrcted and appealed, . A

In the opinion,. Assocxate Judge Cath:
erine Easterly wrote” “that the erronéous:
testimony in the trial was“more than regret-
table [as the governrnent had charactenzed
it). It was alarming’” like “the vision'of a psy-

chic” with "foundatlonless faithi in. what he .

believes ro be true.” Unfortunately, Willidms

" lostthe appeal_bec_au_se his trial layxer failed

January 2018

ties ernphasmed Langenburg noted 'Thts is"

- especnaily, true; when' dealing with the partlal §
_or degraded ﬁngerprmts typlca.lly found atay,l

crime scene. That is'an, extremely 1mportant. a
pomtbecause, while it takes multiple points of -
smnlancy to cons:der a Fmgerprmt a match
it requires onlj oné unexp]amed point of dis:
slmdanty to prove they bclong to dtﬂ'erenr
people.. " s LA
The subjectwe nature of ﬁngerprmr

analys:s is demonstrated when ﬁngerprmt
examiriers are glven Blind’ tesrs 'In one study,.
of 169 examiners, there wete 7.5% false’
neganves—errors where exanuners said pnnrs
from the.samic person came from’ different’-
people—and 0.1% false positives where éxam-"
iners°concluded prints from dtﬁerent people
were from the same person, .

. Likewise, the recognized gold- standa:d
in forensics—DNA testing—loses a litte of .
its luster when the subjective human element

s

~super10rs by votmg wrth defense artomeys on
‘tracted permds thelr brains get'c calibrated”to .

¢ | LI R
e . . -
i

s 1ntroduced asnpart of the exammatmn
+= process. This is espemal]y tme when there 1s

very licele [INA :w:ulable a.ndf or the av:ula.ble,s
DNA sample conramsﬁ
more donors Pl el

; Shannon Moms, Melissa Lee, and Kevin ;

sl

o

DNA, from twWo.ot; .

Raﬂ'erty have- fileda lawsulr agamst the New '

Yotk Stare Pohce'crlme Iabi'that formerly *,
employed them.: They ‘allege that whén, they

.tried to cotrect:; errors i’ DNA: testing dt the .
discarded as: scxentrﬁcally- useless, but not;:.

lab t.hey were: ‘silenced-and fired because the

errors were favorable to the prosecution’ -

" 'The departmenb was: srnpiementmg a
computenzed DNA analysis called TrueAllele -
that would have eliminated the érrors that oc-,

cur when & technician sulijettively'interprets :
.a complex-mixture’ containing DNA from

more than one person recovered ﬂ-om acrime:,.

. ‘scene. Huwever, the mvesnganon into their
;‘a]lcg;mons was used as an-excuse to cancel .
: xmplementanun of TrueAllele. ’

Su'ndarly, in as recently ﬁled cwnl rights.

'l:wsult,‘Dr Mariang Sta_]lc alleges she was

forced out of her position-as laboratory direc:
_ tor forthe New Yock City] Medlcal Examiner’s .

oFﬁce after she cntu:lzed a DNA testing ¢ '
'method knuwn as low copy number (“LCNY).-

* Other, cntzcs iclaimn that;the. LCN method,
which uses fewer strands of DNA thanis rec-
ommended by the manufaceucer of the testing
equ.upment orthe FBLis unrelmble. Stg_uc also

-Farensrc Scnence and reported]y angered her -

" Greg’ Ha.mpxluan

[N

rofessﬁnr of blologyl ‘

‘served on the New York State Com mission of .’

and criminal justice at Bo:.se State Un:.vers:ty ,
and dn'ector of the Idaho‘]nnocem:e Project, -
b

has spoken out Publlcly abguc contamm ation
rssues ‘that phgue crtme e DNA sam-
ples—espeaaﬂy ‘those tested_ usrng smaller
_ sample sizes than recommended by che FBI,
"+ Cross contarmnauon is what happened in

thé- Amanda ](.nox case. Ita.lla.n mvesng:lrnrs .

" found small; aAfmouines Sof Knoxs DNA on the '

handle of a kmfe, a sma.ll amount of her: room-

mates DNA‘on the kmfes blade, and a'tiny

sample of her buyfnends DNA'on the  clasp of :

her roommare’s bra: Theyu itsed rhis to tie both

Knox and bet, boyfnend to the murder of her -

roommate. But the bra had nat beén collécred

until 48 days after the murder. During that ;

time, it Had been moved around the residence

and repositioned multiple times by i investiga- -

. tors photographing the scene. Further, the

knife had been used by Knox for cooking and

was collet:ted me a l-utchcn drawer

e
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TRUMP Adwinistcedrion Kills Obama's

Forensicah E\lic)e.nr;e Re_\ia\ai\ijrg Pocts
\Ofd Mark \A’f,sbh

First Six(b) Paragrap‘ns Per tain Yo
Petitioner
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by Mark Wllson

Sy

"'f- - . Trump Admmrstratlon Kllls Obama S Foren;'.lc
| | Ewdence Rehablhty Reform Efforts

. . .

'BSS THAN THREE MONTHS INTO.THE _ aminers not only cannot- rdenufy the source
Trump Admmmtranon, rh 3 resxdents i _of. brte,mark with;réasonable; accuracy, they.
‘ assault on scignce, truth, and all thmgs Q a, 7 ca.r:.noc even consrstently agree on whel:her an
reached the crlmmal Jusnce systr,m €U er N injury is- a l‘)uma.n l'nte mark chertheleSs,
"} Trump's watch, a cominission. workmg to, _.nocoyrtin 'the. Umted States has' barred bire-

improve-the. relrablhty of forensu: evrdence m?.rk evidence, desprte 21 known wrongﬁxl b

has beerl abolrshcd' 1y convictions, ¥

che truth Throughout the Obama presn—
dency, the commission prompted several
imparcant-réforms. For example,’ Attorn:y
‘General Lotetta Lyncll accepted commissiod

crcdltatxon and ethical’ standards for-fofensic -

| labs and’ practitioners. She dzcl however, reject

© 1n2013, the Obama Admlmstrmon ce- [ On‘April. 6; 2017  5iX/1éading 1 researchr
ared the Narional Commmsron on- Forensic - scientists on the comrmssron, led By Thomas
Science, an’ mdependent advrsory panel ‘of Albrrght. an 1nternat1ona.lly recogmzed neu: ;
approximately 30 scxennsts,qcnme lab, lead- roscientist spemahzmg in visionand the brain-
ers,judges, prosecurors, and ciiminal defense |ar the Salk Tnistityre: for Bmlogtcal Smd;es, :
"] lawyers: The cominission’wascharged’ with |warned agamst endmg its worki For roolong,
reviewing forensic science standards and mak- decisions regzrdmg forensic science have been
ing recommendarions to ensure the rellabtllry rmade withourt thé ifiput of l:he research saence
of forensic science used i ini crrmmal ‘trialst commumty, " the group wrote in aletrer urgmg
" The' commission was created inthe wake ) Umted States Arromey General Jeff Sessions.
.of humerous scand:lls and reports about unre- to conrmue tha? cornmlssrons work fbr another
| lidble evldence bemg used'to convict and 2 even : two yearsi. ‘
cxecute cr1mmal defendanisi<. ‘ Sessxons was not moved s the compmis- -
' In 2005, for example, the FBI abandoned ;| sion began itslase, two- day meenng beforc its -
its 40-year practice of tracing bullets toa spe‘ term erided, Sessions annouriced on Aprxl 10; .
¢ific manufacturer’s batch throvgh chemical | 2017, thar the ]usrn:e Department would not
analyses, after its methods were scientifically - renew the commission ‘when its term expired
debunked Alsoi m 2015, the Justice- Depart— on Aprl.l 23,2017:He cl.'umed that decisions
ment and. FBI*admirted that nearly every abour how to meet thc needs of overburdcned
“examiner in'a hair-analysis-unit gave scien: - cnme labs will be made bya yct-to be‘lrlimcd
'senior 2dviser and 2 subcommittee of a]ustrce
Department task force on violent érime that
is'part of President: Trumps “law-aiid- order”
efforts’ (whxch includes’ encoura.gmg the revrval
‘ of 19905 tough-on-crlme strategies).p sl
HTelis unrealistic to' expect that tmly ob—
]ectwe, sc1ennﬁcally sound standards for, the
use of forensic science.:.can be arrived at by
entitiescentered solely within the Départment
“of Justice,”said U.S. stmcrjudge]ed Rakoff;
of New York, who was the only federal judge.
on the commission, Other mernbers who work
within the criminal justice system agree, :rgu-
.ing that even well-intentioned;prosecutors:
lack a scientist’s objectiviry: and tra.uung and
that the Justice Department’s retreat into insus«
h : lam:y creates a risk of repeating past mistakes.
Scrence report found that reviewr-of common’ | . Naturally; the-National DistriceAc--
forensic methods mciudmg Hair, l;ute«mark, ; torneys “Association applauded Sessions for.
and«shoe- rinc analysxé"{l}averreyealed a! abollsl-ung the commission. Disagreements
3¢ ! among members of the commission had
reduced- it to “a think t:mk. yreld.mg few ac-
comphshmenrs and: wasted tax- dollars, the
associarion claimed. - N
Nothmg -::ould lmve been ﬁ.lrrher from

28'

tifically flawed ‘or overstated testimony in 9¢
percenc-of casés from 1980 co’ 2000; ‘Those
cases-iiicluded 32 criminal defcndants +who
'Were sentenced to-death, !a.ncl 14 of thetcon‘ )
demned men were executed or died in. prison:.
e Narlonal Academy of S "ences"
(' NAS '} also issued reports crmcm inédl; ;
: equace standards and] ﬁmdmg for crime’ Habs,
exarnmers, “and researchers “The NAS found,
that forensu: examiners had ﬁi.lsely clmmed
for madny years that they. could match patteey
evrde nee, like firearm and' bzte mark evrf[em:e,. .
0.2 source with’ 1bsolute or “stientific” cer~ -

'tamry The NAS found r,hat law enforcement

fo rensic evrdence ¢ha at ‘dohot paSS an, objectwe'
‘test of scientific valrdlry ‘With tespect to bite-
mark analysis, the report § found that :warlahle
scrennﬁc evrdence strongly sugg&cts that e)rﬂ

January 2008 - <.

an; lmportannrecommendanon ithat would
have requu‘ed expert wu:nesscs to dl.sclose et-
ror rates in’ rhelr testimany : ' andiréfrain from

_using methods thar-have not been sctenuﬁcally

.venfied Wl ‘ S .

i Anorher.recommendmon tesulted in 2
$20- million' research- pro_]ect to smdy crime
lab rechriiques used more than’100,000

times-a year;- mcludmg quesnons about how'
' frequently clan'ned matchesof. ‘pattern: based’

. evndence such -dg complex DNA proﬁle mix- -

tures, fit earrns and lnte-marl( tracing may be .
' erroneous. The Trump Admmlstrmon has
1gnored‘ othe: recommendanons, mcludmg a
'proposal fornew, department-wide standards
forexamining and repoitirig forensic evidence
i l:rlmll'la.l courts'across the natmn. I
Other ‘réeforms are hkely an extension of
the comrmssrons work. 1n 2016; for example,
FBI\ Director Jirnes. Commey, whothas. since -
bcen ﬁred by Presld‘ent Trump, asked: stare -
and local: crime! ‘1abs tor review ‘FBI haie-

. Comparlson cases. Cnm.mal convu:tmns‘m at

leasta dozen's stares are currenrly under rev1ew,
accordmgwo the- National- Association .of
Crlmlnal ‘Defense Lawyets( "NACDL")," We

-, wane to make suce there arentt ocher innocent -

people in jail based oniour work,” Comey |
wrote inaJune 2016 letter Unfortunately,
-a large number of cases, our examiners made
statemnents that went too far in explaining the
_significance of a hair. comparison and could
" have misled a jury or judge” . - '

A Afterithe Justice Department and FBI
admrtted.m 12015 that two dozen examiners
in oneof ies*forensic labs' had given Aawed
* testimony in hundreds of cases; the Obama

. -Justice'Department also.initiated a-2016
" review of expert testimony across several

disciplines: The review was based on findings
that for years néarly all FBI experts overstated
and gave ‘scientifically misleading testimany
concerning FBI laboratory techniques related

_ to the tracing of crime'scene hairs based on

mu:roseoplc cxaminarions and of bullees b:sed

Cnminal Legal News
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C-14-296556-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 17, 2016
C-14-296556-1 State of Nevada
Vs
Justin Langford
March 17, 2016 8:30 AM Jury Trial
HEARD BY: Israel, Ronald]. COURTROOM: R]C Courtroom 15D

COURT CLERK: Melissa Murphy

RECORDER: Norma Ramirez

REPORTER:
PARTIES
PRESENT: Burton, Chris Attorney
Langford, Justin Cdell Defendant
McNeill, Monique A. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deliberations continued.

QUTSIDE THE PRESENCE OF THE JURY: Judge Gonzalez present. Court conducted a conference
call with Ms. McNeill and Mr. Burton on the record regarding a Juror question received with respect
to reasonable doubt, which was ADMITTED as Court's Exhibit 25. Court directed the Jury to Jury
Instruction No. 6.

JURY PRESENT: At the hour of 1:05 p.m. the Jury returned with a written Verdict which was FILED
IN OPEN COURT. JURY FOUND Deft GUILTY of COUNT 2 - LEWDNESS WITH A CHILD
UNDER THE AGE OF 14. JURY FOUND Deft NOT GUILTY of COUNTS 1, 3,4,5,6,7,8,9,10,11 and 12.
Jury polled, thanked and excused.

PRINT DATE: 05/04/2018 Page 5 of 6 Minutes Date:  March 15, 2016
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€-14-296556-1

QOUTSIDE THE PRESENCE OF THE JURY: COURT ORDERED, Deft REMANDED into custody
WITHOUT BAIL; BAIL REVOKED. COURT FURTHER ORDERED, matter REFERRED to the
Division of Parole and Probation (P&P) and SET for SENTENCING.

CUSTODY

05/10/16 8:30 AM SENTENCING

PRINT DATE: 05/04/2018 Page 6 of 6 Minutes Date:  March 15, 2016
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If -~ and it’s never happened in my five years, but
if somebody bothers you and persists in asking you, notify
Department 22. They"ll notify me and I’1ll make sure it stops
impediately. That’s not going to happen, but I just say that
in the over-abundance of caution. As I said, a lot of times
they’ll want to know for a learning experience and it helps
the attorneys. So if you have the time -- I guess it’s cne
o'clock -- and you want to, they’ll probably meet you on the
way out.

THE MARSHAL: What I'l1l do after I take them out
and Mr. Langford leaves, I'll bring them back in and give
them maybe ten minutes to talk to counsel.

THE CQURT: OQOkay.

THE MARSHAL: And anybody that doesn’t want to can
just head down to the third floor.

THE COURT: Absolutely. So again, I want to thank
you for your service and you’re now excused.

‘(The jury is excused and exits the courtroom)

THE COURT: Okay, we’'re on the record outside the
presence. This matter is referred tc the Department of Parole
and Probation for a Pre-Sentence Repcrt and set over for entry
of judgment and imposition of sentence on --

THE CLERK: May 10th, 8:30.

THE COURT: The defendant is remanded to custody.

Is there --

10

&=
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11
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13
14
15
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18
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20
21
22
23
24

25

MS, McNEILL: His bail is currently set at a million

dollars, Your Honor.

THE COURT: It will remain.

THE CLERK: Okay.

THE COURT: OQkay, we’re done,

{Proceedings concluded at

*x ok % 0k %

11
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Electronically Filed
09/21/2015 03:52:.37 PM

OPPS 3 3. Sebrsim—
STEVEN B. WOLFSON &

Clark County District Attorngy ' CLERK OF THE COURT
Nevada Bar #001:565

JENNIFER CLEMONS

Chief Deputy District Attormey

Nevada Bar #10081

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff Log
’ \-\‘5_ .
DISTRICT{COURE *&-° .t
CLARK COUNTY, -NE\{ADA
THE STATE OF NEVADA, e
Plaintiff,
-vs- ) CASENQ: C-14-296556-1
JUSTIN ODELL LANGFORD, .
42748452 | DEPTNO: XXII
Defendant. . ——

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO COMPEL
PSYCHOLOGICAL RECORDS OF H.H.

DATE OF HEARING: SEPTEMBER 24, 2015
TIME OF HEARING: 9:00 AM

. N
. 4,

COMES NOW, the State of 'Nevada,-t':‘f; S'EEVI'N 'B. WOLFSON,'Clark County
District Attormey, through JENNIFER CLEMOI\}S, éhigf Deputy District Attorney, and
hereby submits the attached Points and Authorities in State's Opposition to Defendant’s
Motion to Compel Psychological Records of H.H.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES

STATEMENT E CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafler
“Defendant™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
Felony- NRS 200,364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On Junc 11, 2015 the court appomtcd Monique McNeill to represent
the Defendant. On June 11, 2015 the Court a.ddrcssed t'ne Defendant’s Pro Per Moticn for

Discovery and granted that motion as toB y‘ﬁnd it ho matenal onfy On Septcmbcr 13,
\
2015 the Defendant filed a Motion to Compel Psychologléal Records of HH. The State's

f

opposition follows.

STATEMENT OF FAS;TS
> QnJune 21,2014 the victim, HH,, dlsclosed that she-had been sexually abused by her
stcEfather Justin Langford ! During & forenszc interview with CPS specialists Tiffany Keither

and Chelsea Schuster, H.H. (dob 6/22/2001) discloséd that the abuse began when she was $ix,

seven or eight years old. While at her stepfather’s residence in Searchlight Nevada the
Defendant called H.H. into his bedroom &nd had H.H. take off her clothes. The Defendant
made H.H. éand lay on the bed and the Defendant rubbed baby oil on HH's legs. The
Defendant then placed his private parts in between her 1égs ;nyd rubbed himself back and forth
until he ejaculated. H.H, stated that the Defendarit ia-lws-;e;&d;a»\‘vhite hand towel on the bed and
had the victim lay on the towel .during the molcstation-'éncigicnts. The abuse continued until
the victim reported the abuse in January 2014. H.H. téstified at the preliminary hearing held
on March 14, 2014 of several instances of sexual abuse committed by the Defendant. The
victim describes instances including the Defendant sucking on her breasts, the Defendant

putting his penis in her anus, the Defendant putting his penis into H.H’s mouth more than

! The Statement of Facts is a summary of the Arrest chrm in ¢his case ang the vlcum s testimony at the preliminary
heering.

2
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once, Defendant touching H.H.’s genital area with hls h‘ands and his penis, and the Defendant

. .
Ait LRSI PR »
. K

fondling H.H.’s buttocks andlor anal arca with Ais pems

On January 21, 2014 the Las Vegas Mctropohtg_n Police Department served a search
warrant on the Defendant’s residence in Search]ig};t. O‘}ﬁccr's recovered a white hand towel
that matched the description given by the victim. The police also recovercd baby oil and
bedding. These items were tested for DNA. A stain on the white towe!l came back consistent
with a mixture of two individuals. The partial major DNA prc;ﬁle contributor was consistent
with the Defendant. The partial minor DNA profile is ¢onsistent with victim FLH,

ARGUMENT

The Defendant has filed a Motion for the psychelogical records of H.H. In the Motion
Defendant asks this Court to ¢xpand the State's Brady obligations beyond the evidence
required by statute and case law, The request for psychblog:cal records is overbroad and not
supported by Nevada statutes on dlscovery in enmmal cases*- e, .

The Nevada Revised Statutes provide the. d:scoy_er)z_ obligations for the State. NRS
174.235 outlines what discovery is to be provided bj;r the. State of Nevada. It includes:

1. Written or recorded statements or confeesions made by the defendant or any
witness the State intends to call during the case in chief of the $tam, within the custody of the
State or which the State can obtain by an exercise of due diligence. (1)(a).

2. Results or reports of physical or mental examinations, scientific tests or
scientific experiments made in connection to the c:;se, within the contro! of the State, or which
the State may learn of by an exercise of due diligence. (1)(b).

3. Books, papers, documents, tangible objects which the State intends to introduce
during its case In chief, within the possession of the State, or which the State may find by an
exercise of due diligence. (1)(c) ] \ ‘i . .

The statute mekes clear the defense is né; -en'u\-lgi ‘tg any mtcmlal repon. document or
memorandum prepared by the State in connection \_mlh,thc investigation or prosecution of the
case. (2)Xa). Nor is the defense entitled to any report or'?doeumenl that is privileged.

1

WAZDI 4RS00 I\ PSI001-0PPM {LANGFORD _/USTIN)-001.D0CX
00Esy

Gl

99




1 The State recognizes and readily accepts its continuing disclosure oblipation as defined
2 iand, 373 U.S. 83, 83 S.Ct. 1194 (1963) and its interpretive progeny. The
3 | rule in Brady requires the State to disclose to the defendant exculpatory cvi&ence is founded
4 || onthe constitutional requirement of a fair trial. B M qnot a rule of discovery, however. As
5 | the Supreme Court held in Weatherford v, Bursg 429‘[7 S 54 559,_9‘18.0:. 837, 846 (1977):
6 There is no general constitutional ngi}t o 'gmcovery in & criminal '
case, and Brady did not create one... ‘the Due Process Clause has
7 littte to sa fardmg the amount of discavery which the partics
8 rsmclistt ggoas %1‘2 2 LWar%'luss I‘l’ (Ogeﬁcn, 417 U.8. 470, 474 [93
9 I is the position of the Clark County District Attorney's Office to permit discovery and
10 |t inspection of any relevant material pursuant to the appropriate discovery statutcs (NRS
11 | 174.235, et seq.) and any exculpatbry material as defined by Bgﬂy—. It should be noted that
12 || under Brady, a farmal request by the defense is no'_t necessary. The case has been interpreted
13 | 10 requirc prosecutors, in the absence of any specific request, to tun over all obviously
14 | exculpatory material. United States v, Agurs. 427 U.S. 97,96 S.Ct. 2392 (1976),
15 However, Brady does not require the State to conduct trial preparation and investigation
16 || on behalf of the defense. The requu-ement sto prodﬁ%e exculpatory information which the
17 || defense would not be able to obtain itsel? in arl urdmary eXercise of dxhgcnce The District
18 || Attorney's office will not permit discovery to be used as ﬂvch:cle wherein the State ¢f Nevada
19 | is required to investigats and prepare the defendant’ s ‘case. The Defendant's request for
20 || essentially anything that might become helpful to his defense is both overbroad and not
21 || supported by law. :
2 Giglio v. United States, 405 U.S. 150 (1972) requires that certain impeaching material
23 || be discloscd as to those persons actually callefi as witnesses. Giglio did not create a
24 ” constitutional right to pretrial discovery of all potential witnesses. The right to impeach
25 || witnesses is based on the Confrontation Clause of the Constitution, The United States
26 | Supreme Court has held that the Confrontation Clause is not ‘a constitutionally compelled
27 | right of pretrial discovery,"” United States v, lehit':li é%ﬂ U.S. 39, 52, 107 S.Ct. 989, 999
28 J| (1987). Instead, the right to confrontation is ‘4_a'-tr1a‘I'_‘_,,r}gh{§;..-.“de5|;gn‘eq 10 prevent improper
4 j
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.restrictions on the types of questions that defense may ask during cross-examination.” Id. It

“does not include the power to require 1he pretrial disclosure of any and all information that
might be useful in contradicting unfavorable testimpny.” Id, [t guarantees the opportunity for
effective cross-examinaticn, “not cross-examination that is effective in whatever way, and to
whatever extenl, the defense might wish.” Id. at 53, 107 S.Ct, 999, citing Delaware v,
Fensterer, 474 U.S. 15, 20, 106 §5.Ct. 292, 294 (1985). -

Based upon the foregoing, this Court is respeqtﬁllly requested to continue to adhere to
the clear legislative scheme on criminal dlscgvery ;émbodled m I:Ievada s statutes, the
Interpretation thereof by the Supreme Court of this State, and the oplmons of the United States
Supreme Court in this. area. f '

A, Defendant’s request for H.H.'s psy.chologica‘ul records is overbroad and not
supported by statute, ' )

The Defendant requests the victim’s mental health records from Mohave Mental Health
and Psychologist Lisa Schaeffer. The.sa records ere not exculpatory, nor are they within the
State’s possession. The District Attorney’s office sif{ll not permit discovery to be used as a
vehicle wherein the State of Nevada is required to in;fcstiga!e and preparc the defendant’s
case, The Defendant’s request for essentially anything that might become helpful 10 his
defense is both overbroad and not supperted by law.,

Further, the Defendant’s requests for mental hbnjth records arc also privileged pursuant

to NRS 174.235(2)(b). The following Nevada Rewsed‘Stah&tes staté:.. " -
)
Under NRS 49.209: W
W
A patlem has a grwnle% e to refuse to disclose-and to prevent any
other person isclosing confidential communications
between himself and his psychologist or eny other person who is
F erticipating in the diagnosis or treatment under the direction of
he psychologist, including & member of the patient's family,

Under NRS 49.225 provides as follows:
A patient has a privilege to refuse to disclose and to prevent any

other person from disclosing confidential communications among
himself, his docter or persons who are participating in the
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diagnosis or treatment under the direction of the doctor, including
members of the patient's family f

Under NRS 49.252:

A client has a privilege to refuse to disclose, and to prevent any
other person from disclosing confidential communications among
himself, his social worker or any other rg,erso_n who is partlclpatin§
in the diagnosis or treatment vnder the direction' of the socia
worker.
Therefore, Defendant is not entitled to thc;fequested items as they are privileged and
confidentiat. _
CONCLUSION

Based upon the above and foregoing Points and Authorities, Defendant's Motion

should be denied as the requested information is pn_ix:-i;%?gcd. overbroad and not required by

b ea e, .
statute, . RAREEIN T S

DATED this 21st day of September, 2015. !

-

Respectfully submitted,
STEVEN B. WOLFSON
Clark County Distri¢t Attorney
Nevada Bar #001565
BY _/s/ JENNIFER CLEMONS
Chief Deputy District Attorney
Nevada Bar #10081

CERTIFICA FACSIMILE TRANSMISSIC

I hereby certify that service of State’s Oppg.g_iigpn to Defendant’s Motion to Compel
Psychological Records of H.H., was made this,.let-&‘é:y.qif September, 2015, by facsimile
- . .‘ 4 "I... 't-‘ . L. -

transmission to; .

MONIQUE MCNEILL, ESQ.
FAX #369-1260 -

BY #s/J. MOTL
Secretary for the District Attorney's Office
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OPPS .. A

STEVEN B. WOLFSON

Clark County District Attormey . CLERK OF THE COURT

Nevada Bar #001565

JENNIFER CLEMONS

Chief Deputy District Attorney

Nevada Bar #10081

200 Lewis Avenue

Ias Vepas, Nevada 89155-2212
702) 671-2500 y, F

ttorney for Plaintiff B

“ .\\r- ae R
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, '

Plaintift,

-Vs- CASE NO: C-14-296556-1

JUSTIN ODELL LANGFORD, .
40743450 _ DEPT NO: XXII

Defendant.

STATE'S OPPOSITION TO DEFENPANT'S MOTION IN LIMINE TO PRECLUDE
USE OF THE PREJUDICAL TERM "VICTIM" AT TRIAL

DATE OF HEARING: September 24,2015
TIME OF HEARING: 9:00

\ W O

COMES NOW, the State of Nevada, by STI"::’S{EI_\‘I B. WQOLFSON, Clark County
District Attomey, through JENNIFER CLEMONS, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in St;ne’s Opposition to Defendant’s
Motion in Limine to Preclude Use of the Prejudicinl Term "Vietim” At Trial,

This Opposition is made and based upon all the puperé and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,

i
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20
21
22
23
24
25
26
27
28
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
“Defendant™) with Sexual Assault with & Minor unﬁer Fourteen Years of Age (Category A
Felony- NRS 200,364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion 1o Dismiss
Counsel Kevin Speed. On June 11, 2015 the court 'Ejil;i{)intcd Monique McNeill to represent
the Defendant. On September 13, 2015 the Defendarif filed a Moti'o"n' in Limine to Preclude
use of the Prejudicial Term “Victim” at Trial. The Stme\s opposmon follows.

STATEMENT OF FACT

\) QnJune 21, 2014 the victim, H.H,, dxsclosed that she had been sexually abused by her }

stepfmher, Justin Langford.! During a forensic interview with CPS specmlnsts Tiffany Keither
and Chelsca Schuster, H.H, (dob 6/22/2001) disclosed that the abuse began when she was six,

seven or eight years old, While at her stepfather’s residence in Searchlight Nevada the
Defendant called H.H. into his bedroom and had H.H. take off her clothes, The Defendant
made H.H. and lay on the bed and the Defendant rubbed baby oil on H.H's legs. The
Defendant then placed his private parts in between her legs and rubbed himsel{ back and forth
until he gjaculated. H.H, stated that the Defendant placgd a white hand towel on the bed and

had the victim lay on the towel during the molcstatmn incidents, The abuse continued until

‘the victim reported the abuse in January 2014, H.H. tesnﬁed at the prehmmary hearing held

on March 14, 2014 of several instances ‘of sexual abuse commmed by the Defendant. The
victim describes instances including the Defendant suckmg on her breasts, the Defendant
putting his penis in her anus, the Defendant putting his penis into H.H's mouth more than
ence, Defendant touching H.H.'s genital area with his hands.and his penis, and the Defendant
fondling H.H.'s buttocks and/or anal arca with his penis.

i

| The Siatement of Fects is & summary of the Arrest Report in this casc and the victim’s testimony at the preliminary
hearing,.
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A
On January 21, 2014 thé Las Vegas Metopolitan Bfice Depattrent served a search
warrant on the Defendant’s residence in Searchlight, Officer’s récovered a white hand towel
that matched the description given by the victim. Thé police also recovered baby oil and
bedding. These items wore tested for DNA. A stain' on the white lowel came back consistent
with 2 mixture of two individuals. The patial major DNA profile contributor was consistent

with the Defendant, The partial minor DNA profile is consistent with victim H.H.
ARGUMENT

L Use of the Term Victim
The State of Nevada has made specific statutory provisions to define the term “victim.”
NRS 217.070 defines “Victim” as follows:

“Vietim” means: i
LhaR

1. A person who Is physical rinj,ur,gd_ qt;killed as the, direct
result of a criminal act; *° B ' v

2. A minor who was involved. in the production of

omo aphg in violation of NRS 200.710, 200.720,
gOO.T 5 or 200.730; . .

3. A minor who was sexually abused, as "sexual abusc" is
defined in NRS 432B.100; -

4, A person who is physxcali§ méurcd or killed as the direct
result of a violation of NRS 484.379 ar ar_l’y act or-neglect
of duty punishable pursuant to NRS 484.3793; _

5.  Apedestrian who is fphysically injured or l-ullqd as the direct
result of a dtiver of a motor vehicle who failed'1o stop at
the scene of sn accident involving the driver and the
pedestrian in violation of NRS 484.219; or

6. A resident who is physically in[Jurcd or killed as the direct
result of an ect of international terrorism as defined in 18
U.S.C. § 2331(1).

The term includes a person who was harmed by any of

these acts whether the act was committed by en adult or a
minor, :

The crimes that Defendant is accused of coﬁ:irr.‘i‘ftting are listed in NRS Chapter 200,
Crimes against the Person, a human being; heﬁf;e thex'é rlr'l‘irst be d Vilét-im, in’ order to even
charge the crime. Following Defendant’s logic that the Lsek)f the term raises an inference of
guilt in the jury’s mind, the State could argue that By gn?hting Defendant's motion, this Court
would be prejudicing the people of the State of Nevada by not allowing identification of the

victim as the victim, and thereby insinuating that the victim is not telling the truth. According

3
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to Defendant’s logic, the State and the court should be precluded i‘rom even informing the jury
of what Defendant is charged with as this certainly would be prejudicial to the presurr;ption of
innocence. _

Obviousiy, there has been no speciﬁc lcglslauonﬁr caie law | in Neva.da whxch indicates
when the term “victim” is inappropriate m a courtroom. durmg 8 cnmmal case. Throughout
the years, defense attorneys have made this request _r'llh abuolutcly no authority or logic
behind it. Should the defense wish to argue that-a reference to the victim does not mean
defendant is guilty; that is fair; however, for a Court to start limiting language and precluding
one word over another is a slippéry slope that evenmaily avalanches the jury’s ultimate
question. '

[n order to have a proseculion for sexual 'aés_ault there must be & victim otherwise
Defendant coutd not be accused of the crime. The Defendant cites to three Supreme Court
cases from 1991, 1988 anid 1985 that used the term “complaining witness™ in lieu of *victim.”
While the authors of those three opinions opted to use complaining witness there is no case
law suggesting the term “victim” is pre}udwlal In’ fag numercus opinions stemming from

Lm**See Ebeling v. State, 120 Nev.

401, 91 P.3d 500 (2004); 125 Nev, 265, 212 P.3d 108$.(2009); State v. Catanio, 120 Nev.
1030, 102 P.3d 588 (2004); Hutching v. State, 110'N_ev.‘103, 867 P.2d 1136 (1994).

- The Defendant also cites to an 1860 California case for the proposition that California

sexual assault cases have continued to use the term- \uc

courts do not use the term “victim.” The case the Defendant cites to, People v. Williams, 17
Cal, 142, 147 (1860), was 8 homicide case where the issuc on appeal was whether the
Defendant was prejudiced by a jury instruction where the decedent was referred to as the
Defendant’s victim when the defense presented was' self-defense. Id, 147-148. The court
found in this specific case and under these specific circumstances the use of “victim™ was not
proper. Williamsg is a limited and narrow exception to the standard terminology in criminal
cases. California courts do not have. case law stallng Jhat the use of the word “victim” is

improper and in fact, the courts conlinue to use ;hc f-vo v1cl1m when refercncm g victims of
¢ l» 0 -

sexual assaults. See, People v. Vargag, 178 Cal. App *4th 647 (Cal. App. 2d Dist. 2009);
L P

v L
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People v, Mestag, 217 Cal. App 4th 1509 (Cal. App. 3d Dist. 2013); People v, Miranda, 199
Cal. App. 4th 1403 (Cal. App. 2d Dist. 201 1).

The bottom line is that the State has no intention of “overusing” the term victim. It
becomes an exercise in futility for the parties and thi§ Court to spend inordinate amounts of
time carving out exceptions to which words can and cannot be used and which semantics are
prejudicial or “correct” or “incorrect.” Motions and blanket rulings such as these should be
discouraged. i v{ .

Defendant’s motion should be denied \tmh _the*pndcrstandmg that any problems in

overuse ¢of 1erminology can be addressed as the trial- unfqlds Defendant should be required to

i
_object contemporaneously to any one “word” that is used which may allegedly violate

Defendant’s due process rights. Further, any juryfin'stmct'ion that would reference victim
proposed by the State would properly state the law of the State of Nevada and, if proffered by
the State, is appropriate. ‘
CONCLUSION
Baséd upon the above and foregoing Point;and Authoritics, Defendant’s Motion in
Limine to Preclude the State from Using the Prejudicial Term “Victim" at trial must be denied.
DATED this 22nd day of September, 2015.

Respectfu!iy submitted,
STEVEN B 'OLFSON

Clark Coun District. Attorne
Nevada Bar%msss oo

i

BY _/s/ JENNIFER CLEMONS

Chief Deputy District Attorney
Nevada Bar #1008!
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CERTIFICATE OF FAchi}'nLE-miﬁéM[s’s[c'}'ﬁ

]

I hereby certify that service of State’s Opposmon to Defendant’s Motion in Limine

to Preclude Use of the Prejudicial Term "Vlcum At Trial, was made this 22nd day of

September, 2015, by facsimile transmission to:

MONIQUE MCNEILL, ESQ.
FAX #369-1290

BY /s/ ). MOTL :
Secretary for the District Attomey‘sbﬁxce
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OPPS

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

JENNIFER CLEMONS _
Chief Deputy District Attorney RO
Nevada Bar #10081 S
200 Lewis Avenue : y
Las Vegas, Nevada 89155-2212 ‘
(702) 671-2500 _
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs " CASENO: C-14-296556-1

JUSTIN ODELL LANGFORD, .
437484572 DEPT NO: XXII

Defendant.

STATE’S OPPOSITION TO DEFENDANT; *,S MOTION TO COMPEL
INDEPENDENT PSYCHOLOG]CAL EXAMINATION OF ALLEGED VICTIM

DATE QF HEARING: SEPTEMBER 24,2015
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JENNIFER CLEMONS, Chief Deputy District Attomey, and
hereby submits the attached Points and Authorities in State’s Opposition to Defendant’s
Motion to Compel Independent Psychological Examination of Alleged Victim.

This Opposition is made and based upon alfthe' papers and pleadings on file hetein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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PQINTS AND AUTHORITIES
STATEMENT OF THE CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
“Defendant™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
Felony- NRS 200.364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangcrmcnt (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court grante@_ +the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On June 11, 2015 the court appomted Moniqué MeNeill to represent
the Defendant. On September 13, 2015 the Defendant filed a Motion to Compel Independent
Psychological Examination of Alleged Victim. The State’s opposition follows.

STATEMENT O | C

'ﬂ __On June 21, 2014 the victim, H.H., disclosed that she had been sexually abused by her

stepfather, Justin Langford.! During a forensic interview with CPS specialists Tiffany Keither

and Chelsea Schuster, H.H. (dob 6/22/2001) disclosed that the abuse began when she was six,
seven or eight years old. While at her stepfather 3 remdence in Searchlight Nevada the
Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
made H.H. and lay on the bed and the Defendant rubbed baby oil on HH’s legs. The
Defendant then placed his private parts in between heﬂr legs and rubbed himself back and forth
until he ejaculated. H.H, stated that the Defendant glatt;d a white hand towel on the bed and
had the victim lay on the towel during the moIestanon 1nc1dents The abuse continued until
the victim reported the abuse in January 2014, H. H testlﬁed at the preliminary hearing held
on March 14, 2014 of several instances of sexual abusc committed by the Defendant. The
victim describes instances including the Defendant sucking on her breasts, the Defendant
putting his penis in her anus, the Defendant putting his penis into H H's mouth more than
once, Defendant touching H.H.'s genital arca with h|s hands and his penis and the Defendant
fondling H.H."s buttocks and/or anal arsa with h:srpcms

i

! The Statement of Facts {s a summary of the Arest Report in this case and tha victim's testimony at the preliminary
hearing.
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On January 21, 2014 the Las Vegas Metropolitan. Police Department served a search
warrant on the Defendant’s residence in Searchlight. df’ﬁcer’s recovered a white hand towel
that matched the description given by the victim. The police alse recovered baby oil and
bedding. These items were tested for DNA. A stain on the white towel came back consistent
with a mixture of two individuals. The partial major DNA profile contributor was consistent

with the Defendant. The partial minor DNA profile is consistent with victim H.H.

ARGUMENT

In Abbott v, State, 138 P.3d 462 (2006), the Nevada Supreme Court departed from a
twa year old precedent by overruling State v. District Court (Romano), 120 Nev, 613, 97 P.3d
594 (2004). In doing so, the Court returned 1o the requircments it previously set forth in

Cad ra
Koerschner v. State, 116 Nev. 1111, 13 P.3d 451 (2000), rcassertmg that a trial judge should
order an independent psychological or psychlatnc cxammatmn ofa chlld victim in a sexual

assault case only if the defendant presents a comgellmg ;eagon for such an examination,

The defendant has made no such showing.

In Koerschner the Court stated,

The primary source of ambiguity in our decisions in these cases
centers on the second Keeney factor, i.e., whether the victim is not
shown by compelling reasons to be in need of protection. See
Griego, 111 Nev. at 450, 893 P.2d at 999. We now conclude that,
to the extent Keeney shifted the burden in these matters from the
defendant to the State, it should be overturned. In this, we retumn
to the statement in Washington that “{t]he trial judge should order
an examination if the defendant presents a compelling reason for
such an examination. Washingaton v. State, 96 Nev. 305, 307, 608

P.2d 1101, 1102 (1980). We now-+hlso hold that whether a
compelling need exists for such an intruSbon:is not a factor to be
cansidered alang with the other three factors. Rather, it is the
overriding judicial question which must.be resolved based upon
the other three factors.2 Thus, compellingreasons to be weighed,

1 Keeney words the second factor, in terms of whether “the victim s not shown by compelling reasons to be in need of
protection.” Keeney v. State, 109 Nev. 220, 226, 850 P.2d 311, 315 (1993). This assumes that an examination should be
ardered unless the State met a burden of proving that the victim is in need of protection. As noted, this changed the
statement of the rule as articulated in Washington. We have therefore reworded this consideration so that the burden is on

the defendant to prove, based upon the ather three farmer Keeney factors, that compelling clrcumstances exist to justify
the intrusion. .

3
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not necessarily to be given equal weight, involve whether the State
actually calls or obtains some bemefit from an expert in
psychology or psychiatry, whether the evidence of the offense is
supported by little or no corroboration bey@nd the testimony of the
victim, and whether there 1s a reasonabl%ams for believing that
the victim’s mental or emotional stdte may ‘have affected his or her
veracity.s -

-

Id. at 1116 — 1117, 13 P.3d at 455. &

The first factor to consider in determining whether Defendant has proven that a
compelling need exists to force the victim to underge an intrusive psychological evaluation is
whether the State has hired such an expert? The answer is NO. The State has not hired an
expert in the field of psychology or psychiatry in this case for the purpose of exarnining H.H.
for trial of this matter. Defendant attempts to rely upon the State’s notice of Dr. Sandra Cetl
as a reason to satisfy this first prong. Dr, Sandra Cetl is not an expert in psychology. Sheisa
medical doctor who performs sexual assault exams, Therefore, her testimony and expertise is
limited to her opiniong and findings on the physical sexual assault exams. She is not qualified
to give an opinion on the credibility of the vieftlil;_n, :a‘ng n}hgring.‘ore will not be testifying as an
expert in that atrea. A

b '

The first prong of Koerschner relies on notice that an expert will testify in a certain
manner, Unless and until the State notices Defendant that an expert in psychology/psychiatry
has been retained, has in fact examined the victim and will testify as to the findings of that
examination; or the State notices Defendant that ancther witness will give testimony of
something, other than percipient facts, Defendant has not shown that the State has benefited
from an expert and consequently cannot meet his bill"de_n for the first prong of Koerschner,

Pursuant to the second prong of Koerschner, this Court must also examine whether the

Defendant has shown that evidence of the crimes has little or no corroboration beyond the

testimony of the victim in this case. A psychological examination ordered because the victim’s
" 3 &
ls‘%

3 Keenay does not hold that an Independent examination maja’hever be $rdbr¢d unless the'State calls or obraing benefit
from an exper. Rather, &t holds that error is committed when a defendant in a child-victim case is refused such an
examination if the State has the benefit of an expert analysis and the pther three factors are satisfled. There may be
situations wherg the veracity of a child witness may be brought into quesﬁon because of his or her emotional or mental
state, aven though the State has had no access to or benefit from ah expert.

4
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testimony is uncorroborated would be counterproductive. The conly possible reason for an
evaluation of the victim to be performed for this reason would be to attack veracity, which is
prohibited by Nevada Law. Further, in this case }i.H stated that the Defendant would place a
white hand towel under her when the Defendant committed the various sexual abuse crimes
to her. She stated that he kept this towel in his nightstand. She also stated that the Defendant
used baby oil on her legs when he would rub his penis on her. When police executed 2 search
warrant at the Defendant’s residence they located a toyécLand baby oil in the exact location
the victim described. Further, DNA testing id@ntiﬁt:f DNA from a stain on the towel
congistent with DNA from both the Defendant and H.H. Therefore, corroboration exists in
this case.

In Lickey v, State, 108 Nev. 91, 827 P.2d 824 (1992) the court ruled that it is error to
permit the State to have a psychologist testify as to the veracity of a victim. 1d. at 826. The
Court went on to cite Townsend v, State, 103 Nev.‘l_IB, 734 P.2d 705 (1987) by recalling that
they unequivocally stated that it was improper for an‘expert to comment directly on whether
the victim’s testimony was truthful, because that would invade the prerogative of the jury. Id.
at 827. If it was error in Lickey for the State to have an expert testify as to the veracity of a
victim, then it is certainly error for a defense expert to testify in the same manner. Hence, any
testimony that the expert coulq offer because ot; }hc’j 12;:%($c:£'signiﬁca‘nt corroboration of the
victim’s testimony would go the veracity of the vigtir'ﬁ‘,‘_s testimony and would consequently
be inadmissible pursuant to Lickey. The expert’s te‘qteimony would further avalanche the
purpose of the jury. Moreover, to allow the defense ex-t)ert to testify in any way concemning
the lack of corroboration of the victim’s account of the crime, would serve to confuse the

members of the jury.

In distinguishing Lickev, the Nevada Supreme Court in Cordova v, State, 116 Nev.
664, 6 P.3d 481 (2000) stated: '

Cordova contends that the detective improperly testified on Cordova's veracity
and guilt under Nevada case law. An expert may not comment on a witness's
veracity or render an opinion on a defendant's %ult or innocence. See Lickey v
%QI%, 08 Nev. 191, 196, 827 P.2d 824, 827 (1992); Winiarz v. State ev.

, 50-51, 752 _P.2<§_761, 766 (1988). 'This case law 1s not precisely on point
here. The detective did not testify as an expert,nor did he comment on Cordova's

.
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veracity as a witness. However, the detective's (;pinipn on the truthfulness of
Cordova's confession did implicate the ultimate §uestion of guilt or innocence,
and we recognize the possibility that jurors "may be improperly swayed by the
opinion of a witness who is presented as an experienced criminal investigator.”
Sakeagnk v. State, 952 P.2d 278, 282 (Alaska Ct.App.1998).

Id. at 669, 6 P.3d at 485. (Emphasis added),

Any defense expert who is permitted to examine the victim and later testify concerning
the truth of her uncorroborated testimony will be presented to the jury as an expert and may
improperly sway the jury by virtue of their opinion. This is exactly why experts are not
permitted to comment on the veracity of another witness.

In 2005 the Nevada Supreme Court in Gaxiola v. State, 121 Nev. 638, 119 P.3d 1225
(2005), reiterated its long standing opinion conce;fqi?g the uncorroborated testimony of a
sexual assault victim by stating: “This court has repeatedly stated that the uncorroborated
testimony of a victim, without more is sufficient to upﬁxold a rape conviction.* [d. at 1232,
Before the jury is given a case for deliberation they willtbe instructed by the Court: “There is
no requirement that the testimony of a victim of sexual offenses be corroborated, and her
testimony standing alone, if belisved beyond a reasonable doubt, is sufficient to sustain a
verdict of guilty.” This instruction, or one similar to it, which correctly states Nevada Law
pursuant to Gaxiola will be given to the jury.

On the one hand the jury has the ability to discem the believability of the
uncorroborated testimeny of the victim for the purpose of determining the guilt or innocence
of the defendant. But on the other hand, this responsibility is removed from them and placed
in the hands of a defense expert when the uncorroborat.eg testimony of the victim is a factor in
the analysis of whether or not to subject Athe vic;rfsim t!) ié?ﬁﬁ%ssing Tnd Vi‘n_trusiv‘fs examination.
There can be no other purpose for an expert’s examination relating to the uncorroborated
testimony of the victim than to cast doubt on his vcraci;é(. Since the testimony of the defense

expert would be inadmissible as to the victim’s veracity, of more specifically the truthfulness

4 Srate v. Gomes, 112 Nev. 1473, 1481, 930 P.2d 701, 706 (1996); Washington v. State, 112 Nev, 1067, 1073, 922 P.2d
547, 551 (1996); Hutchins v. Stare, 110 Nev. 103, 109, 867 P.2d 1136, 1140 (1994); Rembert v, Siate, 104 Nev. 680,
681, 766 P.2d 890, 891 (1988); Deads v. State, 97 Nev, 216,217, 626 P.2d 271, 272 (1981); Henderson v. State, 95 Nev.
324, 326, 594 P.2d 712, 713 (1979); Bennett v. Leypoldl, 77 Nev. 429, 432, 366 P.2d 343, 345 (1961); Martinez v. State,
77 Nev, |84, 189, 360 P.2d 834, 838 (1961); State v. Diamond, Sp Nev. 433, 437, 264 P. 697, 698 (1928).

6
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of her mainly uncorroborated testimeny, the psychiap-ic_examination based on the amount of
corroboration of her testimony becomes an excrci;eii'rif‘ﬁltiliw and an unnecessary burden for
the victim to bear, Counsel for Defendant will‘ﬁavé r’fﬁ;ré' :f'l:lé.n an"'arhliélé opportunity to cast
doubt on the truthfulness of the victim’s testimony on cr{':)ss gxamination at trial.

The Defendant mentions the fact that the victim hss received counseling since reporting
the abusc as a reason why an independent psychological exam should be conducted. This is
not a factor for the court to consider in making its analysis of whether a compelling reason for
an exam exists.’ The fact that a victim of sexual abuse has choéen to get counseling to address
the ramifications of being abused does not trigger a’court to order an invasive psychological
exam as part of the criminal case. No statutes nor case Jaw support this proposition.

Finally, this Court must consider whether the Defendant has shown that there is a
reasonable basis to believe that the victim’s mental or emotional state may have affected her
veracity. In this case, Defendant has presented no ev;dencc and has shown nothing in the
record to suggest that the victim was suffering froin ahy kingd. ot‘ mental.or emotional state that
would affect her ability to be truthfil in this matter. ’I‘he fact that the victim stated during
interviews that the Defendant physically abused her, physxcally abused her mother, and that
he preferred his biological daughter over H.H., does not rise to the level that proves the victim
was suffering from any kind of mental or emotional state that would affect her ability to be
truthful. Counsel for the Defendant can certainly cross exam the victim regarding these
statements to show bias or motive, but H.H’s opinions, observations and personal feelings
regarding the dynamics of the household do not px';ovidé any evidence of mental or emotional
illness that would trigger a psycholegical exam. These factors coupled with the lack of any
benefit derived by the State from an expert witness requires that the instant motion be denied.
t
il , f“{
i e

5 Defendant also stetes that the State does not intend to obtain counschng records or provide them to the defense. This
issue was fully briefed in the State's Opposition to the Defendant’s request for H.H.’s psychological records so the State
will not readdress the discovery issue here.

7
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ORDERING A VICTIM TO SUBMIT.TQ PSYCHOLOGICAL

TESTING FOR PURPOSE OF DETERMINING CREDIBILITY
UNDERMINES THE ROLE OF THE JURY

The State understands the law as it currently exists as stated above. However, it is the

State’s position that a victim of sexual assault should never be forced to endure something as

FORTAL

intrusive and harassing as a psychological examgnaho:'f;upless it has a purpose other than to
cast doubt on the veracity of the victim. For t]'!m most Part psycﬁolbéica] teslting of sexual
assault victims is requested by the defense as a means fq"l_' discovering impeachment evidence
to use against the victim. This is an improper method for defense to discover impeachment
evidence or to attack the credibility of the victim. It is one thing to attempt to impeach a
witness’s credibility by the introduction of evidence showing for instance a background of
hospitalization and psychiatric care. However, it is quite ancther to have a witness undergo a
mental examination for the direct purpose of enabling the other side to impeach his testimony.
People v, Souvenir, 373 N.Y.S.2d 824, 826-27 (15.975).. 'Furtherrhore, where a judge orders a
psychological test for a sexual assault victim and the competency of the victim is not at issue,
the court is infringing on the jury's duty to assess credibility.

Pursuant to established law in Nevada, it is th‘e:j;i‘j_ry’s function, not that of the court or
a psychiatrist, 1o assess the credibility of witnessés ax;dstﬁ\c"ﬁeight of the evidence. McNair v,
State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992). Ip rcfﬁlsing to allow psychological testing

of sexual assault victims, the Supreme Court of North Carolina reasoned:

As we have seen, competency [of a witness] is for the judge, not
the jury. Credibility, however, is of the jury -- the jury is the lie
detector in the courtroom. It is now suggested that psychiatrists
and psychologists have more echrtise than either judges or juries,
and that their opinions can be of value to both juries and judges in
determining the veracity of witnesses. Perhaps. The effect of
revering such testimony, however, may be two-fold: first, if may
cause juries to surrender their own' common sense in weighing
testimony; second, it may produce a trial within a trial on what is
a collateral but still important matter.

State v. Clontz, 286 5.E.2d 793, 796 (N.C. 1982), citing with approval United States v. Banard,
490 F.2d 907, 912-13 (9th Cir. 1973). C g
|
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By allowing courts to order victims to submit tc; .psychiatric tests for the purpose of
accessing credibility, the door will be opened to a battle of éxpcrts. There is no reason why
defendants will not request that ¢ach of the state’s witnesses submit to a psychological test. In
this era of increasing use of experts in both civil and criminal trials, the sad truth is that an

“expert” can be found to testify on behalf of almost any viewpoint or position, Wisely, we

have historically left credibility determinations to the trier of fact. See, United States v.
Ramirez, 871 F.2d 582, 585 (6th Cir. 1989). '
L
ICE DO T REQUIRE SEXUAL ASSAULT VICTIMS
TQ SUBMIT TO PSYCHQLOGI(?A;}L EXAMINATIONS
A psychological examination of a sexual :ﬁ't;uée:@'iétig'ié not é doﬁétitutiénal guarantee.
United States v. Riley, 657 F.2d 1377, 1387 (STh_Cir: L:1‘981). A defendant’s constitutional

rights to confront witnesses and to present evidence on his own behalf are clearly protected

without a psychological evaluation of the victim. When California enacted Penal Code 1112,
prohibiting courts from ordering psychological testing of sex:uq.l assault victims, California
courts found that the statute did not violate a defendant’s rights under the Confrontation
Clause. People v, Fleming, 189 Cal.Rptr. 619, 621 (1983) (overruled on other grounds). A
Texas Court of Appeals alse found that psychologic:al tests of victims are not necessary to
preserve a defendant’s right to confront and cross-examine the witness. State v. Lanford, 764
S.W.2d 593, 594 (Tex. 1989). See also, People v. Glover, 273 N.E.2d 367, 369-70 (1971)

(holding that defendant’s due process and equal prOt_éq'_cii_'an rights were not violated by court’s
denial of request to have sexual abuse victim submit ‘t_c:i’:;:)sycbiatric exam).

" Defendants have a host of toopls available to ensﬁrp that the witness is telling the truth,
which eliminate the need for a psychological evaluation of the victim. The traditional methods
of assessing credibility of a witness are adequate. Defendants are afforded the opportunity to
cross-examine the victim and to present jury instructions regardin g credibility. “A

zealous concemn for the accused is not justification for a grueling and harassing trial of the
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victim as condition precedent to bring the accused to 1rj ?&l ” State v. Loonev, 240 S.E 2d. 612,
627 (N.C. 1978).

IV‘ E . +
ORDERING A PSYCHOLOGICAL EVALUATION RE-VICTIMIZES A SEXUAL
ASSAULT VICTIM

"The ability to force a victim to submit to psychological testing does not appear to be a
right that exists for defendants in other types of criminal cases. Thus, it appears that victims
of sexual assault are open to attack merely because of the nature of the offense perpetrated
against themn. There is no more justification for coui;t to order victim of sexual assault to submit
to psychiatric evaluation than there is for every other witness in every criminal case to be asked
to submit to an examination. See People v. Sourvenir, 373 N.Y.S.2d 824, 827 (1975). While
it is important to ensure that the defendant’s rights to present evidence and to confront his
accuser are preserved, these rights must be wet ghcd’_ii‘gig'?';iist the rights of the victim to be free
from humiliating and formidable psychol ogicﬁi exaifis Which prbbé" for the existence of
information that may or may not discredit them as a w1tness

A.  Court Ordered Psychological Evaluations Con'sntute an Invasion of the Victims’
Right to Privacy

Even without a court ordered psychological evaluation, the road for a sexual assault
victim can be formidable and humiliating. Often victims must submit to an intrusive physical
exam, confront their attacker in court, testify regarding personal details of the sexual assault
in open court, and be subject to an often severe cross éxamination by the defense. It would be
insensitive to argue that the burden of submitting to a psychological evaluation would have a
minimal impact on the victim. U.S. v. Dildy, 39 F.R.D. 340, 343 (D.C. 1966).

The Nevada Legislature has recognized the hardships that victims of sexual assau'lt
must endure. In NRS 200.377, the chgda chi.slé;\‘rfg@ggic ﬁnd@ngg fegard‘ing victims of
sexual assault:

i
i
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The legislature finds and declares that: _ o
1. This state has a compelling interest in assuring that the victim
of a sexual assault: - -

(a) Reports the assault to the appropriaté authorities;

(b) Cooperates in the investigation and prosecution of the assault;
and

(c) Testifies at the criminal trial of the person charged with
committing the assault. _ )

2. The fear of public identification and invasion of privacy are
fundamental concerns for the victims ofiséxual assault, If these
concerns are not addressed and the, victims are Jeft unprotected,
the vilctims may refrain from reporting and prosecuting sexual
assaults.

3. A victim of a sexual assault may be hardssed, intimidated and
psychologically harmed by a public report that identifies the
victim. A sexual assault is, in many ways, a unique, distinctive
and intrusive personal trauma. The consequences of
identification are often additional psychological trauma and the
public disclosure of private personal experiences.

4. Recent public criminal trials have focused attention on these
issues and have dramatized the need for basic protections for the
victims of sexual assault. .

5. The public has no overriding need to know the individual
identity of the victim of a sexual assault. -

6. The purpose of NRS 200.3771 to 200.3774, inclusive, is to
protect the victims of sexual assault from harassment, )
mtimidation, psychological trauma and the unwarranted invasion
of their lprivacy y prohibiting the disclosure of their identities to
the public.

In addition, the adoption of the rape shield law, NRS 50.090, indicates the Nevada
Legislature's concern for the privacy of sexual assa?ﬂ_t}é}ictims. Among the purposes of the
rape shield law is the need to protect sexual assé'iiit vioéiﬁiﬁoﬁ degréﬂii‘)g and embarrassing
disclosure of details about their private life and to -encdurage rape victims to come forward

and report crimes and testify in court. Johnson v. State, 113 Nev. 772, 776, 942 P.2d 167, 170

(1987). Allowing trial courts to compel sexual assault victims to submit to unnecessary
psychological testing contravenes the Nevada Legislature’s stated intent to protect sexual
abuse victims from invasion of their privacy.

Unnecessary and compelled psychological testing inhibits society’s interest in
prosecuting perpetrators of sexual assault by disclouraging victims from coming forward to
report the crimes. The fear of embarrassment and invasive psychological testing will prevent
victims from reporting sexual assault to the proper authorities. The continuous accumulation
of intimidating and indelicate procedural probings, ‘,?ng" relegate to silence all but the most
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hardened victims. As we induce such silence in the victim, we discourage the victim from
registering her complaint. United States v. Dildy, 39 F.R.D. 340, 343 (1966).

Discouraging the reporting of sexual abuse is not in the public interest. Further,
harassing victims of sexual assault by requiring them to submit to psychological examinations
contravenes the Nevada Legislature’s interest in encouraging victims to report sexual assault
and testify for the prosecution. |

In addition, where a victim’s testimony is conditioned on submitting to a psychological
evaluation, witnesses will be even less willing to testi[jr Absent a statute, there is no authority
to enforce a court’s order for psychological testmg when a wnmcss refuses to submit to the
order. Thus, where a victim refuses to submit'to teé‘tlng, a , material witness is lost and the
State's ability to prosecute sexual assaults decreases. Thi_‘s could severely handicap the State’s
prosecution of sexual assault cases. The public intgreét in prosecuting sexual assault cases
will not be served where sexual assault victim’s enthusiasm to testify is chilled due to court
ordered psychological testing, The tremendous invasion of a sexual assault victim’s privacy
and the danger of decreased reporting of sexual assault cases substantially outweigh any
benefit to a defendant of psychological testing of sexual assault victims.

At least for the time being in Nevada, the dverﬁ'd'mg judicial question this Court must

consider pursuant to Abbott and Koerschner, is whether the defendant has proved, based upon

the presence or absence of the aforementioned factors, that compelling circumstances exist to
justify an extremely harassing and intrusive examina,t:i%gof th.e victim which will undoubtedly
cause her to unnecessarily relive horrible expériences. In the instant case, Defendant has
completely failed to meet his burden and his motion sh‘(;;illd‘,be denied.
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THE NEVADA LEGISLATURE HAS PASSED A BYLL THAT. WILL PRECLUDE
THE COURT FROM ORDERING A PSYCHOLOGICAL OR PSYCHIATRIC

EXAMINATION IN ANY CRIMINAL OR JUVENILE DELINQUENCY MATTER
REALTING TO THE COMMISSION OF A SEXUAL OFFENSE

The Nevada legislature addressed this very issue in the past legislative session and

passed Assembly Bill No, 49, section 24 which reads:

1.In an?( ctiminal or juvenile del‘mqucn%); action relating to the commission of

a sexual offense, a court may not order the victim of or a witness to the sexual

offense to take or submit to a psychological or psychiatric examination.

2. The court may exclude the testimony of a licensed psychologist, psychiatrist

or clinical worker who fperformed a psychological or psychiatric examination on

the victim or witness ift

(a) There is a prima facie showing of a compelling need for an additional

psychological or psychiatric examination of the victim or witness by a licensed
sychologist, psychiatrist or clinical worker; and:

Fb{The victim or witness refuses to submit to-an additional psychological or

psyihiamc examination by a licensed ipSyehwlbgist,’ psychiatrist or >clinical

worker. Co

3. In determining whether there is a prima facie showing of a compelling need

for an additional psychological or psychiatric ¢xamination of the victim or

witness pursuant to subsection 2, the court must.¢onsider whether:

S;) There is a reasonable basis for believing that the mental or emotional state of
¢ victim or witness may have affected his or her ability to perceive and relate

events relevant to the criminal Frosecution; and

(b) Any corroboration of the offense exists beyond the testimony of the victim

or witness.

4. If the court determines there is a prima facie showing of & compelling need

for an additional psychological or pchhian'ic examination of the victim or

witness, the court shall issue a factual finding that details with particularity the

reasons why an additional gsychologicali or psychiatric examination of the

victim or witness is watranied. ;

5. If the court issues a factual finding %ursuant to subsection 4 and the victim or

witness consents to an additional Tj.)‘syc ological or psychiatric examination, the

court shall set the parameters for the examination consistent with the lpurpc:.se of

determining the ability of the victim or witness to perceive and relate events

relevant to the criminal prosecution.

(emphasis added)(State’s exhibit 1), g

The effective date of the new law. is dgtbbérél(ﬁ 2015. While the District Court is
currently not prohibited from ordering a psycholdgica';_examination of the victim, this will
not be the case come October 1, 2015, Assembly Bill:39 forbids the Court from ordering a

psychological exam of a victim unless the State uses a psychological expert and there is a
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Office of Disability Adjudication and Review
SSA Office Of Hearings

Suite 4452

333 Las Vegas Blvd S.

Las Vegas, NV 89101-7065

Date; January 22, 2018

Justin O. Langford

High Desert State

Prison

# 1159546

P.O. Box 650

Indian Springs, NV 89070

Notice of Decision — Fully Favorable

1 carefﬁlly reviewed the facts of your case and made tﬁe enclosed fully favorable decision. Please
read this notice and my decision.

Another office will process my decision and decide if you meet the non-disability requirements
for Supplemental Security Income payments. That office may ask you for more information. If
you do not hear anything within 60 days of the date of this notice, please contact your local
office. The contact information for your local office is at the end of this notice.

If You Disagree With My Decision
If you disagree with my decision, you may file an appeal with the Appeals Council.
How To File An Appeal -

To file an appeal you must ask in writing that the Appeals Council review my decision. You may
use our Request for-Review form (HA-520) or write a letter. The form is available at
www.socialsecurity.gov. Please put the Social Security number shown above con any appeal you
file. If you need help, you may file in person at any Social Security or hearing office.

Please send your.request to:
Appeals Council |
Office of Disability Adjudlcatmn and Review
5107 Leesburg Pike
Falls Church, VA 22041-3255

_ Form HA-L76 (03-2010)
Suspect Social Security Fraud?
Please visit http://oig.ssa.gov/r or call the Inspector General's Fraud Hotline
at 1-800-269-0271 (TTY 1-866-501-2101).

See Next Page
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Time Limit To File An Appeal

You must file your written appeal within 60 days of the date you get this notice. The Appeals
Council assumes you got this notice 5 days after the date of the notice unless you show you did
not get it within the 5-day period.

The Appeals Council will dismiss a late request unless you show you had a good reason for not
filing it on time.

What Else You May Send Us

You may send us a written statement about your case. You may also send us new evidence. You
should send your written statement and any new evidence with your appeal. Sending your
written statement and any new evidence with your appeal may help us review your case sooner.

How An Appeal Works

The Appeals Council will consider your entire case. It will consider all of my decision, even the
parts with which you agree. Review can make any part of my decision more or less favorable or
unfavorable to you. The rules the Appeals Council uses are in the Code of Federal Regulations,

Title 20, Chapter III, Part 404 (Subpart J) and Part 416 (Subpart N).

The Appeals Council may:
» Deny your appeal,
¢ Returrnyour case to me or another admlmstratwe law judge for a new decision,
s TIssue its own decision, or
e Dismiss your case.

The Appeals Council will send you a notice telling you what it decides to do. If the Appeals
Council denies your appeal, my decision will become the final decision.

The Appeals Council May Review My Decision On Its Own

The Appeals Council may review my decision even if you do not appeal. They may decide to-
review my decision within 60 days after the date of the decision. The Appeals Council will mail
you a notice of review if they decide to review my decision.

When There Is No Appeals Council Review

If you do not appeal and .the Appeals Council does not review my decision on its own, my
decision will become final. A final decision can be changed only under special circumstances.

You will not have the right to Federal court review.

Your Right Te Representation In An Appeal

Form HA-L76 (63-2010)
See Next Page
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If you appeal, you may choose to have an attorney or other person help you. Many
representatives do not charge a fee unless you win your appeal. Groups are available to heip you
find a representative or, if you qualify, to give you free legal services. Your local Secial Security
office has a list of groups that can help you in this process.

If you get someone to help you with your appeal, you or that person must let the Appeals
Council know. If you hire someone, we must approve the fee before he or she is allowed to
collect it.

If You Have Any Questions

We invite you to visit our website located at www.socialsecuritjf.g()v to find answers to general
questions about social security. You may also call (800) 772-1213 with questions. If you are
deaf or hard of hearing, please use our TTY number (800) 325-0778.

If you have any other questions, please call, write, or visit any Social Security office. Please
have this notice and decision with you. The telephone number of the local office that serves your
area is (866)613-9963. Its address is: ‘ '

- Social Security
1250 S Buffalo Dr

Suite 150
Las Vegas, NV 89117-8329

Donald R. Colpitts
Administrative Law Judge

Enclosures:
Decision Rationale

Form HA-L76 (03-2010)
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SOCIAL SECURITY ADMINISTRATION
- Office of Disability Adjudication and Review

DECISION .
IN THE CASE OF ' ' CLAIM FOR
Period of Disability, Disability Insurance
Justin O. Langford Benefits, and Supplemental Security Income
(Claimant)
554-73-2615
(Wage Eamer) (S¢cial Security Number)

JURISDICTION AND PROCEDURAL HISTORY

This case is before me on remand from the Appeals Council. The claimant appeared and
testified at a hearing held on May 23, 2017, in Las Vegas, NV. Alan E. Cummings, an impartial
vocational expert, also appeared at the hearing. Although informed of the right to representation,
the claimant chose to appear and testify without the assistance of an attorney or other
representative.

The claimant is alleging disability since August 5, 2008.

The claimant submitted or informed the Administrative Law Judge about all written evidence at
least five business days before the date of the claimant's scheduled hearing (20 CFR 404.935(a)

 and416. 1435(a).

ISSUES

The issue is whether the claimant is disabled under sections 216(i}, 223(d) and 1614(a)(3)(A) of

the Social Security Act. Disability is defined as the inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment or combination

of impairments that can be expected to result in death or that has lasted or can be expected to last
for a continuous period of not less than 12 months.

With respect to the claim for a period of disability and disability insurance benefits, there is an
additional issue whether the insured status requirements of sections 216(i) and 223 of the Social
Security Act are met. The claimant's eamings record shows that the claimant has acquired
sufficient quarters of coverage to remain insured through June 30, 2010. Thus, the claimant must
establish disability on or before that date in order to be entitled to a period of disability and
disability insurance benefits,

If the claimant is under a disability and there is medical evidence of a substance use disorder(s),
there is an additional issue as to whether the substance use disorder(s) is a contributing factor

material to the determination of disability under sections 223(d)(2) and 1614(a)(3)(j) of the
Social Security Act. If so, the individual is not under a disability. :

See Next Page
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Justin O. Langford (554-73-2615) . . ' Page 2 of 7

After careful review of the entire record, I find that the claimant has been disabled from August
5, 2008, through the date of this decision. I also find that the insured status requirements of the
Secial Security Act were met as of the date disability is established.

APPLICABLE LAW

Under the authority of the Social Security Act, the Social Security Administration has
established a five-step sequential evaluation process for determining whether an individual is
disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. Ifitis
determined that the claimant is or is not disabled at a step of the evaluation process, the
evaluation will not go on to the next step.

At step one, [ must determine whether the claimant is engaging in substantial gainful activity (20
CFR 404.1520(b) and 416.920(b)). Substantial gainful activity (SGA) is defined as work activity
that is both substantial and gainful. If an individual engages in SGA, he is not disabled
regardless of how severe his physical or mental impairments are and regardless of his age,
education, or work experience. If the individual is not engaging in SGA, the analysis proceeds to
the second step. |

At step two, | must determine whether the claimant has a medically determinable impairment
that is "severe" or a combination of impairments that is "severe” (20 CFR 404.1520(c) and
416.920(c)). An impairment or combination of impairments is "severe" within the meaning of
the regulations if it significantly limits an individual's ability to perform basic work activities.
An impairment or combination of impairments is "not severe" when medical and other evidence
establish only a slight abnormality or a combination of slight abnormalities that would have no
more than a minimal effect on an individual's ability to work (20 CFR 404.1522 and 416.922;
Social Security Rulings (SSRs) 85-28 and 16-3p). If the claimant does not have a severe
medically determinable impairment or combination of impairments, he is not disabled. If the
claimant has a severe impairment or combination of impairments, the analysis proceeds to the
third step.

At step three, | must determine whether the claimant's impairment or combination of
impairments is of a severity to meet or medically equal the criteria of an impairment listed in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d).
416.925, and 416.926). If the claimant's impairment or combipation of impairments is of a
severity to meet or medically equal the criteria of a listing and meets the duration requirement
{20 CFR 404.1509 and 416.909), the claimant is disabled. If it does not, the analysis proceeds to
the next step.

Before considering step four of the sequential evaluation process, [ must first determine the
claimant's residual functional capacity (20 CFR 404.1520(e) and 416.920(e)). An individual's
residual functional capacity is his ability to do physical and mental work activities on a sustained
basis despite limitations from his impairments. In making this finding, I must consider all of the
claimant’s impairments, including impairments that are not severe (20 CFR 404.1520(e),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

See Next Page

129



Justin O. Langford (554-73-2615) Page 3 of 7

.Next, I must determine at step four whether the claimant has the residual functional capacity to
perform the requirements of his past relevant work (20 CFR 404.1520(f) and 416.920(f)). The
term past relevant work means work performed (either as the claimant actually performed it or as
it is generally performed in the national economy) within the last 15 years or 15 years prior to the
date that disability must be established. [n addition, the work must have lasted long enough for
the claimant to learn to do the job and have been SGA (20 CFR 404.1560(b), 404.1565,
416.960(b) and 416.965). If the claimant has the residual functional capacity to do his past
relevant work, the claimant is not disabled. If the claimant is unable to do any past relevant work
or does not have any past relevant work, the analysis proceeds to the fifth and last step.

At the last step of the sequential evaluation process (20 CFR 404.1520(g) and 416.920(g)), I
must determine whether the claimant is able to do any other work considering his residual
functional capacity, age, education, and work experience. If the claimant is able to do other
work, he is not disabled. If the claimant is not abie to do other work and meets the duration
requirement, he is disabled. Although the claimant generally continues to have the burden of
proving disability at this step, a limited burden of going forward with the evidence shifts to the
Social Security Administration. In order to support a finding that an individual is not disabled at
this step, the Social Security Administration is responsible for providing evidence that
demonstrates that other work exists in significant numbers in the national economy that the
claimant can do, given the residual functional capacity, age, education, and work experience (20
CFR 404.1512(f), 404.1560(c), 416.912(f) and 416.960(c)).

If it is found that the claimant is disabled and there is medical evidence of a substance use
disorder(s), 1 must determine if the substance use disorder(s) is a contributing factor material to
the determination of disability. In making this determination, I must evaluate the extent to which
the claimant's mental and physical limitations would remain if the claimant stopped the
substance use. If the remaining limitations would not be disabling, the substance use disorder(s)
is a contributing factor material to the determination of disability (20 CFR 404.1535 and
416.935). If so, the claimant is not disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
After careful consideration of the entire record, I make the following findings:
1. The claimant's date last insured is June 30, 2010.

2. The claimant has not engaged in substantial gainful activity since August 5, 2008, the
alleged onset date (20 CFR 404.1520(b), 404.1571 et seq., 416.920(b) and 416.971 et seq.).

The claimant worked after the established disability onset date and has earnings of $1,300.30 in
2009, $234.00 in 2010 and $7,619.02 in 2013. (Exhibit 7D). However, this work activity did
not rise to the levcl of substantial gainful activity.

3. The claimant has the following severe impairment: bipolar disorder (20 CFR
404.1520(c) and 416.920(c)).

See Nexti Page
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Justin O. Langford (554-73-2615) Page 4 of 7

The above medically determinable impairments significantly hrmt the ability to perform basic
work activities as required by SSR 85-28.

4. The claimant does not have an impairment or combination of impairments that meets
or medically equals the severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

The claimant has the following degree of limitation in the four broad areas of mental functioning
set out in the disability regulations for evaluating mental disorders and in the mental disorders
listings in 20 CFR, Part 404, Subpart P, Appendix 1: @ moderate limitation in understanding,

- remembering, or applying information, a moderate limitation in interacting with others, a
moderate limitation in concentrating, persisting, or maintaining pace, and a mild limitation in
adapting or managing oneself. '

5. After careful consideration of the entire record, I find that the claimant has the
residual functional capacity to perform a full range of work at all exertional levels but with
the following nonexertional limitations: the claimant is unable to sustain full-time work dae
to symptoms of his bipolar disorder.

In making this finding, [ have considered all symptoms and the extent to which these symptoms
can reasonably be accepted as consistent with the objective medical evidence and other evidence,
based on the requirements of 20 CFR 404.1529 and 416.92¢ and SSR 16-3p. I also considered
the medical opinion(s) and prior administrative medical finding(s} in accordance with the
requirements of 20 CFR 404.1520(c) and 416.920(c).

In considering the claimant's symptoms, I must follow a two-step process in which it must first
be determined whether there is an underlying medically determinable physical or mental
impairment(s)--i.¢., an impairment(s) that can be shown by medically acceptable clinicai or
laboratory dlagnostlc techniques--that could reasonably be expected to produce the claimant’s
pain or other symptoms.

Second, once an underlying physical or mental impairment(s) that could reasonably be expected
to produce the claimant's pain or other symptoms has been shown, 1 must evaluate the intensity,
persistence, and effects of the claimant's symptoms to determine the extent to which they limit
the claimant's work-related activities. For this purpose, whenever statements about the intensity,
persistence, or functionally limiting effects of pain or other symptoms are not substantiated by
objective medical evidence, I must consider other evidence in the record to determine if the -
claimant's symptoms limit the ability to do work-related activities.

The claimant is a 35-year-old man with a history of bipolar disorder. Treatment notes from
Southern Nevada Adult Mental Health Services ("SNAMHS") in 2012 reveal that the claimant
complained of mood swings, irritability and violent outbursts. He reported a history of inpatient
treatment at Rawson Neal in 2009 for mood swings and agitation. He reported none or
temporary improvement in his symptoms with medications, and that the medications were

See Next Page
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causing adverse side effects, such as nausea and vomiting. Treatment notes reveal that the
claimant was not stable. (Exhibit 1F). Treatment notes from Dr. Ron Zedek in 2013 reveal that
the claimant continued to report mood swings and irritability. (Exhibit 3F).

Little weight is given to the psychological consultative examiner and state agency psychological
consultant’s opinions because they are inconsistent with the record. (Exhibit 4F, 5F).
Specifically, the record supports a finding of limitations greater than those found by them.

In assessing the evidence on this issue, | have not failed to consider the non-medical opinions in
the record by the claimant's girlfriend, Shayleen Coon. SSR 16-3p. I find that Ms. Coon's opinion
is consistent with the record. Accordingly, great weight is given to her opinion. (Exhibit 6E).

After careful consideration of the evidence, I find that the claimant's medically determinable
impairment could reasonably be expected to cause the alleged symptoms. The claimant's
statements concerning the intensity, persistence and limiting effects of these symptoms are
reasonably consistent with the medical evidence and other ev1dence in the record for the reasons
explained in this decision.

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and
416.965).

Based on the claimant's work history and income records, I find that the claimant has past
relevant work as a truck driver, medium, semiskilled. (Exhibits 7D, 8E, Vocational Expert
Testimony). The vocational expert, in response to a question from me that accurately reflected
the above residual functional capacity, compared the requirements of the past relevant work to
the claimant's restrictions and found that the claimant was not capable of performing the past
relevant work. After a review of the evidence and a comparison between the functioning of the
claimant and the requirements of the position, I find that the claimant is unable to perform the
past relevant work.

7. The claimant was 2 younger individual age 18-49 on the established disability onset
date (20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to communicate in
English (20 CFR 404.1564 and 416.964).

9. The claimant's acquired job Skills do not transfer to other occupations within the
residual functional capacity defined above (20 CFR 404.1568 and 416.968).

10. Considering the claimant's age, education, work ei;perience, and residual functional
capacity, there are no jobs that exist in significant numbers in the national economy that
the claimant can perform (20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966).
The claimant's ability to perform work at all exertional levels has been compromised by

nonexertional limitations. To determine the extent to which these limitations erode the
occupational base of unskilled work at all exertional levels, [ asked the vocational expert whether

See Next Page
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jobs exist in the national economy for an individual with the claimant's age, education, work
experience, and residual functional capacity. The vocational expert testified that given all of
these factors there are no jobs in the national economy that the individual could perform.

Based on the testimony of the vocational expert, [ conclude that the claimant is unable to makea
successful vocational adjustment to work that exists in significant numbers in the naticnal
cconomy. A finding of "disabled" is therefore appropriate under the framework of section
204.00 in the Medical-Vocational Guidelines.

11. The claimant has been under a disability as defined in the Social Security Act since
August 5, 2008, the alleged onset date of disability (20 CFR 404.1520(g) and 416.920(g))-

12. The claimant's substance use disorder is not a contributing factor material to the
determination of disability (20 CFR 404,1535 and 416.935).

Applying the sequential evaluation process a second time, the claimant's other impairment would
not improve to the point of nondisability in the absence of the substance use disorder. The
claimant reported a history of substance abuse until 2007. Treatment notes reveal that despite
the claimant's abstention from illegal substance, the claimant continued to experience symptoms
of bipolar disorder that causes more than a minimal effect on his ability to function. (Exhibit 1F).
Accordingly, the claimant would still be disabled in the absence of the substance use disorder.

DECISION
Based on the application for a period of disability and disability insurance benefits protectively
filed on September 23, 2011, the claimant has been disabled under sections 216(i) and 223(d) of
the Soctal Security Act since August 5, 2008.
Based on the application for supplemental security income protectively filed on September 23,
2011, the claimant has been disabled under section 1614(a)(3)(A) of the Social Security Act
since August 5, 2008. ’
The component of the Social Security Administration responsible for authorizing supplemental
security income will advise the claimant regarding the nondisability requirements for these

payments and, if the claimant is eligible, the amount and the months for which payment will be
made.

Medical improvement is expected with appropriate treatment. Consequently, a continuing
disability review is recommended in 12 months.

It is recommended that a determination be made conceming the appointment of a representative
pavee who can manage payments in the claimant's interest.

The workers' compensation offset provisions at 20 CFR 404.408 may be applicable.

See Next Page
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Donald R. Colpitts
Administrative Law Judge

January 22, 2018
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DISTRICT COURT AKOF CoGRT
CLARK COI{NTY, NEVADA

Justin Langford,

Petitioner, Case No: A-18-784811-W
Department 15
Vs,
Warden Renee Baker, >
ORDER FOR PETITION FOR

Respondent, WRIT OF HABEAS CORPUS

/
Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
November 19, 2018. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,
IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the 2‘81»\ day of T(M"\ V 0\( U(\Jr , 20 \ C( , at the hour of

! & o’clock for further proceedings.

7
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e nr Pelllan for Writ of Haheas Corpu

inm

NOV 2 6 2018
138




LHA0I IHL 30 XR310

810 04 230

MTN %
rl \}5&‘\\!\ O &C_\\ \_O.I\E¥ 2 P&(g'[ﬁsr’lgﬂ =

LCC
#1200 Peisen Road Iy
\_ov z>_\0c,\< ; Nv (BDDDO 05011460

C3AIFO3Y

0
DISTRICT COURT 5 g
CLARR COUNTY. NEVRDA 2N

TUSTIN ODELL LANGEORD® Case We A~1$-1g4&l-\W

Pedidisnec, C-1H-296550- 1
A5~ Be.p\' Ne XV

Weeden Renee Baker,

Respondent, Medion Yar Cantinsance

COMES NOW, Jostin Odel Langlor), The Liviag
Ewe_a-\\«;ng] V\.r.m [\\lc}cum\ Yersomd and maoves Aaia

Hanora‘ﬁ\e_ C,C)D("\' *D T&\fé( \\nis. V\ajﬁon ¥af‘
Continoonce. What Thw asXing Yor 15 o sixhﬁufﬂ

Arxu& continoance 46 T con Xile an o?paﬁi\‘\oﬂ

Ao Ve SXokec G\T)pcssi)(iun which J(\'\C-‘j willXile of

Yoe \acY cecond. a\onea with swdiwﬁ me G C_D\)‘i
cmA e Y;\{ng ant aXhwer \mo"(ion‘s 3t\nc.:)l' me_.«z_a o

be heard beloce Pe&'\\tanl\s Yenrd and decisien

Deadeddhnis Uik doy AN Dece mpes, WAL,
M\ Righks Reserved without Peequdice

/4 é%éafm Cdedl, gjﬂlf/bﬂ%mvr{/

A-18-784811-W
MoT

Motion

4862707

A

139



J054n Odeit LongFard o115 o4l

Lec
461200 Prison Road

ovelock Nv 00000

e @L ™M 9.;
ﬂ,\O KM,.,W@.? .5,/

AdVHEN AAY100T

bz §0 930 4

CERNEIE-

Lovelock Correctional Center A LESRS: US. POSTAGE ) PITNEY BOWES
@ = ———y

o S e———y

- e 5000.47°

0060340675 DEC 06 2018

ety oc Coos

200 Lewis Ave.
Fm 4&0&\ Nv §915S

INMATE LEGAL
MAIL CONFIDENTIAL

. B¥10186300 LO7S p_ﬁ.p..;.__.._ﬁf.;__,.::15:5;.__.::_f_—_wf_:_:,;_ﬁf

140



8103341 40 yyz19

NOTC
| Joskin 0AM \A@MX@-[umst S
LCC ae, %8
/p 20&9

qo DOO Pr(&‘sn P\MA
Lavelecke . Nv A0O00 %‘%

DISTRIGT COURT
CLARA COUNTY. NEVADA

USTIN QDEVL LANGFORY®D  Cage Na A1€78 480\
PlededkSY Peldianer ' C-14-2QhLE5L-1
-\g- Dept Ne XL
\f\]ar’o\e_h Rr.n-e_e, 'Qak&t‘, 121
P\esponAen'\'.

To Quclﬂ& J&e_ HC;\'AJQ Y Ao;\* \k\nauj whld

Yexe wac a news case nomber dss{ajne_c\ Yo \he

Weik o Woboeas Corpus I. this c_uce_,]csu'xf vnder
= normal \:raaa&uré‘.s W s C\ed, vnder the
cxinamnel cose it s conc,e_r\\\ng.lm \;tﬁura. fhe

C(bul‘\ C.\P.:F\'( IUEA A\.-X wk&"( *\w_u chm\eA. *o Ao
X possible can you p\m_cf_ have consolidated
wi \t\ e ceiminal cose o} CONCLY NS ,'& ot
Con you P\eaee, exp\ain why Yhis is beimoa Asne.,
Deded Yhis Wh day & Decembes, 201%.

M\ Righe Re secved ARapist Yeejusdice.

/s/

A-18-784811-W

AR

Naotice
4802709

il

itz Ui J3q
03/\[3033

141



NoREEN. BN I o S U | S VS N S

[N I N T O R N N N N o e e e Y s T e Y e T e e
o R =) N T S U e N R e N o =) ¥ T~ VS T S N =]

Electronically Filed
1M17/2019 9:45 AM
Steven D. Grierson

CLERK OF THE COU
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
JAMES R. SWEETIN
Chief D%)uty District Attorney
Nevada Bar #005144
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASENO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, .
22748452 DEPTNO: XV

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant’™) was
charged by way of Information in Case No. C-14-296556-1 with the following: COUNTS 1,
2,6,7,8,10, 11, and 12 — Lewdness With A Child Under The Age Of 14 (Category A Felony
- NRS 201.230); COUNTS 3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years
Of Age (Category A Felony - NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect,
or Endangerment (Category B Felony - NRS 200.508(1)).
On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

Jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify™), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
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Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls

on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018,

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018,

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction™ claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018,

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct [llegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed the instant Petition for Writ of Habeas Corpus.
The State responds herein.

1/
1/
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ARGUMENT

L THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING

DIRECT APPEAL

“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues
to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)
(emphasis added). While an appeal 1s pending district courts do not have jurisdiction over the
casc until remittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely filing of a notice of appeal ‘divests the district court of jurisdiction to act and vests
jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. 2010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(20006)).

Only a remittitur will return jurisdiction from an appellate court of competent
Jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appeal or of the proceedings thercon, and all order which may be necessary to carry the
judgement into effect shall be made by the court to which the certificate is remitted.”). Until a
remittitur is received, a district court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644.

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district
court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a
hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction

to deny such requests.” Foster v. Dingwall, 126 Nev. 49, 52-53, 228 P.3d 453, 455-56 (2010)

(emphasis in original).
In the instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. These are now consolidated appeals under Nevada Supreme Court case numbers

75825 and 76075. Both of these appeals remain outstanding. Therefore, these appeals are
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pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
II. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviciion or, 1f an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34.726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 8§73-74, 34 P.3d 519, 528
(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726

begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting:

1/
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Habeas corpus petitions that are filed many years after conviction are
an unrcasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State." Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
vear time frame. Absent a showing of good cause for this delay and undue prejudice,
Defendant’s claim must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).
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