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REPLY TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants Raffi Tufenkjian and Luxury Holdings LV, LLC (collectively

“Defendants”) by and through the law firm of Marquis Aurbach Coffing, hereby submit

their Reply to their Motion for Summary Judgment against Robert G. Reynolds and

Diamanti Fine Jewelers , LLC (“Plaintiffs”).

Dated this 21st day of September, 2018.
MARQUIS AURBACH COFFING

By /s/ Christian T/ Balducci
Terry A. Moore, Esq.
Nevada Bar No. 7831
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Opposition fails to present a legitimate, cogent basis to avoid summary

judgment being entered against the Plaintiffs. Indeed, instead of presenting admissible

evidence to substantiate their claims, the Opposition presents nothing more than the

quintessential “gossamer threads of whimsy, speculation and conjecture.”

Notably, the Plaintiffs made no effort to distinguish which arguments were made on

behalf of Reynolds, and which were made on behalf of Diamanti. This failure is particularly

fatal to Reynolds’ individual claims. As such, at a minimum, summary judgment is required

against the individual claims of Reynolds, however, Defendants submit that summary

judgment against all of the Plaintiffs’ claims is appropriate in this circumstance.

II. EVIDENTIARY OBJECTIONS

A party must submit admissible evidence in opposition to a motion for summary

judgment. See, e.g., NRCP 56(e). Thus, the following evidentiary objections to the

Opposition are directly applicable here:

 Best Evidence and Parol Evidence Rule: A large part of Reynolds’

Opposition consists of his tortured interpretation of the lease. Indeed, Plaintiffs’ attempt to

create an issue of fact out of the plain language of the Lease is expressly prohibited by

Nevada law because (a) there are no vague or unambiguous provisions of the Lease and (b)

the Landlord expressly acknowledges the assignment of the FF&E from Luxury Holdings to

Diamanti. Consequently, the Court should disregard the Opposition’s arguments regarding

the plain language of the Lease and Guaranty Assignment. See Lease and Guaranty

Assignment at Recital ¶ 5, Exhibit L.

 Hearsay:

o FF&E: Reynolds contends that someone working for the Landlord

thought that Landlord owned by FF&E. In support of this argument, Reynolds offers

an out of court statement from a third party that cannot be considered for the truth of
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the matter asserted. This self serving declaration is entirely inadmissible and is the

textbook example of inadmissible hearsay. Consequently, the Plaintiffs cannot avoid

summary judgment based upon such.

o Customer List: Similarly, Reynolds also contends that someone he

hired told him that the individuals on the Customer List were unfamiliar with the

Jewelry Store. Again, that is an out of court statement from an unidentified third

party to Reynolds that cannot be considered for the truth of the matter asserted.1 It is

inadmissible and cannot serve as a basis to avoid summary judgment.

III. SUMMARY OF UNDISPUTED FACTS

This section is a summary of the salient, undisputed facts that apply to each of the

claims asserted by Plaintiffs, none of which have been refuted by Plaintiffs with admissible

evidence:

 The business summary marketing brochure informed the reader that it was

based on forward looking financial projections, informed the reader to do its own due

diligence, and expressly disclaimed reliance upon any of its contents. See Marketing

Brochure at pgs. 4, 16, 18, 22, 41, Exhibit N.

 Reynolds testified that he read and understood the disclaimers. See

Deposition of Reynolds at pgs. 101 – 119, Exhibit A.

 When Reynolds made the initial offer to purchase the business in either his

personal name or the name of an assignee, he contractually agreed that he relied solely on

his own examination of the business, and nothing else: “… PURCHASER has relied solely

upon their personal examination of the business in making this Offer ….” See Offer to

Purchase and Sale of Business Assets ¶ 12, Exhibit C.

1 “Evidence introduced in support of or opposition to a motion for summary judgment must
be admissible evidence. See NRCP 56(e).” Schneider v. Cont'l Assur. Co., 110 Nev. 1270,
1273, 885 P.2d 572, 575 (1994) citing Collins v. Union Fed. Savings & Loan, 99 Nev. 284,
302, 662 P.2d 610, 621 (1983).
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 Plaintiffs also agreed that the Closing of the transactions would supersede the

Offer, with the exception of express warranties, such as the non-reliance provision: “Except

for express warranties made in this Contract, the Closing of this transaction shall supersede

this Contract.” Id. ¶ 20 (emphasis added).

 It is unclear how, or even if, Plaintiffs can obtain any rescission related relief

due to their failure to actually bring the landlord into the lawsuit.

 Reynolds engaged in all of the due diligence he felt was necessary, which

involved his review of the Jewelry Store’s financials on the Computer’s point of sale system

that he had unfettered access to. See Declaration of Raffi at ¶¶ 12 – 17; see also Declaration

of David Tufenkjian, Exhibit H.

 Reynolds was aware he could have cancelled the deal at any time. See

Deposition of Reynolds at pg. 71, ll. 17 – pg. 72, ll. 14, Exhibit A.

 In reviewing the financials, Reynolds was aware that the Jewelry Store’s

numbers did not match the Sale and Use tax forms, which were larger because they were

joint tax submittals. See id. at pg. 112, ll. 1 – 21, Exhibit A.

 However, Reynolds was satisfied with the information on the Computer and

his own due diligence, and chose to close the transaction. Id.

 Before closing, Reynolds assigned the entire transaction to his entity,

Diamante. Closing Agreement ¶ 14, Exhibit I.

 At closing, Diamanti contractually agreed that (i) it performed its own

investigation, (ii) that no representations where made, (iii) that the business’ future

performance would be based on its own resources and labors, and thus, (iv) it relied on

nothing from the Seller. See Closing Agreement at bates DEFTS 226 (last paragraph above

bold font), id.

 Reynolds admitted that he takes no issue with the price he paid for the

inventory, and in fact he did agree to that price. See Deposition of Reynolds at pg. 158, ll.

17 – ll. 23, Exhibit A; see also id. pgs. 157 – 158; id. at pg. 158, ll. 2 – 4.
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 There is no admissible evidence that Raffi ever re-entered the Jewelry

Business in Las Vegas, Nevada after closing. See Declaration of Raffi ¶ 26, Exhibit B. The

changing of the store name was done by Raffi as a courtesy to the company that was taking

over the Galleria Mall store. And other than that change of name, Plaintiffs presented zero

evidence of Raffi re-entering the Jewelery Business, and the reason for there being no

evidence is because Raffi went into the cabinet business.

 The Landlord confirmed that the furniture, fixtures, and equipment within the

leased premises were transferred from Luxury Holdings to Diamanti, precisely as agreed to

in the Purchase Agreement. See Lease and Guaranty Assignment at Recital ¶ 5, Exhibit L.

 Plaintiffs have presented no evidence that any provision of any of the

transactional documents was breached as Diamanti received a fully functioning business.

 Reynolds had operated the business more than two years before filing this

suit.

IV. LEGAL ARGUMENT

A. SUMMARY JUDGMENT IS REQUIRED AGAINST THE
MISREPRESENTATION CLAIMS.

Reynolds and Diamanti acknowledge that their misrepresentation claims hinge on

the following alleged representations:

 The Jewelry Store’s revenues did not match the business summary marketing

brochure;

 Diamanti did not acquire ownership of the furniture fixtures, and equipment;

 Plaintiffs dispute the cost of the inventory;

 Plaintiffs did not receive a customer list;

 Raffi breached the non-compete provision in the operative transactional

documents.
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1. There is No Justifiable Reliance as a Matter of Contract.

The Defendants provided this Court with a litany of law stating that claims for fraud

are barred when a contract includes a non-reliance provision. This law plainly states that

“parties to contracts who do want to head off the possibility of a fraud suit will sometimes

insert a ‘no-reliance’ clause into their contract, stating that neither party has relied on any

representations made by the other.” FMC Technologies, Inc. v. Edwards, 2007 WL

1725098 at *4 (9th Cir. June 12, 2007) (quoting Vigortone AG Prods., Inc. v. PM AG

Prods., Inc., 316 F.3d 641, 644 (7th Cir. 2003)). This rule is consistently reaffirmed in the

9th Circuit. See Bank of West v. Valley Nat’l Bank of Ariz., 41 F.3d 471, 477 – 78 (9th Cir.

1994); see also Paracor Finance, Inc. v. General Capital Corp., 96 F.3d 1151, 1155, 1159 –

60 (9th Cir. 1996). Reason being, if they are not enforced, then it would “excuse a lie made

by one contracting party in writing.” Abry Partners V, L.P. v. F & W Acq. LLC, 891 A.2d

1032, 1058-59 (Del. Ch. 2006).

Here, Plaintiffs provided no authority rebutting the above case law presented by the

Defendants, which is demonstrative of the fact that the law is well-accepted and must be

followed. Instead, after Reynolds’ initial claims of being duped were refuted by the

documents, his claims now morphed to that he was instructed to review the Business

Summary. According to the Closing Agreement, however, the Plaintiffs contractually

agreed that no representations were made whatsoever:

The parties hereto agree that no representations have been made by either
party, or agent/broker if any, other than those specifically set forth in this
agreement and the sale agreement(s). It if further understood and agreed
that Buyer has made his own independent investigation of the subject
business and has satisfied himself with his ability to conduct the same, and
is now purchasing the said business with the clear and distinct understanding
and agreement that all profits are future, to be arrived at from his own
resources and labors.

See Closing Agreement at bates DEFTS 226 (last paragraph above bold font), Exhibit I

(emphasis added). Thus, just as in the Consolidated Edison case, the parties have agreed

that the only representations made to one another are those specifically identified in the
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pertinent transactional documents. Consolidated Edison v. Northeast Utilities, 249 F. Supp.

2d 387, 408 (S.D.N.Y. 2003)

And just like in Bank of the West, also discussed at length in the Motion for

Summary Judgment, Diamanti agreed that it conducted, engaged in, and moved forward

solely based upon its own investigation, and did not rely on anything or any statement from

any other party. Notably, the Opposition makes no attempt to address or refute these

directly applicable cases.

Plaintiffs also admitted that at the transaction’s inception, “Robert G. Reynolds or

entity to be formed by purchaser...., “made the express warranty that he has” relied solely

upon their personal examination of the business in making this Offer ….” See Offer to

Purchase and Sale of Business Assets at pg.1 and ¶ 12, Exhibit C. As an express warranty,

this survived closing: “Except for express warranties made in this Contract, the Closing of

this transaction shall supersede this Contract.” See Offer and Acceptance Agreement ¶ 20,

Exhibit C (emphasis added).

Reynolds even admitted in his deposition that he agreed no representations were

made by either party:

Mr. Balducci: Turn to DEFTS 226. All right. There is - - one of the
final paragraphs above the bold ones says, “The parties
hereto agree that no representations have been made by
other party, or agent/broker if any, other than those
specifically set forth in this agreement and sale
agreements.”

Do you agree with me that’s what that first sentence says
in that particular paragraph?

Mr. Reynolds: Yes.

Mr. Balducci: And you signed and agreed to that in this contract?

Mr. Reynolds: Yes.

Mr. Balducci: And then the same would hold true with the next
sentence in that paragraph?

Mr. Reynolds: Yes.
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See Deposition of Reynolds at pg. 139, ll. 2 – 17, Exhibit A. In light of all of the foregoing,

Plaintiffs contractually agreed there was no justifiable reliance by them in this matter and

thus their misrepresentation claim necessary fails.

2. There is No Justifiable Reliance as a Matter of Law

Even putting the dispositive contractual provisions aside, Plaintiffs have not

presented any evidence capable of creating an issue of fact on the issue of justifiable

reliance. In Blanchard v. Blanchard, the Nevada Supreme Court defined the element of

justifiable reliance:

In order to establish justifiable reliance, the plaintiff is required to show the
following: the false representation must have played a material and
substantial part in leading the plaintiff to adopt his particular course; and
when he was unaware of it at the time that he acted, or it is clear that he was
not in any way influenced by it, and would have done the same thing without
it for other reasons, his loss is not attributed to the defendant.

Generally, a plaintiff making an independent investigation will be
charged with knowledge of facts which reasonable diligence would have
disclosed. Such a plaintiff is deemed to have relied on his own judgment
and not on the defendant's representations.

Blanchard v. Blanchard, 108 Nev. 908, 911 – 912, 839 P.3d 1320 (1992) (emphasis added).

Reynolds largely does not dispute the arguments presented by the Defendants. However, he

attempts to claim that Raffi told him to look at the Business Summary. While Reynolds

repeats this over and over again in his Opposition, as if it were something that Raffi told him

in response to Reynolds’ numerous requests for information, Reynolds testified to the exact

opposite in his deposition:

Mr. Balducci: Prior to submitting this offer, how many conversations
had you had with Raffi?

Mr. Reynolds: If I had one, it was too damn many. I don’t know.

See Deposition of Mr. Reynolds at pg. 130, ll. 9 – 11, Exhibit A.

Then, contrary to what he claims in his Opposition, Reynolds claimed that he

exclusively relied on a random listing on the internet that he was unable to authenticate,

explain, or even identify:
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Mr. Balducci: So is your testimony today that you relied exclusively
upon what appears to be an advertising listing on some
kind of website on a document that no one can
authenticate?

Mr. Chasey: Objection, argumentative, misstates his testimony.

Mr. Reynolds: Your answer is yes. The answer is yes.

Id. at pg. 126, ll. 12 – 19.

The foregoing demonstrates why the summary judgment standard is applicable here.

Plaintiffs cannot rest on “the gossamer threads of whimsy, speculation, and conjecture[;]”

and must instead set forth admissible evidence by “affidavit or otherwise” that creates a

genuine dispute as to the material facts of this matter. Wood v. Safeway, 121 Nev. 724, 732,

121 P.3d 1026, 1031 (2006). There is absolutely no admissible evidence to substantiate

what Reynolds is claiming. Discovery is closed and there is simply nothing to substantiate

Reynolds’ claims. Instead, at best, all Plaintiff has is belligerent argument and ad hominem

attacks against Raffi. For example, Reynolds is the party that accused Raffi of being a

“natural-born liar.” See Deposition of Mr. Reynolds at pg. 72, ll. 12 – 14. This is also the

same individual that was supposedly “alarmed” during due diligence but proceeded to close

the transaction anyway:

Mr. Balducci: And did you do anything to independently verify the
information on the sales and use reports?

Mr. Reynolds: Yeah, I tried. I tried to cross-reference them with the
point of sales.

Mr. Balducci: Was this during due diligence that you’re doing this or
after?

Mr. Reynolds: All during. All during. Before, after, still.

Mr. Balducci: What did you learn when you reviewed these during the
due diligence by comparing the sales and use to the point
of sale?

Mr. Reynolds: That the numbers are everywhere.

Mr. Balducci: So during the due diligence period, you understood that
the numbers were everywhere?

Mr. Reynolds: Yes.

Mr. Balducci: And did that raise an alarm?

Mr. Reynolds: Yes.
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See Deposition of Reynolds at pg. 112, ll. 1 – 21, Exhibit A.

All of the admissible evidence in this case irrefutably demonstrates that Plaintiffs did

not justifiably rely on anything from Defendants. Summary judgment, therefore, should be

entered on the misrepresentative claims.

3. Reynolds Admits He Takes No Issue with the Cost Paid for
Inventory

Reynolds arguments concerning the cost of the inventory are just that: arguments. In

contrast to his pleadings, Reynolds own testimony demonstrates that has no issues with the

inventory cost:

Mr. Reynolds: I don’t know, but why are you asking me that? I’m not
arguing about this. We counted it; I paid for it. End of
story.

. . .

Mr. Balducci: Yes. You just told me you don’t have a problem with
that, so I just want you to agree with what you already
said. You’d agree with me you don’t take any issue with
the $134,253.44 paid for the jewelry products, rings,
watches, diamonds, and other fine jewelry products?

Mr. Chasey: I’m going to object that it’s vague. I’m not sure what - -
what are you fine with? I mean - -

Mr. Reynolds: I don’t have a problem with it.

See Deposition of Reynolds at pg. 157, ll. 16 – pg. 158, ll. 23, Exhibit A.

Reynolds must be bound by his own words, and therefore, Summary judgment is

appropriate as to the issue concerning the costs paid for the inventory.

4. The Non-Compete Argument Is Non-Sensical

Reynolds’ final basis for his misrepresentation claims is that Raffi supposedly

violated a non-compete provision. Initially, this claim is not properly raised as a

misrepresentation claim, since, at best, it would only relate to a breach of contract claim.

Nevertheless, the claim still fails as Plaintiffs cannot carry their burden of supporting the

allegation with admissible evidence. Specifically, Reynolds has provided this Court with a

name change form for the purpose of arguing that Raffi competed with Diamanti. However,
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noticeably absent from the Opposition is any actual proof evidence of Raffi’s working for a

competing jewelry store.

Plaintffs had 14 months to engage in discovery in this case. They have failed to

discover or produce a single shred of evidence which demonstrated that Raffi actually

worked for another jewelry store. There is not one affidavit of someone saying they saw him

working for a jewelry story. Plaintiffs have no independent knowledge of Raffi working at a

jewelry store. Raffi had no income from a jewelry store during that time. In short, Plaintiffs

have nothing other than an name change document that does not prove that Raffi competed

with Diamanti. The failure to present actual admissible evidence of Raffi actually working

for a competing jewlery company is fatal to Plaintiff’s arguments as to this point.

B. BREACH OF CONTRACT

The Plaintiffs do not address this claim in their Opposition whatsoever. Thus,

summary judgment must be entered against this claim.

C. REYNOLDS’ INDIVIDUAL CLAIMS FAIL

1. Reynolds Lacks Standing

Reynolds did not address this issue in his opposition. Thus, summary judgment must

entered on this point.

2. The Elder Abuse Statute is a Red Herring with No Application

Reynolds only argument is that other cases have determined that LLCs are a person.

Reynolds’ argument completely misapprehends (and mis-cites) the cases he is referring to.

For example Redmond v. CJD concludes that an LLC is a “corporation” for the purpose of

certain provisions of the bankruptcy code, not a person. See In re Brooke Corp., 506 B.R.

560, 571 (Bankr. D. Kan. 2014) (“The cases cited by the Trustee holding that an LLC is

within the statutory definition of a “corporation” for purposes of the definition of “affiliate”

are persuasive.”). The Takacs case (a Federal, District Court case from another jurisdiction)

is expressly limited to invoking federal removal jurisdiction as an agent of the federal

government. See Takacs v. Am. Eurocopter, L.L.C., 656 F. Supp. 2d 640, 645 (W.D. Tex.
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2009) (“Finally, corporations are ‘persons’ for purposes of § 1442(a)(1).”). Finally the

Orgain case has a footnote that includes the express limitation that an LLC can invoke

certain protections from the US Constitution to seek redress for violations of the equal

protection clause.

There is no case even close to the situation here, where we have an express statute

that defines what an elderly person here. But even if an LLC were a “person,” Diamanti is

not 60 years old – it was formed three years ago in 2015. Adopting Reynolds’ tortured

interpretation of the NRS would result in the most absurd result that could possibly exist.

Indeed, under Plaintiffs arguing, Reynolds could form LLCs and receive the tax benefits and

liability protections that NRS Chapter 86 provide, and yet, any arms length business dispute

could result in Elder Abuse claims by Reynolds. This is blatantly absurd.

3. There was, and is, No Exploitation

Nevada’s elder abuse statute defines “exploitation” as “any act taken by a person

who has the trust and confidence of an older person or a vulnerable person ... to ...” either

(1) obtain control over money through deception, intimidation or undue influence, or

(2) convert money, assets, or property of the older person with the intention of permanently

depriving them of such asset. NRS 41.1395(4)(b).

Here, the predicate element of trust and confidence does not exist. This is not a case

where a family member or an in-home care taker took advantage of the person they are

caring for. This was an arms-length commercial transaction, where Reynolds had his lawyer

son assist him every step of the way. Reynolds basically admitted in his deposition that he

has no claims, and the undisputed facts prove that. Summary judgment, therefore, must be

entered against all of Reynolds individual claims.

/ / /

/ / /

/ / /

/ / /
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V. CONCLUSION

For the foregoing reasons, the Court should enter summary judgment against each of

Plaintiffs’ claims in favor of Defendants.

Dated this 21st day of September, 2018.

MARQUIS AURBACH COFFING

By /s/ Christian T. Balducci
Terry A. Moore, Esq.
Nevada Bar No. 7831
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing REPLY TO DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT was submitted electronically for filing and/or service with the

Eighth Judicial District Court on the 21st day of September, 2018. Electronic service of the

foregoing document shall be made in accordance with the E-Service List as follows:2

Chasey Law Offices
Contact Email
Peter Chasey peter@chaseylaw.com
Shannon shannon@chaseylaw.com

/s/ Cheryl Becnel
An employee of Marquis Aurbach Coffing

2 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing
System consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Marquis Aurbach Coffing
Terry A. Moore, Esq.
Nevada Bar No. 7831
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
tmoore@maclaw.com
cbalducci@maclaw.com

Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT G. REYNOLDS, an individual,
DIAMANTI FINE JEWELERS, LLC, a Nevada
limited liability company,

Plaintiff,

vs.

RAFFI TUFENKJIAN, an individual, and
LUXURY HOLDINGS LV, LLC, a Nevada
Limited Liability Company, DOES 1-10, and
ROE CORPORATIONS 1-10 inclusive,

Defendant.

Case No.: A-17-753532-B
Dept. No.: XIII

NOTICE OF ENTRY OF ORDER

Please take notice that an Order Granting Summary Judgment was entered in the above-

captioned matter on the 14th day of November, 2018, a copy of which is attached hereto.

Dated this 16th day of November, 2018.

MARQUIS AURBACH COFFING

By /s/ Christian T. Balducci
Terry A. Moore, Esq.
Nevada Bar No. 7831
Christian T. Balducci, Esq.
Nevada Bar No. 12688
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorney(s) for Defendants

Case Number: A-17-753532-B

Electronically Filed
11/16/2018 10:38 AM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the 16th day of

November, 2018. Electronic service of the foregoing document shall be made in accordance

with the E-Service List as follows:1

Chasey Law Offices
Contact Email
Peter Chasey peter@chaseylaw.com
Shannon shannon@chaseylaw.com

/s/ Cheryl Becnel
An employee of Marquis Aurbach Coffing

1 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Case Number: A-17-753532-B

Electronically Filed
11/14/2018 4:42 PM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-17-753532-B

Electronically Filed
11/27/2018 12:09 PM
Steven D. Grierson
CLERK OF THE COURT
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