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RENO, NEVADA, THURSDAY, SEPTEMBER 30, 1999, 3:39 P.M. 

-000-

THE COURT: This is the time set for hearing to 

be sure that we're ready to go forward with penalty hearing 

tomorrow. 

I have heard from the judge in California, 

Judge Kozlowski, and all but one of your witness were 

ordered. I think we should make a record on that one 

witness which is the one that was a teacher. 

MR. GREGORY: I think Mr. Bosler can handle 

that. 

MR. BOSLER: Mr. Selsback, if I'm not mistaken. 

THE COURT: That is correct. 

MR. BOSLER: My understanding is the judge 

found that because his testimony was also going to be 

presented through another instructor and because of his 

medical condition, she found that there was insufficient 

reason for-him---tc:,ue bound-.,,o"'v"'e"'I-.·-----------------t--

THE COURT: What she told me was that he 

made -- someone questioned him in the hallway about whether 

or not he knew Mr. Vanisi, and he said, oh, yes, he was a 

nice guy. But he went back and he looked in the yearbook 

and he realized it was not the defendant that he was talking 

about. In fact, it was some other individual with a 
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slightly different name that he had in his memory and had no 

memory of Mr. Vanisi. That's what she told me was the basis 

for her not requiring him to attend. 

MR. BOSLER: My information comes from the 

attorney who was helping us. He also informed me that his 

medical condition, I guess he has a broken leg or some other 

medical disability that also figured in her decision. We're 

prepared to go forward with the witnesses we have who have 

been ordered to appear, and I'm also I'm informed that 

Leanne Jones was also ordered I believe from Chico this 

afternoon or today and as part of the hearing. So with that 

we're prepared to go forward. 

THE COURT: Have all your witnesses been 

contacted with their appropriate dates? As of yesterday 

afternoon two of the witnesses still did not have the new 

time. 

MR. BOSLER: That is my understanding. They 

have all been contacted. Even one of those people who said 

they hadn't been contacted had been contacted before 

yesterday's hearing who had just forgotten what the 

arrangements that were made. 

THE COURT: Everyone has been recontacted? 

MR. BOSLER: That was my understanding, Your 

Honor. 

THE COURT: Thank you. Now Mr. Stanton. 
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MR. STANTON: Yes, Your Honor. In discussing 

some matters prior to today's hearing with Mr. Gregory, 

there appears to be some disagreement relative to the 

admissibility of some evidence that the State possesses and 

will attempt to admit during the penalty phase beginning 

tomorrow. 

MR. GREGORY: May I have the Court's 

indulgence? 

THE COURT; Yes. 

MR. GREGORY: Thank you, Your Honor. 

MR. STANTON: In addition, I'd like, since 

we're on the witnesses, I'd like to make a record and 

provide some documents to the Court about what the State has 

been advised of the status of the witnesses to be called by 

the defense. If I could have two items marked, Your Honor. 

THE COURT: Are those for purpose of the 

discussions with regard to the availability of witnesses? 

MR. STANTON: No. It's just -- this is 

strictly based upon the notice that has been -- notice or 

lack thereof that's been given to the State in this case. 

THE COURT: So this isn't something that will 

ultimately go to the jury? 

MR. STANTON: No, Your Honor. 

THE COURT: Yes, you may approach the clerk. 

MR. STANTON: Your Honor, if I could have the 
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next in order. 

THE CLERK: Exhibits H and I marked. 

(Exhibits Hand I marked.) 

MR. STANTON: Your Honor, for the record, 

Exhibit His a three-page document. This is printed from an 

attachment to an E-mail provided to us, the Washoe County 

District Attorney's Office, yesterday morning at 

approximately 9:36. This is from the Public Defender 

Investigator Crystal Calderon. 

And Exhibit I is an E-mail sent to me and 

Mr. Gammick with its date sent listed on the exhibit itself 

September 30th, today's date, at 10:35 a.m. 

Your Honor, I'd like to begin my corre:nents and 

to lay out the record to the transcript of two days ago, 

September 28th, where Mr. Gammick stood before this court on 

page 1062 of the transcript in this case and advised the 

court of the fact that a list of witnesses had been provided 

to the State of who the defense intended to call during the 

penalty phase of this trial. That exhibit was marked and 

made part of the whole record in this case. 

In addition, Mr. Garrmick mentioned and we had 

previously been advised that the defendant's ex-wife, an 

aunt that supposedly raised Mr. Vanisi in the Bay area, were 

potential family witnesses. And Dr. Thienhause was 

mentioned by Mr. Gregory as a potential witness, as well as 
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the Kinikini brothers, and the two witnesses that were 

called by the State during the guilt phase. 

That document is entitled, the one that was 

admitted on two days ago, is a memo from the Public 

Defender's Office entitled Mitigation Witnesses. 

Mr. Gregory responded to this Court that the District 

Attorney's Office would be provided names of family members 

after the hearing was over. 

We were provided through an attached E-mail 

from Crystal Calderon, of which the first exhibit you have 

there was sent. It lists 25 witnesses. That exhibit was a 

subsequent amendment apparently to that which highlights, 

and that's the laser printed version of that exhibit and 

witnesses 1 through 5 and throughout, and the statement in 

the E-mail saying these are the witnesses we're really going 

to call at penalty phase. 

The next exhibit, Exhibit I, is the latest 

E-mail from Miss Calderon informing us of two names of 

witnesses that they are going to call at the penalty phase 

that have never been provided to the State before. The 

State objects, Your Honor. The State objects to the 

fashion, the form of this notice. 

There is absolutely nothing that the State can 

glean from the information it knows about these witnesses as 

to why or a basis of good cause why these names weren't 
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timely notified to the State. It is a violation of the law, 

number one. And it is a violation of fundamental fairness 

and violation of due process on behalf of the other party to 

this litigation, the State of Nevada. 

We cannot, as the Court I'm sure can glean from 

that witness list, adequately prepare and even understand 

the content of what these people could remotely testify to 

without having some ability to meaningfully contact them as 

opposed to 24 to 48 hours. Most of these people reside in 

California. 

We have had two investigators working full time 

since we were provided with this list, and I'm sure it will 

surprise no one in this courtroom that the vast majority of 

these witnesses have not been able to be contacted by the 

State, have refused to return telephone calls by the State, 

leaving the State with no other option other than to 

physically go down and try and track them down in california 

and find out who they are, what they know, what they are 

going to testify to, what relationship they are to 

Mr. Vanisi, when they knew him, when was the last time they 

saw him, to find some basis so that I can intelligently 

cross-examine witnesses in a capital murder penalty phase. 

We haven't been able to do that. 

The State strenuously and vehemently objects to 

the method, the nature of how defense counsel is playing 
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hide the ball, and that's exactly what they are doing in 

this case. 

Mr. Bosler has told this Court that in their 

declaration in California, they purposely left the 

declaration vague so as to not give the State the benefit of 

understanding, quote, their strategy in the penalty phase. 

Whether he wants to do that, whether it's logical or not, is 

not the gravamen of my cormnents. But it certainly speaks to 

what indeed has been I think evidenced by this, the 

defense's strategy in this case. And it hurts the State, it 

hurts the State's ability to intelligently cross-examine 

these experts. 

And the only thing that I would ask the Court, 

if the roles were reversed and the State were to provide 

notice of witnesses in this fashion, in the same setting, 

what would be the objection and how would the defense object 

to that, how would an appellate court review that, how would 

this trial court review the State's perfonnance, how could 

the defense intelligently cross-examine the State's 

witnesses in that fashion, and whether or not there's even 

one piece of authority, case law or statute that would hold 

that the rules of notice for witnesses is different from the 

State or for the deference perspective. The State is 

unaware of any. The same rules, the same logic, the same 

sense of fairness, the sam~ sense of due process applies to 
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both parties in this type of proceeding, and in any criminal 

proceeding. And yet, they have been grossly violated in 

this case. 

We would object to any witnesses being called 

outside those that are noticed in the initial exhibit that 

was provided to the State. That in and of itself was 

untimely by Nevada law. 

MR. GREGORY: I think what he's requesting is 

that we have no family members come in and testify for Mr. 

Vanisi. I think that's what he is suggesting, Your Honor. 

We were under the impression, in fact, I 

believe they were given this list of family members for the 

first trial in January. When we gave them the additional 

list, we presumed that they had these family members. We're 

not doing anything nefarious. We're not playing hide the 

ball. 

Those highlighted witnesses are the ones that 

at this time we feel should be called. The other ones may 

be called. Which is our option. 

Judge, depending on what kind of a case they 

put on, we could have 30 witnesses that come to mind as a 

result of their case, and there's no court that's not going 

to allow us to put on witnesses in mitigation of this crime 

that this man has been found guilty of. So I don't know how 

to answer Mr. Stanton other than to say use your vast 
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resources. 

I mean, they got the entire law enforcement 

community in Northern California. You want to use strong 

words, intimidating our witnesses, coming with their I1U1scle 

to the door, what are you going to talk about? 

They don't want anybody to come here and talk 

about this man. They want the image that they have created 

in the media, they want that image to be the only image that 

this jury has, the wild man from Tonga. Not an ounce of 

civilization, of civilized behavior in his body. That is 

what they want presented is a blood lust in this community. 

There are politics at play here. This is an 

ugly thing. 

But for them to suggest that they don't have 

the resources to contact people where we have the addresses 

and the phone numbers is mind boggling. They probably have 

2,000 officers at their disposal in California who can't 

wait to do whatever they can to kill this man. 

I'll leave it at that, Judge. 

THE COURT: Mr. Stanton, do you want to say 

something? 

MR. STANTON: Yes, Your Honor. Let me address 

Mr. Gregory's comments because I don't think he either 

understood my conments. 

If counsel can establish good cause as to why 
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these witnesses weren't notified to us pursuant to Nevada 

law, that is five days prior to trial, why -- he sits there 

and says he has to wait until the state's case in chief. 

The State already provided them discovery in the case in 

chief. We provided them as required the notice of our 

witnesses to be called at trial well in advance of five 

days. They had the same witnesses go around in the first 

trial. This Court sat through a portion of the first trial, 

and obviously, the entirety of the second trial. 

So counsel is completely missing the point. 

Can he establish good cause as to name one of these 

witnesses that he was not able to understand and contemplate 

their testimony prior to the presentation of the State's 

case in chief? The reason why is he can't do it. 

May I have this next marked in evidence? 

THE CLERK: Exhibit J marked. 

(Exhibit J marked.) 

MR. STANTON: Your Honor, counsel made a 

statement that these witnesses have previously been provided 

to the State prior to trial. What you have marked as J, 

Your Honor, is the entirety, the absolute entirety of the 

notice that the State was given of the defense witnesses at 

penalty in the first case, and as you can see, that is an 

E-mail message sent by Mr. Specchio to our office dated 

December 31st, 1998. There's no address, there's no phone 
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numbers. Wife, Deanne, quote, mother, sister, David Goodman 

and David Kinikini. 

So when Mr. Gregory says that notice has 

previously been provided, that's the notice. So now the 

Court has before it the entirety of the notice that the 

State has been given and when it's been provided. 

Contrary to Mr. Gregory's recollection and to 

his.speech unsupported by any facts about what resources are 

available to the State, it's not a matter of what resources 

and that we have 2,000 officers at our beck and call. We 

can't do anything when we're provided witnesses 24 hours 

before when they are to be called, 48 hours at the maximum, 

when we are doing other things relative to our resources 

here in the state. 

And I think the more operative question is, is 

what did they know about these witnesses and when did they 

know it and why can't they establish good cause as to why 

any of these witnesses couldn't have been noticed to the 

State earlier? 

MR. GREGORY: Your Honor. 

THE COURT: Mr. Gregory. 

MR. GREGORY: I think we should indicate that 

with the exception maybe of a couple witnesses, our 

witnesses aren't even going to be presented before Monday. 

I'll remind the Court it was the State, when they are 
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throwing bricks at us for messing up the compelling of 

witnesses from California, that so freely volunteered we had 

no trouble getting ahold of these witnesses, we were able to 

get ahold of them with no trouble. And now they have 

trouble. 

I'd almost have to have Mr. Specchio in because 

I know, Your Honor, that they had a more complete list than 

that. Because I know that they have known about Bishop 

Tonga, we had these conversations, and there are others that 

are on there that don't necessarily come to mind. But we 

almost have to have -- there is a lot of things that went on 

face-to-face verbally. 

And the point I.was making -- he missed the 

point I was making. When they put on their penalty phase, 

Judge, if as a result of the witnesses they present 

witnesses are suggested to me or Mr. Bosler, even 

Mr. Vanisi, that they haven't heard about, we still have a 

right to put those witnesses on. We still have a right. 

With no notice to them. 

With that, Your Honor, I'll just submit it. 

Thank you, Judge. 

THE COURT: With regard to the question of what 

the Court would do if the roles were reversed, the Court 

would continue the penalty hearing. That's what the Court 

would have to do. The Court would have no choice but to 
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