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allow an opportunity for the defense to investigate the 

witnesses. 

1077 

The Court would not refuse to allow witnesses 

that have infonnation that bear on the ultimate question in 

this kind of a case to testify. The violation would be 

sanctions for the costs and the continuance. So that's 

really where I'm at here. 

If the State is at such a disadvantage that I 

need to continue the penalty hearing for a few more days, I 

need to know that. Otherwise, the other thing I can do at 

this stage is I can request that either Mr. Bosler or 

Mr. Stanton -- Mr. Gregory right now tell us who these 

people are. At least you would have an indication who they 

are if you don't already know, Mr. Stanton. 

MR. STANTON: I certainly would like at a 

minimum, Your Honor, an order from this Court compelling the 

defense counsel to articulate what witnesses they are going 

to call in the penalty phase. Not potential lists, who they 

have, who they are, and the general subject matter of their 

testimony. Because there are some people that we haven't 

even been able to contact. 

Mr. Gregory says you got to understand, we are 

the State prosecuting for a lot of these people that have 

refused contact, a relative of the defendant. So the only 

realistic method of contacting them is phone contact, oh, 
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I'll leave a message, never call back. That's kind of what 

our investigators are finding or no answer whatsoever, no 

call back, no whatever, don't know where the people work, 

whatever. 

Contrary to Mr. Gregory's unsupported 

allegations, there's been no conduct that I'm aware of 

people intimidating witnesses merely to do what any 

appropriate investigator for the state or defense counsel 

would do, is find out who they are, how they know the 

defendant, and what's the subject matter of their testimony. 

THE COURT: Well, with regard to the witness 

list, I have an Hand I have an I. Are these all the 

potential witnesses, Mr. Bosler? 

MR. BOSLER: I'll defer to Mr. Gregory. 

MR. GREGORY: May I approach, Your Honor? 

THE COURT: Certainly. 

MR. GREGORY: Yes. The Peaua woman will be 

called, and the highlighted ones at this point we will 

definitely call. 

THE COURT: But all the potential witnesses are 

listed either in Hor I? 

MR. GREGORY: Yes, Your Honor. 

THE COURT : Now, with regard to 

MR. GREGORY: We may not call all of the 

highlighted ones, but I want to give them notice of that so 
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they have a priority. 

THE COURT: You indicated you may call some of 

the people that aren't highlighted. 

MR. GREGORY: May well happen, yes, Your Honor. 

But I didn't want to give him a phone book. So I wanted to 

make it as easy for them to find these witnesses. That's 

why the highlighted ones are definite at this point. We may 

not call all the highlighted ones. 

THE COURT: Why don't you tell us who the ones 

that reside at 363 Taylor Avenue in San Bruno are? 

MR. GREGORY: Judge, I don't have the list. 

I'm sorry. 

THE COURT: There are three that are 

highlighted, and they all have the same telephone number and 

same address. Four. That all reside at the same address. 

MR. GREGORY: I'm sorry. I can't keep the 

Polynesian names straight. It is his aunt, number one; 

sister, I believe, is number two; and his brother is number 

four at the 363 address. I'm sorry, there's another. And 

another brother, number five. 

THE COURT: So are they brothers or cousins 

residing with his aunt? 

MR. GREGORY: I believe they are true brothers, 

are they not? 

THE DEFENDANT: Yeah. 
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THE COURT: And these people will testify as to 

their relationship with the defendant or what? 

MR. GREGORY: That's exactly true, yes, Your 

Honor. 

THE COURT: What about number 3, who is that? 

MR. GREGORY: That's Bishop --

MR. STANTON: We have talked to Bishop Tonga, 

Your Honor. On the next page would be witness number 8. 

MR. GREGORY: It is a cousin, Your Honor. 

Number 11 is an aunt. 

THE COURT: You have another one at the 363 

Taylor Avenue, number 17. 

MR. GREGORY: That is his mother. Now, Your 

Honor, just so it's clear, because I don't want to get 

accused of misrepresenting anything, the Tongans have a 

tradition. They suffer, some of their families suffer from 

infertility. 

And his mother who is represented in number 17 

is one of those people. His true mother, his birth mother 

after giving birth to two children subsequently handed 

subsequent children over to her brothers and and/or sisters 

who were sterile. But this is the lady who is actually his 

blood aunt that raised him from a child. This is the true 

mother? 

THE DEFENDANT: Yeah. 

SIERRA NEVADA REPORTERS (775) 329-6560 

2JDC01276 
AA01724



'-" 
C ., 
::, ~-
'" 1 

"' '-< 2 "' <) 

co 

"' 3 -..J 
-..J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1081 

MR. GREGORY: I'm sorry. I apologize. This is 

the true mother. 

THE COURT: The birth mother. 

MR. GREGORY: That is the birth mother. Number 

1 is the mother that raised him. She is a blood aunt but 

she raised him. 

THE COURT: Do you need any of the other 

witnesses identified? 

MR. STANTON: No, Your Honor. Not the 

highlighted ones that appear on that exhibit. 

THE COURT: Now the nonhighlighted ones, are 

there any of these witnesses you are not familiar with, 

Mr. Stanton, that you just don't know? 

MR. STANTON: If counsel is making a 

representation that he will not be calling --

THE COURT: No, he's not saying that. He is 

saying he doesn't think they will be called. But I don't 

think you can count on them not being called. You tell me 

who you don't know. 

MR. STANTON: 6 and 7 on page 1. 

THE COURT: Who are they? 

MR. GREGORY: 6 is an aunt. We can't identify 

the 7th. It was people picked up by our investigators, Your 

Honor. Miss Calderon is not here. She could truly aid the 

court much better than I am. 
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MR. STANTON: So we have number 6 was an aunt. 

They don't know who number 7 is; is that correct? 

THE COURT: That is correct. 

MR. GREGORY: We do know who she is . I don' t 

know who that is. 

MR. STANTON: I assume Mr. Bosler doesn't know 

who number 7 is either. 

MR. BOSLER: Not without my paperwork. I 

wasn't prepared to have this type of hearing, Your Honor. 

That information is probably in the investigator's office. 

MR. STANTON: It is somewhat hard to believe, 

Your Honor, with all due respect to counsel, that they don't 

know who these witnesses are. I'm presuming that they 

are --

MR. GREGORY: Oh, please. 

MR. STANTON: That their investigator has 

talked to them. I mean, if they are going to potentially 

call them as a witness, you think you got to know what the 

heck the witness is going to testify to. Call me crazy, 

Your Honor. 

MR. GREGORY: I'll call you crazy. If he'd 

have let me know why he wanted this hearing, maybe we could 

have answered these questions and I wouldn't be stumbling 

around here. 

MR. STANTON: I don't think I'm asking for a 
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minute detail. It's the content of a witness that they 

might call in a penalty phase hearing. Not some remote 

aspect buried in their files over there. I think it would 

be relatively relevant, material and at the touch of their 

list of priorities. 

THE COURT: Well, I'm sure that the names are 

confusing to people who are not familiar with the Polynesian 

names. So I'm going to chalk it up with that. 

With regard to number 10, do you know who that 

is? 

a cousin. 

MR. GREGORY: That is Vainga. 

MR. STANTON: Number 12, Your Honor. 

MR. GREGORY: That is his father. 

MR. STANTON: Number 15. 

MR. GREGORY: Brother-in-law. 

MR. STANTON: Number 16. 

MR. GREGORY: Sister. 

MR. STANTON: Number 19. 

MR. GREGORY: I believe that's a cousin. It's 

MR. STANTON: 20. 

MR. GREGORY: That's another cousin. 

MR. STANTON: 21. 

MR. GREGORY: An uncle. 

MR. STANTON: 22. 
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That is Lose. 

MR. GREGORY: Cousin. 

MR. STANTON: 25. 

MR. GREGORY: They have already testified. 

I'm sorry. 25. I thought you went to 23. I'm 

just slow, David. 

MR. STANTON: Number 25, Your Honor. 

MR. GREGORY: It's a cousin. 

MR. STANTON: As to all the ones that we just 

mentioned, I'm assuming without counsel stating, that they 

are going to generally testify as to the relationship of the 

defendant. If it is anything other than that, the State 

would like to know. 

MR. GREGORY: It is not. 

THE COURT: It's just to their relationship to 

the defendant? 

MR. GREGORY: Yes. 

THE COURT: We also have the ones that are in 

Exhibit F that have been compelled by California courts to 

attend these hearings, and they are going to testify; is 

that correct? 

MR. GREGORY: That is correct, yes, Your Honor. 

THE COURT: And that is Mr. McGinn, 

Miss Celeste, Mr. Fry, Leanne Jones, Anna Jones, 

Mr. Krueger, Ernest Schurpfeil and Brian Verna. Roger 
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Selsback was not required. 

MR. GREGORY: I don't think the state is 

complaining about those witnesses, Your Honor. 

MR. STANTON: That's correct. 

THE COURT: Is that a complete list of the 

witnesses? Do you know who this newest witness is, 

Mr. Stanton? 

MR. STANTON: There are two witnesses on E-mail 

that we received this morning. 

MR. GREGORY: Court's indulgence. They are 

members of the Peaua family, same family that the previous 

witness Renee comes from. 

MR. STANTON: We have Dr. Thienhause that is 

not listed on any of these proposed witness lists. 

THE COURT: Yes. And that you told me in the 

hearing before you thought you were going to call him. 

MR. GREGORY: Yes, indeed. We told the State 

orally. They have known all along we were going to call 

Dr. Thienhause. 

They complain about these witnesses not wanting 

to talk to them. They ought to be in our shoes when we try 

to talk to their witnesses. I mean, their witnesses, the 

impression we get, are instructed to give us the bum's rush, 

to not say a word to us. And in fact, they oft times say 

the State has told us we don't have to talk to you and we're 
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not going to. 

MR. STANTON: Well, you know, if Mr. Gregory is 

going to make that allegation, Your Honor, I'm going to 

specifically request that it be stricken from the record and 

that if he has that allegation, that he come in here and 

prove it in this courtroom. 

THE COURT: Are you talking about this case, 

Mr. Gregory? 

MR. GREGORY: No, I'm talking in general, Your 

Honor. 

THE COURT: This is kind of a general Public 

Defender - District Attorney issue? 

MR. GREGORY: Complaint. 

THE COURT: Complaint. But this case you have 

not met with that difficulty? 

MR. GREGORY: Not to my knowledge, no, Judge. 

THE COURT: Mr. Bosler, have you had any 

difficulty with any of the witnesses in this case? 

MR. BOSLER: Not specifically referring to 

District Attorney conduct, no, Your Honor. But some 

witnesses are just difficult to talk to, but that's just the 

nature of this practice. 

THE COURT: But there hasn't been any issue in 

this case thus far with regard to the District Attorney 

hiding witnesses, keeping them away from you or making it 
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difficult for you to contact them? 

MR. BOSLER: That is what I just said, Your 

Honor. 

THE COURT: I want to make sure the record is 

very clear on that. 

MR. STANTON: Thank you, Your Honor. I just 

want to respond to Mr. Gregory. 

Your Honor, the point I'm making about not 

being able to talk to them, the State understands realities 

of talking to family members of the defendant. But when we 

have 24 hours' or 48 hours' notice of these individuals, 

that's where it becomes a problem. If the people say, hey, 

I don't have a word to say to you, as Deanne Vanisi, the 

defendant's ex-wife has hung up on our investigators and 

said as soon as she found out who they are, that is their 

prerogative and right. We don't begrudge anybody of 

exercising their right. 

My problem is the realistic ability to get 

anybody to talk to you over the telephone when we have 24 

hours' or 48 hours' notice. 

THE COURT: Okay. I think we have kind of made 

enough with regard to this particular issue. 

Dr. Thienhause's testimony, is there any 

problem with regard to that? 

MR. STANTON: They have previously indicated, 
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Mr. Gregory is accurate in his statement that he told us 

just prior to the commencement of the trial that indeed they 

might call him as a witness. The sum and substance of his 

testimony, other than what he testified in court, is unknown 

to the State. I specifically asked if any reports, any 

evaluation, any requests for evaluation, any testing had 

been done, and I was advised that there had not been. 

MR. GREGORY: Well, and Mr. Bosler has a point. 

It is not going to be any more extensive than what he's 

already testified to. 

THE COURT: And there are no scientific 

reports? 

MR. GREGORY: No. 

THE COURT: All right. Next item. 

MR. STANTON: Your Honor, the next item is the 

State would be requesting a motion in lirnine regarding any 

defense witness in penalty phase from speaking as the State 

witnesses are prohibited to a sentence for this jury to 

consider. 

THE COURT: Counsel? 

MR. GREGORY: I had no intentions of anybody 

suggesting anything to this jury, Your Honor. 

MR. STANTON: I just don't want anybody coming 

in there saying, Please spare my son, speaking to don't kill 

my son, anything like that. I have seen it before. Don't 
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have any idea what the plan of attack here is. 

It's inappropriate for State witnesses to 

mention the penalty. My review of the authority is it is a 

unilateral rule of law and that it would apply appropriately 

to all penalty phase witnesses in the form of either victim 

impact or defense witnesses. 

MR. BOSLER: Your Honor, I do believe it is 

unilateral, but the only difficulty I would have is if a 

witness gets up and says, I love my son, I want to talk to 

him, be able to write him and say things to him in the 

future, is that the same thing? The inference is don't kill 

him. How far do you take that? 

THE COURT: Mr. Bosler, clearly every witness 

that you are going to put on is going to infer that the 

maximum penalty in this case would not be appropriate. If 

they weren't going to infer that, you wouldn't be calling 

them. 

MR. BOSLER: Obviously. 

THE COURT: So that's kind of a silly analogy. 

The question is, can they make the ultimate request, and 

there's no question that the law is it's clear, that they 

can't. So we all know that. If someone testifies that they 

want to be able to write and contact their son for the rest 

of his life, that's okay. The next step is not okay. 

Motion in limine is granted. 
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MR. GREGORY: Your Honor, I'm going to inquire 

through the Court whether the prosecutors had the 

opportunity to edit the statement of Miss Sullivan and 

whether I can have a copy of the edited statement. 

MR. STANTON: The answer to that question, and 

I'll be addressing it, I have an order here, Your Honor, and 

I'll be answering counsel's question here shortly. 

Next, Your Honor, is pursuant to the Court's 

order at 3:30 today, I provided defense counsel with a copy 

of the jury instructions pursuant to the Court's order. I 

can provide the Court a copy. Indicate that we have not 

received any proposed jury instructions from defense 

counsel. 

MR. GREGORY: We have them in our hot little 

hands right here. 

MR. BOSLER: If I may have a moment, Your 

Honor, to sort them. 

THE COURT: Okay. You can keep going while he 

is sorting them, Mr. Stanton. I think they can sort them, 

Mr. Stanton, while you proceed. 

MR. STANTON: Okay. Your Honor, there is two 

victim impact statements that I requested the witnesses to 

prepare, in essence, a transcript, if you will, Carolyn 

Sullivan's, and Sue Millard's. Miss Millard is George 

Sullivan's sister. 
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I have provided defense counsel on several 

occasions copies of their statements. Mr. Gregory asked if 

I had prepared a redacted statement of Miss Sullivan, and 

the answer is yes, and for the record, I just provided that 

to Mr. Gregory. 

Miss Sullivan sent that to me as an attachment 

through E-mail this afternoon approximately one o'clock. 

Just for the record, during the proceedings and 

litigation in this matter, I have provided as a courtesy to 

defense counsel these transcripts and asked him to highlight 

any portions that he would have an objection so we could 

come to this court somewhat efficiently to see what we could 

agree to disagree on any of the provisions. For the most 

part I believe we are of the same mind and out of abundance 

of caution asked Miss Sullivan to delete those areas that 

even arguably could be objectionable. 

I think she has done that successfully and 

provided that to defense counsel. Yesterday they were 

provided or this morning they were provided with 

Miss Millard's redacted. 

THE COURT: Have you provided the Court with 

the new version? 

MR. STANTON: No. I can if you would like, 

Your Honor. 

THE COURT: Yes. 
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MR. GREGORY: Just so that I'm clear, is this a 

new version that Miss Sullivan presented to you this 

morning? 

MR. STANTON: This is the version with the -­

it is a redacted version, Your Honor, pursuant to 

Mr. Gregory's concerns, which I think for the most part are 

addressed. He has the previous one, and I think he can 

quickly go to those areas where he's previously had problems 

and see that I think his concerns were addressed. I have 

both Miss Sullivan's and Miss Millard's, if I may approach. 

THE COURT: Yes. The clerk will mark them. 

MR. STANTON: The first one, the one that says 

Sentencing Hearing, Ladies and Gentlemen of the Jury, colon, 

that is Miss Sullivan's. The other one is Miss Millard's. 

THE CLERK: Exhibits Kand L marked. 

(Exhibits Kand L marked.) 

MR. GAMMICK: Your Honor, may I inquire as to 

which statement was marked as Kand which is L? 

THE COURT: Mrs. Sullivan's is K. 

MR. GREGORY: I don't believe I have a copy of 

the edited parts, Your Honor. 

THE COURT: I'll see if Mr. Stanton can get you 

one. 

MR. GREGORY: I believe he is talking to his 

investigators now. 
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MR. STANTON: I have been corrected, Your 

Honor. The original was delivered to them on Miss Millard, 

the redacted version was done yesterday morning. That 

apparently hasn't been delivered to them. It was delivered 

to them this afternoon. 

MR. GREGORY: Again, Your Honor, I'm reserving 

any objections to either document. Mr. Stanton is correct, 

we have worked well together. We do on occasion work well 

together. 

But I haven't had an opportunity to go through 

the edited version, and it's rather extensive, and I'd like 

to reserve the right to object to anything that I find 

inappropriate and allow the Court to rule on it. 

THE COURT: When do you want to do that? 

MR. GREGORY: Pardon me? 

THE COURT: When do you want to do that? 

MR. GREGORY: Well, Judge, I don't think we 

have enough time for me to go through it now. 

THE COURT: Right. 

MR. GREGORY: I will have it done by tomorrow 

morning. 

THE COURT: Okay. Is Miss Sullivan going to be 

your first witness? 

MR. STANTON: No, Your Honor, she's not. 

THE COURT: Will she be after lunch, or do we 
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need to have the hearing in the morning before we start? 

MR. STANTON: I believe -- it's hard to 

estimate in this case, but there's a possibility we'll be 

done before the noon hour, maybe in the early afternoon. 

THE COURT: Okay. We'll plan on being here at 

8:30. If there is an objection, we'll hear it at 8:30. If 

there isn't, we won't have to have the hearing. 

MR. BOSLER: Your Honor, may I approach? 

THE COURT: Yes. 

MR. BOSLER: I have a copy of our offered 

instructions. I have given one set to the Court as I speak, 

another set to the State. And same of these may be 

duplicitous. I didn't know what the State considered stock 

instructions until I actually got theirs just immediately 

before the hearing. So hopefully we won't have too much of 

a problem. Thank you, Your Honor. 

THE COURT: Okay. 

MR. STANTON: Next in line, Your Honor, there's 

a series of evidence issues. Previously the Court had ruled 

that there was a photograph of the Kinikini home involving 

Jesus Christ and some of the higher officials in the Monnon 

church when Mr. Vanisi pointed a gun at them and said that 

he's going to kill these white, using a derogatory term, 

outside of that. 

During voir dire a statement was made, or it 
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was either in voir dire or some part of the process that 

Mr. Gregory made a corrment that Mr. Vanisi was an elder in 

the church. I spoke to Mr. Gregory about the State's 

concern raising Mr. Vanisi's, at the penalty phase, his 

interaction with, involvement or any mention whatsoever of 

him in the church. If this evidence isn't already relevant 

relative to the aggravating factors of ethnicity at the 

penalty phase -- and I know the Court has ruled that its 

prejudicial effect outweighed the probative value for the 

guilt phase -- that the State is, I want to advise the 

Court, going to seek to admit that testimony if any mention 

whatsoever is presented about Mr. Vanisi in relationship to 

the church. Because I think at that juncture it is 

extremely relevant and it is proper rebuttal evidence. 

For the Court, it is Exhibit 33-A. So out of 

abundance of caution, there are some evidentiary issues that 

I think are going to be involved in a dispute between the 

parties here, and I thought it was appropriate to bring to 

the Court's attention prior to tomorrow's hearing since the 

. jury has obviously been recessed for a while and this may 

lead to further recess tomorrow. So I thought it might be a 

little bit more efficient. 

THE COURT; It won't happen tomorrow because 

you would use it in rebuttal, is what you are thinking. 

MR. STANTON: That is correct, Your Honor. I 
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think that's where it's appropriate. At least the State's 

inclination at that juncture. 

The State doesn't want to interject religion 

because I think the appellate courts have generally said to 

stay away from it. But if they believe it's proper 

mitigating evidence and want to touch on it in any way, 

shape or fonn, I believe it then becomes proper rebuttal. 

THE COURT: Well, I'm not sure and I don't know 

how I will rule on your request to admit 33-A or elicit the 

testimony that is involved in addition to 33-A. I'll have 

to wait and see what the defense puts on. 

But I think clearly the defense is on notice at 

least of a request by the State to utilize this testimony, 

and if the defense chooses to go down that road, it will be 

subject to the potential for the Court to allow this 

evidence to come in in rebuttal. I think the State -- the 

defense must consider that when choosing what they will put 

on in the case. 

MR. GREGORY: Yes, Your Honor, we understand. 

MR. STANTON: Two other evidentiary items, Your 

Honor. one is a photograph that Mr. Gregory has advised me 

that they do not object foundationally to the photograph, 

but they object to the subject matter of. the photograph. It 

is a photograph of Mr. Vanisi that appeared in the Sparks 

Tribune taken while he was incarcerated and awaiting trial 
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in this matter at the Washoe County Jail. 

THE COURT: Let me see it up close. 

MR. GREGORY: It's an obvious attempt to pander 

this jury, Mr. Vanisi mocking you ladies and gentlemen. I 

don't think we need that in this trial. 

I remind.the Court after the verdict came back 

of the picture that was on the front page of the local 

newspaper. They must have taken 10 rolls of film to get a 

picture of him with his eyes open like that. Just so that 

they could scare everybody. 

And then the headline reads, underneath the 

caption, in bold letters, remember, "Dazed and angry." This 

man was neither dazed nor angry. It is an out and out lie. 

And this is a lie in picture form that they want to present 

to this jury. 

THE COURT: What's the relevance of the 

picture? 

MR. STANTON: Your Honor, the relevance is 

obviously the State -- and I don't know how the defense is 

going to argue it, but anticipating what are cOIIIDOn 

arguments between the sentencing alternatives, that the 

degree of punishment that exists to individuals that are 

incarcerated varies from individual to individual. And I 

think this is relevant and compelling, frankly, evidence to 

suggest that a sentencing option other than death in this 
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case is not a punishment to this individual, and I believe 

that's evidence, along with other evidence that the State 

plans to present of that fact • 

THE COURT: Let's have the clerk mark it next 

in order. You're not looking at using this in your case in 

chief in penalty phase, you are looking at it as rebuttal? 

MR. STANTON: No. Case in chief, Your Honor. 

THE CLERK: Exhibit 44 marked. 

(Exhibit No. 44 marked.) 

THE COURT: In light of all the evidence that 

the State has with regard to his incarceration and his 

adaption to incarceration, at this time I'm not going to 

allow it. I may change my mind part way through depending 

on how that evidence is developed and how the 

cross-examination goes. 

MR. STANTON: Your Honor, I'm not sure what the 

Court says about our evidence about how he's adapted. The 

only evidence that we have is the series of events that 

involves use of force and violence against prison and jail 

officials. We don't have any evidence that we are going to 

elicit directly about Mr. Vanisi's day-to-day adaption, 

positive adaption to jail or prison environment. So the 

Court may misunderstand or misapprehend what the State seeks 

to or is going to present. 

THE COURT: You want to use this exhibit to 
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show that Mr. Vanisi was able and has been able to adapt and 

is happy in jail, and therefore, that would not be an 

appropriate punishment? 

MR. STANTON: No, Your Honor. The State 

exhibit I think speaks directly to an argument that is made 

between the sentencing alternatives of death and the other 

sentences here, and that is prison is, as you heard many of 

the jurors say, and Mr. Bosler say repeatedly in his voir 

dire, about that the punishment is greater when someone has 

to think about the offense, and that it is indeed an easy 

way out for someone to be executed as opposed to repenting 

and to dwelling on their wrong, or to live in an environment 

that may not be as pleasant as unadulterated living. The 

State's perspective is that isn't also true with individuals 

and it's not true with this defendant. 

MR. GREGORY: This picture, by the way, Your 

Honor, was taken shortly after his return from Utah. He had 

not been incarcerated for any length of time. 

THE COURT: You can ask me again before you 

rest, but right now I'm not inclined to allow it. 

MR. STANTON: What is the exhibit, Miss clerk? 

THE CLERK: 44. 

MR. STANTON: Your Honor, the next is the 

videotape that has been previously provided to defense 

counsel. This is a videotape the State will seek to admit 
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during its case in chief in penalty phase. 

It is a videotape that is seven minutes 35 

seconds in length. It is of various different family 

functions of the Sullivan family, specifically of Sergeant 

George Sullivan interacting with his family, friends and 

associates at Christmas, at family gatherings, and the like. 

And Mr. Gregory informed me he had an objection relative to 

its admission. 

MR. GREGORY: I do indeed. 

THE COURT: Let's mark it so we're clear what 

we're talking about. 

THE CLERK: Exhibit 45 marked. 

(Exhibit No. 45 marked.) 

MR. GREGORY: I do indeed have an objection to 

it. The Supreme Court of this State has consistently said 

that references to holidays or the lack of a victim being 

able to participate in holiday activities is inappropriate 

in any situation, be it the prosecutor or the defense to 

suggest. 

And this is clearly again just pandering to the 

jury. This is trying to appeal to their base emotions. Not 

whether this man should die because of the aggravators, but 

he should die because they had such a great Christmas family 

and now Mr. Sullivan is not part of it. Judge, I just think 

it's reaching an emotional low we don't need to introduce in 
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front of this jury. 

MR. STANTON: Your Honor, counsel cites 

apparently to authority that the State is unaware of that 

our Supreme Court, the Nevada Supreme Court has held that 

references to a loved one not being present during the 

holidays, or other social functions, exists. I'm unaware of 

that case. 

In fact, there are numerous references in 

Miss Sullivan's statement to that fact as it relates to 

occasions outside of the videotape. For example, references 

to her daughter's prom, walking her down the aisle to the 

wedding, things that I think have appropriately been 

addressed and done many times on appellate review and record 

regarding things that will impact the family not only now 

but in the future by their loved one's murder. 

And once again, if counsel can reference the 

case number and citation, I'll certainly be happy to rethink 

the State's motion to admit that. But once again, I'm 

unaware of any prohibition from our State Supreme Court 

relative to the missing of loved ones at holidays. In fact, 

I think that is precisely the type of victim impact that 

Paine addresses. 

THE COURT: What is the case that you are 

thinking of, Mr. Gregory? 

MR. GREGORY: Well, Mr. Bosler was suggesting 
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it was one of my cases. Although we do have a list of cases 

involving claims of prosecutorial misconduct, and two or 

three of them are mine. Unfounded, by the way, Your Honor • 

But this happens to be the case of 

prosecutor's name was Jerry McGirnsey in the District 

Attorney's office of Clark County some 25 years ago and gave 

a rather eloquent closing argument where he indicated to the 

jury something along the lines of Merry Christmas to the 

ex-victim's family from the defendant, whoever the defendant 

happened to be; and I believe there are other cases that 

where similar things were done by the prosecutors and they 

were found in connection with. 

THE COURT: Was that over the Christmas 

holidays, though? Was it a jury that was taking place at 

Christmastime? 

MR. GREGORY: . Your Honor, I was in the 

courtroom, and I know sometimes I say I'm old, but you know, 

it's times like this where I really feel old. I don't 

remember what time of the year. I believe the killing took 

place on the 23rd or 24th of December. The actual trial, 

I'm not sure. 

THE COURT: Let me see the video, and then the 

defense can get me the list of cases. If you don't get them 

to me by 5:30 today, get them to us early in the morning. 

MR. GREGORY: Yes, Your Honor. 
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THE COURT: So we can look at it and make the 

decision. 

MR. STANTON: Do you want to watch the 

videotape now, Your Honor? 

THE COURT: We might as well. 

(State's Exhibit 45 played.) 

MR. GREGORY: Is this going to be with or 

without audio, Your Honor? 

MR. STANTON: Audio. Miss Sullivan will be on 

the stand subject to cross-examination if counsel so 

desires. 

THE COURT: Now, you plan on having 

Mrs. Sullivan identify this while she's on the stand? 

MR. STANTON: Yes, Your Honor. She's already 

reviewed the tape. She has signed and dated it as being a 

true and accurate copy of the selected portions of tapes 

from her family get-togethers. 

THE COURT: And the purpose of this? 

MR. STANTON: The purpose? It conplies with 

what the State believes the mandates of Paine and Hornick as 

proper victim impact evidence to show to the ladies and 

gentlemen of the jury who George Sullivan was, what his life 

was like, and that this was a man, a family man, and I think 

it also comports with the testimony of the written statement 

of Carolyn Sullivan as to the impact of his loss. 
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MR. GREGORY: I would ask the Court to reserve 

ruling until tomorrow morning so we can do it in conjunction 

with the statement which they have already indicated that 

they are tied together. 

THE COURT: Yes, I will. 

MR. GREGORY: Thank you, Your Honor. 

THE COURT: Try to give me the cases. 

Any additional? Mr. Bosler, why don't you turn 

off the monitor. 

MR. STANTON: Your Honor, I have four 

photographs that -- actually I have five photographs that I 

have shown Mr. Gregory. 

MR. GREGORY: I_ have no objections to any of 

them. 

THE COURT: Do you want to have them marked, 

please? 

MR. STANTON: Can I have them marked in a 

series? Because they were all photographs that Sue Millard 

brought with her. 

THE COURT: Do they comport with this 1, 2, 3, 

4 and 5 statement? 

MR. STANTON: Yes, Your Honor, they actually 

do. It is like Miss Millard is quite an organized person, 

and it's almost like a slide show, if you will, and she did 

that for her own reference at my request; that a lot of 
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people get quite emotional during these things, and I felt 

that it was a good thing for them to do to keep their focus. 

THE CLERK: 46-A through -E marked. 

(Exhibit Nos. 46-A through 46-E marked.) 

THE COURT: Seeing no objection, subject to the 

foundation of the person actually testifying, they will be 

admitted. 

MR. GREGORY: Thank you, Your Honor. 

(Exhibit Nos. 46-A through 46-E admitted.) 

MR. GREGORY: Your Honor, if I might, I'm sure 

the Court intends to look at Miss Sue Millard's statement 

and Miss Sullivan's statement. I'll make a general 

objection maybe to help the Court in looking at those 

statements. 

These appear to be mostly reminiscences and not 

truly an impact on the victim. It is descriptions of when 

they first met, when they were dating, their wedding, that 

sort of thing. So I'd ask the Court to consider that those 

statements may not be appropriate as victim impact under 

Hornick. And I'll leave it at that. 

THE COURT: Anything else from the State's 

perspective? 

MR. STANTON: Well, Your Honor, I think 

Mr. Gregory's reading of the law regarding victim impact 

statement is incorrectly narrow. There is nothing that my 

SIERRA NEVADA REPORTERS (775) 329-6560 

2JDC01301 
AA01749



v\ 
C ., 
::, ~-
'" 1 
"' '-< 

"' 2 <) 

co 
<--I 

3 co 

"' 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1106 

reading of Paine and Hornick and its progeny both in the 

federal and state and our State Supreme Court that has 

construed victim impact statement to solely a reference to 

generalized or specific statements about their loss. 

Mr. Gregory refers to it as reminiscing. It is 

entirely appropriate for someone to articulate to the Court 

or to a jury that their sense of loss and how their loved 

one's murder has affected their lives, both at the present 

and in the future in the context of stories and references 

to give some context to their loss, to include instances 

that reflect who the person was. Paine permits in victim 

impact statement evidence to show ladies and gentlemen of 

the jury who the victim was, and that can be an anecdotal 

form as well. I believe Paine and its progeny fully 

supports that. 

MR. GREGORY: Well, I have given the Court a 

heads up to aid the Court, and then I'll make my specific 

objections tomorrow morning, if I have any. 

THE COURT: Okay. Just a moment, gentlemen, 

please. Now as I understand it, the State intends to call 

Deputy Ellis in the penalty phase. 

MR. STANTON: That's correct, Your Honor. 

THE COURT: There has been a stipulation that 

Deputy Ellis could be part of the security handling 

Mr. Vanisi during the guilt phase and that it would not 
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impact his testimony. However, I do have a concern about 

his sitting here in the courtroom on the side and being 

called from that position to the stand . 

h . ? 
lffi. 

Do you know when you would want to be calling 

MR. STANTON: Deputy Ellis, once again, 

depending on when we start, if we start at 9:00 o'clock, 

making an educated guess or a rough guesstimate, Deputy 

Ellis could be by 10:00 o'clock. 

THE COURT: Okay. I just needed to know that, 

and I will talk with the security detail and make other 

arrangements. 

MR. GREGORY: Thank you, Your Honor. 

THE COURT: Anything else? 

MR. GREGORY: No, Your Honor. 

MR. GAMMICK: That's I believe all the items 

that the State had. 

THE COURT: Okay. Then we'll see you back at 

8:30 in the morning for preliminary hearings regarding 

the -- you are going to get some authority and then any 

objections to the jury instructions that you wanted to make, 

or any objections to the statements, the victim impact 

statements. 

MR. STANTON: Yes. For the record, we provided 

now the redacted version of Miss Millard's statement to 
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Your Honor. 

MR. GREGORY: They have indeed. Thank you, 

THE COURT: Good. Court is in recess. 

(Court recessed for day at 4:50 p.m.) 
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