Case No. 78243

In the Supreme Court of Pevada

Electronically Filed
GARY LEWIS, Jul 10 2019 04:24 p.m.
o Elizabeth A. Brown
Petitioner, Clerk of Supreme Court

US.

THE EIGHTH JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA, 1n and for the
County of Clark; and THE HONORABLE ERIC
JOHNSON, District Judge,

Respondents,
and

UNITED AUTOMOBILE INSURANCE COMPANY;
and CHEYENNE NALDER,

Real Parties in Interest.

UNITED AUTOMOBILE INSURANCE COMPANY’S APPENDIX
VOLUME 10
PAGES 2251-2500

District Court Case No. 07A549111, Consolidated with 18-A-772220

DANIEL F. POLSENBERG (SBN 2376) THOMAS E. WINNER (SBN 5168)
JOEL D. HENRIOD (SBN 8492) MATTHEW J. DOUGLAS (SBN 11,371)
ABRAHAM G. SMITH (SBN 13,250) ATKIN WINNER & SHERROD
LEWIS ROCA ROTHGERBER CHRISTIE LLP 1117 South Rancho Drive
3993 Howard Hughes Pkwy, Suite 600 Las Vegas, Nevada 89102
Las Vegas, Nevada 89169 (702) 243-7000

(702) 949-8200

Attorneys for Real Party in Interest
United Automobile Insurance Company

Docket 78243 Document 2019-29373



CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date Vol. Pages
Case No. 07A549111

01 | Complaint 10/09/07 1 1-4

02 | Default 12/13/07 1 5

03 | Default Judgment Plus Legal Interest 06/03/08 1 67

04 | Plaintiff’'s Opposition to Motion to 09/17/18 1 8-13
Intervene

05 | UAIC’s Reply in Support of its Motion to 09/18/18 1 14-25
Intervene

06 | Defendant’s Motion to Strike Defendant’s 10/17/18 1 26-30
Motion for Relief from Judgment

07 | Notice of Entry of Order on Intervenor 10/19/18 1 31-34
United Automobile Insurance Company’s
Motion to Intervene

08 | UAIC’s Motion for Relief from Judgment 10/19/18 1 35-75
Pursuant to NRCP 60

09 | Court Minutes 10/24/18 1 7677

10 | Defendant’s Opposition to Intervenor’s 10/29/18 1 78-133
Motion for Relief from Judgment Pursuant
to NRCP 60

11 | Plaintiff’s Opposition to UAIC’s Motion for | 10/29/18 1 134-151
Relief from Judgment

12 | Opposition to Gary Lewis’ Motion to Strike | 11/01/18 1 152-165
Motion to Set Aside Judgment

13 | UAIC’s Opposition to Defendant’s Motion 11/02/18 1 166-226
to Strike Defendant’s Motion for Relief
from Judgment & Counter-Motion for
Evidentiary Hearing for a Fraud Upon the
Court or, Alternatively, for the Court to
Vacate the 3/28/18 Amended Judgment on
Its Own Motion

14 | Intervenor’s Motion to Consolidate on 11/26/18 1 227-250
Order Shortening Time 2 251-301

15 | Plaintiff’s Opposition to Intervenor UAIC’s | 11/27/18 2 302—-309

Motion to Consolidate




16

Opposition to UAIC’s Motion to
Consolidate and Countermotion to Set
Aside Void Order and to Strike All Filings

by Intervenor

11/27/18

310-333

17

UAIC’s Opposition to Third Party Plaintiff
Lewis’ Counter-Motion for Summary
Judgment & Counter-Motion to Strike
Affidavit of Lewis in Support of Same
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pen Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

12/14/18

334-500
501-638

18

UAIC’s Opposition to Third Party Plaintiff
Lewis Motion for Relief from Order and
Joinder in Motions for Relief from Orders
on Order Shortening Time as well as
UAIC’s Opposition to Plaintiff’s Motion to
Set Aside Order, Pursuant to N.R.C.P.
60(b), Allowing UAIC to Intervene &
Opposition to Defendant Lewis Motion for
Relief from Orders and Joinder in Motions
for Relief from Orders, and UAIC’s
Counter-Motion to Stay Pending Ruling on
Appeal

12/31/18

w

639750
751-971

19

UAIC’s Reply in Support of its Motion for
Relief from Judgment Pursuant to NRCP
60

01/02/19

S

972—-1000
1001-1067

20

Opposition to Counter-Motion to Strike
Affidavit of Lewis in Support of his
Counter-Motion for Summary Judgment
and Opposition to UAIC’s Counter-Motion
to Stay Proceedings Pending Appellate
Ruling and Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to NRCP 56(f) and
Reply in Support of Motion to Set Aside

01/02/19

1068-1081

3




Order Allowing Intervention and
Opposition and Replies in Support of Any
Other Motions to be Heard on January 9,
2019

21

Transcript of Proceedings

01/09/19

1082—-1143

22

UAIC’s Reply in Support of Its Motion to
Dismiss Lewis’ Third Party Complaint &
Replies in Support of Its Counter-Motion to
Strike Affidavit of Lewis in Support of the
Counter-Motion for Summary Judgment
and/or Stay Proceedings Pending Appellate
Ruling and/or Stay Counter-Motion for
Summary Judgment Pending Necessary
Discovery Pursuant to N.R.C.P. 56(f)

01/16/19

1144-1168

23

Notice of Entry of Stipulation and Order
for Dismissal of All Third-Party Claims,
with Prejudice, Against Third Party
Defendants Randall Tindall, Esq. and
Resnick & Louis P.C.
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Case: 13-17441, 01/29/2019, ID: 11171327, DkiEntry: 52, Page 18 of 34

Electronically Filed
3/28/2018 3:05 PM
Steven D. Grierson

JMT CLERK OF THE COURT
DAVID A. STEPHENS, ESQ. Cﬁl«—‘é g, ot

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130

Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

252200

DISTRICT COURT
CLARK COUNTY, NEVADA
| 6 TASAq 1Y
CHEYENNE NALDER, CASE NO: AS494+t
. DEPT. NO: XXIX

Plaintiff, '

vs. o
N

GARY LEWIS, 8

Defendant.

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons
and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said
Defcndant; GARY LEWIS, in the premises, having been duly entered according to law; upon

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:

002252
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Case: 13-17441, 01/29/2019, ID: 11171327, DKtEntry: 52, Page 19 of 34

IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the % <
$ 5 MM, 63
sum of $3, 500 000.00, which consists of $65,555.37 in medical expenses, and $3-434-4.-444:63

in pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9,

00225,3

4
5 2007, until paid in full.
6 DATED this é;j- flg day of March, 2018.
g .
9 ) y %
1 iStrict Judge :
! _ iy ——
17 Submitted by: A
STEPHENS GOURLEY & BY WATEK
13
14 mn/? //tzg’ ;
_ il DAVID A. STEPHENS, ESQ.
15 1| Nevada Bar No. 00902
16 || STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr
17 || Las Vegas, Nevada 89130
Attorneys for Plaintiff
14|
19
2 0 (LI
21 . OERTIFIED COPY
 DOCUMENT ATTACHED IS A
22 “TRUE AND.CORREGT COPY
OE’ THE ORIGINAL'ON FILE
23 : e i
/ CLERK OF THE COURT
24 ‘ AU
JAN.2 3 9mg

002253
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Case: 13—17441, 01/29/2019, |D: 11171327, DktEntry: 52, Page 20 of 34
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 21 of 34

JUDG

E. BREEN ARNTZ, ESQ.
Nevada Bar No. 3853

5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
T: (702) 384-8000

F: (702) 446-8164

Elecfronically Filed
112212019 1:10 PM
Steven D. Grierson

CLER@ OF THE COUE %
’ H )

i
H
t
i

1

002255

5 i
breen@breen.com ;
G
7 DISTRICT COURT
g CLARK COUNTY, NEVADA :
g H
JAMES NALDER,
10 Plaintiff, :
CASENO: 07A549111
T s, DEPT. NO: XX x
- GARY LEWIS and DOES I through V. Consolidated with
- ‘ inclusive CASENO: 18-A-772220
13
Defendants, 10
14 H N
: N
15 8
UNITED AUTOMOBILE INSURANCE
16 COMPANY,
Intervenor.
17 1| "GARY LEWIS, -
18 1 Third Party Plaintiff,
VS, *
19 {I UNITED AUTOMOBILE INSURANCE !
COMPANY, RANDALL TINDALL, ]
20 il ESQ., and RESNICK & LOUIS, P.C.
21 And DOES I through 'V,
B Third Party Defendants.
22
23 JUDGMENT PURSUANT TO NRCP 68 IN CASE NO 18-4-772220
L2 Tt appearing from the Notice of Acceptance of Offer of Judgment in the above-entitled
25 . )
matter that Cheyenne Nalder has accepted the Offer of Judgment served by Gary Lewis pursuant
26 :
10 NRCP 68, therefore, Judgment shall be entered as follows: f
a7
{
28 :

Case Number: 07A543111

002255
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 22 of 34

Judgment is hereby entered in favor of Plaintiff, Cheyenne Nalder, and against Defendant,

Gary Lewis, in the sum of five million six hundred ninety-six thousand eight hundred ten dollars |

3

and forty-one cents, ($5,696,810.41), plus interest at the legal rate from September 4, 2018, All |
court costs and attorney’s fees are included in this Judgment,
Dated this day of January, 2019.

STEVEN D. GRIERSON
CLERK OF THE COURT

Deputy Cletk " :
07AB49111 .- 1/2_3/2019

MH@EM&%MW

Submitted

952200

E. BREEN ARNTY, B¢/
Nevada Bar No. 3853 \£ :
5545 Mountain Vista Ste. B )
Las Vegas, Nevada 89120

T: (702) 384-8000

breen(@breen.com

002256

.‘_’ Ca

. L,ERTIFIED COPY
DOC‘UMENT ATTACHED ISA
" "TRUE AND'CORRECT COPY
! OF THE, QRIGINAL ON FILE

e NV A :

CLERK oF THE L,GU“\T

‘,I ,.'t
l“{:

JAN 2 3 2019

........
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 23 of 34
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 24 of 34

Ressryod for Cloi
SUPERIOR COURT OF GALIFORNIA, COUNTY OF LOS ANGELES ? Lsgn

Superlor Court of Ca]fomia

~COURTHOLISE ADPRESS' ggumy of Los Angeles
Pomona Courthouse, 400 Civic Center Plaza, Pomona CA 91766

[ FLARSIFFPETITIONER; JUL 24 2018

Tames Nalder, individually and as Guardlan ad Litem for Cheyenne Nalder

DEFENDANIRESPGNOENT: i R. Carler, ¢ O%Iicer/CIerk
Gty Lowis Sherri R, Ca o
e - ”Morano

JUDGMENT BASED ON SISTER-STATE JUDGMENT KS021378
(Code Civ. Pros,, § 1710.25)

An application has been fled for enlry of judgment based upoh Judgment entered in the Stale of:* ‘- BY FAX
Nevada

Pursuant to Code of Civil Precedure section 1710.25, judgment I$ hereby entered in favor of plainliﬂl]'udgment
creditor
James Nalder, individually and as Guardian ad Litein for Cheyenne Nalder

and against defendantjudgment debter

852200

Gary Lewis

For the amount shown in the application remalning unpald under sald Judgment in the sum of 8
& 3,485,000 together with Inferest on sald Judgment In the sum of § 2,174,998.52 « Los Angeles g

Superior Gourt filing fees In the sum of $ 435 . cosis in tha sum of § 0 . and 8

Intetest on said judgiment accruing from the time of entry of Judgment 4t the rate provided by law.

SHERRI R. CARTER, Executive Officer/Clerk

Dated: __ ] 24 20‘8

CERTIFICATE OF MAILING

1, the below namad Execulive Officer/Clerk of the above-entilled court, do hereby certify that | am nat a pary to the

cause herein, and that on this date | served the Judgwent Based on Slster-Stata Judgment (Cods Clv. Prog,,

§ 1710.228) upon each parly or counsel named below by depositing in the United States mall al the courthousa In _
. California, ane copy of the origlnal filed herein in a separate sealed envelope for each address as

shown below with the postage thereon fully prepaid,

SHERRI R, CARTER, Execulive Officer/Clerk

Dated, By:

Deputy Clark

LACIV 209 (Rev. 00/13)  JUDGMENT BASED ON SISTER-STATE JUDGMENT
LASC Approvead . {Cade Clv. Proc., § 1710.25) Gode Clv, Proc., § 1716.25
For Oplional Use

14:29:38 2018-07-17

002258
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Case: 13-17441, 01/29/2019, ID: 11171327, DkiEntry: 52, Page 25 of 34

+

RNEY OR PARTY VWITHOUT ATTORNEY (Nav 1 Address) TELEPHONE NO,;

| Mark J. Linderman (Stalc Ba, .do. 144685) mlinderma 4] 5-956-285.
Joshua M. Deitz. (Stale Bar No. 267454) jdeitz@rjo.co 415-956-2828
311 California Street San Francisco, California 94104

ATTORNEY For romey. Cheyenne Nalder, J ames Nalder
e or court: Superior Court of California, County of LEA BGEEV EEL
sireer avoress. 400 Civie Center Plaza

FOR COURT USE ONLY

LED

8ugerlor Court of Callfornia
ounty of Los Angeles

MAILING ADDRESS: 1'3 20 18 .
envavoziecove. Pomona 91766 JuL i ' JUL 24 2018
srancuave. Pomona Courthouse ) _EAST DISTRICT Sherri . Cart '
PLAINTIFF: James Nalder, individually and as Guardian &d Litemn for . Lo %Memm
Cheyenne Nalder By, 7 Deputy
DEFENDANT- Gary Lewis "Moreno
. CAGE NUMBER'
NOTICE OF ENTRY OF JUDGMENT ON SISTER-STATE JUDGMENT K§021378
1. TO JUDGMENT DEBTOR {namej: Gary Lewis BY EAX

. 733 8, Minnesota Ave, Glendora, CA 91740
-2.YOU ARE NOTIFIED

a. Upon appilcation of the judgment creditar, a judgment against you has been entered in this court as follows:
(%) Judgment creditor (neme): James Nalder, individually and as Guardian ad Litem for Cheyenne Nalder

{2) Amount of Judgment entered in this court: $15,660,433.52

—

002259

b. This judgment was entered based upon a sisler-state judgment previously enfered against you as fokows:

{1} Slster state (name): Nevada

(2} Sister-staie court {name and focation): Egighth Judicial District Court, Clark County, Nevada

200 Lewis Ave, Las Vegas, NV. 891535
(3) Judgment entered in sister state on (date): Jung 2, 2008

(4) Tle of case and case number (specify;: Nalder v, Lewis; Casc No. A549111

3. A sister-state judgment has been entered against you In a California court, Unless you file a motlon to vacate
the judgment in this court within 30 DAYS after service of this notlce, this judgment wiil be final.

This court may ordar that a writ of execution or other enforcement may issue, Your wages, monéy. and property
could be taken without further warning from the court,

If enforcement procedures have already been Issued, the property tevied on will not be distributed untll 30 days
after your are served with this notlce,

SHERRI R, CARTER clerk. bty (. MORENO, peputy
4. [ /] NOTIGE TO THE PERSON SERVED: You are sev/ed

a. [/ as anindividual judgment debtor.

b. [ under the fictitious name of (specify):

Date: JuL 2 4 2018

c E] an behalf of (specify):

Under:
[ ccp 416.10 (corporation)
CCP'418.20 (defunct corporation)
[_1ccratedo (assoclailon or partnership)
other:

] ccp at6.60 (minor)
[1 ccP 416.70 {conservatee)

(/] ccp 416.90 (individual)

{Proof of service on reverse)

NOTIGE OF ENTRY OF JUDGMENT ON
SISTER-STATE JUDGMENT

ity Afiploved hy the:
Jutksal Counddl of Calllormea
CJ 110 [Rev. July { 1083}

CCP 710,30, 1750 40
171045

14:29:38 2018-07-17

002259
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 26 of 34

PROOF OF SERVICE
(Use separate proof of service for each person served)

1. |served the Notice of Entry of Judgment on Slster-State Judgment as follows:
a. on judgment debtor (name): ARYLRRAS

b. by serving judgment debtor [ 1 other (name and title or relationship to person served):

c. by delive% / laé home [ __] atbusiness
U

d. [ ] by mailing

(1) date:
(2) time: 7:00 p.m.

(3) address: 733 § Minnesota Ave
Glendora, CA 91740

(1) date:
(2) place:

2. Manner of service (check proper box):

a. [Z]

b. [ ]

Personal service. By personally delivering copies. (CCF 415.10)

Substituted service on corporation, unincorporated association (including partnership), or pubiic entity. By
leaving, during usual office hours, copies in the office of the person served with the person who apparently was in
charge and thereafter malling (by first-class mall, postage prepaid) copies to the person served at {he place where the
copies were left. (CCP 415.20(a))

0022?0
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c. Substituted service on natural person, miner, conservatee, or candidate. By leaving coples at the dwelling
hgo&‘se, usual place of abode, or usual place of business of the person seived In the presence of a competent member
ofthe-household-orapersenapparentiy-in-charge-oHhe-office-or-place-of business; atieast-18-yea aucauc.w1|uwa§

- informed of the general nature of the papers, and thereafter mailing 6bg firsk-class n’lail, postage prepaié) copies fo the
person served al the place where the coples were left. (CCP 415.20(b)) (Aftach separafe declaration or affidavit
stating acts relied on to establish reasonable diligence in first attempting personal service.)

d. [ 1 Mail and acknowledgment service. By malfing (by first-class mail or airmail, postage prepaid) coples to the person
served, together with two copies of the form of notice and acknowledgment and a return envelope, postage prepaid,
addressed to the sender. (CCP 415.30) {Attach completed acknowledgment of receipt,)

e. [ ] cerified or reglstered mail service. By mailing to an address outside California (by first-class mail, postage prepaid,
requiring a retum receipt) copies to the person served. (CCP 41540} (Attach signed return receipt or other
evidence of actual delivery to the person served.)

. [__1 other (specify code section):

[ Additional page is attached.
3. The "Notice to the Person Served” was completed as follows:

a. as an individual judgment deblor,

b. ] as the person sued under the fictitious name of (specify):

c. [_1 on behalf of (specify):
under: ] cCP 416.10 (corporation) [_1 ccP 416.60 (minor) L1 other:

CCP 416.20 {defunct corporation) L1 cepatero (conservatee)
CCP 416.40 (association or partnership) [ ccp 416.90 (individualy

4. At the time of service | was at least 18 years of age and not a party fo this action.
5. Fee for service! §
6. Person serving:

a, California sheriff, marshal, or constable, . 1. Name, address and telephone number and, if applicable,
b. Registered California process server, county of registration and number:
c. Employee or independent contractor of a registered Jorge Rivera (Reg# 4690 Los Angeles County)
California process server. 52 Second Street, 3rd Floor
d. [::] Not a registered California process server. San Francisco, California 94105
e. Exempt from registrafion under Bus. & Prof. Code 415) 546-6000
22350(b). (415)
| declare under penally of perjury under the laws of the (For California sheriff, marshal, or constable use only)

State of California that the foregoing is true and correcl.

| certify that the foregoing is true and correct.

Date: 07/27/18 Dale:

4

P M b

[E3-110}

(SIGNATURE) (SIGNATURE)

002260
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Pag'e 27 of 34

T

L+YTORNEY QR PARTY YWATHOUY ATTORNEY {Ne' of Akiress), TELEPHONE HO.' FOR CQURT (USEONLY
L Mark J, Linderman (State Bh. .do, 144685) mlinderman  415-956-26... :
Joshua M, Deitz (State Bar No. 267454) jdcitz@rjo.corn 415-956-2828
311 California Streel San Francisco, California 94104 .
arvorney For vamg Cheyenne Nalder, James Nalder R Superlor Gourt of Calfornia
NANE OF COURT: Superior Ceurl of California, County of Los Ang‘Tég EHVED ' Counly of Los Angales
svreer aooress: 400 Civie Center Plaza - .
MAILING ADDRESS: JUL 1 320 8 JUL 1 7 2018
cirvanp nrcooe: Pomona 91766 oS A ) ,
oranciivave: Pomona Courthouse EAST DIS'TF?[QT“" R. Ca“%mce’/ Clerk
PLAINTIFF: James Naldor, individually and as Guardian ad Litem for | B Dapuly
: Cheyenne Na der CMoreno
DEFX:DANT Gary Lewis
AAQ ) CASE NUMBER
APPLICATION FOR ENTRY OF JUDGMENT ON SISTER-STATE JUDGWMENT KS021378
[ AND ISSUANGE OF WRIT OF EXECUTION OR OTHER ENFORCEMENT
[} AND ORDER FOR {SSUANCE OF WRIT OR OTHER ENFORCEMENT
Judgment credltor applies for entry of a judgment based upon a sister-state judgment as foilows:
' BY FAX

.. Judgment creditor (name and address}).

James Nalder, individually and as Guardian ad Litem for Cheyenne Nalder

5037 Sparkling Sky Avenue
Las Vegaq Nc\'ada 89130

.
Lo NP Iyt g Gary l owic
YY LY

002261
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b. (Y] Anindividual (les! known residence address): 733 S, Minncsota Ave, Glendora, CA 91740

c [CJa éorporation of {specify place of incorporalion):
{1){__] Foreign corporation
™M qualified to do business In California
[ ] not qualified to do business in Galifornia
d. [] A partnership (specilfy principal place of business):
{1) [__] Foreign partnership which
has filed a statement under Corp C 15700
has not filed a stalerent under Corp C 15700

3 a. Sisterstate (name); Nevada

b. Sister-state court (name and /ocauon) Cighth Judicial District Court, Clark County, Nevada

200 Lewis Ave, Las Vegas, NV. 89155
¢. Judgrment entered in sister state on (date): June 2, 2008

4. An authenticated copy of the sister-state ﬁmgment Is attached to this application. Include acerued interest on the

sister-state judgment in the California judgment ({jlem &c),
a. Annual inferest rate allowed by sister state (specify):  6.5%

b. Law of sister stale establishing interest rate (specify): NRS [7.130

5. a. Amount remaining unpaid on sister-state Judgment; .o o nine R . § 3,485,000
b. Amount of filing fee for the applICalion: ............rv.cessssseriernes e et s 435
c. Accrued interest on sister-state judgment .. s 2,174,998.52
d. Amount of judgment to be entered ({olaf of 53 b and c) rerrriemememmnns § 2,660,433.52

{ {Gontinued on reverse}

Fosoprorndly o 'APPLICATION FOR ENTRY OF JUDGMENT ON
o iy - 1088 W S8V ERBTATE JUDGHENT

14:29:38 2018-07-17

CCP 1710,15,
71020

002261
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Case: 13—;7441, 01/29/2019, ID: 11171327, DkiEntry: 52, Page 28 of 34

SHORT TITLE: Nalder v. Lewis " CASE NUMBER:
: KS021378

6.1 Judgment creditor also applies for issuanice ofa writ of execution or enforcement by other means before service of notice *

of eniry of judgment as foliows:
a, [__] Under CCP 1710.45(b).

" b ] A court order is requested under CCP 1710.45(c). Facts showing that Qreal or irreparable injury will result to
judgment creditor if issuance of the writ or enforcement by other means is delayed are set forth as follows:

002262

[ continued in atlachment 6b.

7. An action In this state on the sister—s\até.judgment is not barred by the statute of limitations.
8. { am informed and believe that no stay of enforcement of the sister—state judgment is now in effect in the sister state,

8. No action Is pending and no judgment has previously been entered in any proceeding in Cafifornia based upon lhe sister-state
Jjudgment. -

| declare under penally of perjury under the laws of the State of California that the foregolng is true and correct except as lo those
matters which are stated to be upon information and belief, and as to those matters | belleve them to be frue.

Date: 7/}7 /IQ

e JOShua M. Deitz 4
. (TYPE OR PRINT NAME) ) (SIG Rﬂﬁéﬁ@vr CREDITOR OR ATTORNEY)
EJ-105(Rev. Juy 1,1983]  ApPPI JCATION FOR ENTRY OF JUDGMENT ON SISTER-STATE JUDGMENT , . Page o

002262
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Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 28 of 34

EXHIBIT A

002263
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Case: 13-17441, 01/29/2019, ID: 11171327, DkiEntry: 52, Page 30 of 34

..——..___________~___TI

002264

A g an” . -
® ORIGINAL @ @\
T
! 1JUDG F‘I - k 0 '
DAVID F, SAMPSON, ESQ., hug 26
2 |Nevada Bar #6811 . o0 gy '8
3 | THOMAS CHRISTENSEN, ESQ,, &2 /‘\
Nevada Bar #2326 agret LN —
41000 8. Valley View Blvd. T ey
s Las Vegas, Nevada 89107
(702) 870-1000
6 | Attorney for Plaintiff,
JAMES NALDER As Guardian Ad
7 1¥jitem for minor, CHEYENNE NALDER
g DISTRICT COURT
CLARK COUNTY, NEVADA
9 |TAMES NALDER, individually )
and as Guardian ad Litem for )
10 I CHEYENNE NALDER, a minor. )
1 )
Plaintiffs, )
12 )
vs. ) CASENO: A549111
13 ) DEPT.NO: VI
14 | GARY LEWIS, and DOES | )
through V, inclusive ROES I )
15 | throughV )
16 )
Defendants. )
1 )
18 NOTICE OF ENTRY OF JUDGMENT
" PLEASE TAKE NOTICE that a Judgment against Defendant, GARY LEWIS, was
20 | entered in the above-entitled matter on June 2, 2008, A copy of said Judgment is attached
% 21 |hereto.
=
Eni DATED this day of June, 2008.
%
3 5 F CHRISTENSEN LAW OFFICES, LLC
g =2'0 By: Vﬁ>f§2$F
S 5 ¥~ SAVID K SAWFSON, E5Q
X } )
= Nevada Bar #6811
THOMAS CHRISTENSEN, ESQ,
27 Nevada Bar #2326
1000 S. Valley View Blvd.
2 Las Vegas, Nevada 89107
Attorneys for Plaintiff

002264
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Case: 13-17441, 01/29/2019, ID: 11171327, DkiEntry: 52, Page 31 of 34

@ ®

002265

2
s CERTIFICATE OF SERVICE
4 Pursuant to NRCP 5(b), I cextify that I am an employee of CHRISTENSEN LAW
5
QOFFICES, LLC,, and that on this day of 2 2008, I served a copy of the
6
, foregoing NOTICE OF ENTRY OF JUDGMENT as follows:
8 .S. Mail—By depositing a true copy thereof in the U.S. mail, first class
9 ostage prepaid and addressed as listed below; and/or
10
U Facsimile—By facsirnile transmission pursnant to EDCR 7.26 to the facsimile
1 number(s) shown below and in the confirmation sheet filed herewith. Consent to
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by
T4 3 v T 3 Eye) 0 v - YIS
facsimile transmission is made in writing and sent to the sender via facsimile within
13 24 hours of receipt of this Certificate of Service; and/or
‘w0
14 ©
[J Hand Delivery—By hand-delivery to the addresses listed below. N
i5 o
) o
16 Gary Lewis
5049 Spencer St. #D
17 Las Vegas, NV 89119
18
19
OFFICES, LLC
20
21
22
23
24
25
26

27

28

£
E

002265
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Case: 13-17441, 01/29/2019, ID: 11171327, DkitEniry: 52, Page 32 of 34

JMT \
THOMAS CHRISTENSEN, ESQ.,, '
Nevada Bar #2326 CLERK OF THE COURT

DAVID F, SAMPSON, ESQ., . )
Nevada Bar #6811 Jin 3 152 PH'08
1000 8. Valley View Blvd.

Las Vegas, Nevada 89107 SIS

(702) 870-1000 F ﬂ LL D .
Attorney for Plaintiff]

DISTRICT COQURT
CLARK COUNTY, NEVADA

JTAMES NALDER,
as Guardian ad Litem for
CHEYENNE NALDER, a minor.

 Plaintiffs,

0022?6

|

17

18

19

20

2]

22

23

24

25

26

27

28

CASENO: A549111
DEPT. NO: VI

V8.

GARY LEWIS, and DOES I
through V, inclusive

Defendants.

~ , N s N s , , ,

-

JUDGMENT
In this action the Defendant, GARY LEWIS, having been regularly served with the
Summons and having failed to appear and answer the Plaintiff's complaint filed herein, the
legal time for answering having expired, and no answer or demurrer having been filed, the
Default of said Defendant, GARY LEWIS, in the premises, having been duly entered according
to law; upon application of said Plaintiff, Judgment is hereby entered against said Defendant as

follows:

002266
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the

Case: 13-17441, 01/29/2019, ID: 11171327, DktEntry: 52, Page 33 of 34

sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,444.63 in

002267

3
pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, 2007,
4 -
5 unti] paid in full. ' :
2 Que
6 DATED THIS ___day of 318y, 2008.
7
s el
5 DISTRICT JUDGE
10 '
13
12
Submitted by:
1B CHRISTENSEN LAW OFFICES, LLC.
14 . .
p BY:
' DAMON
. Nevad 811
1000 S. Valley View
18 Las Vegas, Nevada 89107
9 Attorney for Plaintiff
20
21
‘n
23
24
25
26
27 """-v!.ﬂ-‘
28
2
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Case: 13-17441, 01/29/2019, ID: 11171327, DkitEntry: 52, Page 34 of 34

892200

. % CERTIFIED E&P"\’mé“;\
DOCUMENTATTAGHED IS A
THUE AND.CORRECT COPY
; OF THE ORIGINAL ON FILE:
: [N /7' ‘.-.?j, féfﬂlmm; . (

KOF THE GOURT  2- 35 - 201D

T GLER

T, ot E -

MATE
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10
11
12
13
14
15
16

17

18
19
20
21
22
23
24
25
26
27
28

JOIN (CIV)

[David A. Stephens, Esq.

Nevada Bar No. 00902
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CASE NO.: 07A549111
DEPT NO.: XX
Consolidated with A-18-772220-C

CHEYENNE NALDER,

Plaintiff,
Vs.

)

)

)

)

)

)

GARY LEWIS and DOES I through V, )
inclusive, )
’ )

)

)

)

)

)

Defendants.

AND OTHER RELATED CLAIMS.

JOINDER IN MOTION FOR RECONSIDERATION OF ORDERS
SIGNED 2/11/2019, MOTION FOR HEARING, AND
MOTION FOR RELIEF FROM ORDERS

Date: April 10, 2019
Time: 8:30 am.

Plaintiff Cheyenne Nalder, through her attorneys, Stephens and Bywater, P.C., hereby joins
in the Motion for Reconsideration of Orders Signed 2/11/2019, Motion for Hearing, and Motion for
Relief from Orders.

Dated this L3 day of March 2019. .

David A. Stéphens, Esq.
Nevada Bar No. 00902
Stephens & Bywater, P.C.
3636 N. Rancho Drive

Las Vegas, NV 89130
Attorney for Plaintiff

002270
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF MAILING

I hereby certify that service of this JOINDER IN MOTION FOR RECONSIDERATION
OF ORDERS SIGNED 2/11/2019, }ViOTION FOR HEARING, AND MOTION FOR RELIEF
FROM ORDERS was made thié‘*\g‘;xd%/ of March, 2019, by depositing a copy thereof in the U.S.

Malil, first class postage prepaid, addressed to:

Thomas F. Christensen, Esq.
Christensen Law Offices
1000 S. Valley View Blvd.
Las Vegas, NV 89109

Matthew J. Douglas, Esq.
1117 S. Rancho Drive
Las Vegas, NV 89102

E. Breen Arntz, Esq.
4454 Mountain Vista, #E
Las Vegas, NV 89120

Vs

&)ZR/’ Ny,

An"Employee of Ste})ﬁéné & Bywater, P.C.

002271
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed 002272

3/19/2019 11:11 AM
Steven D. Grierson

'~ CLERK OF THE COU
JOIN (CIV) Cﬁ.‘u—f‘ﬁ“"

David A. Stephens, Esq.

Nevada Bar No. 00902
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyennie Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, CASE NO.: 07A549111
DEPT NO.: XX
Plaintiff,
Consolidated with A-18-772220-C

VS.

inclusive,

Defendants.

)

)

)

)

)

. |
GARY LEWIS and DOES I through V, )
)

)

)

;

AND OTHER RELATED CLAIMS. )
)

JOINDER IN MOTION FOR RECONSIDERATION OF ORDERS
SIGNED 2/11/2019, MOTION FOR HEARING, AND
MOTION FOR RELIEF FROM ORDERS

Date: April 10, 2019
Time: 8:30 a.m.

Plaintiff Cheyenne Nalder, through her attorneys, Stephens and Bywater, P.C., hereby joins
in the Motion for Reconsideration of Orders Signed 2/11/2019, Motion for Hearing, and Motion for
Relief from Orders.

Dated this A day of March 2019. _

David A. Stéphens, Esq.
Nevada Bar No. 00902
Stephens & Bywater, P.C.
3636 N. Rancho Drive

Las Vegas, NV 89130
Attorney for Plaintiff

002272
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CERTIFICATE OF MAILING
I hereby certity that service of this JOINDER IN MOTION FOR RECONSIDERATION
OF ORDERS SIGNED 2/11/2019, MOTION FOR HEARING, AND MOTION FOR RELIEF
FROM ORDERS was made thiﬁ'_{*day of March, 2019, by depositing a copy thereof in the U.S.

Mail, first class postage prepaid, addressed to:

Thomas F. Christensen, Esq. E. Breen Arntz, Esq.
Christensen Law Offices 4454 Mountain Vista, #E
1000 S. Valley View Blvd. Las Vegas, NV 89120

Las Vegas, NV 89109

Matthew J. Douglas, Esq.
1117 S. Rancho Drive
Las Vegas, NV 89102

o0, \’/"'. ,,‘,‘,‘-l',-” oA ' .
'/ ) NI
An‘Employee of Stephens & Bywater, P.C.
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Electronically Filed 002274
4/4/2019 5:57 PM

Steven D. Grierson

RPLY CLERK OF THE CcoU
Thomas Christensen, Esq. W_ ﬁ-\-&m—/

Nevada Bar No. 2326

1000 S. Valley View Blvd.

Las Vegas, Nevada 89107

T: (702) 870-1000

F: (702) 870-6152
courtnotices@injuryhelpnow.com
Attorney for Third Party Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA
JAMES NALDER,
Plaintiff,
CASE NO: 07A549111
VS. DEPT. NO: XX

GARY LEWIS and DOES I through V,
inclusive (consolidated with 18-772220)

Defendants,

<

REPLY IN SUPPORT OF MOTION FOR N

UNITED AUTOMOBILE INSURANCE RECONSIDERATION, MOTION FOR S

COMPANY, HEARING AND MOTION FOR RELIEF ©
Intervenor. FROM ORDER AND REPLY IN SUPPORT

OF MOTION FOR RECONSIDERATION
OF ORDERS SIGNED 2/11/19, MOTION
FOR HEARING AND MOTION FOR
RELIEF FROM ORDERS

GARY LEWIS,
Third Party Plaintiff,
Vs.

UNITED AUTOMOBILE INSURANCE
COMPANY, And DOES I through V,
Third Party Defendants.

Third party Plaintiff, Gary Lewis, by and through his counsel, Thomas Christensen, Esq.,

hereby presents this Reply in support of Motion for Reconsideration, Motion for Hearing and

Case Number: 07A549111 002274
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Motion for Relief from Order and this Reply in Support of Motion for Reconsideration of Orders
signed 2/11/19, Motion for Hearing and Motion for Relief from Orders. UAIC continues to
confuse issues and misstate the facts and the law in an effort to gain advantage over its insured,
Gary Lewis. UAIC opposes the Motions for Reconsideration on only four grounds, each of
which is not based in fact or law. UAIC admits, contrary to its statement, (1) that the Court ruled
on its motion prior to any opposition or hearing in the case. This is, by definition, “ex-parte” and
an appalling breach of the constitutional protection of Due Process. Contrary to UAIC’s basis for
its objection number (2), the only thing tentatively stayed at the January 9, 2019 hearing was the
Court’s ruling on UAIC’s motion to dismiss claim one of Plaintiff’s complaint. The Court
specifically stated that ruling on striking the settlement agreement was still to be heard on
January 23, 2019, along with the other motions set for January 23, 2019, which included Nalder’s
motion for summary judgment against Lewis on claim one. In addition, the Court stated, on the
record, it was going to look at the Dangberg case again, as it related to UAIC, seeing as how
UAIC is in the case as an intervenor. Further proof, not that further proof is required, is that the
Court didn’t stay the action until a January 22, 2019 minute order rendered (without a hearing),
delivered to counsel when they all appeared ready for oral argument on the various motions. If
the case was “conclusively” stayed on January 9th, 2019, why did all counsel appear for a hearing
and what was the purpose of the Court’s January 22, 2019 minute order?

Lewis does not take “umbrage” with this appalling procedure by the Court, as is alleged by
UAIC, but instead is “OUTRAGED.” Lewis agrees with UAIC’s objection (3), ground that it is
immaterial when any stay was made by the Court, but this fact has the opposite result. The
parties always have the ability to settle cases, even when a stay is in place. This is obvious from

the Supreme Court Settlement program to common sense principles of judicial administration.
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The only reason this Court can’t see this clearly in this case is because the Court continues to
cling to the improper ruling allowing intervention by UAIC, which is a complete stranger to the
action between Nalder and Lewis. The Court should not continue to force litigants, who have
long settled their dispute, to engage in litigation and incur fees and costs at the request of a
non-party insurance company that breached its contract. Finally, UAIC has no standing but
certainly Gary Lewis has standing even in his capacity as third party plaintiff. UAIC’s basis
number (4) prevents UAIC’s motion because it is UAIC who does not have standing to force
these two litigants to continue to incur fees and costs at no expense to UAIC. UAIC’s lack of
standing is yet another reason for the Court to void its erroneous appalling order. These four
grounds, while insufficient to justify the order standing, do controvert the main factual and legal
support of the order. Therefore, the order must be voided. Because UAIC’s four points do not
justify the order and UAIC did not contest the other points made by Lewis, the order must be
voided and the judgment must be reinstated and stand.

As to UAIC’s other opposition, it admits the Court did not enter a proper order that reflects
the ruling denying UAIC’s motion for relief from the amended judgment. In addition, UAIC
admits that no findings of fact and conclusions of law supporting the court’s decision were placed
in the order. Instead, UAIC now refers to the transcript, which is also devoid of supporting basis
in law and fact. Finally, UAIC sets up the straw man that these actions are substantially related to
the Ninth Circuit Appeal. As is clearly explained below, that is simply not the issue. Of course
the matters are substantially related. The parties have always admitted the relationship. That is
not news. What the Court has mistakenly concluded is that the issue before the Supreme court is
the same issue in these cases. That is not true. UAIC did not contest, in its lengthy brief, that the

Supreme Court is not deciding whether Nalder can bring an action on the judgment under

002276
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Mandelbaum. The Supreme Court is deciding the legal issue of whether a claim against an
insurer can continue if the underlying judgment has not been renewed pursuant to NRS 17.214
the renewal statute. The Mandelbaum analysis on appeal has to do with the case against UAIC,
not an action on the judgment against Lewis. This distinction must be acknowledged by the
Court so that the Court can make the correct rulings in reconsidering.
I. FACTS
The Court is well aware of the factual posture of this case, but has adopted some inaccurate

facts put forth by UAIC. Because UAIC wants the court to continue with its slanted view of the
facts in this case, UAIC does not contest any individual fact, but instead claims the facts cited to
the record recitation is somehow slanted because the truth does not line up with UAIC’s previous
pronouncements which have been adopted by the Court. The most important fact for this motion
is what issue is and, more importantly, is not before the Nevada Supreme Court. UAIC contested
the following paragraphs regarding the question before the Supreme Court. The Nevada Supreme
Court is NOT deciding if the judgment is expired as UAIC claims. Rather, it is deciding a very
narrow question of law regarding just renewing a judgment statutorily pursuant to NRS 17.214:

In an action against an insurer for breach of the duty to

defend its insured, can the plaintiff continue to seek

consequential damages in the amount of a default judgment

obtained against the insured when the judgment against the

insured was not renewed and the time for doing so expired
while the action against the insurer was pending?

This is the way the question is phrased.
By definition of a certified question, the Nevada Supreme Court is answering only the
narrow question of law as set forth in the above question, as phrased by the certifying court,

which is the Ninth Circuit Court of Appeals. It is obvious that the Nevada Supreme Court is not
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ruling on the factual question of whether or not the time for renewal has passed; instead, that is
assumed in the hypothetical question. It is also obvious that the question does not even address
the timing of an action on the judgment. And, certainly the certified question does not say
anything about an “expired judgment” or “void judgment” as UAIC would have the Court
believe. The factual assumption in the question is that the time for filing a renewal has passed.
The Ninth Circuit made that factual assumption in phrasing the question. The trial court, where
issues of fact are necessarily decided, like the Federal District Court on remand, or this court,
which has jurisdiction over the parties to the judgment, will ultimately have to determine the
factual basis of this question.

The question presented in this case is whether a party can bring an action on a judgment if
there are applicable tolling statutes that toll the statute of limitations. This is not a renewal of
the judgment. An action on a judgment results in a new judgment, not a renewed judgment.

The issue in this case is not being dealt with in the certified question.

The certified question came about after UAIC’s argument to the Ninth Circuit that Nalder

should have taken action to renew the judgment during the pendency of the appeal. Nalder then
took action through new counsel, David A. Stephens, to obtain a new judgment during the appeal.
Nalder did this at UAIC’s suggestion, in an abundance of caution. Now, UAIC has been allowed
to improperly intervene and get this Court to forstall entry of the new judgment so that its own
position that “Nalder did nothing to preserve the action” can be used against the insured, Lewis,
and Nalder. This would be to the benefit UAIC. This action, by definition, is a new breach of the
covenant of good faith and fair dealing. It is also a breach of the principle of claim preclusion.
Also, Attached to the motion as Exhibit 2 was the transcript from the January 9, 2019 hearing.

This was the only hearing that has been held in this case. The transcript clearly demonstrates that
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this court did not completely stay this action, even orally, on the 9th of January, 2019. The Court
specifically says, regarding issues surrounding the settlement agreement of Nalder and Lewis,
that the Court will deal with that at the January 23, 2019 hearing. The Offer of Judgment was
made on January 11, 2019. It was accepted, filed and judgment entered on January 22, 2019.
The Court then issued a minute order to stay the cases and vacate the January 23, 2019 hearing.
This Order was not reduced to a written, enforceable order until February 11, 2019. It was not

served on the parties until February 15, 2019.

I11. ISSUES PRESENTED

Can this Court, or any Court, rule on an ex-parte motion denying the parties the opportunity to
be heard and void a judgment entered by the clerk, without having issued an order staying the
proceedings.

IV. ARGUMENT

Nalder served an Offer of Judgment on Lewis on January 11, 2019. This offer was accepted
and judgment was entered by the Court Clerk pursuant to NRCP 68 on January 22, 2019. The
only written order staying anything in these consolidated cases was not signed until February 11,
2019 and it was thereafter served on February 15, 2019. The Court’s ex-parte ruling on February
14, 2019, that the judgment was void because the case was stayed at the time judgment was
entered is clearly erroneous and void. This type of error allows for relief pursuant to NRCP 60.
Until a written order is entered, the case could not have been stayed. The Nevada Supreme

Court has stated, “Consequently, we hold that dispositional court orders that are not
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administrative in nature, but deal with the procedural posture or merits of the underlying

controversy, must be written, signed, and filed before they become effective. State, Div. Child

Fam. Servs. v. Dist. Ct., 120 Nev. 445, 92 P.3d 1239 (Nev. 2004). The reasons for that are many.

“Prior to the entry of a final judgment, the district court remains free to reconsider and issue a

written judgment different from its oral pronouncement.” Rust v. Clark County School Dist., 747

P. 2d 1380 - Nev: Supreme Court 1987 citing Tener v. Babcock, 97 Nev. 369, 632 P.2d 1140

(1981); Lagrange Constr. v. Del E. Webb Corp., 83 Nev. 524, 435 P.2d 515 (1967); See also Rae

v. All American Life & Cas. Co., 95 Nev. 920, 605 P.2d 196 (1979).

Even if the case was stayed, which it clearly was not, the parties can still settle and resolve the

case during a stay. In fact, third party plaintiff Lewis and third party Defendant Tindall resolved

and dismissed their claims during this same time frame. The case, Westside Chtr. Serv. v. Gray

Line Tours, 99 Nev. 456 (Nev. 1983), which has been cited by UAIC as authority for interfering

with the parties settlement of the claims, is totally inapplicable to this situation. That case

involved administrative action while a prior written judgment had been entered by a reviewing

court and that judgment was on appeal to the Nevada Supreme Court.

/1

11

11

/1
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V. CONCLUSION

The Court must vacate its order and reinstate the judgment reached by the parties, or in the

alternative, vacate its order, allow for briefing and set a hearing to provide an opportunity to be

heard. The Court should also give appropriate relief from the orders signed 2/11/19.

DATED this _4Th day of April | 2019. 2: ,

THOMAS F. CHRISTENSEN, ESQ.
Nevada Bar 2326

CHRISTENSEN LAW OFFICES

1000 S. Valley View Blvd.

Las Vegas, NV 89107

T: 702-870-1000
courtnotices@injuryhelpnow.com

Attorney for third party plaintiff Gary Lewis
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Pursuant to NRCP 5(b), I certify that I am an employee of CHRISTENSEN LAW
OFFICES, LLC and that on this 4ih day of Ap—riI’ 2019, I served a copy of the foregoing
MOTION FOR RECONSIDERATION, MOTION FOR HEARING AND MOTION FOR
RELIEF FROM ORDER AND REPLY IN SUPPORT OF MOTION FOR
RECONSIDERATION OF ORDERS SIGNED 2/11/19, MOTION FOR HEARING AND

MOTION FOR RELIEF FROM ORDERS as follows:

o U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below; and/or

XX E-Served through the Court’s e-service system.

E. BREEN ARNTZ, ESQ.
Nevada Bar No. 3853

5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
T: (702) 384-8000

F: (702) 446-8164
breen@breen.com

David A. Stephens, Esq.
Stephens, Gourley & Bywater
3636 North Rancho Drive
Las Vegas, NV 89130
dstephens@sgblawfirm.com

Matthew Douglas, Esq.
Atkin Winner & Sherrod
1117 South Rancho Drive
Las Vegas, NV 89102
mdouglas@awslawyers.com

An employee of CHRISTENSEN LAW OFFICES, LLC.
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07A549111 DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Auto COURT MINUTES April 10, 2019
07A549111 James Nalder

VS

Gary Lewis
April 10, 2019 08:30 AM  All Pending Motions
HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 12A

COURT CLERK: Skinner, Linda
RECORDER: Calvillo, Angie

REPORTER:

PARTIES PRESENT:

David Allen Stephens Attorney for Plaintiff

Matthew J Douglas Attorney for Intervenor, Third Party

Defendant

JOURNAL ENTRIES

THIRD PARTY PLAINTIFF'S MOTION FOR RECONSIDERATION OF ORDERS SIGNED 2/11/19,
MOTION FOR HEARING AND MOTION FOR RELIEF FROM ORDERS...THIRD PARTY PLAINTIFF'S
MOTION FOR RECONSIDERATION, MOTION FOR HEARING AND MOTION FOR RELIEF FROM
ORDER...PLAINTIFF'S JOINDER IN MOTION FOR RECONSIDERATION OF ORDERS SIGNED
2/11/12019, MOTION FOR HEARING, AND MOTION FOR RELIEF FROM ORDERS

Also present, Thomas Christensen, representing Third Party Plaintiff.

Arguments by Mr. Christensen in support of his position. Statements by Mr. Stephens and Mr. Douglas.
Following, COURT ORDERED, all Motions are DENIED. Colloquy as to the Supreme Court decision.
Following, COURT ORDERED, status check date of 10/23 is MOVED UP to the end of August.

8/28/19 10:30 AM STATUS CHECK: SUPREME COURT DECISION
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JAMES NALDER,
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GARY LEWIS,
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DISTRICT COURT JUDGE
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Las Vegas, Nevada, Wednesday, April 10, 2019

[Case called at 8:58 a.m.]

THE COURT: All right. James Nalder versus Gary Lewis,
Case Number 07 -- oh, excuse me -- A5 -- thrown off here. A549111.
Counsel, please note your appearances for the record.

MR. CHRISTENSEN: Tom Christensen for Third Party
Plaintiff, Gary Lewis.

MR. STEPHENS: David Stephens, Plaintiff James Nalder.

THE COURT: Okay.

MR. DOUGLAS: Matthew Douglas for Defendant, United
Auto.

THE COURT: All right. We're here on Third Party Plaintiff’s
Motion for Reconsideration of Orders Signed on 2/11/19. And Third
Party Plaintiff's Motion for Reconsideration, Motion for Hearing, Motion
for Relief from Order. And Plaintiff's Joinder.

So | got in the motions, got in the Oppositions, got the Reply.
Let’s see, this is essentially -- looks like your ballgame, Mr. Christensen,
| mean, do you -- what else would you like to add to the record at this
point in time?

MR. CHRISTENSEN: | don’t have anything thing to add. |
would be interested in responding to any questions that the Court might
have. | think we fully briefed the issues.

THE COURT: No, | -- | mean, the paperwork is very good,

both sides, with substantial exhibits that | do appreciate. But -- | mean, |
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don’t have any particular questions, Mr. Christensen. Let me tell you
where I'm sort of looking at in terms of the motions. As -- you know, my
general perspective is | Stayed the proceedings as it related to the
Motions for Summary Judgment, Motion to Dismiss, and as to -- and
made clear that we weren’t going to move forward with any separate
settlement, pending either -- the end of the Stay in the case.

When I've learned that you had moved through Rule 68 to --
and had gone through the Clerk’s office or you -- not you -- | guess the --
| apologize. Although the lady’s motions and everything keep getting
filed in this, Mr. Christensen, it’s often hard to tell who you actually
represent on this.

But | mean, when | found that through 68, there had been a
judgment entered, essentially | acted, both | think appropriately under
60(b), but also my ability to ensure that substantial justice is in the case
to essentially go back and void, | guess you’d say, the Clerk’s entry of
the judgment and put us back to where we were at the time that we had
the last hearing on this matter. So I'm generally comfortable with that at
this point in time.

| have gone back, I've looked at the -- | know you feel that we
shouldn’t be holding things up for the Supreme Court to consider the
certified question. | do think it is relevant in terms of how this Court
would potentially resolve a number of the issues that | anticipate coming
up in this case, so | don’t have an issue with that.

| guess the biggest concern | have is how long it's been up at

the Supreme Court. And | went back and looked and apparently the

Page 3

002286

002286

002286



182200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

question was certified and accepted up there January of 2018. So |
have some concerns about how long the Supreme Court may take, so |
do think it is important to move the litigation on below here. So | am
looking at the question of how long | want to let the Stay stay in place.

But at the moment I'm generally comfortable with what I've
done so far. So that’s where I'm starting out today so I'll be glad to hear
further from you.

MR. CHRISTENSEN: And that -- even though the action that
you took, setting aside the settlement between the real parties in interest
was done ex parte, you're okay with that?

THE COURT: I'm generally okay with that because what |
wanted to do was to put us back. | think | was fairly clear because the
stipulation for a judgment was presented to me and | said that | wasn’t
going to sign it for specific reasons that | had Stayed consideration of
issues here pending the Supreme Court’s decision relating to the
certified question.

And so yeah, | essentially acted, in my opinion, to put us back
to where | thought | clearly had indicated | wanted us to be.

MR. CHRISTENSEN: Okay. Well then the only other -- well,
you know, we respectfully disagree with that --

THE COURT: Yeah. And Mr. Christensen, I've read --

MR. CHRISTENSEN: And --

THE COURT: -- your paperwork and | have no issues -- |
mean, your points were well taken, don’t get me wrong. | mean, we got

to -- but | feel very comfortable in terms of what I've done and so that’'s
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where I'm leaning at this point in time, at the end of this today.

MR. CHRISTENSEN: Right. And | understand that and |
accept that. | just want to make it clear on the record that that is directly
beneficial to UAIC because any delays here is what they are interested
in doing, preventing you from doing your judicial duties in ruling on this
issue. And from my perspective with -- regarding to representing Gary
Lewis as the Third Party Plaintiff against UAIC, all he wants is a ruling
one way or the other --

THE COURT: And | appreciate that.

MR. CHRISTENSEN: -- as opposed to a, I'm not going to rule
because he believes this is the proper court to make those rulings, not
the Supreme Court. Nor does he believe that the Supreme Court is
ruling on this issue that’s before this court. So by delaying it, you're just
supporting UAIC’s oppression against their insured, Gary Lewis.

But -- and having said that, at the very least -- so I'm not going
to argue against going forward, although | don’t agree with it, but --

THE COURT: No, | appreciate that.

MR. CHRISTENSEN: -- that’s fine. But at the very least then,
UAIC -- this action by UAIC, setting aside the offer of judgment
settlement that occurred here is the same as rejecting the offer of
judgment. And so for two reasons, UAIC should be held liable -- if this
all plays out as | expect it will and that is Nalder will end up with a
judgment against Gary Lewis -- enforceable judgment against Gary
Lewis, more than the amount that they could have had with regard to the

settlement and more than they could have had with regard to the settle --
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the previous settlement the Court has refused to sign at the request of
UAIC, again.

And so all of those fees that are incurred on both sides of this
litigation, that’s Nalder and Lewis, are going to be UAIC’s responsibility,
both through the offer of judgment process, from the offer of judgment
that Nalder has given, and also because of the improper intervention,
which, you know, it's now a Writ --

THE COURT: No, | --

MR. CHRISTENSEN: -- and the Supreme Court has
requested a response from UAIC.

THE COURT: Nope, | saw that.

MR. CHRISTENSEN: And so when that comes down, as |
expect it will in our favor and UAIC will no longer be intervening and their
intervention will have been improper, under the intervention statute,
they’re responsible for all the fees that they cost.

THE COURT: And | think you've got a very -- | mean --

MR. CHRISTENSEN: Okay.

THE COURT: -- Mr. Christensen, | think you got a very -- |
mean --

MR. CHRISTENSEN: That's okay.

THE COURT: -- I'll be frank, you know, | think UAIC was
idiotic in not just simply paying -- you know, doing what they should have
done 11 years ago. It certainly would have been much cheaper for
UAIC 11 years ago than what it’s looking at now.

MR. CHRISTENSEN: Okay.
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THE COURT: No, I think you’ve got --

MR. CHRISTENSEN: Okay.

THE COURT: -- very good -- I'm not ruling on that today.

MR. CHRISTENSEN: Okay.

THE COURT: Obviously that’s not here today. But | think you
got a -- you know, if it plays out like you say we’ll see what happens with
the Writ. | saw the report and | -- and we've dis -- | know you don’t think
| was as clear as | should have been in reference to that but | mean, we
did discuss it at the last hearing. And | see your pointand | --on a
surface position | think, you know, you have a very good point.

| did, as | said, consider this to be a materially different
situation than those cases which, you know, precluded intervention after
entry of the judgment in view of the issues surrounding the continued
validity of the judgment, but -- you know -- so that’s why | reached my
decision in terms of the intervention.

You know, if I'm wrong on that then that sets a precedent for
everyone and I'll be the first one, Mr. Christensen, to admit that I'm
wrong. And you know | can be wrong as you know -- and | -- as we've
talked about the Kansas Supreme Court liquor by the drink decision,
which you got me the subsequent case law on. | don’t know if you
remember that about four years ago. Either you -- you may not --

MR. CHRISTENSEN: I'm old.

THE COURT: You're a -- but we had some case where
something came up where we were discussing the Kansas liquor by the

drink law versus the constitutional amendment and | remember the
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statute creating a redefinition of saloon and -- in terms of discussing the
argument and then you went back and | think right before you went on
your mission sent me a case law where the Supreme Court had struck
down the statute. So anyway.

No, in any case what I’'m saying is | see where you're coming
from and if -- you know, | think, you know, the insurance company -- |
think this is litigation, I’'m going to follow it. If you get -- if the intervention
comes back wrong, I'll be the first to admit it and we’ll move quick -- |
assure you | will move quickly in terms of dealing with it at that point in
time.

MR. CHRISTENSEN: Thank you, Your Honor.

THE COURT: All right. Do you want to add anything --

MR. STEPHENS: I just want to factually --

THE COURT: -- since you joined?

MR. STEPHENS: Yeah, | do. Factually | served an offer to
accept judgment on Mr. Arntz, who represents Mr. Lewis and that’s the
offer to accept -- just factually so it's clear who did that part but --

THE COURT: That was my understanding.

MR. STEPHENS: Right.

THE COURT: | mean, the -- that’s --

MR. STEPHENS: Yes.

THE COURT: -- probably a quarter of the insurance
company’s response to the motion.

MR. STEPHENS: Right. Anyway, | have nothing to add

beyond that. | just wanted to make that representation.
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MR. DOUGLAS: Just trying to make a record, Your Honor.

THE COURT: Okay. No, no, | mean, that’'s what everybody’s
doing. So | have no issue with that.

Do you want to add anything? I'm -- you're essentially winning
at this point in time --

MR. DOUGLAS: Yeah.

THE COURT: -- but if you want to --

MR. DOUGLAS: Well which motion --

THE COURT: If you want to put anything on the record I'll be
glad to --

MR. DOUGLAS: No, | would just obviously say | -- you know,
all the little exchange you and Mr. Christensen, | mean, all of those
issues are ifs, that's why --

THE COURT: I'm not ruling on them today.

MR. DOUGLAS: Right.

THE COURT: | think he’s got a -- | think he has good points
that I’'m ruling against today, but | mean, I'm not rule -- | think he’s got -- |
mean, | think, you know, you all -- you set yourself up in this mess a long
time ago and, you know, we’ll see how it plays out. I'm not -- so | think
you got -- that’s why | did let you intervene, | think you have your own
good points in this and we’ll see how that’s segregated from the other
cases, we’ll see how it plays out but.

MR. DOUGLAS: Thank you, Your Honor. That’s all | wanted
to make clear. | mean, both sides, that's why we have wise minds of the

Supreme Court that we have.
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THE COURT: Well, we'll see. We'll see if Mr. Christensen
agrees with their wise minds or | agree with them. We’'ll see at the end.

MR. DOUGLAS: The only thing | would say, Your Honor, |
don’t know -- that was -- | think we were mostly just discussing the
Motion to Reconsider your February 14" Order. There was also a
second Motion for Reconsideration filed. |-- so I'm assuming where
the -- so we’re all clear for the order --

MR. CHRISTENSEN: Yes.

MR. DOUGLAS: -- as we stand right now, Your Honor is
denying Third Party Plaintiffs Motion to Reconsider your February 14,
2019 Order, is that correct?

THE COURT: Right.

MR. DOUGLAS: And then there was a second motion filed
which wanted you to reconsider two orders signed February 11", so |
didn’t know where you were on that?

THE COURT: | was -- essentially I'm not reconsidering, so
I'm --

MR. DOUGLAS: Okay.

THE COURT: -- denying that.

MR. DOUGLAS: All right. So we’re denying both motions for
Reconsideration today?

THE COURT: Right.

MR. CHRISTENSEN: Just one --

THE COURT: You -- sure.

MR. CHRISTENSEN: -- housekeeping matter then because
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there was one aspect of the February 11" -- is that what we -- February
1112

MR. DOUGLAS: Yeah --

THE COURT: Okay.

MR. CHRISTENSEN: One aspect of that and that’s the denial
of the -- of UAIC’s Motion to Set Aside the Judgment in this case, the --
in the 2009 case. And basically they’'ve admitted that they failed to
include that in the order and that we should submit a separate order for
that. And so I'll submit that but --

MR. DOUGLAS: That’s fine with me. That’s what | was going
to say, Your Honor, | mean, the way it worked when | -- since they had
prevailed on that particular motion I'd assumed they had done an order.
| admitted from the joint -- the order that we hope would be joint. But if
you want to propose something and send it over | think we can just take
care of it --

MR. CHRISTENSEN: Okay.

MR. DOUGLAS: -- by subsequent order.

THE COURT: One -- you'll do that --

MR. CHRISTENSEN: Okay.

THE COURT: -- Mr. Christensen?

MR. CHRISTENSEN: Okay.

MR. DOUGLAS: Okay.

THE COURT: Okay.

MR. CHRISTENSEN: Thank you.

THE COURT: All right. Let me -- | -- do | have a status check
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on the Stay set yet? Anything?

MR. STEPHENS: | don’t believe so, Your Honor.

MR. CHRISTENSEN: Well --

THE CLERK: You have a status check --

MR. CHRISTENSEN: -- way in October.

MR. STEPHENS: Yes.

THE CLERK: -- on the Supreme Court decision.

THE COURT: On the Supreme Court decision.

MR. DOUGLAS: | thought we set one in October.

THE CLERK: It's October 23™.

MR. CHRISTENSEN: Yeah.

THE COURT: Yeah, | mean, -- like | said | went back and
looked at when this hit the Supreme Court. When did the -- when did
you all finish your briefing to the --

MR. DOUGLAS: February --

THE COURT: -- Supreme Court?

MR. DOUGLAS: January.

THE COURT: Of this year?

MR. DOUGLAS: Yes.

MR. CHRISTENSEN: January.

MR. DOUGLAS: There was --

THE COURT: | was going to say, the -- like | said, | looked
and this thing was certified January of 2018. So.

MR. DOUGLAS: There was a -- there were a number of

delays and then there was some additional briefing done because of the
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new case that came down in December. So | think we're now fully
briefed. It's been fully briefed for about two months.

THE COURT: The Supreme Court, that’s -- well let’s give
them nine months to do something with it. | looked at other cases with
certified questions and generally they got them out within a year. That’s
why I’'m sort of surprised that there wasn’t something here. So let’s
move this up to the end -- something in the end of August and we’ll take
a -- we’'ll talk about whether or not we think there’s going to be a
decision soon or --

MR. DOUGLAS: Okay.

THE COURT: -- what will happen then.

So | don't want --

MR. CHRISTENSEN: Well and --

THE COURT: | don’t want this to go on forever either.

MR. CHRISTENSEN: Well and obviously if they rule on the
Writs --

THE COURT: If they rule --

MR. CHRISTENSEN: -- then we’ll be back here for --

THE COURT: The Writ -- if you -- contact my office and we’ll
move forward -- we’ll consider it -- if they rule on the Writ, come -- you
know, I'll know. We'll be setting a hearing and we can discuss the issue
of the Stay at that hearing.

MR. CHRISTENSEN: Right.

THE COURT: But for right now, | don’t want to let this just --

MR. CHRISTENSEN: Right.
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THE COURT: -- devolve into nothingness --

MR. DOUGLAS: Sure.

THE COURT: -- because | -- it is an old case as you point --
you got your client’s interest and your client, obviously this has been an
albatross around his neck for a long, long time. And as | like to tell the
juries, there is no part of government that will touch on a more personal
basis than the justice department. So it's been touched for a long, long
time. Not the justice department, the -- you know, the third branch
judicial system. So he’s been touched a long, long time. So | don’t want
this to fall.

So we’ll setit for end of August. If we get a decision on the
Writ, we'll take a look at it -- we’ll have another hearing at that point and
take a look at the Stay at that point in time. All right?

MR. STEPHENS: Thank you, Your Honor.

MR. CHRISTENSEN: Thank you, Your Honor.

THE COURT: All right.

THE CLERK: August 28" at 10:30. And that’s -- will be the
Supreme Court decision --

THE COURT: Right.

THE CLERK: Okay.

THE COURT: That’s -- well yeah, it’s --

MR. DOUGLAS: Thank you.

THE COURT: -- to see the status of the Supreme Court
decision.

MR. DOUGLAS: Should we put that in the order for today or
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will you issue an order?

THE COURT: Well we'll put it in the minute order. | mean, |
don’t care if you put it in the order or not.

MR. DOUGLAS: Thank you, Your Honor.

MR. CHRISTENSEN: Thank you, Your Honor.

THE COURT: All right. Thank you.

[Proceeding concluded at 9:16 a.m.]

* k k k k k%

ATTEST: 1do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitled case to the best of my
ability.

Brittany Mangelson
Independent Transcriber
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4/3/2018 3:07 PM
Steven D. Grierson

CLERK OF THE COUE :I
COMP W -

David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, ) CASE NO.: A549++1 A-18-772220-C
)
) DEPT NO.: XXtX  Department 29
Plaintiff, )
)
VS. )
)
GARY LEWIS and DOES I through V, )
inclusive, )
)
Defendants. )
)
COMPLAINT
Date: n/a
Time: n/a
COMES NOW the Plaintiff, CHEYENNE NALDER, by and through Plaintiff’s attorney,
DAVID A. STEPHENS, ESQ., of STEPHENS & BYWATER, and for a cause of action against the

Defendants, and each of them, alleges as follows:

1. Upon information and belief, that at the time of the injury the Defendant, GARY
LEWIS, was a resident of Las Vegas, Clark County, Nevada, and that on or about December 2008
GARY LEWIS moved out of state and has not been present or resided in the jurisdiction since that
time.

2. That Plaintiff, CHEYENNE NALDER, was at the time of the accident, a resident of
the County of Clark, State of Nevada

3. That the true names or capacities, whether individual, corporate, associate or

otherwise, of Defendants names as DOES 1 through V, inclusive, are unknown to Plaintiff, who

2299
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therefore sues said Defendant by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in some
manner for the events and happenings referred to and caused damages proximately to Plaintiff as
herein alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the
true names and capacities of DOES I through V, when the names have been ascertained, and to join
such Defendants in this action.

4. Upon information and belief, Defendant, Gary Lewis, was the owner and operator of
a certain 1996 Chevy Pickup (hereafter referred as “Defendant vehicle”) at all times relevant to this
action.

5. On the 8" day of July, 2007, Defendant, Gary Lewis, was operating the Defendant’s
vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder,
was playing on the private property; that Defendant, did carelessly and negligently operate
Defendant’s vehicle so to strike the Plaintiff, Cheyenne Nalder, and that as a direct and proximate
result of the aforesaid negligence of Defendant, Gary Lewis, and each of the Defendants, Plaintiff,
Cheyenne Nalder, sustained the grievous and serious personal injuries and damages as hereinafter
more particularly alleged.

6. At the time of the accident herein complained of, and immediately prior thereto,
Defendant, Gary Lewis, in breaching a duty owed to Plaintiffs, was negligent and careless, inter
alia, in the following particulars:

A. In failing to keep Defendant’s vehicle under proper control;

B. In operating Defendant’s vehicle without due care for the rights of the Plaintiff;

C. In failing to keep a proper lookout for plaintiffs

D. The Defendant violated certain Nevada Revised Statutes and Clark County Ordinances,
and the Plaintiff will pray leave of Court to insert the exact statutes or ordinances at the time of
trial.

7. By reason of the premises, and as a direct and proximate result of the aforesaid
negligence and carelessness of Defendants, and each of them, Plaintiff, Cheyenne Nalder, sustained

a broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and

-2
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systems, and was otherwise injured and caused to suffer great pain of body and mind, and all or
some of the same is chronic and may be permanent and disabling, all to her damage in an amount in
excess of $10,000.00

8. By reason of the premises, and as a direct and proximate result of the aforesaid
negligence and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has
been caused to expend monies for medical and miscellaneous expenses as of this time in excess of
$41,851.89, and will in the future be caused to expend additional monies for medical expenses and
miscellaneous expenses incidental thereto, in a sum not yet presently ascertainable, and leave of
Court will be requested to include said additional damages when the same have been fully
determined.

9. Prior to the injuries complained of herein, Plaintiff, Cheyenne Nalder, was an able-
bodied female, capable of being gainfully employed and capable of engaging in all other activities
for which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate
result of the negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, was
caused to be disabled and limited and restricted in her occupations and activities, and/or suffered a
diminution of Plaintiff’s earning capacity and future loss of wages, all to her damage in a sum not
yet presently ascertainable, the allegations of which Plaintiff prays leave of Court to insert here
when the same shall be fully determined.

10. That James Nalder as guardian ad litem for Plaintiff, Cheyenne Nalder, obtained
judgment against Gary Lewis.

11. That the judgment is to bear interest at the legal rate from October 9, 2007 until paid in
full.

12. That during Cheyenne Nalder’s minority which ended on April 4, 2016 all statutes of
limitations were tolled.

13. That during Gary Lewis’ absence from the state of Nevada all statutes of limitations
have been tolled and remain tolled.

14. That the only payment made on the judgment was $15,000.00 paid by Lewis’s insurer

on February 5,2015. This payment extends any statute of limitation.

-3-
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15. After reaching the age of majority an amended judgment was entered in Cheyenne
Nalder’s name.

16. Plaintiff, in the alternative, now brings this action on the judgment to obtain a judgment
against Gary Lewis including the full damages assessed in the original judgment plus interest and
minus the one payment made.

17. In the alternative Plaintiff requests declaratory relief regarding when the statutes of
limitations on the judgments expire.

18. Plaintiff has been required to retain the law firm of STEPHENS & BYWATER to
prosecute this action, and is entitled to a reasonable attorney’s fee.

CLAIM FOR RELIEF;

1. General damages in an amount in excess of $10,000.00;

2. Special damages for medical and miscellaneous expenses in excess of $41,851.89, plus
future medical expenses and the miscellaneous expenses incidental thereto in a presently
unascertainable amount;

3. Special damages for loss of wages in an amount not yet ascertained an/or diminution of
Plaintiff’s earning capacity, plus possible future loss of earning and/or diminution of Plaintiff’s
earning capacity in a presently unascertainable amount;

4. Judgment in the amount of $3,500,000 plus interest through April 3, 2018 of
$2,112,669.52 minus $15,000.00 paid for a total judgment of $5,597,669.52.

5. A declaration that the statute of limitations on the judgment is still tolled as a result of

the Defendant’s continued absence from the state.

4. Costs of this suit;

5. Attorney’s fees; and
/17
/17
/17
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6. For such other and further relief as to the Court may seem just and proper in the
premises.

DATED this 3" day of April, 2018.

STEPHENS GOURLEY & BYWATER

/s David A. Stephens

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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9/13/2018 12:26 PM
Steven D. Grierson
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David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )
Plaintiff, g Case No. A-18-772220-C
VS. g Dept. No. XXIX
GARY LEWIS, %
Defendant. %
)
STIPULATION TO ENTER JUDGMENT
Date: n/a
Time: n/a

Gary Lewis, through his attorney, E. Breen Amtz, Esq., and Cheyenne Nalder, through her
attorney, David A. Stephens, Esq., to hereby stipulate as follows:

1. Gary Lewis has been continuously absent from the State of Nevada since at least 2010,

2. Gary Lewis has not been subject to service of process in Nevada since at least 2010 to the
present.

3. Gary Lewis has been a resident and subject to service of process in California from 2010
to the present.

4. Plaintiff obtained a judgment against GARY LEWIS which was entered on August 26,
2008. Because the statute of limitations on the 2008 judgment had been tolled as a result of GARY
LEWIS’ absence from the State of Nevada pursuant to NRS 11.300, Plaintiff obtained an amended
judgment that was entered on May 18, 2018.

5. Plaintiff filed an action on the judgment under Mandlebaum v. Gregovich, 50 P. 849, 851

Case Number: A-18-772220-C
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(Nev. 1897), in the alternative, with a peréonal injury action should the judgment be invalid.

6. Gary Lewis does not believe there is a valid statute of limitations defense and Gary Lewis
does not want to incur greater fees or damages.

7. Cheyenne Nalder is willing to allow judgment to enter in the amount of the judgment plus
interest minus the payment of $15,000.00 and without additional damages, attorney fees or costs.
Plaintiff is also willing to accept the judgment so calculated as the resulting judgment of the
alternatively pled injury claim. Plaintiff ;Nﬂl not seek additional attorney fees from Defendant.

8. The parties stipulate to a ju%tdgment in favor of Cheyenne Nalder in the sum of
$3,500,000.00, plus interest through Septe}nber 4,2018 0f $2,211,820.41 minus $15,000.00 paid for
a total judgment of $5,696,820.41, with interest thereon at the legal rate from September 4, 2018, until
paid in full.

9. The attached judgment may be signed and entered by the Court.

Dated this _{:_Lday of September, 2018

D 4

J i )

David A. Stephens, Esq. E. %?Qéh Amtz, Esq.

Nevada Bar No. 00902
Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Attorney for Cheyenne Nalder

Nevada Bar No. 03853
5545 Mountain Vista, #E
Las Vegas, NV 89120
Attorney for Gary Lewis
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IMT (CIV)

David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater, P.C.

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )
Plaintiff, ; Case No. A-18-772220-C
VS. g Dept. No. XXIX
GARY LEWIS, ;
Defendant. g
)
JUDGMENT
Date: n/a
Time: n/a

Pursuant to the stipulation of the parties, and good cause appearing therefore,

ITISHEREBY ORDERED, ADJUDGED AND DECREED, that Plaintiff Cheyenne Nalder
have and recover judgment from Defendant Gary Lewis in the sum of three million five hundred
thousand dollars, ($3,500,000.00), plus prejudgment interest through September 4, 2018 in the sum
of two million two hundred eleven thousand eight hundred twenty and 41/100 dollars,
($2,211,820.41), minus fifteen thousand dollars ,($15,000.00), previously paid to Cheyenne Nalder,
/11
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for a total judgment of five million six hundred ninety six thousand eight hundred twenty and 41/100
dollars, ($5,696,820.41), with interest thereon at the legal rate from September 4, 2018, until paid in
full.

DATED this  day of September, 2018.

DISTRICT JUDGE

Submitted by:
STEPHENS & BYWATER, P.C.

DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902

3636 North Rancho Drive

Las Vegas, Nevada 89130
Attorneys for Plaintiff
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Steven D. Grierson

CLERK OF THE COUE :I
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David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER,

Plaintiff, Case No. A-18-772220-C
VS. Dept. No. XXIX
GARY LEWIS,

Defendant.

)
PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

Date: 9/19/2018
Time: Chambers

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes the Motion
to Intervene filed by United Automobile Insurance Company, as follows:
POINTS AND AUTHORITIES
[. INTRODUCTION
Counsel for Plaintiff apologizes for the lateness in filing of this opposition to the
motion to intervene. Counsel first learned of this motion to intervene on September 10, 2018.
Counsel then contacted Matthew J. Douglas, Esq., by email requesting an extension of time

to respond to the motion in that he had never received the motion to intervene.'

' Counsel for Plaintiff does not mean to imply, by this statement, that counsel for UAIC did
not serve the motion properly. He can only represent that he did not receive the motion. He does not
know the reason why it was not received. It may have been because he was not yet registered for
eservice when the motion was filed.

2308
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Mr. Douglas responded by stating that the motion to intervene was eserved on August
16, 2018 on Counsel’s email.> Counsel for Plaintiff indicated that it had not been received.
Mr. Douglas then indicated that he needed to know the grounds for opposing the motion
before he could agree to an extension. Thus, it became easier to do the research and file an
opposition than do the research on the grounds for the opposition than to get an extension of
time to file an opposition. Thus, this opposition is being filed late.

Additionally, the motion to intervene was never served on Mr. Lewis or his attorneys,
which would be required in that he is a party and has not been defaulted. (See proof of service
on Motion to Intervene).

II. FACTS

On the 8" day of July, 2007, Defendant, Gary Lewis, (“Lewis”), ran over Cheyenne
Nalder, (“Cheyenne”), while he was driving his vehicle on private property located in Lincoln
County, Nevada.

Cheyenne was a minor at the time of the accident.

The negligence of Gary Lewis was the cause of the accident.

Cheyenne suffered serious injuries due to this accident.

On June 3, 2008, Cheyenne, with her father as her guardian ad litem, obtained a default
judgment against Lewis for $3,500,00.00.

At the time the judgment was entered Cheyenne was represented by Christensen Law
Offices.’

None of that judgment has ever been paid, with the exception of $15,000.00, which was
later paid by United Auto Insurance Company, (“UAIC”), as a result of a suit filed against

UAIC, which was alleged to be the insurer for Lewis at the time of the accident, for bad faith,

? Mr. Stephens is not sure when he set up eservice on him in this matter, but he believes that
it was in early September, 2018, which was after the date the motion was filed and eserved.

* It is counsel’s understanding that Cheyenne is represented by Tom Christensen, Esq., and
Dennis Prince, Esq., in the litigation and pending appeals involving UAIC.

2
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failure to defend, and other claims for relief.

Out of an abundance of caution, upon learning that UAIC was maintaining that her
judgment against Lewis had expired, Cheyenne filed this suit through Stephens & Bywater,
P.C.

By filing this suit, Cheyenne is not seeking a double recovery, which would be
impossible because she has never recovered anything, except the $15,000.00 payment from
UAIC. Cheyenne will credit that payment against any judgment she receives in this suit.

ITII. UAIC SHOULD NOT BE ALLOWED TO INTERVENE IN THIS MATTER

NRCP 24 states:

(a) Intervention of Right. Upon timely application anyone shall be permitted

to intervene in an action: (1) when a statute confers an unconditional right to

intervene; or (2) when the applicant claims an interest relating to the property or

transaction which is the subject of the action and the applicant is so situated that the

disposition of the action may as a practical matter impair or impede the applicant’s

002310

ability to protect that interest, unless the applicant’s interest is adequately
represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be
permitted to intervene in an action: (1) when a statute confers a conditional right to
intervene; or (2) when an applicant’s claim or defense and the main action have a
question of law or fact in common. In exercising its discretion the court shall
consider whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.

(¢) Procedure. A person desiring to intervene shall serve a motion to
intervene upon the parties as provided in Rule 5. The motion shall state the grounds
therefor and shall be accompanied by a pleading setting forth the claim or defense for

which intervention is sought. The same procedure shall be followed when a statute

002310
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gives a right to intervene.

UAIC does not argue for permissive intervention under NRCP 24(b), so the opposition will
focus on NRCP 24(a).

A. UAIC HAS NO INTEREST TO PROTECT

UAIC does not point to any statute that gives it an unconditional right to intervene.

Thus, to intervene, UAIC must claim “an interest relating to the property or transaction which
is the subject of the action and the applicant is so situated that the disposition of the action may as a
practical matter impair or impede the applicant’s ability to protect that interest.” (NRCP 24(a)(2)).

What is the interest that UAIC seeks to protect? That interest is ill-defined, at best.

UAIC does not have a direct interest in the claims at issue. Neither it nor its employees were
involved in the accident. Thus, it has no direct liability for the accident.

It did not defend Lewis when Cheyenne initially filed suit against him in 2007 following the
accident. UAIC denied that Lewis was covered by a UAIC policy at the time of the accident. When
the US District Court found that there may have been coverage due to an ambiguity, UAIC still did
not move to reopen the case in order to attempt to set aside the default judgment Cheyenne obtained
against Lewis in 2008. It simply tendered the $15,000.00 policy limits to Cheyenne. Having paid
Cheyenne the policy limits of the insurance policy which insured Lewis, UAIC has no risk under the
insurance policy itself.

What UAIC appears to be worried about is some contingent and unliquidated liability, based
on allegations of breach of the duty to defend or tort liability arising out of that same failure to defend
in the original suit filed in 2007. Those issues are being litigated in US District Court and the Ninth
Circuit. They are not plead in this matter. If UAIC is not willing to pay any judgment that might be
awarded in this matter, then UAIC has no interest to protect in this suit and it should not be allowed
to intervene. If intervention is allowed, then UAIC must consent to be liable for any judgment

ultimately entered in this action.
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B. ANY CLAIMED UAIC INTERESTS ARE ADEQUATELY REPRESENTED

UAIC has misread or misconstrued the language of Exhibit H*, attached to the moving papers.
UAIC argues that in Exhibit H, Mr. Christensen prohibits UAIC from appearing in this matter.
However, that is not what Exhibit H states. In Exhibit H, Mr. Christensen advises Mr. Rogers that
Lewis does not want Mr. Rogers to take positions that are frivolous, not well supported, and might
result in increased damages against Mr. Lewis unless UAIC is willing to be responsible for those
increased damages and for any judgment ultimately entered against Mr. Lewis. This request makes
sense. Why should Lewis consent to carte blanche representation by UAIC if the only person
benefitting from the representation is UAIC, and UAIC’s approach may cause greater harm to Lewis
if UAIC’s position is found to be frivolous? If Lewis is an insured of UAIC, it must put his interests
equal to its own interests. There is no exhibit attached to the motion which explains why UAIC
representing Lewis benefits Lewis. Ifthere was such a communication, Plaintiff believes that it would
have been attached to the motion to intervene. Apparently, rather than explaining to Lewis how the
UAIC representation could benefit him and getting consent to represent him, UAIC has decided to
just attempt to intervene.

III. CHEYENNE IS RENEWING THE JUDGMENT IN THE ONLY WAY
THAT IS CURRENTLY AVAILABLE

UAIC implies that there is some perfidy on the part of Cheyenne in filing this suit. However,
nothing could be further from the truth. Statutes of limitation wait for no man, or woman, or for that
matter appellate court decisions. Due to Cheyenne reaching the age of majority she has a risk that
certain statutes of limitation may expire. She has every right to file suit to protect the loss of a right

due to the running of any applicable statutes of limitation. She is not required to sit on her hands and

* While the privilege is not Cheyenne’s to claim, this letter appears to be a confidential
communication between Tom Christensen, Esq., and Stephen Rogers, Esq., who were both
representing Mr. Lewis at the time the letter was written, discussing the best litigation strategy for Mr.
Lewis as to this lawsuit. Thus, it should be privileged from disclosure unless Mr. Lewis has
consented to such disclosure. See NRS 49.095.
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patiently await for an appellate decision which may not be issued before statutes run.

In the alternative, Cheyenne is renewing her judgment in the only way that is currently
available to her an action on the judgment pursuant to Mandlebaum v. Gregovich, 50 P. 849, 24 Nev.
154 (Nev. 1897). This is the only avenue clearly available to renew because NRS 17.214, the
judgment renewal statute, allows for renewal “within 90 days before the date the judgment expires
by limitation.” The six-year statute of limitations on the judgment was tolled by three separate tolling
statutes and is still tolled today by NRS 11.300 because Mr. Lewis has been continually absent from
the State of Nevada and not capable of service of process in the state since at least 2010. Thus a
renewal under NRS 17.214 would be unnecessary, and even worse it could be invalid because it is
too early.

As Plaintiff understands it, the issue certified to the Nevada Supreme Court, and accepted by
them, is whether consequential damages based on a judgment that was not renewed are recoverable
against an insurance carrier. That issue is much more narrow than the issues in this case. One of the
issues plead in this case is whether the statute of limitation on the judgment was even running such
that she needed to renew the judgment. If the judgment did not have to be renewed because the six-
year statute was not running, or was tolled, then the issue certified to the Nevada Supreme Court is
actually moot because the judgment is still valid. At minimum that issue is not before the Nevada
Supreme Court.

IV. UAIC’S MOTION IS NOT TIMELY

It is difficult to see what interest UAIC has that needs protection in this lawsuit that is not
adequately represented by Lewis. Apparently, UAIC, at some point prior to March 14, 2017, (the
date UAIC filed to dismiss the Nalder & Lewis v. UAIC federal court lawsuit), came to the flawed
conclusion that the statute of limitations on the Nalder judgment against Lewis had expired.

UAIC did not attempt to test that hypothesis for the benefit of Lewis by filing a declaratory relief
action on his behalf or attempting to intervene to assert the statute of limitations as a defense on

Lewis’ behalf. UAIC instead filed a motion to dismiss the Nalder & Lewis federal lawsuit against
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UAIC which had been pending for nearly eight years had two judgments entered, two appeals
argued and one certified question to the Nevada Supreme Court. Waiting to “protect” Lewis for
over a year is not timely.

For these reasons the motion to intervene must be denied.

Dated this_17" day of September, 2018

s/ David A Stephens
David A. Stephens, Esq.
Nevada Bar No. 00902
Stephens & Bywater, P.C.
3636 North Rancho Drive

Las Vegas, Nevada 89130
Attorney for Cheyenne Nalder
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17" day of September, 2018, I served the following
document: PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

VIA ELECTRONIC FILING; (N.E.F.R. 9(b))

Matthew J. Douglas, Esq.
Atkin Winner & Sherrod
117 S. Rancho Drive

Las Vegas, NV 89102

VIA ELECTRONIC SERVICE (N.E.F.R. 9) -

BY MAIL: by placing the documents(s) listed above in a sealed envelope, postage
prepaid in the U. S. Mail at Las Vegas, Nevada, addressed as set forth below:

E. Breen Arntz, Esq.

5545 Mountain Vista, Suite E
Las Vegas, NV 89120
Attorney for Gary Lewis

BY FAX: by transmitting the document(s) listed above via telefacsimile to the fax
number(s) set forth below. A printed transmission record is attached to the file
copy of this document(s).

E. Breen Arntz, Esq., 702-446-8164

BY HAND DELIVER: by delivering the document(s) listed above to the person(s)
at the address(es) set forth below.

s/ David A Stephens
An Employee of Stephens & Bywater
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In this way, the case at bar is simply not analogous to Lopez as UAIC simply never had a
duty to intervene prior to this amended judgment, much less ability to do so. That is, the original
2008 judgment was expired and only by Plaintiff’s improper attempt to file this ‘amended
judgment’ earlier this year did a need to intervene arise. Moreover, UAIC never even knew of
these surreptitious actions on the expired judgment until July 2018 and, thus, intervening prior to
that date would have been an impossibility. Accordingly, given the circumstances — Plaintiff
attempting to improperly amend an expired judgment while such issues were on appeal in
another matter — this Court should use its equitable and discretionary authority to allow such
intervention here even if technically ‘after judgment.’

Additionally, UACI argues that the circumstances set forth above also offer additional
reasons to allow UAIC’s intervention in this circumstance. That is, the clear conflict of interest
and attempts at perpetrating a fraud upon the court by Plaintiff. As noted above, Plaintiff is
represented by Mr. Christensen. Mr. Christensen also purports to be counsel for Lewis and has
informed UAIC’s first retained counsel for Lewis that he may not appear and attempt to vacate
this judgment. Now, after learning of this and trying to intervene itself to protect Lewis and, its
own interests, UAIC is told by Plaintiff it cannot intervene. So, per Plaintiff, UAIC’s retained
defense counsel cannot move to vacate this amended judgment and — UAIC cannot either. This is
clearly an attempt at a fraud upon the court solely to benefit Plaintiff and her counsel - and same
should not be tolerated.?

In NC-DSH, Inc. v Garner, 125 Nev. 647 (2009) the Nevada Supreme Court set forth the
definition of a fraud upon the Court in considering motion for relief from judgment under NRCP
60. In NC-DSH, Inc. the lawyer for a plaintiff’s malpractice case forged settlement documents
and disappeared with the settlement funds. Id. In allowing the Plaintiff’s Rule 60 motion to set

aside the dismissal (and settlement) the Court set forth the following definition for such a fraud,
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07A549111
DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Auto COURT MINUTES September 19, 2018
07A549111 James Nalder

A&

Gary Lewis
September 19,2018  3:00 AM Motion to Intervene
HEARD BY: Jones, David M COURTROOM: Chambers

COURT CLERK: Haly Pannullo

RECORDER: Melissa Murphy-Delgado

JOURNAL ENTRIES

- There being no opposition, COURT ORDERED, Motion GRANTED.

002328

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Haly Pannullo, to

all registered parties for Odyssey File & Serve hvp/9/26/18

PRINT DATE: 09/26/2018 Page1of1 Minutes Date:

September 19, 2018
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E. Breen Arntz w ﬁm—/

Nevada Bar #3853

5545 S. Mountain Vista Street, Suite F
Las Vegas, NV 89120
breen@breen.com

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )

)
Plaintift, ) Case No. A-18-772220-C

) Dept. No. XXIX
VS. )

)
GARY LEWIS, ) Date: 9/19/2018

) Time: 3am Chambers

Defendant. )
)

DEFENDANT’S OPPOSITION TO MOTION TO INTERVENE AND JOINDER TO
PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

002329

Gary Lewis, through his attorney, E. Breen Arntz, Esq., opposes the Motion to Intervene
filed by United Automobile Insurance Company (UAIC). UAIC’s Motion should be denied
because it was not served on Defendant, UAIC has no interest to be protected, any alleged
interest is adequately protected by Lewis’ counsel, is not timely, and UAIC’s statute of
limitations defense is frivolous. Defendant joins in the opposition filed by David A. Stephens,
Esq., counsel for Cheyenne Nalder.

I. FACTS

On the 8™ day of July, 2007, Defendant, Gary Lewis, (“Lewis”), ran over Cheyenne

Nalder, (“Cheyenne”), while he was driving his vehicle on private property located in Lincoln

County, Nevada.

Case Number: A-18-772220-C 002329
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Cheyenne was a minor at the time of the accident.

The negligence of Gary Lewis was the cause of the accident.

Cheyenne suffered serious injuries due to this accident.

On June 3, 2008, Cheyenne, with her father as her guardian ad litem, obtained a default
judgment against Lewis for $3,500,000.00.

At the time the judgment was entered Cheyenne was represented by Christensen Law

Offices. It is counsel’s understanding that Cheyenne Lewis are still represented by Thomas

Christensen, Esq., and Dennis Prince, Esq., in the litigation and pending appeals involving UAIC.

None of that judgment has ever been paid, with the exception of $15,000.00, which was
later paid by United Auto Insurance Company, (“UAIC”), as a result of a suit filed by Nalder and
Lewis against UAIC, which was the insurer for Lewis at the time of the accident, for bad faith,
failure to defend, and other claims for relief.

UAIC never approached Lewis with the idea that the judgment had expired. UAIC never
gathered any facts regarding Lewis’ absence from the State of Nevada since 2010. UAIC never
gathered any facts regarding Lewis not being subject to service of process in the State of Nevada
since 2010 to the present. UAIC never attempted to defend Lewis and have the statute of
limitations on the judgment declared expired. Upon learning that UAIC was maintaining that
Nalder’s judgment against Lewis had expired, Cheyenne filed this suit through Stephens &
Bywater, P.C.

UAIC attempted to mislead various defense counsel to interpose a frivolous defense on
behalf of Gary Lewis without his knowledge or consent. UAIC misused information obtained
from Mr. Lewis to attempt to intervene in this action without notifying Mr. Lewis.

II. UAIC SHOULD NOT BE ALLOWED TO INTERVENE IN THIS MATTER

NRCP 24 states:

002330
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(a) Intervention of Right. Upon timely application anyone shall be permitted to
intervene in an action: (1) when a statute confers an unconditional right to intervene; or
(2) when the applicant claims an interest relating to the property or transaction which is
the subject of the action and the applicant is so situated that the disposition of the action
may as a practical matter impair or impede the applicant’s ability to protect that interest,
unless the applicant’s interest is adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be permitted to
intervene in an action: (1) when a statute confers a conditional right to intervene; or (2)
when an applicant’s claim or defense and the main action have a question of law or fact in
common. In exercising its discretion the court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to intervene

upon the parties as provided in Rule 5. The motion shall state the grounds therefor and

002331

shall be accompanied by a pleading setting forth the claim or defense for which
intervention is sought. The same procedure shall be followed when a statute gives a right
to intervene.

UAIC does not argue for permissive intervention under NRCP 24(b), so the opposition will
focus on NRCP 24(a).

UAIC does not point to any statute that gives it an unconditional right to intervene.

II1. UAIC HAS NO INTEREST TO PROTECT

Thus, to intervene, UAIC must claim “an interest relating to the property or transaction
which is the subject of the action and the applicant is so situated that the disposition of the action
may as a practical matter impair or impede the applicant’s ability to protect that interest.” (NRCP

24(a)(2)). UAIC does not have an interest in the claims at issue. Neither it nor its employees

002331



AR AV

i

L

&)

002332
were involved in the accident. Thus, it has no direct liability for the accident. In addition, UAIC
has paid their policy limits and contend that they are not liable for any other payments to or on
behalf of Lewis.

UAIC did not defend Lewis when Cheyenne Nalder initially filed suit against him in 2007
following the accident. UAIC denied that Lewis was covered by a UAIC policy at the time of the
accident. When the Federal District Court found there was coverage, UAIC still did not move to
set aside the default judgment Cheyenne obtained against Lewis in 2008. It simply tendered the
$15,000.00 policy limits to Cheyenne.

What UAIC appears to be worried about is some contingent and unliquidated liability,
based on allegations of breach of the duty to defend or tort liability arising out of that same
failure to defend in the original suit filed in 2007. If UAIC is not willing to pay any part of any
judgment that might be awarded against Lewis, then UAIC has no interest to protect in this suit

and it should not be allowed to intervene. If intervention is allowed, then UAIC has consented to

002332

be liable for any judgment against Lewis ultimately entered in this action.

IV. ANY CLAIMED UAIC INTERESTS ARE ADEQUATELY REPRESENTED

UAIC has misread or misconstrued the language of Exhibit Hl, attached to the moving

papers. UAIC argues that in Exhibit H, Mr. Christensen prohibits UAIC from appearing in this
matter. However, that is not what Exhibit H states. In Exhibit H, Mr. Christensen advises Mr.
Rogers that Lewis does not want Mr. Rogers to take positions that are frivolous, not well
supported, and might result in increased damages against Mr. Lewis unless UAIC is willing to be
responsible for those increased damages and for any judgment ultimately entered against Mr.

Lewis. This request makes sense. Why should Lewis consent to cart blanch representation by

This letter is a confidential communication between Tom Christensen, Esq., and Stephen Rogers, Esq., who
were both representing Mr. Lewis at the time, discussing the best litigation strategy for Mr. Lewis as to this lawsuit.
Thus, it is privileged from disclosure and Mr. Lewis objects to its disclosure and suggests this indicates that UAIC is
using its “duty to defend” to harm Mr. Lewis. See NRS 49.095.
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UAIC if the only person benefiting from the representation is UAIC, and the approach may cause
greater harm to Lewis if UAIC’s position is found to be frivolous? There is no exhibit attached to
the motion which explains why UAIC representing Lewis in this suit is a benefit to Lewis. There
is no exhibit attached to the motion which explains why the statute of limitations on the judgment
is not tolled by Mr. Lewis’ absence from the State of Nevada. This is because no such letter
exists. Rather than showing Mr. Lewis how the representation could benefit him and getting
consent to represent him, UAIC has decided to just attempt to intervene.
V. UAIC’S STATUTE OF LIMITATIONS DEFENSE IS FRIVOLOUS

UAIC claims the statute of limitations on judgments is the only statute of limitations that is
not tolled by the various tolling statutes. This defense is frivolous. UAIC implies that there is
some perfidy on the part of Cheyenne in filing this suit. However, nothing could be further from
the truth. Statutes of limitation wait for no man, or woman, or for that matter appellate court

decisions. Due to Cheyenne reaching the age of majority she has a risk that certain statutes of

002333

limitation may expire. She has every right to file suit to protect the loss of a right due to the
running of any applicable statutes of limitation. She is not required to sit on her hands and
patiently await for an appellate decision which may not be issued before statutes run.

In the alternative, Cheyenne is renewing her judgment in the only way that is currently available
to her -- an action on the judgment pursuant to Mandlebaum v. Gregovich, 50 P. 849, 24 Nev. 154
(Nev. 1897). This is the only avenue clearly available to renew because NRS 17.214 the renewal
statute allows for renewal “within 90 days before the date the judgment expires by limitation.”
The 6 year statute of limitations on the judgment was tolled by three separate tolling statutes and
is still tolled today by NRS 11.300. This is because Mr. Lewis has been continually absent from
the state of Nevada and not capable of service of process in the state since at least 2010 through

the present. Thus a renewal under NRS 17.214 would be unnecessary or may be invalid because

002333
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it is too early. No such time frame applies to an action on a judgment which Cheyenne brought in
the alternative.
VI. UAIC’S MOTION IS NOT TIMELY

It is difficult to see what interest UAIC has that needs protection in this lawsuit that is not
adequately represented by Lewis. Apparently, UAIC at some point prior to March 14, 2017 (the
date UAIC filed to dismiss the Nalder & Lewis v. UAIC federal court lawsuit) came to the flawed
conclusion that the statute of limitations on the Nalder judgment against Lewis had expired.
UAIC did not attempt to test that hypothesis for the benefit of Lewis by asking Lewis if he would
like to file a declaratory relief action or attempt to invalidate the judgment as a result of the
expiration of the statute of limitations. UAIC instead filed a motion to dismiss the Nalder &
Lewis federal lawsuit against UAIC which had been pending for nearly eight years had two
judgments entered, two appeals argued, one reversal, and one certified question to the Nevada
Supreme Court. This would have left Lewis with a valid judgment and no claim against UAIC
for abandoning their insured. Waiting to “protect” Lewis for over a year is not timely.
Maintaining a frivolous defense does not protect Lewis either.

VII. CONCLUSION

Based upon the foregoing, UAIC’s motion to intervene should be denied.

Dated this_21 day of September, 2018

/s/ E. Breen Arntz
E. Breen Arntz
Nevada Bar #3853
5545 S. Mountain Vista Street, Suite F
Las Vegas, NV 89120
breen@breen.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ 21 day of September, 2018, I served the following
document: DEFENDANT’S OPPOSITION TO MOTION TO INTERVENE & JOINDER

TO PLAINTIFF’S OPPOSITION TO MOTION TO INTERVENE

VIA ELECTRONIC FILING;

X VIA ELECTRONIC SERVICE

BY MAIL: by placing the documents(s) listed above in a sealed envelope, postage prepaid
in the U. S. Mail at Las Vegas, Nevada, addressed as set forth below:

Matthew J. Douglas, Esq. David A. Stephens
Atkin Winner & Sherrod 3636 North Rancho Drive
117 S. Rancho Drive Las Vegas, NV 89130

Las Vegas, NV 89102

BY FAX: by transmitting the document(s) listed above via telefacsimile to the fax

number(s) set forth below. A printed transmission record is attached to the file copy of this
document(s).

Matthew J. Douglas, Esq., 702-243-7059
David A. Stephens, Esq., 702-656-2776

BY HAND DELIVER: by delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

/s/ Breen Arntz
Employee of Breen Arntz, Esq.
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MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor United Automobile Insurance Company
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYANNE NALDER, CASE NO.: A-18-772220-C
DEPT. NO.: XXIX
Plaintiff,
Vs. UAIC’S MOTION TO DISMISS

PLAINTIFF’S COMPLAINT & MOTION

GARY LEWIS and DOES [ through V, FOR COURT TO DENY STIPULATION

inclusive, TO ENTER JUDGMENT BETWEEN
PLAINTIFF AND LEWIS AND/OR, IN
Defendants, THE ALTERNATIVE TO STAY SAME
PENDING HEARING ON MOTION TO
UNITED AUTOMOBILE INSURANCE DISMISS
COMPANY,
Intervenor.

COMES NOW, UNITED AUTOMOBILE INSURANCE COMPANY (hereinafter
referred to as “UAIC”), by and through its attorney of record, ATKIN WINNER & SHERROD
and hereby brings its Motion to Dismiss Plaintiff’s Complaint in its entirety and Motion for
Court to Deny Entry of Stipulation to Enter Judgment as between Plaintiff and Lewis and/or, in
the alternative, to Stay same pending hearing on the instant Motion. Plaintiff’s personal injury
claims have been previously litigated, and judgment entered. Plaintiff’s request for a second
amended judgment should be dismissed because the original judgment expired in 2014, was not
properly renewed, and cannot be revived via an amended judgment more than four years after it
expired. Moreover, Plaintiff and Lewis’ collusive attempt to enter a stipulated judgment should
be denied or, alternatively, stayed, pending resolution of this Motion as UAIC has standing to

oppose this Complaint and stipulation as intervenor.

1
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF

MOTION TO DISMISS

I.
INTRODUCTION

Cheyenne Nalder, (“Cheyenne”) alleges in her Complaint that she was injured in an
accident in 2007. Cheyenne was 11 years old at the time. She did not wait until she reached the
age of majority to pursue her claim for damages against the alleged at-fault driver, Gary Lewis
(“Lewis”). Guardian ad litem, James Nalder, was appointed to pursue her claim. He did so, filing
a complaint on her behalf and obtaining a Judgment for $3.5 million. Nalder filed suit against
UAIC (as Lewis’ insurer), eventually obtained an assignment from Lewis and ultimately
received Lewis’ $15,000 auto policy limit on the Judgment. That case remains on Appeal before
the United States Court of Appeals for the Ninth Circuit and, the Nevada Supreme Court on a
certified question of law wherein the viability of said expired judgment is before those courts. It
is unknown what efforts James Nalder made to enforce the Judgment prior to this action, if any.
What is known is that he did not renew the Judgment before it expired in 2014 while Cheyenne
was still a minor.

Despite the fact that Lewis’ liability for any injuries Cheyenne may have sustained in the

2007 accident have already been adjudicated and judgment entered, Cheyenne now re-asserts

~ ~ A | [, ~ -~
> dismissal pursuant to the

art Comanlaing Th
tant Comipiaint. 1h

ose claims are subject t
doctrine of claim preclusion.

Cheyenne also seeks a second amended judgment from the Court. Seeking an amended
judgment is not a cause of action; rather; it is a motion. Cheyenne’s request for a second
amended judgment should be dismissed and she should be directed to file a motion.

Finally, Cheyenne seeks a declaration from the court that the statute of limitations to

enforce an Amended Judgment (and the second amended judgment she seeks in her Complaint)

Page 3 of 16
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was tolled because she was a minor and Lewis resides in California. Declaratory Relief is not
appropriate in this matter because there is no justiciable controversy and the issues upon which
Cheyenne requests declaratory relief are unripe. In addition, since the Amended Judgment should
not have been issued. The original judgment expired in 2014 and was not subject to revival, there
is nothing for Cheyenne to enforce.

In summary, the court should dismiss the Complaint as there are no facts under which
Cheyenne is entitled to relief. UAIC has intervened as the insurer for Lewis, per a 2013 Federal
Court order finding an implied policy of insurance existed between Lewis and UAIC for the
above-noted loss and, as it appears Lewis is attempting to collude with Plaintiff in this action,
UAIC has an interest to protect.

Moreover, as this Court can plainly see, in a collusive attempt to try and prevent UAIC
from contesting this action, Plaintiff and Lewis filed, on September 13, 2018, a stipulation to
enter judgment. See Exhibit “F.” UAIC had previously filed its Motion to Intervene in this cause
nearly a month prior, on August 16, 2018, and, thus, this sham stipulation was obviously filed in
attempt to pre-empt UAIC’s Motion to dismiss this action by filing same before UAIC
intervention had been granted. The court should see through this sham and deny the stipulation
or, in the alternative, stay same pending resolution of this Motion and other issues as UAIC has
standing and, an interest, as Lewis insurer, to contest this matter.

II.
STATEMENT OF FACTS

This case involves a July 8, 2007 accident, Cheyenne Nalder, (“Cheyenne”) who was
then a minor, alleged injuries. On October 9, 2007, Cheyenne’s guardian ad litem, James Nalder,
filed a Complaint against Gary Lewis (“Lewis”). See Complaint attached hereto as Exhibit “A.”

UAIC, the putative insurer for Lewis, initially denied coverage due to a lapse in

Page 4 of 16

002339

0023



0€200

A TKIN W INNER

&S HERROD

A NEVADA LAW FIRM

002340

coverage'. Lewis did not respond to the Complaint and a default was taken against him. /d. On
June 3, 2008, a judgment was entered against him in the amount of $3.5 million with a Notice of
Entry filed August 26, 2018.2 See Judgment attached hereto as Exhibit “B.” James Nalder as
guardian ad litem for Cheyenne was the judgment creditor. /d. NRS 11.190(1)(a) provides that a
judgment expires in six (6) years, unless it is timely renewed. As such, the Judgment expired on
June 3, 2014 as no timely renewal was filed.

On March 22, 2018 nearly 10 years after the Judgment was entered, and nearly four (4)
years after it expired, Cheyenne filed an “Ex Parte Motion to Amend Judgment in the Name of
Cheyenne Nalder, Individually” (“Ex Parte Motion™) in her personal injury case, Case No. A-
07-54911-C, which is also assigned to this Court. See Exhibit “C.” Her Motion did not advise the
Court that the Judgment she sought to amend had expired. /d. The Court granted Cheyenne’s Ex
Parte Motion and issued an Amended Judgment on March 28, 2018. See Exhibit “D.”
Contemporaneous with the filing of the instant motion, UAIC will be moving, in the original
case, Case No. A-07-549111-C, for Motion for Relief from Judgment, detailing the reasons the
Court should void the Amended Judgment.

On April 3, 2018, one day before the statute of limitations ran for Cheyenne to file a
personal injury claim (but ten years after she already obtained a judgment), she filed a Complaint
alleging identical injuries from the same accident. See Exhibit “A,” the 2007 Complaint, and the
2018 Complaint, attached as Exhibit “E.” In the 2018 Complaint, she does not explain why she

believes she is entitled to damages for the same injuries for which she received a judgment in

! Later, during the subsequent action against UAIC (which remains on appeal in the Ninth Circuit
for the U.S. Court of Appeals and, currently, on a 2™ certified question to the Nevada Supreme Court)
the Court found an ambiguity in the renewal statement for Lewis’ policy and, accordingly, implied a
policy of insurance for Lewis” $15,000 policy limits in December 2013. Importantly, the Ninth Circuit
has affirmed their was no “bad faith” on the part of UAIC. Regardless, per the orders of the Federal
District Court and Ninth Circuit, UAIC has now been found to be Lewis’ insurer, under this implied
policy.

2 Judgments are entered when filed, not when a Notice of Entry is made. NRCP 58(c).
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2008. See Exhibit “E.” However, the 2018 Complaint does acknowledge that she already
received a judgment against Lewis. Id. At p.3,11.10-11.

Finally, the 2018 Complaint seeks an amended judgment to add interest to the 2008
judgment, and declaratory relief that the statute of limitations to enforce the judgment was tolled
because she was a minor and Lewis was a resident of California.

As the judgment had expired and an Amended Judgment could not be issued to revive it
and this action is improper. UAIC brings the instant Motion to dismiss, as it has now been found
to be the insurer of Lewis under an implied policy and, thus, has an interest in this matter, and
seeks to avoid the Amended Judgment and declare that the original Judgment has expired.

1.
MOTION TO DISMISS STANDARD

A party is entitled to dismissal when a plaintiff fails “to state a claim up which relief can
be granted.” NRCP 12(b)(5). The Nevada Supreme Court has Declared that the dismissal of a
complaint is appropriate where “it appears beyond a doubt that [the plaintiff] could prove no set
of facts which, if true, would entitle [the plaintiff] to relief Bra Stew, LLC v. City of N. Las
Vegas, 124 Nev. 224, 228, 181 P. 3d 670,672 (2008).

In evaluating a motion to dismiss, courts primarily focus on the allegations in the
complaint. /d. As the Nevada Supreme Court held in Baxter v. Dignity Health, 131 Nev Adv. Op.
76,357 P 3d at 930 (2015) “the court is not limited to the four corners of the complaint.” Citing
5B Charles Alan Wright & Arthur Miller, Federal Practice & Procedure: Civil § 1357, at 376 (3d
ed. 2004). The Baxter Court also held that courts “may also consider unattached evidence on
which the complaint necessarily relies if (1) the complaint refers to the document; (2) the
document is central to the plaintiff’s claim; and (3) no party questions the authenticity of the
document.” Id., citing United States v. Corinthian Colleges 655 F. 3d 984, 999 (9 Cir. 2011)
(internal quotation omitted). The Baxter Court continued “while presentation of matters outside
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the pleadings will convert the motion to dismiss to a motion for summary judgment,
Fed.R.Civ.P. 12(d); NRCP 12 (b), such conversion is not triggered by a court’s consideration of
matters incorporated by reference or integral to the claim,” Id. Citing 5B Wright & Miller, supra,
§1357, at 376.

While Intervenor’s Motion to Dismiss does rely on certain documents which were not
attached to the Complaint, those documents are either incorporated by reference (the Judgment
and Amended Judgment) or integral to the claim (the Complaint in the 2007 case). Therefore,
this Court should consider this matter a motion to dismiss and not convert it to a rﬁotion for
summary judgment. As discussed below, the re is no doubt that there are no facts pursuant to
which Cheyenne is entitled to the relief her 2018 Complaint seeks.

IV.
ARGUMENT

A. The Doctrine of Claim Preclusion Mandates Dismissal of Plaintiff’s Claims Related to
the July 8, 2007 Accident

The October 9, 2007 Complaint filed by Cheyenne’s guardian ad litem, James Nalder,
alleged personal injuries caused by the July 8, 2007 accident. See Complaint attached hereto as
Exhibit “A.” When Lewis did not respond to that Complaint, a Default was entered against him.
On June 3, 2008, a Judgment in the amount of $3.5 million was entered against Lewis. See
Judgment, attached hereto as Exhibit “B.” Plaintiff acknowledged this in Paragraph 10 of her
2018 Complaint. Because the personal injury claims in the 2018 Complaint have already been
litigated, it should be dismissed.

Cheyenne’s claims should be dismissed pursuant to the doctrine of claim preclusion. In
2008, the Nevada Supreme Court set forth a three-part test to be applied to determine when claim
preclusion applies. Five Star Capital Corp. v. Ruby, 124 Nev. 1048,1054-55, 194 P.3d 709,713

(2008), holding modified by Weddell v Sharp 151 Nev. Adv. Op.28, 3520 P.3d 80 (2015)( the
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modification is not applicable to this case); (2) the final judgment is valid; and (3) the new action
is based on the same claims that were or could have been brought in the first action. Cheyenne’s
claims for personal injury in the instant (2018) suit clearly meet the Five Star factors for
dismissal under the doctrine of claim preclusion.

First, the parties are the same. The only difference between the 2007 suit and the 2018
suits is that Cheyenne is now an adult, so her claims need not ne litigated via a guardian ad litem.

Second, the final judgment is valid. There is no question that the Judgment issued in 2008
was valid until it expired in 2014. It could have been renewed, and if so, would have still been
valid today. However, it was not renewed. Cheyenne’s (or rather her guardian ad litem’s) failure
to fully execute on the Judgment while it was valid does not open the door for her to re-litigate
her claims.

Third, the same claims are involved in both actions. A review of the 2008 Complaint and
the 2018 Complaint reveal that the personal injury claims are identical.

As the Five Star Court noted, public policy support claims preclusion in situations such
as this. The Five Star Court cited Restatement (Second) of Judgments section 19, comment (a),
noting that “the purposes of claim preclusion are ‘based largely on the ground that fairness to the
defendant, and sound judicial administration require that at some point litigation over the
particular controversy come an end; and that such reasoning may apply ;even though the
substantive issues have not been tried ... Id. At 1058, 194 P..3d at 715, These policy reasons are
applicable here. Lewis and UAIC are entitled to finality. A Judgment was already entered against
Lewis. Renewing the Judgment was not Lewis’ responsibility-that was the responsibility of
Cheyenne’s guardian ad litem, James Nalder. Lewis should not be exposed to judgment being
entered against him a second time due to Nalder’s failure to act.

Cheyenne’s personal injury claims are the very type to which claims preclusion applies.
The public policy considerations supporting claims preclusion cited with approval the court in
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Five Star apply to this action. The claims for personal injuries alleged in the Complaint should
be dismissed.

B. Plaintiff’s Request for A Second Amended Judgment Should Be Dismissed Because it is
not a Cause of Action

Regarding Cheyenne’s request that the Court enter another amended judgment, adding
interest accrued through April 3, 2018, it is unclear why this was included in a Complaint.
Seeking to amend judgment is not a cause of action. Cheyenne has demonstrated that she knows
how to properly petition the Court to amend a judgment, as she has already done so once. This
claim is inappropriately included in the Complaint, and should be dismissed.

C. Cheyenne’s Request for Declaratory Relief Should Be Dismissed.
Cheyenne does not ask for relief relative to enforcing an amended judgment, which is a

cause of action. Rather, she asks the Court to declare that the statute of limitations on her original

judgment was tolled because she was a minor and because the judgment debtor lived in another-

State: California. Presumably, Plaintiff means the statute of limitations to enforce the judgment,
but that is not clear.

Declaratory relief is only available if: “(1) a justiciable controversy exists between persons
with adverse interests, (2) the party seeking declaratory relief has a legally protectable interest in
the controversy, and (3) the issue is ripe for judicial determination.” City. Of Clark, ex rel. Univ.
Med. Ctr. v. Upchurch, 114 Nev. 749, 752, 961 P.2d, 764, 756 (1998), citing Knittle v.
Progressive Casualty Ins. Co., 112 Nev. 8,10,908 P. 2d,724,725 (1996). Here, declaratory relief
is not available because the issue as to whether the Amended Judgment or any future amended
judgment is enforceable, or whether the statute of limitations has expired, is not ripe.

The conditions under where a justiciable controversy exists were addressed by the Nevada
Supreme Court in Kress v Corey, 65 Nev. 1, 189 P,2d 352 (1948), where the Court noted a

justiciable controversy does not exist, where damage “... is merely apprehended or feared...” Id.
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At 28-29, 189 P.2d at 366. As the Court in Doe v Bryan, 102 Nev.523.728 P.2d 433 (1986)
noted, “the requirement of an actual controversy has been construed as requiring a concrete
dispute admitting of an immediate and definite determination of the parties’ rights.” Id. At 526,
728 P.2d at 444. Cheyenne’s concern that any effort to enforce the Amended Judgment will be
thwarted by a determination that the applicable statute of limitations bars such action is
“apprehended or feared” but not existing presently, because she has not taken any action to
enforce the Amended Judgment.

Likewise, there is no “concrete dispute’ that the statute of limitations would bar an attempt
by Cheyenne to collect on the Amended Judgment because she has not tried. Unless and until
Cheyenne actually tried to enforce the Amended Judgment, there is no ‘immediate’ need for a
“definite” determination of the parties’ rights. Therefore, there is no justiciable controversy
regarding Cheyenne’s ability to seek to enforce the Amended Judgment at this time.

“Ripeness focuses on the timing of the action rather than on the party bringing the
action... The factors to be weighed in deciding whether a case is ripe for judicial review include:
(1) the hardship of the parties of withholding judicial review, and (2) the suitability of the issues
for review.” Herbst Gaming, Inc. v, Heller, 122 Nev. 887, 887, 141 P.3d 1244, 1230-31
(2006)(alteration in original)(quoting /n re T.R., 119 Nev. 646, 651, 80 P.3d 1276, 1279 (2003).
In the unpublished decision in Cassady v. Main, 2016 WL412835, a copy of which is attached
hereto as Exhibit “E.” the Nevada Supreme Court noted that the plaintiff in that case would
suffer no harm if decl‘aratory relief were not considered, because he could file a complaint
seeking direct redress for complaints. Id. At *2. Similarly here, Cheyenne could seek to have a
court address her statute of limitations concerns in an action to execute on the Amended
Judgment. There is no need for such a determination at this time.

Regardless as to whether Cheyenne’s request for declaratory relief is appropriate at this

juncture, Cheyenne’s request for declaratory relief should be dismissed because there is no valid
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judgment to enforce. The original Judgment issued on June 3, 2008 expired on June 3, 2014. No
effort to renew the Judgment was undertaken prior to its expiratioﬂ; Cheyenne obtained an
Amended Judgment, entered on March 28, 2018. As demonstrated in Intervenor’s Motion for
Relief From Judgment Pursuant to NRCP 60, the Court should not have entered and Amended
Judgment, and no other amended judgments should be entered. Nevada law does not permit
renewal of expired judgments by amendment.

Nor is the deadline to file the appropriate documents to renew a judgment tolled by any
statute or rule. The time limit to renew the Judgment was not tolled by Cheyenne’s minority
because her guardian ad litem, and adult, was the judgment creditor. The time limit to renew the
Judgment was not tolled by the judgment creditor’s absence from the state because the
requirement that a judgment be renewed is not a cause of action to which such tolling provisions
might apply. Because no valid judgment exists, Cheyenne’s request for declaratory relief

regarding the tolling of the time to enforce a judgment should be dismissed as a matter of law.

V.
MOTION TO DENY THE STIPULATION TO ENTER JUDGMENT AND OR, IN THE
ALTERNATIVE, TO STAY SAME
As this Court knows, an Intervenor is allowed to come in and contest a matter where it

has interest to protect. Here, UAIC, as the insurer for Lewis, has an interest in preventing a new
judgment from being entered against him and/or having declarations made about the validity of
an expired judgment which is currently on appeal before the Ninth Circuit and the Nevada
Supreme Court on a second certified question. See UAIC’s Motion to Intervene herein, with
attached exhibits, Exhibit “G.” Despite filing its Motion to Intervene on August 16, 2018,
Plaintiff and Lewis attempted to enter a collusive and sham “stipulation to enter judgment, which
they filed on September 13, 2018. See Exhibits “F”” and “G.” This clear attempt to pre-empt
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UAIC’s right to contest this action should be denied or, alternatively, stayed.

NRCP 24(a)(2) provides for the intervention of right under the following circumstances:

Upon timely application anyone shall be permitted to intervene an action: ... (2)

when the applicant claims an interest relating to the property or transaction which

is the subject of the action and he is so situated that the disposition of the action
may as a practical matter impair or impede his ability to protect that interest,
unless the applicant’s interest is adequately represented by existing parties.

Once a party intervenes, said party is afforded all the rights of a party to the
action. Las Vegas Police Protective Ass’n Metro, Inc. v Eight Jud. Dist. Court, 122 Nev.
230, 130 P.2d 182 (2006).

UAIC has been granted intervention. Moreover, it is clear UAIC has an interest to
protect and has all the rights afforded to it of any party — including the right to contest
any judgment on the action. Accordingly, UAIC has the right to contest this action with
the present Motion to dismiss. As such, Plaintiff and Lewis sham attempt to try and
quickly enter a “stipulated judgment” prior to UAIC’s intervention should be seen for
what it is — a ruse intended to deny UAIC the right to contest this action. Accordingly, as
UAIC filed its Motion to intervene prior to this attempted “stipulated judgment”, UAIC
prays this court deny same stipulation or, al';ematively, stay same pending resolution.

VI.

UAIC also asks this Court to consider, based on all of the above, that there has been
an attempt at a fraud upon the Court and hold an evidentiary hearing on this issue.

UAIC argues that the circumstances set forth in this matter show clear conflict of interest
and attempts at perpetrating a fraud upon the court by Plaintiff. Plaintiff is represented by Mr.
Christensen. Mr. Christensen also purports to be counsel for Lewis and has informed UAIC’s
first retained counsel for Lewis that he may not appear and attempt to defend this action. Indeed,
Breen Arntz, Esq. has stated to retained defense counsel and, this office, that Mr. Christensen

retained him to defend Lewis. Now, after learning of all of this and trying to intervene to protect
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Lewis and, its own interests, UAIC was told by Plaintiff it cannot intervene. So, per Plaintiff,
UAIC’s retained defense counsel cannot defend this case and — UAIC cannot either. Then, while
UAIC’s Motion to intervene is pending, new counsel for Nalder and Mr. Arntz for Lewis attempt
to file a stipulation for judgment to try and quickly avoid any attempt to contest this sham action.
This is clearly an attempt at a fraud upon the court solely to benefit Plaintiff and her counsel —
and same should not be tolerated.

In NC-DSH, Inc. v Garner, 125 Nev. 647 (2009) the Nevada Supreme Court set forth the
definition of a fraud upon the Court in considering motion for relief from judgment under NRCP
60. In NC-DSH, Inc. the lawyer for a plaintiff’s malpractice case forged settlement documents
and disappeared with the settlement funds. /d. In allowing the Plaintiff’s Rule 60 motion to set
aside the dismissal (and settlement) the Court set forth the following definition for such a fraud,
as follows:

“The most widely accepted definition, which we adopt, holds that the concept
embrace[s] only that species of fraud which does, or attempts to, subvert the integrity of
the court itself, or is a fraud perpetrated by officers of the court so that the judicial
machinery cannot perform in the usual manner its impartial task of adjudging cases ...
and relief should be denied in the absence of such conduct.
1d at 654.

In the case at bar it seems clear that Plaintiff’s counsel (Mr. Christensen) is attempting
just such a fraud. That is, besides the original judgment being expired and, the effect of its
expiration on appeal before both the Nevada Supreme Court and the U.S. Court of Appeals for
the Ninth Circuit, Plaintiff still attempted this ‘amendment of judgment’ and, then, filed this new

action. Moreover, Mr. Christensen (Plaintiff’s additional Counsel) represents both the

Plaintiff/judgment-creditor and Defendant/judgment-debtor. Further, in his role as counsel

for Plaintiff and Defendant, Mr. Christensen is attempting, as an officer of the court, to prevent

UAIC from exercising its contractual and legal duty to defend Mr. Lewis and defend this farce of

3 Indeed, perhaps this should be reported to the State bar.
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lawsuit by telling UAIC’s first retained counsel to not to appear or file anything to defend Lewis.
Additionally, Plaintiff has sought to deny UAIC a chance to intervene and, now, MR. Artnz is
retained for Lewis and he and Plaintiff file a “stipulation for judgment.” UAIC pleads this clearly
a fraud perpetrated by officers of the court so that the judicial machinery cannot perform
in the usual manner its impartial task of adjudging cases. In other words, Mr. Christensen,
Counsel for Plaintiff, is seeking on the one hand to enforce an invalid judgment and, with the

other, prevent anyone from contesting it — by representing both sides. This is the definition of

a _conflict of interest. After all, Plaintiff’s is attempting to improperly “fix” an expired multi-

million judgment, while at the same time Counsel for Plaintiff is also claiming to represent the
judgment-debtor (Lewis) and arising retained counsel not to vacate the amended judgment or
contest this action. How could this possibly benefit Mr. Lewis? Is having a multi-million dollar
judgment against him which had expired be resurrected by an improper amendment of the
judgment to his benefit? Is preventing anyone from vacating or setting aside this improper
amended judgment to his benefit? In short, it does not — it only benefits Plaintiff and her
counsel. UAIC argues this is clear fraud and collusive conduct and, at the very least, the Court
should therefore exercise its equitable power and allow UAIC’s intervention and, thereafter, hold

an evidentiary hearing on this fraud.
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THOMAS CHRISTENSEN, ESQ. \ 8 P U
Nevada Bar No. 2326 - : . ']l L /
DAVID F. SAMPSON, ESQ. C i\ ey
Nevada Bar No. 6811 - ' : //é::\, | T
CHRISTENSEN LAW OFFICES, LLC : é/( Lo
1000 S. Valley View Blvd, . ) NEAS

Las Vegas, Nevada 89107
Attorneys for Plaintiffs L
: DISTRICT COURT

CLARK COUNTY. NEVADA
JAMES NALDER, Guardian Ad Litem for minor

Cheyanne Nalder, real party in interesf, and
GARY LEWIS, Individually;

-CaseNo.: ;A(«U&[\fq@&z@
Dept No.: :a/'/ .

Plaintiffs,
vs.

UNITED AUTOMOBILE INSURANCE CO,
DOES I through V, and ROE CORPORATIONS
I through V, inclusive

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

COMPLAINT

COME NOW the l?laintiffs, James Nalder, Guar‘dian Ad Litem for minor, Cheyanne
Nalder, real party in'interest in this matter, and Gary Lewis, by and through their attorneys of
record, DAVID S-AMPSON, BESQ., of the laﬁv firm of CHRISTENSEN LAW OFFICES, LLC, .
and for Plaintiffs’ Complaint against the quenda.ﬁts, and each of them, allcéc as follows:

1. That Plaintiff, James Nalder, Guardian Ad Litem for minor, Cheyanne Nalder real bar_ty
in’interest, was at all times relevant to this aétion aresident of the Couﬂty of Clark, State of

Nevada.
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2. That Plaintiff, Gary Lewis, was at all times relevant to this action a resident of the

. CQunty of Clark, State of Nevada.

3. That Defendant, Uﬁited Automobile Insurance Co. (hereinafte'r “UAI”), was at all times
relevant to this action an automobile, insﬁrance coxﬁpany dul); authorized to act as an insurer in
the State of Nevada and doing business in Claric County, ‘Nev'ada.

4. That the true names and capacities, whether individual, corporate, pafmership, associate
or other\;vise, of Defendants, bOES I through V and ROE CORPORATIONS I tiuough V, are
unknown to Plainﬁﬂ“s, who therefore sue said Defendants by such fictitious names. Plaintiffs
are informed and j)elieve.and thereon allege that each ;Sf the Defendants desigﬁated herein as
DOE or ROE CORPORATION is responsible in some manner for the events and happenings
referred to and caused damages proximately to Plaintiffs as herein allcéed, and that Plaintiffs
will ask leave of this Court to amend this Complaint to insert the t'rue.names and capacities of
DOES I through V and ROE CORP OR,ATIONS I through V, when the same have been
ascertained, and to join such Defendants in this action. ‘

5. THat, at all times relevant hereto, Gary Lewis was Vthe owner of a certain 1996 Ch_evy
Silverado with vehicle identification number iGCEC-] 9M6TE214944 (héreinaﬂer “Plaintiff’s
Vehicle”).

6. 'I:hat Gary Lewis had in éffect‘én July 8, 2007, a policy of automobile insurance on the
Plaintiff’s Vehicle with Defendant, UAI (the “Policy”); that the Policy provides ceﬁain
benefits to Cheyanne Nalder as specified in the Policy; éﬁd the Policy inciuded li.abiliq;'
coverage in the amount of § 1-5,000.00/$30_,000.0'0.per occurrence (hereinafter the “Policy

Limits").
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9. That Cheyanne Nalder made a claim to UATI for damages under the terms of the Policy

'10.  That Cheyanne Nalder offered .to settle his claim for personal injuries and damages

C | C

7. That Gary Lewis paid his monthly premium to UAI for the policy period of June 30,
2007 through July 31, 2007. o |

B. That on July 8, 2007 on Bartolo Rd in Clark County Nevada, Cheyenne Nalécr’ was a
pedesh'ian in ; residential area, Plaintiff's vehicle being operated ‘by' Gary Lewis when Gary
Lewis drove over top of Cheyanne Ne]der causing serious personal injuries and damages to
Cheyanne Naldcr. |

—

due to her personal injuries.

against Gary Lewis within the Policy Limits, and that Defenda-nts, and each of them, reﬁJsed to
settle the claim ef Cheyanne Nalder against Gary Lewis within the Policy.Lirn:{ts and in fact
denied the claim al] together indicatipg Gary Lewis did not have coverage at the time of the
accident.

11.  That Plaintiff, Gary Lewis has duly performed all the conditions, provisions and terms
of the Pol1cy relating to the loss sustained by Plaintiff, Cheyanne Nalder, and has furnished and
delivered to the Defendants, and each of them, full and cornplete particulars of said loss and
have fally complied with all c;f the provisions of the Policy relating to the giving of notice of
said loss and have duly given all other notices required to be given by the Plaintiffs under the
terms of the Policy, mcludmg paying the monthly premlum

12, That Plaintiff, Cheyanne Nalder, is a third party beneficiary under the Policy as well as a
Judgment Creditor of Gary Lewis and is entitled to pursue action against the Defendants directly

under Hall v, Enterprise T easing Co West, 122 Nev 685, 137 P.3d 1104 1109 (2006), as well as

Denham v. Farmers Insurance Comgany 213 Cal. App 3d.1061, 262 Cal. Rph’ 146 (1989).
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13.  That Cheyanne Nalder conveyg_d to UAI her willingness to settle her claim against Gary’

Lewis at or within the policy limits of‘ $15,000.00 provided they were paid in a commercially

-} reasonable manner.

‘14, That Cheyanne Nalder and Ga?y Léwis cooperated with UAI in its investigation
including but not limited to providing a medical authorization to UAI on or about August 2,
2007. 4 |

15, Thaf on or about August 6, 2007 UAI mailed to Plaintiff, Cheyanne Nalders' attomey,
Christensen La;v Offices, a copy of "Renewal Policy Declaration Monthly Nevada Péersonal
Auto Poli'cy“ for Gary Lewis with a note that indicated "‘There was abgap in coverage", .

16. . Thaton or about October 10, 2007 UAI mailed to Plaintiff, Cheyanne Nalders'
attorney, Christensen Law Offices, a letter denying Eoverage. |

17: That on or aboﬁt October 23, 2007, Plaintiff, Cheya.nhe Nalder proﬁded a copy of the

complaint filed against UAI's insured Gary Lewis.

118.  That on or about November 1,2007, UAI méiled to Plaintiff, Cheyanne'Nalders‘

attomey, Christeﬁsen Law Ofﬁcés, another letter denying coverage.

19.  That UAI denied coverage stating Gary Lewis had Ja "lapse in.coverage" due to non-
p‘ayI'nent of premium. |

20.  That UAI denied covcragc for non-renewal.

21.  That UALmailed Gary Lewis a "renewgl statement" on or about Junc.l 1; 2007 that
indicated UAI's intention to Tenew Gary Lewis' policy.

22.  Thatupon recei\:/ing the ;‘renewal statement”, which indi ca’;e& UAI's intenﬁ'_on to renew
Gary Lewis' policy, Gary Lewis madé his premium payment and procur;_ad insurance qbverage

with UAL
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.]23.  That UAI was requiréd under the Jaw to provide insurance coverage under the policy

Gafy Lewis had with UAI for the loss suffered by Chcyennc Nalder, and was under an
obligation to defend Gary Lewis and to mdemrufy Gary Lewis up to and including the policy
limit of $15,000.00, and to settlc Cbcyyene s claxm at or Wlthm the $15 000 00 policy limit
when given an opportunity to do so.

24. - That UAX never advised Lewis ﬁaat Nalder was \&;illing to settle Nalder's claim égz;inst
Lewis for the sum of $‘15,000.0_0.

25.  UAI did not timely evaluate the claim nor did it tender the policy limits.

26.  Dueto the dilatory tactics and failure of UAI to protect their insured by paying the

policy limits when given ample opportunity to do so, Plaintiff, Nalder, was forced to seek the

| services of an attorney to pursue his rights under her claim against Lewis.

27.  Due to the dilatory tactics and faihue of UAI to protect their insured by paying the

| policy limits when given ample opportunity to do so, Plaintiff, Cheyanne Nalder, was forced to

file a'complaint on October 9, 2007 against Gary Lewis for her personal injuries and damages

suffered in the July 8, 2007 automobile accident.

28.  The filing of the complaint caused additional expense and aggravation to both

| Cheyanne Nalder and Gary Lewis,

29.  Cheyanne Nalder procﬁred a Judgment agéinst Gary Lewis in the amount of
$3,500,000.00. 4

30, UAI refﬁscd to protect Gary Lewis and provid;: Gary Lewis with a legal defense to the
lawsuit filed against Gary Lewis by Cheyanne Nalder.

31, That f)cfendants, and each of them, are in breach of contract by their actions whi ch‘

include, but are not limited to:
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1 e Unreasonable conduct in investigating the loss;
2 b. Unreasonable failure to pmvﬁde coverage for the loss;
3 |- - ¢ Unreasonable delay in making payment on the loss;
4 d. Failure to make a prompt, fair and equitable settlement for the Joss:
5 e. Unreasdnably compelling Plaintiffs to retain an attorney before making payment
6 | .on the loss. A

7 |32.  Asaproximate result of the aforementioned breach of contract, Plaintiffs have suffered

8 |and will continue to suffer in the future, damages in the amount of $3,500,000.00 plus

9 |continuing interest.
10 {33.  Asafurther pro.ximate result of the aformentioned breach of contract, Plaintiffs have

11 |suffered anxiety, worry, mental and emotional distress, and other incidental damages and out of

12 | pocket expenses, all to their general damage in excess of $10,000.00. .

. AL h\mﬁ
'Jl.\';:g Tuyt
002358

13 134 Asafurther proximgte resul’é of the breach of contract, Plaintiffs were compelled to

14 |retain legal counsel to prosecute this claim, and Defendants, and each of them, are liable for -
15 | their attorney’s fees feasonably and necessarily incurred in connection therewith,

16 |35.  That Defendants, and each of ﬁ]em, owed a duty of géod faith and fair dealing implied
17 ih every contract. |

18 |36, ’_I;hat Defendants, and each of thcm; were-unreasonable by refusing to cover the true
19 |value of the claim of Cheyanne Nalder, wrongfully failing to settle within the Poli(;y Limits
20 | when they had an opportunity to do so, and wydngﬁlliy denying cd\(erage.

21 3’). Th-at as a proximate result of the aforementioned breach of the implied cciv;ﬁant of

Zé good faith and fair dealing, Plajntiffs have suffered and will continue to suffer in the future,
23 |damagesin the amount of $3,500,000.00 plus continuirig interest,

.24
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1 |38, That as a further proximate result of the aformentioned breach of the implied covenant

2 jof good faith and fair dealing, Plaintiffs have suffered ahxiety, worTy, mentai and emotional

3 ldistress, and other inciélentel damages a1.1d out,of pocket expenses, all to their.general damage
4 lin excess of $10,000.00. |

5 |39.  That as a further proximate result of the aforementioned breach of the ilnplied covenant
6 |ofgood faith'and fair dealing, Plaintiffs were compelied to retajn‘ legal counsel to prosecute this
7 claim, and Defendents,'and each ef them, are liablie for their attomey’s fees reasonably and

8 'necessarily incurred in connection therewith,

9 140.  That Defendants, and each of them, acted unreasonably and with knowledge .that there
10 |was no reasonable basis for its conduct, in its actions which include but a_i‘e not limited to:

11 | wrongfully refusing to cover the value of the claim of Cheyanne Nalder, wrongfully failing to

‘ 12 | setile within the Policy Limits when they had an opportunity to do so and wrongfully denying

002359

p—

o
o
N
w
[9)]
©

J° 13 |the coverage.

- 14 [41.  Thatas a proximate result of the aforemenﬁoned bad faith, Plaintiffs have suffered and
15 | will continue to suffer in the future, damages in the amount of $3,500,000.00 plus continuing
- .16 }interest. | 4
| 17 |42..  That as a further proximate result of the aformentioned bad faith, Plajntiffs have
18 | suffered anxiety, worry, mental and emotiona] dist;ess, and other incidental daxﬁages and out. of
_19 pocket expenses, all to their general damage in excess of $ 10,000.00.
20 [43.  That as a further proximate result of the aforemenﬁoned bad faith, Plaintiffs were
21 . compelled fo retajn legal counsel to prosecute this claim, and Defendants and each of them, are
22 |liable for their attorney’s fees reasonably and necessarily incurred in connection therewith.
23 |

24
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44."  That Defendants, and each of them, violated NRS 686A.310 by their actions, including

but not limited to: wrongfully refusing to cover the value of the claim of Cheyanne Nalder,

wrongfully failing to settle Wlthm the Policy Limits when they had an opportunity to do so and

‘wrongﬁ.llly d cnymg coverage.

'45, That NRS 686A.310 requires that insurance carriers conducting business in Nevada

adopt and imp]ément reasonable standards for the prompt investigation and proceséing of
claims arising under insurance policies, and requires that qan-iers cffectuate the brémpt, fair and
equitablc settlements of claims in whl:ch liability of the insurer Has become reasonably clear..

46.  That UAI did not adopt and implement reasonable standards for the pro‘mpt
investigation and processing of claims arising under its 'insurance policies, and did not

effectuate the a prompt, fair and/or equitable settlement of Nalder's claim against Lewis in

' which liability of the insurer was very clear, and which clarity was conveyed to UAL

47.  That NAC 686A.670 requires that an insurer cornplete an investiéation of each claim

A within 30 days of recelvmg notlce of the claim, unless the investigation cannot be reasonably

completed within that time, -

48:  That UAT received notice of Nalder's claim against Lewis, at the very latest, on or
before August 6, 2007. - That it was more than reasonable for UAT to complete its investigation of
Nalder's claim ag.ainst Lewis well within 30 days of reéeiving r'10ﬁce of the claim,

49, That UAI did not offer the applicable policy limits. .

50, That UAI did failed to investigate the claim at all and denied coverage,

51.  That as a proxXimate result of the aforementioned violation of NRS 686A.310, Plaintiffs

have suffered and will continue to suffer in the future, damages in the amount of $3,500.000.00 )

plus continuing interest.

703
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52. Thatasa fL;.nher proximate result of the aforementioned violation of NRS 686A.310;
Plaintiffs -havc suffered anxiety, worry, mentai and erhotional distress, and other incidental ‘
dam_agq; and out of pocket expenses;, all to their general 'dax.:nage_i_n excess of $10,000.00.
53, Thatasa further i)roximate result of the aforementioned violation of NRS 686A.310,
Plaintiffs were cofnpellpd to retain legé.l counsel to prosecute Fhis claim, and Defendants, and
ca'ch'of them, are liable for thgir attomey’s fees reasonably and necessarily incured in
connection therewith, -
54, That the Defendants, and each of them, have been frandulent in that they liaye stated
that tﬁey would protect Gary Lewis in the event he was found liable in a claim,  All of this
was dope in conscious disregard of Plaintiffs’ rights and therefore Plaintiffs are ;ﬁtitlcd to
punitive damages in an amount in excess of $10,000.00.

WHEREFORE, Plaintiffs, pray for judgment against Defeﬂdants, and each of them, as

follows;

1. Payment for the excess verdict rendered against Lewis which remains unpaid in

1 an amount in excess of $3,500,000.00;

2. General damages for mental and emotional distress and other incidental

damages in an amount in excess of $10,000.00;

3. Attormney’s fees and costs of suit incurred herein; and
4, Punitive damages in an amount in excess of $10,000.00;
"
"
"
9
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5. For such other and further relief as this Court deerns just and proper.

DATED this \/‘Xday of April, 2009.

CHRISTENS W OFFICES, LLC.

By:

Thomag/Christehsen, Esq.
David R Samgson, Esq.
Nevada Bar No. 6811
1000 South Valley View Blvd
Las Vegas, Nevada 89107

" Attorneys for Plainfiffs
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1Case 2:09-cv-01348-RCJ-GWF Document 88-2 Filed 03/04/13 Page 2 of 5
i / .

£\ C
JUDG FHED
DAVID F. SAMPSON, ESQ., o
Nevada Bar #6811 : Can e i
THOMAS CHRISTENSEN, ESQ., fie 26 ] oo 4 ‘68

Nevada Bar #2326

1000 S. Valley View Blvd.

Las Vegas, Nevada 89107

(702) 870-1000

Attomey for Plaintiff,

JAMES NALDER As Guardian Ad
Litem for minor, CHEYENNE NALDER

DISTRICT COURT
CLARK COUNTY. NEVADA
JAMES NALDER, individually )
and as Guardian ad Litem for )
CHEYENNE NALDER, a minor. )
)
Plaintiffs, )
)
vs. : ) CASENO: A549111
) DEPT.NO: VI
GARY LEWIS, and DOES I )
through V, inclusive ROES 1 )
through V )
)
Defendants. )
)

» NOTICE OF ENTRY OF JUDGMENT
PLEASE TAKE NOTICE that a Judgment against Defendant, GARY LEWIS, was

" | entered in the above-entitled matter on June 2, 2008. A copy of said Judgment is attached

hereto. 4 ' K{,

DATED this day of June, 2008.

CHRISTENSEN L FICES, LLC

By: {/\
DAVID B\ SAMPSON, ESQ.
Nevada Bar #6811
THOMAS CHRISTENSEN, ESQ,,
Nevada Bar #2326
1000 S. Valley View Blvd.
Las Vegas, Nevada 89107
Attorneys for Plaintiff
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ase 2:09-cv-0134%«RCJ-GWF Document 88-2 Filed ?3/04/13 Page 3 of 5

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of CHRISTENSEN LAW
b
OFFICES, LLC., and that on this 5 day of’ ; 2008, I served a copy of the

foregoing NOTICE OF ENTRY OF JUDGMENT as follows:

.S. Mail—By depositing a true copy thereof in the U.S. mail, first class
ostage prepaid and addressed as listed below; and/or

O Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
number(s) shown below and in the confirmation sheet filed herewith. Consent to
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by
facsimile transmission is made in writing and sent to the sender via facsimile within
24 hours of receipt of this Certificate of Service; and/or

[J Heand Delivery—By hand-delivery to the addresses listed below.

Gary Lewis

5049 Spencer St. #D

Las Vegas, NV 89119 b/gﬁ

“An employee of CHRISTEN, AW
OFFICES, LLC
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JMT
THOMAS CHRISTENSEN, ESQ., L «{ f@g'—
Nevada Bar #2326 CL:RKY, THE COLRT

DAVID F. SAMPSON, ESQ., By
Nevada Bar #6811 ° Jiw 3| s2PH708
1000 S. Valley View Blvd.

Las Vegas, Nevada 89107 g L
(702) 870-1000

-n}

¥
e

Attorney for Plaintiff,
DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES NALDER, )
as Guardian ad Litem for )
CHEYENNE NALDER, a minor. )
)
Plaintiffs, )
)
vs. ) CASENO: A549111
) DEPT.NO: VI
GARY LEWIS, and DOES I )
through V, inclusive )
)
Defendants. )
) »
JUDGMENT

In this action the Defendant, GARY LEWIS, having been regularly served with the
SMons and having failed to appear and answer the Plaintiff's complaint filed herein, the
legal time for answering having expired, and no answer or demurrer having been filed, the
Default of said Defendant, GARY LEWIS, in the premises, having been duly entered according
to law; upon application of said Plaintiff, Judgment is hereby entered against said Defendant as

follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the
sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,444.63 in
pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, 2007,
until paid in full. |

0 e
DATED THIS ¢~ day of May, 2008.

Submitted by:
CHRISTENSEN LAW OFFICES, LLC.

BY; [/ /?
DAVWON
Nevada 811

1000 S. Valley View
Las Vegas, Nevada 89107
Attorney for Plaintiff
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Electronically Filed
3/22/2018 11:15 AM
Steven D. Grierson

CLERK OF THE COUE?1

David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
- o1-A~B4q\)
CHEYENNE NALDER, ) CASE NO.: -A54943-1
)
) DEPT NO.: XXIX
Plaintiff, )
)
Vs. )
)
GARY LEWIS, )
)
Defendants. )

EX PARTE MOTION TO AMEND JUDGMENT IN THE NAME OF

CHEYENNE NALDER, INDIVIDUALLY

Date: N/A
Time: N/A
NOW COMES Cheyenne Nalder, by and through her attorneys at STEPHENS, GOURLEY
& BYWATER and moves this court to enter judgment against Defendant, GARY LEWIS, in her

name as she has now reached the age of majority. Judgment was entered in the name of the
guardian ad litem. (See Exhibit 1) Pursuant to NRS 11.280 and NRS 11.300, Cheyenne now
moves this court to issue the judgment in her name alone (See Exhibit 2) so that she may pursue
collection of the same. Cheyenne turned 18 on April 4, 2016. In addition, Defendant Gary Lewis,

has been absent from the State of Nevada since at least February 2010.
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Therefore, Cheyenne Nalder hereby moves this court to enter the judgment in her name of
$3,500,000.00, with interest thereon at the legal rate from October 9, 2007, until paid in full.
Dated this / ﬂ day of March, 2018.

STEPHENS GOURLEY & BYWATER

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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THOMAS CHRISTENSEN, ESQ., _
Nevada Bar #2326 CLERK QF THE COLIRS
DAVID F. SAMPSON, ESQ., . )
Nevada Bar #6811 JUﬂ 3 | s2PH'08
1000 S. Valley View Bivd.

Las Vegas, Nevada 89107 -

(702) 870-1000 F i L E— D
Attorney for Plaintiff,

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES NALDER,
as Guardian ad Litem for
CHEYENNE NALDER, a minor.

Plaintiffs,

CASE NO: A549111
DEPT. NO: VI

VS,

GARY LEWIS, and DOES I
through V, inclusive

Defendants.

Lo S’ e e ™ N N N e S e N

JUDGMENT
In this action the Defendant, GARY LEWIS, having been regularly served with the
Summons and having failed to appear and answer the Plaintiffs complaint filed herein, the
legal time for answering having expired, and no answer or demurrer having been filed, the
Default of said Defendant, GARY LEWIS, in the ﬁremiscs, having been duly entered according
to law; upon application of said Plaintiff, Judgment is hereby entered against said Defendant as

follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the
sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,444.63 in
pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, 2007,
unti) paid in full.

0 Y
DATED THIS day of-May, 2008.

N o

DISTRICT JUDGE

Submitted by:
CHRISTENSEN LAW OFFICES, LLC.

BY: / /{
DAVWON
Nevad 811

1000 S. Valley View
Las Vegas, Nevada 89107
Attomey for Plaintiff
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130
Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, CASENO: A549111
) DEPT. NO: XXIX

Plaintiff,
VS.
GARY LEWIS,

Defendant.

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons
and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said

Defendant, GARY LEWIS, in the premises, having been duly entered according to law; upon

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the
sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,4444.63

in pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9,

2007, until paid in full.

DATED this day of March, 2018.

District Judge

Submitted by:
STEPHENS GOURLEY & BYWATER

DAVID A. STEPHENS, ESQ.

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

. Las Vegas, Nevada 89130
| Attorneys for Plaintiff
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Electronically Filed
5/18/2018 3:37 PM
Steven D. Grierson

: CLERK OF THE COU
NOE W' ,gl-u«w
David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )

Plaintift, % Case No. 07A549111
Vs. % Dept. No. XXIX
GARY LEWIS %

Defendant. %

NOTICE OF ENTRY OF AMENDED JUDGMENT _
NOTICE IS HEREBY GIVEN that on the 26" day of March, 2018, the Honorable David

M. Jones entered an AMENDED JUDGMENT, which was thereafter filed on March 28, 2018, in

the above entitled matter, a copy of which is attached to this Notice.

Dated this _/ "] day of May, 2018.
STEPHENS & BYWATER

D 4
David A. Stephens, Esq.
Nevada Bar No. 00902

3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorney for Brittany Wilson

Case Number: 07A549111
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CERTIFICATE OF MAILING

I hereby certify that [ am an employee of the law office of STEPHENS & BYWATER,
and that on the Ej_L day of May, 2018, I served a true copy of the foregoing NOTICE OF
ENTRY OF AMENDED JUDGMENT, by depositing the same in a sealed envelope upon
which first class postage was fully prepaid, and addressed as follows:

Gary Lewis

733 S. Minnesota Ave.
Glendora, California 91740

WA sl

An employee of Stephens & Bywater
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130
Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

Electronically Filed
3/28/2018 3:05 PM
Steven D. Grierson

002380
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DISTRICT COURT
CLARK COUNTY, NEVADA
CTASAC
CHEYENNE NALDER, CASE NO: AS45+H
) DEPT. NO: XXIX

Plaintiff,
Vs,
GARY LEWIS,

Defendant.

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons

and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for

answering having expired, and no answer or demurrer having becn filed, the Default of said

Defendant, GARY LEWIS, in the premises, having been duly entered according 1o law; upon

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:

Casc Number: 07A549111
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130
Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
' ’ OTASAA 1)
CHEYENNE NALDER, CASE NO: A5494+t
) DEPT. NO: XXIX

Plaintiff,
VS.
GARY LEWIS,

Defendant.

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons

and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said
Defendant, GARY LEWIS, in the premises, having been duly entered according to law; upon

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the 7~

B3 A WL 63
$85434,4444:63

sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3

in pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, -

12007, until paid in full.

DATED this 22 !/4 day of March, 2018.

Submitted by:
STEPHENS GOURLEY & BYWATER

Dy /Vg?@cg—"

L

DAVID A. STEPHENS, ESQ.

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130

Attorneys for Plaintiff
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Electronically Filed
4/3/2018 3:07 PM
Steven D. Grierson

CLERK OF THE COU
cour R e B

David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, ) CASENO.: AS491+ A-18-772220-C
)
) DEPT NO.: XXiX  Department 29
Plaintiff, )
)
VS. )
)
GARY LEWIS and DOES I through V, )
inclusive, )
)
Defendants. )
)
COMPLAINT
Date: n/a
Time: n/a
COMES NOW the Plaintiff, CHEYENNE NALDER, by and through Plaintiff’s attorney,

DAVID A. STEPHENS, ESQ., of STEPHENS & BYWATER, and for a cause of action against the
Defendants, and each of them, alleges as follows:

1. Upon information and belief, that at the time of the injury the Defendant, GARY
LEWIS, was a resident of Las Vegas, Clark County, Nevada, and that on or about December 2008
GARY LEWIS moved out of state and has not been present or resided in the jurisdiction since that
time.

2. That Plaintiff, CHEYENNE NALDER, was at the time of the accident, a resident of
the County of Clark, State of Nevada

3, That the true names or capacities, whether individual, corporate, associate or

otherwise, of Defendants names as DOES 1 through V, inclusive, are unknown to Plaintiff, who
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therefore sues said Defendant by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in some
manner for the events and happenings referred to and caused damages proximately to Plaintiff as
herein alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the
true names and capacities of DOES 1 through V, when the names have been ascertained, and to join
such Defendants in this action.

4, Upon information and belief, Defendant, Gary Lewis, was the owner and operator of
a certain 1996 Chevy Pickup (hereafter referred as “Defendant vehicle”) at all times relevant to this
action.

5. On the 8" day of July, 2007, Defendant, Gary Lewis, was operating the Defendant’s
vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder,
was playing on the private property; that Defendant, did carelessly and negligently operate
Defendant’s vehicle so to strike the Plaintiff, Cheyenne Nalder, and that as a direct and proximate
result of the aforesaid negligence of Defendant, Gary Lewis, and each of the Defendants, Plaintiff,
Cheyenne Nalder, sustained the grievous and serious personal injuries and damages as hereinafter
more particularly alleged.

6. At the time of the accident herein complained of, and immediately prior thereto,
Defendant, Gary Lewis, in breaching a duty owed to Plaintiffs, was negligent and careless, inter
alia, in the following particulars:

A. In failing to keep Defendant’s vehicle under proper control;

=

In operating Defendant’s vehicle without due care for the rights of the Plaintiff;

C. In failing to keep a proper lookout for plaintiffs

D. The Defendant violated certain Nevada Revised Statutes and Clark County Ordinances,
and the Plaintiff will pray leave of Court to insert the exact statutes or ordinances at the time of
trial.

7. By reason of the premises, and as a direct and proximate result of the aforesaid
negligence and carelessness of Defendants, and each of them, Plaintiff, Cheyenne Nalder, sustained

a broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and

-2 -
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systems, and was otherwise injured and caused to suffer great pain of body and mind, and all or
some of the same is chronic and may be permanent and disabling, all to her damage in an amount in
excess of $10,000.00

8. By reason of the premises, and as a direct and proximate result of the aforesaid
negligence and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has
been caused to expend monies for medical and miscellaneous expenses as of this time in excess of
$41,851.89, and will in the future be caused to expend additional monies for medical expenses and
miscellaneous expenses incidental thereto, in a sum not yet presently ascertainable, and leave of
Court will be requested to include said additional damages when the same have been fully
determined.

9. Prior to the injuries complained of herein, Plaintiff, Cheyenne Nalder, was an able-
bodied female, capable of being gainfully employed and capable of engaging in all other activities
for which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate
result of the negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, was
caused to be disabled and limited and restricted in her occupations and activities, and/or suffered a
diminution of Plaintiff’s earning capacity and future loss of wages, all to her damage in a sum not
yet presently ascertainable, the allegations of which Plaintiff prays leave of Court to insert here
when the same shall be fully determined.

10. That James Nalder as guardian ad litem for Plaintiff, Cheyenne Nalder, obtained
judgment against Gary Lewis.

11. That the judgment is to bear interest at the legal rate from October 9, 2007 until paid in
full.

12. That during Cheyenne Nalder’s minority which ended on April 4, 2016 all statutes of
limitations were tolled.

13. That during Gary Lewis’ absence from the state of Nevada all statutes of limitations
have been tolled and remain tolled.

14. That the only payment made on the judgment was $15,000.00 paid by Lewis’s insurer

on February 5,2015. This payment extends any statute of limitation.

-3
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15. After reaching the age of majority an amended judgment was entered in Cheyenne
Nalder’s name.

16. Plaintiff, in the alternative, now brings this action on the judgment to obtain a judgment
against Gary Lewis including the full damages assessed in the original judgment plus interest and
minus the one payment made.

17. In the alternative Plaintiff requests declaratory relief regarding when the statutes of
limitations on the judgments expire.

18.  Plaintiff has been required to retain the law firm of STEPHENS & BYWATER to
prosecute this action, and is entitled to a reasonable attorney’s fee.

CLAIM FOR RELIEF;

1. General damages in an amount in excess of $10,000.00;

2. Special damages for medical and miscellaneous expenses in excess of $41,851.89, plus
future medical expenses and the miscellaneous expenses incidental thereto in a presently
unascertainable amount;

3. Special damages for loss of wages in an amount not yet ascertained an/or diminution of
Plaintiff’s earning capacity, plus possible future loss of earning and/or diminution of Plaintiff’s
earning capacity in a presently unascertainable amount;

4. Judgment in the amount of $3,500,000 plus interest through April 3, 2018 of
$2,112,669.52 minus $15,000.00 paid for a total judgment of $5,597,669.52.

5.Ad%bmmmmmmewmmoﬂmMMMMonmﬂmmmmﬁsmﬂde%amwhd
the Defendant’s continued absence from the state.

4, Costs of this suit;

5. Attorney’s fees; and
111
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6. For such other and further relief as to the Court may seem just and proper in the

premises.

DATED this 3" day of April, 2018.

STEPHENS GOURLEY & BYWATER

/s David A. Stephens

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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Electronically Filed
9/13/2018 12:26 PM
Steven D. Grierson

CLERK OF THE COUEE
STPJ (CIV) w s

David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )
Plaintiff, g Case No. A-18-772220-C
Vs. % Dept. No. XXIX
GARY LEWIS, %
Defendant. %
)
STIPULATION TO ENTER JUDGMENT
Date: n/a
Time: n/a

Gary Lewis, through his attorney, E Breen Arntz, Esq., and Cheyenne Nalder, through her
attorney, David A. Stephens, Esq., to heréby stipulate as follows:

1. Gary Lewis has been continuouésly absent from the State of Nevada since at least 2010.

2. Gary Lewis has not been subject to service of process in Nevada since at least 2010 to the
present.

3. Gary Lewis has been a resident and subject to service of process in California from 2010
to the present.

4. Plaintiff obtained a judgment against GARY LEWIS which was entered on August 26,
2008. Because the statute of limitations on the 2008 judgment had been tolled as a result of GARY
LEWIS’ absence from the State of Nevada pursuant to NRS 11.300, Plaintiff obtained an amended
judgment that was entered on May 18, 2018. '

5. Plaintiff filed an action on the judgment under Mandlebaum v. Gregovich, 50 P. 849, 851

Case Number: A-18-772220-C
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(Nev. 1897), in the alternative, with a peréonal injury action should the judgment be invalid.

6. Gary Lewis does not believe there is a valid statute of limitations defense and Gary Lewis
does not want to incur greater fees or damages.

7. Cheyenne Nalder is willing to allow judgment to enter in the amount of the judgment plus
interest minus the payment of $15,000.00 and without additional damages, attorney fees or costs.
Plaintiff is also willing to accept the judgment so calculated as the resulting judgment of the
alternatively pled injury claim. Plaintiff \;‘Nill not seek additional attorney fees from Defendaht.

8. The parties stipulate to a Judgment in favor of Cheyenne Nalder in the sum of
$3,500,000.00, plus interest through September4 2018 0f$2,211,820.41 minus $15,000.00 paid for
a total judgment of $5,696,820.41, with interest thereon at the legal rate from September 4, 2018, until
paid in full.

9. The attached judgment may be signed and entered by the Court.

Dated this _f___lday of September, 2018

David A. Stephens, Esq. . : E. BTefn Amntz, EsQ.

Nevada Bar No. 00902 , Nevada Bar No. 03853
Stephens & Bywater : 5545 Mountain Vista, #E
3636 North Rancho Drive Las Vegas, NV 89120
Las Vegas, Nevada 89130 ) Attorney for Gary Lewis

Attorey for Cheyenne Nalder
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David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater, P.C.

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawiirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER,
Plaintiff, Case No. A-18-772220-C
Vs, Dept. No. XXIX
GARY LEWIS,

Defendant.

JUDGMENT

Date: n/a
Time: n/a

Pursuant to the stipulation of the parties, and good cause appearing therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that Plaintiff Cheyenne Nalder
have and recover judgment from Defendant Gary Lewis in the sum of three million five hundred
thousand dollars, ($3,500,000.00), plus prejudgment interest through September 4, 2018 in the sum
of two million two hundred eleven thousand eight hundred twenty and 41/100 dollars,
($2,211,820.41), minus fifteen thousand dollars ,($15,000.00), previously paid to Cheyenne Nalder,
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902

3636 North Rancho Drive

Las Vegas, Nevada 89130
Attorneys for Plaintiff

for a total judgment of five million six hundred ninety six thousand eight hundred twenty and 41/100

STEPHENS & BYWATER, P.C.

dollars, ($5,696,820.41), with interest thereon at the legal rate from September 4, 2018, until paid in
full.
DATED this day of September, 2018.
DISTRICT JUDGE
Submitted by:
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Electronically Filed
8/16/2018 5:19 PM
Steven D. Grierson

CLERE OF THE COUE I;

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglasi@awslawvers.com

Attorneys for Proposed Intervenor United Automobile Insurance Company
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYANNE NALDER, CASE NO.: A-18-772220-C
DEPT. NO.: 29
Plaintiff,
vs. UAIC’S MOTION TO INTERVENE

GARY LEWIS and DOES I through V,
inclusive,

Defendants.

COMES NOW, UNITED AUTOMOBILE INSURANCE COMPANY (hereinafter
referred to as “UAIC™), by and through its attorney of record, ATKIN WINNER & SHERROD
and hereby submits this Motion to Intervene in the present action, pursuant to the attached
Memorandum of Points and Authorities, all exhibits attached hereto, all papers and pleadings on
file with this Court and such argument this Court may entertain at the time of hearing,

§ ¢ . L ,/

DATED this /' day of A{l1/sA ,2018.

ATKIN WTNNER%W&ROD

i

7 g0 /

i st

Matthew J. Douglas ;!

Nevada Bar No. 113 1;"
1117 South Rancho Brive
Las Vegas, Nevada 89102
Attorneys for Intervenor

Page 1 of 9
Case Number: A-18-772220-C

002395

002395

002395




96€200

LTD

A TtxkiN W INNER &S HERROD

A NEVADA LAW FIRM

941

10
11
12
13
14
15
16
17
18
19
20

=
o

23
24
25
26
27
28

002396

NOTICE OF MOTION

TO: ANY AND ALL PARTIES AND THEIR COUNSEL OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring

the foregoing Motion to Intervene for hearing before the above-entitled Court on the 19 day of

In Chambers
September , 2018, at the hour of __.m. in the forenoon of said date, or as soon

thereafter as counsel can be heard.

e
DATED this w day of
ATKIN WINNER RROD
Matthew Douglds Esq (;
Nevada Bar No. 11371
117 South Rancho Drive

Las Vegas, Nevada 89102
Attorneys for Intervenor

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF

MOTION FOR INTERVENTION

L

Introduction & Factual Background

Although this action was only recently filed, this matter actually has a long history that
dates back eleven (11) years, to July 2007 when the loss underlying this action occurred.
Proposed Intervenor will not re-state the entire history as it is adequately set forth in Order
Certifying a Second Question to the Nevada Supreme Court by United States Court of Appeals
for the Ninth Circuit, which was filed on January 11, 2018. 4 copy of the Order certifying the
second question of law is attached hereto as Exhibit ‘A.’ Rather, the salient points are that

Plaintiff’s causes of action are premised on a judgment which had been entered against Gary

Page 2 of 9
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Lewis on August 26, 2008, After obtaining the judgment, Counsel for Plaintiff' then filed an

action against Mr. Lewis’ insurer, United Automobile Insurance Company (“UAIC”), Proposed
Intervenor herein. Despite the prohibition against direct actions against an insurer, Plaintiff failed
to obtain an assignment prior to filing that action against UAIC and, only later, during the
litigation obtained an assignment from Lewis.

In any event, that action - on coverage for the 2008 judgment by Nalder against UAIC —
has proceeded in the United States District Cowrt for the District of Nevada and, the United
States Court of Appeals for the Ninth Circuit, since 2009. During the pendency of those appeals
it was observed that Plaintiff had failed to renew her 2008 judgment against Lewis pursuant to
Nevada law. Specifically, as this Court is aware, under N.R.S. 11.190(1)(a) the limitation for
action to execute on such a judgment would be six (6) years, unless renewed under N.R.S.
17.214. Upon realizing the judgment had never been timely renewed, UAIC filed a Motion to
Dismiss the Appeal for Lack of Standing with the Ninth Circuit on March 14, 2017. On
December 27, 2017 the Ninth Circuit certified a second question to the Nevada Supreme Court —
specifically certifying the following question:

“Under Nevada law, if a plaintiff has filed suit against an insurer seeking damages based on a
separate judgment against its insured, does the insurer’s liability expire when the statute of
limitations on the judgment runs, notwithstanding that the suit was filed within the six-year life
of the judgment?”

On February 23, 2018 the Nevada Supreme Court issued an order accepting this second certified
question and ordered Appellants to file their Opening brief within 30 days, or by March 26,
2018. 4 copy of the Order accepting the second certified question is aftached hereto as Exhibit

‘B.” In accepting the certified question, the Nevada Supreme Court rephrased the question as

follows:

U At that time, in 2008, Ms. Nalder was a minor so the judgment was entered in favor of her
through her Guardian Ad Litem and, father, James Nalder,

Page 3 of 9
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In an action against an insurer for breach of the duty to defend its insured, can the
plaintiff continue to seek consequential damages in the amount of a default
judgment obtained against the insured when the judgment against the insured was
not renewed and the time for doing so expired while the action against the insurer
was pending?

On August 2, Plaintiff (Appellant therein) filed her Opening Brief on this question and, UAIC
has yet to file its Response Brief an, accordingly, the above-quoted question and, issue, remains

pending before the Nevada Supreme Court,

Despite the above, in what appears to be a clear case of forum shopping, Plaintiff retained
additional Counsel (Plaintiff’s Counsel herein) who filed an ex parte Motion before this Court on
March 22, 2018 seeking, innocently enough, to “amend” the 2008 expired judgment to be in the
name of Cheyenne Nalder individually. 4 copy of the Ex Parte Motion is aftached hereto as
Exhibit ‘C.’ Thereafter, this Court obviously not having been informed of the above-noted
Nevada Supreme Court case, entered the amended judgment and same was filed with a notice of
entry on May 18, 2018. 4 copy of the filed Amended Judgment is attached hereto as Exhibit 'D.’

Furthermore, Plaintiff then initiated this “new” action in a thinly veiled attempt to have
this Court rule on issues pending before the Nevada Supreme Cowrt and “fix” their expired
judgment. This intent appears clearly evidenced by paragraph five (5) of Plaintiff’s prayer for
relief herein which states Plaintiff is seeking this Court to make “a declaration that the statute of
limitations on the judgment on the judgment is still tolled as a result of Defendant’s continued
absence from the state,” 4 copy of Plaintiff’s Complaint is attached hereto as Exhibit ‘E.”
Plaintiff then apparently served Lewis and, on July 17, 2018, sent a letter to UAIC’s counsel
with a copy of a “three Day notice to Plead”, and, as such, threatening default of Lewis on this
“new” action. 4 copy of Plaintiff’s letter and three day notice is attached hereto as Exhibit ‘F.’

Upon learning of this new action and, given the United Stafes District Cowrt’s ruling that
Gary Lewis is an insured under an implied UAIC policy for the loss belying these judgments

and, present action, UAIC immediately sought to engage counsel to appear on Lewis’ behalf in

Page 4 of 9
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the present action. 4 copy of the Judgment of the U.S. District Court finding coverage and
implying an insurance policy is attached hereto as Exhibit ‘G.” Following retained defense
Counsel’s attempts to communicate with Mr. Lewis to defend him in this action and, potentially,
vacate this improper amendment to an expired judgment — retained defense counsel was sent a
lettei‘ by Tommy Christensen, Esq. — the Counsel for Plaintiff judgment-creditor in the above-
referenced action and appeal — stating in no uncertain terms that Counsel could not communicate
with Mr. Lewis, nor appear and defend him in this action. 4 copy of Tommy Christensen’s letter
of August 13, 2018 is attached hereto as Exhibit ‘H.”

Despite the apparent contradiction of counsel representing both the judgment-creditor and
judgment-debtor in the same action, it is also clear that Mr. Christensen’s letter has caused the

need for UAIC to intervene in the present action and, this Motion follows.

II.
ARGUMENT
A. The insurer UAIC must be permitted to intervene in this action because it has an
interest to protect given UAIC’s duty to defend LEWIS per the October 30, 2013
Order of the U.S. District court.

NRCP 24(a)(2) provides for the intervention of right under the following circumstances:

Upon timely application anyone shall be permitted to intervene an action: . .. (2)
when the applicant claims an interest relating to the property or transaction which

: 3 dlnd 4l n Al maitinan A 4l n A

is the subject of the action and he is so situated that the disposition of the action

may as a practical matter impair or impede his ability to protect that interest,

unless the applicant’s interest is adequately represented by existing parties.
The named Defendant LEWIS has been found to be an insured per the United States District
Court Order under an implied policy of insurance with UAIC policy at the time of the accident
underlying the judgments for which Plaintiff seeks relief in the present action. Exhibit ‘G.”

When UAIC became informed of the present action and attempted to retain counsel to defend

LEWIS, UAIC was informed by Counsel for Plaintiff that he would not allow retained defense

Page 5 of 9
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counsel to file any motion to defend LEWIS or vacate the amended judgment. Exhibit “H.”
Without the ability of retained defense counsel to appear and mount a defense on LEWIS’
behalf, it is apparent that UAIC cannot provide him an effective defense. As long as UAIC is
obligated to provide such a defense, and to potentially pay any judgmént against LEWIS,
UAIC’s interests are clearly at stake in this action. Therefore, pursuant to NRCP 24(a)(2), UAIC
should be allowed to intervene in this action.

Intervention is governed by NRCP 24 and NRS 12.130. Although strikingly similar,
NRCP 24 requires “timely application” to intervene whereas NRS 12.130 merely requires
intervention at the district court level. Stephens v. First National Bank, 64 Nev. 292, 182 P.2d
146 (1947). NRS 12.130(1)(c), however, specifically provides that intervention may be made as
provided by the Nevada Rules of Civil Procedure. As such, given this mandate, the procedural
rule will be specifically addressed in the instant Motion.

NRCP 24(a)(2) imposes four (4) requirements for the intervention of right: (1) the
application must be timely; (2) it must show an interest in the subject matter of the action; (3) it
must show that the protection of the interest may be impaired by the disposition of the action;
and (4) it must show that the interest is not adequately represented by an existing party. State
Indus. Ins. Sys. v. Eighth Judicial Dist. Court, 111 Nev. 28, 888 P.2d 911 (1995). 2

When determining the timeliness of an application for intervention, it is not the length of
the delay by the intervenor that is of primary importance, per se, but the extent of prejudice to the
rights of existing parties resulting from the delay. Lawler v. Ginochio, 94 Nev.- 623, 584 P.2d 667

(1978). This determination is, of course, within the sound discretion of the court. Id. Here, this

2 The Rule specifically reads: (a) Intervention of Right. Upon timely application anyone shall be
permitted to intervene in an action: (1) when a statute confers an unconditional right to intervene; or (2)
when the applicant claims an interest relating to the property or transaction which is the subject of the
action and he is so situated that the disposition of the action may as a practical matter impair or impede
his ability to protect that interest, unless the applicant's interest is adequately represented by existing
parties.
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matter is newly filed, LEWIS was only recently served, no default has been taken, no discovery
has progressed, and the matter has had no dispositive rulings made nor trial date set; as such,
UAIC’S intervention in the instant matter will not delay the trial proceedings and, thus, should
be considered timely.

Furthermore, as outlined above, it is clear that UAIC’s Petition meets the other three
requirements for intervention as of right based upon the clear fact that UAIC has a significant
interest in the action as the insurer for LEWIS under the aforenoted U.S. District Court Order.
By dint of this fact UAIC could potentially be responsible for any damages LEWIS is found
liable for. This substantial interest serves to satisfy the two remaining requirements as protection
of the interest will be impaired by disposition of this action as any judgment entered against
LEWIS - without his ability to defend it -would necessarily impair UAIC. Finally, that as there is
currently no defendant defending this cause — UAIC’s interest is not sufficiently protected.

Moreover, it also true that these very issues - the validity of the 2008 judgment against
Lewis — are also at issue in a case involving UAIC beforc the Nevada Supreme Court, as set for
above. The fact that Plaintiff now seeks this Court to make declarations about the validity to the
2008 judgment not only would appear to infringe upon issues before the Nevada Supreme Court
and, Ninth Circuit, but also may directly affect UAIC’s interests, adding further good cause to
show UAIC is an interested third party whom should be allowed to intervene.

The final requirement under N.R.C.P. 24(c) is that the Motion to intervene “shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.
Accordingly, attached hereto as Exhibit “I “, is a copy of UAIC’s proposed responsive pleading
to this action, a Motion to Dismiss.

111
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1.

CONCLUSION

Based on the foregoing, it is necessary for UAIC to intervene in this matter to protect its

interests and LEWIS’.

- ¢ 4'{’\ : ) . .
DATED this_/ [/ day of 4{’@;@2&5’/ ,2018.

ATKIN WH\INE)(@@QRROD

(.7

Matthew Douglas, ]rf 1.
Nevada Bar No. 11 ’fcl
1117 S. Rancho Drive
Las Vegas, Nevada 89102
Attorneys for UAIC
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CERTIFICATE OF SERVICE

172
[ certify that on this Zé’ “day of August, 2018, the foregoing MOTION TO

INTERVENE was served on the following by N Electronic Service pursuant to NEFR 9 M
Electronic Filing and Service pursuant to NEFR 9 [ ] hand delivery [ ] overnight delivery [ ] fax [
] fax and mail [ | mailing by depositing with the U.S. mail in Las Vegas, Nevada, enclosed in a
sealed envelope with first class postage prepaid, addressed as follows:

PLAINTIFFS’ COUNSEL

David A. Stephens, Esq.

STEPHENS, GOURLEY & BYWATER

3636 N. Rancho Dr.
Las Vegas, Nevada 89130

e s

An empldyee of A’l" KIN WINNER & SHERROD
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FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT N 106()'-'
JAMES NALDER, Guardian No. 13-17441
.Ad Litem on behalf of .
Cheyanne Nalder; GARY D.C.No. ,
LEWIS, individually, 2:09-cv-01348-RCJ-GWF
Plaintiffs-Appellants, :
V. ORDER CERTIFYING
QUESTION TO THE
UNITED AUTOMOBILE NEVADA SUPREME
INSURANCE COMPANY, COQURT o
Defendant-Appellee. g
N
)

Appeal from the United States District Court
for the District of Nevada
Robert Clive Jones, District Judge, Presiding

Arguéd and Submitted January 6,2016
San Francisco, California

" Filed December 27, 2017

Before: Diarmuid F. O’Scannlain and
William A. Fletcher, Circuit Judges.”

* This case was submitted to a panel that included Judge Kozinski,
* who recently retired.

GECEIVEy,
JAN 11 2018

EUZABETH A. BROWN
CLERK OF SUPREME GOYRT
DEPUTY CLERK
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2 . NALDER V. UNITED AUTQ INS. CoO. '

SUMMARY"™

Certified Question to Nevada Supreme Court.

The panelvcertiﬁed the following question of law to the
Nevada Supreme Court:

Under Nevada law, if a plaintiff has filed suit
-against an insirer seeking damages based.on
a separate judgment against its insured, does
the insurer’s liability expire when the statute
of limitations on. the judgment, rums,
notwithstanding that the suit was filed within
the six-year life of the judgment?" '

ORDER -

Pursuant to Rule 5 of the Nevada Rules of Appellate:
Procedure, we certify to the Nevada Supreme Court the -

question of law set forth in Part I of this order., The answer
to this question may be determinative of the cause pending
before this court, and there is no controlling precedent in the
decisions of the Nevada Supreme Court or the Nevada Court
of Appeals. o )

Further - proceedings in this court are stayed pending

" receipt of an answer to the certified question. Submission

remains withdrawn pending further order.” The parties-shall
notify the Clerk of this court within one week after -the

** This summary constitutes no part of the opinion of the court. It has

- been prepared by court staff for the convenience of the reader.
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NALDER V. UNITED AUTO INS. Co.A 3'

Nevada Supreme Court accepts or rejects the certified

question, and again within one week after the Nevada
Supreme Court renders its opinion.

I

Plaintiffs-appellants, James Nalder, guardian ad litem for-
Cheyanne Nalder, and Gary Lewis will be the appellants-

before the Nevada Supreme Court. Defendant-appellee,

United Automobile Insurance Company (“UAIC?), a Florida

corporation with its principal place of business. in Florida,
will be the respondent.

. The names and addresses of counsel for the partles areas

follows:

Thomas Christensen, Christensen Law - Offices, LLC,
1000 South Valley View Boulevard, Las Vegas, Nevada
89107, and Dennis M. Prince, Eglet Prince, 400 South
Seventh Street, Suite 400, Las Vegas, Nevada 89101, for
appellants.

. Thomas E. Winner, Susan M. Sherrod and Matthew J.
Douglas, Atkin Winner & Sherrod, 1117 South Rancho
Drive, Las Vegas, Nevada 89102, for respondent.

n
The question of law to be answered is:
Under Nevada law, if a plaintiff has filed
suit against an insurer seeking damages based

on a separate judgment against its insured,
does the insurer's liability expire when the
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statute of limitations on the judgment runs,
notwithstanding that the suit was filed within
the six-year life of the judgment?

The Nevada Supreme Court may rephrase the questioﬁ as
it deems necessary. :

11
A

This is the second order in this case certifying a question
to the Nevada Supreme Court. We recount the facts
essentially as in the first order,

On July 8, 2007, Gary.Lewis ran over Cheyanne Nalder.
Lewis had taken out an auto insurance policy with UAIC,
which was renewable on a monthly basis. Before the
accident, Lewis had received a statement instructing him that

- his renewal payment was due by June 30, 2007. The

statement also specified that “[t]o avoid lapse in-coverage,
payment must be received prior to expiration of your policy.”
The statement listed June 30, 2007, as the policy’s effective
date and July 31, 2007, as its expiration date. Lewis did not
pay to renew his policy until July 10, 2007, two days after the
accident,

James Nalder (“Nalder”), Cheyanne’s father, made an
offer to UAIC to settle her claim for § 15 ,000, the policy limit.

TIAW raiantad thn offer. arcuine Iewis was not covered a
visae ITICCIEH LI OilY, argulng 1 AWis was 1l COVEICa al

the time of the accident because he did not renew the policy
by June 30. UAIC never informed Lewis that Nalder was
willing to settle,
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Nalder sued Lewis in Nevada state court and obtained a .

$3.5 million default judgment. Nalder and Lewis then filed
the instant suit against UAIC in state court, which UAIC

removed to federal court. Nalder and Lewis alleged breach .

of contract, breach of the implied covenant of good faith and
fair dealing, bad faith, fraud, and breach of section 686A.310
of the Nevada Revised Statutes. UAIC moved for summary
judgment on the basis that Lewis had no insurance coverage
on the date of the accident. Nalder and Lewis argued that

- Lewis was covered on the date of the accident because the

renewal notice was ambiguous as to when payment had to be
received to avoid a lapse in coverage, and that this ambiguity
had to be construed in favor of the insured. The district court

. found that the contract could not be reasonably interpreted in

favor of Nalder and Lewis’s argument and granted summary
judgment in favor of UAIC.

We held that summary judgment “with respectto whether
there was coverage” was improper because the “[p]laintiffs
came forward with facts supporting their tenable legal
position.” Nalder v. United Auto. Ins. Co.,500F. App’x 701,
702 (9th Cir. 2012). But we affirmed “[t]he portion of the
order granting summary judgment with respect to the
[Nevada] statutory arguments.” Id.

On remand, the district court granted partial summary

‘judgment to each party. First, the court found the renewal

statement ambignous, so it construed this ambiguity against -
UAIC by finding that Lewis was covered on the date of the

: -\
accident. Second, the court found that UAIC did not act in

bad faith because it had a reasonable basis to dlspute
coverage. Third, the court found that UAIC breached its duty
to defend Lewis but awarded no damages “because [Lewis]
did not incur any fees or costs in defending the underlying
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action” as he took a default judgment. The court ordered
UAIC “to pay Cheyanne Nalder the policy limits on Gary
Lewis’s implied insurance policy at the time of the accident.”
Nalder and Lewis appeal.

B

Nalder and Lewis claim on appeal that they should have
been awarded consequential and compensatory. damages
resulting from the Nevada state- court judgment because
UAIC breached its duty to defend. Thus, assuming that
UAIC did not act in bad faith but did breach its duty to
defend Lewis, one question before us is how to calculate the
damages that should be awarded. Nalder and Lewis claim
they should have been awarded the amount of the default
judgment ($3.5 million) because, in their view, UAIC’s
failure to defend Lewis was the proximate cause of the
judgment against him. The district court, however, denied
damages because Lewis chose not to defend and thus incurred
no attorneys’ fees or costs. Because there was no clear state
law and the district court’s opinion in this case conflicted

~ with another decigion by the U.S. District Court for the
- District of Nevada on the question of whether liability for

breach of the duty to defend included all losses consequential
to an insurer’s breach, we certified that question to the
Nevada Supreme Court in an order dated June 1, 2016. In
that order, we also stayed proceedings in this court pending
resolution of the certified question by the Nevada Supreme
Court.

After that certified question had been fully briefed before
the Nevada Supreme Court, but before any ruling or oral
argument, UAIC moved this court to dismiss the appeal for
lack of standing. UAIC argues that the six-year life of the
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it

_ default judgment had run and that the judgment had not been

renewed, so the judgment is no longer enforceable.
Therefore, UAIC contends, there are no'longer any damages
above the policy limit that Nalder and Lewis’ can seck

because the judgment that forms the basis for those damages ~

has lapsed. For that reason, UAIC argues that the issue on
appeal is moot because there is no longer any basis to seek
damages above the policy limit, which the dlstnct court
already awarded.

In a notice filed June 13, 2017, the -Nevada. Supreme

Court stayed consideration of the question already cértified in

this case until we ruled on the motion to disrhiss now pending
before us.

v

In support of its motion to dismiss, UAIC afgues that

under Nev. Rev. Stat. § 11.190(1)(a), the six-year statute of,

limitations during which Nalder could enforce his default

- judgment against Lewis expired on August 26, 2014, and

Nalder did not renew the judgment. Therefore, says UAIC,

the default judgment has lapsed, and because it is no longer .

enforceable, it no longer constitutes an injury for which
Lewis or Nalder may seek damages from UAIC.

In response, Nalder and Lewis do not contestthat the six-
year period of the statute of limitations has passed and that
they have failed to renew the judgment but they argue that
UAIC is.wrong that the issue of consequential ‘damages is
mooted. First, they make a procedural argument that a lapse
in the default judgment, if any, may affect the amount of

damages but does not affect liability, so the issue .is

inappropriate to address on appeal before the district court ;
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has evaluated the effect on damages. Second, they argue that
their suit against UAIC is itself “an action upon” the default
judgment under the terms of Nev. Rev. Stat; § 11.190(1)(a)

* and that because it was filed within the six-year life of the

judgment it is timely. In support of this argument, they point

out that UAIC has already paid out more than $90,000 in this

case, which, they say, acknowledges the validity of ‘the

underlying judgment and that this suit is an enforcement. -

action upon it.

Neither side can point to Nevada law that definitively
answers the question of whether plaintiffs may still recover
consequential damages based on the defaultjudgment when
six years passed during the pendency of this suit. Nalder-and
Lewis reach into the annals of Nevada case law to find an
opinion observing that at common law “a judgment creditor

may enforce his judgment by the process of.the court in . .

which he obtained it, or he may elect to use the judgment, as
an original cause of action; and bring suit thereon, and
prosecute such suit to final judgment.” Mandlebaum v.
Gregovich, 50 P. 849, 851 (Nev. 1897); see. also Leven v.
Frey, 168 P.3d 712, 715 (Nev. 2007) (“An action on a
judgment or its renewal must be commenced within-six
years.” (emphasis added)). They suggest they are doing just

this, “us[ing] the judgment, as an original cause of action,” to .

recover from UAIC.. But that precedent does not resolve
whether a suit against an insurer who was not a party fo the

default judgment is, under Nevada law, an “action on” that.

judgment.

UAIC does no better. It also- points to Leven for the '

proposition that the Nevada Supreme Court has strictly
construed the requirements to renew a judgment. See Leven,
168 P.3d at"719. Be that as it may, Nalder.and Lewis do not
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rely on any laxity in the renewal requirements"and argue-

instead that the instant suit is itself a timely action upon the

- judgment that obviates any need for renewal. UAIC also

points to Nev. Rev. Stat. § 21.010, which provides that “the
party in whose favor judgment is given may, at any time

before the judgment expires, obtain the issuance of a writ of

execution for its enforcement as prescribed in this chapter.
The writ ceases to be effective when the judgment expires.”

. That provision, however, does not resolve this case because

Nalder and Lewis are not enforcing a writ of execution,

which is a direction to a sheriff to satisfy a judgment. See

Nev. Rev. Stat. § 21.020.

Finally, apart from Nalder and Lewis’s argument that it is
inappropriate to address on appeal the effect of the statute of
limitations on the size of damages they may collect, neither
side squarely addresses whether the expiration of the
judgment in fact reduces the consequential damages for
UAIC’s breach of the duty to defend. Does the judgment’s
expiration during the pendency of the suit reduce the
consequential damages to zero as UAIC implies, or should
the damages be calculated based on when the default

judgment was still enforceable, as it was when the suit was.

initiated? Neither side provides Nevada law to answer the
question, nor have we discovered it.

v

It appears to this court that there is no-controlling
precedent of the Nevada Supreme Court or the Nevada Court
of Appeals with regard to the issue of Nevada law raised by
the motion to dismiss. We thus request the Nevada Supreme
Court accept and decide the certified question. “The written

opinion of the [Nevada] Supreme Court stating the law -
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governing the question[] certified . . . shall be res judicata as

to the parties.” Nev. R. App. P. 5(h).

_¥f the Nevada Supreme Court accepts this additional

certified question, it may resolve the two certified questions
in any order it sees fit, because Nalder dand Lewis must
prevail on both questions in order to recover consequential
damages based on the default judgment:for breach of the duty

to defend.

The clerk of this court shall forward a copy-of this order,
under official seal, to the Nevada Supreme Court, along with
copies of all briefs and excerpts of record that hdve been filed

‘with this court,

IT IS SO ORDERED.

Respectfiilly submitted, D'armuxd F. O’ Scan_lam and
William A, Fletcher, Circuit Judpes. -

‘ D}a{m\udF O Scannlam
Circuit Judge
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES NALDER, GUARDIAN AD No. 70504

LITEM ON BEHALF OF CHEYANNE

NALDER; AND GARY LEWIS,

INDIVIDUALLY, o :
Appellants, F ﬂ L E:’ @ :
VS. ;
UNITED AUTOMOBILE INSURANCE FEB 23 2018
COMPANY, LTI OR SUPRAME COURT
Respondent. BY. 2 YA L

ORDER ACCEPTING SECOND CERTIFIED QUESTION AND
DIRECTING SUPPLEMENTAL BRIEFING

The United States Ninth Circuit Court of Appeals previously
certified a legal question to this court under NRAP 5, asking us to answer
the following question:

Whether, under Nevada law, the liability of an
insurer that has breached its duty to defend, but
has not acted in bad faith, is capped at the policy
limit plus any costs incurred by the insured in
mounting a defense, or is the insurer liable for all
losses consequential to the insurer’s breach?

Because no clearly controlling Nevada precedent answers that legal
question and the answer could determine part of the federal case, we
accepted that certified question and directed the parties to file briefs
addressing that question. After briefing had been completed, respondent
United Automobile Insurance Company informed this court that it had filed
a motion to dismiss in the federal case. We then stayed our consideration
of the. certified question because a decision by the Ninth Circuit granting

the motion to dismiss would render the question before this court advisory.

19-07125
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The Ninth Circuit has-now certified another legal question to
this-court under NRAP 5. The new question, which is related to the motion
to dismiss pending in the Ninth Circuit, asks us to answer the following:

Under Nevada law, if a plaintiff has filed swt
against an insurer seeking damages based on a
separate judgment against its insured, does the
insurer’s liability expire when the statute of
limitations on the judgment runs, notwithstanding
that the suit was filed within the six-year life of the
judgment?

That question is focused on the insurer’s liability, but elsewhere in the
Ninth Circuit’s certification order, it makes clear that the court is concerned
with whether the plaintiff in this scenario can continue to seek the amount
of the separate judgment against the insured as consequential damages
caused by the insurer’s breach of the duty to defend its insured- when the
separate judgment was not renewed as contemplated by NRS 11.190(1)(a)
and NRS 17.214 during the pendency of the action against the insurer. We
therefore choose to accept the Ninth Circuit’s invitation to “rephrase the
question as [we] deem necessary.” Consistent with language that appears
elsewhere in the certification order, we rephrase the question as follows:

In an action against an insurer for breach of the
duty to defend its insured, can the plaintiff
continue to seek consequential damages in the
amount of a default judgment obtained against the
insured when the judgment against the insured

was not renewed and the time for doing so expired
while the action against the insurer was pending?

As no clearly controlling Nevada precedent answers this.legal question and
the answer may determine the federal case, we accept this certified question
as rephrased. See NRAP 5(a); Volve Cars of N. Am., Inc. v. Ricci, 122 Nev.
746, 749-51, 137 P.3d 1161, 1163-64 (2006).
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Appellants shall have 30 days from the date of this order to file
and serve a supplemental opening brief. Respondent shall have 30 days
from the date the supplemental opening brief is served to file and serve a

gupplemental answering brief. Appellants shall then have 20 days from the

supplemental reply brief. The supplemental briefs shall be limited to
addressing the second certified question and shall comply with NRAP 28,
28.2, 31(c), and 32. See NRAP 5(g)(2). To the extent that there are portions
of the record that have not already been provided to this court and are
necessary for this court to resolve the second certified question, the parties
may submit a joint appendix containing those additional documents. See
NRAP 5(d). Given the relationship between the two certified questions, we
lift the stay as to the first certified question.

It is so ORDERED.!

’i;nlﬁ& A ,C.J. SNl
Donglas ! Cherry /
Gibbons Pickering ‘ J '

/k_ﬁ;btu2££2C%’ g Aol ¢ , .

Hardesty Stiglich —

1As the parties have already paid a filing fee when this court accepted
the first certified question, no additional filing fee will be assessed at this
time. ' o

The Honorable Ron D. Parraguirre, Justice, voluntarily recused
himself from participation in the decision of this matter.

date the supplemental answering brief is served to file and serve any-
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CC:

Eglet Prince

Christensen Law Offices, LL.C
Atkin Winner & Sherrod
Cole, Scott & Kissane, P.A.

Lewis Roea Rothgerber Christie LLP/Las Vegas

Pursiano Barry Bruce Lavelle,

Laura Anne Foggan
Mark Andrew Boyle
Matthew L. Sharp, Ltd.

LLP

Clerk, United States Court of Appeals for the Ninth Circuit
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Electronically Filed
3/22/2018 11:15 AM
Steven D, Grierson

CLERK OF THE cougé
MTN ' :

David A. Stephens, Esg.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
o7 ~A~B4q 1\
CHEYENNE NALDER, ) CASE NO.: -A545++1
; DEPT NO.: XXIX

Plaintiff, )
)
GARY LEWIS, g

Defendants. %

EXPARTE MOTION TO AMEND JUDGMENT IN THE NAME OF

CHEYENNE NALDER, INDIVIDUALLY

Date: N/A
Time: N/A
NOW COMES Cheyenne Nalder, by and through her attorneys at STEPHENS, GOURLEY

& BYWATER and moves this court to enter judgment against Defendant, GARY LEWIS, in her
name as she has now reached the age of majority. Judgment was entered in the name of the
guardian ad litem. (See Exhibit 1) Pursuant to NRS 11.280 and NRS [1.300, Cheyenne now
moves this court to issue the judgment in her name alone (See Exhibit 2) so that she may pursue
collection of the same. Cheyenne turned 18 on April 4, 2016. In addition, Defendant Gary Lewis,

has been absent from the State of Nevada since at least February 2010.

Case Number: 07A549111
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Therefore, Cheyenne Nalder hereby moves this court to enter the judgment in her name of
$3,500,000.00, with interest thereon at the legal rate from October 9, 2007, until paid in full.
Dated this _/ ﬂ day of March, 2018.

STEPHENS GOURLEY & BYWATER

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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THOMAS CHRISTENSEN, ESQ., -
Nevada Bar #2326 CLERK QF THE COLIRT
DAVID F. SAMPSON, ESQ., , ,
Nevada Bar #6811 Jis 3 1 s2PH’08
1000 S. Valley View Blvd.

Las Vegas, Nevada 89107 fe

(702) 870-1000 FiLED
Attomey for Plaintiff,

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES NALDER,
as Guardian ad Litem for
CHEYENNE NALDER, a minor,

Plaintiffs,

CASE NO: A549111
DEPT. NO: VI

Vs,

GARY LEWIS, and DOES I
through V, inclusive

Defendants.

s N N e 7 N N e N N N e N

v

JUDGMENT
In this action the Defendant, GARY LEWIS, having been regularly served with the
Summons and having failed to appear and answer the Plaintiff's complaint fited hereip, the
legal time for answering having expired, andv no answer or demurrer having been filed, the
Default of said Defendant, GARY LEWIS, in the p.rcmiscs, having been duly entered according
to law; upon application of said Plaintiff, Judgment is hereby entered against said Defendant as

follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the
sumn of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,444.63 in
pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, 2007,
until paid in full. |

o Que
DATED THIS day ofM@, 2008.

[ WP S nsen;

DISTRICT JUDGE

Submﬁted by:
CHRISTENSEN LAW OFFICES, LLC.

BY: / /{
DAWON
Nevad 811

1000 S. Valley View
Las Vegas, Nevada 89107
Attorney for Plaintiff
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130
Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, CASE NO: A549111
. DEPT. NO: XXIX

Plaintiff,
Vs.
GARY LEWIS,

Defendant.

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons
and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said

Defendant, GARY LEWIS, in the premises, having been duly entered according to law;

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the
sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $3,434,4444.63

in pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9,

2007, until paid in full.
DATED this day of March, 2018.
District Judge
Submitted by:

STEPHENS GOURLEY & BYWATER

fﬂZ%idﬁéﬂgié?ikigz;‘“

DAVID A. STEPHENS, ESQ.

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

. Las Vegas, Nevada 89130
| Attorneys for Plaintiff
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Electronically Filed
5/18/2018 3:37 PM
Steven D. Grierson

CLERK OF THE COU
NOE Cﬁ;‘,&,& EM«-
David A. Stephens, Esq.

Nevada Bar No. 00902

Stephens & Bywater

3636 North Rancho Drive

Las Vegas, Nevada 89130
Telephone: (702) 656-2355
Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, )

Plaintiff, g Case No. 07A549111
Vs. % Dept. No. XXIX
GARY LEWIS %

Defendant. %

NOTICE OF ENTRY OF AMENDED JUDGMENT
NOTICE IS HEREBY GIVEN that on the 26" day of March, 2018, the Honorable David

M. Jones entered an AMENDED JUDGMENT, which was thereafter filed on March 28,2018, in
the above entitled matter, a copy of which is attached to this Notice.
Dated this Jl_7 day of May, 2018.
STEPHENS & BYWATER

R TI /Yw

David A. Stephens, Esq.
Nevada Bar No. 00902

3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorney for Brittany Wilson
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of the law office of STEPHENS & BYWATER,

and that on the _}_?:}_ Lday of May, 2018, I served a true copy of the foregoing NOTICE OF
ENTRY OF AMENDED JUDGMENT, by depositing the same in a sealed envelope upon
which first class postage was fully prepaid, and addressed as follows:

Gary Lewis

733 S. Minnesota Ave.
Glendora, California 91740

VILG AR

An employee of Stephens & Bywater
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Electronically Filed
3/28/2018 3:05 PM
Steven D. Grierson

JMT CLERK OF THE cOU
DAVID A. STEPHENS, ESQ. C&Zu—wl‘{ g,w,_,

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130

Attorneys for Plaintift

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Aitorney for Cheyenne Nalder

DISTRICT COURT

CLARK COUNTY, NEVADA

CTASAc 1
CHEYENNE NALDER, CASE NO: AS49++t
DEPT. NO: XX1X
Plaintff,
vs,
N
GARY LEWIS, ™
N
Defendant. 8

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons
and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said
Defendant, GARY LEWIS, in the premises, having been duly entered according to law; upon

application of said Plaintitf, Judgment is hereby entcred against said Defendant as follows:

Casc Number: 07A549111
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DAVID A. STEPHENS, ESQ.
Nevada Bar No. 00902
STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130
Attorneys for Plaintiff

T: (702) 656-2355

F: (702) 656-2776

E: dstephens@sbglawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
OTASAY )
CHEYENNE NALDER, CASE NO: AS5494+t
) DEPT. NO: XXIX
Plaintiff,
VS.
™
GARY LEWIS, @
S
Defendant. o

AMENDED JUDGMENT

In this action the Defendant, Gary Lewis, having been regularly served with the Summons
and having failed to appear and answer the Plaintiff’s complaint filed herein, the legal time for
answering having expired, and no answer or demurrer having been filed, the Default of said

Defendant, GARY LEWIS, in t

application of said Plaintiff, Judgment is hereby entered against said Defendant as follows:
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IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST DEFENDANT in the % C—
LI YAk ta Pia s W WX
sum of $3,500,000.00, which consists of $65,555.37 in medical expenses, and $~3—4—3434-444'6‘3

in pain, suffering, and disfigurement, with interest thereon at the legal rate from October 9, :

2007, until paid in full.

DATED this 42 ![Q day of March, 2018.

Submitted by:
STEPHENS GOURLEY & BYWATER

bﬂ/? /L/éﬁl::;_.

g

DAVID A. STEPHENS, ESQ.

Nevada Bar No. 00902

STEPHENS GOURLEY & BYWATER
3636 North Rancho Dr

Las Vegas, Nevada 89130

Attorneys for Plaintiff
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Electronically Filed
4/312018 3:07 PM

Steven D. Grierson
CILERK OF THE COU
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David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: AS49+4+4 A-18-772220-C

)
) DEPT NO.: XXX  Department 29
Plaintift, )
)
vs. )
)
GARY LEWIS and DOES | through V, )
inclusive, )
)
Defendants. )
)
COMPLAINT

Date: n/a
Time: n/a

COMES NOW the Plaintiff, CHEYENNE NALDER, by and through Plaintiff’s attorney,
DAVID A. STEPHENS, ESQ., of STEPHENS & BYWATER, and for a cause of action against the
Defendants, and each of them, alleges as follows:

B Upon information and belief, that at the time of the injury the Defendant, GARY
LEWIS, was a resident of Las Vegas, Clark County, Nevada, and that on or about December 2008
GARY LEWIS moved out of state and has not been present or resided in the jurisdiction since that

time.

2. That Plaintiff, CHEYENNE NALDER, was at the time of the accident, a resident of
the County of Clark, State of Nevada
3. That the true names or capacities, whether individual, corporate, associate or

otherwise, ol Defendants names as DOES | through V, inclusive, are unknown to Plaintiff, who

Case Number: A-18-772220-C

e’
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therefore sues said Defendant by such fictitious names. Plaintiff is informed and believes and
thereon alleges that cach of the Defendants designated herein as DOE is responsible in some
manner for the events and happenings referred to and caused damages proximately to Plaintiff as
herein alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the
true names and capacities of DOES I through V, when the names have been ascertained, and to join
such Defendants in this action.

4, Upon information and belief, Defendant, Gary Lewis, was the owner and operator of
a certain 1996 Chevy Pickup (hereafter referred as “Defendant vehicle™) at all times relevant Lo this
action.

5. On the 8" day of July, 2007, Defendant, Gary Lewis, was operating the Defendant’s
vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder,
was playing on the private property; that Defendant, did carelessly and negligently operate
Defendant’s vehicle so to strike the Plaintiff, Cheyenne Nalder, and that as a direct and proximate
result of the aforesaid negligence of Defendant, Gary Lewis, and each of the Defendants, Plaintiff,
Cheyenne Nalder, sustained the grievous and serious personal injuries and damages as hereinafter
more particularly alleged.

6. At the time of the accident herein complained of, and immediately prior thereto,
Defendant, Gary Lewis, in breaching a duty owed to Plaintiffs, was negligent and careless, inter
alia, in the following particulars:

A. In failing to keep Defendant’s vehicle under proper control;

B. In operating Defendant’s vehicle without due care for the rights of the Plaintiff;

C. In failing to keep a proper lookout for plaintiffs

D. The Defendant violated certain Nevada Revised Statutes and Clark County Ordinances,
and the Plaintiff will pray leave of Court to insert the exact statutes or ordinances at the time of
trial.

7. By reason of the premises, and as a direct and proximate result of the aforesaid
negligence and carelessness of Defendants, and each of them, Plaintiff, Cheyenne Nalder, sustained

a broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and

-
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systems, and was otherwise injured and caused Lo suffer great pain of body and mind, and all or
some of the same is chronic and may be permanent and disabling, all to her damage in an amount in
excess of $10,000.00

8. By reason of the premises, and as a direct and proximate vesult of the aforesaid
negligence and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has
been caused to expend monies for medical and miscellaneous expenses as of this time in excess of
$41,851.89, and will in the future be caused to expend additional monies for medical expenses and
miscellaneous expenses incidental therelo, in a sum not yet presently ascertainable, and leave of
Court will be requested to include said additional damages when the same have been fully
determined.

9. Prior to the injuries complained of hetein, Plaintiff, Cheyenne Nalder, was an able-
bodied female, capable of being gainfully employed and capable of engaging in all other activities
for which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate
result of the negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, was
caused to be disabled and limited and restricted in her occupations and activities, and/or suffered a
diminution of Plaintiff’s earning capacity and future loss of wages, all to her damage in a sum not
yet presently ascertainable, the allegations of which Plaintiff prays leave of Court to insert here
when the same shall be fully determined.

10. That James Nalder as guardian ad litem for Plaintiff, Cheyenne Nalder, obtained

judgment against Gary Lewis.

I1. That the judgment is to bear interest at the legal rate from October 9, 2007 until paid in

full.

12. That during Cheyenne Nalder’s minority which ended on Aprit 4, 2016 all statutes of

limitations were tolled.

13. That during Gary Lewis® absence from the state of Nevada all statutes of limitations
have been tolled and remain tolled.

14. That the only payment made on the judgment was $15,000.00 paid by Lewis’s insurer

on February 5,2015. This payment extends any statute of limitation.

-3

002438

002438




6€1200

11
12
13
14
15
16
17
18
19
20
21
22

23

25
26
27

28

15. After reaching the age of majority an amended judgment was entered in Cheyenne
Nalder’s name.

16. Plaintiff, in the alternative, now brings this action on the judgment to obtain a judgment
against Gary Lewis including the full damages assessed in the original judgment plus interest and
minus the one payment made.

{7. In the alternative Plaintiff requests declaratory relief regarding when the statutes of
limitations on the judgments expire.

18.  Plaintiff'has been required to retain the law firm of STEPHENS & BYWATER to
prosecute this action, and is entitled 1o a reasonable attorney’s fee.

CLAIM FOR RELIEF;

1. General damages in an amount in excess of $10,000.00;

2. Spécial damages for medical and miscellaneous expenses in excess of $41,851.89, plus
future medical expenses and the miscellaneous expenses incidental thereto in a presently
unascertainable amount;

3. Special damages for loss of wages in an amount not yet ascertained an/or diminution of
Plaintiff’s earning capacity, plus possible future loss ot earning and/or diminution of Plaintiff’s
earning capacity in a presently unascertainable amount;

4. Judgment in the amount of $3,500,000 plus interest through April 3,2018 of
$2,112,669.52 minus $15,000.00 paid for a total judgment of $5,597,669.52.

5. A declaration that the statute of limitations on the judgment is still tolled as a result of
the Defendant’s continued absence from the state.

4. Costs of this suit,

5. Attorney’s fees; and

Iy
1

Iy
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6. For such other and further relief as to the Court may seem just and proper in the
premises.

DATED this 3" day of April, 2018.

STEPHENS GOURLEY & BYWATER

/s David A. Stephens

David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada 89130
Attorneys for Plaintiff
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STEPHENS & BYWATER, P.C.
ATTORNEYS AT LAW

David A. Stephens email: dstephens@sgblawfirm.com Gordon E. Bywater email: gbywater@sgblawfirm.com

July 17,2018

VIA REGULAR U.S. MAIL
Thomas E. Winner, Esq.
Atkin Winner & Sherrod
1117 S. Rancho Drive

Las Vegas, Nevada 89102

RE: Cheyenne Nalder vs. Gary Lewis
Dear Tom:

| am enclosing with this letter a Three Day Notice to Plead which | filed in the above entitled
matter.

| recognize that you have not appeared in this matter. | served Mr. Lewis some time ago and
he has never filed an answer. Thus, as a courtesy to you, who | understand fo be representing Mr.
Lewis in related cases, | am providing this Three Day Notice to you in addition to Mr. Lewis.

| appreciate your consideration.

Sincerely,

STEPHENS & BYWATER

Y4 (e

David A. Stephens, Esgq.
DAS:mlg ‘

enclosure

3636 N. Rancho Drive, Las Vegas, Nevada 89130
Telephone: (702) 656-2355 | Fﬂcsi.mile: (702) 656-2776

Website: www.seblawlirm.cam R I T
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Electronically Filed
7/18/2018 3:54 PM
Steven D. Grierson

CLERK OF THE COU,
TDNP (CIV) (;ééawbﬁ./£ﬁ4ﬁﬁij

David A. Stephens, Esq.

Nevada Bar No. 00902

STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive

Las Vegas, Nevada 89130

Telephone: (702) 656-2355

Facsimile: (702) 656-2776

Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT
CLARK COUNTY, NEVADA
CHEYENNE NALDER, ) CASENO.: A-18-772220-C
)
) DEPT NO.: XXIX
Plaintiff, )
)
vs. )
)
GARY LEWIS and DOES I through V, )
inclusive, )
)
Defendants. )
)
THREE DAY NOTICE TO PLEAD
Date: n/a
Time: n/a

To: Gary Lewis, Defendant
PLEASE TAKE NOTICE that the Plaintiff intends to take a default and default judgment
against you if you have not answered or otherwise filed a response of pleading within three (3) days

of the date of this notice.

Dated this /7 day of J

Yyt A F

“David A. Stephens, Esq.
Nevada Bar No. 00902
Stephens Gourley & Bywater
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Plaintiff

Case Number: A-18-772220-C

002443

002443

002443




Y¥¥200

10
11
12
13
14
15
16
17
18
19

25
26
27

28

CERTIFICATE OF MAILING A
1 hereby certify that service of this THREE DAY NOTICE TO PLEAD was made this/ _Z '<
day of July, 2018, by depositing a copy thereof in the U.S. Mail, first class postage prepaid,
addressed to:
Gary Lewis Thomas E. Winner, Esq.
733 Minnesota Avenue Atkin Winner Shorrod

Glendora, CA 91740 1117 S. Rancho Drive
Las Vegas, NV 89102

VIR AN,

An Employee of
Stephens Gourley & Bywater
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Case 2:09-cv-01348-RCJ-GWF Document 103 Filed 10/30/13 Page 1 of 1

2A0450 (Rev. 5/85) Judgment in a Civil Case

UNITED STATES DISTRICT COURT

DISTRICT OF Nevada

Nalder et al.,

JUDGMENT IN A CIVIL CASE
Plaintiffs,

V.

United Automobile Tnsurance Company, Case Number: 2:09-cv-01348-RCJ-GWE

Defendant.

™ Jury Verdict, This action came before the Court for a trial by jury. The issues have been tried and the jury has
rendered its verdict.

X Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a
decision has been rendered.

I~ Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer of judgment has been filed in this
case.

IT IS ORDERED AND ADJUDGED

The Court grants summary judgment in favor of Nalder and finds that the insurance renewal statement contained an
ambiguity and, thus, the statement is construed in favor of coverage during the time of the accident. The Court denies
summary judgment on Nalder's remaining bad-faith claims.

002446

The Court grants summary judgment on all extra-contractual claims and/or bad faith claims in favor of Defendant.
The Court directs Defendant to pay Cheyanne Nalder the policy limits on Gary Lewis's implied insurance policy at the time
of the accident.

October 30, 2013 /s/ Lance S. Wilson

Date Clerk

/s/ Summer Rivera

(By) Deputy Clerk
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M CHRISTENSEN LAW

www.injuryhelpnow.com

August 13,2018

Stephen H. Rogers, Esq. VIA Fax: (702)384-1460
ROGERS, MASTRANGELOQO, CARVALHO & MITCHELL Email: srogers@rmemlaw.com
700 S. Third Street

Las Vegas, Nevada 89101

Re: Gary Lewis

Dear Stephen:

[ am in receipt of your letter dated Friday, August 10, 2018, [ was disappointed that you
have chosen to disregard my request that yon communicate with me and not directly with
my client. You say you have “been retained to defend Mr. Lewis with regard to Ms. Nalder's
2018 actions.” Would you be so kind as ta provide me with all communications written or
verbal or notes of communications you have had with UAIC, their attorneys and/or Mr
Lewis from your first contact regarding this matter to the present?

Please confirm that UAIC seelts now to honor the insurance contract with Mr. Lewis and
provide a defense for him and pay any judgment that may result? This is the first indication
I am aware of where UAIC seeks to defend Mr. Lewis, I repeat, please do not take any
actions, including requesting more time or filing anything on behalf of Mr. Lewis without
first getting authority from Mr. Lewis through me. Please only communicate through this
office with Mr. Lewis. If you have already filed something or requested an extension
without written anthority from Mr. Lewis, he requests that you immediately reverse that
action. Please also only communicate with UAIC that any attempt by them to hire any other
attorneys to take action on behalf of Mr. Lewis must include notice to those attorneys that
they must first get Mr. Lewis’ consent through my office before taking any action including
requesting extensions of time or filing any pleadings on his behalf.

Regarding your statement that Mr: Lewis would not be any worse off if you should lose your
motions. That is not correct. We agree that the validity of the judgment is unimportant at
this stage of the claims handling case, UAIC, however, is arguing that Mr. Lewis' claims
handling case should be dismissed because they claim the judgment is not valid. If you
interpose an insufficient improper defense that delays the inevitable entry of judgment
against Mr. Lewis and the Ninth Circuit dismisses the appeal then Mr. Lewis will have a
judgment against him and no claim apainst UAIC, In addition, you will cause additional
damages and expense to both parties for which, ultimately, M1 Lewis would be responsible.

1070 5. Valley View Ulvd. Las Vegas, 1MV 89107 | office@injurvheipnovicars | P:702.870.1000 | F; 702.870.6152
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www.injuryhelpnow.com

Could you be mistaken about your statement that "the original judgment expired and
cannot be revived?' I will ask your comment on just one legal concept -- Mr. Lewis’ absence
from the state. There are others but this one is sufficient on its own. There are three
statutes applicable to this narrow issue: NRS 11,190; NRS 11.300 and NRS 17.214.

NRS 11,190 Perlods of limltation. ... actions .. may only be commenced as follows:
1. Within 6 years:
(a) ... an aclion upon a judgment or decree of any court of the United Stales, or of any state or lerritory within the
United States, or the renewal thercof,

NRS 11.300 Absence from Stafe suspends running of statute. If, ... after the cause of action shail have
accrued the person (defendant) departs rom the State, the time of the absence shall not be part of the time preseribed
for the commencement of the action.

NRS 17.214 [iling and contents of affidavit; recording affidavit; notice to judgment debtor; successive

affldavits,
1. A judgment creditor or 8 judgmenl creditor's successor in inlerest may rencw a judgment which has not been
puid by:
() Filing an affidavit with the clerk of the courl where the judgment is catered and docketed, within 90 days
before the date the judgment expires by limitation.

These statutes make it clear that both an action on the judgment or an optional renewal is
still available through today because Mr. Lewis has been in California since late 2008, If you
have case law from Nevada contrary to the clear language of these statutes please share it
with me so that 1 may review it and discuss it with my client.

Your prompt attention is appreciated. Mr. Lewis does not wish you to file any motions until
and unless he is convinced that they will benefit Mr. Lewis -- not harm him and benefit
UAIC. Mr. Lewis would like all your communications to ga through my office. He does not
wish to have you copy him on correspondence with my office. Please do not communicate
directly with Mr. Lewis.

Very truly yours,

Tom mﬁ rist[éér\x

CHRISTENSEN LAW OFFICE, LLC

1000 S, Valley View Blvd. Las Vegas, NV 89107 | office@injurvhelpnow.com | P:702.870,1000 | F:702.870.6152
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Electronically Filed 002450
10/19/2018 12:06 PM

Steven D. Grierson

CLERE OF THE COUE :I

002450

002450



002451

1G¥200

002451

002451



002452

¢Gv200

002452

002452



002453

€G1200

002453

002453






12512400

O

~

P

9

Y

20

21

Electronically Filed 002454
10/24/2018 1:38 PM

Steven D. Grierson

TPC . CLERK OF THE COUEE
Thomas Christensen, Esq. .

Nevada Bar No. 2326

1000 S. Valley View Blvd.

Las Vegas, Nevada 89107

T: (702) 870-1000

F: (702) 870-6152
courtnotices@injuryhelpnow.com
Attorney for Third Party Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
Cheyenne Nalder )
Plaintiff, ) CASE NO. A-18-772220-C
Vs, ) DEPT NO. XXIX
)
Gary Lewis, )
Defendant. )
)
United Automobile Insurance Company, ) <
Intervenor, ) ﬁ
) S
Gary Lewis, ) S
Third Party Plaintiff, )
VS. )
)
United Automobile Insurance Company, )
Randall Tindall, Esq. and Resnick & Louis, P.C, )
and DOES I through V, )
Third Party Defendants. )
)

THIRD PARTY COMPLAINT

Comes now Cross-claimant/Third-party Plaintiff, GARY LEWIS, by and through his
attorney, Thomas Christensen, Esq. and for his Cross-Claim/Third party complaint against the
cross-defendant/third party defendants, United Automobile Insurance Co., Randall Tindall,

Esq., and Resnick & Louis, P.C., for acts and omissions committed by them and each of them,

Case Number: A-18-772220-C 002454
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as a result of the finding of coverage on October 30, 2013 and more particularly states as

follows:

1. That Gary Lewis was, at all times relevant to the injury to Cheyenne Nalder, a

resident of the County of Clark, State of Nevada. That Gary Lewis then moved his residence to
California at the end of 2008 and has had no presence for purposes of service of process in
Nevada since that date.

2. That United Automobile Insurance Company, hereinafter referred to as “UAIC”,
was at all times relevant to this action an insurance company doing business in Las Vegas,
Nevada.

3. That third-party defendant, Randall Tindall, hereinafter referred to as “Tindall,”

was and is at all times relevant to this action an attorney licensed and practicing in the State of

Nevada. At all times relevant hereto, third-party Defendant, Resnick & Louis, P.C. was and is a

law firm, which employed Tindall and which was and is doing business in the State of Nevada.

4, That the true names and capacities, whether individual, corporate, partnership,
associate or otherwise, of Defendants, DOES I through V, are unknown to cross-claimant, who
therefore sues said Defendants by such fictitious names. cross-claimant is informed and
believes and thereon alleges that each of the Defendants designated herein as DOE is
responsible in some manner for the events and happenings referred to and caused damages
proximately to cross-claimant as herein alleged, and that cross-claimant will ask leave of this
Court to amend this cross-claim to insert the true names and capacities of DOES I through V,
when the same have been ascertained, and to join such Defendants in this action.

5. Gary Lewis ran over Cheyenne Nalder (born April 4, 1998), a nine-year-old gitl
at the time, on July 8, 2007.

6. This incident occurred on private property.
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7. Lewis maintained an auto insurance policy with United Auto Insurance
Company (“UAIC”), which was renewable on a monthly basis.
8. Before the subject incident, Lewis received a statement from UAIC instructing

him that his renewal payment was due by June 30, 2007.

9. The renewal statement also instructed Lewis that he remit payment prior to the
expiration of his policy “[t]o avoid lapse in coverage.”

10. The statement provided June 30, 2007 as the effective date of the policy.

11.  The statement also provided July 31, 2007 as the expiration date of the policy.

12. On July 10, 2007, Lewis paid UAIC to renew his auto policy. Lewis’s policy

limit at this time was $15,000.00.

13.  Following the incident, Cheyenne’s father, James Nalder, extended an offer to

UAIC to settle Cheyenne’s injury claim for Lewis’s policy limit of $15,000.00.

002456

14.  UAIC never informed Lewis that Nalder offered to settle Cheyenne’s claim.

15.  UAIC never filed a declaratory relief action.

16.  UAIC rejected Nalder’s offer.

17.  UAIC rejected the offer without doing a proper investigation and claimed that
Lewis was not covered under his insurance policy and that he did not renew his policy by June
30, 2007.

18.  After UAIC rejected Nalder’s offer, James Nalder, on behalf of Cheyenne, filed a
lawsuit against I.ewis in the Nevada state court.

19. UAIC was notified of the lawsuit but declined to defend Lewis or file a
declaratory relief action regarding coverage.

20.  Lewis failed to appear and answer the complaint. As a result, Nalder obtained a

default judgment against Lewis for $3,500,000.00.
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21.  Notice of entry of judgment was filed on August 26, 2008.

22, On May 22, 2009, Nalder and Lewis filed suit against UAIC alleging breach of
contract, an action on the judgment, breach of the implied covenant of good faith and fair

dealing, bad faith, fraud, and violation of NRS 686A.310.

23.  Lewis assigned to Nalder his right to “all funds necessary to satisfy the
Judgment.” Lewis left the state of Nevada and located in California prior to 2010. Neither Mr.
Lewis nor anyone on his behalf has been subject to service of process in Nevada since 2010.

24, Once UAIC removed the underlying case to federal district court, UAIC filed a
motion for summary judgment as to all of Lewis’s and Nalder’s claims, alleging Lewis did not
have insurance coverage on the date of the subject collision.

25.  The federal district court granted UAIC’s summary judgment motion because it

determined the insurance contract was not ambiguous as to when Lewis had to make payment to

002457

avoid a coverage lapse.

26.  Nalder and Lewis appealed to the Ninth Circuit. The Ninth Circuit reversed and
remanded the matter because Lewis and Nalder had facts to show the renewal statement was
ambiguous regarding the date when payment was required to avoid a coverage lapse.

27.  On remand; the district court entered judgment in favor of Nalder and Lewis and
against UAIC on October 30, 2013. The Court concluded the renewal statement was ambiguous
and therefore, Lewis was covered on the date of the incident because the court construed this
ambiguity against UAIC.

28.  The district court also determined UAIC breached its duty to defend Lewis, but
did not award damages because Lewis did not incur any fees or costs in defense of the Nevada

state court action.
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29.  Based on these conclusions, the district court ordered UAIC to pay the policy

limit of $15,000.00.

30.  UAIC made three payments on the judgment: on June 23, 2014; on June 25, 2014;

and on March 5, 2015, but made no effort to defend Lewis or relieve him of the judgment

against him.
31.  UAIC knew that a primary liability insurer's duty to its insured continues from

the filing of the claim until the duty to defend has been discharged.

32.  UAIC did an unreasonable investigation, did not defend Lewis, did not attempt to I

resolve or relieve Lewis from the judgment against him, did not respond to reasonable
opportunities to settle and did not communicate opportunities to settle to Lewis.

33.  Both Nalder and Lewis appealed to the Ninth Circuit, which ultimately led to

certification of the first question to the Nevada Supreme Court, namely, whether an insurer that

breaches its duty to defend is liable for all foreseeable consequential damages to the breach.

34,  After the first certified question was fully briefed and pending before the Nevada
Supreme Court, UAIC embarked on a new strategy puting their interests ahead of Lewis’s in
order to defeat Nalder’s and Lewis’s claims against UAIC.,

35.  UAIC mischaracterized the law and brought new facts into the appeal process that
had not been part of the underlying case. UAIC brought the false, frivolous and groundless
claim that neither Nalder nor Lewis had standing to maintain a lawsuit against UAIC without
filing a renewal of the judgment pursuant to NRS 17.214.

36.  Even though UAIC knew at this point that it owed a duty to defend Gary Lewis,

UAIC did not undertake to investigate the factual basis or the legal grounds or to discuss this

with Gary Lewis, nor did it seek declaratory relief on Lewis’s behalf regarding the statute of ]

limitations on the judgment.
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37.  All of these actions would have been attempts to protect Gary Lewis.
38.  UAIC, instead, tried to protect themselves and harm Lewis by filing a motion to

dismiss Gary Lewis’ and Nalder’s appeal with the Ninth Circuit for lack of standing.

39.  This was not something brought up in the trial court, but only in the appellate

court for the first time.
40.  This action could leave Gary Lewis with a valid judgment against him and no
cause of action against UAIC.

41.  UAIC ignored all of the tolling statutes and presented new evidence into the

appeal process, arguing Nalder’s underlying $3,500,000.00 judgment against Lewis is not

enforceable because the six-year statute of limitation to institute an action upon the judgment or

to renew the judgment pursuant to NRS 11.190(1)(a) expired.

42, As a result, UAIC contends Nalder can no longer recover damages above the
$15,000.00 policy limit for breach of the contl'aémal duty to defend. UAIC admits the Nalder
judgment was valid at the time the Federal District Court made its decision regarding damages.

43,  The Ninth Circuit concluded the parties failed to identify Nevada law that
conclusively answers whether a plaintiff can recover consequential damages based on a

judgment that is over six years old and possibly expired.

44,  The Ninth Circuit was also unable to determine whether the possible expiration of

the judgment reduces the consequential damages to zero or if the damages should be calculated
from the date when the suit against UAIC was initiated, or when the judgment was entered by
the trial court.

45.  Both the suit agaiﬁst UAIC and the judgment against UAIC entered by the trial

court were done well within even the non-tolled statute of limitations.

002459

002459

002459



091200

-2

a3

N

¢

46.  Even though Nalder believed the law is clear that UAIC is bound by the

judgment, regardless of its continued validity against Lewis, Nalder took action in Nevada and

California to demonstrate the continued validity of the underlying judgment against Lewis.

47, These Nevada and California state court actions are further harming Lewis and
Nalder but were undertaken to demonstrate that UAIC has again tried to escape responsibility

by making misrepresentations to the Federal and State Courts and putting their interests ahead

of their insured’s.
48.  Cheyenne Nalder reached the age of majority on April 4, 2016.

49,  Nalder hired David Stephens to obtain a new judgment. First David Stephens

obtained an amended judgment in Cheyenne’s name as a result of her reaching the age of

majority.

50, This was done appropriately by demonstrating to the court that the judgment was
still within the applicable statute of limitations.

51. A separate action was then filed with three distinct causes of action pled in the
alternative. The first, an action on the amended judgment to obtain a new judgment and have
the total principal and post judgment interest reduced to judgment so that interest would now
run on the new, larger principal amount. The second alternative action was one for declaratory
relief as to when a renewal must be filed base on when the statute of limitations, which is
subject to tolling provisions, is running on the judgment. The third cause of action was, should
the court determine that the judgment is invalid, Cheyenne brought the injury claim within the
applicable statute of limitations for injury claims - 2 years after her majority.

52. Nalder also retained California counsel, who filed a judgment in California, which
has a ten year statute of limitations regarding actions on a judgment. Nalder maintains that all

of these actions are unnecessary to the questions on appeal regarding UAIC’s liability for the
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judgment; but out of an abundance of caution and to maintain the judgment against Lewis, she

brought them to demonstrate the actual way this issue should have been litigated in the State

Court of Nevada, not at the tail end of an appeal.

53.  UAIC did not discuss with its insured, GARY LEWIS, his proposed defense, nor

did it coordinate it with his counsel Thomas Christensen, Esq.

54,  UAIC hired attorney Stephen Rogers, Esq. to represent GARY LEWIS,

misinforming him of the factual and legal basis of the representation. This resulted in a number

of improper contacts with a represented client.

55.  Thomas Christensen explained the nature of the conflict and Lewis’s concern
regarding a frivolous defense put forth on his behalf. If the state court judge is fooled into an

improper ruling that then has to be appealed in order to get the correct law applied damage

could occur to Lewis during the pendency of the appeal.

56. A similar thing happened in another case with a frivolous defense put forth by
Lewis Brisbois. The trial judge former bar counsel, Rob Bare, dismissed a complaint
erroneously which wasn’t reversed by the Nevada Supreme Court until the damage from the
erroneous decision had already occured.

57. UAIC’s strategy of delay and misrepresentation was designed to benefit UAIC

but harm GARY LEWIS.

58. In order to evaluate the benefits and burdens to Lewis and likelihood of success of

the course of action proposed by UAIC and each of the Defendants, Thomas Christensen asked
for communication regarding the proposed course of action and what research supported it. It
was requested that this communication go through Thomas Christensen’s office because that

was Gary Lewis’s desire, in order to receive counsel prior to embarking on a course of action.
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59.  Christensen informed Stephen Rogers, Esq. that when Gary Lewis felt the

proposed course by UAIC was not just a frivolous delay and was based on sound legal research

and not just the opinion of UAIC’s counsel, that it could be pursued.

60.  Stephen Rogers, Esq. never adequately responded to requests.

61.  Instead, UAIC obtained confidential client communications and then misstated

the content of these communications to the Court. This was for UAIC’s benefit and again

harmed Gary Lewis.
62.  UAIC, without notice to Lewis or any attorney representing him, then filed two

motions to intervene, which were both defective in service on the face of the pleadings.

63.  In the motions to intervene, UAIC claimed that they had standing because they

would be bound by and have to pay any judgment entered against Lewis.

64. In the motions to intervene, UAIC fraudulently claimed that Lewis refused 1

representation by Stephen Rogers.

65. David Stephens, Esq., counsel for Nalder in her 2018 action, through diligence,
discovered the filings on the court website. He contacted Matthew Douglas, Esq., described the
lack of service, and asked for additional time to file an opposition.

66.  These actions by UAIC and counsel on its behalf are a violation of NRPC 3.5A.

67.  David Stephens thereafter filed oppositions and hand-delivered courtesy copies to
the court. UAIC filed replies. The matter was fully briefed before the in chambers “hearing,”
but the court granted the motions citing in the minuted order that “no opposition was filed.”

68.  The granting of UAIC’s Motion to Intervene after judgment is contrary to NRS
12.130, which states: Intervention: Right to intervention; procedure, determination and costs;

exception. 1. Except as otherwise provided in subsection 2: (a) Before the trial ...
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69.  These actions by State Actor David Jones ignore due process, the law, the United
States and Nevada constitutional rights of the parties. The court does the bidding of insurance

defense counsel and clothes defense counsel in the color of state law in violation of 42 USCA

section 1983.

70. David Stephens and Breen Arntz worked out a settlement of the action and

signed a stipulation. This stipulation was filed and submitted to the court with a judgment prior

to the “hearing” on UAIC’s improperly served and groundless motions to intervene.

71.  Instead of signing the judgment and ending the litigation, the court asked for a

wet signed stipulation as a method of delaying signing the stipulated judgment.
72.  This request was complied with prior to the September 19, 2018 “hearing” on the

Motion to Intervene. The judge, without reason, failed to sign the judgment resolving the case.

73.  Instead, the judge granted the Motion to Intervene, fraudulently claiming, in a

minute order dated September 26, 2018, that no opposition had been filed.

74.  Randall Tindall, Esq. filed unauthorized pleadings on behalf of Gary Lewis on
September 26, 2018.

75.  UAIC hired Tindall to further its strategy to defeat Nalder and Lewis’ claims.
Tindall agreed to the representation despite his knowledge and understanding that this strategy
amounted to fraud and required him to act against the best interests of his “client” Lewis.

76.  Tindall mischaracterized the law and filed documents designed to mislead the
Court and benefit UAIC, to the detriment of Gary Lewis.

77. These three filings by Randall Tindall, Esq. are almost identical to the filings
proposed by UAIC in their motion to intervene.

78.  Gary Lewis was not consulted and he did not consent to the representation.

79.  Gary Lewis did not authorize the filings by Randall Tindall, Esq.

10
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80. Gary Lewis himself and his attorneys, Thomas Christensen, Fsq. and E. Breen
Arntz, Esq., have requested that Tindall withdraw the pleadings filed fraudulently by Tindall.

81.  Tindall has refused to comply and continues to violate ethical rules regarding
Gary Lewis.

82. Gary Lewis filed a bar complaint against Tindall, but State Actors Daniel Hooge
and Phil Pattee dismissed the complaint claiming they do not enforce the ethical rules if there is
litigation pending.

83.  This is a false statement as Dave Stephens was investigated by this same state

actor Phil Pattee while he was currently representing the client in ongoing litigation.

84. The court herein signed an order granting intervention while still failing to sign

the judgment resolving the case.

85. UAIC, and cach of the defendants, and each of the state actors, by acting in

concert, intended to accomplish an unlawful objective for the purpose of harming Gary Lewis.
86.  Gary Lewis sustained damage resulting from defendants’ acts in incurring
attorney fees, litigation costs, loss of claims, delay of claims, judgment against him and as more

fully set forth below.

87.  Defendants and each of them acting under color of state law deprived plaintiff of

1'ights, privileges, and immunities secured by the Constitution or laws of the United States.

88. Gary Lewis has duly performed all the conditions, provisions and terms of the
agreements or policies of insurance with UAIC relating to the claim against him, has furnished
and delivered to UAIC full and complete particulars of said loss and has fully complied with all
the provisions of said policies or agreements relating to the giving of notice as to said loss, and
has duly given all other notices required to be given by Gary Lewis under the terms of such

policies or agreements.

11

002464

002464

002464




G91200

0O

.

[
NES

e
Y%

20

89.  That Gary Lewis had to sue UAIC in order to get protection under the policy.
That UAIC, and each of them, after being compelled to pay the policy limit and found to have
failed to defend its insured, now fraudulently claims to be defending him when in fact it is

continuing to delay investigating and processing the claim; not responding promptly to requests

for settlement; doing a one-sided investigation, and have compelled Gary Lewis to hire counsel

to defend himself from Nalder, Tindall and UAIC. All of the above are unfair claims

settlement practices as defined in N.R.S. 686A.310 and Defendant has been damaged in an

amount in excess of Ten Thousand Dollars ($10,000.00) as a result of UAIC's delay in settling
and fraudulently litigating this matter.
90.  That UAIC failed to settle the claim within the policy limits when given the

opportunity to do so and then compounded that error by making frivolous and fraudulent claims

and represented to the court that it would be bound by any judgment and is therefore responsible I

for the full extent of any judgment against Gary Lewis in this action.

91.  UAIC and Tindall’s actions have interfered with the settlement agreement Breen
Arntz had negotiated with David Stephens and have caused Gary Lewis to be further damaged.

92. The actions of UAIC and Tindall, and each of them, in this matter have been
fraudulent, malicious, oppressive and in conscious disregard of Gary Lewis’ rights and therefore
Gary Lewis is entitled to punitive damages in an amount in excess of Ten Thousand Dollars
($10,000.00).

93, Upon information and belief, at all times relevant hereto, that all Defendants, and
each of them, whether individual, corporate, associate or otherwise, were the officers, directors,
brokers, agents, contractors, advisors, servants, partners, joint venturers, employees and/or

alter-egos of their co-Defendants, and were acting within the scope of their authority as such
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agents, contractors, advisors, servants, partners, joint venturers, employees and/or alter-egos
with the permission and consent of their co-Defendant.
94, That during their investigation of the claim, UAIC, and each of them, threatened,

intimidated and harassed Gary Lewis and his counsel.

95.  That the investigation conducted by UAIC, and each of them, was done for the

purpose of denying coverage and not to objectively investigate the facts.

96. UAIC, and each of them, failed to adopt and implement reasonable standards for

the prompt investigation and processing of claims.

97. That UAIC, and each of them, failed to affirm or deny coverage of the claim

within a reasonable time after proof of loss requirements were completed and submitted by

Gary Lewis.

98. That UAIC, and each of them, failed to effectuate a prompt, fair and equitable
settlement of the claim after liability of the insured became reasonably clear.

99.  That UAIC, and each of them, failed to promptly provide to Gary Lewis a
reasonable explanation of the basis in the Policy, with respect to the facts of the Nalder claim
and the applicable law, for the delay in the claim or for an offer to settle or compromise the
claim.

100. That because of the improper conduct of UAIC, and each of them, Gary Lewis
was forced to hire an attorney.

101. That Gary Lewis has suffered damages as a result of the delayed investigation,
defense and payment on the claim.

102. That Gary Lewis has suffered anxiety, worry, mental and emotional distress as a

result of the conduct of UAIC, and each of the Defendants.
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103. The conduct of UAIC, and each of the Defendants, was oppressive and malicious

and done in conscious disregard for the rights of Gary Lewis.

104. UAIC, and each of them, breached the contract existing between UAIC and Gary

Lewis by their actions set forth above which include but are not limited to:
a. Unreasonable conduct in investigating the loss;
b. Unreasonable failure to affirm or deny coverage for the loss;
c. Unreasonable delay in making payment on the loss;

d. Failure to make a prompt, fair and equitable settlement for the loss;

e. Unreasonably compelling Gary Lewis to retain an attorney before affording coverage or

making payment on the loss;
f. Failing to defend Gary Lewis;
g. Fraudulent and frivolous litigation tactics;
h. Filing false and fraudulent pleadings;

i. Conspiring with others to file false and fraudulent pleadings;

91.  As a proximate result of the aforementioned breach of contract, Gary Lewis has

suffered and will continue to suffer in the future damages as a result of the delayed payment on

the claim in a presently unascertained amount. Gary Lewis prays leave of the court to insert

those figures when such have been fully ascertained.

92.  As a further proximate result of the aforementioned breach of contract, Gary

Lewis has suffered anxiety, worry, mental and emotional distress, and other incidental damages

and out of pocket expenses, all to their general damage in excess of $10,0000.

93.  As a further proximate result of the aforementioned breach of contract, Gary

Lewis was compelled to retain legal counsel to prosecute this claim, and UAIC, and each of

them, are liable for attorney’s fees reasonably and necessarily incurred in connection therewith,
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94. That UAIC, and each of them, owed a duty of good faith and fair dealing

implied in every contract.
95. That UAIC, and each of the them, breached the covenant of good faith and fair
dealing by their actions which include but are not limited to:
a. Unreasonable conduct in investigating the loss;
b. Unreasonable failure to affirm or deny coverage for the loss;
c. Unreasonable delay in making payment on the loss;

d. Failure to make a prompt, fair and equitable settlement for the loss;

e. Unreasonably compelling Gary Lewis to retain an attorney before affording coverage or

making payment on the loss;

f. Failing to defend Gary Lewis;

g. Fraudulent and frivolous litigation tactics;

h. Filing false and fraudulent pleadings;

i. Conspiring with others to file false and fraudulent pleadings;

96.  As a proximate result of the aforementioned breach of the covenant of good faith

and fair dealing, Gary Lewis has suffered and will continue to suffer in the future damages as a
result of the delayed payment on the claim in a presently unascertained amount. Gary Lewis

prays leave of the court to insert those figures when such have been fully ascertained.

97.  As a further proximate result of the aforementioned breach of the covenant of |

good faith and fair dealing, Gary Lewis has suffered anxiety, worry, mental and emotional
distress, and other incidental damages and out of pocket expenses, all to their general damage in

excess of $10,0000.

98.  As a further proximate result of the aforementioned breach of the covenant of

good faith and fair dealing, Gary Lewis was compelled to retain legal counsel to prosecute this
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claim, and UAIC, and each of them, are liable for their attorney’s fees reasonably and

necessarily incurred in connection therewith.

99. The conduct of UAIC, and each of the Defendants, was oppressive and malicious
and done in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore
entitled to punitive damages.

100. That UAIC, and each of the Defendants, acted unreasonably and with knowledge

that there was no reasonable basis for their conduct, in their actions which include but are not

limited to:
a. \Um‘easonable conduct in investigating the loss;
b. Unreasonable failure to affirm or deny coverage for the loss;
c. Unreasonable delay in making payment on the loss;
d. Failure to make a prompt, fair and equitable settlement for the loss;
e. Unreasonably compelling Gary Lewis to retain an attorney before affording coverage or
making payment on the loss;
f.  Failing to defend Gary Lewis;
g. Fraudulent and frivolous litigation tactics;
h. Filing false and fraudulent pleadings;
i. Conspiring with others to file false and fraudulent pleadings;
101.  As a proximate result of the aforementioned breach of the covenant of good faith
and fair dealing, Gary Lewis has suffered and will continue to suffer in the future damages as a
result of the delayed payment on the claim in a presently unascertained amount. Gary Lewis

prays leave of the court to insert those figures when such have been fully ascertained.

102. As a further proximate result of the aforementioned breach of the covenant of

good faith and fair dealing, Gary Lewis has suffered anxiety, worry, mental and emotional
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distress, and other incidental damages and out of pocket expenses, all to their general damage in

excess of $10,0000.

103. As a further proximate result of the aforementioned breach of the covenant of

good faith and fair dealing, Gary Lewis was compelled to retain legal counsel to prosecute this
claim, and UAIC, and each of them, are liable for their attorney’s fees reasonably and
necessarily incurred in connection therewith.

104. The conduct of UAIC, and each of the Defendants, was oppressive and malicious
and done in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore

entitled to punitive damages.

105. That UAIC, and cach of them, violated NRS 686A.310 by their actions which

include but are not limited to:
a. Unreasonable conduct in investigating the loss;
b. Unreasonable failure to affirm or deny coverage for the loss;
c. Unreasonable delay in making payment on the loss;
d. Failure to make a prompt, fair and equitable settlement for the loss;
¢. Unreasonably compelling Gary Lewis to retain an attorney before affording coverage or
making payment on the loss;
f. Failing to defend Gary Lewis;
g. Fraudulent and frivolous litigation tactics;
h. Filing false and fraudulent pleadings;
i. Conspiring with others to file false and fraudulent pleadings;
106. As a proximate result of the aforementioned violation of NRS 686A.310, Gary

Lewis has suffered and will continue to suffer in the future damages as a result of the delayed
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payment on the claim in a presently unascertained amount. Gary Lewis prays leave of the court

to insert those figures when such have been fully ascertained.

107.  As a further proximate result of the aforementioned violation of NRS 686A.310,

Gary Lewis has suffered anxiety, worry, mental and emotional distress, and other incidental

damages and out of pocket expenses, all to his general damage in excess of $10,0000.

108.  As a further proximate result of the aforementioned violation of NRS 686A.310,

Gary Lewis was compelled to retain legal counsel to prosecute this claim, and UAIC, and each

of them, are liable for their attorney’s fees reasonably and necessarily incurred in connection |

therewith.

109. The conduct of UAIC, and each of them, was oppressive and malicious and done

in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore entitled to
punitive damages.

110. That UAIC, and each of them, had a duty of reasonable care in handling Gary
Lewis’ claim.

111. That at the time of the accident herein complained of, and immediately prior
thereto, UAIC, and each of them, in breaching its duty owed to Gary Lewis, was negligent and
careless, inter alia, in the following particulars:

a. Unreasonable conduct in investigating the loss;

b. Unreasonable failure to affirm or deny coverage for the loss;

c. Unreasonable delay in making payment on the loss;

d. Failure to make a prompt, fair and equitable settlement for the loss;

e. Unreasonably compelling Gary Lewis to retain an attorney before affording coverage or
making payment on the loss;

f. Failing to defend Gary Lewis;
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g. Fraudulent and frivolous litigation tactics;
h. Filing false and fraudulent pleadings;
i. Conspiring with others to file false and fraudulent pleadings;
112.  As a proximate result of the aforementioned negligence, Gary Lewis has suffered
and will continue to suffer in the future damages as a result of the delayed payment on the claim
in a presently unascertained amount. Plaintiff prays leave of the court to insert those figures

when such have been fully ascertained.

113.  As a further proximate result of the aforementioned negligence, Gary Lewis has
suffered anxiety, worry, mental and emotional distress, and other incidental damages and out of
pocket expenses, all to his general damage in excess of $10,0000.

114.  As a further proximate result of the aforementioned negligence, Gary Lewis was

compelled to retain legal counsel to prosecute this claim, and UAIC, and each of them, is liable

002472

for his attorney’s fees reasonably and necessarily incurred in connection therewith.

115. The conduct of UAIC, and each of them, was oppressive and malicious and done
in conscious disregard for the rights of Gary Lewis, and Gary Lewis are therefore entitled to
punitive damages.

116. The aforementioned actions of UAIC, and each of them, constitute extreme and
outrageous conduct and were performed with the intent or reasonable knowledge or reckless
disregard that such actions would cause severe emotional harm and distress to Gary Lewis.

117. As a proximate result of the aforementioned intentional infliction of emotional
distress, Gary Lewis has suffered severe and extreme anxiety, worry, mental and emotional
distress, and other incidental damages and out of pocket expenses, all to his general damage in

excess of $10,0000.
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118.  As a further proximate result of the aforementioned negligence, Gary Lewis was
compelled to retain legal counsel to prosecute this claim, and UAIC, and each of them, are
liable for his attorney’s fees reasonably and necessarily incurred in connection therewith.

119. The conduct of UAIC, and each of them, was oppressive and malicious and done

in conscious disregard for the rights of Gary Lewis and Gary Lewis is therefore entitled to

punitive damages.

120. That Randall Tindall, as a result of being retained by UAIC to represent Gal"y?

Lewis, owed Gary Lewis the duty to exercise due care toward Gary Lewis.
121. Randall Tindall also had a heightened duty to use such skill, prudence, and%
diligence as other members of the profession commonly possess and exercise.

122. Randall Tindall breached the duty of care by failing to communicate with Gary;

Lewis, failing to follow his reasonable requests for settlement, case strategy and communication.

123. That breach caused harm to Gary Lewis including but not limited to anxiety,
emotional distress, delay, enhanced damages against him.
124. Gary Lewis was damaged by all of the above as a result of the breach by Randall

Tindall.

WHEREFORE, Gary Lewis prays judgment against UAIC, Tindall and each of

them, as follows:

1. Indemnity for losses under the policy including damages paid to Mr. Lewis,

attorney fees, interest, emotional distress, and lost income in an amount in excess of

$10,000.00;
2. General damages in an amount in excess of $10,000.00;
3. Punitive damages in an amount in excess of $10,000.00;
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4, Special damages in the amount of any Judgment ultimately awarded against him

in favor of Nalder plus any attorney fees, costs and interest.

5. Attorney's fees; and
6. Costs of suit;
7. For such other and further relief as the Court may deem just and proper.

pATED THIS L% day of (O Yol 2018.

S
Thomas Christensen, Esq.
Nevada Bar No. 2326
1000 S. Valley View Blvd.
Las Vegas, Nevada 89107
T: (702) 870-1000
F: (702) 870-6152
courtnotices@injuryhelpnow.com
Attorney for Cross-Claimant
Third-party Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and NEFCR 9, I certify that I am an employee of

CHRISTENSEN LAW OFFICES and that on thls_)‘_J(%_’ day of ) o& ~, 2018, I served a copy of

the foregoing Cross-Claim/Third Party Complaint as follows:

xx E-Served through the Court’s e-service system to the following registered recipients:

Randall Tindall, Esq.

Resnick & Louis

8925 W. Russell Road, Suite 225
Las Vegas, NV 89148
rtindall@rlattorneys.com
Ibell@rlattorneys.com
sortega-rose(@rlattorneys.com

David A. Stephens, Esq.
Stephens, Gourley & Bywater
3636 North Rancho Drive

Las Vegas, NV 89130
dstephens@sgblawfirm.com

Matthew J. Douglas

Atkin Winner & Sherrod
12117 South Rancho Drive
Las Vegas, NV 89102
mdouglas@awslawyers.com
vhall@awslawyers.com
eservices@awslawyers.com

E. Breen Arntz, Esq.
Nevada Bar No. 3853

5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
breen@breen.com

5
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An employee of CHRISTENSEN LAW OFFICES
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ANS

E. Breen Arntz, Esq.
Nevada Bar No. 3853

5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
T: (702) 384-8000

F: (702) 446-8164
breen@breen.com
Attorney for Defendant

Cheyenne Nalder
Plaintiff,

VS.

Gary Lewis,

Defendant.

Electronically Filed
10/24/2018 3:40 PM
Steven D. Grierson

CLERE OF THE COUEE

United Automobile Insurance Company,

Intervenor,

DISTRICT COURT
CLARK COUNTY, NEVADA
)
)
) CASENO. A-18-772220-C
)
)  DEPTNO. XXIX
)
)
)
)
)
)
)
)
)
)
)

ANSWER TO COMPLAINT

COMES NOW, Defendant, GARY LEWIS, by and through his attorneys, E. BREEN

ARNTZ, ESQ., and for his Answer to the Complaint on file herein, admits and denies as

follows:

/1

/1

Case Number: A-18-772220-C
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1. Defendant admits the allegations contained in Paragraphs 1, 2, 4, 5, 6, 10, 11 and
15.

2. Answering paragraph 14, Defendant admits that UAIC paid $15,000 on the
judgment after being ordered to do so by the Federal District Court, following years of litigation
and an appeal to the Ninth Circuit Court of Appeals. Defendant denies all other allegations in
this paragraph.

3. Responding to paragraphs 3, 7, 8, 9, 12, 13, 16, 17 and 18, Defendant denies the
allegations contained in those paragraphs.

First Affirmative Defense: Failure to State a Claim

Plaintiff's Complaint on file herein fails to state a claim against this Defendant upon

which relief can be granted.
WHEREFORE, Gary Lewis prays judgment as follows:
1. That Plaintiff take nothing by way of this action;
2. For an award of costs and attorneys fees for having to defend this action; and

3. For such other and further relief as this Court deems just and proper.

¢'ﬁ

DATED THIS "2 < day of_(Jcrab o/, 2018,

&

e

S
E. Breen Arntz, Bsq/
Nevada Bar No. 38;543
5545 Mountain Vista Ste. E
Las Vegas, Nevada 89120
T: (702) 384-8000
F: (702) 446-8164
breen@breen.com
Attorney for Defendant
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CERTIFICATE OF SERVICE

Twd

Pursuant to NRCP 5(b), NEFCR 9, and Administrative Order 14-2, I certify that I am an
employee of E. BREEN ARNTZ, ESQ.and that on this Qhiday of d&é_,_, 2018, I served a copy
of the foregoing Defendant’s Answer as follows:
xx B-Served through the Court’s e-service system to the following registered recipients:

Randall Tindall, Esq.

Resnick & Louis

0 8925 W. Russell Road, Suite 225
Las Vegas, NV 89148

n rtindall@rlattorneys.com
Ibell@rlattorneys.com
sortega-rose@rlattorneys.com

David A. Stephens, Esq.

13 Stephens, Gourley & Bywater
3636 North Rancho Drive

14 Las Vegas, NV 89130
dstephens@sgblawfirm.com

002478

Matthew J. Douglas

Atkin Winner & Sherrod

17 12117 South Rancho Drive
Las Vegas, NV 89102

I mdouglas@awslawyers.com
vhall@awslawyers.com
eservices@awslawyers.com

21 ~,

7

@mployee %/ BREEN ARNTZ, ESQ.
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Thomas Christensen
Nevada Bar No. 2326

1000 S. Valley View Blvd.
Las Vegas, Nevada 89107
T: (702) 870-1000

F: (702) 870-6152
Office@injuryhelpnow.com

Attorney for Cross-Claimant/Third-party Plaintiff Lewis

Electronically Filed
10/29/2018 5:22 PM
Steven D. Grierson
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DISTRICT COURT
CLARK COUNTY, NEVADA
Cheyenne Nalder )
Plaintiff, )
) CASE NO. A-18-772220-C
VS. ) DEPT NO. I
)
Gary Lewis, )
Defendant. ) Date of Hearing: 12/12/18
) Time of Hearing: 9:00am
United Automobile Insurance Company, )
Intervenor, )
)
Gary Lewis, )
Cross-Claimant, )
)
VS. )
)
United Automobile Insurance Company )
DOES I through V, )
Cross-Defendants )
)

CROSS-CLAIMANT’S OPPOSITION TO UAIC’S MOTION TO DISMISS

PLAINTIFE’S COMPLAINT & OPPOSITION TO MOTION FOR COURT TO DENY

STIPULATION TO ENTER JUDGMENT BETWEEN PLAINTIFF AND LEWIS ;
AND/OR IN THE ALTERNATIVE TO STAY SAME PENDING HEARING ON MOTION
TO DISMISS |

Comes now, GARY LEWIS, Cross-Claimant/Third-Party Claimant, by and through his

attorney, CHRISTENSEN LAW OFFICES, L.L.C., and hereby opposes the Intervenor’s Motion

to Dismiss Plaintiff’s Complaint & Motion for Court to Deny Stipulation to Enter Judgment

Case Number: A-18-772220-C
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Between Plaintiff and Lewis and/or, In the Alternative to Stay the Same Pending Hearing on

Motion to Dismiss.

This Opposition is made and based on the pleadings and papers herein, the following

points and authorities, the complete record on file in this case as well as any oral argument at the

time of the hearing of these motions.

) )

Thomas ChristenSen /
Nevada Bar No. 2326

1000 S. Valley View Blvd.
Las Vegas, Nevada 89107

T: (702) §70-1000

F: (702) 870-6152
Office@injuryhelpnow.com
Attorney for Cross-Claimant
Third-Party Plaintiff

POINTS & AUTHORITIES

I. Introduction
Gary Lewis, Defendant/Cross-Claimant/Third-Party Plaintiff opposes UAIC’s Instant

Motions because the “defense” that UAIC sets forth -- that the judgment is not valid -- is

frivolous. UAIC’s defense ignores Nalder’s well settled common law right to bring an action on
the judgment. UAIC’s motion was previously filed by Randall Tindall, Esq., purportedly on
behalf of Gary Lewis. UAIC seeks to protect UAIC with this frivolous defense even if the
outcome is to further harm Gary Lewis. With the motions filed by UAIC, UAIC puts their
interests above that of the policyholder Lewis. Gary Lewis and UAIC are adversaries in another
proceeding and UAIC cannot feign that their interests are the same or equal when that litigation
has been pending for several years. Pretending the judgment in the 2007 case is no longer valid

| does not equate with UAIC having never failed to defend Gary Lewis.
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UAIC’s Motions are based on its mistaken assumption (and hope) that the original
judgment in the 2007 case is no longer valid. From the face of the complaint on file in the instant
case, three actions are alternatively pled by David Stephens attorney for Plaintiff Nalder. First,
Nalder has pled an action on the judgment to obtain a new judgment, not an amended judgment
as misstated by UAIC. This is an action specifically authorized by NRS 11.190(2)(1) and 1s
supported by the common law of Nevada. “A judgment creditor may enforce his judgment by the
process of the court in which he obtained it, or he may elect to use the judgment as an original

cause of action and bring suit thereon and prosecute such suit to final judgment.”ié

Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851 (Nev 1897) (emphasis added).

The other two actions pled by Nalder are in the alternative only. Nalder asks the court, if'it
finds the action on the judgment is no longer available in Nevada, overruling Mandelbaum,é%

Nalder requests declaratory relief as to when a renewal under NRS 17.214 must be filed in the

instant circumstance. Finally, if the answer to the declaratory relief action is that the time for
filing under NRS 17.214 has gone by, and the Judgment is no longer valid, then, as a last

alternative, Nalder brings her personal injury action within two years of her majority. If the two

actions above do not provide relief for Nalder, then this third action is not the subject of claim

preclusion because the parties are different, the causes of action are different and the judgment 5

would have been found by the court to be invalid.

Regarding the first cause of action on the judgment to obtain a new judgment, UAIC
claims that the tolling statutes NRS 11.200, NRS 11.250 and NRS 11.300 do not apply to the
statute of limitations for judgments, even though they are contained in the same chapter at NRS
11.190(a)(1). UAIC provides no legal authority for this unreasonable position. These tolling

statutes extend the time for filing an action on the judgment pursuant to the common law method,

or via renewal under NRS 17.214.
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Nevada has two methods for dealing with the expiration of the statute of limitations. Bothf%
methods are dependent on the expiration of the statute of limitations and the associated tolling?

statutes. The statute of limitations in this matter is tolled well past the time Nalder amended thef

judgment and filed an action on the judgment.

UAIC argues the amended judgment is void. The judgment in the prior case never;
expired. And, the judgment does not have to be revived. Nalder can bring an action on a
judgment, which is what she has done pursuant to Mandlebaum v. Gregovich, 1d., and NRS
11.190. UAIC has inserted itself into theses actions, trying to assert the simple but ﬂawed;
concept that unless a renewal pursuant to NRS 17.214 is brought within 6 years, a judgment is no
longer valid. UAIC’s motivation for bringing this argument is not made in good faith. UAIC

makes this argument only in the hope to avoid payment of damages arising from its claims§

handling failures that are curtently pending before the 9th Circuit.
Gary Lewis and Cheyenne Nalder are still involved in ongoing claims handling litigation
against Lewis’s insurance company, UAIC, because of its failure to defend Lewis in the original

case.! UAIC’s Motion accuses Mr. Christensen of fraud and collusion, claiming he is in a

position of conflict. Mr. Christensen represents Mr. Lewis and Ms. Nalder against UAIC in thef
appeal of the claims handling case before the 9th circuit. Mr. Arntz was retained by Mr. Lewis to

represent Mr. Lewis as defendant in this action. Mr. Stephens represents Ms. Nalder in this case.

Now Mr. Christensen 1'ep1'esents Mr. Lewis against UAIC and Tindall in this case.

UAIC hired Mr. Tindall to represent Mr. Lewis. Mr. Tindall, however, has filed pleadings
directly against the wishes of his “client” and without consulting with his client which beneﬁt%
UAIC and harm Mr. Lewis. UAIC seeks an evidentiary hearing on the “fraud” perpetrated by

Mr. Christensen. Mr. Christensen welcomes the Court’s inquiry regarding his representation of

' The case remains on Appeal before the Ninth Circuit and UAIC is going to great lengths, filing motion after motion, )

in the lower courts in a subversive attempt to relieve itself of any culpability should its appeal be lost.
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Mr. Lewis in this action. Mr. Christensen likewise requests the Court to inquire as to the ethicalg%
basis of Mr. Tindall’s representation as well as the representation of UAIC’s counsel and theéi
shared information it has received from Mr. Tindall and other hired counsel, whom have failed to
give Mr, Lewis’s interest’s careful thought and consideration of the consequences of their actions.
UAIC asks what harm could come to Lewis as a result of the filing of a frivolous defense on hlS
behalf, First, the frivolous motions by UAIC are increasing the cost of litigation for Mr. Lewis.
Second, the frivolous motions are increasing the cost of litigation for Nalder who w111

undoubtedly request reimbursement of those fees and costs ultimately from Mr. Lewis. Third M.

Lewis might be held responsible for the frivolous defenses put forth on his behalf.

II. Factual & Procedural Background

The underlying matter arises from an auto accident that occurred on July 8, 2007, wherein

Gary Lewis ran over Cheyenne Nalder on private property. Cheyenne was born April 4, 1998

and was a nine-year-old gitl at the time.?> Lewis maintained an auto insurance policy with United
Auto Insurance Company (“UAIC”), which was renewable on a monthly basis. UAIC was

notified of the lawsuit, but declined to defend Lewis or file a declaratory relief action regarding

coverage. Lewis failed to appear and answer the complaint. As a result, Nalder obtained a default

judgment against Lewis for $3,500,000.00. Notice of entry of judgment was filed on August 26,

2008. (See case number 07A549111).

On May 22, 2009, Nalder and Lewis filed suit against UAIC alleging breach of contract, 1
breach of the implied covenant of good faith and fair dealing, bad faith, fraud, and violation of :
NRS 686A.310, Lewis assigned to Nalder his right to “all funds necessary to satisfy the

Judgment” and retaining for himself any funds recovered above the judgment. Lewis left the

2 UAIC’s Motion incorrectly states Cheyenne was 11 at the time of the loss.
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state of Nevada and relocated to California prior to 2010. Neither Lewis, nor anyone on his

behalf, has been subject to service of process in Nevada since 2010.

Once UAIC removed the case against it to federal district court, UAIC filed a motion for}é
summary judgment as to all of Lewis and Nalder’s claims, alleging Lewis did not have insurance
coverage on the date of the subject collision because it had lapsed for non-payment. The federalg
district court granted UAIC’s summary judgment motion. Nalder and Lewis appealed this
decision to the Ninth Circuit. The Ninth Circuit reversed and remanded the matter because Lewis

and Nalder showed the renewal statement was ambiguous regarding the date when payment was

required to avoid a coverage lapse.

On remand, the District Court then concluded the renewal statement was ambiguous andf
therefore, Lewis was covered on the date of the incident. The district court also determined UAIC

breached its duty to defend Lewis. The court did not award damages to Lewis and Nalder. Based%iﬁ

on these conclusions, the district court ordered UAIC to pay the policy limit of $15,000.00.
UAIC then made three payments on the 2007 judgment. The dates of those payments were June

23, 2014; June 25, 2014; and March 5, 2015.

Both Nalder and Lewis appealed to the Ninth Circuit. The first certified question to the I

Nevada Supreme Court is whether an insurer that breaches its duty to defend is liable for all

foreseeable consequential damages to the breach.

After the first certified question was fully briefed and pending before the Nevada Supreme
Court, UAIC had the idea that it should file documents and argue that the underlying judgment
was expired because it could only be renewed pursuant to NRS 17.214 and the time under that
statute had passed. Even though UAIC knew, at this point, that it owed a duty to defend Gary
Lewis, it did not undertake to investigate the factual basis or the legal grounds for this idea, nor |

did UAIC discuss this idea with Gary Lewis. UAIC did not seek declaratory relief on Lewis’
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behalf regarding the statute of limitations on the judgment. Instead, UAIC filed a motion to
dismiss Lewis and Nalder’s appeal with the Ninth Circuit for lack of standing. This was notif
something brought up in the trial court. It was something UAIC concocted only for its owné;z;
benefit. This was brought for the first time in the appellate court. UAIC is now asking this Courté
to endorse its new idea, so that it can then present this Court’s decision to the 9th Circuit in anf
improper attempt to avoid payment of damages for its failure to defend.
III. Argument
A. Validity of the underlying judgment.

UAIC’s arguments are all based on the frivolous claim without any supporting authority 01
argument that the underlying judgment is invalid. In Mandlebaum v. Gregovich, 24 Nev. 154,
161, 50 P. 849, 851 (1897) the Nevada Supreme Court held: (on facts exactly like those in thls

case except the judgment was entered 15 years not ten years prior to the action on the judgment)

002485

The averments of the complaint and the undisputed facts are that, at the
time of the rendition and entry of the judgment in 1882, the appellant was out of
the state, and continuously remained absent therefrom until March, 1897,
thereby preserving the judgment and all rights of action of the judgment creditor
under the same. Notwithstanding nearly fifteen years had elapsed since the entry
of the judgment, yet, for the purposes of action, the judgment was not barred —
for that purpose the judgment was valid.
Unless this court is going to ignore this clear Nevada precedent, directly on point all of!

UAIC’s arguments fail and their motion must be denied in its entirety.

1. An Action on a Judgment is a Cause of Action (mischaracterized by UAIC as “A
Second Amended Judgment”) 1

NRS 17.214 was enacted to give an optional, not “mandatory,” statutory procedure 1n
addition to the rights created at common law for an action on the judgment. UAIC claims the

plain, permissive language of NRS 17.214: “A judgment creditor...may renew a judgment,”
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(emphasis added) mandates use of NRS 17.214 as the only way to obtain a new judgment. This
is contrary to the clear wording of the statute and the case law in Nevada. See Mandlebaum v.
Gregovich, 24 Nev. 154, 161, 50 P. 849, 851 (1897).

In the absence of direct legislation restricting or limiting the
common law rule of the right of action upon judgments, there are found
within our statutes provisions from which the court is authorized in
holding, as a matter of inference, that no change in that rule was intended,
otherwise some legislative restriction or limitation of the right under the
common law rule would have been included in the statute other than the
one barring the action if not commenced within six years after the right
accrued. In other words, the legislature gave to the judgment creditor the
right of action at any time within six years after such right accrued without
other limitations. Furthermore, the statutory law preserved that right as
against the judgment debtor who might be out of the state, by allowing
such action to be commenced within the time limited after his return to the
state, which might be, as in this case, long after the right of execution had
been barred.

We must therefore hold, that under the common law rule, which
prevails in this state, that the right of action upon an unsatisfied
judgment is a matter of course...Mandlebaum at 161-162(emphasis
added).

This has been the law in Nevada for over a hundred years. It has not been modified by the
legislature. UAIC cites no authority for this mandated use of NRS 17.214. The legislative
history demonstrates that NRS 17.214 was adopted to give an easier way for creditors to renew
judgments. This was to give an option for renewal of judgments that was easier and more
certain, not make it a trap for the unwary and cut of rights of injured parties. Where as here, the
timing of the expiration is in doubt, the best way to obtain a new judgment is the common law
method, which is only supplemented by the statutory method, not replaced.

An action on a judgment is distinguishable from the treatment of an application to renew
the prior judgment. Pratali v. Gates, 4 Cal. App. 4th 632, 637, 5 Cal. Rptr. 2d 733, 736 (Cal. Ct.
App. 1992). This distinction is inherently recognized in the Nevada Revised Statutes’ treatment

i

of both courses of action. “A judgment creditor may enforce his judgment by the process of the
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court in which he obtained it, or he may elect to use the judgment as an oviginal cause of action

and bring suit thereon and prosecute such suit to final judgment.” Mandlebaum v. Gregovich, |

24 Nev. 154, 161, 50 P. 849, 851 (1897) (emphasis added).

NRS 11.190(a)(1) also provides the option that either an action upon the judgement or a
renewal of the judgment be commenced. The limitation period for judgments runs from the time;:
the judgment becomes final. ~Statutes of limitations are intended to ensure pursuit of the action |
with reasonable diligence, to preserve evidence and avoid surprise, and to avoid the injustice of
long-dormant claims. Petersen v. Bruen, 106 Nev. 271, 273-74, 792 P.2d 18, 19-20 (1990). NRS
17.214 provides the procedural steps necessary to renew a judgment before the expiration of thei\é
statute of limitations set forth in NRS 11.190(1)(a). NRS 17.214 provides that a judgment%%
creditor may renew a judgment that has not been paid by filing an affidavit with the clerk of the

court where the judgment is entered, “...within 90 days before the date the judgment expires by§‘f

limitation.” NRS 11.190(a)(1), NRS 11.200, NRS 11.250, NRS 11.300 must be read together

with NRS 17.214 because they relate to the same subject matter and are not in conflict with one

another. Piroozi v. Eighth Judicial Dist. Court, 131 Nev. Adv. Op. 100, 363 P.3d 1168, 1172

(2015). When these five statutes are read together, then, they establish that a party must either
file an action on the judgment or renew the judgment under NRS 17.214 before the statute of
limitations runs as modified by all applicable tolling statutes. The Nevada Supreme Court
expressly adopted this result in Levin v. Frey, 123 Nev. 399, 403, 168 P.2d. 712, 715 (2007): “An

action on a judgment or its renewal must be commenced within six years under NRS

11.190(1)(a); thus a judgment expires by limitation in six years.”
"

1
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2. Declaratory Relief as to when a renewal must be filed is appropriate if the Court is§i
overruling Mandelbaum and deny Plaintiff Nalder’s Primary Cause of an “Action on a
Judgment” 1
Nalder asks the court, if it finds the action on the judgment is no longer available 1n
Nevada, overruling Mandelbaum, Nalder requests declaratory relief as to when a renewal underii
NRS 17.214 must be filed in the instant circumstance. This is to obatin guidance from the courtlé
so that the renewal under NRS 17.214 can be timely filed. This is a real controversy because
UAIC contends the time has passed and Nalder contends the time has yet to arrive. The parties
need the court to interpret the various tolling statutes and make a ruling. :
3. Claim preclusion
Finally, if the answer to the declaratory relief action is that the time for filing under NRS
17.214 has gone by, and the Judgment is no longer valid, then, as a final alternative, Nalderfé

brings her personal injury actions within two years of her majority. If the two actions above do

002488

not provide relief for Nalder, then this third action is not the subject of claim preclusion because
the parties are different, the causes of action are different and the judgment would have been
found by the court to be invalid.
B. There is no such things as “Denial of a Stipulation” and the only fraud being
perpetrated herein is by UAIC, which has intervened where it has no interest to protect and
where it has directed counsel to place its interests above the interests of its “insured” under
the guise of “protection” and file frivolous pleadings. 1
UAIC asks the Court to hold an evidentiary hearing on the issue of whether or not Plaintiff
has attempted a fraud upon the Court. UAIC misleads the Court by thereafter stating that Mr. iﬁ
Christensen represents the Plaintiff. Mr. Christensen does not, however, represent Cheyenne

Nalder in this action. She is represented by David Stephens, Esq. Mr. Christensen also does not

represent Gary Lewis in this action as a Defendant. Mr. Christensen represents Mr. Lewis as the

10
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Cross-Claimant/Third-Party Defendant in this action, against UAIC. These claims are congruent

with Mr. Lewis’s claims against UAIC in the action that is pending in the Ninth Circuit.

It is unknown why this Court failed to sign the Order sought by the submission of theig

Stipulation signed by Mr. Arntz and Mr. Stephens, on behalf of Gary Lewis and CheyAnne:

Nalder. It would appear the parties agreed that any defense to the action on a judgment would be
futile. UAIC gained intervention by way of an Opposed Motion that was improperly noticed on
its face and nevertheless granted without reasons given. The intervention decision was made and

orders allowing intervention were signed all while the stipulated judgment sat on the Judges desk:"

with wet signatures on the stipulation but unsigned by the Judge.

Additionally, UAIC misleads the Court herein by claiming that Mr. Christensen told UAIC
not to defend the case. Mr. Christensen communicated with counsel hired by UAIC and sought to

understand the basis for arguing the judgment is invalid. Mr. Christensen asked for Iega1;£

authority for making a non-frivolous claim that the judgment is expired and how that would
support Mr. Lewis’s interests. UAIC, nor counsel hired to defend Mr. Lewis in this case, could

provide supportive law or reasoning. Instead, they hired another attorney, Randall Tindall, Esq.

to file documents on behalf of Mr. Lewis and claim Mr. Christensen was preventing UAIC ﬁ*omfé

exercising its “contractual and legal duty” to defend Mr. Lewis and liken it to forgery of

settlement documents that subverts the integrity of the Court.
11
11
11
/1
(
11

1
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Conclusion
For the reasons set forth above, Gary Lewis respectfully requests that this Court deny;I
UAIC’s Motion to Dismiss Plaintiff’s Complaint & Motion for Court to Deny Stipulation to Enter
Judgment Between Plaintiff and Lewis and/or In the Alternative to Stay Same Pending Hearing

on Motion to Dismiss.

DATED THIS Zcfday ot () &alﬁf 2018.

/)

Thomas Christénstn )
Nevada Bar No. 2326

1000 S. Valley View Blvd.

Las Vegas, Nevada 89107

T: (702) 870-1000

F: (702) 870-6152
Office@injuryhelpnow.com
Attorney for Cross-Claimant
Third-Party Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of CHRISTENSEN LAW

. Nt W . .

OFFICES and that on this day of , 2018, I served a copy of the foregoing Defendant’s
CROSS-CLAIMANT’S  OPPOSITION TO UAIC’S MOTION TO DISMISS
PLAINTIFF’S COMPLAINT & OPPOSITION TO MOTION FOR COURT TO DENY
STIPULATION TO ENTER JUDGMENT BETWEEN PLAINTIFF AND LEWIS

AND/OR IN THE ALTERNATIVE TO STAY SAME PENDING HEARING ON MOTION

TO DISMISS as follows:

o U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below; and/or

%@-Sewed through the Court’s e-service system.

Randall Tindall, Esq.

Resnick & Louis

8925 W. Russell Road, Suite 225
Las Vegas, NV 89148
rtindall@rlattorneys.com

David A. Stephens, Esq.
Stephens, Gourley & Bywater
3636 North Rancho Drive
Las Vegas, NV 89130
dstephens@sgblawfirm.com

Matthew Douglas, Esq.
Atkin Winner & Sherrod
1117 South Rancho Drive
Las Vegas, NV 89102
mdouglas@awslawyers.com

An employee of CHRISTENSEN LAW OFFICES
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF

MOTION TO DISMISS

L
INTRODUCTION
Gary Lewis (“Lewis™) alleges in his Third Party Complaint that he has been injured

and/or incurred damages due to United Automobile Insurance Company’s (“UAIC”) claims
alleged improper claims handling (“statutory bad faith”) and/or breaches of the implied covenant
of good faith and fair dealing (“common law bad faith”) related to an accident that occurred in
2007. In the accident in 2007 Lewis hit Cheyanne Nalder, a minor at the time, causing injury.
Guardian ad litem, James Nalder, was appointed to pursue her claim. He did so, filing a
complaint on her behalf and obtaining a Judgment for $3.5 million in 2008. Nalder then filed suit
against UAIC (as Lewis’ insurer), eventually obtained an assignment from Lewis and ultimately
received Lewis’ $15,000 auto policy limit on the Judgment. That action against UAIC by Nalder
through assignment by Lewis included claims for both statutory and common law bad faith. The
Federal District Court hearing the matter also found UAIC committed no actionable bad faith,
either under the common law or, statute. However, that case remains on Appeal before the
United States Court of Appeals for the Ninth Circuit and, the Nevada Supreme Court on two
certified question of law wherein the potential for consequential damages from the 2008 default
judgment as well as the viability of said expired judgment is before those courts.

Despite the fact that Lewis’ claims for both statutory and common law bad faith against
UAIC in relation to the 2007 accident have already been adjudicated and judgment entered,
Lewis now re-asserts those claims in the instant Third Party Complaint. Those claims are subject
to dismissal pursuant to the doctrine of claim preclusion.
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