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1 (Nalder) stands in the shoes of the assignor (Lewis). See First Fin. Bank, NA. v Lane, 130 Nev. 

2 Adv. Rep. 96, 339 P.3d 1289 (2014) (finding that an assignment operates to place the assignee in 

3 the shoes ofthe assignor and provides assignee with the same legal rights as the assignor has). 

4 
Second, the final judgment is valid. There is no question that the last Judgment issued in 

5 

6 
2009 case issued October 30, 2013 is valid. See Exhibit 'G.' Merely because that judgment is 

7 
now on appeal or, because DAIC has argued the underlying 2008 judgment is expired, does not 

8 open the door for Lewis to re-litigate his claims. 

9 
A 

Third, the same claims are involved in both actions. A review of the 2009 Complaint 
~ 

0 10 
0 (Exhibit 'C) and the 2018 Third Party Complaint (Exhibit 'M') reveal that the statutory and 
~ 

11 ~ 
~ ::II 
::t: ~ 12 

Cf) 
.... 
"" 

common law bad faith claims are essentially identical. 

As the Five Star Court noted, public policy suppOli claims preclusion in situations such 
~ 13 
..: 

~ 
,..:I 

14 
~ ..: 

as this. The Five Star COUli cited Restatement (Second) of Judgments section 19, comment (a), 

Z ~ 

Z ..: 15 
1-4 > 

noting that "the purposes of claim preclusion are 'based largely on the ground that faimess to the 

~ 
III 
z 16 defendant, and sound judicial administration require that at some point litigation over the 

Z ..: 
1-4 17 
~ 

pmiicular controversy come an end; and that such reasoning may apply ;even though the 

E-4 

« 18 substantive issues have not been tried .. . Id. At 1058, 194 P .. 3d at 715, These policy reasons are 

19 
applicable here. DAIC is entitled to finality. A Judgment was already entered against Lewis on 

20 
his alleged "bad faith" claims stemming from the 2007 loss. DAIC should not be exposed to 

21 

22 
litigating these claims a second time, in a new venue. 

23 Lewis extra-contractual bad faith claims are the very type to which claims preclusion 

24 applies. The public policy considerations supporting claims preclusion cited with approval the 

25 cOUli in Five Star apply to this action. The claims against DAIC in the Third Party Complaint 

26 should be dismissed. 

27 
/II 

28 
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14 
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Z < 15 
I-C > 

~ 
1"1 
z 16 

Z < 
I-C 17 
~ 
E-c 18 « 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

v. 

CONCLUSION 

In his 2018 Third Party Complaint, Third PaIty Plaintiff Lewis sets forth no facts which, 

if true, would entitle him to the relief he seeks. His Third Party Complaint against DAIC should 

be dismissed in its entirety.fl" N 
DATED this ~ day of &VtA16U -, 2018. 

AT INW 

atthew Douglas, E q. 
Nevada Bar No. 11 1 
1117 S. Rancho Dri e 
Las Vegas, Nevada 89102 
Attorneys for UAIC 

Page 11 of 12 

002502

002502

00
25

02
002502



1 

2 

3 

4 

5 

6 

7 

8 

9 
II .. .. 

~ 10 
0 
~ 

11 ~ 
~ ::II 
::z:: PIl 12 

CJ) 
.... .,.. 

~ 13 
< 

~ 
,..:I 

14 
~ < 
Z ~ 

Z < 15 
1-4 > 

~ 
I"l 
z 16 

Z < 
1-4 17 
~ 
E-c 18 -< 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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, I 
\ 

lmRPUBLICA TION \ 

JAMI1.S NALDER, Guardian, 
.Ad Litem on behalf of 
Cheymmc Nalder; GARY 
LEWIS, individually, 

Plaintiffs-Appellants, 

v. 

UNITED AUTOMOB1LE 
INSLJRANCE COMPANY, 

. De!el1danh4ppellee. 

No.13-t/'441 

D.C. No. ' 
,2:09-ev-O 1348.:RCJ-GWF 

ORDER CERTfFYING 
. QUESTION TO THE 
NEVADA SUPREME 

COURT 

Appeal from the United States District Come 
for the District of Nevada 

Robert Clive Jones: District Judge, Presiding 

Argued and Submitted january 6, 20 J 6 
San Franci!iCD, CaHf-om.ia. 

Filed December 27, 2017 

Befor~; Diarmuid F. O'S{,,annlain and 
William A. Flctcher, Circuit Ju<!ges.' 

, Tlus caSe was sUbmitted to II panclThat ifl(]luded Judge Kozi~ski, 
who receutly retired. 

~~©~nrt4f~' 
JAN i 120m 

FJlED,:~ 
, , f~..l 

'.; 
' .. 
" ..JAN 1,1 20t8 A 

. ; 

" \ 
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StJMl.\1ARY" 

Certified Question to Nevada Supreme Cmid 

The panel certified tbe following question of law to the 
Nevada Suprerpe Court; 

Under Nevada law, if a plnin1iffbas file(] S\Iit 

,against an inSQrer seeking damages based .on 
a separate jodgmE':nt against ils Insured, does 
the insurer'S liability expire when t11~ statute 
of l1mitation8 OD. the judgment, runs, . 
Dolwithstimding thlli thesllit was filed'within 
the six-year life of the judgment? 

ORJ1ER 

Pursuant to Rule 5 of the Nt.:vada Rules of Appellate, 
Procedure., We certify to the Nevada Supreme CaUlt the . 
question of law set Ibrth in Part II of this -order., TUe answer 
In this question may be detenni~atlve of the 'cause l)~(Iding 
before this court and iliere is no c-onftoI1ingprecc-dent in the 
decisions of-the N[;vada Supreme Court or the Nevada Court 
of Appeals, < 

Further- proceedings .i.n this court' are stayed pen,ping 
, receipt of an answer to tl-... e celtified question. ' Submission 

remains 'l-vitMrawll pendil}g [uriller order. 'Th'e partie~.llhall 
notify the Clerk of this court within one week after -the 

- ~. This summary cOfl?t:iMcs nO part of the opjni~n of the COUrt. tt has . 
, been prepared by C()uri stJlfff'(JI the,collw:nicnce of the reader, 

-" 
, 

- ' 

-i", . 

" , ,-

c -

',; 

, .!; 

-:, 

'" ." 
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' .. 
,. 

NAL'DER V. UNITED AUTO JN~. CO. 

N cVlJda: Supreme Court accepts or rejects the certified 
quc;stion, and again within o:ne week. after the r'levada 
Sqpreme Court ren-ders its opinion. ' 

1 

PJainUffs"appeHants, James Nalder"guardjan ad litem 1br' 
Cheyanne Nalder, and Gal)' Lewis will be the appellants· 
before the Nevada Supreine Court. Defendani--appeUee, 
United Automobile rn.~unmce Company ("UAIC'l a Florida 
corporation with hs principal place of bllSlness in Florida, 
wil~ be the te"t;pondent. 

. The nameS and addresses of counsel for the pmties arc as 
follows; " 

Thomas Christensen, Christensen Law· Offices, LLC, 
1000 South Valley View Boulevard, Las Vegas, Nevada 
89107, and Dennis M. Prince, Eglet Prince, 400 South, 
Seventh Street, Suite 400, Las Vegas, NcviJda 89101, for 
appcllan1s, 

. 'TIlomas E. Winner, Susan M. Sherrod 31ld Matthew J. 
DOllgl.ls, Atkin Wilmer & Sherrod, 1117 South Rancho 
Drive, Las Vegas, Nevada 89102> fOrIcspondent. 

II 

The question of law to be answered is: 

Under Nevada law, if a plaintiff-has filed 
suit against an insurer seeking damages based 
orl a scpar!lte judgment against jts inllUred, 
docs the insurer's Hability expire when the , :-. 

. .. ,~ 

.' 

" ~ 

,'" 
, ~' 
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4 -NAlJ)ER V. TJNITED AUTO INS. CO. 

stahllC of liulitations on the jhdgtnent runs, 
notwithstanding that file ::mit was ftIed wilhin 
the six-year ii fe of the judgment? 

The Nevada Supreme Court mayn'>phra<;e the qucl\uon as 
it deems neces~ary. 

rn 

A 

This is the second order:in this case certifying a question 
to the Nevada Supreme Court. We recount the facts 
essentially a,> in the fbt order. 

On July 8; 2007; GaryLewis ran oyer Cheyanne Nalder. 
Lewis hau taken out an a;lto insuran('.e policy with UAIC, 
which was renewable On II monthly basis. Before the 
accident, Lewis had received e statement instructing bim that 
his renewal payment was due by June 30, 2007. the 
sta1ement algo specified that "[t]o av{)id lapse in -coverage, 
payment must be :ceetved prior to expiration ofyonr policy." 
The statement listed June 30,2007, as the policy's effective 
date <Lnd July 31, 2007; as its expiration date. Lewis did not 
pay to renew his policy until Ju]y ] 0, 2007, two days alier the 
Hecident. 

James Naldc! ("NaJder"). Cheyenne's father, made an 
offer to U,UC to settle heHlaimfor$l 5,000, the policy limit. 
VAle rejected the offer; aq:,'1ling Lc\vis was not covered at 
the time of the ac-cldcnt because be did not reneW the policy 
by June 30. uArC never informed Lewis that Nalder was 
\villing to settle. 

" 

, .. 
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. :NA,I.PERV. UNTIED AUTO INS. CO. 5 

Naldef sued Lewis in Nevada stale cOUlL and obtained a . 
$3.5 million default judgment. Nalder and Lev,'is then filed 
tlie instant sl~it against UAle in stare conrt, which DATe 
removed to federal court. Nalder and Lewis alleged breach 
of contract, breach ofilia implied covenant of good ftlith and 
fair dealing, bad faith, fraud, and breach of sect ian 686k31 0 
of the Nevada Revised Statutes. UAlC mQved for s_ary 
judgment on the basis that Lewis had no iIlS1lI1illce coverage 
on the dat~ of the f1CcidenL Nalder and Lewis argued thM 

. Lewis was covered on the date of the accident because ilie 
renewal notice was ambiguous as to when pa)'lilel1t had to be 
received to avoid a lapse ill coverage, and that this ambiguity 
had to be construed in favor ufthe insured. The district court 
found that the coDtract could not be reasonably interpreted ill 
favor ofNalder and Lewis's argument and granted summary 
judgment in favor ofUAIC. 

We held that summary judgment '.'w ith respect to whether 
there was coverage!> was improper becau,<;e 1he H[p]laintiffs 
Came forward with facts sllpporting their tenable legal 
position." Nalderv. UilitedAuto.hlS. Co., 500 F. App'x701, 
702 (9th Cir. 2012). But we a1f1tlued "[t]118 portion ofthe 
order granting summary judgment with respect to the 
{Nevada] stalutory arguments." Jet. 

On rema:ld, the disirict court granted paliial Sutl)mary 
judgment to each party. l'irst, the court found the renewal 
statement ambiguous, so i: constmed this amhiguity against. 
UAlC by finding that Lewis was covered on the date of the 
ac(.~ident. Second, the' Cliillt fuund thal DAle dld nclli;ct in 
bad faith heC8ill.e it bud a reasonable basis to dispute 
coverage. '£bird, the court fOllod tbat HATe breached its duty 
to defend Lewis but awarded nQ damages «because [Lewis] 
did oot incur any fees {)r costs in defending the llIJdedying 
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action" (IS he lock a defuult judt,'lTIC!lL 'The court ordered 
UAIC "~to pay Cheyanne Nalder tIle policy limits on G,uv 
.L.ewis's implied insurance policy attbe time ()flheaccideut" 
Nalder and Lewis appeal. 

B 

Nalder and Lewis cl~im on appe.at that they shQuld llaVC 

been f1warded conseqHi~11Jial and compensatorY- drUll<ige.s 
resulting from the Nevada state· comt judgment because 
DAlC breached its duty to defend. TlfllS) assumiug that 
DAte did not act in bad faith but did breach its duty to 
defend Lewis, one question before llS js bow to ca1cnlatelhe 
damages that should be awarded Nalder and Lewis 'claim 
they should llave been awarded the amount of the default 
judgment ($3.5 milli.on) beoause, in (belr view, UAle's 
failure to defend Lewis was the proximate cause of the 
.iudgll1ent against him. TIle district court, however, denied 
damages because Lewis chosenot to defend and thus incu.ricd 
no attorneys' fees or costs. Because t11ere was no dear slale 
law and the district court's opinion in lllis c;.u:e conflicted 
with another decJl}i<m by the U.S. District COUlt for the 

. District of Nevada on the qu.estion of wh'ether liability for 
breach of the duty to defend included ,JI losses CClJ1SeC;l.lelllicl 

to an insurer's breach, we ce.rtified that question to tile 
Nevada Supreme. Comt in an order dated llli,c 1, 2016. In 
fluit order, we also stayed. proceedings in this t:;ouri ptmding 
resolution of the certified question by the Nevada Supreme 
Court. 

After :hat certified quesfion had been fully briefed beforc 
the Nevada Supreme COllrt, but before any ruling or oral 
argument, VAle moved flUs court to dismiss the appeal for 
lack of ~tanding. UAlC argues thatthe six-year life of the'!, 

'.' 

" 
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NALDER V. IJNITED AUTO LN-8. Co.' 

default judgl11c,nt had run and that the jl1dgmcnthad :iK)t been 
___ 'J.,.,," ___________ ~_2r~e!!:nc~Wl!:t:I<\·d4;-->ls~dgmgnl is no longer enfbn:ieahle 

Therefore, DAle contends~ there are no' longer any: dal'nages 
above the policy liuut that Nalder and ,f"ewis' can se6i, 
he caUSe the judgment that forms the basi8'fpr those daulages . 
h17.s lapse,d. For tb.at reason, UAle arguc~ that the is~u'c 011 
appeal is moot because th~rc is no longer any 'b~~is to seck 
damages above the policy limit, which (he district poqrt 
already awarded. 

in a notice flied J,mc l3, 2017, the ·Nevada; Supreme 
Court stayed consideration of the question a1r~ady certified in 
this ClIse untll we ruled on the Inoiion to distiliss now pending 
beferens. ' , 

IV 

111 support of its motion to dismlss, UAle argues that 
uuderNt;'V. Rev. Stat. § lL190(l)(a), thesix-ycarsla~ute,o:t:< 
limitatiCJIlS during which Nalder could enforce his default 
judgment against Lewis expired 0n AugUst 26, 2014, and 
't-Jalder did llolrenew tbe j:udgment. Therefore, sayli'UATC, 
the dcfaultjudgrne.ut has lapsed, and because it is;na longer. 
enforceable, it nO longer constitutes an injury for Which 
Lewis orN'aldermay seek damages from DAle. ' 

In response, Naldcr al1d Lewis dQ nol contest iljat tile six" 
),C:lf pcriod of the statute of limitations has passe4 M.d that 

. they have failed to renew the judgment, but th~y argue that 
lJAIC is,wmng that the issm~ of consequential 'damages is 
mooted. Fitst, they make a procedural argument lb."!.! Ii J apse 
jn the default judgment, if <illy; maY-affect the amount of 
damag~s bul does not affect JiabiHt)!, so tile issue .is 
inappropriate to address on llppeal before the district 'cOilrt 

•. I' • 

", 

\. 

."\ .. 

.' ' . 

' .... ,.. 

< ., . > , 

. '~ .... 

:' " 

.- . 

.~ 

I. '" • __ 

, . '. 

;"r _ 

, " 

. >, 
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8 NAtDERV. UNffBDAUTDJNS, Co. 

has evaluated the effe~L un damages. Second, t.hey argue that 
--------------------------------~ili~ej~m~~~i~~~~aruu~lt~. ---------------,r---'---------

judgment under thctCl1tlS of Nev. Rev, Stat: § 11.190(1 )(a) 
and that because it w,as filed wiihjn the six-year life of the 
judgment it is tim.c1y. In support I)flbis arbrume!l~, they point 
out mat VAle h~ already paid out more than $ 90, 000 in this . 
case, which, they say, acknowledges' the validity of 'Ule 
underlying judgment and that this :mit is au enforCement. 
acUou upon it. 

Xeither side can point to Nevada law tliat definitively 
answers the question of whether plaintifiS may still rccO\;cr 
consequential damages based on the defaulVjudgment when 
six 'years passed during the pendency of this suit. Nalder:and 
Lewis reach into the' annals of Nevada c<t<:e law to fmd an 
opillion observing tha.t at commOn la. W "a judgment creditor 
may enfQrce his judgmellt by the proceliS of th~ comt in 
which he obt!lin ed ,it, or he may elect to use the judgment, as 
Clil original Cause of action; and bring suit thereon, and 
prosecute such suit to (mal judgment." }vfmrdleb.'iflm v. 
(Jregovich, 50 P. 849. <851 (Nev. 1897); see also Leven v. 
Frey, 168 P.3d 712, 715 (Nev. 2007) ("Au action on. a 
judgment or its renewal must be commenced v,Iithin six 
years." (emphasis added). 111ey suggest they a~ doing just 
this, "us(ingJ-the judgment, as an original calIse ofaclion," to . 
re::()ver from UAle.. But that precedent does not res91ve 
whether a suit against an inSllrer \>;.tho was not ft party to tJiC 

default jud&'lTIent is, uudcr N(wacia law, 2.n. "action on" that; 
judgment. 

DAle does DO better, It also'points to Leven forth~ 
proposition that the Nevada Supreme Court has strictly 
'construed the requirements to renew a judgment. Sr;:,e L,-'veI1, 
168 P .3d at'719 < Be that as it JHay, Nalder :atld lewis dQ 110t 

.' 

.. ' 

.. , 
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~~_.....:N:..::· All"". ='. "E~ UNlTIm AUTO INS, C:.=.o.:.-< __ 9 

rely on any laxity in the renewal requirements 'andal'guc. .(. 
________________________________ ~b~)s~je~m~d~i~t·Aal~·~ib~e~i~n~st~antsuUJsl~~cly~QUWJ~lp~a~n~jUU1~0~~ ____ ~--~------------------

, judgment that obviates nuy n~ed ft)!' renewal. DAle also 
points to Nev. Rey. Stat. § 21.010. which provides that "¢c 
party in whose favor judgment is given may, at anytime 
before ilie judgme:lt expires, obtain tnc issuatice of a'writ of 
execution for its enforcement as prescribed in this chapier. 
The writ ceases to be effective when the judgmept expires:" 

. Thai provision, however. does not resolve this case because 
Nalder and Lewis are not enforcing a writ of execu6on, 
whkh is a direction to Ii. sheriff ie, satisfy a judgment. See 
Nev. Rev. Stat, § 21.020. 

Finally, 8partifom Nalderand Lewis's argnment thatitis 
inappropriate to addre.<;s on appeal the effect of the statute of 
limitations on the .size of damages tbey may conect; neither 
side squarely addresses whether the expiration of the 
judgment in fact reduces too consequential damages for 
UATCts breach of the duty to defend. Does the judgment's 
expiration during the pendency of thc suit Tcduce the 
consequential damages to zero as VAle implies, or should 
the damages be calculated based on When the default 
judgment was s@ enforceable, as it .vas when the suit was· 
initiated? Neither Sl00 provides Nevada law to anSwer I.he 
question, nor have we discovered It. 

v 

It appears to this court lhzt there is no, C{)ntmlling 
precedent of the Nevada Supreme Court or the Nevada Court 
of Appeals with regard to the issue of Nevada law raised py 
the motion to dismiss. We thus request tb,: Nevada Supreme 
COllO accept and decide the certified questi0ll. «The written 
opinion of the [Nevada] Supreme Cowi statil1g the law 

,'. 
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10 NALPER V. UNITED AUTO l1~s; Co. 

_______________ ----<govemingthc guestioJiO certified ... shall be res judicala ;'IS 
fo the: parties/' Nev, R App. P.5(11). 

,If the l'fevada S11,prem~ (!putt acccpt~ this aslditim'lal 
certified qu~sliQn. it ajay resolve the h'lo certified quesli91~s 
in any order it sees fit, beCause Walder and Lawisinust 
prevail 'On both questions in oi;'der to 'recover co~seqllentiril 
damages based on tlJe defaultjudgmenHor breachoflhe duty 
todef~nd. 

Tlic clerk of this court shall forward a copy ~f this ¢rder, 
I,]!ider offldnl seal~ to 'the Nevada Suprel,ne Court, 1l1~ng with 
copies of an briefs and excerpts of :record that have been filed 
,>lith this 9l;lUrt. 

IT IS SO ORDERED. 
, , 

Respectffil1y submitted, Diarrnllid F. O?Stan\llllin and 
William A. Fletcherl Cil1Jllit JU~' s. . .. ~' ./ . 

. . ¥; .. :. ·'----41~~ 
" ~ ~~ . 

Dj~rfuu.idF. O'SC~nrihlili ' 
Circuil1udge 

'v' 

.1 
{, ' 

i' 
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JMT 
THOMAS CHRIS:fENSEN) ESQ.) 
Nevada Em; #2326 
DA VlDf. SAMPSON, ESQ., 
Nevada Rar #68U 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89101 
(101) 870-1000 

JAMES NALDER, 
as Guardian ad Litem for 
CHEYENNE NALDER, Ii. millOI', 

PlaintifIlil, 

'IS. 

GARY LEW1S, .and DOES I 
through V; inclusive 

Deff;:l1dants. 

DISTRICT' COURT 
CLARK CJ)TJNTY.NEVADA 

) 
) 
) 
) 
) 
) 
) CASE NO; A549111 
) DEPT. NO: VI 
) 
) 
) 
) 

.--~~-), 

JUDGMENT 

tf).('t~ 
C~f THF. COliRT 

FILED 

In this action the Defendant, GARY LEWIS, having been regularly servoo wiL\ 1116 

SUlllltlOns and hrwing failed !.o app~ and answer the Plaintiff's complaint filed hef/;~n, the 

legal time for answering baving elCpired, and no answer or .;It-murrer having been filed, the 

to law; upou IlppHcatlon of said Plaiutiff, Judgment is hereby entered against said Defendant as 

follows: 
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rr IS ORDERED THAT PLAlNTIFF HAVE JUDGMEN'j' AGAINST bEFErID&"'l'T in the 

sum of $3,500,00(>-00, which cDnsists of .$65,555-37 iu medical expen5es~ and $3,434,444.63 in 

4 
pain, suffering, and disfigurcmetrt, with interest thereon at the legal rate from October 9, 200? > 

________________ 5_~_un-tD-' _PID_'·_d~m~fu~l1~'~~ __ Cl~~. ____________________________ ~I __________ ___ 

DATED THIS ~ dayof~ 2008. 6 

1 

8 l~ll~~ .. .•. _ . _~L..-~ ___ _ 

DISTRICT JUDGE 

H) 

12 

Submitted by: 
CBlUSTENSEN LAW OFF1CES. LtC. 

14 
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7026706152 Chtlster'lSen laW West 

c' 
COM 
tHOMAS ClIRISTENSEN, ESQ. 

2 N:evad.a BarNo. 2326 -
DAVID F~ SAMPSON, ESQ. 

3 Nevacia:BarNo. 68H --- . 
CHRlSTBNSENLAW OFFICES~ LLC 

4 1000S. Valley View Blvd: 
Las Vegas, Nevsga89107-

5 Attorneys for Plaintiffs 

10.:27:23 a.m. 07-21-2009 

6 
DlS1'RICTCOURT 

CLARt{COliNTY. NlVADA 

7 JAMES NALDER, Guardian Ad Litem for minor ) -
CheyanneNalder, rea! partyiniuterest, and ) 

8 GARY LEWIS, IndividuallY, ) 

9 Plaintiffs, 

10 vs. 

11 UNITED AUTOMOBILE INS:tJRANCE CO, 
DOES I through V, and ROE CORPORATIONS 

12 I through V .. in¢tusive 

13 Defendants'. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------------) 14 

15 

CaseNo.: A ~oq_v,s:q?Jq 
Dept No.: ::u:=--

16 COME NOW the Plaintiffs, James Nalder, Guardian Ad Litem for minor, Cheyanne 

17 N alder, real party in interest in this tp,.atter, and Gary Lewis, by and through their attorneys of 

18 record, DAvID SAMPSON, ESQ., oftbelaw firm of CHRISTENSEN LAW OFFICES, LLC, 

19 and for Plaintiffs' COinplairttagainsfthe Defendants, and each ofthemj allege as fonows: 

20 1. That Plaintiff, James Nalder,Guardian Ad Litem for minor, Cheyanne Nalder real party 

21 I in interest, was at alltinles relevant to this action a resident of the County of Clark, S.tate of 

22 Nevada. 

23 

24 

2111 
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7028706152 

(' 

Chrls~enserrLaW West 
10:21:4, a,m.. 07-2l-2009 

c' 
2. That Plaintitf,Gary Lewis, was at all tfutes relevant to this action a resident orthe 

2 County ofC1~. State;: of Nevada, 

·33". ThatDefendant, Ullited Auf9I;Jlobiie I:nsm:ance Co. (liercimifter ''UAr'), was at all times 

4 relevant to this actio~ an automobileciilSutartoe COQlpat).y duly authorized to act as an insuJ;er in 

5 the State ofNevadaan4:dQingbusin~.inClarkCOunty,Nevada, 

6 4, That thetmenamesanrlcapaclties~'Whethet jnoividuaI. wrporare.. partnership, aSsociate 

7 or otherwise.ofDefend~tsj DOES I through. V anrl ROE CORPORATIONS 1 through V, are 

~ . UIl.k.nown to Plaintiff Sf who therefore sue said Defendants by such fictitiQUS names. Plaintiffs 

5) are informed and believe (Uld thereon allege ihateach of the Defendants designated herein as 

10 DOE or ROE CORPORATION is. respOnsible mSQQlemanner for the events and happenings 

11 referred to and caused damagesproxhnately to Plaintiffs. as herein alleg~f and that Plaintiffs 

12 ·vviU ask leave of this CoUrtto. ainend this·Complafutto irlserHhe true names and capacities of 

13 DOES I through V and ROE CORPORATIONS I through V, whet.dhesameha.ve been· 

14 aseertained, and· to jQtn such Defendants in this~cfion.. 

15 5. That, at all times relev~hereto.Gary Lewis was tbe ownerofacertain 1996Chevy 

16 Silverado with vehicle identification UUUiow-.l GCECI9M6T:E214944 (hereinafter "Plaintiff's 

17· Vehicle''). 

18 6. That Gary Lewis h!idinef'fect on July 8,2007, '* policyofilutomobHe insurance on the 

19 Plaintiff's Vehicle With Defendant~ UAI (the ''JloIlcylJ);tbatthePolicy provides certain 

20 benefits to CheyanneNalderasspe<:ified in. the Policy; and the Policy included liability 

21 coverage· in theamountof$lS,OOO.OO/$30.000;OOperoccurrence(hereinafterthe~'Policy 

22 Limits"). 

23 

24 

2 
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.7028706152 Chrlsterise'n Law West 10:28:0h.l'n. 07-21 -2009 

c.~ (. ,,- . 

1 7. That Gary LeWis paid his monthlypremiurritoUAlforthepoIlqy period of June 30. 

2 2007 through July 31, 2007. 

3 8. That on July 8. ZOO1 on Bartolo Rd fuCIark County Nevada, Cheyenn~ Nalder was a 

4 pedestrian ina residential area,Piaintiffsvehi~le being operated by Gary Lewis when Gary 

5 Lewis drove over top of Cbeyanne Nalder causing serious personal injuries and damages to 

6 ! Cheyanne Nalder. 
I 

7 9. That Cbeyanne Nalder made a claim to UAr for damages under the terms of the Policy 

8 due to her personal injuries. 

9 10. That Cheyanne N'alder offeredtosettlerus claim for personal injuries and damages 

10 against Gary Lewis within the Policy Limits. and thatJ)efendants. and each of them. refused to 

11 settle the claim ofCheyanneNaldcr against Gary LeWis within the Policy Limits and in fact 

12 denied the claim all together iudi<:ating Gary Lewis did not have coverage at the time of the 

] 3 I accident. 

14 1 L That Plaintiff. Gary Lewis has duly perfonned all the conditions. provisions and terms 

15 ofllie Policy relating to the loss sustained by PlaintiftCheyatme Nalder, and has furnished and 

16 delivered to the Defendants. and each of them, fullandco!pplete particulats of said loss and 

17 have fully complied with aU of the provisions of the PoHcyrelatingto the giving of notice of 

18 said loss, and have duly given all other notices required to be given by the Plaintiffs under the 

19 terms of the Policy. including paying the monthly premium. 

20 12. That Plaintiff, Cheya.nne NaIder,is a tbirdparty beneficiary under the Policy as well as a 

21 Judgment Creditor of Gary LeWis and is entitled to pursue action. against the Defemdants directly 

22 under Hall v. EnteroriseLmtSing QQ., W~ 122 Nev. 685. 137 P.3d 1104, 1109 (2006). as well as 

23 D~ v. Farmgs Insurance Company, 213 Cal.AppJd 1061,262 Cal.Rptr. 146 (1989). 

24 

3 
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7028706152 Christensen Law West 10;28:31ci .. in. t}7-2h2009 $/11 

c· 
1 13. That Cheyanne Nalder conveyed to UAI her Willin&ness to settle her claim against Gary 

2 Lewis at or Within the palicyliIttits6f $lS~O()O~OO provided~yw~paid in a commercially 

3 reasonable manner. 

4 14. That Cheyanne Nalder and Gary Lewis cooperated with VAl in its investigation 

5 including but not Iimitedto providing amedic8lauthorizationto UAI on or aooutAugust 2, 

6 2007. 

7 15. That on or about August 6~ 2007 UAlmailed toPlainti~ CheyanneNalders' attorney, 

8 Christensen Law Offices, a copy of l'Ren~a1 Policy Decf~tionMonthly Nevada Personal 

9 Auto Policy" for Gary Lewis with a notetnat indicated "There was a gap tTl- coverage". 

10 16. That on or about October 1 O~ 2007 UAI mailed to Plaintiff. Cheyanne Nalders' 

11 attorney) Christensen Law Offices, a letter denying coverage. 

12 17. That on or about October 23, 2007, 'Plaintift CbeyanneNalder provided a copy of the 

13 complaint filed against UAIls insuredOary Lewi$. 

14 18. That 011 or about November l·~ 2007, U AI mailed to Plaintiff) Cn~e Nalders' 

15 attorney, Christensen Law Offices, another letter denying coverage. 

16 19. That VAl denied coverage stating Gary Lewis had a IlJapse in coverage" due to non· 

17 payment of premium. 

18 20. That UAI deruedcoverage for non-renewal. 

19 21. That UAl mailed Gary Lewis a"renewaI statementU on or about June 11) 2007 that 

20 indicated VAl's intention to renew Gary Lewis' policy. 

21 22. . That upon r~eiving the "rencwalstatement'\ which indicated UAl's intention to renew 

22 Gary Lewis' policy, Gary Lewis made his premium payment and procured insurance coverage 

23 with UAr. 

24 

41 
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7028706152 Chrlstemen Law West 

c~ .. 
23. That UAl was required Ullderthelaw to provide msuranGe coverage under the policy 

2 Gary Lewis had with VAl for the 10sssUfteredby Che)i'enne Nhlaer, and was tlIlder an 

3 obligation to defend Gary LeWis· and to indeumifyGary Lewis up to and iilcltidingthe policy 

4 limit of$15,OOO.OO, and to settieCbeyyene's claim at otwithin the $15,OOO.OOpoIicy limit 

S wMngiven an opportunity tod9 so. 

6 24. That VAl nev-er advised Lewisthat·Naldet' was Willing to settle Nalder's claim agaLl'lst 

7 Lewis for the sum oUts,OOO.OO. 
1 

8 25. UAI did not timely evaluate the claim nOr did it tender the policy limits. 

9 26. Due to the dHatorytactics and failUre orUAl to protect their insured by paying the 

10 I policy limits when given ample op,portunity to do so, Plaintiff, Nalder, was forced to seek: the 

It services of an attorney to pursue his rights under hercWm against Lewis. 

12 27. Due to the dilatory tactics:and failnreofUAI to protect their insured by paying the 

13 policy limits when given ampleopportupity to do so,· Plaintiff, Cheyanne Natder, was forced to 

14 file a complaint on October 9, 2007 against Gary LeWis for her personal injuries and damages 

15 suffered in the July 8, 2007 automobile ac;:cident. 

16 28. The filing of the complaint caused additidnal expense and' !'Lggravation to both 

17 Cheyanne Nalder and Gary Lewis. 

18 29. Cheyanne Nalder procured a Judgment against Gary Lewis in the alhount of 

19 $3,500,000.00. 

20 30. UAl refused to protect GatyLeWis and provide Gary Lewis with a legal defense to the 

21 lawsuit filed against Gary Lewis by Chf:yanne Nalder. 

22 pI. Tha.t Defendants, and eachofthem, arem breach of contract by their actions which 

23 include} but are not limited to: 

24 i 
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Christensen Law West 10:29: 16 3.m. 07-21-2009 

a. Unreasonable C()ndllctin investigating the loss; 

b. Unreason~ble failUre tp proVide coverage for the loss; 

c. Unreasonable delay inIllakingpaymem: on the JoS5~ 

d. Failure to make a prompt, fair and equitable settletnent for the loss; 

e. Unreasonably compelling Plaintiffs· to retain an attorney before making payment 

on the loss. 

32. As a proxiinateresi.iltoftheaforementipntd breach of contract, Plaintiffs have suffered 

and will continue to suffedn the future. damages in the amount of $3,500,000,00 plus 

continuing interest. 

33. As a further proximate result of the ·aformentiorte<! breach of contract, Plaintiffs have 

suffered anxiety, worry, mental and emotioruil distress, and other incidental damages and out of 

12 pocket expenses, all to their general damage in excess ofSto.DOO.OO. 

13 34. As a further proximaterewlt of the .breach of contract,. Phtintiffs were compelled to 

14 retain legal counsel to prosecute this claim, andDefendants,imd each of them. are liable for 

15 their attorney's fees reasonably and necessarily incUlTed in connection ther~with, 

16 35. That Defendants, and each of them, Qwed a duty of good faith and fair· dealing implied 

1 7 in every contract, 

18 36. That DefendlU1ts~ and each ofthemJ were unreasonable by refusing to cover the true 

19 value of the claim of Cheyanne_Nalder. wrongfully failing t<:> settle within the Policy Limits 

20 when they hlld an opportunity to dosoJ and wrongfully denying coverage. 

21 37. That as a proximate result of the aforementioned breach of the implied covenant of 

22 good faith and fair dealing, Plaintiffs have suffered and wilt continue to suffer in the future, 

23 damages in the amount of $3,500,000.00 plus continuing interest. 

24 

1.1l1 
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(~-

1 38. That as a further proximate result of the a:fonnenuoned breach of the implied covenant 

2 oigood faith and fair dealing)P.]ain«$havesu«ered'~etyt wOrr'Yt mental and emotional 

3 distress, and other incidental damages and out of pocket expenses,alltotbcir general damage 

4 in excess ofSl0,000.00. 

5 39. That as a further proxirrtatereswl of the aforementioned breach of the implied covenant 

6 of good faith and fairdealing,praintiffs we:recompelled to re:tain legal counsel to prosecute this 

7 claim, and Defendants, and each of them, are liable,forthejrattontey's fees reasonably and 

8 necessarily incurred in connectiontherewith. 

9 40. - That Defendants, and each oftbem, acted unreasonably and with knowledge that there 

10 was no reasonable basis for its conduct, in itsaotions which include but are not limited to: 

11 wrongfully refusing to cover the value-Of the claim ofCheyarine Nalder, wrongfully failing to 

12 settle within the Policy Limits whentbey had an opportunity to do so and wrongfully denying 

13 the coverage. 

14 41. That as a proximate result of the afOrementioned bad faith, Plaintiffs have suffered and 

15 will continue to suffer in the future, damages intbeamourtt ofS3,500,000.OOplus continuing 

16 intereSt. 

17 42. That as a further proximate result of the afoI1Ilentioned bad faith, Plaintiffs have 

18 suffered anxiety, worry, mental and emotional distress, and other incidental damages and out of 

19 pocket expenses, all to their general damage in excess of$10,OOO.00. 

20 43. Thatasa-:tUrther proximate reSUlt ofth~afotementioned had fhlth, Plaintiffs were 

21 compelled to retain legal counsel to prosecute this claim, and Defendants, and each of them, are 

22 liable for their attorney's fees reasonably and necessarily incurred in connection therewith. 

23 

24 
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c .. 
44. That Defendants. and each ofthem, violated NRS 686A31O by their actions, including 

2 but not limited to: wrongfully refusing to cover the value of the cIaitnofCheyanne NaIder, 

3 wrongfully failing to s¢tt1e within the Policyr.inrits whenthcwhactan opportunity to do so and 

4 wrongfully denying coverage. 

S 45. That NRS 686A.31O requires that insurance carriers conducting bUSiness in Nevada 

6 adopt and implement reasonable standards: for the prompt investigation and processing of 

7 cHums arising under hisurancepollcies, and requires that carriers effci..iuatetheptompt, fair and 

8 equitable settlements of claims in which liability ofthe insurer has become reasonably clear. 

9 46. That UAI did not adopt and implement" reasonable standards for the prompt 

10 investigation and processing of claims arising under its insurance policies, and did not 

11 effectuate the a prompt, fair and/or equitable settlement of Nalder'S claim against Lewis in 

12 which liability ofthe.i.ilsurer was vetyclear, and which clarity was conveyed to tJAl. 

13 47, That NAC 686A.670 requires that an, insurer complete an investigation of each claim 

14 within 30 days of receiving notice of the claim~ unless the investigation cannot be reasonably 

15 completed within that time. 

16 48. Thiit UAlreceived notice of Nalder's claim againSt Lewis, at the very latest, on or 

17 before August 6, 2007. That it was more than reasonable for UA! to complete its investigation of 

18 Nalder's claim against Lewis well within30 days of receiving notice of the claim. 

19 49. That VAl did not offer the applicable policy limits. 

20 50. 

21 51. 

That VAL did failed to investigate the claim it all and denied CQverage. 

'That as a proximate result of the aforementioned violationofNRS 686A.310, Plaintiffs 

22 have suffered and will continue to sutferin the future, damagesin the amount of $3,500.000.00 

23 plus CQntinuing interest. 

24 

8 
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2 
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5 

6 
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C .. ' 
44. That Defendants, and each of them, violated NRS 686A,31 0 by their actions. including 

but hot limited to: wrongfu1l;yrerusingtocover thevalue6fthe claimofCheyanne Nalder, 

wrongfully failing to se.ttle within the Policy Limits when th~yhad an opportunity to do so and 

wrongfully denying coverage. 

45. That NRS 686A.310 requires that insurance caniets conductfug business in Nevada 

adopt and implement reasonable standards for the prompt investigation and processing of 

claims arising under insurancepolicies,andrequires fullt carriers effectuate the prompt, fair and 

8 equitable settlements ofcfaimsin which liability ofthemstirer has bec.ome reasonably clear. 

9 46. That UAI did. not adopt and implement . re<l$onable standards. for the prompt 

10 investigation and processing of claims arising under itS insurance policies, and did not 

11 effectuate the a prornpt, fair and/or eqllitablesett1ement of NaIder1s clium against Lewis in 

12 which liability of the insurer was veryclear,and which 'Clarity was conveyed to UAL 

13 47. That NAC 686A.670 requires that an insurer complete an investigation of each claim 

14 

15 

16 

[7 

18 

19 

within 30 days of receiving notice of the claim. Unless the investigation cannot be reasonably 

completed within that time. 

48.' That UAl received notice of NeIder's cJaim against Lewis, at !he very latest, on or 

before August 6. 2007. That it was more thanfCa$Onablefor UA! to complete its investigation of 

Nalder's claim against Lewis weI! within.30 dayS of reccivingnotice of the claim. 

49. That VAl did not offer the applicable policy limits. 

20 50: That UAl did failed to investigate thecbrim at all and denied coverage. 

21 

22 

23 

24 

51. That as a proxirnateresult of the aforementioned violationofNRS 686A.310, Plaintiffs 

have suffered and will continue to sutferin the future, damages in the amountofS3,.500.000.00 

plus continuing interest 

8 
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52. That as a filI;ther proximate Tesult of the aforementioned violation ofNRS 686A.310, 

2 Plaintiffs have suffered anxiety/Worry, mental $l..demotiol'lal distress. and other incidental 

3 damages and out ()f pocket expen$es~ aUto theitgenmil dtttnage ih exces$ ofSl01000.00. 

4 53. That as a further proximate result ofthe aforementioned violation ofNRS 686A.310, 

S Plaintiffs werecompeUed to reta:in legal counsel to pros~Utethi8claiin, and Defendants., and 

6 each of them} are liable for their attot:ney'8 fees: reasonably and necessarily incurred in 

7 connection therewith. 

8 54. That the DefendaJits, and each of them, have been fraudulent in that they have stated 

9 that they would protect OaryLewisin the event he was fouri<lliable in a claim. All of this 

10 was done ill conscious diSregarq of Plaintiffs' rigirts and therefore Plaintiffs are entitled to 

11 punitive damages in an amount in excess of $lOJOOO;OO~ 

12 WHEREFORE, Plaintiffs, pray for judgment against DefendantS, and each of them, as 

13 follows: 

10/tl 

14 1. Payment for the excess verdict rendered against Lewis which remains unpaid in 

15 an amount in excess of $3,500,000;00;. 

16 2. General damages for mental and emotional distress and other incidental 

17 damages in an amount in excess ofS10,OOO.OO; 

18 3. Attorney's fees and cO$tSofsuitincurredherein; and 

19 4. Punitive damages in anamounfin excess ofS10;OOO.OO; 

20 

21 Ilf 

22 I/! 

23 III 

24 I 

J 
1 
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11 

12 

13 

14 

15 

16 

17 

1& 

19 

20 

21 

22 

23 

24 

ChrirtensenLlwWest llY.~O;47a,m, 07.,~t-2009 tt/l1 

c··.·· 
. .. 

5. For suCh other and fU.rtherreli¢fastliis Comtdeemsjustandproper. 

By.;.,.;....;.;~-;~..,...;.;.;;~_~ ___ _ 
.Thom . en) Esq. 
DaVia' ... 'bn;Esq .. 
NeVada arNo.681 }: 
10.00 $Ol.lth yaileyVlew Blvd 
taJ; "egas,N(W~a 89107 
AttOrneYs forPIaititiffs 
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ASSIGNMENT 

FOR VALUE RECEIVED, GARY LEWIS ("LEWIS"), assigns to JAMES NALDER, As 
Guardian ad Litem for Cheyenne Nalder C'NALDERIt), LEWIS' rights that LEWIS has for 
damages against UNITED AUTOMOBILE lNSURANCE CO. ("UAlC II

), based upon its failure 
to negotiate in good faith the claim brought against LEWIS by NALDER. Specifically, that 
portion of said right or cause of action being hereby assigned pertains to the judgment entered 
against the undersigned in favor of NALDER in the amount of $3,500,000.00 the total judgment 
earning interest at the statutory rate from the date of its entry until the said judgment is paid in 
full) (lithe NALDER Judgment"). As the total amount of the said judgment will not be known 
until the time it is finally paid given interest continues to accrue, the amount being assigned to 
NALDER is whatever amount is ultimately recovered that is necessary to satisfy the total 
NALDER Judgment. The NALDER judgment is at least $3,495,000.00 in excess of the 
$15,000.00 liability limit of the insurance policy with UAlC. LEWIS hereby represents that he 
was not insolvent at the time of the entry of said judgment and has been damaged thereby, as 
well as otherwise. 

The rights so assigned hereby include all funds necessary to satisfy the Judgment NALDER has 
against LEWIS including attorney fees, costs, interest, and the like to NALDER in their entirety 
(hereinafter referred to as "the NALDER Judgment damages"). All rights, interests, and claims 
to any funds in addition to those necessary to pay the NALDER Judgment damages in full are 
hereby retained by LEWIS. In the event that this assignment is an improper splitting of LEWIS' 
causes of actions against UAlC then this assignment shall constitute a full assignment to 
NALDER of all rights interests and claims LEWIS has against DAJC in their entirety. 

If at any point in time, whether prior to or after the date of this assignment, JAMES NALDER, 
As Special Administrator For the Estate of Cheyenne Nalder is dismissed from the action against 
UNITED AUTOMOBILE lNSURANCE CO., Case No.: 2:09-cv-1348, then this assignment is 
rendered null and void from its inception. 

Dated this ~day of February, 2010 

q*, GAR~ 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 1 of 13 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

7 JAMES NALDER, Guardian Ad Litem 
for minor Cheyanne Nalder, real 

2:09-cv-1348-ECR-GWF 

8 party in interest, and GARY LEWIS, 
Individually; 

9 

10 

11 

Plaintiffs, 

vs. 

UNITED AUTOMOBILE INSURANCE 

Order 

12 COMPANY, DOES I through V, and 
ROE CORPORATIONS I through V, 

13 inclusive 

14 Defendants. 

15
11 
________________________________ __ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiffs in this automobile insurance case allege breach of 

contract, breach of the implied covenant of good faith and fair 

dealing, bad faith, breach of Nev. Rev. Stat. § 686A.310, and fraud. 

Now pending is Defendant's ~motion for summary judgment on all 

claims; alternatively, motion for summary judgment on extra-

contractual remedies; or, further in the alternative, motion stay 

[sic] discovery and bifurcate claims for extra-contractual remedies; 

finally, in the alternative, motion for leave to amend" (~MSJ") 

(#17) . 

The motion is ripe, and we now rule on it. 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 2 of 13 

1 I. Background 

2 Plaintiff Gary Lewis ("Lewis") is a resident of Clark County, 

3 Nevada. (Compl. '![ 2 (#1).) Plaintiff James Nalder ("Nalder"), 

4 Guardian ad Litem for minor Cheyanne Nalder, is a resident of Clark 

5 County, Nevada. (Id. at '![ 1.) Defendant United Automobile 

6 Insurance Co. ("UAIC") is an automobile insurance company duly 

7 authorized to act as an insurer to the State of Nevada and doing 

8 business in Clark County, Nevada. (Id. at '![ 3.) Defendant is 

9 incorporated in the State of Florida with its principal place of 

10 business in the State of Florida. (Pet. for Removal '![ VII (#1).) 

11 Lewis was the owner of a 1996 Chevy Silverado insured, at 

12 various times, by Defendant. (Compl. at '![ 5-6 (#1).) Lewis had an 

13 insurance policy issued by UAIC on his vehicle during the period of 

14 May 31, 2007 to June 30, 2007. (MSJ at 3 (#17).) Lewis received a 

15 renewal statement, dated June 11, 2007, instructing him to remit 

16 payment by the due date of June 30, 2007 in order to renew his 

17 insurance policy. (Id. at 3-4.) The renewal statement specified 

18 that "[t]o avoid lapse in coverage, payment must be received prior 

19 to expiration of your policy." (PIs.' Opp. at 3 (#20).) The 

20 renewal statement listed June 30, 2007 as effective date, and July 

21 31, 2007 as an "expiration date." (Id.) The renewal statement also 

22 states that the "due date" of the payment is June 30, 2007, and 

23 repeats that the renewal amount is due no later than June 30, 2007. 

24 (MSJ at 7-8 (#17).) Lewis made a payment on July 10, 2007. (Id.) 

25 Defendant then issued a renewal policy declaration and 

26 automobile insurance cards indicating that Lewis was covered under 

27 

28 2 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 3 of 13 

1 an insurance policy between July 10, 2007 to August 10, 2007. (Pls' 

2 Opp. Exhibit 1 at 35-36; MSJ at 4.) 

3 On July 8, 2007, Lewis was involved in an automobile accident 

4 in Pioche1
, Nevada, that injured Cheyanne Nalder. (MSJ at 3 (in 7) . ) 

5 Cheyanne Nalder made a claim to Defendant for damages under the 

6 terms of Lewis's insurance policy with DAIC. (Compl. at 'li 9 (#1).) 

7 Defendant refused coverage for the accident that occurred on July 8, 

8 2007, claiming that Lewis did not have coverage at the time of the 

9 accident. (Id. at 'li 10.) On October 9, 2007, Plaintiff Nalder, as 

10 guardian of Cheyanne Nalder, filed suit in Clark County District 

11 Court under suit number A549111 against Lewis. (Mot. to Compel at 3 

12 (#12).) On June 2, 2008, the court in that case entered a default 

13 judgment against Lewis for $3.5 million. (Id. ) 

14 Plaintiffs then filed their complaint in this action in Nevada 

15 state court on March 22, 2009 against Defendant DAIC. On July 24, 

16 2009, Defendant removed the action to federal court, invoking our 

17 diversity jurisdiction. (Petition for Removal (#1).) 

18 On March 18, 2010, Defendant filed the MSJ (#17). On April 9, 

19 2010, Plaintiffs opposed (#20), and on April 26, 2010, Defendant 

20 replied (#21). We granted leave for Plaintiffs to file a supplement 

21 (#26), and Defendant filed a supplement (#33) to its reply (#21). 

22 

23 

24 

25 

26 

27 

28 

11-----------------------
I Plaintiffs' complaint originally alleged that the accident 

occurred in Clark County, Nevada. It is unclear from the documents 
which site is the correct one, but neither party disputes jurisdiction 
and the actual location of the accident is irrelevant to the 
disposition of this motion. 

3 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 4 of 13 

1 II. Summary Judgment Standard 

2 Summary judgment allows courts to avoid unnecessary trials 

3 where no material factual dispute exists. N.W. Motorcycle Ass'n v. 

4 u.S. Dep't of Agric., 18 F.3d 1468, 1471 (9th Cir. 1994). The court 

5 must view the evidence and the inferences arising therefrom in the 

6 light most favorable to the nonmoving party, Bagdadi v. Nazar, 84 

7 F.3d 1194, 1197 (9th Cir. 1996), and should award summary judgment 

8 where no genuine issues of material fact remain in dispute and the 

9 moving party is entitled to judgment as a matter of law. FED. R. 

10 Crv. P. 56(c). Judgment as a matter of law is appropriate where 

11 there is no legally sufficient evidentiary basis for a reasonable 

12 jury to find for the nonmoving party. FED. R. Crv. P. 50(a). Where 

13 reasonable minds could differ on the material facts at issue, 

14 however, summary judgment should not be granted. Warren v. City of 

15 Carlsbad, 58 F.3d 439, 441 (9th Cir. 1995), cert. denied, 116 S.Ct. 

16 1261 (1996). 

17 The moving party bears the burden of informing the court of the 

18 basis for its motion, together with evidence demonstrating the 

19 absence of any genuine issue of material fact. Celotex Corp. v. 

20 Catrett, 477 u.S. 317, 323 (1986). Once the moving party has met 

21 its burden, the party opposing the motion may not rest upon mere 

22 allegations or denials in the pleadings, but must set forth specific 

23 facts showing that there exists a genuine issue for trial. Anderson 

24 v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Although the 

25 parties may submit evidence in an inadmissible form - namely, 

26 depositions, admissions, interrogatory answers, and affidavits 

27 only evidence which might be admissible at trial may be considered 

28 4 
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1 by a trial court in ruling on a motion for summary judgment. FED. 

2 R. CIV. P. 56(c); Beyene v. Coleman Sec. Servs., Inc., 854 F.2d 

3 1179, 1181 (9th Cir. 1988). 

4 In deciding whether to grant summary judgment, a court must 

5 take three necessary steps: (1) it must determine whether a fact is 

6 material; (2) it must determine whether there exists a genuine issue 

7 for the trier of fact, as determined by the documents submitted to 

8 the court; and (3) it must consider that evidence in light of the 

9 appropriate standard of proof. Anderson, 477 u.S. at 248. Summary 

10 judgment is not proper if material factual issues exist for trial. 

11 B.C. v. Plumas Unified Sch. Dist., 192 F.3d 1260, 1264 (9th Cir. 

12 1999). "As to materiality, only disputes over facts that might 

13 affect the outcome of the suit under the governing law will properly 

14 preclude the entry of summary judgment." Anderson, 477 U.S. at 248. 

15 Disputes over irrelevant or unnecessary facts should not be 

16 considered. Id. Where there is a complete failure of proof on an 

17 essential element of the nonmoving party's case, all other facts 

18 become immaterial, and the moving party is entitled to judgment as a 

19 matter of law. Celotex, 477 U.S. at 323. Summary judgment is not a 

20 disfavored procedural shortcut, but rather an integral part of the 

21 federal rules as a whole. Id. 

22 

23 III. Analysis 

24 Defendant seeks summary judgment on all claims on the basis 

25 that Lewis had no insurance coverage on the date of the accident. 

26 Plaintiff contends that Lewis was covered on the date of the 

27 accident because the renewal notice was ambiguous as to when payment 

28 5 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 6 of 13 

1 must be received in order to avoid a lapse in coverage, and any 

2 ambiguities must be construed in favor of the insured. Defendants 

3 request, in the alternative, that we dismiss Plaintiffs' extra-

4 contractual claims, or bifurcate the claim of breach of contract 

5 from the remaining claims. Finally, if we deny all other requests, 

6 Defendant requests that we grant leave to amend 

7 A. Contract Interpretation Standard 

8 In diversity actions, federal courts apply substantive state 

9 law. Erie R.R. Co. v. Tompkins, 304 u.s. 64, 78 (1938); Nitco 

10 Holding Corp. v. Boujikian, 491 F.3d 1086, 1089 (9th Cir. 2007). 

11 Under Nevada law, ~[a]n insurance policy is a contract that must be 

12 enforced according to its terms to accomplish the intent of the 

13 parties." Farmers Ins. Exch. v. Neal, 64 P.3d 472, 473 (Nev. 2003). 

14 When the facts are not in dispute, contract interpretation is a 

15 question of law. Grand Hotel Gift Shop v. Granite State Ins. Co., 

16 839 P.2d 599, 602 (Nev. 1992). The language of the insurance policy 

17 must be viewed ~from the perspective of one not trained in law," and 

18 we must ~give plain and ordinary meaning to the terms." Farmers 

19 Ins. Exch., 64 P.3d at 473 (internal quotation marks omitted). 

20 ~Unambiguous provisions will not be rewritten; however, ambiguities 

21 are to be resolved in favor of the insured." Id. (footnote 

22 omitted); see also Fed. Ins. Co. v. Am. Hardware Mut. Ins. Co., 184 

23 P.3d 390, 392 (Nev. 2008) (~In the insurance context, we broadly 

24 interpret clauses providing coverage, to afford the insured the 

25 greatest possible coverage; correspondingly, clauses excluding 

26 coverage are interpreted narrowly against the insurer.") (internal 

27 quotation marks omitted); Capitol Indemnity Corp. v. Wright, 341 F. 

28 6 
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1 supp. 2d 1152, 1156 (D. Nev. 2004) (noting that "a Nevada court will 

2 not increase an obligation to the insured where such was 

3 intentionally and unambiguously limited by the parties"). "When a 

4 contract is unambiguous and neither party is entitled to relief from 

5 the contract, summary judgment based on the contractual language is 

6 proper." Allstate Ins. Co. v. Fackett, 206 P.3d 572, 575 (Nev. 

7 2009) (citing Chwialkowski v. Sachs, 834 P.2d 405, 406 (Nev. 1992)) 

8 B. Plaintiff Lewis' Insurance Coverage on July 8, 2007 

9 Plaintiffs contend that Lewis was covered under an insurance 

10 policy on July 8, 2007, the date of the accident, because Lewis' 

11 payment on July 10, 2007 was timely. Plaintiffs rely on the 

12 sentence "[t]o avoid lapse in coverage, payment must be received 

13 prior to expiration of your policy" contained in the renewal 

14 statement. Defendant contends that "expiration of your policy" did 

15 not refer to the expiration date of the renewal policy listed on the 

16 renewal statement, but to the expiration of Lewis' current policy, 

17 which coincided with the listed due date on the renewal statement. 

18 Plaintiffs contend that Lewis reasonably believed that while there 

19 was a due date on which DAIC preferred to receive payment, there was 

20 also a grace period within which Lewis could pay and avoid any lapse 

21 in coverage. 

22 The renewal statement cannot be considered without considering 

23 the entirety of the contract between Lewis and DAIC. Plaintiff 

24 attached exhibits of renewal statements, policy declarations pages, 

25 and Nevada automobile insurance cards issued by DAIC for Lewis. The 

26 contract, taken as a whole, cannot reasonably be interpreted in 

27 favor of Plaintiffs' argument. 

28 7 
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Case 2:09-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 8 of 13 

1 Lewis received a "Renewal Policy Declarations" stating that he 

2 had coverage from May 31, 2007 to June 30, 2007 at 12:01 A.M. (PIs' 

3 Opp., Exhibit A at 29 (#20-1); PIs' Supp., Exhibit A at 11-12 (#26-

4 1); PIs' Supp., Exhibit A at 15 (#26-1).) The declarations page 

5 stated that "[t]his declaration page with 'policy provisions' and 

6 all other applicable endorsements complete your policy." (PIs' 

7 Opp., Exhibit A at 29 (#20-1).) Lewis also received a Nevada 

8 Automobile Insurance Card issued by UAIC stating that the effective 

9 date of his policy was May 31, 2007, and the expiration date was 

10 June 30, 2007. (Id. at 30; PIs' Supp., Exhibit A at 11-12 (#26-1).) 

11 The renewal statement Lewis received in June must be read in light 

12 of the rest of the insurance policy, contained in the declarations 

13 page and also summarized in the insurance card. 

14 "In interpreting a contract, 'the court shall effectuate the 

15 intent of the parties, which may be determined in light of the 

16 surrounding circumstances if not clear from the contract itself.'" 

17 Anvui, LLC v. G.L. Dragon, LLC, 163 P.3d 405, 407 (Nev. 2007). 

18 Plaintiffs contend that there was a course of dealing between Lewis 

19 and UAIC supporting a reasonable understanding that there was a 

20 grace period involved in paying the insurance premium for each 

21 month-long policy. In fact, the so-called course of dealing tilts, 

22 if at all, in favor of Defendant. Lewis habitually made payments 

23 that were late. UAIC never retroactively covered Lewis on such 

24 occasions. Lewis' new policy, clearly denoted on the declarations 

25 page and insurance cards Lewis was issued, would always become 

26 effective on the date of the payment. 

27 
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1 Plaintiffs point to the fact that in April 2007, Lewis was 

2 issued a revised renewal statement stating that the renewal amount 

3 was due on May 6, 2007, a date after the effective date of the 

4 policy Lewis would be renewing through the renewal amount. This 

5 isolated occasion occurred due to the fact that Lewis added a driver 

6 to his insurance policy, resulting in an increase in the renewal 

7 amount, after UAIC had previously sent a renewal notice indicating 

8 that a lower renewal amount was due on April 29, 2007. UAIC issued 

9 a revised renewal statement dated April 26, 2007, and gave Lewis an 

10 opportunity to pay by May 6, 2007, instead of April 29, 2007, when 

11 the original renewal amount had been due upon expiration of his 

12 April policy. In that case, Lewis made a timely payment on April 

13 28, 2007, and therefore there is not a single incident Plaintiffs 

14 can point to in which Lewis was retroactively covered for a policy 

15 before payment was made, even in the single instance UAIC granted 

16 him such an opportunity due to a unique set of circumstances. 

17 C. Statutory Arguments 

18 Plaintiffs' arguments that Lewis had coverage due to Nev. Rev. 

19 Stat. § 687B.320 and § 687B.340 are untenable. Section 687B.320 

20 applies in the case of midterm cancellations, providing that: 

21 

22 

23 

24 

25 

26 

27 

28 

1. Except as otherwise provided in subsection 3, no 

insurance policy that has been in effect for at least 70 

days or that has been renewed may be cancelled by the 

insurer before the expiration of the agreed term or 1 year 

from the effective date of the policy or renewal, 

whichever occurs first, except on anyone of the following 

grounds: 

9 
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(a) Failure to pay a premium when due; 

3 2. No cancellation under subsection 1 is effective until 

4 in the case of paragraph (a) of subsection 1 at least 10 

5 days and in the case of any other paragraph of subsection 

6 1 at least 30 days after the notice is delivered or mailed 

7 to the policyholder. 

8 The policies at issue in this case were month-long policies 

9 with options to renew after the expiration of each policy. Lewis' 

10 June policy expired on June 30, 2007, according to its terms. There 

11 was no midterm cancellation and Nev. Rev. Stat. § 687B.320 simply 

12 does not apply. Plaintiffs' arguments that between terms is 

13 equivalent to "midterm" simply defies the statutory language and the 

14 common definition of midterm. In a Ninth Circuit case interpreting 

15 Montana law, the Ninth Circuit noted that the district court's 

16 observation that "the policy expired by its own terms; it was not 

17 cancelled" was proper, and the Montana statute at issue in the case, 

18 similar to the Nevada statute here, "appl[iesJ only to cancellation 

19 of a policy, not to its termination." State Farm Mut. Auto. Ins. 

20 Co. v. White, 563 F.2d 971, 974 (9th Cir. 1977). The Ninth Circuit 

21 went on to note that situations in which "the policy terminated by 

22 its own terms for failure of the insured to renew" is controlled by 

23 a different statute, which "does not require any notice to the 

24 policy-holder when the reason for the non-renewal of the policy is 

25 the holder's failure to pay the renewal premiums." Id. 

26 Nev. Rev. Stat. § 687B.340 provides: 

27 

28 10 
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1. Subject to subsection 2, a policyholder has a right to 

have his or her policy renewed, on the terms then being 

applied by the insurer to persons, similarly situated, for 

an additional period equivalent to the expiring term if the 

agreed term is 1 year or less, or for 1 year if the agreed 

term is longer than 1 year, unless: 

(b) At least 30 days for all other policies, 

before the date of expiration provided in the policy the 

insurer mails or delivers to the policyholder a notice of 

intention not to renew the policy beyond the agreed 

expiration date. If an insurer fails to provide a timely 

13 notice of nonrenewal, the insurer shall provide the insured 

14 with a policy of insurance on the identical terms as in the 

15 expiring policy. 

16 Plaintiffs argues that Nev. Rev. Stat. § 687B.340 indicates how 

17 favorable the law is to the insured, and that there is no mention in 

18 the statute that payment is a prerequisite to a policyholder's 

19 "right to have his or her policy renewed." It is true that the 

20 Nevada statute does not include a provision similar to the one in 

21 the Montana statute providing that the section does not apply when 

22 the insured has "failed to discharge when due any of his obligations 

23 in connection with the payment of premiums for the policy, or the 

24 renewal therefor. "White, 563 F.2d at 974 n.3. The Montana 

25 statute also stated that the section does not apply "[iJf the 

26 insurer has manifested its willingness to renew." Id. 

27 

28 11 
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1 Plaintiffs, however, fail to give credit to the entirety of the 

2 Nevada statute. The statute does not say that the policyholder's 

3 policy must be renewed, it says that the insurer shall provide the 

4 insured with a policy on ~the identical terms as in the expiring 

5 policy." One of the terms of the expiring policy was payment of the 

6 renewal amount. DAlC did provide Lewis, the policyholder, with a 

7 renewal statement indicating that DAlC would renew the insurance 

8 policy as long as all the terms of the previous policy were met, 

9 i.e., payment. 

10 Defendant correctly points out that this statute does not fit 

11 the circumstances of this case. Lewis' policy was not renewed not 

12 because DAlC had an intention not to renew, but because Lewis failed 

13 to carry out his end of the contract, that is, to pay a renewal 

14 amount. Lewis' policy was renewed on the date payment was received, 

15 but this date was after the date of the accident. Plaintiffs' 

16 statutory arguments, therefore, do not pass muster. 

17 

18 IV. Conclusion 

19 Defendant's motion for summary judgment on all claims shall be 

20 granted because Lewis had no insurance coverage on the date of the 

21 accident. The renewal statement was not ambiguous in light of the 

22 entire contract and history between Lewis and DAlC. The term 

23 ~expiration of your policy" referred to the expiration of Lewis' 

24 current policy, and Lewis was never issued retroactive coverage when 

25 his payments were late. His renewal policy would always begin on 

26 the date payment was received. We cannot find that Lewis was 

27 covered between the expiration of his policy in June and payment for 

28 12 
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his next policy without straining to find an ambiguity where none 

2 exists, and creating an obligation on the part of insurance 

3 companies that would be untenable, i.e., to provide coverage when 

4 the insured has not upheld his own obligations under the contract to 

5 submit a payment. 

6 The statutes cited by Plaintiffs simply do not apply. The 

7 expiration of Lewis' policy was not a midterm cancellation, and UAIC 

8 was not obligated to provide an insurance policy despite Lewis' 

9 failure to adhere to the terms of that policy. 

10 Defendant's other requests are moot in light of our decision 

11 granting summary judgment. 

12 

13 IT IS, THEREFORE, HEREBY ORDERED that Defendant's motion for 

14 summary judgment on all claims (#17) is GRANTED with respect to all 

15 of Plaintiffs' claims. 

16 The Clerk shall enter judgment accordingly. 

17 

18 

19 DATED: December 17, 2010. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~C,W-LLoi. 
UNITED STATES DISTRICT JUDGE 
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except as provided by 9th Cir. R. 36-3. 
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Appeal from the United States District Court 
for the District of Nevada 

Edward C. Reed, Senior District Judge, Presiding 

Argued and Submitted December 7, 2012 
San Francisco, California 

Before: SILVERMAN, GOULD, and CHRISTEN, Circuit Judges. 

Plaintiffs James Nalder, guardian ad litem of his daughter Cheyanne Nalder, 

and Gary Lewis appeal from the district court's grant of Defendant United 

Automobile Insurance Company's motion for summary judgment on all of 

Plaintiffs' claims. United Automobile Insurance Company cross-appeals from the 

district court's denial of United Automobile Insurance Company's motion for 

attorney's fees. We have jurisdiction under 28 U.S.C. § 1291, and we reverse in 

part and affirm in part. 

We reverse the district court's grant of United Automobile Insurance 

Company's motion for summary judgment with respect to whether there was 

coverage by virtue of the way the renewal statement was worded. Plaintiffs came 

forward with facts supporting their tenable legal position that a reasonable person 

could have interpreted the renewal statement to mean that Lewis's premium was 

due by June 30, 2007, but that the policy would not lapse if his premium were 

"received prior to expiration of [his] policy," with the "expiration date" specifically 

002548

002548

00
25

48
002548



Case 2:09-cv-01348-ECR-GWF Document 82 Filed 12/17/12 Page 3 of 8 

-3-

stated to be July 31, 2007. We remand to the district court for trial or other 

proceedings consistent with this memorandum. The portion of the order granting 

summary judgment with respect to the statutory arguments is affirmed. 

United Automobile Insurance Company's cross-appeal regarding attorney's 

fees is moot in light of our disposition. We therefore affirm the district court's 

denial of attorney's fees. Electro Source, LLC v. Brandess-Kalt-Aetna Grp., Inc., 

458 F.3d 931,941 (9th Cir. 2006). 

Each party shall bear its own costs. 

REVERSED AND REMANDED IN PART, AFFIRMED IN PART. 
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United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36. Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing): 
• A party should seek panel rehearing only if one or more of the following 

grounds exist: 
~ A material point of fact or law was overlooked in the decision; 
~ A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
~ An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 

Post Judgment Form - Rev. 12/2009 
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Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court's decisions; or 

~ The proceeding involves a question of exceptional importance; or 
~ The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

(2) Deadlines for Filing: 
• A petition for rehearing may be filed within 14 days after entry of 

judgment. Fed. R. App. P. 40(a)(1). 
• If the United States or an agency or officer thereof is a party in a civil case, 

the time for filing a petition for rehearing is 45 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or 
an agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

(3) Statement of Counsel 
• A petition should contain an introduction stating that, in counsel's 

judgment, one or more of the situations described in the "purpose" section 
above exist. The points to be raised must be stated clearly. 

(4) Form & Number of Copies (9th eire R. 40-1; Fed. R. App. P. 32(c)(2)) 
• The petition shall not exceed 15 pages unless it complies with the 

alternative length limitations of 4,200 words or 390 lines of text. 
The petition must be accompanied by a copy of the panel's decision being 
challenged. 
An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 
If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 

Post Judgment Form - Rev. 12/2009 2 
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• The petition or answer must be accompanied by a Certificate of 
Compliance found at Form 11, available on our website at 
www.ca9.uscourts.gov under Forms. 
You may file a petition electronically via the appellate ECF system. No 
paper copies are required unless the Court orders otherwise. If you are a 
pro se litigant or an attorney exempted from using the appellate ECF 
system, file one original petition on paper. No additional paper copies are 
required unless the Court orders otherwise. 

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys 

fees applications. 
• All relevant forms are available on our website at www.ca9.uscourts.gov 

under Forms or by telephoning (415) 355-7806. 

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at 

www.supremecourt.gov 

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in 

writing within 10 days to: 
~ West Publishing Company; 610 Opperman Drive; PO Box 64526; 

St. Paul, MN 55164-0526 (Attn: Kathy Blesener, Senior Editor); 
~ and electronically file a copy of the letter via the appellate ECF 

system by using "File Correspondence to Court," or if you are an 
attorney exempted from using the appellate ECF system, mail the 
Court one copy of the letter. 
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Form 10. Bill of Costs ............................................................................................................ .................... (Rev. 12-1-09) 

United States Court of Appeals for the Ninth Circuit 

BILL OF COSTS 

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28 
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs. 

j v. I 9th Cir. No.1 

The Clerk is requested to tax the following costs against: I 

Cost Taxable 
REQUESTED ALLOWED 

under FRAP 39, 
28 U.S.C. § 1920, 

Each Column Must Be Completed To Be Completed by the Clerk 

9th Cir. R. 39-1 

No. of Pages per Cost per TOTAL No. of Pages per Cost per TOTAL 
Docs. Doc. Page* COST Docs. Doc. Page* COST 

Excerpt of Record I : 1 $r--.$L I 1 j$L $L 
-

Opening Brief I I $ L_ " " $ '--- I I $L $1 
-' , '" '" ,- ~-

Answering Brief I I $n • ' I $1 I I $r-- $1 
Reply Brief II I $n $1 , I I I $l! $1 I 

, J 

Other** I 1 $1 
- ---

$1 1 I j$l, $1- _ 
TOTAL: $1 TOTAL: $1 

" -

* Costs per page may not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form. 

Continue to next page. 

002553

002553

00
25

53
002553



Case 2:09-cv-01348-ECR-GWF Document 82 Filed 12/17/12 Page 8 of 8 
Form 10. nIll 01 LOStS - conrmuea 

I, I I , swear under penalty of perjury that the services for which costs are taxed 

were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature 

("s/" plus attorney's name if submitted electronically) 

Date I 
Name of Counsel: I 
Attorney for: r-I------------------------------------
(To Be Completed by the Clerk) 

Date I Costs are taxed in the amount of $1 

Clerk of Court 

By: , Deputy Clerk 
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UNITED STATES DISTRICT COURT 

D!STRICTOF Nevada 

Naklcr Cl :11.. 

JUDGMENT IN A CIVIL CASE 

v. 
Case Numher; 2:09-cv-O! 348-RCJ-GWF 

Defendant 

r Jury Verdict. Tllis action came belbre the Court tbl' 11 trial by jury, TIKi issues have been tried and the jury has 
rendered its verdict. 

1;;< Decision by Court. This action came to ~tiat Of heuring befoTe the Court. The issues have been tried or heard and a. 
decision has been rendered. 

r Notice of Acceptance with Offer of .TndgmC!nt. A notice of tlCccptllnce with offer o:judgmcnt has been filed in this 
Cf'.SC, 

IT IS ORDERED AND AJ)J1JDGED 

The Court grants summary judgment in favc'f of r\ alder and finds tha.t the insurance renewal statement contained an 
~lInblgujly and, thus, Ihe statement is cOj~slrllf~d in f.)'Jor of ccverage during the time of the accident. The Ccuri denies 
summary iUdgment on Nalder's remaining bad-faith claims. 

The Court grants summary jUdgment on all extra-contractual claims andlor bad faith claims in fa'Jor of Defendant. 
The CQurt direcls Defendant to pay Che:iarme Nalder the policy II 11 its 011 Gary Lewis's implied insurance policy at the time 
of the accident. 

Octuber 30, 2013 lsI Lance S, 'Nilson 

Date 

lsi Summer Rivera 
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

JAMEsNALDER, Guardian No. 13-17441 
Ad Litem on behalf of 
Cheyanne Nalder; GARY D.C. No. 
LEWIS, individually, 2:09-cv-01348-RCJ-GWF 

Plaintiffs-Appellants, 

v. ORDER 

UNITED AUTOMOBILE 

INSURANCE COMPANY, 

Defendant-Appellee. 

Filed June 1, 2016 

Before: Alex Kozinski, John T. Noonan 
and Diarmuid F. O'Scannlain, Circuit Judges. 

Order 
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2 NALDER V. UNITED AUTOMOBILE INs. CO. 

SUMMARY* 

Certification to Nevada Supreme Court 

The panel certified the following question of law to the 
Nevada Supreme Court: 

Whether, under Nevada law, the liability of an 
insurer that has breached its duty to defend, 
but has not acted in bad faith, is capped at the 
policy limit plus any costs incurred by the 
insured in mounting a defense, or is the 
insurer liable for all losses consequential to 
the insurer's breach? 

• This summary constitutes no part of the opinion of the court. It has 
been prepared by court staff for the convenience of the reader. 
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NALDER V. UNITED AUTOMOBILE INs. CO. 3 

ORDER 

Pursuant to Rule 5 of the Nevada Rules of Appellate 
Procedure, we celtify to the Nevada Supreme Court the 
question of law set f01th in Part II of this order. The answer 
to this question may be detelminative of the cause pending 
before this court, and there is no controlling precedent in the 
decisions of the Nevada Supreme Court or the Nevada Court 
of Appeals. 

Further proceedings in this court are stayed pending 
receipt of an answer to the celtified question. Submission is 
withdrawn pending further order. The parties shall notify the 
Clerk of this court within one week after the Nevada Supreme 
Court accepts or rejects the certified question, and again 
within one week after the Nevada Supreme Court renders its 
opllllOn. 

I. The Parties 

Plaintiffs-appellants, James Nalder, guardian ad litem for 
Cheyanne Nalder, and Gary Lewis will be the appellants 
before the Nevada Supreme Court. Defendant-appellee, 
United Automobile Insurance Company (VAlC), a Florida 
corporation with its principal place of business in Florida, 
will be the respondent. 

The names and addresses of counsel for the parties are as 
follows: 

Thomas Christensen, Christensen Law Offices, LLC, 
1000 S. Valley View Blvd., Las Vegas, Nevada 89107, for 
appellants. 
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4 NALDER V. UNITED AUTOMOBILE INs. CO. 

Thomas E. Winner, Susan M. Shenod and Matthew J. 
Douglas, Atkin Winner & Shenod, 1117 South Rancho 
Drive, Las Vegas, Nevada 89102, for respondent. 

II. Question of Law 

The question oflaw to be answered is: 

Whether, under Nevada law, the liability 
of an insurer that has breached its duty to 
defend, but has not acted in bad faith, is 
capped at the policy limit plus any costs 
incuned by the insured in mounting a defense, 
or is the insurer liable for all losses 
consequential to the insurer's breach? 

The Nevada Supreme Court may rephrase the question as 
it deems necessary. 

III. Background 

On July 8, 2007, Gary Lewis ran over Cheyanne Nalder. 
Lewis had taken out an auto insurance policy with UAlC, 
which was renewable on a monthly basis. Before the 
accident, Lewis had received a statement instructing him that 
his renewal payment was due by June 30, 2007. The 
statement also specified that "[t]o avoid lapse in coverage, 
payment must be received prior to expiration of your policy." 
The statement listed June 30, 2007, as the policy's effective 
date and July 31, 2007, as its expiration date. Lewis didn't 
pay to renew his policy until July 10, 2007, two days after the 
accident. 
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NALDER V. VNITED AUTOMOBILE INs. CO. 5 

James Nalder (Nalder), Cheyanne's father, made an offer 
to VAIC to settle her claim for $15,000, the policy limit. 
VAIC rejected the offer, arguing Lewis wasn't covered at the 
time of the accident because he didn't renew the policy by 
June 30. VAlC never infOlmed Lewis that Nalder was 
willing to settle. 

Nalder sued Lewis in Nevada state COUlt and obtained a 
$3.5 million default judgment. Nalder and Lewis then filed 
the instant claim against VAIC in state court, which VAIC 
removed to federal court. Plaintiffs alleged breach of 
contract, breach of the implied covenant of good faith and fair 
dealing, bad faith, fraud and breach of section 686A.31O of 
the Nevada Revised Statutes. VAIC moved for summary 
judgment on the basis that Lewis had no insurance coverage 
on the date of the accident. Plaintiffs argued that Lewis was 
covered on the date of the accident because the renewal 
notice was ambiguous as to when payment had to be received 
to avoid a lapse in coverage, and that this ambiguity had to be 
construed in favor of the insured. The district court found 
that the contract could not be reasonably interpreted in favor 
of plaintiffs' argument, and granted summary judgment in 
favor ofVAIC. 

We held that summary judgment "with respect to whether 
there was coverage" was improper because "[p ]laintiffs came 
forward with facts supporting their tenable legal position." 
Nalder v. United Auto. Ins. Co., 500 F. App'x 701, 702 (9th 
Cir. 2012). But we affimled "[t]he portion of the order 
granting summary judgment with respect to the [Nevada] 
statutory arguments." Id. 

On remand, the district court granted partial summary 
judgment to each party. First, the court found the renewal 
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6 NALDER V. DNITED AUTOMOBILE INs. CO. 

statement ambiguous, so it construed this ambiguity against 
DAlC by finding that Lewis was covered on the date of the 
accident. Second, the court found DAlC didn't act in bad 
faith because it had a reasonable basis to dispute coverage. 
Third, the court found DAlC breached its duty to defend 
Lewis, but awarded no damages "because [Lewis] did not 
incur any fees or costs in defending the underlying action" as 
he took a default judgment. The court ordered DAlC "to pay 
Cheyanne Nalder the policy limits on Gary Lewis's implied 
insurance policy at the time of the accident." Plaintiffs 
appeal. 

IV. Discussion 

Plaintiffs claim they should have been awarded 
consequential and compensatory damages resulting from the 
Nevada state court judgment because DAlC breached its duty 
to defend. Thus, assuming that DAlC did not act in bad faith 
but did breach its duty to defend Lewis, the question now 
before us is how to calculate the damages that should be 
awarded to plaintiffs. Plaintiffs claim they should have been 
awarded the amount of the default judgment ($3.5 million) 
because, in their view, DAlC's failure to defend Lewis was 
the proximate cause of the judgment against him. 

The district court, however, denied damages because 
Lewis chose not to defend and thus incurred no attorneys' 
fees or costs. The district court interpreted two Nevada 
Supreme Court cases to hold that "[i]fan insurer breaches the 
duty to defend, damages are limited to attorneys' fees and 
costs incurred by the insured to defend the action." See 
Reyburn Lawn & Landscape Designers, Inc. v. Plaster Dev. 
Co., 255 P.3d 268,278 (Nev. 2011); Home Savings Ass 'n v. 
Aetna Cas. & Sur. Co., 854 P.2d 851, 855 (Nev. 1993). 
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Home Savings Ass 'n addressed whether a trial cOUli properly 
dismissed with prejudice a claim raised by an insured against 
an insurer that had breached its duty to defend. 854 P.2d at 
854-55. The Nevada Supreme Court reversed, holding that, 
because an insurer's duty to defend "continues throughout the 
course of the litigation against the insured[,] [t ]he statute of 
limitations on a claim against an insurer for breach of its duty 
to defend commences when a final judgment in the 
underlying litigation against the insured is entered." Id. at 
855 (citations omitted). ill deciding that the insured wasn't 
balTed from continuing to seek fees and costs inculTed in 
defending an action, the Nevada Supreme Court didn't 
address the amount that could be recovered as a consequence 
of an adverse judgment against the insured. See id. at 
854-56. 

ill Reyburn Lawn & Landscape Designers, the Nevada 
Supreme Court considered the scope of an indemnification 
clause in a construction contract between a general contractor 
and a subcontractor. 255 P.3d at 270-71. Largely based on 
its interpretation of the language in the indemnification 
clause, the Nevada Supreme Court held that "an indemnitor's 
duty to defend an indemnitee is limited to those claims 
directly attributed to the indemnitor's scope of work and does 
not include defending against claims arising from the 
negligence of other subcontractors or the indemnitee's own 
negligence." Id. at 278. Moreover, the indemnity clause in 
that case "expressly authorize[d] attorney fees." Id. at 279 
n.l1. Again, the Nevada Supreme Court didn't address the 
appropriate measure of damages for a breach of an insurer's 
duty to defend. See id. at 277-80. 

ill two recent orders, the u.s. District Court for the 
District of Nevada addressed the "proper measure of 
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damages" under Nevada law for an insurer's breach of the 
duty to defend. hI its first order, the court recognized that the 
Nevada Supreme Court has never "articulated the measure of 
damages for an insurer's mere breach of the duty to defend 
absent bad faith." Andrew v. Centwy Sur. Co., No.2: 12-cv-
00978, 2014 WL 1764740, at *9 (D. Nev. Apr. 29, 2014). 
The court then looked to California law because the Nevada 
Supreme Court has "relied on [Califomia law] in articulating 
the duty to defend." ld. (citing United Nat'l Ins. Co. v. 
Frontier Ins. Co., 99 P.3d 1153, 1158 (Nev. 2004)). m 
California, "[ w ] here there is no opportunity to compromise 
the claim and the only wrongful act of the insurer is the 
refusal to defend, the liability of the insurer is ordinarily 
limited to the amount of the policy plus attomeys' fees and 
costs." Comunale v. Traders & Gen. Ins. Co., 328 P.2d 198, 
201 (Cal. 1958). Relying on Comunale, the Andrew court 
"conclude[ d] that the Nevada Supreme Court would not allow 
for extra-contractual damages ifthe insurer did not act in bad 
faith." Andrew, 2014 WL 1764740, at *9. 

The Andrew court, however, reconsidered and modified 
its ruling, relying on Nevada contract law. Andrew v. 
Centwy Sur. Co., No.2: 12-cv-00978, 2015 WL 5691254, at 
*3 (D. Nev. Sept. 28,2015). The court held: "There is no 
special rule for insurers that caps their liability at the policy 
limits for a breach of the duty to defend." Id. at *6. Under 
Nevada law, upon a breach of contract, a plaintiff may seek 
compensatory damages, which include expectancy damages. 
Id. at *3 (citing Rd. & Highway Builders v. N Nev. Rebar, 
Inc., 284 P.3d 377, 382 (Nev. 2012)). Nevada courts 
calculate expectancy damages pursuant to section 347 of the 
Restatement (Second) of Contracts. Rd. & Highway Builders, 
284 P.3d at 382. This section provides: 
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Subject to the limitations stated [elsewhere], 
the injured party has a right to damages based 
on his expectation interest as measured by 

(a) the loss in the value to him of the other 
party's performance caused by its failure 
or deficiency, plus 

(b) any other loss, including incidental or 
consequential loss, caused by the breach, 
less 

(c) any cost or other loss that he has 
avoided by not having to perform. 

Restatement (Second) of Contracts § 347 (1981). Thus, the 
Andrew court found that "[u]nder § 347(b), [an insured] ... 
is entitled to consequential damages for [an insurer's] breach 
of the duty to defend." Andrew, 2015 WL 5691254, at *3. 
"Consequential losses are those damages that 'aris[ e] 
naturally, or were reasonably contemplated by both parties at 
the time they made the contract. '" Id. (alteration in original) 
(quoting Hornwood v. Smith's Food King No.1, 772 P.2d 
1284, 1286 (Nev. 1989)). 

Andrew then concluded: "When the insurer breaches the 
duty to defend, a default judgment is a reasonably foreseeable 
result because, in the ordinary course, when an insurer refuses 
to defend its insured, a probable result is that the insured will 
default." Id. (citing Hamlin Inc. v. Hartford Accident & 
Indem. Co., 86 F.3d 93,94 (7th Cir. 1996)). Accordingly, "if 
the default judgment was a reasonably foreseeable 
consequence of [the insurer's] breach, then [the insurer] is 
liable for the entire amount of the default judgment as 
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consequential damages resulting from the breach of its duty 
to defend, regardless of the policy limits." Id. at *5. Thus, 
Andrew's interpretation of Nevada law is directly contrary to 
the interpretation rendered by the district court in this case. 

v. Conclusion 

It appears to this court that there is no controlling 
precedent of the Nevada Supreme Court or the Nevada Court 
of Appeals with regard to the issue of Nevada law raised by 
this case. We thus request the Nevada Supreme Court accept 
and decide the certified question. "The written opinion of the 
[Nevada] Supreme Court stating the law governing the 
question[] certified ... shall be res judicata as to the patiies." 
Nev. R. App. P. 5(h). 

The clerk of this court shall forward a copy of this order, 
under official seal, to the Nevada Supreme COUli, along with 
copies of all briefs and excerpts of record that have been filed 
with this court. 

IT IS SO ORDERED. 

Respectfully submitted, Alex Kozinski, John T. Noonan, 
Jr. and Diarmuid F. O'Scannlain, Circuit Judges. 

Alex Kozinski 
Circuit Judge 
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SUMEI'I>'t'E' CO\J1\l 

Of 

t-lf'''')lDA 

IN rrHE SUPREME COURT OF' THE ST'ATE OF NEVADA 

JAMES'NALDER. GUARDIAN AD 
LITEM ON BEHALF OF CHEYANNE 
NALDER; AND GARY LEWI8i 

INDMDUALLY, 

No. 70504 

Appellants} 
VB. 

UNI'l'ED AUTOMOBILE INSURANCE 
COMPANY) 

FEB 23 20m 

Respondent. 

ORDBR ACCEPTING SECOND CER'lYF1ED QUESTION AJl.lD 
DIRECTING SUPPLEMENTAL BRIEFING 

The United States Ninth Circuit COUl't of Appeals pl'eviously 

certified a legal question to this court under NRAP 5, asking us to answer 

the following question: 

'VVhethel') under Nevada law, the liahility of an 
insurer t.hat has bl'eached its duty to defend, but 
has not acted in bad faith, is capped at the policy 
limit VIus any costs incurred by the insured in 
mounting a defense, ol'is the insw:er liable for all 
losses consequential to the insurer's breach? 

Because no clearly controlling Nevada precedent answers that legal 

question and the answer could determine part of the federal case, we 

accepted that certified question and directed the parties to file briefs 

addressing that question. After briefing had been completed~ respondent 

United Automoblle Insurance Company informed Uris court that it hadfiJed. 

a motion to dismiss in the federal case, We then stayed our consideration 

of the, certified question because a decision by the Ninth Circuit granting 

the motion to d.ismiss would render the question before this court advisory. 

n'.-- .------,j--~-

I '; 1':1 '. 1: 
-", :, 
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The Ninth Ci:tcujt has· nO\lI/ certified another legal qu.estion to 

this court under NRAP 5. The new question, which is related to the motion 

to dismiss pending in the Ninth Circuit, asks us to answer the fol1u\vlng: 

Under Nevada. law, if a plain6ff has filed S11it 
against all insurer seeking damages based on 8-

separate judgment against its in.sured, does the 
----------____ -4i~--------Lllin.$uxeiS-liability--expi~~ha-~atu,tu~~--nf~-----------~-----~-

SuPflHIE CmJRT 

or 
(>,It:;>,.." .... 

limitations on t.he judgment 'l.'UIIS1 notwithstanding 
that the suit was flIed within the six~year life of the 
judgment? 

That question is foo'used on the insurer's liability, bu.t elsewhere in the 

Ninth Circuit's certification order, it makes clear that the court is concerned 

with whethe1.' the plaintiff in this scenario can continue to seek the amount 

of the separate judgment against the insured as consequential damages 

caused by the insurer's breach of the duty to defend its insured, when the 

separate judgment Was not renewed as contertlplated by :N'RS 11.190(1)(a) 

and NRS 17.214 during the pendency of the action against the insurer. We 

therefore choose to accept the Ninth CircuWs invitation to {~l'ephrase the 

question as [we} deem necessary:; Conaistent .vith language that appeal'S 

elsewhere in the certification order, we rephrase the question as follows: 

In an action against an insurer for breach of the 
duty to defend its insured, can the plai11tiff 
continue to seek consequential damages in the 
amount of a default judgment obtained against the 
insured when the judgment against the insured 
was not renewed and, the time for doing so expired 
while the action against the insurer was pending? 

As 110 clearly controlling Nevada precedent answers this legal question and 

I the answer may determine the federal case, we accept this certified question 

, as rephrased. See NRAP 5(a); Volvo Ca.rs of N. A.m.] Inc. u. Riccil 122 Nev, 

i 746, 749~51; 137 P.3d 1161, 1l63~64 (ZOOS). 
I 

2 

',\ 
~J 
... 
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Appellants shall have 30 days from t.he date of this order to file 

and serve a supplemental opening hrief. Respondent shall have 30 days 

from the elate the SUPI)Iemental opening brief is served 'to file and serve a 

supplemental answering brief. Appellants shall then have 20 days from the 

date the supplemental answering brief is served to file and serve any < 

--------I-s~m8ntal~ply brief. ':rll~~@ntal~fS--ihall-he-limite·~~-f 

addressing the second certified question and shall comply with N&t\P 28, 

28.2) 31(c); and 32. See NRAP 5(g)(2). To the extent that there are portions 

Su'I<F.II~ (;0\'1\1 

Of 

N~VAO~ 

of the record that have not alreadybecn provided to this C01.trt and are 

necessary for this court to resolve HIe second certified question, the parties 

may submit a joint appendix containing those additional documents. See 

NRAP 5(d). Given the relationship between the two certified questions, we 

lift the stay as to the first certified qu,estion. 

It is so dRDERED.1 

C~'?-~_~, ~_~___ ~ __ l 

Cheny 
J. 

piCkp.r;-;,feJ!u«y · J. 

/~4at} 
Hardesty 

~~w • <~ __ --:J.J.T. 
Stiglich u ~. 

lAs the parties have already paid a filing fee when this conrt accepted 
the first certified question, no additional filing fee will be assessed at this 
time.' , 

The Honorable Ron D. Parrllguirre, Justice) voluntarily rocused 
himself from participation in the decision of this matter. 

3 
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StJt>"H~i";: C-rtJ!rr 

Of 
NEY/ilJA 

cc: Eglet Prince 
Christensen Law Offices, LLC 
Atkin Winner & Sherrod 
Cole, Scott & Kissane, P.A. 
Lewis Race. Rothgel'ber Christie LLP/Las Vegas 
Pursiano Barry Bruce Lavelle, LLP 
Laura Anne Foggan 
1v1:ark And1'ew Boyle 

att lew .A. Jha1l),l' ... -::t'd-. -------------------1-----;-

Clerk, United States Court of Appeals for the Ninth Circuit 

4 
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1 MTN 
David A. Stephens; Esq. 

2 Nevada Bar No. 00902 
STEPHENS, GOURLEY & BYWATER 

3 3636 North Rancbo Drive 
Las Vega,:; Nevada 8913(1 

4 Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 -

5 Email: dstephclls@sgblawfirm.com 
Attorney for Cheyenne Naldcr 

6 

7 
CLARK COUNTY, NIi:VA)}A 

Eloctronically Filed. . J ... 3I22!2018 11:15 AM 
Siav!!n D. GriftfSOn 

CLER OF THE ~~If;. .. _ ....", 

8 

9 CHEYEl\.1NE NALDER, 

10 

} 
) 

07 _A.~'Lt4 \ \ \ 
CASE NO.: ..;&4911'1 

11 

12 

13 

14 

15 

16 

Plaintiff, 

VS. 

~ 
) 
) 
) 

GARY LEWIS, ) 

~~~ __ ~~~J~)e~f,~en~d~M~t~S.~ _____ 1 

DEPT NO.: XXIX 

EX PARTE MOTION TO AMEND .UJl)GMENT IN THE NAME OF 

CHE1:'$NNE MAUlER, INDIVIDUALLY 

17 Date: NI A 

18 Time; N/A 

19 NOW COMES Cheyenne NaJder, by and through her attorneys at STEPHENS, GOURLEY 

;! 0 & BYWATER and moves this cOUJt to enter judgment against Defendanl, GARY LE\\llS, in her 

21 name as she has nOw rcached the age of majority. Judgment was cJ1(ered in the nane of the 

22 guardian ad (item. (See Exhibit 1) Pursuant to NRS 11.280 and NRS 11,300, Chcycnm! nmv 

23 moves this court to issue (he judgment in her name alone (Sec Exhibit 2) so that she may pursue 

2 4 ~ol1ection of the same, Cheyenne turned 18 On Apri14, 2016. In addition, Defendant Gas)' Lewis, 

25 has been absent from the State of Nevada since atlcast February 2010. 

26 

27 

2B / .I I I 

Case '·lumber: 07.0\549111 
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1 Therefore, CheYCmlc Nalder bereby moves this Cr,UI1 to enter the judgment in her name of 

2 $3,500,000.00, with iatt!rest thereon at the legal rate from October 9, 2007, until paid in full. 

3 Dated Ll-jis l!!L day of March, 2018. 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17! 

18 

19
1 

20 I 
21 

22 

23 

24 

25 

26 

27 

28 

S11~PHENS GOURLEY & BYWATER 

'\r., 'I ~ 

~d A.· Stephens, Esq~ 
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attomeys for Plaintiff 

~2-
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EXHIBIT "K" 

002576

002576

00
25

76
002576



NOE 
David A. Stephens, Esq. 

2 Nevada Bar No. 00902 
Stephens & Byv.tater 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 

3 

4 Telephone: (702) 656-2355 
FacsImile: (702) 656-2776 
Email: dstephens@sgbls\.lfmn.com 
Attorney for CheyelUle }.laider 

5 

6 

7 

8 

9· 
! CHEYENNE NALDER, 

10 

DISTRICT COURT 

CLAFJ( COUNTY, NEVADA 

Electronically Filed 
51181Z01a 3:37 PM 
Ste\'en D. Grferson 

C:E~QF T.HE coul". I; 

Cb'f:~P.~~ 

11 

12 

13 

14 

Plaintiff, l 
) 

Case No. 07A549111 

Dept. No. XXIX 

GARY LEWIS l 
) 

-----------------------------) 
[5 NOTICE OF ENTRY OF AMENDED Jl.:DGMENT 

16 NOTICB IS HEREBY GIVEN that on lhe 2611• day of March , 2018, the Honorable David 

17 M . .lones entered an AMENDE]) JUDGMENT, \vllich was thereafter flled on .Mal'ch 28, 2018, in 

18 the above entitled matter, a copy ofwbich is atlached to this Notice. 

19 Dated this 17 day of Ma)" 201 fl. 

20 

21 

22 

25 

26 

271 

28 

STEPHENS & BYWATER 

'J2£~~\d ?1f6J~~ 
David A. Stepeni, Esq. 
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
A.ttomey for Brittany Wilson 

CilSt? Nllmber; 07/'.549111 
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2 I hereby certify tbat I am an employee ofthe law office of STEPHENS & BY\VATER, 

: I ,")0 1w.1 on the 1 y-fL.ay of May, 2018, I _,ervcd a Ime copy of the foregoing NOTICE OF 

ENTRY OF AMENDED JUDGl'YIEKT; by depositing the same in a sealed envelope upon 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

[9 

20 

21 

22 

23 

24 

25 1 

26 

27 

28 

which flrst class postage was fully prepaid, and addressed as follows; 

733' S. Minnesota Ave. 
Glendora, CalHornia 91740 

2. 
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JMT 
DAVJD A, STEPHENS, ESQ, 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 
3636 Nonh Rancho Dr 
Las Vegas, Nevada 89130 
Attorneys for Plaintiff 
T: (702) 656-2355 
F: (702) 656-2776 

Electronically Filed 
3128fl016 3:05 PM 
Stu'JOrl 0, Grft)rs:.n 

G::')f OF, T THHE, C, DUJ'J 
~~,~l-k-~J 

I E: dstephens@sbgla',vtill1l,com 

------------l~<~,I,rtU/~~~~~~~N~o~crr----------------------------------------------------------

, mSTRlCT COURT 

q 11 

)0 II 
It I 
12 

1:-

J-' ... 

I ~\ 

H, 

17 

J" " i . 
19 

11 
~rf Ii 

" 
I 

21 I , 
( 
I 

.~2 I 
~.\ 

2·} 

'1 

2f. 

:!J 

:.!}l 

CLARK COUNTY, NEVAOA 

CHEYE1'lNF: NALDER, 

Plailltlff. 
\'$, 

GARY LEWfS, 

Defendant. 

tfV,S.t.V\\11 
CASE NO; j.\&+9ftt 
DEPT, NO: XXIX 

,\Ml!:NJ)En JUDGMENT 

In this action the Defendant, Gary T ,ewis. having bten regularly served \vilh [hl~ Summons 

and having. f!lilcd to <lppcar and answer the Plaintiff's complainl filed herein, :hc le.glll tillle. fot 

answering huvillg expired, and r.o an5WU or demurrer having been fLlcd, ~hc Default of said 

D::fendant, GA RY LEWIS, in lhe pr,e;m!:>es, having b~ell duly entered llc!;ordllll! to law; upon 

a.pplication of said Plaintiff, Judgment is hereby entered <lgainsl sllid Defend<J1lt as follows: 

Cas£> Numbm: (}1 A54 911 i 
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5 

6 

i 

I 
In 

II 

12 

14 

15 ' 

li} 

19 

10 

?f 

24 

:26 

IT IS ORDEIUU) THAT PLAINTUi'F' HAVE ,JUDGMlmT AGAINST I)EFr~NDANT in the 41,c.--. 
~ 5 }l\':>'i,t\l\,,\.~, 

sum of $3,500,000.00, 'which c.onsists of$65,555.37 in medical expenses, and $3;434,414+.63 

in pain, suffering, and disfigurement, with interest t!tcI'eon at the !egaI rate from October 9, ; 

UHl7; until paid ill full. 

DATED this fJ../a~ day oHAarch, 2018. 

Suhm.ilied by: 
STEPHENS GOURLEY & BYVlATER 

~fL~-
DAVID A. STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 
3636 NOrtJl Rancho Dr 
Las Vegas, Nevada 89130 
Attorneys for Plainliff 

2 
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1 COMP 
David A, Stephens, E$q. 

2 Nevada Bar No, 00902 
STEPHENS, GOURLEY & BYWATER 

3 3636 North K}1ocho Drive! 
Las Vegas, r-:~vada 89130 

tj telephone: (702) 656-2355 
'IFaC5imile: (702) 656"2776 

5 Emni;; dsiepnens@sgblawfirm.:::'\:Hll 
Attorney for Cheyenne Naldcr 

mSTRICT COURT 
7 

CLAIU( COUNT':'. NRVADA 
8 

9 kHEYENNE NALDER, 
I 

10 1 

11 t' , VS~ 
12 

OAR')" LEWIS alld DOES I thr::>ugh V, 
13 inclw3ive, 

Defendants. 

15 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C,A,SE NO.: A~-9+H A-18-772220 .. C 

Di::Vf r'-JO.: ~Xi'X Depar!rllenl29 

) 
) 

CO'MI}LAINT 

Dale: niH 
1', trine; n/a 

18 COMES NOW the Pln\i~tiff, C!-' EYE.NNE NAl.DER, by and tl1rollgl1 Piaintltrs 3Horney. 

19 DAV:D A. STEPHENS, ESQ., dSTE"'HENS & BYW/" n':'R, ;md for:, c}jli.5:e tlf'actiilll ag2iim;( the 

21 L Upon illfollrl"tion an:! be.lief, Llu'l( ,11. the tlllle. oftht: injury lhe Defcldfllll, GARY 

2:~ LEWIS, was ~ resident I.)r Las Vegas, Clark Cminty, Nevuda, Bnd that on CI' about De(;crnbcl' 200R 

~ 3) ~ARY LEVv'"!S moved out of state and has not been present Ot' resided in the jm'isdictiull 3incc that 

24 time, 

25 2, That PlainL1ff. CHEYEi'JNE :'!ALDER, was at the time of the f,ccident, a resident of 

26 the, County of Clark, State ofNew,da 

27 3. That the In.lf~ names or capc1ci{ies. v.,:hrr;tIW.r individual, corporate, associate or 

28 otherwise, ufOefcndanl:; names as DOES I through y, inclusive, are unknown [0 Plaintiff: I"'!-It) 
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1 therefore sties sR:d Derendn!)t by slI(;h flctitiolls names. Plaintiffis inl'Orme.d and helie.ves and 

2 lhercon alleges that 03(;h (lflhe Defcnd<:Ii!S designated herein us DOE is responsibl<;: in some 

3 manner for the events and happenings referred 10 and cmlsed dl'JI11lJge:; pi'oximately to Plaintiffas 

4 herein illleged, and that P\ninti f1' wi II RSK leave of this Court to ill'l'tcnd tll is Complaint te insert the 

5 true nam[~s and cnpacit~es or DOES 1 through V, when the flames have bee·", :lsccl'(liined, flnd to join 

SlW lD15femdants III lhh;1!m:iM, 

7 Upon information find belied~ Defendnnt, Gary Levvis, was the owner and operator of 

3 a certain 1996 Chevy Piclttl') (herealler referred as "Defendant vehicle")!\t aliUmes relevanL to this 

9 action, 

10 s. 
11 vehicle on privlltc property located \n lincoln COli my, Nevada; thai Plaintiff, Cheyenne Nalder, 

12 V,las playing on (he private property; that Defcl1dant, did car~lessly U\10 negligcl1lly uperMe 

13 Defendanes ,,'ehicIe so to strike the Plaillliff, Cheyclii,c Naldel', and thut as a direct and proximate 

14 result ofthc aforesaic; negligcnc';:; of Defe.ndant, Gary Lev/is, ~nd each or the Defendants, 1}lainLiff, 

15 Cheyenne Naldel', sustained the grieVQllS flnd serious persona! injuricf> and oamnges HS hereinat1er 

16 mm'e particularly ;lllcgcd. 

17 6, At (11';: lirne oftlw Clccidcnt herein cOl1lplaitlecl of', and immediately prionhel'cLo, 

18 Defendont; Oary Lewis, in brea(~hit1g it d.llj {iwc~l to Plaintiffs, was negligent and (.areless, ineer 

19 nila, in th:: fi)i!owing particulars: 

20 A. In failing 10 keel) Ddt:lldant's vehicle lllKk:1' pl'oper control; 

21 B. In operating Defendant's vehicle witl'tOFt dUE C<1re fi)f the righls dlhe Plailltiff; 

22 C. In failing to keep .~ proper lookollt n)f i'll'illitifh 

23 D. The Defendant vtolaled cenain Nevada Rev sed Statutes and Clark County Ordinances, 

24 and tilePlaintiCfwiE pray leiiye of CODl1l0 insert the exaCl statutes or ordhances auhe time of 

25 trial. 

26 7, By reason Dfthc premises, and as a direct and pi'oximat~ result oflhe aforesaid 

2'7 negligence and carelessncs:> of Defendant!';, and each of lhem, Plair:tiff, Cheyenne Nalder, slistainr.d 

28 a broken leg and Was [)lherwise injured in and about he;' neck. bacl<, legs, arms, organs, and 

-2-~ 
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1 I systems, and \Vn$ othel~\vise inimed fllid caused LO suffer great pain of body amll1t ind, and all 01' 

2 !lsome of the Same :s chronit: zmd rnuy be permm,cilt llnd disabling, all to her damage hl all amount in 

3 jexc.css 0[$]0,000.00 I 
4 ) R. By reason ofthe premises, Itnd as a direct ami proxil'lale resliit of the afOff;said l 
5 lnt~gligem~e Wid GareleSSlless, Ofl,"C Def~.ndan(Sj E\I~d each 0.1' 1I."'" , Plaintiff, Ch,ye,~"e N.lder, hus 'I 

---------f6;-ll-lJeei'l-ei\t15-ee-i~"t1th1'i'ntte'i-lt.F-ffle.<tiB:l+-tit~-H'H~eeHiffi€'&l:lH*~e+l-s~hl&-l+H~l+1-CXGl~~.?lI+-f--!·------

7 $41,851.89, and 'v'lil] ill 1'1'; fll(lll'l~ be caused to expend additional monies for rnedicnl C,,:pCIlSCS and 

B miscel!aneoLls expenses :ilcldenia', th·:m.:to, in a slim no! ye.t presently flscei'lainnb!e, and leave of 

9 COlIn will be requested to irlclude said additionHI damages whell the some h,JVfl been fully 

1. a determined. 

11 9. Prior to t\·c injuries ccmplained of herein, Plaintiff. Cheyenne NaJder, WflS an abfe-

12 bodied female, capable of being gainfully employed and capable of engaging in aH oilier activities 

13 lbr ;,vhich Plaintiff was odlerwise Sllhe<L By reason of the prellli~;~s, and as a dirt)ct and proximate 

14 reSlllt of the negl igJ:nce of the said Defendants, !Lld coach of lheo;, Plainti n~ Cheyenne Nulder, \VfJS 

13) caused to be disabled ilnd limited ane restricted i, her occupations and 'i{..~ti\lilies, and/or suffered a 

16 dimrnutlon ofP!~il1ti1Tg earning c.<\pacity and future loss ohv:'lses, all [0 her dalmige in a slim l'lot 

1-l yet presently asc.el'tainabl,e; the allegations of wh;ch Plaintiff prays ie(we o[COllrt to insert nere 

18 WhCjl the l>ume SfI(] II be fl'ily determined. 

191 10. That .Jame~: Nalder m; guardian Gd litem for Pl<ljnli ff, Cheyenne Nalder, obltlineci 
! 

~! 0 Jjildgrngnt flgiiin;.;t Gary L{mds. 
, 

21 iii, 'rhat the judgmenl is to beor inlerest at the I"gal rnte 1'ro;n October 9, 2007 until p£ld in 

2-) .I.' 1·1 
<- I) ll .. 

23 1 [2. That during Cheyem;e Nalder's minority which enc:ed on April/I, 2.016 alll>tauliCs of 

2 '1 I imitations Were tolled. 

2~) , 13. That during Gary Lewis' absence n·O'll l1e slelle of Nevada Ii 11 statutes of limitations 

25) have been tolled and remain tolled. 

27 I 14. That th(~ only -,aymclr: made on the j~ldgmel1l was $15,000.00 paid by Lewis's inSlJtCt' 

28 ) on February 5, 2015. This payment :;xlendH1f1Y statule ()f'lirnitalioll. 

~3-
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1 15. After re,lching the (ltte of Illqjoricy all arnel'\ded .illdgmt~nl was entCl'ed in CheYf:nnt: 

2 Naider's name. 

3 16. PI*JintlIT, 111 the allernal ive, r;ow brings this action on the judgmr:nt to o')tain a judgrneJ'll 

4 ug,linsL Gary Lew'is including (he full dfll1l<tges a$ses~;ed in (he origrl1aljucigrnent pillS interest and 

S minus the one ptlyrnenl rHlIde, 

'7 limitations on the judgments expire. 

18. Plaintifflws been require.d to retail :he law fllrn of STEPHENS &. BYV,,'ATER 10 

9 prosecute this action, and is I~nlitled lO ii rczlsonable attorney's fee. 

10 CLAIM FOR RELIEF; 

11 L General darnllgcs in an amount in excess of $',0,000,00; 

12 2. Special damages for Il1cdical11l1d miscclluncolls expenses in excess of $41,35! ,89, plus 

13 future medical expenses and the miscellaneous expenses incidental thereto ill a prest~ntly 

14 unascertaInable amount; 

15 3. Special dumages tor loss of w~lges ill ,lfl nW.)lmt not yet a:';certained un/m dimlnw ion of 

l6 ,P!llintiW~ earning c.ape,city, plLl~ possible future los!) ofearl1ing arid!or dimifiution ofPlaimitTs 

17 earning capacity in a presently U1wscert8.ill<lble &l1lotlllt; 

1 B ~, Judgment in the amount of$J,500,OOO pins interest through April 3, 2018 of 

19 1$2
1
1 \ 2,669.52 mimls $15,{)OO,QO paid for n jot::11 juuglllent of $5,597,669 ,5:L 

21 tile Defendant's Gun(inued ubst::J\cc IhJI1) the 5tate. 

-L:' I 4 c~' (. k' 'I -'- I . cst;,; Ij' tillS !jIll.; 

231 5, A ltorney \ s fees; and 

24 ,/II 

25 ' 

26 J II 

27 

28 'II I 
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1 i 

I 
6, For SOcii other and fllrlher !'dief as to the Court Inay seem jusl and proper ill the 

2 : rmm1 iS0S. 

3 11 DATED this J'd d,1Y of April, 20 [8. 

4 I 
5 

STEPHENS OOURU1Y &. BYVv'ATER 

--------------~6~-------------------------------------------------------------------4------------
Is David /\. $tcphcns

u 
~. ' __ ~ ___ _ 

B 

91 

10 1 

111 

12 I 
! 

13 1 
I 

H! 
j 

15 ! 
1 

16 I 
I 

17 

20 

21 

24 

25 

26 

28 

David 1\. StephenSj Esq. 
Nevada Hal' No. 00902 
3636 North Ral1cho Dl'ive 
Las Ve.gas, Nevada 89130 
!\ lto~'I1C>'S for Plaintiff 
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Electronically Filed 
10/24/20181:38 PM 
Steven D. Grierson 

TPC 
Thomas Christensen, Esq. 
Nevada Bar No. 2326 

CLER OF THE ~~ ............ ; 

1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Cheyenne Nalder ) 
Plaintiff, ) 

vs. ) 
) 

Gaty Lewis, ) 
Defendant. ) 

) 
United Automobile Insurance Company, ) 

Intervenor, ) 
) 

Gaty Lewis, ) 
Third Patty Plaintiff, ) 

vs. ) 
) 

United Automobile Insurance Company, ) 
Randall Tindall, Esq. and Resnick & Louis, P.C, ) 
and DOES I through V, ) 

Third Party Defendants. ) 
) 

CASE NO. A-18-772220-C 
DEPT NO. XXIX 

THIRD PARTY COMPLAINT 

Comes now Cross-c1aimant/Third-party Plaintiff, GARY LEWIS, by and through his 

attorney, Thomas Christensen, Esq. and for his Cross-Claim/Third palty complaint against the 

cross-defendant/third palty defendants, United Automobile Insurance Co., Randall Tindall, 

Esq., and Resnick & Louis, P.C., for acts and omissions committed by them and each of them, 

Case Number: A-18-772220-C 

:i ,: 

if 
li 

II 

l: 
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2 

, . ~ 

4 

5 

6 

7 

9 

10 

Il 

1"1 
L-

13 

14 

15 

16 

17 

If{ 

19 

20 

11 

22 

23 

24 

25 

26 

27 

2H 

as a result of the finding of coverage on October 30~ 2013 and more particularly states as 

follows: 

1. That Gmy Lewis was, at all times relevant to the injury to Cheyenne Nalder, a 

resident of the County of Clm'Ie, State of Nevada. That Gmy Lewis then moved his residence to ;. 
~ ; 

Califomia at the end of 2008 and has had no presence for purposes of service of process in , 
q ., 

Nevada since that date. 

2. That United Automobile Insurance Company, hereinafter refen:ed to as "UAlC", 

was at all times relevant to this action an insurance company doing business in Las Vegas, 

Nevada. 

3. That third-party defendant, Randall Tindall, hereinafter referred to as "Tindall," 

was and is at all times relevant to this action an attomey licensed and practicing in the State of 

Nevada. At all times relevant hereto, third-party Defendant~ Resnick & Louis, P.C. was and is a 

law fum, which employed Tindall and which was and is doing business in the State of Nevada. 

4. That the true names and capacities, whether individual~ corporate, partnership, 

associate or othelwise~ of Defendants, DOES I through V, are unlmown to cross-claimant, who 

therefore sues said Defendants by such fictitious names. cross-claimant is informed and 

believes and thereon alleges that each of the Defendants designated herein as DOE is 

responsible in some manner for the events and happenings refen'ed to and caused danlages 

proximately to cross-claimant as herein alleged, and that cross-claimant will ask leave of this 

Court to amend this cross-claim to insert the true names and capacities of DOES I through V, 

when the same have been ascertained, and to join such Defendants in this action. 

5. Gary Lewis ran over Cheyenne Nalder (bom April 4, 1998), a nine-yem'-old girl :' 

at the time~ on July 8, 2007. 
;. 

6. This incident occurred on private property. 
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7. Lewis maintained an auto insurance policy with Vnited Auto Insurance 

Company ("VAIC"), which was renewable on a monthly basis. 

8. Before the subject incident, Lewis received a statement from VAlC instructing , i 

:) him that his renewal payment was due by June 30, 2007. 

7 

9 

10 

Il 

I
" 0"1 

L, 

13 

9. The renewal statement also instructed Lewis that he remit payment prior to the 

expiration of his policy "[t]o avoid lapse in coverage." 

10. The statement provided June 30, 2007 as the effective date of the policy. 

11. The statement also provided July 31, 2007 as the expiration date of the policy. 

12. On July 10, 2007, Lewis paid VAlC to renew his auto policy. Lewis's policy 

limit at this time was $15,000.00. 

13. Following the incident, Cheyenne's father, James Nalder, extended an offer to 

14 DAlC to settle Cheyenne's injury claim for Lewis's policy limit of$15,000.00. 

15 

16 

I " I 

IX 

19 

14. VAIC never informed Lewis that Nalder offered to settle Cheyenne's claim. 

15. VAIC never filed a dec1aratOlY relief action. 

16. VAIC rejected Nalder's offer. 

17. DAlC rejected the offer without doing a proper investigation and claimed that 

20 Lewis was not covered under his insurance policy and that he did not renew his policy by June 

21 30,2007. 

22 18. After VAlC rejected Nalder's offer, James Nalder, on behalf ofCheyemle, filed a 

lawsuit against Lewis in the Nevada state court. 

24 
19. DAIC was notified of the lawsuit but declined to defend Lewis or file a 

25 
declaratory relief action regarding coverage. 

20. Lewis failed to appear and answer the complaint. As a result, Nalder obtained a [. 

2R default judgment against Lewis for $3,500,000.00. 
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-, 
,~ 

5 

6 

9 

10 

It 

14 

15 

16 

I " I 

19 

2() 

21. Notice of entty of judgment was filed on August 26, 2008. 

22. On May 22, 2009, Nalder and Lewis filed suit against DAlC alleging breach of 

contt'act, an action on the judgment, breach of the implied covenant of good faith and fair 

dealing, bad faith, fraud, and violation ofNRS 686A.310. 

23. Lewis assigned to Nalder his right to "all funds necessary to satisfy the ' 

Judgment." Lewis left the state of Nevada and located in Califomia prior to 2010. Neither Mr. 

Lewis nor anyone on his behalf has been subject to service of process in Nevada since 2010. 

24. Once DAlC removed the underlying case to federal district comi, DAlC filed a 

motion for smnmary judgment as to all of Lewis's and Nalder's claims, alleging Lewis did not 

have insmance coverage on the date of the subject collision. 

25. :i The federal distt'ict cOUli granted DAlC's summaty judgment motion because it . i 

determined the insmance contract was not ambiguous as to when Lewis had to malce payment to . ! 

avoid a coverage lapse. 

26. Nalder and Lewis appealed to the Ninth Circuit. The Ninth Circuit reversed and 

remanded the matter because Lewis and Nalder had facts to show the renewal statement was 

ambiguous regarding the date when payment was required to avoid a coverage lapse. 

27. On remand; the district comi entered judgment in favor of Nalder and Lewis and 

21 against DAlC on October 30, 2013. The Court concluded the renewal statement was aIllbiguous 

'-}', 
L.,. and therefore, Lewis was covered on the date of the incident because the court consttued this 

23 ambiguity against DAlC. 

24 
28. The distt'ict comt also determined DAlC breached its duty to defend Lewis, but 

25 
did not award damages because Lewis did not incm any fees or costs in defense of the Nevada 

26 

27 
state cOUli action. 

4 

~ 
{; 

i 
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I 
I 
I 
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29. Based on these conclusions, the district court ordered DAlC to pay the policy 
2 

limit of$15,000.00. 

30. DAlC made three payments on the judgment: on June 23, 2014; on June 25,2014; 

'i 
5 and on March 5, 2015, but made no effort to defend Lewis or relieve him of the judgment 'j 

(i against him. 

7 

8 

9 

10 

It 

1') 
~. 

I '· j 

14 

15 

16 

17 

IX 

19 

20 

21 

22 

24 

25 

26 

27 

, 
31. DAlC lmew that a primary liability insurer's duty to its insured continues from i 

the filing of the clainl until the duty to defend has been discharged. 

32. DAlC did an unreasonable investigation, did not defend Lewis, did not attempt to ., 

resolve or relieve Lewis from the jUdgment against him, did not respond to reasonable 

opportunities to settle and did not communicate oppOltunities to settle to Lewis. 

33. Both Nalder and Lewis appealed to the Ninth Circuit, which ultimately led to 

certification of the [11'st question to the Nevada Supreme Court, namely, whether an insurer that 

breaches its duty to defend is liable for all foreseeable consequential damages to the breach. 

34. After the first celtified question was fully bliefed and pending before the Nevada 

Supreme Court, DAlC embarked on a new strategy puting their interests ahead of Lewis's in 

order to defeat Nalder's and Lewis's claims against DAle. 

35. DAlC mischaractelized the law and brought new facts into the appeal process that 

Ii 

., 
:1 

had not been part of the underlying case. DAlC brought the false, frivolous and groundless ,: 

claim that neither Nalder nor Lewis had standing to maintain a lawsuit against DAlC without , ,. 

filing a renewal of the judgment pursuant to NRS 17.214. 

36. 
l' 

Even though DAlC knew at this point that it owed a duty to defend Gaty Lewis, i: 

DAlC did not undeltake to investigate the factual basis or the legal grounds or to discuss this :; 

with Gmy Lewis, nor did it seek declaratOlY relief on Lewis's behalf regarding the statute of 

limitations on the judgment. 
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37. All of these actions would have been attempts to protect Gmy Lewis. 
1 

. , 

.~ 

38 . DAlC, instead, tried to protect themselves and harm Lewis by filing a motion to 

4 
dismiss Gary Lewis' and Nalder's appeal with the Ninth Circuit for lack of standing. 

39. This was not something brought up in the trial court, but only in the appellate 

o court for the fIrst time. 

7 

9 

10 

II 

12 

13 

14 

15 

16 

17 

I I' ,) 

19 

20 

21 

22 

24 

25 

26 

2R 

40. This action could leave Gmy Lewis with a valid judgment against him and no 

cause of action against DAlC. 

41. DAlC ignored all of the tolling statutes and presented new evidence into the 

appeal process, arguing Nalder's underlying $3,500,000.00 judgment against Lewis is not 

enforceable because the six-year statute oflimitation to institute an action upon the judgment or 

to renew the judgment pursuant to NRS 11.190(1)( a) expired. 

42. As a result, DAlC contends Nalder can no longer recover damages above the ,I 

$15,000.00 policy limit for breach of the contractual duty to defend. DAlC admits the Nalder 

judgment was valid at the time the Federal District Court made its decision regarding damages. 

43. The Ninth Circuit concluded the pmties failed to identify Nevada law that 

conclusively answers whether a plaintiff can recover consequential damages based on a 

judgment that is over six years old and possibly expired. 

44. The Ninth Circuit was also unable to detennine whether the possible expiration of 

the judgment reduces the consequential damages to zero or if the damages should be calculated 

from the date when the suit against DArC was initiated, or when the judgment was entered by 

the trial court. 

45. Both the suit against DAlC and the judgment against DAlC entered by the trial 

court were done well within even the non-tolled statute of limitations. 

6 
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I 
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46. Even though Nalder believed the law is clear that DAlC is bound by the 

judgment, regardless of its continued validity against Lewis, Nalder took action in Nevada and 

Califomia to demonstrate the continued validity of the underlying judgment against Lewis. 

47 . These Nevada and California state court actions are further harming Lewis and 

Nalder but were undeliaken to demonstrate that DAlC has again tried to escape responsibility 

by making misrepresentations to the Federal and State Courts and putting their interests ahead 

of their insured's. 

48. Cheyenne Nalder reached the age of majority on APli14, 2016. 

49. Nalder hired David Stephens to obtain a new judgment. First David Stephens 

obtained an amended judgment in Cheyenne's name as a result of her reaching the age of 

majority. 
i 

:} 
50. This was done appropriately by demonstrating to the couli that the judgment was 'I 

still within the applicable statute of limitations. 

51. A separate action was then filed with three distinct causes of action pled in the 

altemative. The first, an action on the amended judgment to obtain a new judgment and have 

the total principal and post judgment interest reduced to judgment so that interest would now 

lUn on the new, larger principal amount. The second altemative action was one for declaratory 

relief as to when a renewal must be filed base on when the statute of limitations, which is 

subject to tolling provisions, is mnning on the judgment. The third cause of action was, should 

the court determine that the judgment is invalid, Cheyenne brought the injury claim within the 

applicable statute of limitations for injUly claims - 2 years after her majority. 

52. Nalder also retained Califomia counsel, who filed a judgment in Califomia, which 
:' 
: ~ 

has a ten year statute of limitations regarding actions on a judgment. Nalder maintains that all 

of these actions are unneceSSalY to the questions on appeal regarding DAlC's liability for the • i 
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judgment; but out of an abundance of caution and to maintain the judgment against Lewis, she 
2 

.~ 

brought them to demonstrate the actual way this issue should have been litigated in the State i I 

,\ 

4 
Court of Nevada, not at the tail end of an appeal. 

5 53. DAlC did not discuss with its insured, GARY LEWIS, his proposed defense, nor 

6 did it coordinate it with Iris counsel Thomas C1n'istensen, Esq. 

54. DAlC hired attomey Stephen Rogers, Esq. to represent GARY LEWIS, !i 

8 
misinfonning hiin of the factual and legal basis of the representation. Tlris resulted in a number 

9 
of inlproper contacts with a represented client. 

10 

Il 
55. Thomas Christensen explained the nature of the conflict and Lewis's concem 

:; 
12 regarding a frivolous defense put forth on his behalf. If the state court judge is fooled into an i! 
13 improper ruling that then has to be appealed in order to get the correct law applied damage 

14 could occur to Lewis during the pendency of the appeal. 

15 56. A similar thing happened in another case with a frivolous defense put fOlth by 

16 
Lewis Brisbois. The trial judge fonner bar counsel, Rob Bare, dismissed a complaint 

I " .' 
erroneously which wasn't reversed by the Nevada Supreme COUlt until the damage from the 

erroneous decision had aheady occured. 

20 57. DAlC's strategy of delay and misrepresentation was designed to benefit DAle 

21 but harm GARY LEWIS. 

58. In order to evaluate the benefits and burdens to Lewis and likelihood of success of 

23 the course of action proposed by DAlC and each of the Defendants, Thomas Christensen asked 

for communication regarding the proposed course of action and what research supported it. It 
25 

was requested that this communication go through Thomas C1n"istensen's office because that 
26 

27 
was Gmy Lewis's desire, in order to receive counsel prior to embarking on a course of action. 

2R 
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59. Cru:istensen infOlmed Stephen Rogers, Esq. that when Gary Lewis felt the 
2 

proposed course by DAIC was not just a frivolous delay and was based on sound legal research 

4 
and not just the opinion ofDAlC's counsel, that it could be pursued. 

5 60. Stephen Rogers, Esq. never adequately responded to requests. 

6 61. Instead, DAlC obtained confidential client communications and then misstated 
,; 
'! 

7 the content of these communications to the Court. This was for DAlC's benefit and again :j 
,1 

harmed Gary Lewis. 

9 
62. DAlC, without notice to Lewis or any attorney representing him, then filed two 

10 

Il 
motions to intervene, which were both defective in service on the face ofthe pleadings. 

;j 

12 63. In the motions to intervene, DAIC claimed that they had standing because they · i 

13 would be bound by and have to pay any judgment entered against Lewis. 

14 

15 

1'"1 .. 

IH 

20 

21 

64. In the motions to intervene, DAIC fraudulently claimed that Lewis refused 

representation by Stephen Rogers. 

65. David Stephens, Esq., counsel for Nalder in her 2018 action, through diligence, 

discovered the filings on the court website. He contacted Matthew Douglas, Esq., described the 

lack of service, and asked for additional time to file an opposition. 

66. These actions by DAlC and counsel on its behalf are a violation ofNRPC 3.5A. 

67. David Stephens thereafter filed oppositions and hand-delivered corntesy copies to 

22 the cornt. DAlC filed replies. The matter was fully briefed before the in chambers "hearing," 

23 but the court granted the motions citing in the minuted order that "no opposition was filed." 

68. The granting of DAlC's Motion to Intervene after judgment is contrary to NRS 
25 

12.130, which states: Intervention: Right to intervention; procedure, determination and costs; 
26 

exception. 1. Except as otherwise provided in subsection 2: (a) Before the trial ... 

28 

'. 
ii 

: ~ 

Ii 
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., 

.\ 

<" 
.) 

6 

7 

8 

9 

10 

Il 

12 

69. These actions by State Actor David Jones ignore due process, the law, the Dnited 

States and Nevada constitutional rights of the parties. The court does the bidding of insurance 

defense counsel and clothes defense counsel in the color of state law in violation of 42 DSCA 

section 1983. 

70. David Stephens and Breen Amtz worked out a settlement of the action and 

signed a stipulation. This stipulation was filed and submitted to the court with a judgment prior ' 

to the "hearing" on DAle's improperly served and groundless motions to intervene. 

71. Instead of signing the judgment and ending the litigation, the court asked for a 

wet signed stipulation as a method of delaying signing the stipulated judgment. 

72. This request was complied with prior to the September 19, 2018 "hearing" on the 

13 Motion to Intervene. The judge, without reason, failed to sign the judgment resolving the case. 

14 73. Instead, the judge granted the Motion to Intervene, fraudulently claiming, in a 

15 minute order dated September 26, 2018, that no opposition had been filed. 

16 
74. Randall Tindall, Esq. flIed unauthorized pleadings on behalf of Gary Lewis on 

17 
September 26, 2018. 

If{ 

19 
75. DAIC hired Tindall to further its strategy to defeat Nalder and Lewis' claims. 

20 Tindall agreed to the representation despite his knowledge and understanding that this strategy 

21 amounted to fraud and required him to act against the best interests of his "client" Lewis. 

76. Tindall mischaracterized the law and filed documents designed to mislead the 
i: 

23 Court and benefit DAlC, to the detriment of GalY Lewis. 

24 
77. These three filings by Randall Tindall, Esq. are almost identical to tIle filings i 

25 
proposed by DAIC in their motion to intervene. 

26 

78. GalY Lewis was not consulted and he did not consent to the representation. 

79. Gary Lewis did not authorize the filings by Randall Tindall, Esq. 

10 
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80. Gary Lewis himself and his attomeys, Thomas Christensen, Esq. and E. Breen 
2 

Amtz, Esq., have requested that Tindall withdraw the pleadings filed fraudulently by Tindall. 

81. Tindall has refused to comply and continues to violate ethical rules regarding 

" Gary Lewis. 

6 82. Gmy Lewis filed a bar complaint against Tindall, but State Actors Daniel Hooge 

7 and Phil Pattee dismissed the complaint claiming they do not enforce the ethical rules if there is 

litigation pending. 

9 
83. This is a false statement as Dave Stephens was investigated by this same state 

10 

Il 
actor Phil Pattee while he was currently representing the client in ongoing litigation. 

12 84. The court herein signed an order granting intervention while still failing to sign 

13 the judgment resolving the case. 

14 85. DAle, and each of the defendants, and each of the state actors, by acting in I 

15 concert, intended to accomplish an unlawful objective for the purpose of harming Gmy Lewis. 

16 
86. Gary Lewis sustained damage resulting from defendants' acts in incuning 

17 
attomey fees, litigation costs, loss of claims, delay of claims, judgment against him and as more 

If-: 

19 
fully set forth below. 

20 87. Defendants and each of them acting under color of state law deprived plaintiff of 
:. 

21 rights, privileges, and immunities secured by the Constitution or laws of the Dnited States. 

22 

24 

26 

.,1,.,1 
1...1.1 

88. GalY Lewis has duly peIfOlIDed all the conditions, provisions and telIDS of the 

agreements or policies of insmance with DAle relating to the claim against him, has fumished 

and delivered to DAle full and complete particulars of said loss and has fully complied with all ; .. 

the provisions of said policies or agreements relating to the giving of notice as to said loss, and 

has duly given all other notices required to be given by Gmy Lewis under the tenns of such 

policies or agreements . 

11 
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89. That GalY Lewis had to sue VAle in order to get protection under the policy. 
1 

3 
That VAle, and each of them, after being compelled to pay the policy limit and found to have 

failed to defend its insured, now fraudulently claims to be defending him when in fact it is 

s continuing to delay investigating and processing the claim; not responding promptly to requests 

6 for settlement; doing a one-sided investigation, and have compelled Gmy Lewis to hire counsel 

7 to defend himself from Nalder, Tindall and VAle. All of the above me unfair claims 

settlement practices as defmed in N.R.S. 686A.310 and Defendant has been damaged in an '! 

9 
amount in excess ofTen Thousand Dollars ($10,000.00) as a result ofVAlC's delay in settling 

10 

It 
and fi:audulently litigating this matter. 

90. That VAle failed to settle the claim within the policy linrits when given the 

oppOltunity to do so and then compounded that enor by making frivolous and fraudulent claims 

14 and represented to the court that it would be bound by any judgment and is therefore responsible 

15 for the full extent of any judgment against Gmy Lewis in this action. 

16 
91. VAle and Tindall's actions have intelfered with the settlement agreement Breen 

17 
Arntz had negotiated with David Stephens and have caused Gary Lewis to be further damaged. 

19 
92. The actions of VAle and Tindall, and each of them, in this matter have been 

20 fraudulent, malicious, oppressive and in conscious disregard of Gmy Lewis' rights and therefore 

21 GalY Lewis is entitled to punitive damages in an amount in excess of Ten Thousand Dollars 

($10,000.00). 

93. Vpon infonnation and belief, at all times relevant hereto, that all Defendants, and 

24 
each of them, whether individual, corporate, associate or otherwise, were the officers, directors, 

25 
brokers, agents, contractors, advisors, servants, pminers, joint venturers, employees andlor 

26 

27 
alter-egos of their co-Defendants, and were acting within the scope of their authority as such 

12 
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9 

10 

II 

14 

15 

16 

I " / 

Ii{ 

19 

2D 

21 

22 

23 

24 

25 

26 

-,' --.1 

agents, contractors, advisors, servants, partners, joint venturers, employees and/or alter-egos 

with the pelmission and consent of their co-Defendant. 

94. That during their investigation of the claim, DAlC, and each of them, tlu:eatened, i i 

intimidated and harassed Gary Lewis and his counsel. 

95. That the investigation conducted by DAlC, and each of them, was done for the 

purpose of denying coverage and not to objectively investigate the facts. 

96. DAlC, and each of them, failed to adopt and implement reasonable standards for : i 

the prompt investigation and processing of claims. 

97. That DATC, and each of them, failed to affhm or deny coverage of the claim 

within a reasonable time after proof of loss requirements were completed and submitted by 

Gary Lewis. 

98. That DAIC, and each of them, failed to effectuate a prompt, fair and equitable 

settlement of the claim after liability of the insured became reasonably clear. 

99. That DAlC, and each of them, failed to promptly provide to Gary Lewis a 

reasonable explanation of the basis in the Policy, with respect to the facts of the Nalder claim 

and the applicable law, for the delay in the claim or for an offer to settle or compromise the 

claim. 

100. That because of the improper conduct of DAlC, and each of them, Gary Lewis 

was forced to hire an attomey. 

101. That Gary Lewis has suffered damages as a result of the delayed investigation, 

defense and payment on the claim. 

102. That Gary Lewis has suffered anxiety, wony, mental and emotional distress as a 

result of the conduct ofDAlC, and each of the Defendants. 

13 
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103. The conduct of DAlC, and each of the Defendants, was oppressive and malicious 

and done in conscious disregard for the rights of Gary Lewis . 

104. DAlC, and each of them, breached the contract existing between DAlC and GalY 

Lewis by their actions set forth above which include but are not limited to: 

a. Umeasonable conduct in investigating the loss; 

b. Dmeasonable failure to affirm or deny coverage for the loss; 

c. Umeasonable delay in making payment on the loss; 

d. Failure to make a prompt, fair and equitable settlement for the loss; 

e. Umeasonably compelling Gmy Lewis to retain an attomey before affording coverage or 

making payment on the loss; 

f. Failing to defend Gmy Lewis; 

g. Fraudulent and frivolous litigation tactics; 

h. Filing false and fr'audulent pleadings; 

1. Conspiring with others to file false and fr'audulent pleadings; 

91. As a proximate result of the aforementioned breach of contract, GalY Lewis has 

suffered and will continue to suffer in the future damages as a result of the delayed payment on 

the claim in a presently unascertained amount. Gmy Lewis prays leave of the comi to insert 

those figures when such have been fully asceliained. 

92. As a fuIiher proximate result of the aforementioned breach of contract, Gmy 

Lewis has suffered anxiety, wony, mental and emotional dish'ess, and other incidental damages 

and out of pocket expenses, all to their general damage in excess of$10,OOOO. 

93. As a fuIther proximate result of the aforementioned breach of conh'act, Gruy 

Lewis was compelled to retain legal counsel to prosecute this claim, and DAlC, and each of 

them, are liable for attomey's fees reasonably and necessarily incurred in connection therewith. 

14 
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94. That UAlC, and each of them, owed a duty of good faith and fair dealing 
2 

implied in evelY contract. ., 
.~ 

4 
95. That UAle, and each of the them, breached the covenant of good faith and fair 

.5 dealing by their actions which include but are not limited to: 

6 a. Umeasonable conduct in investigating the loss; 

7 

9 

10 

II 

1', L 

14 

15 

16 

1-. 
I 

IR 

19 

20 

21 

22 

24 

25 

26 

27 

b. Unreasonable failure to affnID or deny coverage for the loss; ') 

,! ., 
c. Unreasonable delay in making payment on the loss; , 

d. Failure to malce a prompt, fair and equitable settlement for the loss; 

e. Unreasonably compelling Gmy Lewis to retain an attomey before affording coverage or 

malcing payment on the loss; 

f. Failing to defend Gmy Lewis; 

g. Fraudulent and frivolous litigation tactics; 

h. Filing false and fraudulent pleadings; 

i. Conspiring with others to file false and fraudulent pleadings; 

96. As a proximate result of the aforementioned breach of the covenant of good faith 

and fair dealing, Gary Lewis has suffered and will continue to suffer in the future damages as a i : 

result of the delayed payment on the claim in a presently unascertained amount. GalY Lewis 

prays leave ofthe court to inselt those figures when such have been fully ascertained. 

I; 

97. As a further proximate result of the aforementioned breach of the covenant of j' 

good faith and fair dealing, Galy Lewis has suffered anxiety, wony, mental and emotional 

distress, and other incidental damages and out of pocket expenses, all to their general damage in :: 
)i 

excess of $10,0000. 

98. As a further proximate result of the aforementioned breach of the covenant of 

2R good faith and fair dealing, Gmy Lewis was compelled to retain legal counsel to prosecute this 

15 
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claim, and UAlC, and each of them, are liable for their attomey's fees reasonably and 
2 

necessarily incurred in connection therewith. 

99 . The conduct ofUAlC, and each of the Defendants, was oppressive and malicious 

.5 and done in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore 

6 entitled to punitive damages. 

7 100. That UAlC, and each of the Defendants, acted unreasonably and with Imowledge 

that there was no reasonable basis for their conduct, in their actions which include but are not 

9 
limited to: 

10 

Il 
a. Umeasonable conduct in investigating the loss; 

12 b. Unreasonable failure to afflllll or deny coverage for the loss; 

c. Unreasonable delay in making payment on the loss; 

14 d. Failure to make a prompt, fair and equitable settlement for the loss; 

J5 e. Unreasonably compelling Gmy Lewis to retain an attomey before affording coverage 01' 

II) 
making payment on the loss; 

17 
f. Failing to defend Gaty Lewis; 

lH 

19 
g. Fraudulent and frivolous litigation tactics; 

20 h. Filing false and fraudulent pleadings; 

21 i. Conspiring with others to file false and fi:audulent pleadings; 

ii, 
: 

" 

22 101. As a proximate result of the aforementioned breach of the covenant of good faith .: 

23 and fair dealing, Gary Lewis has suffered and will continue to suffer in the future damages as a !; 
24 

result of the delayed payment on the claim in a presently unascertained amount. Gaty Lewis 
25 

prays leave of the court to insert those figures when such have been fully asceltained. 

102. As a further proximate result of the aforementioned breach of the covenant of 

2H . good faith and fairdealing, Gilly Lewis has suffered anxiety, wony, mental and emotional 

16 

j: , 
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. ~ 

.l 

4 

6 

7 

9 

10 

II 

distress, and other incidental damages and out of pocket expenses, all to their general damage in 

excess of $10,0000 . 

103. As a further proximate result of the aforementioned breach of the covenant of 

good faith and fair dealing, Gary Lewis was compelled to retain legal counsel to prosecute this 

claim, and DAlC, and each of them, are liable for their attomey's fees reasonably and 

necessarily incUlTed in connection therewith. 

104. 
:) 

The conduct ofUAIC, and each of the Defendants, was oppressive and malicious 

fi and done in conscious disregard for the rights of Gaty Lewis, and Gaty Lewis is. therefore i i 

entitled to punitive damages. 

105. That DAlC, and each of them, violated NRS 686A.31O by their actions which 

13 include but are not limited to: 

14 

15 

16 

]7 

11\ 

19 

20 

2 r 

22 

25 

26 

27 

a. Umeasonable conduct in investigating the loss; 

b. Dmeasonable failure to affnm or deny coverage for the loss; 

c. Umeasonable delay in making payment on the loss; 

d. Failure to make a prompt, fair and equitable settlement for the loss; 

Ii 
11 

! e. Umeasonably compelling Gaty Lewis to retain an attomey before affording coverage or 
!: 

making payment on the loss; 

f. Failing to defend Gary Lewis; 

g. Fraudulent and frivolous litigation tactics; 

h. Filing false and fraudulent pleadings; 

1. Conspiring with others to file false and fraudulent pleadings; 

106. As a proximate result of the aforementioned violation ofNRS 686A.310, G81y 
, 

Lewis has suffered and will continue to suffer in the future damages as a result of the delayed 
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" payment on the claim in a presently unascertained amount. Gary Lewis prays leave of the court 
2 

to inselt those figures when such have been fully asceltained. , 
.) 

107. As a further proximate result of the aforementioned violation ofNRS 686A.310, 

5 Gary Lewis has suffered anxiety, worry, mental and emotional distress, and other incidental 

6 damages and out of pocket expenses, all to his general damage in excess of$10,OOOO. 

7 108. As a futher proximate result of the aforementioned violation ofNRS 686A.310, 

Galy Lewis was compelled to retain legal counsel to prosecute this claim, and UAle, and each 

9 
of them, are liable for their attorney's fees reasonably and necessarily incuned in connection 

10 
therewith. 

II 

) " 
L, 

109. The conduct of UAle, and each of them, was oppressive and malicious and done 

I 3 in conscious disregard for the rights of Gary Lewis, and Gaty Lewis is therefore entitled to 

14 punitive dalnages. 

J 5 110. That UAle, and each of them, had a duty of reasonable care in handling GalY 

16 
Lewis' claim. 

17 
111. That at the time of the accident herein complained of, and immediately prior 

IH 
" 

19 
thereto, UAle, and each of them, in breaching its duty owed to Gmy Lewis, was negligent and i 

20 

21 

22 

24 

25 

'J' 
M I 

careless, inter alia, in the following particulars: 

a. Unreasonable conduct in investigating the loss; 

b. Umeasonable failure to affirm or deny coverage for the loss; 

c. Unreasonable delay in making payment on the loss; 

d. Failure to make a prompt, fair and equitable settlement for the loss; ·1 

e. Umeasonably compelling Gmy Lewis to retain an attorney before affording coverage or 

making payment on the loss; 

f. Failing to defend Galy Lewis; 

18 
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.) 

.5 

6 

7 

9 

10 

II 

12 

14 

15 

16 

]7 

19 

20 

g. Fraudulent and frivolous litigation tactics; 

h. Filing false and fraudulent pleadings; 

1. Conspiring with others to file false and fraudulent pleadings; 

112. As a proximate result of the aforementioned negligence, Gary Lewis has suffered 

and will continue to suffer in the futUl'e damages as a result of the delayed payment on the claim 

in a presently unascertained amount. Plaintiff prays leave of the court to inselt those figures 

when such have been fully ascertained. 
., ., 

if 
!l 

113. As a further proximate result of the aforementioned negligence, Gary Lewis has U 
11 ,. 
;! 

suffered anxiety, wony, mental and emotional distress, and other incidental damages and out of : 1 

pocket expenses, all to his general damage in excess of $10,0000. ~ I 
li 

Ii 
114. As a fulther proximate result of the aforementioned negligence, GalY Lewis was i I 

ii 
compelled to retain legal counsel to prosecute this claim, and UAlC, and each of them, is liable :; 

:) 

for his attorney's fees reasonably and necessarily incU1l'ed in connection therewith. 

115. The conduct ofUAlC, and each ofthem, was oppressive and malicious and done 

in conscious disregard for the rights of Gary Lewis, and GalY Lewis are therefore entitled to 

punitive damages. 

116. The aforementioned actions of UAlC, and each of them, constitute extreme and 

21 outrageous conduct and were performed with the intent or reasonable knowledge or reckless 

22 disregard that such actions would cause severe emotional haIm and distress to Gary Lewis. 

23 117. As a proximate result of the aforementioned intentional infliction of emotional 

24 
distress, GalY Lewis has suffered severe and extreme anxiety, wony, mental and emotional 

25 

26 
distress, and other incidental damages and out of pocket expenses, all to his general damage in 

27 
excess of $10,0000. 

2R 
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12 

118. As a fmiher proximate result of the aforementioned negligence, GalY Lewis was 

compelled to retain legal counsel to prosecute this claim, and DAle, and each of them, are 

liable for his attomey's fees reasonably and necessarily incuned in connection therewith. 

119. The conduct of DAle, and each of them, was oppressive and malicious and done 

in conscious disregard for the rights of Gary Lewis and Gmy Lewis is therefore entitled to 

punitive damages. 

120. That Randall Tindall, as a result of being retained by DAle to represent Gmy i , 
Lewis, owed Gmy Lewis the duty to exercise due care toward Galy Lewis. 

1 

121. Randall Tindall also had a heightened duty to use such skill, pmdence, and! 

diligence as other members of the profession commonly possess and exercise. 

122. Randall Tindall breached the duty of care by failing to communicate with Gmy 

14 Lewis, failing to follow his reasonable requests for settlement, case strategy and communication. i 
15 123. That breach caused harm to GalY Lewis including but not limited to anxiety, 

16 
emotional distress, delay, enltanced damages against him. 

17 
124. Gmy Lewis was damaged by all of the above as a result of the breach by Randall 

115 

Tindall. 
19 'j 

20 WHEREFORE, Gmy Lewis prays judgment against DAle, Tindall and each of . 

21 
them, as follows: 

23 1. Inde1lll1ity for losses under the policy including damages paid to Mr. Lewis, 

24 attomey fees, interest, emotional distress, and lost income in an amount in excess of 

25 
$10,000.00; 

26 
2. General damages in an amount in excess of $10,000.00; 

27 

2R 
3. Punitive damages in an amount in excess of $10,000.00; 
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14 

15 

16 
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19 

20 

21 

22 

23 

25 

26 

4. Special damages in the amount of any Judgment ultimately awarded against him 

in favor ofNalder plus any attorney fees, costs and interest. 

5. Attorney's fees; and 

6. Costs of suit; 

7. F or such other and further relief as the Court may deem just and proper. 

. \ 

DATED THIS L cr day of Of tob{;'i, 2018. 

Thomas Christensen, Esq. 
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
cOUl'tnotices@injuryhelpnow.com 
Attorney for Cross-Claimant 
Third-party Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5 (b) and NEFCR 9, I certify that I am an employee of i 

CHRISTENSEN LAW OFFICES and that on thisf/{{v day of {)ck- ,2018, I served a copy of 

the foregoing Cross-ClaimlThird Party Complaint as follows: 

xx E-Served through the Court's e-service system to the following registered recipients: 

Randall Tindall, Esq. 
Resnick & Louis 
8925 W. Russell Road, Suite 225 
Las Vegas, NV 89148 
rtindall@rlattomeys.com 
1bell@rlattomeys.com 
sortega-rose@rlattomeys.com 

David A. Stephens, Esq. 
Stephens, Gourley & Bywater 
3636 NOlih Rancho Drive 
Las Vegas, NV 89130 
dstephens@sgblawfIrm.com 

Matthew J. Douglas 
Atkin Winner & Sherrod 
12117 South Rancho Drive 
Las Vegas, NV 89102 
mdouglas@awslawyers.com 
vhal1@aws1awyers.com 
eservices@awslawyers.com 

E. Breen Amtz, Esq. 

i; 
'I 

,j 

22 Nevada Bar No. 3853 

23 

24 

25 

26 

'-}' 
~I 

28 

5545 Mountain Vista Ste. E 
Las Vegas, Nevada 89120 
breen@breen.com 

An employee of CHRISTENSEN LAW OFFICES 
Ii 

22 
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MCSD 
THOMAS E. WINNER 
Nevada Bar No. 5168 
MATTHEW J. DOUGLAS 
Nevada Bar No. 11371 
ATKIN WINNER & SHERROD 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Phone (702) 243-7000 
Facsimile (702) 243-7059 
mdouglas@awslawyers.com 

Attorneys for Intervenor United Automobile Insurance Company 

CHEYANNE NALDER, 

Plaintiff, 

vs . 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO.: 07A549111 
DEPT. NO.: XX 

GARY LEWIS and DOES I through V, 
inclusive, 

Defendants. 

INTERVENOR'S MOTION TO CONSOLIDATE ON ORDER SHORTENING TIME 

COMES NOW, Intervenor, United Automobile Insurance Company, by and through their 

counsel of record, Thomas E. Winner and Matthew J. Douglas of the law firm Atkin Winner & 

Sherrod, hereby moves this Court for an Order to Consolidate Case No. A-18-772220-C into the 

preceding case, Case No. 07 A549111, pursuant to Nev. R. Civ. P. 42(a) and EDCR 2.50(a). This 

Motion is based upon the pleadings and papers on file herein, the Memorandum of Points and 

Authorities attached hereto and any oral arguments this Court may entertain at the hearing of this 

Motion. 

Page 1 of 14 
INTERVENOR'S MOTION TO CONSOLIDATE 

Case Number: A-18-772220-C

Electronically Filed
11/26/2018 11:30 AM
Steven D. Grierson
CLERK OF THE COURT

A-18-772220-C
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DATED this L ay of November, 2018. 

ATKIN WINNER & 

Thomas E. Winner 
Nevada Bar No. 5168 
Matthew J. Douglas 
Nevada Bar No. 11371 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Attorneys for Intervenor 

ORDER SHORTENING TIME 

OD 

Good cause appearing therefore, IT IS HEREBY ORDERED that the time for hearing the 

Motion to Consolidate on an Order Shortening Time is hereby shortened to the ~Ir H day of 

November 2018 at the hour of ~.m. or as soon as counsel may be heard in the 

above-entitled Department of the District Court, Clark County, Nevada. 

DATED this ~( day of November 2018 

Thomas E. Winn 
Nevada Bar No. 5168 
Matthew J. Douglas 
Nevada Bar No. 11371 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Attorneys for Defendant 

ERIC JOHNSON 
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AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S 
MOTION TO CONSOLIDATE AND FOR ORDER SHORTENING TIME 

STATE OF NEVADA ) 
) SS: 

COUNTY OF CLARK ) 

Matthew J. Douglas, Esq., having been first duly sworn, deposes and states: 

1. I am a duly licensed and practicing attorney of the State of Nevada and I am partner of 

the law firm of Atkin Winner & Sherrod maintaining offices at 1117 South Rancho 

Drive, Las Vegas, Nevada 89102. 

2. I represent Intervenor, DAIC, in the above-captioned action as well as in another cases 

titled Nalder v Lewis, Case No. A-18-772220-C. 

3. I have reviewed the facts and circumstances surrounding this matter and I am competent to 

testify to those facts contained herein upon personal knowledge, or if so stated, upon my 

best information and belief. 

4. That the following is true and accurate to the best of affiant's knowledge and information. 

5. That prior to October 24,2018 both the instant action and, Nalder v Lewis, Case No. A-18-

772220-C were proceeding together before the same judge, The Honorable David Jones, 

Department 29 

6. on October 24,2018, for a hearing, Additional Counsel for Gary Lewis in Case No. A-18-

7722220-C, Thomas Christensen, Esq., asked the Court to recuse itself for what Counsel 

perceived as a conflict. 

7. At that time, Judge Jones recused himself on both cases and the matters were sent to the 

Clerk to be re-assigned and, thereafter, on October 29, 2018, the Clerk randomly re

assigned this action to this Department, but re-assigned Case No. A-18-7722220-C to 

Department 1. However, following a challenge, Case No. A-18-7722220-C was then re

assigned to Department 19, Judge Kephart, on October 31,2018 and, accordingly, these to 

cases are proceeding in different Departments. 

Page 3 of 14 
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8. Moreover, each case had similar Motions pending before it at the time of the re

assignments and, accordingly, each newly assigned Department has issued new hearing 

dates on the pending Motions. 

9. That, currently, in Case No. A-18-7722220-C there are hearing set for November 8, 2018 

(in Chambers) as well as December 11,2018 and December 13,2018. A copy of the Order 

re-assigning Case No. A-1S-7722220-C to Department 19 with attendant hearing dates is 

attached hereto as Exhibit 'A.' 

10. That although the parties are attempting to agree on a stipulation to move all hearings in 

both cases to one date for each case, there is no agreement as of yet and, further, the 

Plaintiff has not agreed to consolidation. 

11. That Intervenor requests this order be heard on an Order shortening time so that this 

motion may be heard and, these cases may be consolidated, prior to the first currently set 

Chambers hearing date in Case No. A-18-7722220-C, which is set for November 8, 2018. 

12. The cases that are the subject of Intervenor's Motion to Consolidate arise from the 

same motor vehicle accident, which occurred on July 8, 2007 in Pioche, Nevada, and in 

regards to the same policy of insurance between United Automobile Insurance 

Company ("UAlC") and Gary Lewis. l 

13. That is has been alleged that, Gary Lewis was operating his vehicle when he backed 

into and hit Plaintiff Cheyanne Nalder causing injury in the July 8, 2007 accident. A 

Suit was brought for same injuries in this matter and, a judgment entered against Lewis 

in 2008. 

14. Thereafter, PlaintiffNalder alleging to have an assignment from Defendant Lewis, filed 

a bad faith action against UAIC. UAIC defended that claim asserting Lewis' policy 

1 See Complaint, Case No. 07 A549111, attached hereto as Exhibit "B"; See also Complaint, Case No. 
A-18-772220-C, attached hereto as Exhibit "C"; 
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8. Moreover, each case had similar Motions pending before it at the time of the re-

assignments and, accordingly, each newly assigned Department has issued new hearing 

dates on the pending Motions. 

9. That, currently, in Case No. A-18-7722220-C there are hearing set for November 8, 2018 

(in Chambers) as well as December 11, 2018 and December 13,2018. A copy o/the Order 

re-assigning Case No. A-18-7722220-C to Department 19 with attendant hearing dates is 

attached hereto as Exhibit 'A. ' 

10. That although the parties are attempting to agree on a stipulation to move all hearings in 

both cases to one date for each case, there is no agreement as of yet and, further, the 

Plaintiff has not agreed to consolidation. 

11. That Intervenor requests this order be heard on an Order shortening time so that this 

motion may be heard and, these cases may be consolidated, prior to the first currently set 

Chambers hearing date in Case No. A-18-7722220-C, which is set for November 8, 2018. 

12. The cases that are the subject of Intervenor's Motion to Consolidate arise from the 

same motor vehicle accident, which occurred on July 8, 2007 in Pioche, Nevada, and in 

regards to the same policy of insurance between Dnited Automobile Insurance 

Company ("DAIC") and Gary Lewis. l 

13. That is has been alleged that, Gary Lewis was operating his vehicle when he backed 

into and hit Plaintiff Cheyanne Nalder causing injury in the July 8, 2007 accident. A 

Suit was brought for same injuries in this matter and, a judgment entered against Lewis 

in 2008. 

14. Thereafter, PlaintiffNalder alleging to have an assignment from Defendant Lewis, filed 

a bad faith action against DAIC. DAIC defended that claim asserting Lewis' policy 

1 See Complaint, Case No. 07A549111, attached hereto as Exhibit "B"; See also Complaint, Case No. 
A-18-772220-C, attached hereto as Exhibit "C"; 
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1 expired and, was not renewed prior to the loss. The Federal District Court judge hearing 

2 that case agreed with DAlC and granted summary judgment. Plaintiff appealed to the 

3 
Ninth Circuit and that court found an ambiguity in the renewal statement and 

4 
remanded. Back in the district Court, on subsequent cross-Motions for summary 

5 

6 
judgment, the Court found that, due to the ambiguity in the renewal, the Court implied 

7 a policy at law as between DAlC and Lewis for the July 2007 loss - however, the Court 

8 also specifically found no bad faith on the part ofDAlC as they had issued a reasonable 

9 
I> 

denial. DAlC paid its applicable $15,000 to Nalder, plus her attorney's fees of nearly 
~ 

0 10 
0 $90,000.00. 
~ 11 ~ 
~ ~ 
~ I:.: 12 

15. Plaintiff, however, appealed to the Ninth Circuit again, claiming, among other things, 

C/) ..... 

'"' that DAlC owed them the 2008 default judgment (for $3.5 million) as a consequential 
~ 13 
-< 

~ 
H 14 

damage of their breach of the duty to defend and, the Ninth Circuit certified this 

~ -< 
Z 1:1 

15 Z -< 
I-( ;.-

question to the Nevada Supreme Court. While that matter was pending before the 

~ 
I>< 

16 z Nevada Supreme Court DAlC noticed that Plaintiff had failed to renew the 2008 

Z < 
17 

I-( 

~ 
judgment against Lewis in 2014 and, thus, moved to dismiss the appeal as the judgment 

f-4 18 
<: had expired. The Ninth Circuit then certified that issue to the Nevada Supreme Court, 

19 
where it remains pending. 

20 

21 
16. While Plaintiffs other counsel in the appeals moved for extensions to file their brief 

22 
earlier this year, Plaintiff here filed her ex-parte motion to "amend the judgment" in 

23 March 2018 in this case. Thereafter, Plaintiff then filed a "new" action against Lewis in 

24 Case No. A-18-7722220-C. 

25 17. As this Court can see, both actions involve the same parties, for issues regarding 

26 
damages for the same loss and, indeed, regarding issues of the legitimacy of the 

27 
judgment in this case. 

28 
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18. The cases that are the subject of Intervenor' s Motion to Consolidate are both at 

appropriate stages of litigation to accommodate consolidation as both have dispositive 

motions pending - for similar issues - that have not been ruled upon. 

19. Judicial economic efficiency requires these matters to be consolidated. 

20. No prejudice will come to any party if these matters are consolidated at this time. 

21. Intervenor' s Motion to Consolidate is brought for good cause and not for purposes of 

unnecessary delay. 

Further Affiant Sayeth Naught. 

Subscribed and Sworn to before me 

thiS~ of [t.}()VeW. b CV2018. 

~ I / ::J-::- ~ / "170 VICTOR'A HALL 

N~T~~~d fO~ ...-.-=~..:.::.:..:::.:.N:.:.:O~TA!:!:R~Y:.:!.P~U~BL~'C~~ 
County and State 

I. 

GOOD CAUSE EXISTS FOR AN ORDER SHORTENING TIME 

The grounds necessitating the present Motion to Shorten time relate to the timing of the 

first motion hearing in Case No. A-18-7722220-C, which is cUlTently set for November 8, 2018. 

Time is of the essence and thus an Order Shortening Time is appropriate. 

LR IA 6-1 governs Orders Shortening Time states that: 

(a) A motion or stipulation to extend time must state the reasons for the extension 
requested and must inform the court of all previous extensions of the subject 
deadline the court granted. 
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In the present matter the reasons for the Order are set forth and this is the first such 

request for an Order shortening time. No other previous extensions have been sought. 

For all of the above reasons, an Order Shortening Time is necessary and this Motion 

should be granted. 

MEMORANDUM OF POINTS AND AUTHORITIES FOR MOTION TO 
CONSOLIDATE 

I. 

INTRODUCTION 

Both of the cases that are the subject of this Motion to Consolidate (Case No. 

07 A549111, and Case No. A-18-772220-C, hereinafter as "subject cases") involve the same 

vehicle versus pedestrian accident, which occurred on July 8, 2007, in Pioche, Nevada . 

(hereinafter, "subject accident,,).2 The Plaintiff in both cases is the same, Cheyanne Nalder. The 

Defendant in both cases is the same, Gary Lewis. The damages sought are the same in both 

cases, namely a $3.5 million default judgment, plus interest. 

Additionally, as noted herein, some of the issues in both cases are presently on appeal 

before the Nevada Supreme Court, in James Nalder, Guardian ad Litem on behalf of Cheyanne 

Nalder; and Gary Lewis v United Automobile Insurance Co., case number 70504 and, in the U.S. 

Court of Appeals for the Ninth Circuit under case no. No. 13-17441. Accordingly, given that 

there are the same parties in an ongoing appeal dealing many of the same issues herein, further 

good cause is shown that these actions proceed in one court herein. 

No parties to either case will be prejudiced by consolidation. Moreover, because these 

cases involve the exact same motor vehicle accident, the exact same parties and, indeed, the 

2 See Affidavit of Blake A. Doerr, ,4-5, attached hereto. 
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same damages and issues, judicial economy will be served by the consolidation. 

II. 

FACTUAL BACKGROUND 

This action was originally filed back in 2007 in regard to an automobile accident that 

occurred in July 2007 between Cheyanne Nalder and Gary Lewis. Intervenor will not re-state the 

entire history as it is adequately set forth in Order Certifying a Second Question to the Nevada 

Supreme Court by United States Court of Appeals for the Ninth Circuit, which was filed on 

January 11,2018. A copy of the Order certifYing the second question of law is attached hereto as 

Exhibit 'D.' Rather, the salient points are that Plaintiff's "amended judgment", entered recently 

in 2018, is premised on an original judgment which had been entered against Gary Lewis on 

August 26, 2008. After obtaining the judgment, Counsel for Plaintif:P then filed an action against 

Mr. Lewis' insurer, United Automobile Insurance Company ("UAIC"), Intervenor herein. 

Despite the prohibition against direct actions against an insurer, Plaintiff failed to obtain an 

assignment prior to filing that action against UAIC and, only later, during the litigation obtained 

an assignment from Lewis. 

In any event, that action - on coverage for the 2008 judgment by Nalder against UAIC -

has proceeded in the United States District Court for the District of Nevada and, the United 

States Court of Appeals for the Ninth Circuit, since 2009. During the pendency of those appeals 

it was observed that Plaintiff had failed to renew her 2008 judgment against Lewis pursuant to 

Nevada law. Specifically, under N.R.S. 1 1. 190(1)(a) the limitation for action to execute on such 

a judgment would be six (6) years, unless renewed under N.R.S. 17.214. Upon realizing the 

judgment had never been timely renewed, UAIC filed a Motion to Dismiss the Appeal for Lack 

3 At that time, in 2008, Ms. Nalder was a minor so the judgment was entered in favor of her 
through her Guardian Ad Litem and, father, James Nalder. 
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of Standing with the Ninth Circuit on March 14, 2017. On December 27, 2017 the Ninth Circuit 

certified a second question to the Nevada Supreme Court - specifically certifying the following 

question: 

"Under Nevada law, if a plaintiff has filed suit against an insurer seeking damages based on a 
separate judgment against its insured, does the insurer's liability expire when the statute of. 

limitations on the judgment runs, notwithstanding that the suit was filed within the six-year life 
of the judgment?" 

See Exh. 'D.' 

On February 23,2018 the Nevada Supreme Court issued an order accepting this second certified 

question and ordered Appellants to file their Opening brief within 30 days, or by March 26, 

2018. A copy o/the Order accepting the second certified question is attached hereto as Exhibit 

'E.' In accepting the certified question, the Nevada Supreme Court rephrased the question as 

follows: 

In an action against an insurer for breach of the duty to defend its insured, can the 
plaintiff continue to seek consequential damages in the amount of a default 

judgment obtained against the insured when the judgment against the insured was 
not renewed and the time for doing so expired while the action against the insurer 

was pending? 

On August 2, Plaintiff (Appellant therein) filed her Opening Brief on this question and, UAIC 

has yet to file its Response Brief and, accordingly, the above-quoted question and, issue, remains 

pending before the Nevada Supreme Court. 

Despite the above, in what appears to be a clear case of forum shopping, Plaintiff retained 

additional Counsel (Plaintiff's Counsel herein, David Stephens, Esq.) who filed an ex parte 

Motion on March 22, 2018 seeking, innocently enough, to "amend" the 2008 expired judgment 

to be in the name of Cheyenne Nalder individually. A copy of the Ex Parte Motion is attached 

hereto as Exhibit 'F 'Thereafter, the Court obviously not having been informed of the above-

noted Nevada Supreme Court case, entered the amended judgment and same was filed with a 
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notice of entry on May 18, 2018. A copy of the filed Amended Judgment is attached hereto as 

Exhibit 'G. ' 

Furthermore, Plaintiff then initiated a "new" action, under case no. A-18-772220-C4 in a 

thinly veiled attempt to have the Court there rule on issues pending before the Nevada Supreme 

Court and "fix" their expired judgment. This intent appears clearly evidenced by paragraph five 

(5) of Plaintiffs prayer for relief herein which states Plaintiff is seeking this Court to make "a 

declaration that the statute of limitations on the judgment on the judgment is still tolled as a 

result of Defendant's continued absence from the state." A copy of Plaintiff's Complaintfor that 

action is attached hereto as Exhibit 'H "Plaintiff then apparently served Lewis and, on July 17, 

2018, sent a letter to UAlC's counsel with a copy of a "three Day notice to Plead", and, as such, 

threatening default of Lewis on this "new" action. A copy of Plaint iff's letter and three day 

notice is attached hereto as Exhibit '1 ' 

Upon learning of this "amended judgment" and "new" action and, given the United States 

District Court's ruling that Gary Lewis is an insured under an impliedUAlC policy for the loss 

belying these judgments and, present action, UAlC immediately sought to engage counsel to 

appear on Lewis' behalf in the present action. A copy of the Judgment of the us. District Court 

finding coverage and implying an insurance policy is attached hereto as Exhibit 'J" Following 

retained defense Counsel's attempts to communicate with Mr. Lewis to defend him in this action 

and vacate this improper amendment to an expired judgment as well as defend in him in the 

newly filed action - retained defense counsel was sent a letter by Tom Christensen, Esq. - the 

Counsel (or Plaintiffjudgment-creditor in the above-referenced action and appeal- stating in 

no uncertain terms that Counsel could not communicate with Mr. Lewis, nor appear and defend 

4 This case is currently pending before Judge Kephart, Department 19. DAlC has intervened in 
that case and filed a Motion to dismiss that action which is pending. Interestingly, Mr. Tom Christensen 
has now appeared in that case for 1I1r. Lewis and has filed a third party complaint. 
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him in this action and take action to get relief from this amended judgment. A copy of Tom 

Christensen's letter of August 13, 2018 is attached hereto as Exhibit 'K" 

Despite the apparent contradiction of counsel representing both the judgment-creditor and 

judgment-debtor in the same action, it is also clear that Mr. Christensen's letter has caused the 

need for DAIC to intervene in the present action. Moreover, it also creates the completely absurd 

situation we have now where counsel for Lewis, through Mr. Christensen, has filed a Motion to 

strike retained defense counsel's Motion for relief from judgment - a multi-million dollar 

judgment against his own client. 

As will be set forth in detail below, besides granting this Motion to consolidate, because 

of all the issues raised above have a common nucleus of fact and issues, we see an attempt of 

fraud upon the court which should not be countenanced and an evidentiary hearing should be 

held and, same should be held before one judge in both matters. 

III. 

LEGAL ARGUMENT 

NRCP 42(a) states; 

When actions involving a common question of law or fact are pending before the 
court, it may order a joint hearing or trial of any or all the matters in issue in the 
actions; it may order all the actions consolidated; and it may make such orders 
concerning proceedings therein as may tend to avoid unnecessary costs or delay.s 

Consolidation is permitted for a variety of reasons including, but not limited to, judicial 

discretion, avoidance of unnecessary costs or delay, convenience, and/or economy in 

administration.6 In the State of Nevada, several actions can be combined into one case, tried all 

at once, with each matter retaining its separate character and the trial court can enter separate 

5 Nev. R. Civ. P. 42(a). 
6 Mikulich v. Carner, 68 Nev. 161, 169,228 P. 2d 257, 261 (1957). 
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judgments as appropriate.7 Further, pursuant to the Eighth Judicial District Court Rules, 

"[m]otions for consolidation of two or more cases must be heard by the judge assigned to the 

case first commenced. If consolidation is granted, the consolidated case will be heard before the 

judge ordering the consolidation."g 

The Complaint in Case No. 07A549111 was filed in 2007. The Complaint in Case No. 

A-18-7722220-C was filed in 2018. Pursuant to EDCR 2.50(a), those cases, if consolidated, 

must be consolidated into the earlier case, Case No. 07A549111, which was the first 

commenced. 

The subject cases meet the requirements for consolidation mandated by NRCP 42(a), in 

that they arise out of the same motor vehicle accident, they involve the same defendant and, they 

involve the same damages and issues (i.e. a $3.5 million default judgment); therefore each case 

involves the same questions of fact. Additionally, as noted herein, some of the issues in both 

cases are presently on appeal before the Nevada Supreme Court, in James Naider, Guardian ad 

Litem on behalf of Cheyanne Naider; and Gary Lewis v United Automobile Insurance Co., case 

number 70504 and, in the U.S. Court of Appeals for the Ninth Circuit under case no. No. 13-

17441. Accordingly, given that there are the same parties in an ongoing appeal dealing many of 

the same issues herein, further good cause is shown that these actions proceed in one court 

herein. 

The consolidation of these matters will avoid unnecessary costs and delay, and will 

,promote convenience and judicial economy. 

/II 

/II 

7 Randall v. Salvation Army, 100 Nev. 466, 686 P.2d 241 (1984); and Mikulich v. Carner, Supra. 
8 EDCR 2.S0(a). 
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III. 

CONCLUSION 

For the reasons set forth above, Intervenor request that this honorable Court grant its 

Motion to Consolidate the subject cases into the earlier case, Case No.: 07A549111, currently 

assigned to Department 20. 

DATED this { daY of November, 2018. 

ThomasE. mn 
Nevada Bar No.5 68 
Matthew J. Dougl s 
Nevada Bar No.1 371 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I certify that on thl~Y of November, 2018, the foregoing INTERVENOR'S 

MOTION TO CONSOLIDATE ON AN ORDER SHORTENING TIME was served on the 

by [ ] Electronic Service pursuant to NEFR 9 [X 1 Electronic Filing and Service pursuant to 

NEFR 9 [ ] hand delivery [] overnight delivery [] fax [ ] fax and mail [] mailing by 

depositing with the U.S. mail in Las Vegas, Nevada, enclosed in a sealed envelope with first 

class postage prepaid, addressed as follows: 

David Stephens, Esq. 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, NY 89130 
Attorney for Plaintiff 

Randall Tindall, Esq. 
Carissa Christensen, Esq. 
RESNICK & LOUIS, P.c. 
8925 West Russell Road Suite 220 
Las Vegas, NY 89148 . 
Attorney for Defendant Lewis 

Breen Arntz, Esq. 
5545 S. Mountain Vista St. Suite F 
Las Vegas, NY 89120 
Additional Attorney for Defendant Lewis 

Thomas Christensen, Esq. 
CHRISTENSEN LAW OFFICES 
1000 S. Valley View Blvd. 
Las Vegas, NY. 89107 
Counsel for Third Party Plaintiff Lewis 
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1 

2 

3 

4 

5 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

**** 

Case No.: A-18-772220-C 
CHEYENNE NALDER, PLAINTIFF(S) 

VS. DEPARTMENT 19 

GARY LEWIS, DEFENDANT(S) 

NOTICE OF DEPARTMENT REASSIGNMENT 

Electronically Filed 
10/31/20184:35 PM 
Steven D. Grierson 

~~o~u~~~~~ 

NOTICE IS HEREBY GIVEN that the above-entitled action has been randomly reassigned to 

6 Judge William D. Kephart. 

7 
This reassignment follows the filing of a Peremptory Challenge of Judge Kenneth Cory. 

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE RESET BY THE 

8 NEW DEPARTMENT. PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE 

FILINGS. 

9 
12-13-18 Motion to Strike - In Chambers 

12-11-18 Motion to Dismiss - 9:00am 

10 12-11-18 Motion to Dismiss - 9:00am 

11 

12 

13 

14 

15 

16 

11-8-18 Motion for Relief - In Chambers 

STEVEN D. GRIERSON, CEO/Clerk of the Court 

By:/s/ Allison Behrhorst 

Allison Behrhorst, 
Deputy Clerk of the Court 

Case Number: A-18-772220-C 
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CERTIFICATE OF SERVICE 

I hereby certify that this 31st day of October, 2018 

~ The foregoing Notice of Department Reassignment was electronically served to all registered 
parties for case number A-18-772220-C. 

IslAllison Behrhorst 
Allison Behrhorst 
Deputy Clerk of the Court 
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~'tY 
1 

2 

3 

4 

5 

6 

7 

8 

9 

• 
COMP FtLED DA VID F. SAMPSON, ESQ., 
Nevada Bar #6811 
THOMAS CHRISTENSEN, ESQ., zn01 OCT -q P 12: 121 
Nevada Bar #2326 
1000 S. Valley View Blvd. '\ 

/' , ,I ' ... ~ - "".------
Las Vegas, Nevada 89107 -' "',<~ L .. _s" ~" ~T' """'" 

(702) 870-1000 Cl.L-,j ~ '::,;: -iH": COURT 

Attorney for Plaintiff, 
v 

JAMES NALDER As Guardian Ad 
Litem for minor, CHEYENNE NALDER 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

10 JAMES NALDER, individually 
11 and as Guardian ad Litem for 

CHEYENNE NALDER, a minor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

12 

13 
Plaintiffs, 

14 vs. CASE NO: A-5Ltc\ \ l \ 
DEPT. NO: :Q'I. 

15 GARY LEWIS, and DOES I 
through V, inclusive ROES I 

16 through V 

17 

18 

19 

20 

21 

22 

23 

~ ~.,: 
" -...J . 
_. 
U: .... , .6 
(,) .- ':) 
l1; "1..7 
a: (-; ~ 

'-... -

j8 
(.) 

Defendants. 

--------------------) 
COMPLAINT 

COMES NOW the Plaintiff, JAMES NALDER as Guardian Ad Litem for CHEYENNE 

NALDER, a minor, by and through Plaintiffs attorney, DAVID F. SAMPSON, ESQ., of 

CHRISTENSEN LAW OFFICES, LLC, and for a cause of action against the Defendants, and 

each of them, alleges as follows: 

1. Upon information and belief, that at all times relevant to this action, the Defendant, 

G~RY LEWIS, was a resident of Las Vegas, Nevada. 

2. That Plaintiffs, JAMES NALDER, individually and as Guardian Ad Litem for 

CHEYENNE NALDER, a minor, (hereinafter referred to as Plaintiffs) were at the time of the 

accident residents of the County of Clark, State of Nevada. 
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28 

• 
3. That the true names or capacities, whether individual, corporate, associate or otherwise, of 

Defendants named as DOES I through V, inclusive, are unknown to Plaintiff, who therefore 

sues said Defendants by such fictitious names. Plaintiff is informed and believes and thereon 

alleges that each of the Defendants designated herein as DOE is responsible in some manner 

for the events and happenings referred to and caused damages proximately to Plaintiff as herein 

alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the true 

names and capacities of DOES I through V, when the dame have been ascertained, and to join 

such Defendants in this action. 

4. Upon information and belief, Defendant, Gary Lewis, was the owner and operator of a 

certain 1996 Chevy Pickup (hereinafter referred to as "Defendant" vehicle") at all time relevant 

to this action. 

5. On the 8th day of July, 2007, Defendant, Gary Lewis, was operating the Defendant's 

vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder 

was playing on private property; that Defendant, did carelessly and negligently operate 

Defendant's vehicle so to strike the Plaintiff, Cheyenne Nalder and that as a direct and 

proximate result of the aforesaid negligence of Defendant, Gary Lewis, and each of the 

Defendants, Plaintiff, Cheyenne Nalder sustained the grievous and serious personal injuries and 

damages as hereinafter more particularly alleged. 

6. At the time ofthe accident herein complained of, and immediately prior thereto, 

Defendant, Gary Lewis in breaching a duty owed to the Plaintiffs, was negligent and careless, 

inter alia, in the following particulars: 

A. In failing to keep Defendant's vehicle under proper control; 

B. In operating Defendant's vehicle without due caution for the rights of the Plaintiff; 

-----------------------------------------_ .......... _. 

002630

002630

00
26

30
002630



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
C. In failing to keep a proper lookout for plaintiffs 

D. The Defendant violated certain Nevada revised statutes and Clark County Ordinances, 

and the Plaintiff will pray leave of Court to insert the exact statutes or ordinances at the time of 

trial. 

7. By reason of the premises, and as a direct and proximate result of the aforesaid negligence 

and carelessness of Defendants, and each of them, Plaintiff, Cheyenne Nalder, sustained a 

broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and 

systems, and was otherwise injured and caused to suffer great pain of body and mind, and all or 

some of the same is chronic and may be permanent and disabling, all to her damage in an 

amount in excess of$1 0,000.00. 

8. By reason ofthe premises, and as a direct and proximate result of the aforesaid negligence 

and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has been 

caused to expend monies for medical and miscellaneous expenses as of this time in excess of 

$41,851.89, and will in the future be caused to expend additional monies for medical expenses 

and miscellaneous expenses incidental thereto, in a sum not yet presently ascertainable, and 

leave of Court will be requested to include said additional damages when the same have been 

fully determined. 

9. Prior to the injuries complained of herein, Plaintiff, Cheyenne Nalder, was an able-bodied 

male, capable of being gainfully employed and capable of engaging in all other activities for 

which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate 

result ofthe negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, 

was caused to be disabled and limited and restricted in her occupations and activities, andlor 

diminution of Plaintiffs earning capacity and future loss of wages, all to her damage in a sum 
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• 
not yet presently ascertainable, the allegations of which Plaintiff prays leave of Court to insert 

herein when the same shall be fully determined. 

10. Plaintiff has been required to retain the law firm of CHRISTENSEN LAW OFFICES, 

LLC to prosecute this action, and is entitled to a reasonable attorney's fee. 

CLAIM FOR RELIEF: 

1. General damages in an amount in excess of $1 0,000.00; 

2. Special damages for medical and miscellaneous expenses in excess of$41,851.89, plus 

future medical expenses and the miscellaneous expenses incidental thereto in a presently 

unascertainable amount; 

3. Special damages for loss of wages in an amount not yet ascertained and/or diminution of 

Plaintiffs earning capacity, plus possible future loss of earnings and/or diminution of Plaintiffs 

earning capacity in a presently unascertainable amount; 

4. Costs of this suit; 

5. Attorney's fees; and 

6. For such other and further relief as to the Court may seem just and proper in the 

premises. f .J", 
DATED this ___ day Of~, 2007. 

/ 
/ 

A W OFFICES, LLC 

By: ___ \------,f-_-t-___ _ 

AMPS N, ESQ., 
Nevada Ba #232 

./ 
THOMAS CHRISTENSEN, ESQ., 
Nevada Bar #2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
Attorney for Plaintiff 
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1 COMP 
David A. Stephens, Esq. 

2 Nevada Bar No. 00902 
STEPHENS, GOURLEY & BYWATER 

3 3636 North Rancho Drive 
Las Vegas, Nevada 89130 

4 Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 

5 Email: dstephens@sgblawflrm.com 
Attorney for Cheyenne Nalder 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
4/3/2018 3:07 PM 
Steven D. Grierson 

I~~OU 

9 CHEYENNE NALDER, 

10 

) CASE NO.: A549+·H A-18-772220-C 

11 

12 
vs. 

Plaintiff, 

GAR Y LEWIS and DOES I through V, 
13 inclusive, 

~ DEPT NO.: XXi-X Department 29 
) 
) 
) 
) 
) 
) 
) 

14 Defendants.) 

15 
11-------------------------) 

COMPLAINT 
16 

Date: nfa 
17 Time: nfa 

18 COMES NOW the Plaintiff, CHEYENNE NALDER, by and through Plaintiff's attorney, 

19 DAVID A. STEPHENS, ESQ., of STEPHENS & BYWATER, and for a cause of action against the 

20 Defendants, and each of them, alleges as follows: 

21 I. Upon information and belief, that at the time of the injury the Defendant, GARY 

22 LEWIS, was a resident of Las Vegas, Clark County, Nevada, and that on or about December 2008 

23 GARY LEWIS moved out of state and has not been present or resided in the jurisdiction since that 

24 time. 

25 2. That Plaintiff, CHEYENNE NALDER, was at the time of the accident, a resident of 

26 the County of Clark, State of Nevada 

27 3. That the true names or capacities, whether individual, corporate, associate or 

28 otherwise, of Defendants names as DOES J through V, inclusive, are unknown to Plaintiff, who 

Case Number: A·18-772220·C 
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1 therefore sues said Defendant by such fictitious names. Plaintiff is informed and believes and 

2 thereon alleges that each of the Defendants designated herein as DOE is responsible in some 

3 manner for the events and happenings referred to and caused damages proximately to Plaintiff as 

4 herein alleged, and that Plaintiff will ask leave of this Court to amend this Complaint to insert the 

5 true names and capacities of DOES 1 through V, when the names have been ascertained, and to join 

6 such Defendants in this action. 

7 4. Upon information and belief, Defendant, Gary Lewis, was the owner and operator of 

8 a certain 1996 Chevy Pickup (hereafter referred as "Defendant vehicle") at all times relevant to this 

9 action. 

10 5. On the 8th day of July, 2007, Defendant, Gary Lewis, was operating the Defendant's 

11 vehicle on private property located in Lincoln County, Nevada; that Plaintiff, Cheyenne Nalder, 

12 was playing on the private property; that Defendant, did carelessly and negligently operate 

13 Defendant's vehicle so to strike the Plaintiff, Cheyenne Nalder, and that as a direct and proximate 

14 result of the aforesaid negligence of Defendant, Gary Lewis, and each of the Defendants, Plaintiff, 

15 Cheyenne Nalder, sustained the grievous and serious personal injuries and damages as hereinafter 

16 more particularly alleged. 

17 6. At the time of the accident herein complained of, and immediately prior thereto, 

18 Defendant, Gary Lewis, in breaching a duty owed to Plaintiffs, was negligent and careless, inter 

19 alia, in the following palticu lars: 

20 A. In failing to keep Defendant's vehicle under proper control; 

21 B. In operating Defendant's vehicle without due care for the rights ofthe Plaintiff; 

22 C. In failing to keep a proper lookout for plaintiffs 

23 D. The Defendant violated certain Nevada Revised Statutes and Clark County Ordinances, 

24 and the Plaintiff will pray leave of Comt to insert the exact statutes or ordinances at the time of 

25 trial. 

26 7. By reason ofthe premises, and as a direct and proximate result of the aforesaid 

27 negligence and carelessness of Defendants, and each ofthem, Plaintiff, Cheyenne Nalder, sustained 

28 a broken leg and was otherwise injured in and about her neck, back, legs, arms, organs, and 

-2-
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1 systems, and was otherwise injured and caused to suffer great pain of body and mind, and all or 

2 some ofthe same is chronic and may be permanent and disabling, all to her damage in an amount in 

3 excess of$10,000.00 

4 8. By reason of the premises, and as a direct and proximate result of the aforesaid 

5 negligence and carelessness of the Defendants, and each of them, Plaintiff, Cheyenne Nalder, has 

6 been caused to expend monies for medical and miscellaneous expenses as of this time in excess of 

7 $41,851.89, and will in the future be caused to expend additional monies for medical expenses and 

8 miscellaneous expenses incidental thereto, in a sum not yet presently ascertainable, and leave of 

9 Court will be requested to include said additional damages when the same have been fully 

10 determined. 

11 9. Prior to the injuries complained of herein, Plaintiff, Cheyenne Nalder, was an able-

12 bodied female, capable of being gainfully employed and capable of engaging in all other activities 

13 for which Plaintiff was otherwise suited. By reason of the premises, and as a direct and proximate 

14 result of the negligence of the said Defendants, and each of them, Plaintiff, Cheyenne Nalder, was 

15 caused to be disabled and limited and restricted in her occupations and activities, and/or sllffered a 

16 diminution of Plaintiffs earning capacity and future loss of wages, all to her damage in a sum not 

1 7 yet presently asceliainable, the allegations of which Plaintiff prays leave of Court to insert here 

18 when the same shall be fully determined. 

19 10. That James Nalder as guardian ad litem for Plaintiff, Cheyenne Nalder, obtained 

20 judgment against Gary Lewis. 

21 11. That the judgment is to bear interest at the legal rate from October 9, 2007 until paid in 

22 full. 

23 12. That during Cheyenne Nalder's minority which ended on April 4, 2016 all statutes of 

24 limitations were tolled. 

25 13. That during Gary Lewis' absence from the state of Nevada all statutes of limitations 

26 have been tolled and remain tolled. 

27 14. That the only payment made on the judgment was $15,000.00 paid by Lewis's insurer 

28 on February 5,2015. This payment extends any statute of limitation. 

-3-
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1 15. After reaching the age of majority an amended judgment was entered in Cheyenne 

2 Nalder's name. 

3 16. Plaintiff, in the alternative, now brings this action on the judgment to obtain a judgment 

4 against Gary Lewis including the full damages assessed in the original judgment plus interest and 

5 minus the one payment made. 

6 17. In the alternative Plaintiff requests declaratory relief regarding when the statutes of 

7 limitations on the judgments expire. 

8 18. Plaintiffhas been required to retain the law firm of STEPHENS & BYWATER to 

9 prosecute this action, and is entitled to a reasonable attorney's fee. 

10 CLAIM FOR RELIEF; 

11 1. General damages in an amount in excess of$10,000.00; 

12 2. Special damages for medical and miscellaneous expenses in excess of $41 ,851.89, plus 

13 future medical expenses and the miscellaneous expenses incidental thereto in a presently 

14 unascertainable amount; 

15 3. Special damages for loss of wages in an amount not yet ascertained an/or diminution of 

16 Plaintiff's earning capacity, plus possible future loss of earning and/or diminution of Plaintiff's 

17 earning capacity in a presently unascertainable amount; 

18 4. Judgment in the amount of $3,500,000 plus interest through April 3, 2018 of 

19 $2,112,669.52 minus $15,000.00 paid for a total judgment of $5,597,669.52. 

2 a 5. A declaration that the statute of limitations on the judgment is still tolled as a result of 

21 the Defendant's continued absence from the state. 

22 4. Costs of this Sll it; 

23 5. Attorney's fees; and 

24 /1/ 

25 

26 /1/ 

27 

28 /1/ 

-4-

002637

002637

00
26

37
002637



1 6. For such other and fUlther relief as to the Court may seem just and proper in the 

2 premises. 

3 DATED this 3rd day of April, 2018. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEPHENS GOURLEY & BYWATER 

Is David A. Stephens 
David A. Stephens, Esq. 
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attorneys for Plaintiff 
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; , 
FllED ,~~ 

, 
'.r 

'. .·JAN 1· j 2018 

,FOR PUBLICATION \ 

lJNITED'STATES COURT Ol? APPEALS 
FOR TIm NI~GmC{JIT . -;-1 'No: ,lCf3D+-i' : , 

1,lJ,ffiS NAlDER, Guardian. 
.Ad Utero Oll behalf of 
Chcyal1uc Nalder; GARY 
LEWIS, individuaUy, 

Plaifltiff.~-Appellallts. 

v. 

UNITED AUTOMOBlLE 
INsURANCE COMPANY, 

, Defendant-Appe.llee. 

No. 13-17441 

D.C. No. 
2:09-cv-O 1348~RC1-GWF 

ORDER CERTIfYING 
QUESTION TO THE 
NEVADA SUPREME 

CQURT 

Appeal from the United States District Court 
for the District of Nevada 

Robert Clive )onest District Judge, Presiding 

Argued and Silbmitted January 6, -20l6 
San Francisco, CaJifonlla 

Filed December 27,2017 

Before: Diannuid Po O'ScannJain and . 
William A. Fletcher, Circuit Ju~ge.'l.' 

, TWs caSe wuS submitted to II panclr.hat j/l~luded Judge Kf,)zi~~i, 
who receolly rclin;d. 

. , "2 ., 

:;. 

. \ 
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.. ;. 

SLTM1\1ARY" 

Certified Question to Nevada Supreme CouI"t 

The panel certified the following question of law to IDe 
Nevada Suprcr.ne Court 

Undec Nevada law, if a plaintiff has .fib] suit 
,a.gainst an in'sQrer seeking damages based .on 
a se.parate jUdgment against its insured) does 
the insurer's liability expire when tll~ statute 
of limitations on, the judgment, nms, . 
notwithstanding that the-suit was filc{i'within 
the six-year life of the judgment? 

ORnER ' 

Punmant to Rule 5 of the Nevada Rules of Appellate; 
Procedure, we certify to the Nevada Supreme COlllt the 
question onaw set forth in Part II of this 'order., T'lle answer 
to Ihis question may be determj~atlve of the 'c~use l)qruling 
before this com}, and lliere is no eontroIlingprecedent iIi Ihe 
decisions of-the Nevada Supreme Court or the Nevada COurt 
of Appeals. , '. 

Furthcr, proceedings in ihis court' arc stayed peD,piug 
, receipt of an answer to the certified question. ' Submission 

remains will,ruawn pending [urUjer order.' The parties,sball 
notify the Clerk of this court within ()Jle weekafierthc 

~. This snmmaI)' con~titu{c~ no partoftbc ()pini~1l ofthe court It has , 
. been prepared by court stafffoI the,convenience arlltc reader. 

, .' , 

~ ' .. 

1: t,' 

i 

.i 

, ' 

, ","A 

. . ~: 

" 

, . 
, , 

.. l~ , 

, . 

'~ . :. 
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,. 

NALlJiiR V. UNITED AUTO IN~. Co. 

Nevada' Supreme Court accepts or rejects the;) certified 
guestion, and again within Ol)C week, after tlle J~evada 
Supn~me Courtrcndern its opinion. 

I 

Plaintiffsftappellants, James Nalder, guardian ad litem fhr' 
Cheyanne Naldcr, and Gary Lewis will be ihe appellants' 
before the Nevada Suprelne Court, Defendant-appellee, 
United Automobile Insurance Company ("UAIC'l a Florida 
corporation with its principal place of bllslness, in Florida, 
wil~ be the re.spondent. 

. TIle names and addresses of couo5c1 for the parties arc as 
follows: " 

Thomas Christensen, Christensen Law' Offices, LLC, 
1000 South Valley Vicw Boulevard, Las Vegas, Nevada 
89107, and Dennis M. Prince, Eglet Prince, 400 South· 
Seventh Street, Suite 400, Las Vegas, NCV;lda 89101, for 
appeHan1s. 

,'Thomas E. Winner, Susan M. Sherrod and Matthew J. 
DougI,IS, Atkin Wilmer & Sherrod, 11] 7 South Rancho 
Drive, Las Vegas, Nevada 89102, forrespondent. 

u 

The question of law to be answered is; 

Under Nevada law, if a plaintifflFIS flIed 
suit against an illsurer seeking damages based 
on a sepaI~te judgment against jts insUred, 
docs the insurer's Hability expire when the 

" .. 

, .. 

;1 

. , 
";, 

,'S. 
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4 >NALDER V. UNITEDAuroIN-s. Co, 

i,ta111tc of HnlitaUOI)S on Ihe jhdgrnent tun.'), 
no1withstanding tlJat the Sllit was filed 'within 
the six-year life of the judgment? 

lIlt Nevada Supreme Court mayrcphra.<,e the question as 
it dp.ems neces~ary. ' 

m 

A 

This is the sr.cond ordcr in this case certifying a question 
to the Nevada Supreme COtlrt, We recount tile facts 
essentially a" in the first order. 

On July S; 2007, GaryLewis ran over Cheyanne Nalder; 
uwis ha'd taken out an fr.lto insuranc.c policy with UAIC, 
which was renewable On a monthly basis. Before the 
accident, Lewis had received E sta1ement instructing him that 
his renewal payment was due by June 30, 2007. the 
stalement also specified that ',[t]o avoid lapse in -coverage, 
payment must be :::eccived prior to expiration ofyoi1rpolicy." 
The statement listed .hme 30, 2Q07, uS the policy's effective 
date lLl'ld July 31, 2007, as its expiration date, Lewis did not 
pay to rene,;,i his polic), until July] 0, 20U7, two days at11;lrthe 
accident. 

James Naldcr ("Nalder"). Cheyanne's father, made an 
offer to Ui\JC to settle her claim for $15,000, the policy limit 
UAIC rejected the offer, ar[~ing L,c\vis was not covered at 
the time of the accident because be did not renew the poHcy 
by June 30. UAiC never informed Lewis that Natder was 
\villing to settle. 

, ' 

:/ 

002643

002643

00
26

43
002643



NALj)llR V, DNrrED AUTO INS. CO. 5 

Nalder sued I~v"is in Nevada stale court and obtained a ' 
$3.5 million default judgment. Nalder and Lewis then filed 
the mglant Sl~it against DAle in state court, which lJA1C 
removed to federal ':;Ol1rt. Nalder and Lewis alleged breach 
of contract, breach of ibD implied covem'.ut of good f;lith and 
fair dealing, bad :fuitb, fraud, and- breach of section 686A.310 
of the Nevada Revised Statutes. UAle mQved for stitnmary 
judgment on the basis that Lev,·js had no insurance coverage 
on the dat9 of the ;lC(:idcut. Nalder and Lewis argued that 

, Lewis was CQvered on the date of the accident because tile 
renewal notice was ambiguous as to when p~ent had to be 
received to avoid a lapse in J:;overage. and that trusambiguity 
had to be construed in favor of the insured. The district court 
found lh~t the contract could not be rea$onably interpreted in 
fuvor of Nalder and Lewis·s argument and granted smmnary 
judgment in favor ofUAIC. 

We held that summary judgment '.'with respe.cUQ whether 
there was coverage" was improper because the ~'rpJlailltiffs 
Came forward with facts sl1pporting their tenable legal 
position." Nalder v. United Auto. hIS. Co., 500 F. App 'x 70 I, 
7()2 (9th CiT. 2012). But we affirmed "[lJhe portion ofthe 
order granting summary judgment with respect to the 
IN flvada] statutory arguments." ld. 

On remilCld, the disirict court granted parti<ll suttU'nary 
judgment to each party. I'irst, the court found the renewa'l 
statement an;'lhiguous, So it cO):lstmed this amhiguity against
UAle by finding that Lev,i:; was covered on the date of the 
acc.ident. SCC-0Ua, the' court Jbund lhal VAle dill lid apr ill 
bad faith because it had a reasonable basis to dispute 
cove11lf,re, Tbird, the court found that UATe breacbed its duty 
to defend Lewis but awarded no damages "because [Lewis] 
did net incur any TeeS or cost!> in defending the underlying 
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I, 

action" as he took It default judt'l11CIlL The court ordered 
UAJC "10 pay Cheyanne Nslder the p-,!!o1Jli~cyy---±liw.mwil-'tSLO!1!J]lL· .s,G!!ll,arv~ ______________ _ 
Lewls's implied insurance policy at tbe time OfU)e accident." 
NaMer and Lewis appeal. 

B 

Nalder aDd r.i~wis cll.\lm on appeal that they sh~uld have 
been awarded consequential and compensatoD" dam.,ges 
resulting from the Nevada state- court judgmetlt because 
UAlC breached its duty to defend. T.hus, assuming that 
DAlC did not act in had faith but did breach its duty to 
defend Lewis, onc question before us is how to calcnlatelhe 
damages that should be awarded Nalder and Lewis' claim 
they should have been awarded the amolIDt of the default 
judgment ($3.5 million) because, in their view, UAlC's 
failure to defena Lewis was the pruximate cause of the. 
judgtneut against him. The district cowl, however, denied 
damages becauseLewi~ chosenot to defend and fuus incuri:ed 
DO attonieys' fees or costs. Because o.lere was nO dear slate 
law and the district court's opinion in tlus case conflicted 
with anouler deci~i{)n by the u.s. District COUlt for me 

. Djstrict of Nevada on the question of whetber lialjility for 
breach ot"1.he duty to defend included dllosses cOj1Ses~elltial 
to an insurer's breach, we certified that question 10 Hle 
NevadaSupremt Comt in an order dated JllIlC I, 2016. In 
(hat order, we also stayed proceeding!> in this court pending 
resoiution of the certified question by the Nevada SlJpreme 
Conn. 

After that certified,queslion lmd been fully briefed befol'e 
the Nevada SUpreme Comi, but before any mling or oral 
arg1lIneJJt, VAle moved tlris conrt fo dismiss the appeal for 
lack of ~landing. UAle argues that the six-year life of the 1~ 

1-
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NALDER V. U.l\1ITED AUTOIN~. CO.' 

, ,-

,. 
,; 
Or'. _ 

't' ,.-

., ~ ~:. ., .:~ 

", 

default judgllle~lt had.run and that the jurlgmcllthadnot been 
__ -'--', _____________ -'r~c:un"_e,'_"!I""cd"";--"s.l.lQ--'-nw)e"--.. f.ldgm(~nj is no longr:r enfimie,"'all..U1!""e ____ '-"'.---'; 

Therefore, U Ale contends} there are no'longer allY dainages " . '. 
above the policy limit that Nalder and ·J:.ewis' cnn se6i~ 
because ihcjudgment that-forms the basis'f(}r those daniages' 
hal: laps~d. For that reason, DAle arguc~ that the is?u~ 011 
appcat is moot because there is no longer any ·b~.$ls to llcck 
damages above the policy limit, which (he distric;t cOl!li 
already a"'arded, 

In a notice filed June 13, 2017, the -Nevada; Supreme 
Court stayed consideration of the question already certified in 
this case until we ruled on the moiion to disrhlss noW pending 
before us. - , 

...... 

:- -"; 

IV I, ',' 

In support Qf its motion to dismiss, UAle argues that 
under Nev, Rev. StaL § 11.190(1)(a), the six-year sla~ute ,of:, 
Iimitalic)11S during which Naldcr eouId enforce. his default 
judgment against Lewis expired 011 AugUst 26,2014, and 
Nalder did not reneW {he j~ldgm.cnt. Therefore. saYli'UAIC, 
ibe defaultjudgme.pt bas lap,sed, and because it is;n.o longer, 
cnforcc21blc; it no longer constitutes an jJijury for ", .. lliGh 
Lewis or Nalder may seek damages from UAle. ' 

In response, Naldcr and L:;wis do not contest: that loe six· 
year period of Lbe statute of limitations has passerl; arid that 
they h.we failed to rune:w the judgmen~ but (h~y argue' thai 
lJAIC IS ,wrong that the is~;us of consequential damages is 
mooted. Fll"st, they maite a procedllral argumcntthat a,lapse 
in we default judgment, if any; may'affect (he amcJt.mt of 
da=nages hut does 11ut affect liabiiit)!t so tne issue ,fs 
inappropriate to address on appeal before the district >CO{l~ , 

, > 

~. " "". 

, ", 

.'~ ,.-

" 

, , 

: ' 

f'.!;,' 

',' 
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8 NAtDER v. UNITED Ami> INS, Co. 

has evaluated the efiect 011 damages. Second, they argue that 
---.-------------wthei~ui~~C IS iiS(M"a1l-&GtiGll-U~~:Hlt_----'----.7 .. ,----~

judgment under the terms ofNe'!. Rev. Stat: § 11.190(1)(a) 
alld that because it was illed within the six~ye8r life ofUm 
judgment it is timely. fu support I)fLbis argumen~. they point 
out that VAle 1l.ff aJreadypaill Qut more tllall$90,OOO in this . 
ca::e, which, they say, acknowledges' the validity oflJle 
underlying judgment and fuat this suit is au enforcement 
action 'upon It. 

Neifuer side can point to Nevada law tlint definitively 
answers the question of whether plaintiffu may still n:co,rer 
conse.quential damages based on the defaultJudgmentwhen 
six years passed during the pendency ofthls suit. Halder·and 
Lewis reach into the'annals of Nevada case law to find an 
opinion observing that at common law "a judgment creditor 
lDay enforce his judgment by the process of, th~ court in 
which he obt;lineu .it, or be may elect to use the judgment. as 
ilIl original caUse of action; and bring suit thereon, and 
prosecute such snit to final Judgment." MmrdlebaflllJ v. 
Gl'egovich, 50 P. 849, 'S51 (Nev. 1897); see. alsol...ewm v. 
Frey. 168 P.3d 712, 715 (Nev. 2007) ("An. action on. a 
judgment or its renewal must be commenced. v"ithin six 
years." (emphasis added)). 11Jey suggest they are doing just 
this, «us[ing]- the judgment, as an original callse ofactlon." to . 
reCQver from HAle. But that precedent does not res91vc 
whctber a suit against an insurer whn was nola party to the 
default judgment is, under Nevada la:w, an "action on" that: 
judgment 

UAle docs DO betier, It aiso'points to Leven forth:;: 
proposition that the Nevada Supreme Comt has strictly 
'cohstrucd the requirements to renew a judgmeut See Liven, 
168 r .3d at-7I9. Be that as it may, Nalder :aild Lewis dQ )Jot 

.' 

., 
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__ ..;:;;}-,-l~.IJ~l1R V. UNITED AUTO JNS. Co, 9 

rely on any laxity in the renewal requirement.,; 'and ,argue: ':' 
________________ .llirxolsU<tc"".'!'-'J/1wi.l-'i,a.3j!-;lJ-I·.a;le.J,jlJlJ,s~t4·ant-suitjsjtscl~I¥-aClion-upon,:tJJ!l1;.'·----'-~---.,--_,._---------

. judgment that obviates auy need ibr renewaL VAle also 
points to NeV', Rev. Stat. § 21.010, which provides that ''!:Pc 
part}' In whose favor judgment is given may, at any tUll!'} 
before the judgment expires, obtain the issuance of a'Wlit of 
execution for its enforcement as prescribed in this chapter. 
The \lInt ceases to be effective \vhen the judgmept expires;" 

, 'rhai provision, however, does not resolve this case because 
Nalder and Lewis are not enforcing a writ of executlon, 
which is a direction to ll.- sheriff to satisfy a judgment. See 
Nev. Rev. Stat. § 21.020. 

Fina~ly. apartfi"om Nalderand lewis's arg11mentthatitis 
mappropliate to address on appeal the effect oftbe statute of 
limitations on the size of damages they may conect, neither 
side l:ql.larely addresses ""hethel" the expiration of 1M 
judgment in fact reduces t~ consequential damages for 
UAlCts breach of the duty to defend. boes the judgment's 
expiration during the r-endency of the suit reduce the 
consequential damages to .zero as UAIC implies, or should 
the damages be calculated based on \vhen the default 
judgment Was suJl enforceable, as it was when the suit was· 
initiated? Neither SlOO provides Neyada law to answer the 
question, nOr 118VO' We discovered it 

v 

It appears lo this court that there is no; c.ontrolling 
precedent of the Ne1/adaSUpT~me C(l\ut or the NeVilda Court 
of Appeals with regard to the iSSlle of Nevada law rajse<i !;Iy 
the motion to dismiss. W (; thus request the Nevada Supremo 
Conn aocept and decide the certified question. "The \vrittcn 
opinion of the [Nevada] Supreme Court s1ating the law 

"< , 

, '-'. 
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10 NALPERV. UmTEDAurolHs; C£), 

governing '{he 911e.sti(lnD certified ... shall be fl;\S judi cal a ~s 
(0 the, parties!> Nev. R. App. P. 501). 

,If the 1'-}evada SlJprem~ CQurt acccflt~ this apditimlaI, 
certified quqslion. it may resolve the two certified questiqf\s 
ill any order it sees fir, beCause Nalder and Lewis must 
prevail 'On botH qpestlons in order to 'recover c~sequeJ1t1ri.1 
damages based oulhe defaultjudgmenHor breach of tho duty 
todef~nd . 

Ttic clerk of this court shall forward a copyo:.fthis ¢rder; 
IJIlder offidul seal, to'the Nevada SuprCl.ne Court, al~ng wi-th 
copies of allbricfs and excerpts ofmcr.lru thal, nave been meil 
\"ith this pt;mrt. 

IT IS SO OlIDERED. 

" 

.,' 

I ' 

, .' 

" 
i 

.. 
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StJPlU~""t'E COVf\T 

Of 
t4f\i.a,oA 

IN 'l'RE SUPREME COURT' OF' 'i'HE S1'ATE OF NEVADA 

JAMES'NALDER, GUARDIAN AD 
UTEM ON BEHALF OF CHEYANN1~ 
NALDER; AND GARY LEWIS; 
INDIVIDUALLY, 
Appellants) 
va. 
UNITED AUTOMOBILE INSURANCE 
COMPANY, 
Respondent. 

No. 70504 

F~lE[) 

FEB 23 2018 

ORD$R ACCEPTING SECOND CER1Yl!1ED QUESTION AplD 
DIRECTING SUPPLEMENTAL BRIEFING 

The United States Ninth Circuit COUlt of Appeals previously 

certified a legal question to this court lJnder NRAP 51 asking us to answer 

. the following question: 

Whether) undel~ Nevada law, the liability of an 
insurer t.hat has breached its duty to defend, but 
has not acted in bad faith, is capped at the polilW 
limit lJlus any costs incurred by the insured in 
mounting a defense1 or is the insurer lia.ble for all 
losses consequential to the insurer's breach? 

Because no clearly controlling Nevada precedent answers that legal 

question and the anSWer could determine part of' the federal case, we 

accepted that certified question and directed the parties to file briefs 

addressing tllat question. After briefing had been completed~ respondent 

United Automob:i1e Insurance Company infomled this court that it had filed 

a motion to dismiss in the federal case, We then stayed our consideration 

of the. certified question because a decision by the Ninth Circuit granting 

the motion to dismiss would render the question before this court advisory. 

002651
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The Ninth Circuit has 'now certified another legal qU,estion to 

this court under NRAP 5. The new question! which is related to the motion 

to dismiss pending in the Ninth Circuit, asks us to answer the following: 

Under Nevada law} if a plaintiff has filed suit 
against all insurer seeking damages based 011 a 
separaJe ju.dgment against its in,<Hlred) does the 

________________ ~~--------~i~n.~$~u~r=e~r~4s~1~)8~b~il~jw~ire wh~ha_~atu~·~------------1-----+_
limitations au the j udgment 'runs) notwithstanding 

Sufflr i.,F.: CUt.tflf 

Dr 

N[','~l~" 

that the suit was filed \,\rjthin the six-year life of the 
judgment? 

That qn.estion is foc'll$ed on the insm:er's liability, but elsewhere in the 

Ninth Circuit' 8 certifica:Lion order; it makes clear that the court is coucer;ued 

\'Ilith whether the plaintiff in this scenario can continue to seek the amount 

of the separate judgment against the insured as consequential damages 

caused by the insurer's breach of the duty to defend its insured when the 

separate judgment Was not renewed as contemplated })y NRS 11,190(1)(a) 

and NRS 17.214 during the pendency of the action against the insurer. 'Va 

therefore choose to accept the Ninth CircuWs invitation to Hrephrase the 

question as [we] deem necessary." Cons1stent with language that appears 

elsewhere in the certification order, we rephrase the question as follows: 

In an action against an insurel' fo1' breach of the 
duty to defend its insured, can the plaintiff 
continue to seek consequential damages in the 
amount of a default judgment obtained against the 
insured when the judgment against the insured 
was not renewed and, the time for doing so expired 
while the action against the insurer was pending? 

As no clearly nonholling Nevada. precedent answers this legal question and 

I the answer may determine the federal caae, we accept this certified question 

: a.s rephrased. See NRAP 5(a); volvo Cars 0/ N. Am.} Inc. u. Riccil 122 Nev. 

I 746, 749-51, 137 P.3d 1161, 1163-64 (2006). 
I 

2 

.\ 
If 
;, 
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Appellants shall have 30 days from the date oftbis order to file 

and serve a supplemental opening brief. Respondent shall have 30 days 

from the date the supplemental opening brief' is served to file and serve a 

supplemental answering brief. Appellants shall then have 20 days from the 

date the supplemental answering brief is served to file and serve any· 

--------I~tal-l~:p~~~ntal~f1w;hall-be-limit,!;;U--t..Y---+---

addressing the second certified question and shall comply \"ith NRAP 28, 

SU'I<F.IJ!! Coltfll 
()F 

N[W!lM 

28.2, 3l(c}; and 32. See NEAP 5(g)(2), To the extent that there are portions 

of the record that have not already been provided to this COllrt and are 

necessary for this court to resolve the second cBl'tified question, the p~rrties 

may submit a joint appendix containing those additional documents. See 

NRAP 5(d). Given the relationship between the two certified questions, we 

lift the stay as to the first certified question. 

It is so ORDERED) 

s. 

j" J . 

.T. 
Hardesty 

lAs the parties have already paid a filing fee when this conrt accepted 
the first certified quest.ion, no additional filing fee will be assessed. at this 
time. . ., 

The Honorable Ron D. Parraguirl"c, Justice; voluntarily recused 
himself fWDl partidpation in t.he decision of tbis matter. 

3 

--:----')r:-.~;:·I~. . -. '~II---~~-:----------~~'cr------
11" ( I ~I . 
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Sl..JPnt:r,,~ CmJfcr" 
or 

N~"'!.uA 

cc: Eglet Prince 
Chl'istenseu Law Offices, LLC 
Atkin Win.ner & Sherrod 
Cole, Scott & Kissane, P.A. 
Lewis Roea Rothgerbel' CIl1')stie LLP/Las Vegas 
Pursiano Barry Bruce Lavelle, LLP 
Laura Anne Foggan 
Mark Andrew Boyle 

.'Itt lew ... Shatp, Ltd. 
Clerk, United States Court of Appeals for the Ninth Circuit 

4 

:11/1 . . , . 
• Ii, I:/' .' 
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1 MTN 
David A. Stephens; Esq. 

2 Nevada Bar No. {)0902 
STEPHENS, GOURLEY & BYW A:{'ER 

3 3636 North Rancho Drive 
Las Vegas, Nevada 89130 

4 Telephone: (702) 656~2355 
Facsimile: (702) 656-2776 

5 Email;dstephens@sgblawfirm.com 
Attorney for Cheyeone NaldCf 

6 
DiSTRICT COIJRf 

CLARK COUNTY, NEVAl}A 

Eloctr.onicalJy Filed~.· . 
312212018 11 :15 AM 
Sievt!f1 D. Grierson 
CLER OF THE COU - .. 

. ,.... .. . ""'" 

7 

8 

9 CHEYEl'·.,ll'\)E NALDER\ 

10 

) 
) 

0/ -h~'f44 \ \ \ 
CASE :.l0.: .. AS49t H 

Plaintiff, 

VS. 

~ 
i 
) 

DEPT NO.: XXIX 

11 

12 

13 
GARY LEWIS, 

~ 

15 

16 

Defendants. J 

EX PARTE MOTION TO AMEND JUl)GMENT IN THE NAME OF 

CHEY~~NNE NALIHLR. I~DIVmUALLV 

1 7 Date: NI A 

18 Time: N/A 

19 NOW COMES Cbeyenne Nalder. by and through her aitorneys at STEPHENS, GOURLEY 

20 & BYWATER and moves 1bis court to enter judgment against Ddendanl, GARY LEVlIS, in her 

21 name as sJle has nOW reachen tbe age of majority. Judgment was entered in the name of the 

22 guardian ad litem, (See Exhibit 1) Pursuant to NItS 11.280 and NRS 11.300, Cheyenne now 

23 moves th:is court to issue (he j11dg-ment in her name alone (Sec Exhibit 2) so that she may pursue 

211 <oollecticn ofthe same, Cheyenne turned 18 on April 4, 2016. 10 ;addition, Defendant Gary Lewis, 

25 has been absent from the State of Nevada since at least Ft~bruar:y 2010. 

26 

27 

28 / ,I ! I 
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1 Therefore, Cheyenne Naldcr hereby moves this court to enter the judgment ill her name of 

2 $3,500,OOO.OO} with irllerest thereon at the legal rale fi'Otll October 9, 2007, until paid in fulL 

:3 Dated this _Lq~ day of March, 2018. 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

171 
18 

21 

22 

23 

24 

25 

26 

27 

28 

STEPHENS GOURLEY & BYWATER 

~ ~ ~ 

offd A. ~tePhC1)$' Esq. 
Nevada Bar No. 00902 
3636 North Ranch{l Drive 
Las Vegas, Nevada 89130 
A.ttorneys for Plaintiff 

~2-

-. 

002657

002657

00
26

57
002657
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2 

3 

4 

6 

7 

& 

9 

10 

II 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

24 

25 

27 

2.8 

JMT 
THOMAS CHruS,TENSEN) ESQ.) 
Nevada Bar #2326 
DA VlD f. S.4JvlPSON, ESQ., 
Nevada Bar #68 i 1 
1000 S, Valley View Blvd. 
Las Vegas, Nevada 89101 
(102) 870~1000 

JAMES NALDER, 
as Guardian Ad Litem for 
CHEYENNENALDE~ a minor. 

Plaintiffs, 

'is. 

GARY LEWIS,,and DOES I 
thr()ugh V, inclusive 

D eff;:ndants. 

1)ISTRJC'LCOURT 
~RKCOlmTY.NEVADA 

) 
) 
) 
) 
) 
} 
) CASE NO: A5491 11 
) DEPT'. NO: VI 
) 
) 
) 
) 

~~--------~~----~), 

JUDGMENT 

fiLED 

1n fitls action the Dcfendunt, GARY LEWIS, having been regularly served with ille 

Surrunons and hrrving failed fo appe.ar und illlSwer the Plaintiffs complaint filed herein, the 
, , 

legal tilDe for answering baving expired, lUlU no answer or demurrer having been filed, the 

Df!faIJ1( of sarrl DMI~nda:nf> GARY LEWIS, in tJ1C premhcs~ having beeD duly ente.red acC'~rdjng 

to law; UPOJl appltcatxon of said PI.\intiff, Judgment is hereby entered against said Defendant as 

follows: 
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rr IS ORDERED THAT PLAINTIFf' HAVE JUDGMEN'!, AG.AINST bEFENDANT in th~ 

sum. of S3,500.00D.QO, which c.onsists of $65,555.37 in medical expenses, and $3,434,444.63 in 
3 

4 
pain, sufferingl and disfigurement" with interest thereon at the legal rate from October 9,2007. 

5 
unti] paid in full, 

6 

i 

8 

.9 DISTRICT JUDGE 

10 

1.1 

12 

(3 
Submitted by; 
CffiUSTENSEN LA W OFHCE.'3, LtC. 

f4 

15 

16 

11 

18 

J9 

20 

21 

22 

2:1 

24 

~ 

26 

27 

28 
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E HIBIT "2" 
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·JM!. 
2 DAVID A STEPHENS~ ESQ. 

Nevada Bar No. 00901 
STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 

4 

.5 Attomeys for PlaintIff 
T; (702) 65642355 
17: (702) 656-2776 
13; dstephens@sbglawfirm.com 

------+--H-I1Ar;,;n""o-=rn;:;;cf!;:;c~)',...,J"'"()r-::::;-rC"e.ysl1ne Naldm' 

8 

9 I 
WI 

11 

12 

/'-'i 

14 

15 

16 

17 

19 

2{ 

22 

24 

25 

27 

DIStRICT COURT 

CLARK CODNl'Y,NKVADA 

CHEYENNE NALDER, 

Plaintiff, 
VS. 

GARYLEWfS. 

Defendant 

CASE NO: A549111 
DEPT. NO: XXIX 

. ATvlENDlt:H JUDGlVIENT 

In this action tile DefeJidant, Gilry Lewis, having been. regularly served with tlle Summons 

and having failed to allP~ar :md answ~r the Plaintiff's complaint. filed herein, the Jee:lllimc for 

answering having expired, and no answer or demurrer having been :filed, the Default of said 

Defendant, GARY LEWrS, in the premises) having been duly entered according to law; U]Jon 

applicatioll of said Plaintiff, Judgment is hereby enfered against said Defen.dant as follows: 

1 
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IT IS ORDERlW THAT PI.AINTrFFHAVE JUDGMENT AGAINST DEFENDAl'l1T in the 
1 

~ 
sum of $3,500,000.00, wldch consists of$65,S55.37 in medical expenses, and $3,434;4444.63 

" 

'-1 II 
5 

in pain, sufferIng, and disilgHl'Cmeut~ with iutcrest thereon at the legal rate from October 9, 

2007} until paitlin fun. 

(1 DATED Ihjs~ __ dayofMarch) 2018. 

8 

9 1 
iD District Judge 

Submitted by: 
STEPHENS GOURLEY &. BY\\rATER 

B 

.1 \1'._ A~ 
lo'i! ~'''jdL",2~ ",~' ~ __ _ 
_ ! DAVID A. STEPHENS, ESQ. 

!j Nevada BarNo. 00902 

It 

IS 

19 

20 

21 

21 

2.3 

24 

2,) 

26 

'27 

18 

f 

i 

STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las. Vegas, Nevada 89130 
Attorneys for Plaintiff 
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EXHIBIT "G" 
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NOE 
David A. Stephens, Esq. 

2 Nevada Bar No. 00902 
Stephens & Bywater . 

3 3636 North Rancho Dove 
Las Vegas, Nevada 89130 

4 Telephone: (702) 6S6~2355 
FacsImile: (702) 656-2776 

5 Email: dsLephens@sgbhn'iflrnl.ccm 
Attorney for Cheyenne Nalder 

6 

Elecfronical!y Filed 
5/1612.0183:37 PM 
Stlwen D. Grierson 

c~~,o OFF T THHE CO,UUf,} .", I I 
(~P.~~ 

7 

8 

9 

DISTRlCT COURT 

CLAIUC COUNTY; NEVAIlA 

10 

11 

12 

CHEYENNE NALDER, 

Plaintiff, 

VS. 

GARY LEWIS 

Dcfendam. 

1 

1 
) 

Case No. 07A549111 

Dept No. XXIX 

13 

14 -------------------------------) 
l5 NOTICE OF E~NTRY OF AMENDED ,rCDGMENT 

16 NOTICE IS HEREBY GIVEN tbat on the 26th day of March, 2018, the Honorable David 

17 M. Jones entered an AMENDED JUDGMENT, \\ihich was thereafter fIled on March 28, 2018, in 

18 the above entitled matter, a copy of which is attached to this Notice. 

19 Dated thi$ /7 day ofMa~f" 2018. 

20 

21 

22 

25 

26 

STEPHENS &. BYWATER 

'\r--),_ \J t ~ ~~ A~', --::.~ '. 
David A. StcpenS)ES4 
Nevada Bar No. 00902 
3636 N0l1h Rancho Drive 
Las Vegas, Nevada 89130 
Attorney for Brittany Wilson 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

1& 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

QillIl[fCATE OF MAiLING 

r hereby certjfy that I am an employee ofthe law office of STEl) HENS & BYWATER, 

Y"1L 
,md {hat on the ", ... day of l'vfay, 20]8, I served a true copy oftbc foregoing NOTICE OF 

ENTRY OF AMl!~NDED JUDGMENT, by depositing the same in a sealed envelope upon 

which first class postage was fully prepaid, and addressed as foHows: 

733 S. MitUlesota Ave. 
Glendora, California 9 [740 

, . '\ 

127iJ1ctls/(2; >J. u __ _ 

.An employee of Stephens & BY-'later 
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JMT 
DAVID A. STEPHENS, ESQ. 
Nevada IJar No. n090l 
STEPHENS GOURLEY & BYWATER 

EhiGtronically Filed 
3128/20163:05 PM 
Stm'u!l 0, GrrBfS:>f) 

GLER ~F THE ~~,,~ 

i[ 3636 Nonh Rancho Dr 
~ II 

I' " I 
Las Vegas, Nevad a 89130 
A ltorJ!eys for Plaintiff 
T: (702) 6.56-2355 
F; (702) 656·2776 
E: dstephclls@sbglawtlml.cOn1 

------------~--I~;UU»~~}~~~~~~~u~c¥r---------------------------------------------------------------

!{ 

I} 

H} 

11 

12 

13 

I~ 

1::1 

Ih 

I; 

1}1 

19 

21i 

21 

,?~ 

23 

24 

'-'1 

2{. 

:!J 

:.:~ 

1 

" j 
j 

1 

[ 
j 

j 
I 

I 

! 
I 

i 

II 
II 
11 
''1 

DISTRICT cOOlrr 

CLARK COUNTYl N.EVADA 

CHEYENNE NAlDER, 

Plaitttiff, 
vg, 

GARY LEWrS, 

Defendant. 

c'-r ,\':;4.::\ \ II 
CA SE NO: ,~9ttt 
DEPT, NO: X)OX 

AMENDED JUDGMENT 

In (hiR action the Defendant, Gary Lewis. having b:;cn regularly served with llie Summons 

and having nlilcd IQ appear and 3.nswer the Plaintiff's complaint filed herein, -;hc legal time for 

answering having expired, and r.o answer or demurrer hllving been fLlcd, rJ)e Default of t>aid 

D~fertdant, GARY LEWIS, in jhc prem:se8, having been duly entered llcc{)rd;lll~ to law; upon 

application of said Plaintiff, Judgment is hereby entered ugains\ s'lid Defendant as follows: 
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:2 

~ 

4 

5 

6 

1 

8 

<) 

10 

11 

12-

13 

14 

IS 

111 

t 7 

19 I 
I 
! 

I 

19 

20 

2 r 

:12 

23 

'l.t ... -.. 

2:' 

26 

17 

2f~ 

JMT 
DAVID A STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BY\VATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 
Attorneys for Plaintiff 
'1'; (702) 656-2355 
F: (702) 656-2776 
E: dstephcns@shglawfiml.com 
Atto1'l1ey {or Cheyenne. Nolder 

CHEYENNE NALDER, 

VB. 

GARY LEWIS, 

DISTRICT COURT 

CLARK COUNTY, NEVAJ)A 

D'1 AI')J-iC:\ II i 
CASE NO: M49-Ht 
DEPT. NO: XXIX 

Defendant: 

AMENDED JUDGl'vIENT 

In this action the Defendant, Gary Lewis. baying been regularly served with the Summons 

and having failed to appear and answer the .Plaintiff's complaint filed herein, the legal tl,ne for 

answering having expired, and no aiJS\vcr or demurrer having been tiled, the Default of said 

DefclldRnt, GARY LEWIS, in the premises, having jeen duly :::ntered ac<:(mling lo law; ",IPOI1 

application of said Plaintiff: Judgment is hereby entered against said Defendant as follows: 

1 
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;1 

5 

7 

i 
In 

11 

i2 

13 

l4 

15 

16 

17 

19 

ll} 

22 

25 

IT IS ORDERED THAT PLAINTIFF HAVE JUDGMENT AGAINST IJEFEN))AWf in Ule .r:?vc.--, 
¥ '5 } \\ '!)\-i > '-1l-\,,\, t,., 

sum of $3,500,000.00, ·which consists (If $65,555,37 in medical expenses; and $3; 43 4}4 41+.-tr.J 

in pain, suffering) and disfigurement, with interest thereon at the legal rate from October 9, ; 

200?? until paid in full. 

DATED this !1./a.- day of Mar(;h, 2018. 

Submitted by: 
STEPHENS GOURLEY & BYVlATER 

h!tlL~ 
DAVID A. STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 
3636 North Rancho Dr 
Las Vegas, Nevada 89130 
Attomeys for Plainliff 

2 
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1 COMP 
Davtd A. Stephens, Esq. 

2 Nevada Bar No, 00902 
STEPHENS, GOURLEY & BYWATER 

3 3636 North Rancho Drive 
Las Vegas, !<cvada 891]0 

tJ Teleph?ne: (702) 656-2~5 
'Facsllntle: (702) 656-27/6 

5 1 Emfli:: ds(ephe\1s@sgblawfJrm,:;~l1l 
Attorney for Cheyenne Naldcr 

6 

I 
7 \ 

s I 

mSTlUCT COURT 

rCLAJU( COUNTY, Nl~VAJ)A 

\ 

9 )cHEYENNE NALDER, 

10 I' . 
Plait~t1ff; 

11 [ 
["5, 

12 
GARY LEWIS and DOES I thrDugh V, 

13 inclusive, 

Dd'tmdants. 

lS 

} 
) 

l 
) 
) 

~ 
) 
) 
) 

COMPLAINT 

Dllie: n/n 
17 l'tlne; n/a 

Department 29 

18 COlvlES NOW the Plaittiff, Ct-:EYENNE NALDER, by and through Piail1tltrs attor:lcy, 

19 Df.. V;D A. STEPHENS, ESQ" cfSTEDHENS & BYV,I,",TER, ;md Hw" cause O('Hl';tiOlt llgatl1:>tthe 

21 Upon inforl11fttion aid belief. Ll1l.1( at the time. oflhc injury lhe Def(~.ld(lllt, GARY 

:2;': LEWlS. was H rr:;sklent 0::' Las Ve~as, Cl?rk County, Nevada, and tlH,! on 01' about DeCCrlibcl' 200S 

23

1 

GARY LE\¥ IS moved out of state and has not been pres~nt 0(' rGsided in the juri.,diction since that 

24 time. 

25 2. That Plaintiff, CHEYENNE'NALDER, was at tlte time of the c;ccident, a resident of 

26 tl-:c County of Clark, State ofNevadil 

3, That the lrue names or capacities, wh~th( .. r individu;'ll, tDTpOl'ate, assoc1aic or 

28 otherwise, ur Defendants namt:·!; its DOES I through \I, inclusive, are unknown to Plaintiff: whQ 
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· .. ~~~--.----.----.-------~~ 

1 therefore sties sa:d Defe.ndnnl by slI{;h ficLitious names. Plaintiff is illlbrmed and believ('.5 and 

2. thereon alleges that 03(;11 of the Delcnd&IHs desigli:!lled herein as DOE is responsible in .some 

3 Ilmm~'Cr fOI" the events and I~al~p,~nings ref~rrf';rllo_an~l G~lISed dnmBges Pi:()~~m8telY. to PI~\intiffas 

4 ,herem alleged, and that Platnlltf will RSK leave oj II\IS Cou)'t to amend thls LOll1nlamt to Insert the 

5 I tru, na~:" and c~paciHes ~r DOES I tj"ougll V, wh,n the n,,"ee owe h"" ",';",.i,,,,,, .nd '0 join 

----------r-~ITCtf1)efel1d,\.nt$ IT1T"T~"1IClmilil-. --------------------------1------

7 4. Upon infol'flmfion ,md beli\~I~ Defendant, Gary Lewis, vias tJ(;! owner and operator of' 

8 a certain 1996 Chevy Picku'J (hereafter referred as "De!f~l1clal'\! veil iele") !\t all times relevant to this 

9 action, 

10 ), On !b3 8lh day oLIt!ly, 2007, Dcftmd:-1nt, Gary Le\ovi~, was operating the Defendant's 

11 vL;hicle on private property located in LiI1c,oin Coumy, Nevada; chat Plaintiff, Cheyenne Nalder, 

12 v,,'as playing on the private pruperty; that Defendant, did carelessly nno negligently operalC 

13 Defendant's vehicle so to strike the PI~lill1iff, Cheycllij[; Naldel', and that as a direct and proximate 

14 result of the aforesaic: negligence: of Defendant, Gary Lewis, and cael) of the Defendants, Plainliff, 

15 Cheyenne Na!del', gustatlled the grievous (ll1d serrous perS0l111t injuries and damflges as hercinaftel' 

15 m:m:~ particularly ;\lleged. 

17 6, At th~ lime. of the accident herein complaitH::u o:~, and immcdi<1icly prior thereto, 

l8 Defendant; Gary Le' .... is, in breachit1g a dJly (jw()~1 to Plainti rrs, was negligent and c-iHcless, inter 

19 nlla, in the) following pal'tlculars: 

20 /\. In f.'1ilil1g 10 kee.p Defendant's vehicle IlIH;el' pl'oper control; 

21 B. In opert1ting De~~lidant's vehicle witliovi; dUE cme for the rights (lUhe Plaintiff; 

2:2 C. In failing IJ) k(of';p,~ proptr loo/.;mH k}r plLintiflc: 

23 D. The Defendant violated cenain Nevada Rev'sed StatUles and Clark County Ordinances, 

24 and the,PlaintiCf wil: pray leave of COUll 10 insert the exact statutes Of Ql'di:)flnCeS at the lime of 

25 trial. 

26 7. By reason uffhe premises, and liS a direct and proximate result of the aforesaid 

2'7 negligence and carelessness of Defendants, and each of lhe.m, P(air.tif~ Cheyenne Naldcr, sustained 

28 a broken leg and Was otherwise injllred in and about he!' neck, back, legs, arms, organs, and 

-2-
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I systems, and \\iaS Othet"Nis~: iniured ~lIld caused l() suffer gre~( pain of bDdy untlill ind, and all Q[' 

2 !'some oftb(~ same is chronit: and may be pel'l1i[1I1el1t and disabling, al! to her damage in all umount in 

3 exccssofSIO,OOO,QO 

s. l3y reason of the premises, ilnd as a direct and pfOxinale result of the aforesaid 

5 jnegligent.e Wid earelessiless Oflhc DeR:ndan(sj Bnd r:nc.h of lhern, Piaintiff, Cheyenne }lakier, hus 

---------fi-jIH'Jeel'\-~~-te_eJtf.letttl-t1">f!~f-m~{~.j.~~Getjan~HI~*!;lffiSGS as of thffi-IJJ~fl-CX(;g~l-f--t-----

'7 $41,851.89, (1nd will in the fu(ur~ be caused to c:-:pcrid additional monies for medical C>:.pCIIS{)~ and 

S miscellllllMlls expet-lses :ilddeJ1la', th.:;rcto, in a sum not yet pre,~entfy ascertainable, and leave of 

9 COLIrt witl be requested to include said additional damages when the snJ1le have been flilly 

10 deiermincd. 

11 9. Prior to th~ injuries ccmplained of herein, PloinUfr, Cheyenne Nalder, \Vas an able~ 

12 bodied female, capable of beil1g gainfully employed and capable of engaging in all otller a{~ti\'i[il~s 

13 fo!' \:lillieh Plaintiff Vias otherwise sUl\ed. By )'eIl5011 of the premiSES, and as a direct and proximate 

14 reslIlt of the negl igence of the said Defend"nts, and each of them, Plainti ff, Cheyenne Nulder, was 

15 callsed to he dlsabled flnd limited aBC restricted [1 her occupations aod activities, anel/o; suffered n 

16 diminution ofPlalntifrs earning ciipncily and rutllre los$ of\vages, all to her daln<ige in a sum I)ot 

17 yet presently asc.el'lainable; {he alk:gallons of\.vh(ch PIHimiffpmys ietwe ofColtrl to insert here 

13 ... ·"hen the same shall be fdly determined. 

191 10. That .lHme::: Nalder 3S guardian ad litem for Plain!i ff, Cheyenne Nalder, obtalJied 
! 

20 !jildgn1:~lIt agl1inst Gill)' Lewis. 

21 I ! !, 'fha! tlie judgment is to bear interest al the 12gBI rate from October 9, 2007 until pE'ld in 

22 I fll;!. 
23 1 ! 2. That dW'lng Cheyence 'I"';aider's minority ·,,.,hi0h enced on April 11, 2016 all !>tatlltcs of 

24 'Iirnhations were tolled. 
I, ' 

2 S 13. That during Gal'Y Lewis' absence Ii'arn t:le Slrlle on'levl1da 11 II statutes oflimitations 

261 have heen tolled <l.ild remain tolled. 

27 (4 Thnt the on ly ')<lymtn': made on the judgment ,<vas $15,000.00 paid by Lewis's insu;'er 

28 on February), 2015. This payment ~xlends any statute orlirnitalion. 

-]-
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1 15. A ftcr reaching the age of illqjol"i,y till amended judgmenl Was e.ntcl'ed in Cheyenne 

2 Naider's name, 

3 16. PI~intiff, 111 lhe E !ternnlivf.!, I:DW brings this action on the jodgmr.nt to obtain a juclgmelH 

4. . ag.<linsL Gary Lewis including the full dni1l<iges assessed in the origlnaljudgment plus interest and 

5 mintls the one payment nmde. 

--------;;-11----+">1--. -+11-t"he-mtermtm~n11t1f(~eqtte:,tt-cleehtt'1rl'()1)t-re-l-ief:.t'eJSlif(111'l'6Nhett-#te-:nt!I;t;:ift,'-61'--1-----

'7 limitations on lhe judgments expire. 

18. Plaintiff has been require.d 10 retail :he iavl firm ofSTE?HENS &, BYWATER to 

9 prosecute this ~lction, and is entitled to a re;'lsonable attorney's iM. 

10 CLAIM FOR RELIEF; 

11 L General da111(1gcs in an amounl in excess of $: O,()OQ,OI); 

12 2. Special damHg,(".5 ''Or medical [lnd miscellaneous exp(!lises in excess of$41 ,85! .89, plus 

13 future medical expenses and the miscellaneous expenses incidental thereto itl a presently 

14 unascertainable amount; 

15 3. Specilll damages ['or 10$S of wages ill an anount not yet a:)certained an/or dimlnwioil (if 

16 . Plaintiff':o earning Cflp"dty, pillS possible future \oss of earning and!o\' dimitiutiol'l ()fPlaimiffs 

13 11, Judgment in lhe. amollnt of$3,5()O,OOO plus intcl"C',stthrough April 3, 2018 of 

19 . $2) 112,669.52 mint!s $1 5,OOO,QO pf1id for n \ot;;11 judgment of $5,597,669.52. 

20 ), A dcelnrBli'')1I tl-a! (he statute o['llillit(ltiol";s I)n lhcjllrlgmcnl 'IS s\;Ulollcd as c. result of 

21 the Defendant '5 c(m(inued nb5ence nom the stale. 

4. Costs' of (his suit; 

5, Altorney's tees; and 

25 

26 III 

27 
I 

28 !/f/ 
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1 6. For sHcil other and fLuther relief as to the: CQurl may seem JUSl illid propel' in lht:: 

2 prem is<~s, 
i 

3 DATED this J'd day of I\pril, 20[ 8. 

4 

5 

. / 

8 : 

I 9, 

1(} 

11 . -I 
121 
13\ 
H( 
15 I 
161 

l 

18 

19 

20 

21 

23 

24 

25 

25 

:>8 

STEPI-ENS GOURLEY &. BY\)Y'ATER 

/s David A. Stephens .. __ ~_~. 
David /\. StephEIiSj Esq . 
Nevada Bar No. 00902 
3636 NortllRnI1cbo Dl'jve 
Las Vegas, Nevada S9!30 
A Ito~'l1eys for Plaintiff 
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EXHIBIT "I" 
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S]'EPI-IE]\fS & B~rWATEI'(, P.(;. 
I ATTORNEYS A'r LA \Y..! I 

David A. Slephellti email: ds!ephcns@;;gblaWlirrn.com Gordon E. By'",ofer email: gb.l·NOiqr@sgb!llvvfirm.com 

July17 j 2018 

--------\\ftkRfG-tt~rAi4-l---------------------------

Thomas E Winnet, Esq. 
Atkin Vlinner & Sherrod 
111 7 S. ROllcho Drive 
Las Vegas, Nevada 89102 

RE: Cheyenne Nolder vs. Gary lewis 

Dear Tom: 

I 0In. enclosing with fbLs leHar a Three Day l'\jotice 10 Plead which I flied in the obove entitled 
maHer. 

I c(Kognlze rhol ymJ hove not appeared in ihis rno~ler, I served Mr. lewis s.orne lin:e ogo ond 
he has never flied on answer. Thus, as a courtesy \0 you, who, I understand 10 be represenling Mr. 
Lewis in refuted cases, I am providing this 1hreo Day Notice 10 YOL) in addition to lv1r. Lewis. 

I appreciate your consideration, 

D!\S:rr.lg 
enclosure 

SincerelYi 

STEPHENS \~ BY\,VATER 

Dovid A. Stephens, Esq. 

3636 N. R.md1f) I)ri\,c/ u's Veg"., Nc" .. d .. 89130 
Tclcpl,oll": (:Z02.) 656-2.355 I Fnc;;i,nile: (702) 656-2776 

\VCh!;itCl \\'''~\',:<.i::h1>wf!rm.cnm 
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1 TDNP (elV) 
David A. Stephens, Esq, 

2 Nevada Bar No. 00902 
STEPHENS GOURLEY & BYWATER 

3 3636 North Rancllo Drive 
Las Vegas, Nevada 89130 

4 Telephone: (702) 656~2355 
Fac!:Hmile: (702) 656-2776 

5 Email: dstephens@sgbl<w.:firm.com 
Attorney for Cheyenne Nalder 

Electro Ilicafly Filed 
7/18/20183:54 PM 
Stovon I). Grierson 
CLER • OF lHE COU!.} 

.' 6,Ai~~ 

6 
--------------~-----------------------in1STRl~COf~~-----------------------4-----~--

CIJARK COlJNrV, Nl!;V ADA 
8 

9 CHEYEN1'-!E NALDER, 

10 
Plaintiff, 

11 
VS. 

12 
GARY LEWIS and DOES I throngh V j 

13 inclusivc, 

14 Defendants. 

15 

) 
) 
) 
) 
) 
) 
) 
) 

~ 
) 
) 

CASE NO.: A~t8-7722L.O-C 

DEPTNO,: XXlX 

THnEE lJAY NOTICE TO PLJ!:Al) 
16 

17 

IS To: Gary Lewis, Defendant 

Date: rJa 
Time: oIa 

19 PLEASE TAKE NOTICE that the Plaintiff intends 1O lake a defuult and defaultjudgmcnt 

20 against you if you have not answered or otherwise fLled a rcsppnse ~)fpleading \vithin lhree (3) days 

21 ofthe date of this notice, 

22 Dated (his J2 day of July 201 g, 

24 

25 

26 

27 

28 

~s~-·-
Nevada Bar No. 00902 
Stephens Gourley ~ By-vater 
3636 N, Rancho Dnve 
Las Vegas, NV 89130 
Attomcy for Plaintiff 

CaSfJ NlIITlb1ir:A-1B·77222£l.-C 
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1 

2 

CERTIFICATE 01l'MAILING 

1 hereby cedify that. service of this THREE DAY NOTICE TO PLEAD was made Ibi' /< 
3 day or July, 2018, by depositing a copy thereofin the U,S, Mail, first class postage prepaid, 

4 addressed to: 

5 Gary Lewis 
73 3 M i unCS(lta A venue 

6 Glendora, CA 91740 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

23 

24 

25 

26 

27 

28 

Thomas E. Winner, Esq. 
Atkin Winiler Shorrod 
1117 S. Rancho Drive 

'1J1i/£/Lf/a~ 
An Employee of 
Stephens Gourley & B)'\:vatcl' 

-2-
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EXHIBIT "J" 

002680

002680

00
26

80
002680



Case 2:09~cv-01348-F~CJ-G\,VF Document 103 Flied 10/3011.3 Page 1 of 1 

lJNITED STATES ])ISTRICT COURT 

DISTRICT OF Nt:vada 

Naldcr CI ill" 

JUDGMENT IN A CIVIL CASI~ 
Flalnlifts, 

v. 
Uni!>::d AmOffiobile In:;unmcc Cl)mpany, Case Number; 2:09-cv-OI:l48-RC1-GWF 

Defendant 

r JUl"y Verdict This action came before the Court for a trial by jUlY, The issues have been tried and the jury ilas 
rendered its verdict 

1;< Decision by Court. This action came to iria! or bearing before the Court. The issues have been tried or heard and a. 
decision has been rendered. 

r Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer 0: judgment has heen filed in this 
case, 

IT IS ORDERED Al~'D ADJUDGBD 

The Court grants summary judgment iii fav(:,r of f": alder and finds thai the insurance renewal statement contained an 
t11nbiguily and. Ihus. Ihe statement is conslnl(~d in f<l'Ior of c:cverage during the time 01 the occident. The Ccurt denies 
summary judgment on Nalder's remaining bEd-faith claims. 

The Court grants 5UnmB(y judgment on all extra-contractual claims andior bad faith claims in fa'Jc)( of De?t;'mdsnl. 
The Court directs Defendant to pay Cheyarme Nalder the policy limits on Gary Lewis's Implied insurance policy at the time 
of the 13m::ideni. 

October 30, 2013 Is! Lance S. Wilwn 
-o:::--;---------... -.~~.--. ~-----.-~ .. -.-
Clr::r~< 

Is! Summer Rivera 

(0)') OCp1,l\)' Ckrl: 
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EXHIBIT "K" 
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CHRISTEI·ISEN LAW 
WWW.jn fUr~lhel pt\~w. C(1fil 

August 13, 2018 

Stephen I-tnoger.s, Esq. VIA Falll (702)384·-1460 
_______ --'-'R""'Q.,...GEBS, M ASTRA NGELO. CARVA LHD-.& .... M ..... I-LI.uG ...... F·I ..... E.u.l.Iu-. ___ ..... F'-'-'lULUa.uiJ; 'img(·ts.@.tnll:mlru.<.l.COlli.------ii---.f--

700 S. third Street 
Las Vegas, Nevada 89101 

Re: Gary Le\Nis 

Dear Stephen: 

I am in receipt of your Jettei' dated Friday, August 10, 1018. I Was disappointed that you 
have chosen to disregard my request that you communicate with me and not directly with 
my cltent. You say you have "been retained to defend M1', Lewis with regard to [\tis. Nalder's 
2Q18 actions." Would you be so kind as to provide me with all cOl/.llnllnications written or -. 
verbal or not{;lS of communications you have h",d with OAle, their attorneys and/G[' 11l1!: 
l..ewis fI'om yon [I fl r!it con tact regarding this mE.tter to the present? 

Please· confirm that UA1C seeks now to honor the insurance contract with l';{r. Lew!s and 
provide a (lGfense for him and pay any judgment that may result? This ts the first indication 
I am aware of where UAIC seeks to defend Ml~ Lewis. I repeat, please do 110t take any 
actions) including refJuesting more time 01' filing anything on behalf Df Mr. LewIs without 
first getting authority from MI: Lewis through me. PJease only communicate through this 
office with Mr. Lewis. If you have already filed something or requested au. extel1sion 
without written authority fl'om Mr: Lewis, he requests that you immediately' reverse that 
action. Plc2sealso only communicate with UA1C tllatatlY attempt by them t{l hire any ather 
aUorneys to t<Jke <Iction Oll behalf of Ml; Lewis must include notlce to those attorneys that 
they must first get Mr. LelA/is' consent through my affke befol'e taking any action includIng 
requesting extensions uf time or filing any pleadings on his behalf. 

Regarding yOUI' statement that Mt LeWis would not be a.ny worse offifyou should lose your 
motions. That is ME COtl,(~Ct. Wf1 agree that the validity of the judgment is unimport<tllt «t 
thIs st.lge of tho claims har.dlillg case. UAIC, hOWeVelj is al'guillg that Mr. Lewi~;' claims 
hrindllng case should be dismissed bcc<1us:;! tl1e)' daim lhe judgment 15 not valid, If you 
interpose an insufficient improper dt:f-?ns~ that delays the illevitBbJe entry of jLldgment 
against M!~ Lewis ilnd the Ninth Circuit dLrnis5(;S tbn ;',ppeal then MI~ LeWis \Allll hav/; a 
judgment against him and no :.:Jaim against UAIC. In additioll r you will cause ~dditionat 
dnmages and CXPC:1SC to both parti~5 for 1;'.'hic:h, ulUmtlteiy, M1: Lewis \vould be responsible. 
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C H R 1ST E: N 5 E N LA W 
'.'i WI'<, 1 oj U r}' II ~ \ II now. CD In 

Could you IJe mistaken about )1{;.ur statement th(lt "the orlglnaJ fUdgmen: expired and 
cannot be revived?'; r '>'vil! as\{ your comment on just one legal concept -- Mr. Lewis' absence 
from the state, 1'hr;re are others hut this olle is sufficient on its own, There are three 
statutes applicable to this narrow issue: NRS 11.190j NRS U.300 and NRS 17.214-, 

MRS 1.1.190 Period5 uf IlmHfltlnn. ". a::liQlts ., may only he CIHiil'ilL:i)c(;d ilS follows: 
1. Witllin 6 years: 

(0) ... fill action llpOIl a jllcigmcl\l or dceret: of 8!lY cuuri of lb~ United Siales, or ()( jll1Y stute Of icrrHury will,ln the 
UnIted States, Or (ile r<:newal thereof, 

MRS 11.31l(J Absence from Slnio 5uspcnds rUilning of stohl/e. If,." aflcr tim cause of lIciiofl sholl h~vc 
accrued Ute p~rsQn (deff!llOullt) depnrts from !he Siale, Ole lima of the absenc-c slttoll nol be purt of the (ime prc5cIibeo 
for the comIi1CI1C~llH'\i\t of the aellon, 

NRS l7.U4 Filing lind GOnlellts of nffilln"!!; l"l!clil'dfng nffidovlt; llotiC() to judllilltllt dc!J{<lrj SlIctt:sslvc 
nflldnvl(s, 

L A judgment creditor or n judumcn( creditQr's successor in interest rouy rel10w !l judgmf!l1t wlliett hns not bcen 
Pllirlby: 

Ca) nUllg an nffidnvll WitJl dlC clerk or the COUl'! WilCf~ Ute jud~mcnt I:,: entered ond docketed, within DO <lays 
before the dnlc tl:cjudgnWIlI expires by limilnlion. 

These statutes make it clear that both an action on the judgmellt or an optlol1a] l"enewal is 
stlll available! tbt'(}ugh today because Mr, Lewis has beel1:n California since late 2008, lfYOll 
h~lve Case law from Nevada Gonb'aty to the dear language of these statutes: please sharG! it 
with me so that 1 may review it ilnd discuss it with tny client. 

Your prompt attention is appreciatt;!u, Mr, t,ewis does not wish you to file any motions until 
aod unless he IS convinceci tl:.at they will benefit Mr: Lewis -~ nat harm him and benefit 
(lAIC. /vir. Lewis would like all your comtr.unlcaticns to go through my O[fltf~, He dOt~S llot 
wish to have you copy him an correspondence with my office. Please do not communicate 
directly with Mr. Lewis. 

Very ~ .. uly yours/ ~ 

L~~ {/ \ 
'TornJ1lY Christensen 
CHRISTENSEN LAW OFFICE, LLC 
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OPPS 
Thomas Christensen, Esq.  
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 
 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 

 
JAMES NALDER,   

Plaintiff, 
 

vs. 
GARY LEWIS and DOES I through V, 

                          inclusive
 

Defendants,  
 
  

 
 
CASE NO: 18-772220 
DEPT. NO: 19 
 
  
 

 
UNITED AUTOMOBILE INSURANCE 
COMPANY,  

                       Intervenor.  

 

GARY LEWIS,  
              Third Party Plaintiff, 

vs. 
UNITED AUTOMOBILE INSURANCE 
COMPANY, RANDALL TINDALL, 
ESQ., and RESNICK & LOUIS, P.C.  
And DOES I through V,  
                       Third Party Defendants.  
 

 

 
OPPOSITION TO UAIC’S MOTION TO CONSOLIDATE AND COUNTERMOTION TO 
SET ASIDE VOID ORDER AND TO STRIKE ALL FILINGS BY INTERVENOR, OR, IN 

THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

,  

1 
Case Number: A-18-772220-C

Electronically Filed
11/27/2018 1:36 PM
Steven D. Grierson
CLERK OF THE COURT
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Third party Plaintiff, Gary Lewis, by and through his counsel, Thomas Christensen, Esq.,             

hereby presents his brief in Opposition to UAIC’s Motion To Consolidate. UAIC purports to              

seek judicial economy, but in fact it is confusing issues and misstating the facts and the law to                  

gain advantage over its insured, Gary Lewis. UAIC’s motion should be denied. This action is               

already to judgment, the action sought to be consolidated is still awaiting an answer from two of                 

the parties. This action is a simple and constitutes a completed judgment amendment, the action               

sought to be consolidated is an insurance claims handling case and a legal malpractice case.               

Third party Plaintiff, Gary Lewis, brings this countermotion for relief from order and to strike all                

filings by intervenor in this case, this course represents judicial economy and is consistent with               

black letter Nevada law.   In the alternative, Gary Lewis moves for summary judgment.  

This opposition and countermotion is made and based upon the papers and pleadings on              

file herein, the Points and Authorities attached hereto and any oral argument that may be               

permitted by the Court.  

CHRISTENSEN LAW OFFICES 

_____________________ 
Thomas Christensen, Esq.  
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 

 
POINTS AND AUTHORITIES 

 
 

I.    OPPOSITION TO UAIC’S MOTION TO CONSOLIDATE  

A.  UAIC’s Motion to Consolidate is not appropriate post judgment and will not result in               
judicial economy. 
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     The Nevada rule concerning consolidation is stated in NRCP 42(a):  

(a) Consolidation. When actions involving a common       
question of law or fact  are pending before the court , it           
may order  a joint hearing or trial  of any or all the            
matters in issue in the actions; it may order  all the           
actions consolidated ; and it may make such orders        
concerning proceedings therein as may tend  to avoid        
unnecessary costs or delay . (Emphasis added.)  

A reading of this applicable rule makes it obvious that it is just as improper to ask for                  

consolidation after judgment is entered as it is to seek intervention after judgment is entered. As                

this Court is aware, an action that has proceeded to judgment cannot be consolidated with a                

recently filed action. One action is over the other action has just begun. There is no overlap of                  

discovery or proof.  There can be no judicial economy.   

FRCP 42 was amended in 2007 for ease of understanding and style. (FRCP 42,               

Commentary (2010)). Based thereon, application of the rule should be the same despite the              

revisions. Because no Nevada decisions have distinguished between the federal and state court             

applications of the rule, the Nevada Supreme Court’s reliance on federal case law when              

interpreting NRCP 42(a) should remain consistent. Indeed, the Nevada Supreme Court has relied             

on federal case law when interpreting NRCP 42(a). See, e.g.,  Mikulich v. Carner , 68 Nev. 161,                

228 P.2d 257, 231 P.2d 603 (1957).  

In Nevada, as in the federal system, consolidation is permitted as a matter of discretion, to avoid                 

unnecessary costs or delays, or as a matter of convenience and economy in administration. NRCP               

42(a); FRCP 42(a);  Mikulich , 68 Nev. 161, 228 P.2d 257, 231 P.2d 603 (1957). The court is given                  

broad discretion to determine when consolidation is proper.  Id. In  Ward v. Sheeline Banking &               
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Trust Co. , 54 Nev. 442, 22 P.2d 358 (1933), the Nevada Supreme Court indicated that where                

consolidation is not a matter of right, the trial court is vested with discretion to grant or refuse                  

consolidation, subject to reversal only in case of abuse of that discretion.  Id . at 452, 22 P.2d at                  

361. 

When determining whether to order consolidation, the trial court should consider if the cases               

are at different stages of pretrial preparation. Even when two actions involve common questions              

of law and fact, consolidation may be improper if only one action is ready for trial and the other                   

is in an early discovery phase.  Prudential Ins. Co. of Am. v. Marine Nat’l Exch. Bank , 55 F.R.D.                  

436 (E.D. Wis. 1972). Not only do the cases herein not involve common questions of law and                 

fact, but it is also certainly the case here where one matter has been to judgment for over six                   

months and the other still awaits an answer from one of the parties. In essence, the court must                  

weigh the time, effort, and expense consolidation would save against any inconvenience, delay, or              

expense that it would cause.  Huene v. United States , 743 F.2d 703, 704 (9th Cir. 1984). Also,                 

consolidation may be improper if it results in aligning parties, like Lewis and UAIC, who have                

conflicting interests,  Dupont v. S. Pac. Co ., 366 F.2d 193, 195-96 (5th Cir. 1966), or if the                 

common issue is not central or material.  Shump v. Balka , 574 F.2d 1341, 1344-45 (10th Cir.                

1978).  

II. MOTION FOR RELIEF FROM ORDER 

A. VOID ORDER ALLOWING INTERVENTION 
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UAIC’s Motion to Intervene in case number A549111 contains no proof of service on its                 

face. This motion should never have been accepted for filing as there is no proof of service.                 

This defective motion can certainly not be the basis for an order allowing intervention. The               

filing of a pleading without serving the pleading amounts to an ex-parte communication with the               

Court and a violation of the due process. This lack of service was brought to the attention of the                   

UAIC attorneys, who refused to correct the error or grant additional time to the parties to                

interpose an opposition. Taking advantage of a lawyer in this way by counsel for UAIC is a                 

violation of NRPC 3.5A and results in any action by the Court being void. Lewis requests the                 

Court relieve him from the resulting order allowing intervention pursuant to NRCP 60 (b). The               

motion not having been served, the order is void. It is appropriate for this Court to grant Lewis                  

relief from this order pursuant to NRCP 60 (b).  

In Gralnick v. Eighth Judicial Dist. Court of Nev. , No. 72048 (Nev. App. Mar. 21, 2017) The                  

court held that intervention and setting aside of a judgment was improper and the court granted                

writ relief, reversing the trial court, because intervention was allowed after judgment, which is              

contrary to NRS 12.130. As the Court noted:  

 
Here, real party in interest Liberty Mutual Insurance Company moved to           
intervene in the underlying action after judgment was entered against real           
party in interest Tessea Munn. Because " NRS 12.130 does not permit           
intervention subsequent to the entry of a final judgment, "  Lopez v .           
Merit Ins .  Co .,  109 Nev. 553, 556 ,  853 P.2d 1266, 1268 (1993) , the district              
court was  required, as a matter of law , to deny the motion to intervene.As              
the district court did not deny the motion to intervene, but instead, granted             
intervention and then improperly set aside the judgment based on Liberty           
Mutual's motion,  see id . at 557,  853 P.2d at 1269  (explaining that, where an              
insurance company was improperly allowed to intervene, it was not a party            
to the lawsuit and, thus, could not move to set aside the judgment), writ              
relief is warranted.  See Smith v .  Eighth Judicial Dist .  Court ,  107 Nev. 674,             
677 ,  818 P.2d 849, 851 (1991) (explaining that whether to consider a writ             
petition is discretionary);  cf .  Int'l Game Tech .,  124 Nev. at 197 ,  179 P.3d at              
558-59 (explaining that writ relief may be warranted to challenge a district            
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court order denying a motion to dismiss if no factual disputes exist and the              
district court was obligated by clear authority to dismiss the action).           
Accordingly, we grant the petition and direct the clerk of the court to             
issue a writ of mandamus directing the district court to vacate its            
orders granting intervention and setting aside the judgment and to          
reinstate the default judgment.    (Emphasis added.)   

 
In addition, UAIC’s motion to intervene should have been denied because UAIC waived its               

right to direct the defense and its right to intervene when it refused to defend Lewis and failed                  

to indemnify him. UAIC claims to have a direct and immediate interest to warrant              

intervention. However the court in  Hinton v. Beck , 176 Cal.App.4th 1378 (Cal. Ct. App.              

2009) held just the opposite: “Grange[the insurance company], having denied coverage and            

having refused to defend the action on behalf of its insured, did not have a direct and                 

immediate interest to warrant intervention in the litigation.” In addition, UAIC’s proposed            

defense is unsupported by Nevada authority and is frivolous. UAIC misstates Nevada’s            

statute of limitations and tolling statutes. UAIC misstates Nevada cases regarding actions on             

a judgment to obtain a new judgment and its relationship to the optional and additional               

process to renew a judgment by affidavit. UAIC’s motion is not supported by authority, is not                

timely, is not brought in good faith and is contrary to law. 

      B. UAIC’S DEFENSE IS FRIVOLOUS 

 UAIC’s claims that “the underlying judgment expired on 2014.” This is not true. This               

statement of fact is not supported by the evidence. This allegation is not supported in the                

motion by  ANY Nevada legal authority. There is no Nevada legal authority to support this               

statement. UAIC knew there was no Nevada legal authority for this argument because they              

had been asked to provide it and failed to provide any Nevada legal authority.  
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In fact, UAIC’s defense is contrary to the “well established” law in Nevada for the past                 

one hundred years.  See  Mandlebaum v. Gregovich , 24 Nev. 154, 161, 50 P. 849, 851 (1897)   

The law is well settled that a judgment creditor may enforce his            
judgment by the process of the court in which he obtained it, or he may elect                
to use the judgment as an original cause of action and bring suit thereon and               
prosecute such suit to final judgment . (Emphasis added.)  

 
The facts in   Mandlebaum  are identical to Nalder’s action on a judgment: 

The averments of the complaint and the undisputed facts are that, at the             
time of the rendition and entry of the judgment in 1882, the appellant was out of                
the state, and continuously remained absent therefrom until March, 1897,          
thereby preserving the judgment and all rights of action of the judgment creditor             
under the same.  Notwithstanding nearly fifteen years had elapsed since the           
entry of the judgment, yet, for the purposes of action, the judgment was not              
barred — for that purpose  the judgment was valid .  Id., (Emphasis added.)           
Mandlebaum at 851. 

 
UAIC then accuses the Court of a mistake that resulted from some improper conduct on                

the part of Lewis’ counsel. This is also not true. The Motion to Amend Judgment had, as its                  

basis, the tolling statutes and the operation of Mandelbaum. (See Exhibit 1). It would have               

been an abuse of discretion for the Court to refuse to sign the Amended Judgment. UAIC has                 

now admitted in pleadings filed before the Nevada Supreme Court that Nalder’s action on a               

judgment is appropriate. (See Exhibit 2, UAIC’s appellate brief, page 11). As will be detailed               

later in this motion, UAIC disregards the effect of all the tolling statutes on the judgment                

statute of limitations without citing any authority and against the weight of Nevada authority              

that the tolling statutes in NRS Chapter 11 apply to the statute of limitations in NRS 11.190.                 

This contention is not a good faith attempt to change the law, but a frivolous and fraudulent                 

attempt to mislead the Court and increase the cost of litigation for all involved.  

UAIC then makes the claim that judgments in Nevada are required to be renewed in six                 

years. This is not what the Nevada statute says. UAIC purposely misstates the statute: NRS               
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17.214 says one “may renew a judgment ... by ... filing an affidavit ... within 90 days before                  

the date the judgment expires by limitation.” The two misstatements: 1. This procedure is              

permissive not mandatory, nor exclusive of an action on a judgment; and 2. The renewal               

statute sends one to NRS chapter 11 with its statutes of limitations and tolling statutes               

regarding the timing of filing an affidavit of renewal if that is the course one wishes to take.  

Then UAIC makes the claim that the amended judgment revived the original judgment.              

UAIC goes on to say that Nalder did not cite any authority for reviving the judgment. While                 

it is true that Nalder did not cite authority for reviving the judgment, it is frivolous for UAIC                  

to argue the need for authority for this imagined need. As has been set forth above, and will                  

be set forth below, the original judgment is valid. It has not expired. It does not need to be                   

revived.  A renewal pursuant to NRS 17.214 would be premature.  

UAIC states “Cheyenne’s Motion proposes that tolling provisions applicable to certain            

causes of action are also applicable to the deadlines to renew judgments.” That is not               

anywhere in Cheyenne’s Motion. It is a factual misstatement. It was made on purpose to               

mislead the Court. UAIC also claims “In short, the Court was not put on notice that it was                  

being asked to ostensibly revive an expired judgment.” This statement is false. Cheyenne             

cited tolling provisions applicable to NRS 11.190 1.(a) actions on judgments to demonstrate             

that the underlying judgment was still valid and could be amended. Nowhere did she ask to                

renew the judgment or revive the judgment.  

UAIC does not request that the Court set aside the amended judgment pursuant to NRCP                

60, but instead states that it wants to “avoid the Amended Judgment” and have declaratory               

relief that the “original Judgment has expired.”  This is well beyond anything provided by              

NRCP 60. All UAIC could possibly ask for is to set aside the amended judgment, which                 
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would leave the original judgment as the operative document. This does not change anything              

other than the caption from the now adult back to her guardian ad litem. Cheyenne is an adult                  

she has the right to have the judgment in her name. It is inappropriate in a motion to set aside                    

a judgment to ask for declaratory relief.   This request is an unsupported and improper claim.  

UAIC claims “NRS 11.190(1)(a) provides that a judgment expires by limitation in six (6)               

years.” What the statute says is “NRS 11.190  Periods of limitation. ... actions .. may             

only be commenced as follows: 1.  Within 6 years: (a) ... an action upon a judgment…”              

Further NRS 11.190 is obviously modified by the many tolling statutes in Chapter 11. To               

claim they do not apply is frivolous. To make the claim without authority is shameful. In                

regard to the validity of the judgment UAIC misstates Nevada law throughout its motion.              

NRS 11.190 is the statute of limitations for many types of actions including an action on a                 

judgment. It’s time calculation is tolled by many statutes in the same section. NRS 11.300               

tolled the 6 year statute of limitations in NRS 11.190 in the case of  Bank of Nevada v.                  

Friedman , 82 Nev. 417, 420 P2d 1 (Nev. 1966) and also in  Mandlebaum v. Gregovich , 24                

Nev. 154, 161, 50 P. 849, 851 (1897) The three applicable here are NRS 11.200 (the time in                  

NRS 11.190 runs from the last transaction or payment), NRS 11.250 (the time in NRS 11.190                

runs from the time the person reaches the age of majority) and NRS 11.300 (the time in NRS                  

11.190 is tolled for any time the defendant is out of the state of Nevada). Nowhere does NRS                  

11.190(1)(a) say “unless renewed under NRS 17.214.” In fact it says within six years “an               

action upon a judgment... OR  the renewal thereof.”  (emphasis added) 

The judgment remains valid even in the absence of an action upon the judgment or renewal 

of the judgment for three reasons.  UAIC made three undisputed payments toward the judgment 

on June 23, 2014; June 25, 2014; and March 5, 2015. Pursuant to “ NRS 11.200 Computation of 
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time.   The time in NRS 11.190 shall be deemed to date from the last transaction ... the limitation 

shall commence from the time the last payment was made.”  Further, when any payment is made, 

“the limitation shall commence from the time the last payment was made.”   Therefore, UAIC’s 

last payment on the judgment extended the expiration of the six-year statute of limitations to 

March 5, 2021.  

Additionally, NRS 11.250 outlines various circumstances that prevent the running of the            

statute of limitations and states, in relevant part: 

If a person entitled to bring an action other than for the recovery of real property be,                 
at the time the cause of action accrued, either: 

1. Within the age of 18 years;  
. . . 
the time of such disability  shall not  be a part of the time limited for the                

commencement of the action (emphasis added). 
 
Cheyenne Nalder was a minor when she obtained the judgment. She turned 18 on April 4, 2016.                 

Therefore, the earliest that the six-year statute of limitations runs is April of 2022. This judgment                

was never recorded and the provisions of NRS 17.214 relating to real property have no               

application here.  

Pursuant to NRS 11.300, the absence of Lewis from the State of Nevada tolls the statute of                 

limitations to enforce a judgment and it remains tolled because of his absence.  See  Bank of                

Nevada v. Friedman , 82 Nev. 417, 421, 420 P.2d 1, 3 (1966) and  Mandlebaum v. Gregovich , 24                 

Nev. 154, 161, 50 P. 849, 851 (1897)  

The averments of the complaint and the undisputed facts are that, at the             
time of the rendition and entry of the judgment in 1882, the appellant was out of                
the state, and continuously remained absent therefrom until March, 1897,          
thereby preserving the judgment and all rights of action of the judgment creditor             
under the same. Notwithstanding nearly fifteen years had elapsed since the entry            
of the judgment, yet, for the purposes of action, the judgment was not barred —               
for that purpose the judgment was valid.  

 

,  

10 

002694

002694

00
26

94
002694



 

UAIC admits that North Dakota is a state with similar renewal methods to Nevada. While               

they are partially correct there is a crucial difference in the renewal statutes between North               

Dakota and Nevada. The language of the renewal statute in North Dakota contains a ten year                

period in the body of the statute. The Nevada renewal statute refers one back to the statute of                  

limitations for judgments. Further, the case cited by UAIC,  F/S Manufacturing v. Kensmoe , 798              

N.W.2d 853 (N.D. 2011) supports the validity of the judgment here.    As that Court notes:  

 
 Of course, it may be easier to renew a judgment by affidavit; but it by no                 

means follows that the old judgment may not be made the basis of a new suit, and                 
many cases arise where it is an advantage to be able to bring suit, instead of                
renewing by affidavit —  the case at bar being an example. It is our conclusion that                
the two remedies are not inconsistent, and that a judgment creditor may either sue              
upon his judgment, or renew it by affidavit ...   Id at 857. 

 

These tolling statutes present a catch-22 for the use of NRS 17.214 and the “strict               

compliance” interpretation given by the Nevada Supreme Court. One of the terms of the statute               

in Nevada is that the renewal needs to brought within 90 days of the expiration of the statute of                   

limitations. If that 90-day period is strictly construed, any renewal attempt pursuant to NRS              

17.214 by Nalder at the present time, or earlier as argued by UAIC, might be premature and                 

therefore may be ineffective because it would not be filed within the 90 day window prior to                 

expiration of the statute of limitations.  

NRS 17.214 was enacted to give an optional, not “mandatory,” statutory procedure in             

addition to the rights already present for an action on the judgment. UAIC claims the plain,                

permissive language of NRS 17.214: “A judgment creditor... may  renew a judgment,” (emphasis            

added)  mandates use of NRS 17.214 as the only way to obtain a new judgment. UAIC cites no                  

authority for this mandated use of NRS 17.214. The legislative history demonstrates that NRS              
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17.214 was adopted to give an easier way for creditors to renew judgments not replace the                

common law action on a judgment to obtain a new judgment. This was to give an option for                  

renewal of judgments that was easier and more certain, not make it a trap for the unwary and cut                   

of rights of injured parties. This is contrary to the clear wording of the statute and the case law                   

in Nevada.  See  Mandlebaum v. Gregovich , 24 Nev. 154, 161, 50 P. 849, 851 (1897)   

The law is well settled that a judgment creditor may enforce his            
judgment by the process of the court in which he obtained it, or he may elect                
to use the judgment as an original cause of action and bring suit thereon and               
prosecute such suit to final judgment .  

 

Where as here, the timing of the expiration is in doubt, the best way to obtain a new                  

judgment is the common law method, which is only supplemented by the statutory renewal              

method, not replaced.  See  Mandlebaum   at 161-162 

In the absence of direct legislation restricting or limiting the 
common law rule of the right of action upon judgments, there are found 
within our statutes provisions from which the court is authorized in 
holding, as a matter of inference, that no change in that rule was intended, 
otherwise some legislative restriction or limitation of the right under the 
common law rule would have been included in the statute other than the 
one barring the action if not commenced within six years after the right 
accrued.  In other words, the legislature gave to the judgment creditor the 
right of action at any time within six years after such right accrued without 
other limitations.  Furthermore, the statutory law preserved that right as 
against the judgment debtor who might be out of the state, by allowing 
such action to be commenced within the time limited after his return to the 
state, which might be, as in this case, long after the right of execution had 
been barred. 

We must therefore hold, that under the common law rule, which           
prevails in this state, that the right of action upon an unsatisfied judgment is              
a matter of course… 

 
This has been the law in Nevada for over a hundred years. It has not been modified by the                   

legislature. UAIC’s Motion in Intervention should be stricken and Intervention not allowed.            

UAIC’s motion for relief from judgment should be stricken or denied, it is untimely and               
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frivolous.  

UAIC continues with the false premise that the only thing Cheyenne Nalder could do was                

renewal under NRS 17.214. UAIC claims that the tolling statutes that apply and extend the               

time to file actions upon a judgment don’t apply to extend the time for renewal under NRS                 

17.214. UAIC makes these claims disregarding the fact that NRS 17.214 does not have a               

specific time period in the body of the statute, but only refers to the expiration pursuant to                 

NRS 11.190. According to UAIC, the expiration of the judgment will be different for actions               

on the judgment than for renewal even though there is not language in either statute providing                

for that different result. Regardless, Cheyenne is seeking to obtain a new judgment by filing a                

separate timely action on the original judgment, a procedure approved by NRS 11.190 and              

the Nevada Supreme Court. See  Mandlebaum v. Gregovich , 24 Nev. 154, 161, 50 P. 849, 851                

(Nev 1897). 

UAIC makes the claim that “The judgment expired on June 3, 2014” UAIC’s logic is --                 

if it wasn’t renewed pursuant to NRS 17.214, it is expired. This circular reasoning is a                

knowing misstatement of the law. The statute of limitations under NRS 11.190 is 6 years it is                 

true, however the numerous tolling statutes apply to and do extend the 6 year period of the                 

judgment expiration. In this case those are NRS 11.200, NRS 11.250(incorrectly cited as             

NRS 11.280 by Nalder) and NRS 11.300. If there was any question about these tolling               

statutes applying to the 6 year period in NRS 11.190 the wording of NRS 11.200 removes all                 

doubt.    “NRS 11.200  Computation of time.   The time in  NRS 11.190  shall be …”  

UAIC argues “the deadline to renew the Judgment was not tolled by any statute or rule.”                 

First UAIC misstates and says that Cheyenne discussed NRS 17.214 in her Ex Parte Motion.               

This is a fabrication, sophistry and disingenuous. Cheyenne discussed the tolling statutes that             
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obviously apply to the statute of limitations for actions on a judgment to demonstrate that the                

judgment she was seeking to put in her name was still valid. The Court agreed and issued the                  

amended judgment. UAIC states the obvious: that NRS 11.190, the limitation statute, does             

not have any tolling provision in it. That is because the tolling statutes NRS 11.200, NRS                

11.250, NRS 11.300 and others apply to toll it. It being tolled necessarily extends the time to                 

renew under NRS 17.214 because the judgment is not yet expired. The limitation statute is               

tolled.  

As stated previously, Nalder incorrectly identified NRS 11.280 as the general disability             

tolling statute when the actual general disability tolling statute applicable in this case is NRS               

11.250. UAIC does not, in candor, bring this to the Court’s attention, but instead wastes               

judicial resources evaluating the effect of NRS 11.280. Then UAIC discusses the effect on              

real property when UAIC knows this judgment was never recorded and does not have any               

application to real property concerns. Nor do any real property concerns change the effect of               

the tolling statutes on the limitation statute as alleged by UAIC without any supporting case               

law.  

UAIC’s final claim is that NRS 11.300 does not apply to NRS 11.190 and by extension                 

NRS 17.214. UAIC supports this novel claim by misquoting the F/S Manufacturing v.             

Kensmoe, 798 N.W.2d 853 (N.D. 2011) case. First, this is a North Dakota case, not Nevada.                

The North Dakota renewal by affidavit statute is  28-20-21 Renewal of judgments by affidavit              

it provides a  specific time set forth in the statute within which to renew , unlike Nevada’s                

statute that provides the time to renew by reference to the expiration of the judgment set forth                 

in NRS 11.190. This means that Nevada’s statute refers back to the the limitations statute               
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NRS 11.190 and all of the applicable tolling statutes. In North Dakota, the renewal statute has                

a specific time set forth in the statute: 

28-20-21. Renewal of judgments by affidavit Any judgment ...         
may be renewed by the affidavit of the judgment creditor ... at any             
time within ninety days preceding the expiration of ten years          
from the first docketing of such judgment. (emphasis added) 
 

This was the basis for the North Dakota ruling and was misquoted in UAIC’s motions. The                

correct quote is “Because the statutory procedure for renewal by affidavit is not a separate               

action to renew the judgment, the  specific time period in N.D.C.C. § 28-20-2 1  cannot be               

tolled under N.D.C.C. § 28-01-32 based on a judgment debtor's absence from the state.”  Id. at                

858. (Emphasis added.) 

Pursuant to NRS 11.300, the absence of Lewis from the State of Nevada tolls the statute of                  

limitations in NRS 11.190. Therefore, when NRS 17.214 does not have a specific time but               

rather refers to the limitations statutes the tolling statutes necessarily apply and the time in               

NRS 11.190 remains tolled because of his absence.  See  Bank of Nevada v. Friedman , 82 Nev.                

417, 421, 420 P.2d 1, 3 (1966). UAIC admits that North Dakota is a state with similar                 

renewal methods to Nevada.  While UAIC is partially correct, the language of the renewal               

statute in North Dakota contains a ten year period in the body of the statute and does not refer                   

back to the limitations chapter and its tolling provision as does Nevada. Further, the case               

cited by UAIC,  F/S Manufacturing v. Kensmoe , 798 N.W.2d 853 (N.D. 2011) makes UAIC’s              

claims even more frivolous.   As that Court notes:  

 Of course, it may be easier to renew a judgment by affidavit; but it               
by no means follows that the old judgment may not be made the basis of a                
new suit, and  many cases arise where it is an advantage to be able to bring                
suit, instead of renewing by affidavit —  the case at bar being an example. It               
is our conclusion that the two remedies are not inconsistent, and that a             
judgment creditor may either sue upon his judgment, or renew it by affidavit             
...   Id.  at 857. 
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UAIC, based on these flawed arguments, and without any supporting authority or additional              

facts, claims that the motion was brought in a reasonable time even though it was filed more                 

than six months after the judgment. UAIC then claims the judgment is void as a result of the                  

Court’s mistake and can therefore be set aside. This is done without any additional authority               

or discussion.  

 
 
III   BACKGROUND LAW ON INSURANCE CLAIMS HANDLING LITIGATION AND 

VERDICTS ABOVE POLICY LIMITS 

A. General Principles of Insurance :  Insurance is a social device for reducing risk. By 

combining a sufficient number of similar or homogeneous exposure units - like homes, lives, or 

cars - losses are predictable, not individually, but collectively. People value their lives, health, and 

property, so they are able to buy insurance to soften the financial impact of losses and accidents. 

Insurance is intended to provide peace of mind and good service and to fulfill financial 

requirements of the varied beneficiaries.  

B. Role of Insurance Companies: Insurance companies receive Certificates of Authority to sell             

policies in states where they are licensed. Insurance is imbued with the concept of public trust,                

presuming that insurers will conduct their activities legally and with a high degree of good faith                

and fair dealing. Insurers are often said to have “special” or “fiduciary-like” duties to insureds,               

and they must accomplish the purposes of the insurance policy, rather than attempting to prevent               

insureds from obtaining the benefits purchased. 

By statute, regulation, commercial practice, and common law requirements, insurers must            

adopt and implement systems, instructions, and guidelines for the prompt investigation and            

settlement of claims. In the broad sense, insurance indemnifies, or makes whole, an insured to               
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soften the financial consequences of an insured event. Sometimes this involves both first-party             

and third-party coverages. When payment for a covered claim is delayed or withheld, the insured               

suffers the very financial consequences insurance is bought to avoid. This is especially true in the                

case of loss of funds, where the insured is relying on the insurer’s best efforts to make insurance                  

payments properly. An adjuster’s job, accordingly, is to facilitate use of the insurance contract by               

addressing and resolving claims following notice of the event. Insurers should ensure their             

practices don’t undercut the public’s confidence in the insurance mechanism. 

C. Claims-Handling Standards: Claims-handling standards are fundamental to delivery of the           

insurance contract promises. Insurance adjusters commonly know and understand these          

principles. Knowing and following the underlying precepts of claims work is crucial to fair claim               

practices. For example, an insurer: 

1. Must treat its insured’s interests with equal regard as it does its own interests, without 

turning the claims handling into an adversarial or competitive process. 

2.  Must assist the insured with the claim to achieve the purpose of the coverage. 

3.  Must disclose all benefits, coverages, and time limits that may apply to the claim. 

4.  Must review and analyze the insured’s submissions. 

5.  Must conduct a full, fair, and prompt investigation of the claim at its own expense, 

keeping the insured on equal footing with disclosure of the facts. 

6.  Must fairly and promptly evaluate and resolve the claim, making payments or defending 

in accordance with applicable law and policy language. 

7.  Must not deny a claim or any part of a claim based upon insufficient information, 

speculation, or biased information. 

8.  Must give a written explanation of any full or partial claim denial, pointing to the facts and 

,  

17 

002701

002701

00
27

01
002701



 

policy provisions supporting the denial. 

9. Must not engage in stonewalling or economic coercion leading to unwanted litigation that              

shows the unreasonableness of the company’s assessments of coverage. 

10.  Must not misrepresent facts or policy provisions or make self-serving coverage 

interpretations that subvert the intent of the coverage. 

11.   Must continue to defend the insured until final resolution.  

12.   Must relieve the insured of a verdict above the policy limits at the earliest opportunity.  

As a minimum standard, Nevada claim handlers should also adhere to state requirements and the               

unfair claim practices standards outlined in NRS 686A.310. 

D. CLAIMS HANDLING LITIGATION 

 In general, there are a few different areas of litigation that involve failure by an insurance                

company to fulfill the promises of this important product. All of these actions, regardless of the                

parties involved, however, are founded in the general principle of contract law that in every               

contract, especially policies of insurance, there is an implied covenant of good faith and fair               

dealing that neither party will do anything which will injure the right of the other to receive the                  

benefits of the agreement.  Comunale v. Traders & General Insurance Company , 50 Cal.2d 654,              

328 P.2d 198, 68 A.L.R.2d 883. If the alleged failure to act in good faith is claimed by a                   

first-party insured or a third-party beneficiary, the standards may vary between the states. Most              

courts have held, however, that an insurance company always fails to act in good faith whenever                

it breaches its duty to settle by failing adequately to consider the interest of the insured. Windt,                 

Allan D.,  1 Insurance Claims & Disputes 5th , Section 5:13 (Updated March, 2009).  
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Within the area of first-party failure to deal in good faith, there are essentially three               

standards which other courts have imposed on liability insurers in determining whether the             

insurer has met its duty to the insured. Those standards involve strict liability, negligence and               

failure to act in good faith.  Shamblin v. Nationwide Mutual Insurance Company , 396 S.E.2d              

766(W.Va. 1990),  citing ,  Schwartz, Statutory Strict Liability for an Insurer's Failure to settle: A              

Balanced Plan for an Unresolved Problem , 1975 Duke L.J. 901;  Annotation, Liability Insurer's             

Negligence for Bad Faith in Conducting Defense as Ground of Liability to Insured , 34 A.L.R.3d               

533 (1970 & Supp. 1989).  

The courts which have applied the strict liability standard have held that an insurer who               

fails to settle within policy limits does so at its own risk, and although its position may not have                   

been entirely groundless, if the denial is  later found to be wrongful , it is liable for the full                  

amount which will compensate the insured for all the detriment caused by the insurer's breach of                

the express and implied obligations of the contract.  Id. , citing,  Crisci v. Security Ins. Co ., 66                

Cal2d 425, 58 Cal.Rptr. 13, 426 P.2d 173 (1967);  Rova Farms Resort, Inc. v. Investors Insurance                

Co. , 65 N.J. 474, 323 A.2d 495 (1974). Many commentators have suggested that the relationship               

of the insurer and the insured when the insurer passes up an opportunity to settle within policy                 

limits and a verdict above the policy limit results should give rise to strict liability on the insurer                  

for the entire verdict.  22 AZSLJ 349.  

The  Crisci Court recognized that the insured's expectation of protection provides a basis             

for imposing strict liability in failure to settle cases because it will always be in the insured's best                  

interest to settle within the policy limits when there is any danger, however slight, of a judgment                 

above those limits.  Crisci v. Security Insurance Company of New Haven, Conn. 426 P.2d 173, 66                

Cal.2d 425, 58 Cal. Rptr. 13, (1967). And that there is more than a small amount of elementary                  
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justice in a rule that would require that, in this situation, where the insurer's and insured's interests                 

necessarily conflict, the insurer, which may reap the benefits of its determination not to settle,               

should also suffer the detriments of its decision.  Id .  

This standard makes sense, as Chief Justice Neely concurred with the  Shamblin  Court:  

Can you honestly imagine a situation where an insurance company fails to            
settle within the policy limits, the policyholder gets stuck with an excess            
judgment, and this court  does not require the insurance company to           
indemnify the policy holder? That will happen the same day the sun rises             
in the West! As far as I am concerned, even if the insurance company is               
run by angels, archangels, cherubim and seraphim, and the entire heavenly           
host sing of due diligence and reasonable care, I will  never , under any             
circumstances, vote that a policyholder instead of an insurer pays the           
excess judgment when it was possible to settle a case within the coverage             
limits.  

When I buy insurance, I buy protection from untoward events. I do            
not object to an insurance company's vigorous defense of a claim,           
including going to jury trial and exhausting every appeal. Furthermore, as           
a policyholder, I will diligently assist my insurer to vindicate its rights            
and protect its reserves. However, I draw the line when the insurer decides             
that in the process of protecting its reserves, it will play "you bet my              
house." The insurance company can bet as much of its own money as it              
wants, and it can bet its own money at any odds that it wants, but it cannot                 
bet one single penny of my money even when the odds are ten million to               
one in its favor! 
 

Id . at 780.  
 

The California Court has implemented a reasonableness or negligence aspect to its 

standard when it expanded on this rule, giving the following analysis:  

The only permissible consideration in evaluating the reasonableness of the          
settlement offer becomes whether, in light of the victim's injuries and the            
probable liability of the insured, the ultimate judgment is likely to exceed            
the amount of the settlement offer. Such factors as the limits imposed by             
the policy, a desire to reduce the amount of future settlements, or a belief              
that the policy does not provide coverage, should  not  affect a decision as             
to whether the settlement offer is a reasonable one.(Emphasis added.)  
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Johansen v. California State Automobile Association Inter-Insurance Bureau , 15 Cal.3d 9, 123            

Cal.Rptr. 288, 538 P.2d 744, (1975). Moreover, in deciding whether or not to compromise the               

claim, the insurer must conduct itself as though it alone were liable for the entire amount of the                  

judgment.  Id. ,  citing Crisci .  

Other states make no distinction on what standard to apply when dealing with a first-party               

claim as opposed to a third-party claim. Arizona has found no legal distinction between the duty                

or standard of good faith owed by an insurance company when dealing with the different types of                 

claims. Instances of first and third-party failures merely involve different breaches of the same              

overall duty of good faith.  Trus Joist Corp. v. Safeco Ins. Co. of America , 735 P.2d 125 (1986).                  

They have also made clear that the tort of failure to act in good faith does not rise to the level of a                       

traditional tort in the sense that the insurer must know with substantial certainty that its actions                

will bring particular harm to the insured.  Id., citing Restatement (Second) of Torts Section 8A,               

comment B (1956).  

Most states apply this sort of standard when evaluating first-party rights against insurance             

companies. Utah has implemented a reasonableness standard wherein it determined that actions            

against insurance carriers for failure to resolve a claim in a commercially reasonable manner              

center on the question of whether the insurance carrier acted reasonably.  Campbell v. State Farm,               

840 P.2d 130 (Utah App. 1992). In Campbell, State Farm paid the entire verdict against the                

insured above the policy limits. State Farm was still liable for millions of dollars for the delay in                  

paying the verdict above the policy. Under Oregon law, a liability insurer must exercise good               

faith and due care in the settlement and defense of claims on behalf of its insured.  Baton v.                  

Transamerica Insurance Company , 584 F.2d 907 (1978),  citing, Radcliffe v. Franklin National            

Insurance Co.,  208 Or. 1, 298 P.2d 1002 (1956). 
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In Nevada, the question of which standard to apply when a verdict is more than the policy                 

was answered in  Allstate Insurance Co. v. Miller ,  125 Nev. 300 , 212 P.3d 318 (2009). The court                 

held that an insurance company breaches the covenant of good faith and fair dealing if it fails to                  

inform the insured of opportunities to settle and that the duty to defend includes the duty to                 

inform the insured of settlement opportunities and to treat the insured’s interest equal to the               

insurer’s interest. Nevada has long recognized that there is a special relationship between the              

insurer and the insured.  Powers v. USAA, 114 Nev. 690, 962 P.2d 596 (1998),  citing, Ainsworth v.                 

Combined Ins. Co.  104 Nev. 587, 763 P.2d 673 (1988).  

Nevada has also established similar standards that apply in other types of failure to act in                

good faith situations. In  Pemberton v. Farmers Insurance Exchange , 109 Nev. 789, 858 P.2d 380               

(1993), the Nevada Supreme Court established standards to apply when an action is brought              

related to the lack or good faith in the denial of first-party benefits under uninsured or                

underinsured coverage. There, the court noted that numerous appellate court decisions affirm that             

an insurer's failure to deal fairly and in good faith with an insured's UM claim is actionable.  Id.  at                   

794 (citations omitted) The Pemberton Court ultimately held that an insured may institute an              

action for breach of the duty of good faith and fair dealing against his or her own insurer once the                    

insured has established "legal entitlement" and conduct not based on reason and logic by the               

insurer concerning its obligations to the insureds . Id.  at 797. 

Perhaps most instructional in Nevada, however, on the standard to be applied when dealing              

with negative effects resulting from an insurer's failure to settle a claim is  Landow v. Medical Ins.                 

Exchange , 892 F.Supp. 239 (D.Nev. 1995). The Court’s ruling is enlightening because although             

it does not involve a verdict above the policy limit, it does involve a first-party insured bringing a                  

claim for stress and damage to his reputation related to ongoing litigation that could have exposed                
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him to a verdict but was concluded prior to a verdict. The underlying plaintiffs in  Landow sought                 

damages above Landow's policy limit after previously offering to settle for that limit. Landow              

requested that his insurance company pay the limit and accept the plaintiff's offer to end the case,                 

but the insurance company refused and forced litigation. The  Landow Court, following the             

rationale of California courts in above limit verdict situations accepted that, "the litmus test ... is                

whether the insurer, in determining whether to settle a claim, gave as much consideration to the                

welfare of its insured as it gave to its own interests," citing,  Egan v. Mutual of Omaha Ins. Co. , 24                    

Cal.3d. 809, 818, 169 Cal.Rptr. 691, 620 P.2d 141 (1979). Ultimately, the Landow Court decided               

that the insurer has a duty to consider injury to the insured, such as emotional distress and injury                  

to business goodwill that proximately flow from its failure to settle.  Id . at 241. 

IV.  LEWIS’ COUNTERMOTION FOR SUMMARY JUDGMENT IN THE 

ALTERNATIVE 

Pursuant to N.R.C.P. 56, Gary Lewis moves this Honorable Court for summary judgment as               

to liability and the minimum damages, for a finding that UAIC has breached its duty of good faith                  

and fair dealing and is liable for the damages which were proximately caused by UAIC’s breach,                

on the basis that the pleadings and documents on file show there is no genuine issue as to any                   

material of fact and that Gary Lewis is entitled to judgment as a matter of law on this issue. 

A.  Standard for Granting Summary Judgment 

Summary judgment is appropriate when a review of the record in the light most favorable to                 

the nonmoving party reveals no genuine issues of material fact and judgment is warranted as a                

matter of law.  Butler v. Bogdanovich, 101 Nev. 449, 451 (1985). Summary judgment is              

appropriate where the pleadings, depositions, answers to interrogatories, admissions and          
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affidavits on file, show there exists no genuine issue as to any material fact, and the moving party                  

is entitled to judgment as a matter of law. Bird v. Casa Royale , 97 Nev. 67, 624 P.2d 17 (1981);                     

Montgomery v. Ponderosa Construction, Inc. , 101 Nev. 416, 705 P.2d 652 (1985). Additionally,             

"A factual dispute is genuine when the evidence is such that a rational trier of fact could return a                   

verdict for the nonmoving party."  Wood v. Safeway , 121 Nev. 724, 732, 121 P.3d 1026, 1031                

(2005). As such, "The nonmoving party must, by affidavit or otherwise, set forth specific facts               

demonstrating the existence of a genuine issue for trial or have summary judgment entered              

against him."  Id, citing  Bulbman Inc. v. Nevada Bell , 108 Nev. 105, 110, 825 P.2d 588, 591                 

(1992). Finally, N.R.C.P. Rule 56(c) states Summary Judgment "may be rendered on the issue of               

liability alone although there is a genuine issue as to the amount of damages."  

The evidence, even viewed in the light most favorable to UAIC, indicates GARY LEWIS              

is entitled to judgment as a matter of law on the issue of liability. 

B. UAIC IS LIABLE FOR ANY JUDGMENT ENTERED AGAINST LEWIS IN THIS           

ACTION. 

No reasonable interpretation of the facts could be construed by a finder of fact as placing                

liability anywhere but on UAIC for any judgment against Lewis in this case. In order to gain                 

intervention UAIC admitted: “As long as UAIC is obligated to … pay any judgment against               

LEWIS, UAIC’s interests are clearly at stake in this action.” Based on this admission alone,               

Lewis is entitled to judgment against UAIC. It must pay any judgment Nalder obtains against               

Lewis.  

C. UAIC BREACHED THE COVENANT OF GOOD FAITH AND FAIR DEALING. 

After the Ninth Circuit Court ruled against it finding UAIC had breached its duty to               

defend, UAIC paid its policy limit to relieve UAIC of the judgment entered against it, but UAIC                 
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did not attempt to relieve Gary Lewis of the judgment in case no. 07A549111. UAIC, which                

only recently hired Randall Tindall to “defend” Gary Lewis, did nothing to defend Gary Lewis in                

2007, 2008, 2009, 2010, 2011, 2012 and 2013. UAIC also did not defend Gary Lewis or                

immediately attempt to set aside the judgment against him when the federal court found that               

UAIC had breached its duty to defend Gary Lewis in 2013. Then, UAIC did nothing to defend                 

Lewis in 2013, 2014, 2015, 2016 and 2017. In 2018, UAIC claims to be defending Lewis. It is                  

not. UAIC is putting its own interests above those of Mr. Lewis and causing harm in this                

litigation. As a result of both that initial failure and the continuing failures, Mr. Lewis will have a                  

large judgment against him. UAIC waived its right to direct the defense and its right to intervene                 

when it refused to defend Lewis and failed to indemnify him. The court in  Hinton v. Beck , 176                  

Cal. App. 4th 1378 (Cal. Ct. App. 2009) has held: “ Grange [the insurance company], having               

denied coverage and having refused to defend the action on behalf of its insured, did not have a                  

direct and immediate interest to warrant intervention in the litigation.” 

Randall Tindall, Esq. now claims to be representing Gary Lewis based on a right that arises                

from that same policy of insurance. The same policy that UAIC breached in 2007. UAIC has                

already exhausted its policy limits because it paid the full policy amount (after the adverse               

finding from the Court). Although UAIC admits in this action that it will be liable for any                 

judgment entered against Mr. Lewis, it has not paid anything over the $15,000 policy limit it was                 

ordered to pay by the Federal District Court. It has not pursued negotiations to relieve Lewis of                 

the judgment. It has not investigated ways to relieve Lewis of the judgment. These actions are a                 

breach of the duty of good faith and fair dealing. See  Allstate Insurance Co. v. Miller ,  125 Nev.                  

300 , 212 P.3d 318 (2009) 
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Mr. Tindall admits he has  NEVER talked to Mr. Lewis, nor anyone on his behalf prior to                 

filing pleadings on behalf of Mr. Lewis. He attaches to a filed pleading, a copy of a page from                   

the breached insurance policy, but he fails to explain to the Court that UAIC has already breached                 

it. UAIC and Tindall fail to inform the Court that Mr. Lewis requested that if UAIC hired anyone                  

to defend Lewis in this action that UAIC “must include notice to those attorneys that they must                 

first get Mr. Lewis’ consent before taking any action … on his behalf.” By disregarding this                

reasonable request UAIC has breached the duty of good faith and fair dealing. See  Powers v.                

USAA, 114 Nev. 690, 962 P.2d 596 (1998) (USAA disregarded reasonable request by the insured               

and harrassed the insured) UAIC and Randall Tindall have no right to interpose a defense at all                 

in the instant case, much less a frivolous defense that is not in the best interest of Mr. Lewis and                    

is against his wishes. This is UAIC conspiring with Tindall to advance UAIC’s interests, at the                

expense of Lewis. Putting its interests ahead of the insured’s interests is a breach of the covenant                 

of good faith and fair dealing. See  Allstate Insurance Co. v. Miller ,  125 Nev. 300 , 212 P.3d 318                  

(2009) 

UAIC has not yet paid any amount of the judgment, with the exception of the $15,000 it                 

was ordered to pay after Mr. Lewis brought an action against it. UAIC’s intervention in this case                 

is improper and Mr. Tindall’s involvement, under the guise of a long-since breached insurance              

contract, is also improper. On the other hand, if Mr. Tindall and UAIC are allowed to reopen the                  

ministerial amendment that has been entered in case no. 07A549111, these cases would go              

forward and will probably result in an  increased judgment against Mr. Lewis  because of the               

conspiracy and actions taken by Mr. Tindall and UAIC.  

UAIC argued that the issue is before the Nevada Supreme Court. This is also a falsehood.                

The issue before the Nevada Supreme Court is UAIC’s responsibility for the judgment, not Gary               
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Lewis’. UAIC and its co-conspirator in this action, Mr. Tindall, have made false claims to gain                

intervention and then filed fraudulent and frivolous pleadings that increase the cost of litigation.              

In fact, these are only a ruse designed to have the Court distracted from the very simple issue in                   

the case at bar: whether the 2008 judgment is valid.  

It is clear under  Mandelbaum  that the judgment is valid. No contrary case law exists. The                

“defense” by UAIC and/or its co-conspirator, Mr. Tindall, is frivolous and the risk is all Mr.                

Lewis’. He will end up with an even larger judgment and has already incurred attorney fees that,                 

so far, UAIC refuses to pay. Failure to pay for Cumis counsel is a breach of the duty of good                    

faith and fair dealing. See  State Farm Mut. Auto. Ins. Co. v. Hansen , 357 P.3d 338 (Nev. 2015)                  

“ Nevada law requires an insurer to provide independent counsel for its insured when a conflict of                

interest arises between the insurer and the insured.” Lewis brought this action against UAIC so                

that whatever the outcome of Nalder’s 2018 action against Lewis, responsibility will be shifted              

from Mr. Lewis to UAIC. Mr. Lewis’ complaint against UAIC seeks indemnity from UAIC for               

any judgment entered in the Nalder action. In order to gain intervention in this action, UAIC                

admitted: “As long as UAIC is obligated to … pay any judgment against LEWIS, UAIC’s               

interests are clearly at stake in this action.” Lewis is entitled to judgment against UAIC that they                 

must pay any judgment Nalder obtains against Lewis.  

Additionally, UAIC states “Mr. Tom Christensen, Counsel for Plaintiff, who claimed to            

represent Mr. Lewis (through assignment) and refused retained counsel from speaking with Mr.             

Lewis.” Again, this is not factual. Mr. Lewis has requested that contact and communication be               

made through his attorney, Thomas Christensen, who is representing him against UAIC. This is              

because Mr. Lewis understands that Mr. Tindall has a conflict because he represents both Mr.               

Lewis and UAIC and their interests are not aligned. Mr. Lewis has now sued Mr. Tindall once                 
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and UAIC twice. Mr. Lewis has not waived that conflict. The disregarding of the requests by                

the insured for communication through his attorney is yet another new breach of the covenant of                

good faith and fair dealing. See  Powers v. USAA, 114 Nev. 690, 962 P.2d 596 (1998) (USAA                 

disregarded reasonable request by the insured and harrassed the insured) 

Mr. Lewis does not want frivolous pleadings filed on his behalf. (See Exhibit 3, Affidavit               

of Gary Lewis.) Mr. Christensen made this clear in the letter of August 13, 2018, which was                 

attached to the motion but misquoted by UAIC. The letter actually welcomes UAIC to provide a                

basis for the proposed defense. It states, “These statutes make it clear that both an action on the                  

judgment or an optional renewal is still available through today because Mr. Lewis has been in                

California since late 2008. If you have case law from Nevada contrary to the clear language of                 

these statutes please share it with me so that I may review it and discuss it with my client.”                   

UAIC has not provided any Nevada law in response to this request. Nor is there any such case                  

law in their exhaustive and voluminous briefs. That is because the only on point case law in                 

Nevada, for over 100 years running, is  Mandlebaum v. Gregovich , 24 Nev. 154, 161, 50 P. 849,                 

851 (1897). It clearly supports the validity of a judgment when tolling statutes apply:  

The averments of the complaint and the undisputed facts are that, at the             
time of the rendition and entry of the judgment in 1882, the appellant was out of                
the state, and continuously remained absent therefrom until March, 1897,          
thereby preserving the judgment and all rights of action of the judgment creditor             
under the same.  Notwithstanding nearly fifteen years had elapsed since the           
entry of the judgment , yet, for the purposes of action, the judgment was not              
barred — for that purpose  the judgment was valid.  Id.,  Mandlebaum at            
851(emphasis added). 

 

Further the Nevada Supreme Court has held that the tolling statute applies if the defendant is not                 
subject to service of process in the State of Nevada. See  Bank of Nevada v. Friedman , 82 Nev.                  
417, 420 P.2d 1 (Nev. 1966). Also the Nevada Supreme Court in  Los Angeles Airways v. Est. of                  
Hughes , 99 Nev. 166, 168 (Nev. 1983) 
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We recognize that in recent years, the continued viability of the tolling statute             
has been called into question in light of the enactment of statutes making it              
possible to obtain jurisdiction over defendants residing outside this state.          
Indeed, in granting summary judgment the district court expressed the view that            
the enactment of NRS 14.065, the so-called "long-arm" statute, rendered the           
tolling statute virtually inapplicable. Nevertheless, we note that in the number of            
years since the enactment of NRS 14.065 and similar provisions, the legislature            
has not repealed the tolling provision, and we are reluctant to do so by judicial               
declaration.  See Duke University v. Chestnut,  221 S.E.2d 89 5 (N.C.Ct.App.          
1976).   Los Angeles Airways v. Est. of Hughes , 99 Nev. 166, 168 (Nev. 1983) 
 

Rather than comply with these reasonable requests, UAIC conspired with Tindall to file a              

fraudulent pleading, putting its interest above the policyholder, Mr. Lewis. In these pleadings             

UAIC argues that renewal is the only method. Now, UAIC admits in its pleading filed with the                 

Nevada Supreme Court that a “second method is via bringing of an independent action on the                

original judgment…” (See Exhibit 2, UAIC’s appellate brief, page 11). Filing frivolous pleadings             

alleging just the opposite and against the wishes of the insured is improper. This is a new breach                  

of the covenant of good faith and fair dealing.  

UAIC refuses to provide Cumis counsel for Mr. Lewis and makes false allegations against              

Mr. Lewis’ counsel. E. Breen Arntz was retained by Lewis when Mr. Rogers was hired by UAIC.                 

Mr. Lewis asked that UAIC pay Mr. Arntz pursuant to CUMIS. Mr. Tindall was retained after                

Mr. Rogers and Mr. Arntz. Prior to UAIC hiring Tindall, Mr. Lewis asked UAIC that if other                 

counsel was retained, that they contact him through his attorney in his claim against UAIC, Mr.                

Christensen. David Stephens is the only counsel who has represented Cheyenne Nalder in this              

case. He was retained after Cheyenne Nalder reached majority. Mr. Christensen represents            

neither Gary Lewis as a defendant nor Cheyenne Nalder as the plaintiff in the instant case.                

Failure to retain or listen to Cumis counsel is a new breach of the duty of good faith and fair                    

dealing.    See  Powers v. USAA,  114 Nev. 690, 962 P.2d 596 (1998).  
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D. ANY JUDGMENT ENTERED AGAINST LEWIS IS THE MINIMUM DAMAGES. 

Damages for an insurer’s breach of the covenant of good faith and fair dealing are dictated                

by case law. In such cases, by refusing to defend, or effect a settlement, the amount of the                  

judgment is the prescribed measure of harm in the subsequent case against the insurer.  See Besel                

v. Viking Ins. Co. of Wisconsin , 146 Wn.2d 730, 735, 49 P.3d 887, 890 (2002) (holding that courts                  

have “long recognized if an insurer acts in bad faith… an insured can recover from the insurer the                  

amount of a judgment rendered against the insured”);  Bird v. Best Plumbing Group, LLC, 175               

Wn.2d 756, 770, 287 P.3d 551 (2012) (holding that the amount of the judgment “is added to any                  

other damages found by the jury”);  Miller v. Kenny,  180 Wn. App. 772, 782, 801, 325 P.3d 278                  

(2014) (holding that the amount of the “judgment sets a floor, not a ceiling, on the damages a jury                   

may award.” Thus where a plaintiff prevails on his claim for breach of the covenant of good faith                  

and fair dealing the “value of the judgment” is the least amount that should be awarded, and the                  

only remaining question related to damages on Plaintiff’s claims is for the “jury to make a factual                 

determination of [the] insured’s bad faith damages  other than and  in addition to ” the underlying               

judgment.  Miller,  180 Wn. App. at 801 (emphasis in original) This is the law in Nevada.                

Allstate Insurance Co. v. Miller ,  125 Nev. 300 , 212 P.3d 318 (2009)  (underlying judgment              

against insured $703,619.88,verdict against insurer $1,079,784.88)  

CONCLUSION  

UAIC’s motion to consolidate should be denied. UAIC’s intervention order should be            

voided and all filings by UAIC in case no. 07A549111 be stricken. In the alternative, Partial                

summary judgment should issue in favor of Lewis and against UAIC for breach of the covenant                

of good faith and fair dealing, and fraud, with a finding that the minimum damages are the                 
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amount of any judgment entered in this case against Lewis together with attorney fees and costs.                

The only issues left for trial would be  additional compensatory damages and punitive damages.  

CHRISTENSEN LAW OFFICES 

_____________________ 
Thomas Christensen, Esq.  
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 
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No. 1514.
Supreme Court of Nevada

Mandlebaum v. Gregovich

50 P. 849 (Nev. 1897)

Decided October 1st, 1897

The facts sufficiently appear in the opinion.

By the Court, MASSEY, J.:

The respondents instituted this suit against the appel-
lant upon a judgment obtained in the Second Judicial
District of the State of Nevada, on the fifth day of June,
1882, for the sum of $70462, with costs and interest.
From a judgment in favor of the respondents, and an
order denying appellant's motion for a new trial, this
appeal has been taken.

It appears that the respondent, Mandlebaum, com-
menced an action against the appellant in said court
on the 21st day of August, 1881; that on the 5th day
of June, 1882, judgment was entered against the ap-
pellant upon an agreed statement of facts; that at the
time said judgment was entered the appellant was ab-
sent from the State of Nevada, and so continued until
about the 16th day of March, 1897; that after the ren-
dition of said judgment, and some time in 1882, Man-
dlebaum duly sold and assigned to Coffin, one of the
respondents in this action, one-half interest in said
judgment; that this action was commenced within a
few days after the return of the appellant to the state,
and that no part of said judgment has been paid.

Upon these undisputed facts the appellant asks this
court to reverse the judgment of the district court, and
assigns as *158 reasons therefor: First, a misjoinder of

parties plaintiff, and, second, that it is not shown by

the complaint or record that a necessity exists for the
bringing of the action.

Considering the questions in the order stated, we
must hold that Coffin, the respondent, was a proper
party plaintiff to the action. Our civil practice act pro-
vides that every action shall be prosecuted in the name
of the real party in interest, and that all persons having
an interest in the subject matter of the action, and in
obtaining the relief demanded may be joined as plain-
tiffs, except when otherwise provided. (Gen. Stats,
secs. 3026, 3034.)

The exceptions to the statutory rule above cited arise
in actions by executors, administrators, trustees, mar-
ried women, etc., and in such exceptions are specified
in the other sections of the same act. The averment
of the complaint and the undisputed fact are that the
respondent, Coffin, held and owned by assignment a
one-half interest in the judgment, the subject matter
of the action. In the language of the statute he "had an
interest in the subject of the action and in obtaining
the relief demanded," and was therefore properly
joined as a party plaintiff. ( McBeth v. VanSickle, 6 Nev.

134; Ricord v. C. P. R. R. Co., 15 Nev. 167.)

The determination of the second contention of ap-
pellant necessarily involves the consideration of our
statutory provisions relating to the limitation of ac-
tions and to the right of a judgment creditor to the en-
forcement or execution of the judgment. The appel-
lant argues that "If the respondents have the right to
bring this action, they must first show as a condition
precedent for bringing the same, a necessity for so do-
ing. They must show that they cannot by the issuance
of an execution recover the amount of the judgment.

casetext.com/case/mandlebaum-v-gregovich 1 of 4

002718

002718

00
27

18
002718

https://casetext.com/case/mandlebaum-v-gregovich


They must show that they have exhausted their reme-
dy, for, if the appellant had or has property within the
State of Nevada out of which the judgment could be
realized, it was the duty of respondents to have sub-
jected that property to the payment of the debt."

Under the provisions of section 3644 of the General
Statutes, the right of action upon a judgment of any
court of the United States, or of any state or territory
within the United States, is barred unless commenced
within six years *159 after the right of action accrued.

Section 3651 of the same act creates an exception to
the above rule by providing that when a cause of ac-
tion shall accrue against one out of the state, such ac-
tion may be commenced within the time limited by
the act after his return to the state.

The averments of the complaint and the undisputed
facts are that, at the time of the rendition and entry
of the judgment in 1882, the appellant was out of
the state, and continuously remained absent there-
from until March, 1897, thereby preserving the judg-
ment and all rights of action of the judgment creditor
under the same. Notwithstanding nearly fifteen years
had elapsed since the entry of the judgment, yet, for
the purposes of action, the judgment was not barred
— for that purpose the judgment was valid. Such being
the fact, is it necessary, as appellant contends, that the
complaint and record must show that a good cause ex-
ists therefor — that the right of action upon judgments
exists in those cases only where a necessity is shown
therefor?

Counsel have cited in support of this contention the
case of Solen v. V. T. R. R. Co., reported in 15 Nev. 312,

but we do not consider that case as decisive of this
point. That was an action upon a judgment which did
not call for any interest. The judgment creditor had
paid to the clerk of the district court the amount of
the judgment and costs, without interest, in discharge
thereof, and claimed there was no balance due there-
on. The court was divided in its opinion in determin-
ing the case. The opinion was by Justice Hawley and

held that under the rule announced in Hastings v. John-

son, 1 Nev. 617, that when the judgment of the court

was silent as regards the collection of interest, the par-
ty is not entitled to interest. Under this rule the judg-
ment of the lower court was affirmed. Justice Leonard,
in a concurring opinion, stated that while he regard-
ed the rule in Hastings v. Johnson as wrong, it must be

regarded as settled law, and therefore gave his assent
to the affirmance of the judgment. He then proceeds
to discuss at great length the rule for which coun-
sel contend in the case at bar, that the right of ac-
tion upon judgments exists in those cases only where
a necessity is shown therefor, and he concludes that
all actions "upon judgments, except for good cause,
are vexatious, oppressive *160 and useless." Chief Jus-

tice Beatty, in the dissenting opinion, argues that the
rule announced in Hastings v. Johnson, supra, and rean-

nounced by Justice Hawley in the opinion affirming
the judgment of Solen v. V. T. R. R. Co, supra, to the ef-

fect that where a judgment is silent as regards interest,
the judgment creditor is not entitled to any interest,
was wrong, and dissents from the conclusions of Jus-
tice Leonard to the effect that the right of action upon
judgments exists in those cases only where a necessi-
ty is shown therefor. Hence, the only question decided
by the court in the case of Solen v. V. T. R. R. Co. was the

one relating to the right to interest upon judgments
which were silent as to that matter. The question ar-
gued by counsel in the case at bar remains open and
unsettled so far as the decisions of this court are con-
cerned. Under the provisions of our statute in force at
the time of the entry of the judgment against appel-
lant in 1882, it was the right of the respondent Man-
dlebaum at any time within five years after the entry
thereof to have a writ of execution for the enforce-
ment of the same. (Gen. Stats, sec. 3233.)

This section was subsequently amended by extending
the time in which the writ might be issued to six years.
(Stats. 1889, p. 26.)

This statutory rule simply extends the time given un-
der the common law, which limited the right to a year
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and a day after the entry of the judgment, and we are
unable to find any other statutory provision in any
manner limiting or restricting this right. Neither have
we been able to find any statutory provision in any
manner restricting or limiting the right of action up-
on judgments as given by the common law. In the
absence of statutory restrictions of the common law
right of action upon judgments, then the common law
rule must prevail, and the question be determined by
such rule only. The inquiry then is, what right of ac-
tion upon judgments is given by the common law?
We must adopt the view expressed by Chief Justice
Beatty in Solen v. V. T. R. R. Co. and hold that an action

on a judgment would lie as a matter of course at com-
mon law; that while there may be some conflict in the
decisions of this country upon this point, the decided
weight of authority is in support of the rule. As early
as 1858, the Supreme Court of *161 California, in the

case of Ames v. Hoy, so held, and answering the same

line of argument used by counsel for appellant in the
case at bar, say: "The chief argument is that there is
no necessity for a right of action on a judgment, inas-
much as execution can be issued to enforce the judg-
ment already obtained, and no better or higher right
or advantage is given to the subsequent judgment. But
this is not true in fact, as in many cases it may be of
advantage to obtain another judgment in order to save
or prolong the lien; and in this case, the advantage of
having record evidence of the judgment is sufficient-
ly perceptible. The argument that the defendant may
be vexed by repeated judgments on the same cause of
action, is answered by the suggestion that an effectual
remedy to the party against this annoyance is the pay-
ment of the debt." ( Ames v. Hoy, 12 Cal. 11.)

Considering the provisions of our statutes under
which a judgment is made a lien upon the real proper-
ty of the judgment debtor for a term of two years after
the judgment has been docketed, we can well say that
it may be an advantage to obtain another judgment
in order to save or prolong such lien. The Supreme
Court of Indiana, in later cases than the one cited in
the opinion of Chief Justice Beatty, say that the law

is well settled that a judgment creditor may enforce
his judgment by the process of the court in which he
obtained it, or he may elect to use the judgment as
an original cause of action and bring suit thereon and
prosecute such suit to final judgment. ( Hansford et

al. v. Van Auken, Administrator, 79 Ind. 160; Palmer v.

Glover, 73 Ind. 529.)

In the absence of direct legislation restricting or lim-
iting the common law rule of the right of action upon
judgments, there are found within our statutes provi-
sions from which the court is authorized in holding,
as a matter of inference, that no change in that rule
was intended, otherwise some legislative restriction
or limitation of the right under the common law rule
would have been included in the statute other than the
one barring the action if not commenced within six
years after the right accrued. In other words, the legis-
lature gave to the judgment creditor the right of action
at any time within six years after such right accrued
without other limitations.

*162 Furthermore, the statutory law preserved that

right as against the judgment debtor who might be out
of the state, by allowing such action to be commenced
within the time limited after his return to the state,
which might be, as in this case, long after the right of
execution had been barred.

We must therefore hold, that under the common law
rule, which prevails in this state, that the right of
action upon an unsatisfied judgment is a matter of
course, and that it is not necessary to aver in the com-
plaint, or show by the record, that other good cause
exists therefor.

We are also of the opinion that the contention of the
respondents that the complaint and record show that
a good cause does exist for the bringing of the action,
from the facts that the complaint and record disclose,
that at the time the action was commenced the statu-
tory right of execution had been barred by more than
nine years time, while the statute of limitations had
only been running two days. The respondents held a
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judgment, which is the highest evidence of indebted-
ness, without any right to enforce the same, and that
right could be obtained by an action prosecuted to fi-
nal judgment.

The judgment will therefore be affirmed.
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COLE, SCOTT & KISSANE, P.A. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 
CASE NO. 70504 

 
              

 
JAMES NALDER, GUARDIAN AD LITEM ON BEHALF OF CHEYANNE 

NALDER; AND GARY LEWIS, INDIVIDUALLY, 
Appellants, 

 
v. 
 

UNITED AUTOMOBILE INSURANCE COMPANY, 
Respondent. 

              
 
 

RESPONDENT’S SUPPLEMENTAL ANSWERING BRIEF TO SECOND 
CERTIFIED QUESTION 

 
              

 
Ninth Circuit Case No. 13-17441 
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COLE, SCOTT & KISSANE, P.A. 

ARGUMENT 

I. Appellants Can No Longer Continue to Seek Consequential Damages in 
the Amount of the Default Judgment Obtained Against Mr. Lewis for 
UAIC’s Breach of the Duty to Defend Because the Default Judgment 
Expired Due to Appellants’ Failure to Renew the Judgment Pursuant to 
the Terms of NRS 17.214, and Appellants Have Not Otherwise Brought 
an Action on the Default Judgment. 

 
Nevada’s statute of limitations, NRS 11.190(1)(a), provides that “an action 

upon a judgment or decree of any court of the United States, or of any state or 

territory within the United States, or the renewal thereof” must be commenced 

within six years.  Accordingly, there exist only two methods by which the self-

executing expiration of a judgment six years following its issuance may be 

prevented.  One method is renewal of the original judgment by the judgment creditor 

pursuant to the terms of NRS 17.214.  The second method is via the bringing of an 

independent action on the original judgment, which allows a judgment creditor the 

opportunity, “when the limitations period has almost run on the judgment, to obtain 

a new judgment that will start the limitations period anew.”  Salinas v. Ramsey, 234 

So. 3d 569, 571 (Fla. 2018).   

Outside of renewing the original judgment or obtaining a wholly new 

judgment restarting the limitations period, however, a judgment in Nevada 

automatically expires by operation of law six years following its issuance pursuant 

to the terms of NRS 11.190.  Cf. NRS 21.010 (“[T]he party in whose favor judgment 

is given may, at any time before the judgment expires, obtain the issuance of a writ 
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Comes now Cross-claimant/Third-party Plaintiff, GARY LEWIS, first being duly sworn 

deposes and says: 

1. I, Gary Lewis was, at all times relevant to the injury to Cheyenne Nalder, a               

resident of the County of Clark, State of Nevada. I then moved my residence to California in                 

December of 2008 and have had no presence for purposes of service of process in Nevada since                 

that date. 

2. I retained attorney, Thomas Christensen, Esq. to file a Cross-Claim/Third party           

complaint against United Automobile Insurance Co., Randall Tindall, Esq., and Resnick &            

Louis, P.C., for acts and omissions committed by them and each of them, as a result of the                  

finding of coverage on October 30, 2013. 

3. United Automobile Insurance Company, hereinafter referred to as “UAIC”, was          

my insurance company. 

4. Randall Tindall, hereinafter referred to as “Tindall,” is an attorney licensed and            

practicing in the State of Nevada. 

5. Resnick & Louis, P.C. was and is a law firm, which employed Tindall and which                

was and is doing business in the State of Nevada.  

6. I requested that UAIC or any attorneys they hired to defend me in these two state                

court actions communicate through my current attorney in my claim against UAIC in Federal              

Court, Mr. Thomas Christensen.  

7. I ran over Cheyenne Nalder (born April 4, 1998), a nine-year-old girl at the time,               

on July 8, 2007. 

8.   This incident occurred on private property. 

9. I maintained an auto insurance policy with United Auto Insurance Company            

(“UAIC”), which was renewable on a monthly basis. 
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10. Before the subject incident, I received a statement from UAIC instructing me             

that my renewal payment was due by June 30, 2007. 

11. The renewal statement also instructed me that I remit payment prior to the              

expiration of my policy “[t]o avoid lapse in coverage.” 

12.   The statement provided June 30, 2007 as the effective date of the policy. 

13. The statement also provided July 31, 2007 as the expiration date of the policy. 

14. On July 10, 2007, I paid UAIC to renew my auto policy. My policy limit at this                 

time was $15,000.00. 

15. I wanted UAIC to pay these limits to offset the damage I did and to protect me                 

from greater damages.  

16. Following the incident, Cheyenne’s father, James Nalder, extended an offer to           

UAIC to settle Cheyenne’s injury claim for my policy limit of $15,000.00. 

17. UAIC never informed me that Nalder offered to settle Cheyenne’s claim. 

18. UAIC never filed a declaratory relief action. 

19. UAIC rejected Nalder’s offer. 

20. UAIC rejected the offer without doing a proper investigation and claimed that I             

was not covered under my insurance policy and that I did not renew my policy by June 30,                  

2007. 

21. After UAIC rejected Nalder’s offer, James Nalder, on behalf of Cheyenne, filed a             

lawsuit against me in the Nevada state court. 

22. UAIC was notified of the lawsuit but declined to defend me or file a declaratory               

relief action regarding coverage. 

23. I thought UAIC would defend me but they failed to appear and answer the              

complaint. As a result, Nalder obtained a default judgment against me for $3,500,000.00. 
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24. Notice of entry of judgment was filed on August 26, 2008. 

25. On May 22, 2009, Nalder and I filed suit against UAIC alleging breach of              

contract, an action on the judgment, breach of the implied covenant of good faith and fair                

dealing, bad faith, fraud, and violation of NRS 686A.310. 

26. I assigned to Nalder my right to “all funds necessary to satisfy the Judgment.” I               

retained the rest of my claims against UAIC. I left the state of Nevada and located in California                  

in December of 2008. Neither I nor anyone on my behalf has been subject to service of process                  

in Nevada since January 7, 2009. 

27. Once UAIC removed the underlying case to federal district court, UAIC filed a             

motion for summary judgment as to all of my and Nalder’s claims, alleging I did not have                 

insurance coverage on the date of the subject collision. 

28. The federal district court erroneously granted UAIC’s summary judgment motion          

because it determined the insurance contract was not ambiguous as to when I had to make                

payment to avoid a coverage lapse. 

29. Nalder and I appealed to the Ninth Circuit. The Ninth Circuit reversed and             

remanded the matter because I and Nalder had facts to show the renewal statement was               

ambiguous regarding the date when payment was required to avoid a coverage lapse. 

30. On remand, the district court entered judgment in favor of Nalder and me and              

against UAIC on October 30, 2013. The Court concluded the renewal statement was ambiguous              

and therefore, I was covered on the date of the incident because the court construed this                

ambiguity against UAIC. 

31. The district court also determined UAIC breached its duty to defend me, but             

erroneously did not award damages because I did not incur any fees or costs in defense of the                  

Nevada state court action. 
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32. The district court also granted summary judgment in favor of UAIC on my bad              

faith allegations even though there were questions of fact regarding the reasonableness of             

UAIC’s actions and their failure to defend me or communicate offers of settlement to me were                

sufficient to sustain a bad faith claim under Miller v. Allstate. Nalder and I appealed this                

erroneous decision. 

33. At this time I had already suffered damages as a result of the judgment entered               

against me.  

34. I continued to suffer damages as a result of the entry of this judgment that UAIC                

has refused to remedy.  

35. The district court ordered UAIC to pay the policy limit of $15,000.00.  

36. UAIC made three payments on the judgment: on June 23, 2014; on June 25, 2014;               

and on March 5, 2015, but made no effort to defend me or relieve me of the judgment against                   

me. 

37. UAIC knew that  a primary liability insurer's duty to its insured continues from             

the filing of the claim until the duty to defend has been discharged. 

38. UAIC has admitted that their duty to defend has still not been discharged. 

39. UAIC did an unreasonable investigation, did not defend me, did not attempt to             

resolve or relieve me from the judgment against me, did not respond to reasonable opportunities               

to settle and did not communicate opportunities to settle to me. 

40. Our second appeal to the Ninth Circuit, ultimately led to certification of the first              

question to the Nevada Supreme Court, namely, whether an insurer that breaches its duty to               

defend is liable for all foreseeable consequential damages to the breach. 
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41. After the first certified question was fully briefed and pending before the Nevada             

Supreme Court, UAIC embarked on a new strategy putting their interests ahead of mine in order                

to defeat Nalder’s and my claims against UAIC. 

42. UAIC mischaracterized the law and brought new facts into the appeal process that             

had not been part of the underlying case. UAIC brought the false, frivolous and groundless               

claim that neither Nalder nor I had standing to maintain a lawsuit against UAIC without filing a                 

renewal of the judgment pursuant to NRS 17.214. 

43. Even though UAIC knew at this point that it owed a duty to defend me, UAIC did                 

not undertake to investigate the factual basis or the legal grounds or to discuss this with me, nor                  

did it seek declaratory relief on my behalf regarding the statute of limitations on the judgment. 

44. This failure to investigate the factual basis for the validity of the judgment against              

me caused me additional damages. 

45. UAIC, instead, tried to protect themselves and harm me by filing a motion to              

dismiss my and Nalder’s appeal with the Ninth Circuit for lack of standing. 

46. This was not something brought up in the trial court, but only in the appellate               

court for the first time. My understanding is that the Ninth Circuit is not a trial court that takes                   

evidence.  

47. This action could leave me with a valid judgment against me and no cause of               

action against UAIC. 

48. UAIC ignored all of the tolling statutes and presented new evidence into the             

appeal process, arguing Nalder’s underlying $3,500,000.00 judgment against me is not           

enforceable because the six-year statute of limitation to institute an action upon the judgment or               

to renew the judgment pursuant to NRS 11.190(1)(a) expired. 
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49. As a result, UAIC contends Nalder can no longer recover damages above the             

$15,000.00 policy limit for breach of the contractual duty to defend. UAIC admits the Nalder               

judgment was valid at the time the Federal District Court made its erroneous decision regarding               

damages. 

50. The Ninth Circuit concluded the parties failed to identify Nevada law that            

conclusively answers whether a plaintiff can recover consequential damages based on a            

judgment that is over six years old and possibly expired. I must wonder whether the Ninth                

Circuit judges read the  Mandlebaum v. Gregovich , 24 Nev. 154, 50 P. 849, (1897) case.  

51. The Ninth Circuit was also unable to determine whether the possible expiration of             

the judgment reduces the consequential damages to zero or if the damages should be calculated               

from the date when the suit against UAIC was initiated, or when the judgment was entered by                 

the trial court.  

52. Both the suit against UAIC and the judgment against UAIC entered by the trial              

court were done well within even the non-tolled statute of limitations. 

53. Even though Nalder believed the law is clear that UAIC is bound by the              

judgment, regardless of its continued validity against me, and took action in Nevada and              

California to insure and demonstrate the continued validity of the underlying judgment against             

me. Before the actions of UAIC questioning the validity of the judgment, as part of my                

assignment of a portion of my claim against UAIC Nalder’s only efforts to collect the judgment                

had been directed at UAIC and not me. Thus UAIC’s improper investigation and refusal to               

withdraw a fraudulent affidavit caused me and continue to cause me injury and damage.  

54. These Nevada and California state court actions are further harming me and            

Nalder but were undertaken to demonstrate that UAIC has again tried to escape responsibility              
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by making misrepresentations to the Federal and State Courts and putting their interests ahead              

of mine. 

55. Cheyenne Nalder reached the age of majority on April 4, 2016. 

56. Nalder hired David Stephens to obtain a new judgment. First David Stephens            

obtained an amended judgment in Cheyenne’s name as a result of her reaching the age of                

majority. 

57. This was done appropriately by demonstrating to the court that the judgment was             

still within the applicable statute of limitations. I have read the  Mandlebaum v. Gregovich , 24               

Nev. 154, 50 P. 849, (1897) case. It is exactly my situation and it provides: “ The averments of                  

the complaint and the undisputed facts are that, at the time of the rendition and entry of the                  

judgment in 1882, the appellant was out of the state, and continuously remained absent              

therefrom until March, 1897, thereby preserving the judgment and all rights of action of the               

judgment creditor under the same. Notwithstanding nearly fifteen years had elapsed since the             

entry of the judgment, yet, for the purposes of action, the judgment was not barred — for that                  

purpose  the judgment was valid. ”  Id.,  Mandlebaum at 851.  

58. A separate action was then filed with three distinct causes of action pled in the               

alternative. The first, an action on the amended judgment to obtain a new judgment and have                

the total principal and post judgment interest reduced to judgment so that interest would now               

run on the new, larger principal amount. The second alternative action was one for declaratory               

relief as to when a renewal must be filed base on when the statute of limitations, which is                  

subject to tolling provisions, is running on the judgment. The third cause of action was, should                

the court determine that the judgment is invalid, Cheyenne brought the injury claim within the               

applicable statute of limitations for injury claims - 2 years after her majority. 
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59. Nalder also retained California counsel, who filed a judgment in California, which            

has a ten year statute of limitations regarding actions on a judgment. Nalder maintains that all                

of these actions are unnecessary to the questions on appeal regarding UAIC’s liability for the               

judgment; but out of an abundance of caution and to maintain the judgment against me, she                

brought them to demonstrate the actual way this issue should have been litigated in the State                

Court of Nevada, not at the tail end of an appeal by a fraudulent affidavit of counsel for UAIC. 

60. UAIC did not discuss with me any proposed defense, nor did it coordinate it with               

my counsel Thomas Christensen, Esq.  

61. UAIC hired attorney Stephen Rogers, Esq. to represent me, misinforming him of            

the factual and legal basis of the representation. This resulted in a number of improper contacts                

with me. These contacts were made in spite of my requests to discuss any matters related to my                  

claims against UAIC with my attorney handling my action against UAIC Thomas Christensen. 

62. Thomas Christensen explained the nature of the conflict and my concern           

regarding a frivolous defense put forth on my behalf. I fear that if the state court judge is fooled                   

into an improper ruling that then has to be appealed in order to get the correct law applied                  

damage could occur to me during the pendency of the appeal. 

63. Regardless of potential greater damage should the trial court be fooled these            

actions by UAIC and Tindall are causing immediate damages of continued litigation, litigation             

costs and fees and damage to my contractual relationship with Cheyenne Nalder.  

64. UAIC’s strategy of trickery, delay and misrepresentation was designed to benefit           

UAIC but harm me. 

65. In order to evaluate the benefits and burdens to me and the likelihood of success               

of the course of action proposed by UAIC and the defense attorneys hired by UAIC, I asked                 

through my attorney Thomas Christensen that UAIC and their attorneys communicate to            
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Thomas Christensen regarding the proposed course of action and what research supported it. It              

was requested that this communication go through Thomas Christensen’s office because that            

was my desire, in order to receive counsel prior to embarking on a course of action. 

66. My attorney Thomas Christensen informed Stephen Rogers, Esq. that when I felt            

the proposed course by UAIC was not just a frivolous delay and was based on sound legal                 

research and not just the opinion of UAIC’s counsel, that it could be pursued. 

67. Stephen Rogers, Esq. never provided any Nevada law or assurances that UAIC            

will be responsible if their proposed defense fails or documents or communications regarding             

my representation. 

68. Instead, UAIC obtained my confidential client communications and then         

misstated the content of these communications to the Court. That is why I sought Cumis               

counsel. The conflict of having UAIC as a co-client with any attorney representing me is a                

conflict I am unwilling to waive.  This was for UAIC’s benefit and again harmed me. 

69. UAIC, without notice to me or any attorney representing me, then filed two             

motions to intervene, which were both defective in service on the face of the pleadings. 

70. In the motions to intervene, UAIC claimed that they had standing because they             

would be bound by and have to pay any judgment entered against me.  

71. In the motions to intervene, UAIC fraudulently claimed that I refused           

representation by Stephen Rogers. 

72. I was concerned about Steve Rogers representing me but taking direction from            

UAIC who is a defendant in my lawsuit in federal court against them. I therefore hired                

additional CUMIS counsel E. Breen Arntz. I requested Steve Rogers have UAIC pay Mr.              

Arntz because of the conflict in Rogers representing both me and UAIC.  
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73. I am informed that David Stephens, Esq., counsel for Nalder in her 2018 action,              

through diligence, discovered the filings on the court website. He contacted Matthew Douglas,             

Esq., described the lack of service, and asked for additional time to file an opposition.  

74. These actions by UAIC and counsel on its behalf are harmful to me and benefit               

UAIC and not me. 

75. I am informed that David Stephens thereafter filed oppositions and          

hand-delivered courtesy copies to the court. UAIC filed replies. The matter was fully briefed              

before the in chambers “hearing,” but the court granted the motions citing in the minuted order                

that “no opposition was filed.” 

76. I do not understand why the court granted UAIC’s Motion to Intervene after             

judgment since it is contrary to NRS 12.130, which states: Intervention: Right to intervention;              

procedure, determination and costs; exception. 1. Except as otherwise provided in subsection            

2:  (a)  Before the trial  … 

77. These actions by State Actor David Jones ignore my rights to due process and the               

law and constitution of the United States and Nevada. The court does the bidding of UAIC and                 

clothes defense counsel in the color of state law in violation of 42 USCA section 1983. 

78. David Stephens representing Nalder and E. Breen Arntz representing me worked            

out a settlement of the action and signed a stipulation. This stipulation was filed and submitted                

to the court with a judgment prior to the “hearing” on UAIC’s improperly served and groundless                

motions to intervene. 

79. I was completely aware of the settlement entered into by E. Breen Arntz. I              

authorized that action because the defense put forward by UAIC is frivolous. I do not want to                 

incur greater fees and expenses in a battle that I will most likely loose. I also don’t want to                   

create the situation where Nalder will have even greater damages against me than the judgment.               
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From all the information I have gathered from UAIC the judgment against me is valid. I don’t                 

want a frivolous defense that will ultimately fail.  I don’t want to take that risk.  

80. Instead of signing the judgment and ending the litigation as I had requested, the              

court asked for a wet signed stipulation as a method of delaying signing the stipulated judgment. 

81. This request was complied with prior to the September 19, 2018 “hearing” on the              

Motion to Intervene.  The judge, without reason, failed to sign the judgment resolving the case. 

82. Instead, the judge granted the Motion to Intervene, fraudulently claiming, in a            

minute order dated September 26, 2018, that no opposition had been filed.  

83. Randall Tindall, Esq. fraudulently filed unauthorized pleadings on my behalf on           

September 26, 2018 and on September 27, 2018. 

84. UAIC hired Tindall to further its strategy to defeat Nalder and my claims. Tindall              

agreed to the representation despite his knowledge and understanding that this strategy            

amounted to fraud and required him to act against the best interests of his “client” me. 

85. Tindall mischaracterized the law and filed documents designed to mislead the           

Court and benefit UAIC, to the detriment of me.  

86. These three filings by Randall Tindall, Esq. are almost identical to the filings             

proposed by UAIC in their motion to intervene. 

87. I was not consulted and I did not consent to the representation.  

88. I did not authorize the filings by Randall Tindall, Esq. 

89. I and my attorneys, Thomas Christensen, Esq. and E. Breen Arntz, Esq., have             

requested that Tindall withdraw the pleadings filed fraudulently by Tindall. 

90. Tindall has refused to comply and continues to violate ethical rules regarding his             

claimed representation of me. 
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91. I filed a bar complaint against Tindall, but State Actors Daniel Hooge and Phil              

Pattee dismissed the complaint claiming they do not enforce the ethical rules if there is litigation                

pending. This makes no sense to me. Why won’t the bar protect the public from these                

unethical fraudulent practices by Tindall? 

92. With this affidavit I am appealing the dismissal of my bar complaint against             

Randall Tindall.  

93. With this affidavit I am requesting an investigation of Daniel Hooge and Phil              

Pattee regarding the dismissal of my bar complaint.  

94. Following Mr. Tindall’s involvement the court signed an order granting          

intervention while still failing to sign the judgment resolving the case. 

95. I later discovered Judge Jones and Mr. Tindall had a business relationship while             

working together at another insurance company. 

96. Although Judge Jones removed himself from these cases he did not rescind the             

orders he issued after Mr. Tindall’s involvement in the case. These orders are tainted by Mr.                

Tindall’s prior involvement. 

97. UAIC and Tindall, and each of the state actors, by acting in concert, intended to               

accomplish an unlawful objective for the purpose of harming me. 

98. I sustained damage resulting from defendants’ acts in incurring attorney fees,           

litigation costs, loss of claims, delay of claims,  and as more fully set forth below. 

99. UAIC and Tindall acting under color of state law deprived me of rights,             

privileges, and immunities secured by the Constitution or laws of the United States.  

100. I have duly performed all the conditions, provisions and terms of the agreements             

or policies of insurance with UAIC relating to the claim against me, have furnished and               

delivered to UAIC full and complete particulars of said loss and have fully complied with all the                 
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provisions of said policies or agreements relating to the giving of notice as to said loss, and have                  

duly given all other notices required to be given by me under the terms of such policies or                  

agreements. 

101. That I had to sue UAIC in order to get protection under the policy. That UAIC,                

and each of them, after being compelled to pay the policy limit and found to have failed to                  

defend me, now fraudulently claim to be defending me when in fact UAIC is continuing to                

delay investigating and processing the claim; not responding promptly to requests for            

settlement; doing a one-sided investigation, and have compelled me to hire counsel to defend              

myself from Nalder, Tindall and UAIC. All of the above are unfair claims settlement practices               

as defined in N.R.S. 686A.310 and I have been damaged. 

102. That UAIC failed to settle the claim when given the opportunity to do so and then                

compounded that error by making frivolous and fraudulent claims and represented to the court              

that it would be bound by any judgment and is therefore responsible for the full extent of any                  

judgment against me in this action. 

103. UAIC and Tindall’s actions have interfered with the settlement agreement Breen           

Arntz had negotiated with David Stephens and have caused me to be further damaged.  

104. The actions of UAIC and Tindall, and each of them, in this matter have been               

fraudulent, malicious, oppressive and in conscious disregard of my rights. 

105. It seems to me that the above mentioned parties have communicated with each             

other and conspired together to harm me.  

106. During the litigation and investigation of the claim, UAIC, and Tindall,           

threatened, intimidated and harassed me and my counsel. 

107. The investigation conducted by UAIC, and Tindall, was done for the purpose of             

denying coverage and not to objectively investigate the facts. 
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108. UAIC and Tindall, failed to adopt and implement reasonable standards for the            

prompt investigation and processing of claims. 

109. UAIC and Tindall, failed to affirm or deny coverage of the claim within a              

reasonable time after proof of loss requirements were completed and submitted by me. 

110. UAIC and Tindall, failed to effectuate a prompt, fair and equitable settlement of             

the claim after my liability became reasonably clear. 

111. UAIC and Tindall, failed to promptly provide to me a reasonable explanation of             

the basis in the Policy, with respect to the facts of the Nalder claim and the applicable law, for                   

the delay in the claim or for an offer to settle or compromise the claim. 

112. Because of the improper conduct of UAIC and Randall Tindall, I was forced to              

hire an attorney. 

113. I have suffered damages as a result of the delayed investigation, defense and             

payment on the claim. 

114. I have suffered anxiety, worry, mental and emotional distress as a result of the              

conduct of UAIC and Tindall. 

115. The conduct of UAIC and Tindall, was oppressive and malicious and done in             

conscious disregard of my rights. 

116. UAIC and Tindall, breached the contract existing between me and UAIC,           

breached the covenant of good faith and fair dealing, acted unreasonably and with knowledge              

that there was no reasonable basis for their conduct, violated NRS 686A.310 and were negligent               

by their actions set forth above which include but are not limited to: Unreasonable conduct in                

investigating the loss; Unreasonable failure to affirm or deny coverage for the loss;             

Unreasonable delay in making payment on the loss; Failure to make a prompt, fair and equitable                

settlement for the loss; Unreasonably compelling me to retain an attorney before affording             
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coverage or making payment on the loss; Failing to defend me; Fraudulent and frivolous              

litigation tactics; Filing false and fraudulent pleadings; Conspiring with others to file false and              

fraudulent pleadings; 

117. As a proximate result of the aforementioned, I have suffered and will continue to               

suffer in the future damages as a result of the fraudulent litigation tactics and delayed payment                

on the judgment. 

118. As a further proximate result of the aforementioned, I have suffered anxiety,            

worry, mental and emotional distress, and other incidental damages and out of pocket expenses. 

119. As a further proximate result of the aforementioned, I was compelled to retain             

legal counsel to prosecute this claim, and UAIC and Tindall, are liable for attorney’s fees               

reasonably and necessarily incurred in connection therewith. 

120. The conduct of UAIC and Tindall, was oppressive and malicious and done in             

conscious disregard of my rights. 

121. The aforementioned actions of UAIC and Tindall, constitute extreme and          

outrageous conduct and were performed with the intent or reasonable knowledge or reckless             

disregard that such actions would cause severe emotional harm and distress to me. 

122. As a proximate result of the aforementioned intentional infliction of emotional           

distress, I have suffered severe and extreme anxiety, worry, mental and emotional distress, and              

other incidental damages and out of pocket expenses. 

123. As a further proximate result of the aforementioned intentional infliction of           

emotional distress, I was compelled to retain legal counsel to prosecute this claim, and UAIC               

and Tindall, are liable for attorney’s fees reasonably and necessarily incurred in connection             

therewith. 
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OPP 
Thomas Christensen, Esq.  
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
CHEYENNE NALDER, 

  

Plaintiff, 
 

vs. 
GARY LEWIS and DOES I through V, 

                          inclusive
 

Defendants,  
 
  

 
 
CASE NO:A-18-772220-C 
DEPT. NO: XIX 
 
  
 

 
UNITED AUTOMOBILE INSURANCE 
COMPANY,  

                       Intervenor.  

 

GARY LEWIS,  
              Third Party Plaintiff, 

vs. 
UNITED AUTOMOBILE INSURANCE 
COMPANY, RANDALL TINDALL, 
ESQ., and RESNICK & LOUIS, P.C.  
And DOES I through V,  
                       Third Party Defendants.  
 

 

 
OPPOSITION TO UAIC’S MOTION TO DISMISS AND  

COUNTERMOTION FOR SUMMARY JUDGMENT 
 

Defendant, Gary Lewis, by and through his counsel, Thomas Christensen, Esq., hereby            

presents his brief in Opposition to UAIC’s Motion To Dismiss. UAIC brings a motion to dismiss                

plaintiffs entire complaint because the same claims were brought in 2009 but the majority of the                

failures and fraud giving rise to the 2018 claims handling case occurred in the last six months                 
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and continue to occur. Third Party Plaintiff, Gary Lewis, brings this Countermotion for Summary              

Judgment pursuant to NRCP 56.  

This opposition and countermotion are made and based upon the papers and pleadings on              

file herein, the Points and Authorities attached hereto and any oral argument that may be               

permitted by the Court.  

CHRISTENSEN LAW OFFICES 

_____________________ 
Thomas Christensen, Esq.  
Nevada Bar No. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attorney for Third Party Plaintiff 

 
POINTS AND AUTHORITIES 

I.    OPPOSITION TO UAIC’S MOTION  

A.   UAIC’s Motion must be treated as a Motion for Summary Judgment and be Denied. 

UAIC has attached thirteen exhibits to its motion. UAIC misstates how its numerous             

exhibits comply with the exception in Baxter by stating “while Intervenor/Third Party            

Defendant’s Motion to Dismiss does rely on certain documents which were not attached to the               

Complaint, those documents are either incorporated by reference (the Judgment and Amended            

Judgment) or integral to the claim (the Complaint in the 2007 cases).” (See  UAIC’s Motion to                

Dismiss Lewis’ complaint at page 8 lines 24-27.) This is simply not true. Probably the reason it                 

is not true and must be disregarded is that it is a poor adaptation from the Motion to Dismiss that                    

UAIC already filed against Nalder, where UAIC makes the same statement: “While Intervenor’s             

Motion to Dismiss does rely on certain documents which were not attached to the Complaint,               

those documents are either incorporated by reference (the Judgment and Amended Judgment) or             
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integral to the claim (the Complaint in the 2007 case).” (See UAIC’s Motion to Dismiss     

Nalder’s Complaint, at page 7 lines 6-8.) The three documents are not incorporated into Lewis’                

complaint, nor is the Complaint in the 2007 case integral to Lewis’ claims, to say nothing of the                  

other ten exhibits.  

 B. All of UAIC’s (and their surrogate, Randall Tindall’s) filings in this case and in case                 
number 07A549111, filed in 2007, are based on the same defense that NRS 11.190 is not                
tolled by NRS 11.300.  This defense lacks any legal authority and may be frivolous.  

UAIC claims the statute of limitations on the judgment in case no. 07A549111 (obtained in                

2008) has expired. UAIC made this same false claim, improperly, for the first time in the Ninth                 

Circuit in the middle of an appeal. The truth is that Gary Lewis left the State of Nevada,                  

continuously resided outside the State of Nevada and was not subject to service of process in                

Nevada from December 2008 until the present. Lewis’ absence from the state of Nevada tolls               

the statute of limitations. The 2008 judgment, that was amended appropriately, is still valid. See               

Mandelbaum v. Gregovich , 24 Nev. 154, 161, 50 P. 849, 851 (1897) (See Exhibit 1). (Plaintiff in                 

Mandelbaum obtained a judgment and then brought an action on that judgment 15 years later               

because the statute of limitations was tolled as a result of the defendant’s absence from the State                 

of Nevada). Mr. Lewis understands this black letter law in Nevada and does not wish a frivolous                 

defense put forward on his behalf. UAIC now admits, at page 11 of its brief filed with the                  

Nevada Supreme Court that “The second method is via the bringing of an independent action on                

the original judgment …” (See Exhibit 2.) This action on a judgment brought by Nalder is                

timely and the statute of limitations defense is not supported by Nevada law.  

            C.   Claim Preclusion does NOT Apply 

The claims are not the same . The majority of the claims in Mr. Lewis’ 2018 complaint                

are a result of UAIC’s failure to deal in good faith  after August 2018, in connection with the two                   

actions in the Nevada State courts. These actions were obviously not part of the litigation filed in                 

 
3 

002745

002745

00
27

45
002745



 

2009, that went to judgment in 2013, and is currently on appeal. The first line of Lewis’ 2018                  

complaint states: “... for acts and omissions committed by them and each of them, as a result of                  

the finding of coverage on October 30, 2013 (the date of the judgment currently on appeal) and                 

more particularly states as follows:” One wonders if UAIC read both complaints before making              

the allegation at page 10 that “A review of the 2009 Complaint (Exhibit ‘C’) and the 2018 Third                  

Party Complaint (Exhibit ‘M’) reveal that the statutory and common law bad faith claims are               

essentially identical.”  

The motion of UAIC is not supported factually or in law and obviously not researched, but                 

merely cut and pasted from its similar, improperly filed Motion to Dismiss Cheyenne Nalder’s              

lawsuit. UAIC argues in the motion to dismiss Lewis’ complaint: “Cheyenne’s claims for             

personal injury in the instant (2018) suit clearly meet the five star factors for dismissal under the                 

doctrine of claim preclusion.” ( See Motion, page 9 line 23 .) Also, on that same page, UAIC                

states a three-part test, then only lists parts (2) and (3). Any motion based on this type of                  

incomplete, jumbled nonsense must be denied.  

The parties are not the same. The parties in the federal suit were James Nalder and Gary                 

Lewis v. UAIC. The parties in the present complaint are Gary Lewis v. UAIC, Randall Tindall                

and RESNICK & LOUIS, P.C. Many of the allegations involve improper claims handling and              

lack of good faith in the handling of the litigation like failure to provide Cumis counsel and the                  

conspiracy with Randall Tindall, who was not even involved until 2018.  

 The judgment in federal court is on appeal and is not final.  UAIC has cited no case law                   

holding that a judgment on appeal is final for purposes of claim preclusion. It is not Lewis’                 

burden to do the research, it is UAIC’s responsibility to properly research motions before              

bringing them. To fail to cite any law supporting this allegation requires the court to deny the                 

motion and UAIC cannot remedy this failure in its reply because Lewis will not be able to                 
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respond. Certainly, Lewis expects that the finding by the Federal District Court that UAIC’s              

failure to defend, failure to use it’s policy limits to protect the insured, failure to communicate                

settlement offers to the insured and failure to file a declaratory relief action are breaches of the                 

covenant of good faith and fair dealing; or, are at least issues of fact that should have been sent to                    

a jury, not decided by the Federal District Court on summary judgment. When the Ninth Circuit                

reverses the trial court the judgement will be vacated and the case will again go back for trial.  

 The causes of action are not the same. As stated earlier, the preamble to the entire 2018                  

complaint states it is regarding actions and inactions as a result of the judgment entered against                

UAIC in 2013. The specific allegations of the 2018 complaint, Exhibit M to UAIC’s motion,               

contain over a hundred paragraphs describing actions in detail, most of which occurred in the last                

three months. The 2009 complaint has around twenty such allegations, all referencing action and              

inaction occurring before 2009. Of course, there are going to be general allegations that overlap               

because that is the nature of a cause of action. All causes of action against insurance companies                 

are going to allege that there are statutes that control the insurance companies conduct and that                

the insurance company breached those statutes. The specific actions and nature of the breach              

changes. The list of the ways UAIC breached the different duties has five examples in the 2009                 

complaint and nine in the 2018 complaint. As stated above, although the wording might be the                

same ie. UAIC failed to investigate. The investigation complained of is after 2013 in the 2018                

complaint and before 2009 in the 2009 complaint--- these are distinct and different causes of               

action and claim preclusion does not apply. The 2018 complaint has additional claims resulting              

from the conspiracy between UAIC and Tindall. Obviously these claims did not exist in 2009               

and are new and different claims. 
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II    BACKGROUND LAW ON INSURANCE CLAIMS HANDLING LITIGATION AND 
VERDICTS ABOVE POLICY LIMITS 

A. General Principles of Insurance : Insurance is a social device for reducing risk. By               

combining a sufficient number of similar or homogeneous exposure units - like homes, lives, or               

cars - losses are predictable, not individually, but collectively. People value their lives, health, and               

property, so they are able to buy insurance to soften the financial impact of losses and accidents.                 

Insurance is intended to provide peace of mind and good service and to fulfill financial               

requirements of the varied beneficiaries.  

B. Role of Insurance Companies: Insurance companies receive Certificates of Authority to sell             

policies in states where they are licensed. Insurance is imbued with the concept of public trust,                

presuming that insurers will conduct their activities legally and with a high degree of good faith                

and fair dealing. Insurers are often said to have “special” or “fiduciary-like” duties to insureds,               

and they must accomplish the purposes of the insurance policy, rather than attempting to prevent               

insureds from obtaining the benefits purchased. 

By statute, regulation, commercial practice, and common law requirements, insurers must            

adopt and implement systems, instructions, and guidelines for the prompt investigation and            

settlement of claims. In the broad sense, insurance indemnifies, or makes whole, an insured to               

soften the financial consequences of an insured event. Sometimes this involves both first-party             

and third-party coverages. When payment for a covered claim is delayed or withheld, the insured               

suffers the very financial consequences insurance is bought to avoid. This is especially true in the                

case of loss of funds, where the insured is relying on the insurer’s best efforts to make insurance                  

payments properly. An adjuster’s job, accordingly, is to facilitate use of the insurance contract by               

addressing and resolving claims following notice of the event. Insurers should ensure their             

practices don’t undercut the public’s confidence in the insurance mechanism. 
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C. Claims-Handling Standards: Claims-handling standards are fundamental to delivery of the           

insurance contract promises. Insurance adjusters commonly know and understand these          

principles. Knowing and following the underlying precepts of claims work is crucial to fair claim               

practices. For example, an insurer: 

1. Must treat its insured’s interests with equal regard as it does its own interests, without 

turning the claims handling into an adversarial or competitive process. 

2.  Must assist the insured with the claim to achieve the purpose of the coverage. 

3.  Must disclose all benefits, coverages, and time limits that may apply to the claim. 

4.  Must review and analyze the insured’s submissions. 

5.  Must conduct a full, fair, and prompt investigation of the claim at its own expense, 

keeping the insured on equal footing with disclosure of the facts. 

6.  Must fairly and promptly evaluate and resolve the claim, making payments or defending 

in accordance with applicable law and policy language. 

7.  Must not deny a claim or any part of a claim based upon insufficient information, 

speculation, or biased information. 

8.  Must give a written explanation of any full or partial claim denial, pointing to the facts and 

policy provisions supporting the denial. 

9. Must not engage in stonewalling or economic coercion leading to unwanted litigation that              

shows the unreasonableness of the company’s assessments of coverage. 

10.  Must not misrepresent facts or policy provisions or make self-serving coverage 

interpretations that subvert the intent of the coverage. 

11.   Must continue to defend the insured until final resolution.  

12.   Must relieve the insured of a verdict above the policy limits at the earliest opportunity.  
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As a minimum standard, Nevada claim handlers should also adhere to state requirements and the               

unfair claim practices standards outlined in NRS 686A.310. 

D. CLAIMS HANDLING LITIGATION 

 In general, there are a few different areas of litigation that involve failure by an insurance                

company to fulfill the promises of this important product. All of these actions, regardless of the                

parties involved, however, are founded in the general principle of contract law that in every               

contract, especially policies of insurance, there is an implied covenant of good faith and fair               

dealing that neither party will do anything which will injure the right of the other to receive the                  

benefits of the agreement.  Comunale v. Traders & General Insurance Company , 50 Cal.2d 654,              

328 P.2d 198, 68 A.L.R.2d 883. If the alleged failure to act in good faith is claimed by a                   

first-party insured or a third-party beneficiary, the standards may vary between the states. Most              

courts have held, however, that an insurance company always fails to act in good faith whenever                

it breaches its duty to settle by failing adequately to consider the interest of the insured. Windt,                 

Allan D.,  1 Insurance Claims & Disputes 5th , Section 5:13 (Updated March, 2009).  

Within the area of first-party failure to deal in good faith, there are essentially three               

standards which other courts have imposed on liability insurers in determining whether the             

insurer has met its duty to the insured. Those standards involve strict liability, negligence and               

failure to act in good faith.  Shamblin v. Nationwide Mutual Insurance Company , 396 S.E.2d              

766(W.Va. 1990),  citing ,  Schwartz, Statutory Strict Liability for an Insurer's Failure to settle: A              

Balanced Plan for an Unresolved Problem , 1975 Duke L.J. 901;  Annotation, Liability Insurer's             

Negligence for Bad Faith in Conducting Defense as Ground of Liability to Insured , 34 A.L.R.3d               

533 (1970 & Supp. 1989).  
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