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Exhibit 2 — Notice of Lien PA000036 1
Exhibit 3 — Notice of First Amended
and Restated Lien PA000044 1
Exhibit 4 — Notice of First Amended
and Restated Lien PADO0048 1
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Amended and Restated Lien PADO00SS 1
Exhibit 6 — Notice of Voluntary
Dismissal Without Prejudice PAC000SS 1
Exhibit 7 — Affidavit of Justin Pugh PA000079 1
TSE'sMotion to
10/18/2018 Strike/Dismiss/Stay PA000084 1
Exhibit 1 — Brahma S Lien PA000109 2
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Exhibit 2 — Brahma's First Amended
Counter-Complaint and Third-Party PA000116 2
Complaint
Exhibit 3 — Brahma' s Complaint in the
Eighth Judicial District Court PACO013L 2
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Exhibit 5 — Notice of Removal to
Federal Court PA000159 2
Exhibit 6 — TSE's Answer and PA000169 2
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Exhibit 7 —Brahma's First Amended
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Exhibit 9 — Fourth Amended and/or
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Exhibit 19 — Brahma's Motion for
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PA000474

11/05/2018

TSE’s Opposition to Brahma’'s
Motion for Leaveto Amend

PA000485

11/30/2018

TSE’'sReply in Support of its
Motion to Strike/Dismiss/Stay

PA000492

Exhibit 1 — TSE's First Set of
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First Set of Requests for Production to
Brahma

PA000507

Exhibit 2 — Brahma's Motion to Stay
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PA000522

Exhibit 3 — Brahma s Responsesto
TSE's First Set of Requests for
Production of Documents and First Set
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PA000535
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PA000551

Exhibit 5 — Scheduling Order in the
Federal Action

PA000562
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Exhibit 7 — Brahma' s Reply in
Support of Motion for Stay, or in the
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Complaint in the Federal Action

PA000589

Exhibit 8 — TSE's Motion for
Injunction and to Strike in the Federal
Action

PA000603

Exhibit 9 — Brahma' s Response to
TSE's Motion for Injunction and to
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PA000619

Exhibit 10 — Reply in Support of
TSE's Motion for Injunction and to
Strike in the Federal Action

PA000645

12/03/2018

Brahma’s Reply in Support of its
Motion for Leaveto Amend

PA000661

Exhibit 1 —Mechanic’s Lien
Foreclosure Complaint in Case No. A-
16-743285-C

PAOO0676

12/11/2018

Hearing Transcript from December
11, 2018 hearing

PA000687

7-8

01/25/2019

Notice of Entry of Order, served on
January 25, 2019, Denying in part
and Granting in part TSE’s Motion
to Strike/Dismiss/Stay and Granting
Brahma’'s Motion for Leaveto
Amend

PA000870

Exhibit 1 — Order Denying in part and
Granting in part TSE’'s Motion to
Strike/Dismiss/Stay and Granting
Brahma's Motion for Leave to Amend

PA000874

NA

Docket for the Federal Action
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Brahma’s Motion for L eaveto

10/23/2018 Amend filed on October 23, 2018 PAO00237 2
Exhibit 1 — Brahma's Second
Amended Counter-Complaint and PA000244 3
Amended Third-Party Complaint
Exhibit 2 — October 17, 2018 Email PA 000257 3
Exhibit 3 — October 18, 2018 Email PA 000260 3
Brahma’'s Opposition to TSE’s
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Exhibit 7 - TSE’s Motion to Expunge,
dated April 24, 2018 PAOO0364 4
Exhibit 8 — Notice of Voluntary
Dismissal Without Prejudice PAQOOS77 4
Exhibit 9 — Notice of First Amended
and Restated Lien PA 000380 4
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ALPHABETICAL INDEX

Amended and Restated Lien

Exhibit 11 — Third Amended and/or

Restated Notice of Lien PAO00403
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Exhibit 14 — Certificate of Service of
Surety Bond Rider PA000426
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Exhibit 18 — Complaint in the Eighth
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Stay, or in the aternative, Motion to
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16-743285-C

12/03/2018 Brahma’'s Reply in Support of its PACO0BEL
Motion for Leaveto Amend
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Foreclosure Complaint in Case No. A- | PAO00676
16-743285-C
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January 25, 2019, Denying in part
and Granting in part TSE’s Motion
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Brahma’s Motion for Leaveto
Amend
Notice of Entry of Order, served on

11/1/2018 | November 1, 2018, denying TSE’s PA000264 3
Motion to Expunge
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Exhibit 1 — Services Agreement PA000014 1
Exhibit 2 — Notice of Lien PA 000036 1
Exhibit 3 — Notice of First Amended
and Restated Lien PA000044 1
Exhibit 4 — Notice of First Amended
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10/18/2018 Strike/Dismiss/Stay PA000084 1
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Exhibit 2 — Brahma's First Amended

Counter-Complaint and Third-Party PA000116
Complaint
Exhibit 3 - Brahma's Complaint in the
Eighth Judicial District Court PAO00131
Exhibit 4 — Services Agreement PA000137
Exhibit 5 — Notice of Removal to
Federal Court PACOO1S9
Exhibit 6 — TSE's Answer and
Counterclaim in the Federal Action PAC00169
Exhibit 7 — Brahma's First Amended
Complaint in the Federal Action PAO00189
Exhibit 8 — Brahma's Motion for Stay,
or in the dternative, Motion to Amend | PA0O00194
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Exhibit 10 — Certificate of Service of
Surety Bond Rider PA000225
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Motion for Leaveto Amend
TSE’'sReply in Support of its
11/30/2018 Motion to Strike/Dismiss/Stay PA000492
Exhibit 1 — TSE s First Set of
Interrogatories to Brahmaand TSE's
First Set of Requests for Production to PAOODS07
Brahma
Exhibit 2 — Brahma' s Motion to Stay
PA000522

Discovery Pending Determination of
Dispositive Mation in the Federal
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Exhibit 3 — Brahma s Responsesto
TSE's First Set of Requests for
Production of Documents and First Set
of Interrogatories

PA000535

Exhibit 4 — Nevada Construction Law
2016 Edition by Leon F. Mead ||

PA000551

Exhibit 5 — Scheduling Order in the
Federal Action

PA000562

Exhibit 6 — TSE's Response to
Brahma s Motion for Stay, or inthe
aternative, Motion to Amend
Complaint in the Federal Action

PA000565

Exhibit 7 — Brahma' s Reply in
Support of Motion for Stay, or inthe
alternative, Motion to Amend
Complaint in the Federal Action

PA000589

Exhibit 8 — TSE's Motion for
Injunction and to Strike in the Federal
Action

PA000603

Exhibit 9 — Brahma' s Response to
TSE's Motion for Injunction and to
Strike in the Federal Action

PA000619

Exhibit 10 — Reply in Support of
TSE's Motion for Injunction and to
Strikein the Federal Action

PA000645
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D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
Iroberts@wwhgd.com

FILED

L

FIFTH JUDICIAL DISTRICT

Colby L. Balkenbush, Esq. KV O]
Nevada Bar No. 13066 i H 2018
cbalkenbush@wwhgd.com i fel
WEINBERG, WHEELER, HUDGINS, E‘ oty etk
GUNN & DIAL, LLC NNETT Y Cler
6385 South Rainbow Blvd., Suite 400 DEBRA B NNE Deputy

Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Plaintiff
Tonopah Solar Energy, LLC

IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF NYE

TONOPAH SOLAR ENERGY, LLC, a Delaware | Cage No.CQJ : C 5 L{}g
limited liability company, Dept. No. ;

TONOPAH SOLAR ENERGY, LLC’S
VS. MOTION TO EXPUNGE BRAHMA

BRAHMA GROUP, INC., a Nevada corporation. | GROUP INC’S MECHANIC'S LIEN

Plaintiff,

Defendant.

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE” or “Plaintiff™), by
and through its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN &
DIAL, LLC, hereby requests that the Court expunge the mechanic’s lien recorded against certain
real property and improvements in Tonopah, Nevada by Brahma Group, Inc. (hereinafter “BGI”
or “Defendant™). The mechanic’s lien is invalid because BGI has failed to follow Nevada’s
statutory scheme by not giving proper notice to the owner of the land (the BLM). In addition, or
in the alternative, the lien is invalid because a lien that attempts to attach federally owned land is

invalid on its face and cannot be saved by a later amendment.

Page 1 of 13
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This Motion is made and based upon the following Memorandum of Points and
Authorities, the exhibits attached hereto, the pleadings and papers on file herein, and any

argument presented at the time of hearing on this matter.

(g tal

D. Leé Roberts, Jr., Esq.

Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

DATED this 1st day of June, 2018.

Attorneys for Plaintiff
Tonopah Solar Energy, LLC

NOTICE OF MOTION

PLEASE TAKE NOTICE that TONOPAH SOLAR ENERGY, LLC’S MOTION TO
EXPUNGE BRAHMA GROUP, INC.’S MECHANIC’S LIEN will come on for hearing in

R
Department No. S\A of the above-entitled Court on the 23 day ofgt/qb}/ 2018,
i Wiy
at n./p.m.

DATED this 1st day of June, 2018.

D. LeeRoberts, Esf.

Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Attorneys for Plaintiff
Tonopah Solar Energy, LLC
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V. CONCLUSION

For the foregoing reasons, TSE requests that the Court enter an order granting TSE the

following relief:
1.) Expunge the mechanic’s lien attached hereto as Exhibits 2-5;

2.) Require BGI to reimburse TSE for the reasonable fees and costs it has incurred in
bringing this Motion.
DATED this 1st day of June, 2018.

A 7 S
Cleg bl 27 —
D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Attorneys for Plaintiff
Tonopah Solar Energy, LLC
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CERTIFICATE OF SERVICE
I hereby certify that on the 1st day of June, 2018, a true and correct copy of the foregoing
TONOPAH SOLAR ENERGY, LLC’S MOTION TO EXPUNGE BRAHMA GROUP,
INC.’S MECHANIC’S LIEN was served by mailing a copy of the foregoing document in the
United States Mail, postage fully prepaid, to the following:

Justin C. Jones, Esq.

Nicole Lovelock, Esq.

JONES LOVELOCK

400 S. Fourth Street, Suite 500
Las Vegas, NV 89101

Kevin E. Helm, Esq.

HELM AND ASSOCIATES
2330 Paseo Del Prado, Suite C103
Las Vegas, NV 89102

Attorneys for Defendant Brahma Group, Inc.

Caoudliig 5 Bovmdinr—

An erﬂployee of WEINBERG, WHEELER, HUDGINS
GUNN & D1AL, LLC

Page 13 of 13
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EXHIBIT 1

EXHIBIT 1
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stated in the caption of this Agreement or any other address that such Party has identified
as the address for notices by written notice hereunder to the other Party at least thirty (30)
days prior to such other Party’s notice. Such notices, demands and other communications
shall be addressed to each Party at their address provided below.

[Signature page follows]
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IN WITNESS WHEREOF, TSE and Contractor have caused this Agreement to be executed by a
duly authorized officer, or if Contractor is a natural person, Contractor hereby signs in its

individual capacity. This Agreement may be executed in counterparts, which, when taken
together, will constitute one agreement.

TONOPAH SOLAR ENERGY, LLC BRAHMA GROUP, INC.
s LhBBzlS . o |
Name:  Kevin B. Smith Name:  § cn. ) U 2imhes daasa
Title:  President Tide:  vét Genval ol
Address: 520 Broadway _ Address: 1132 South 500 West

6" Floor Salt Lake City, UT 84101

Santa Monica, CA 90401 B
Email:  legal@solarreserve.com  Email: dasid 203 bﬁ“; _____ Avee (!
Fax: (310) 315-2201 Fax:

10
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EXHIBIT A

Start Date:_February 7, 2017

End Date:_November 14, 2018

Hourly Rate: See Exhibit C

Total Not to Exceed (NTE) amount: $5,000.000

Authorized Representative: Rob Howe, Project Director

Scope of Work

Brahma Group, Inc. will perform work for as directed by TSE which will be described in Work
Orders issued by TSE as necessary.

10
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EXHIBIT C

BILLING RATES

15
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BERAHMA

BROUP, INLC.

CRAFT LABOR RATES
General Conditions - Suppaort
Crescent Dunes Selar Encrgy Projeet
Tonopah, NV

CLASSIFICATION Straight Time vertime Double Time
Project Manager 5 1S3 € (9uxs

Figld bagineer ! (RS I )

Cost Ncheduler 3 13473 5§ j7e0

Supeehuendent $ B2 0 Y

QA QU Mapager S asxa %

Satery Manager 5 9589 %

Freld Safety 5 N I

Wi s (GG A

e § 708 8

= Per fiem Wil ke hitled in addinion 19 ruies noted ghove.

il-Nov-18

16
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ERAHMA

BROUR, INLC.

CRAFT LABOR RATES
Field

Crescent Dunes Solar Energy Projeet
Tanopah, NY

CLASSIFICATION Straight Time Ohertimee Double Time
{ieneral Foromun 3 8126 % 125.%0

Forsisan 3 B3 % (2R

fran Worker S RELY 8

Larpenir kY My g

Hlevtrician 5 341 %

Dpergtwr s mE %

Miltwnght s %341 8

Pripe Filler $ sode S

{ byt S 50 S

© Per Diem - Wik be billesd in addiion s rates neted shive

* Smad hand tools are imeluded in the rute noted sbove
o Fuspment - Will be bifled neaddition 1o 1hie rates noted ghove sceording 1o
SUF CHFTeRE rates

o Ehnd Pagty Conts - Wl e billod in addinon to the mates ok aiove with
1% mark up.

17
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ERAHMA

EROUPRE INLC.

CRAFT LABOR RAYES
General Conditions - Sapport
Crescent Dunes Solar Energy Projeet

Tonopah, XV
Per 2017 Prevailing Wage Rates Nye County Effective 171716 theough 9730117

CLASSIFICATION siraichi Time Overtime Double Time
Progect Matasey X 17628 S 23852
Field Engineer < PSE50 & iR
Cosi Scheduter 3 18850 5 st
Supreriiteadem 5 188 56 & 24y
DA QC Manager 3 P281 % 13
Salery Manuger 5 {281 3 AN RS 2]
Fiald Safery < Y TR
Wi 5 % H7 83
Adnun s DR S Y R4.27

s Per Doy - Will be bitied i addision o wies noted above

11-Mov-16

18
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BERAHMA

EROUPR, INC.

CRAFT LABOR RAYES
Field
Crescent Dunes Solar Energy Project

Tonapah, NV
Per 2047 Prevailing Wage Rates Nye Couaty Effective 10/1/16 through 9/38/17

CLASSIFICATION Straight Time Overtimme Double Time
General Foreman & [E %0 »  147.4%

Forerun S e 3t 8 1303

fron Worker 9 sS85 1InaT

Carpenter . saut L jsal

Flectrivun s 2 RS S {1

Opesstor s i3858 8§ e

Millwrnigh S [E TR T

Pipe Bl 5 8LTIS

Labowt S SR

o Per Dies - Wil be billed i addizion o tases noted above

¢ Smal hand wals are mcluded in the rite noted shove

¢ Epapment - Will be billed i addition to the catex imied sbov e avcording
DU TRt Moy

o Ehind Party Costs - Wt be hslled in addits o the rates pere shove ath
0% mark up

il-Noy-16

19

PAO00033



PA000034



due and owing in the Contiractor’s Bills Paid Affidavit required under subparagraph (A)
above.

5. Contemporaneous with receipt of the final payment (or, at TSE’s sole
option, after final payment) Contractor shall furnish a duly executed Full and Final Waiver/Release of
Mechanic’s Lien from the Contractor in the form required by TSE, unconditionally waiving all contractual,
statutory and constitutional liens or all claims for payment for the work through final completion thereof.
At TSE’s option, contemporaneous receipt of such Full and Final Unconditional Lien Waiver shall be a
condition to actual payment of the final payment to the Contractor.

21
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EXHIBIT 2

EXHIBIT 2
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890822 Page 2 of 7

N
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\
5. The name of the owner, if known, of the property is: Bureau of Land \

/\\ \\\\\ A
Management and Tonopah Solar Energy, LLC, including its subsidiaries and all ot})er re‘tate\d\\\ \
o\ AN
|/ N\ \ )
or associated entities 4 I § A\ ‘) \V
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\\ - //
6. The name of the person by whom the lien claimant was/emplqyed \01‘4
TN N
whom the lien claimant furnished or agreed to furnish work, materlhls or equl\lﬁm‘)ent ISt
Tonopah Solar Energy, LLC / /’/ ° \\x/ —/
|
7. A brief statement of the terms of payment of the hen clalmgbs contract is:
N A/
amounts attributable to time and materials provided to the Crescent\Dunes So]ar Energy Project
SN
AN

and, payment as required by Nevada law, but in no éVQ_.f_:l\t-‘la\ter than 45 days after the submission
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EXHIBIT 3

EXHIBIT 3
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891073 Page 2 of 3

O\
\ \\
N\
4. The amount of the lien, after deducting all just credits and offset[s,\iiz\ N\ \\
\\\\\
$7,178,376.94 N0
/\ \\ \\

5. The name of the owner, if known, of the property is: Buneaut of Lan& \

Management and Tonopah Solar Energy, LLC, including its subsidiaries and al Plbther reht/d/

(O™ \\\\\
o, ~ l
or associated entities A\ \ \| | \/
Y \ ///
6. The name of the person by whom the llen/ c)almant was® emjgl/oyed or to

whom the lien claimant furnished or agreed to furnish wérk materlals /Z' équlpment is:

N \\_a/ /
Tonopah Solar Energy, LLC N e

A S

{ON
7. A brief statement of the terms of pil\y-nf‘cnt of the lien claimant’s contract is:

amounts attributable to time and materials prov1ded to the Crescent Dunes Solar Energy Project

/

and, payment as required by Nevada law; but 16 ;{o event la?er\than 45 days after the submission

< ‘// ( /
VAN \
of an invoice SN\ T/
r />: \ \-\\ N~
© VLN
e . N
/] / /(/ NS
e [\ \ }\ ™
/111 SN A NN/
SN N e
| /\} M X —
AN N NN
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v ™ N
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EXHIBIT 4

PA000048



PA000049



PA000050



891507 Page 3 of 9

4. The amount of the lien, after deducting all just credits and offse,t&s,\is;\ .
$7,178,376.94 :\ —~ \.
/ / \\\ \\\‘ \
5. The name of the owner, if known, of the property is: Bufgéd_\of Land \:

Management and Tonopah Solar Energy, LLC, including its subsidiaries gn&ﬂibthéf“-réiﬁféﬁ"'/

N \-‘ -‘\'\ -\";,.
or associated entities 1 N
'/’ /} N ‘\'x ‘/f /"
6. The name of the person by whom the lieny c(laimant was‘g@l’gyéd or to

: . : N D .
whom the lien claimant furnished or agreed to furnish work, materials or equipment is:

Tonopah Solar Energy, LLC Ny -

7. A brief statement of the terms of ﬁﬁyxﬁ’éng_of the lien claimant’s contract is:
amounts attributable to time and materials provided o the (I.fres,;c_‘ént__‘Dunes Solar Energy Project

and, payment as required by Nevada law, but in no evyeﬁf“l'ate'r'"than 45 days after the submission

of an invoice
/1]

/1
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EXHIBIT 5
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4, The amount of the lien, after deducting all just credits and offsets, is:
$7,178,376.94.

5. The name of the owner, if known, of the property is: Tonopah Solar Energy,
LLC, including its subsidiaries and all other related or associated entities, is the owner of the
real property and leasehold property subject to this lien; upon information and belief, this lien
extends, without limitation, to property on which Tonopah Solar Energy, LLC has an interest
in property owned by the Bureau of Land Management

6. The name of the person by whom the lien claimant was employed or to
whom the lien claimant furnished or agreed to furnish work, materials or equipment is:
Tonopah Solar Energy, LI.C

7. A bricef statement of the terms of payment of the lien claimant’s contract is:
amounts attributable to time and materials provided to the Crescent Dunes Solar Energy Project
and, payment as required by Nevada law, but in no event later than 45 days after the submission
of an invoice
/17

/11
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8. A description of the property to be charged with the lien is: Tonopah Solar
Energy, LLC’s interest in the Crescent Dunes Solar Energy Project more particularly described
in Exhibit A; the real property owned by the Bureau of Land Management is not charged with
this lien

Dated: April 23, 2018.

Brahma Group, Inc.

By:vf";:;;:;%“* e

Name: Sean Davis
Title: President

PA000061




State of Utah )
) ss.
County of Salt Lake )
Sean Davis, being first duly sworn on oath according to law, deposes and says:
I have read the foregoing Notice of Lien, know the contents thereof and state that the

same is true of my own personal knowledge, except those matters stated upon information and

belief, and, as to those matters, I believe them to be true.

Sean Davis

Subscribed and sworn to before me this
23rd day of the month of April
of the year 2018

Notary Public in and for
the County of ( \/ and State of
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Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thencé Easterly for 20 feet, at the'true point of beginning,
PARCEL 4-3

East Half (E %) of the Northwest Quarter (NW %) of Section 18, Township 6
North Range 41 East; M.D.B.& M., according to the Official plat of said land.on
file in the Office of th_e Burean of Land: Management.

Said land is also known as Parce] One (1) of Patcel Maps, tecorded July 25, 1980
as File No. 26731, Nye County, Nevada Records,

PARCEL 5:

All land defined as “Servient Property,” described and depicted in ‘that ‘certdin
document entitled “Grant .of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE ) of the Northeast Quarter (NE %) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M.; according to- the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Sierra
Pacific Power Company by a Déed recorded January. 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada
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400 S. 4th St., Ste. 500
Las Vegas, NV89101

JONES LOVELOCK

O 0 N Y Bt W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

‘®
Pursuant to 41(a)(1)(A)(i) of the Nevada Rules of Civil Procedure, Plaintiff Brahma Group, |

Inc. hereby gives notice that the above-captioned action is voluntarily dismissed without prejudice.

DATED this 24® day of April 2018.
JONES LOVELOCK

By: . //’J‘M/f\/ _

NicdleAovelock, Esd,
Nevada State Bar No. 11187
Justin C. Jones, Esq.
Nevada State Bar No. 8519
400 S. 4th St., Ste. 500

Las Vegas, Nevada 89101

Attorneys for Brahma Group, Inc.

PA000070




PAO000071



PA000072



O 0 N A U A W N e

i—‘l—‘:’—‘r—ll—lb—lb—l
A W A W = O

400 S. 4th St., Ste. 500
3

" Las Vegas, NV89101

JONES LOVELOCK

NN N N NN :
B Y B EREBRIB8RER B8 35 =

m
NRS 239B.030 CERTIFICATION
Pursuant to Nevada Revised Statute 239B.030, the undersigned hereby affirms that this

document does not contain the social security number of any person.

DATED this 24" day of April 2018,

JOI7 LOVELOCK

By: _/ [/&ﬁf//
Nicole Lovelock, Esg/
Nevada State Bar
Justin C. Jones, Esq.
Nevada State Bar No. 8519

400 S. 4th St., Ste. 500
Las Vegas, Nevada 89101

Attorneys for Brahma Group, Inc.
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EXHIBIT 7

PAO00079



PA000080



PA000081



WEINBERG WHEELER
HUDGINS GUNN & DIAL
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10.  On April 9, 2018, BGI recorded a mechanic’s lien against the Property
with the Nye County Recorder. BGI then recorded amendments to that lien on April
16,2018, April 18,2018 and April 24, 2018.

DATED this 3|¥ day of May, 2018.

{

( / Juszfy’ugh ’
SUBSCRIBED AND SWORN to before

me this_31* day of May, 2018.

Unolanoloe % ue_

NOFARY PUBLIC

Page 3 of 3
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BANK T
TRANSIT $ CHECKS $ CASH o DATE FROM WHOM RECEIVED DESCRIPTION REGEVED
NO.
IF  (ENCIRCLED)
e T 80469 4
RETURNED FOR NYE COUNTY CLERK INVALID
ADJUSTMENT TO P.O. BOX 1031 WITHOUT
NET AMOUNT OF TONOPAH, NEVADA 89049 SIGNATURE
ACTUAL PAYMENT TELEPHONE 775-482-8127
() Docket - Civil () Clerk’s Certificates () Marriage License - County
() Fees County - Civil () Acknowledgements () Marriage License - State
() Fees State - Civil () Corporations () Juvenile Fees
() Docket - Probate () Notarial Records () Domestic Violence Fees
() Fees - Probate () Adult Fines
()
W 2735
RETAIN THIS RECEIPT ,
LEss SIGNATURE

FOR YOUR RECORDS

L
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D. Lee Roberts, Jr., Esq.

Nevada Bar No. 8877

Iroberts@wwhgd.com

Colby L. Balkenbush, Esq.

Nevada Bar No. 13066

cbalkenbush@wwhgd.com

Ryan T. Gormley, Esq.

rgormley@wwhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Attorneys for Tonopah Solar Energy, LLC

IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,

Plaintiff,
VS.
BRAHMA GROUP, INC., a Nevada corporation,

Defendant.

Case No. CV 39348
Dept. No. 2

TONOPAH SOLAR ENERGY, LLC’S
MOTION TO STRIKE BRAHMA
GROUP, INC.’S FIRST AMENDED
COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO DISMISS
COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO STAY
THIS ACTION UNTIL THE
CONCLUSION OF THE PROCEEDINGS
IN FEDERAL COURT

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DiAL, LLC,

hereby moves to strike and/or dismiss Brahma Group, Inc.’s (hereinafter “Brahma”) First

Amended Counter-Complaint (“Counter-Complaint™) that was filed on September 25, 2018. The

Counter-Complaint is a transparent attempt by Brahma to avoid the jurisdiction of the Nevada

Federal District Court over the Parties’ dispute.

Page 1 of 25
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In the alternative, this Court should stay this action until the Parties’ litigation in Nevada
Federal District Court is complete. The federal action was filed first and thus, under principles
of comity, and in order to not reward Brahma’s forum shopping strategy, this action should be
stayed.

This Motion is made and based upon the following Memorandum of Points and
Authorities, the exhibits attached hereto, the pleadings and papers on file herein, and any

argument presented at the time of hearing on this matter.

D. Le€Rcberts, Jr., Esq.

Colby L. Balkenbush, Esq.

Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

DATED this | Sﬂ‘day of October, 2018,

e T Y " I

—
(]

oy
[y

<
o0
i
W Z
Tz 12 6385 S. Rainbow Blvd., Suite 400
=z D Las Vegas, NV 89118
o O 13 Attorneys for Tonopah Solar Energy, LLC
7 14
Z0 NOTICE OF MOTION
<5 15
w o
3T 16 PLEASE TAKE NOTICE that TONOPAH SOLAR ENERGY, LLC’S MOTION TO
17| STRIKE BRAHMA GROUP, INC.’S FIRST AMENDED COUNTER-COMPLAINT, OR,
1% || IN THE ALTERNATIVE, MOTION TO DISMISS COUNTER-COMPLAINT, OR, IN
19 THE ALTERNATIVE, MOTION TO STAY THIS ACTION UNTIL THE CONCLUSION
20 | OF THE PROCEEDINGS IN FEDERAL COURT will come on for hearing in Department
21 || No. of the above-entitled Court on the day of 2018, at
22|l am./pm.
23 DATED this ts’i‘ day of October, 2018.
2 el pouf r "
D. Le&Roberts, Esq.
25 Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
26 GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
27 Las Vegas, NV 89118
28 Attorneys for Tonopah Solar Energy, LLC
Page 2 of 25
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

TSE is the project developer for the Crescent Dunes Solar Energy Facility located outside
Tonopah, Nevada (“Project”). TSE contracted with Brahma to perform certain warranty work
on the Project. The Parties are currently in the midst of a dispute over the sufficiency of certain
invoices Brahma has submitted to TSE for payment. In essence, Brahma contends that TSE
owes it additional money for work Brahma performed on the Project. TSE contends that
Brahma is not owed any additional money and that many of Brahma’s invoices are fraudulent.

This Motion 1s necessary as Brahma has improperly attempted to move the substantive
portion of the Parties’ dispute (i.e. who owes who what) out of federal court, where it was first
filed, and into this Court. Brahma first filed a cémplaint against TSE on July 17, 2018 in the
Eighth Judicial District Court in Las Vegas. On September 10, 2018, TSE removed that action
to Nevada Federal District Court.

Brahma, apparently unhappy with its new federal forum, has turned this case into a
procedural quagmire in an attempt to avoid federal jurisdiction. On September 25, 2018,
Brahma filed a First Amended Complaint in federal court that dropped all but one of its claims

against TSE. On the exact same day, Brahma filed a “Counter-Complaint” in this proceeding

that added the dropped federal court claims to this case. In other words, Brahma has affected a
stunning “back-door remand” of its federal court claims to this Court without even filing a
motion to remand with the federal court. However, there are numerous problems with Brahma’s
forum shopping that should result in this Court either (1) striking/dismissing the Counter-
Complaint or (2) staying this proceeding until the parallel action in federal court is complete.
First, Brahma’s stand-alone “Counter-Complaint” is not a recognized pleading under
NRCP 7(a) and thus should be stricken. Pursuant to NRCP 7(a) and the Nevada Supreme
Court’s Smith decision, the only permissible pleadings are complaints, answers and replies.
Further, this is a special proceeding under NRS 108.2275 that was created solely to address
TSE’s Motion to Expunge Brahma’s Mechanic’s Lien. Thus, the jurisdictional basis for this

prdceeding ceased to exist once the Court denied TSE’s Motion to Expunge on September 12,

Page 3 of 25
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2018. There is no Nevada authority permitting a “Counter-Complaint” to be filed into a special
proceeding such as this.

Second, the Parties’ Contract requires that “any action or proceeding directly or indirectly
arising out of this Agreement” be venued in Las Vegas. Indeed, Brahma initially filed its
substantive claims in the Eighth Judicial District Court but now, after it has received a favorable
ruling from this Court, seeks to move the litigation to the Fifth Judicial District in Pahrump. The
Court should enforce the venue selection clause and require Brahma to re-file its claims in a Las
Vegas court.

Third, a substantial body of state and federal case law holds that once an action is
removed to federal court, state courts lack subject matter jurisdiction over the parties’ dispute
until the matter is remanded back to state court. Thus, this Court should dismiss Brahma’s
claims that were removed to federal court and then re-filed with this Court based on lack of
subject matter jurisdiction.

Fourth, in regard to Brahma’s Lien Foreclosure claim against TSE, that claim is now
moot and should be dismissed as an over $19 million bond has been posted as security for
Brahma’s mechanic’s lien. NRS 108.2415(6) provides that a surety bond replaces the property
as security for the lien once it is posted.

Finally, in the alternative, assuming arguendo that the Court disagrees with all of TSE’s
above arguments, the Court should at least stay this proceeding until the first filed federal action
is completed. Under the “first to file rule,” a stay is appropriate if there is a substantially similar
action pending before a different court. Here, Brahma has admitted in a recent federal court
filing that this proceeding is a “duplicative dispute” and that it fulfills the “substantial similarity”

requirement for a stay.! Thus, a stay is appropriate because the federal action was filed on July

! Brahma agrees with TSE that this dispute is duplicative of the first filed federal court action but the
parties disagree over which action should be stayed, this proceeding or the federal one. Brahma has filed
a motion to stay with the federal court arguing that that court should stay the federal action under the
Colorado River abstention doctrine. For reasons TSE will not go into in detail here, the Colorado River
doctrine is completely inapplicable to this matter and Brahma’s motion to stay is unlikely to be granted.
Brahma’s motion to stay misrepresents key facts to the federal court (a matter TSE will bring to that
court’s attention in its opposition which is not yet due). For example, Brahma represents that its claims
against TSE were first brought in Nye County rather than federal court (a misrepresentation) and
Page 4 of 25
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17, 2018 but Brahma did not file a complaint in this proceeding until September 20, 2018.

II. PROCEDURAL HISTORY OF THIS NYE COUNTY ACTION

This proceeding was created not by the filing of a complaint but rather by TSE’s filing of
its Motion to Expunge Brahma’s Mechanic’s Lien on June 11, 2018. NRS 108.2275 creates a
statutory exception to NRCP 3 (requiring the filing of a complaint to institute a civil action)
permitting parties to institute special limited proceedings with the mere filing of a motion to
expunge. TSE’s Motion to Expunge was heard by this Court on September 12, 2018 and denied
in full.

That ruling should have been the end of this limited special proceeding. Instead, Brahma
has now filed a Complaint and First Amended Counter-Complaint, seeking to broaden the scope
of this proceeding beyond NRS 108.2275. On September, 20, 2018, Brahma filed a “Lien
Foreclosure Complaint” against TSE asserting a single cause of action for lien foreclosure in this

Nye County proceeding. Exhibit 1 (Lien Foreclosure Complaint).. On September 25, 2018,

 Brahma filed a “First Amended Counter-Complaint” in this proceeding that added three

additional claims against TSE that had already been asserted in a first filed federal court action.
Exhibit 2 (First Amended Counter-Complaint). Those claims were (1) Breach of Contract, (2)
Breach of the Implied Covenant of Good Faith and Fair Dealing and (3) Violation of NRS 624.

In addition, on September 25, 2018, Brahma filed a Third Party Complaint against
American Home Assurance Company (“American Home”) and Cobra Thermosolar Plants, Inc.
(“Cobra™), asserting a claim against the surety bond those entities had posted in satisfaction of
Brahma’s mechanic’s lien.

To reiterate, the original jurisdictional basis for this action no longer exists. First, TSE’s
Motion to Expunge was denied in full by this Court. Second, subsequent to the denial of TSE’s
Motion to Expunge, American Home and Cobra posted a surety bond in the amount of

$19,289,366.61. As required by NRS 108.2415(1), this bond is 1.5 times the amount of

represents that TSE is the one seeking a friendly judge by engaging in forum shopping, even though TSE
removed the Eighth Judicial District Court action to federal court BEFORE this Court denied TSE’s
Motion to Expunge.

Page 5 of 25
PA000088




HUDGINS GUNN & DIAL

o
()
L
L
I
=
o
ac
L
0
=z
L
=

[« BN e R T ) O O T Y= I W I

N O S TR S T S T NS TR NG Y NG Y S GRS Vs S o G S S Y e T e B

Brahma’s most recent Fourth Amended Mechanic’s Lien ($12,859,577.74.). As a result of that
bond being posted Brahma’s mechanic’s lien that was the subject of TSE’s Motion to Expunge
has been released.

III. STATEMENT OF FACTS

A. Brahma’s Contract and NRS 624 Claims Have Been Removed to Federal
Court, Thus Divesting this Court of Jurisdiction
On July 17, 2018, while this special proceeding was still ongoing in this Court, Brahma
filed a Complaint in the Eighth Judicial District Court asserting claims against TSE for (1)
Breach of Contract, (2) Breach of the Implied Covenant of Good Faith and Fair Dealing, (3)
Violation of NRS 624 and (4) Unjust Enrichment. Exhibit 3 (Clark County Complaint).
Brahma’s decision to file its substantive claims against TSE in Clark County rather than Nye
County was appropriate as the Parties’ Contract contains a clause requiring venue in Las Vegas.
Exhibit 4 at p. 8 (Contract). TSE then removed that action to Nevada Federal District Courf on
September 10, 2018 based on diversity.> Exhibit 5 (Notice of Removal). As detailed more fully
in Section VI below, this removal divested all Nevada state courts of jurisdiction over the
removed claims. See 28 U.S.C. § 1446(d) (stating that upon the filing of the Notice of Removal,
“the State court shall proceed no further unless and until the case is remanded.”).
~ On September 17, 2018, TSE filed an Answer and Counterclaim to Brahma’s removed
Complaint. Exhibit 6 (TSE’s Answer and Counterclaim). TSE’s Counterclaim asserts six
claims against Brahma in the federal court action including (1) Breach of Contract, (2) Breach of
the Implied Covenant, (3) Declaratory Relief, (4) Unjust Enrichment/Quantum Meruit, (5) Fraud
and (6) Negligent Misrepresentation. All of these counterclaims were properly before the federal
court before Brahma attempted a back-door remand to this Court that has created a procedural

quagmire.

2 TSE’s removal was timely as TSE was not served with the Clark County Complaint until August 21,
2018.
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B. In an Attempt to Avoid the Federal Court’s Jurisdiction, Brahma Dropped

) Three Claims from its Federal Court Complaint and Re-filed Those Claims
in a Nye County Counter-Complaint in this Court
3 After this Court denied TSE’s Motion to Expunge on September 12, 2018, Brahma
4 apparently had a change of heart and decided that, rather than litigating its substantive claims in
> Las Vegas (where it had first filed them), it preferred to litigate those claims before this Court in
6 Pahrump. Thus, on September 25, 2018, Brahma (1) filed a First Amended Complaint in federal
7 court that dropped its claims for Breach of Contract, Breach of the Implied Covenant of Good
8 Faith and Fair Dealing and Violation of NRS 624° and (2) filed a First Amended Counter-
? Complaint in Nye County that added those same three dropped federal claims to this proceeding.
< 10 See Exhibit 7 (First Amended Federal Court Complaint filed on September 25, 2018); Exhibit 2
oz O
E 3 1 (First Amended Nye County Counter-Complaint filed on September 25, 2018).
Z .
LLd
§ 4 12 Brahma’s attempt at a back-door remand of the removed federal action was not subitle.
>
o © 13 The three claims dropped from Brahma’s federal court Complaint on September 25, 2018 are the
o
o
pos g 14 exact same claims that were simultaneously added to this Nye County proceeding that same day.
Z
Y S 15 The allegations that make up the three new claims in Nye County are also identical to those
2T
: 16 asserted in the removed federal action. Thus, there can be no question that Brahma is engaged in
17 transparent and impermissible forum shopping.
18
C. The Parties’ Contract Contains a Venue Selection Clause Requiring that this
19 Matter be Litigated in Las Vegas, Nevada
20 The Parties’ substantive claims against each other belong in Las Vegas Federal District
21} Court not only because the claims were first filed there by Brahma, but also because the Parties’
22 || Contract requires a Las Vegas venue. The Contract provides as follows:
23
24 . . .
* This Court should not mistake Brahma’s dropping of its three federal court claims via the First
25 || Amended Federal Court Complaint as court sanctioned behavior. Under FRCP IS(a)(l) a party has a
right to amend its complaint without leave of court within 21 days after a responsive pleading is filed.
26 || Since TSE filed its Answer to Brahma’s removed Complaint on September 17, 2018, Brahma was able to
drop the three claims via its First Amended Complaint without seeking leave from the federal court.
27 || However, TSE has brought a motion in federal court seeking to have that court strike Brahma’s
amendment as it was done as part of a bad faith effort to defeat the federal court’s exclusive jurisdiction
28 || over all removed claims.
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This Agreement shall be governed by the laws of the State of Nevada.

I Contractor (i.e. Brahma) submits to the jurisdiction of the courts in such
) State, with_a venue in Las Vegas, Nevada, for any action or proceeding
directly or indirectly arising out of this Agreement.
3 Exhibit 4 at p. 8 (Contract) (emphasis added). Brahma was apparently aware of this clause as it
4 decided to first file its substantive claims against TSE in the Eighth Judicial District Court on
> July 17,2018. Now, for whatever reason, Brahma has decided to ignore this clause and seeks to
6 unilaterally move three of its federal court claims to Nye County. TSE requests that this Court
! enforce the venue selection clause and require Brahma to litigate its claims where they were
8 originally brought—IL as Vegas.
IZ IV. LEGAL STANDARD FOR MOTION TO STRIKE AND MOTION TO DISMISS
11 TSE brings this Motion pursuant to NRCP 12(f), NRCP 12(b)(1) and NRCP 12(b)(5).

12 || Under NRCP 12(f), it is appropriate to bring a motion to strike “any insufficient defense or any
13 || redundant, immaterial, impertinent, or scandalous matter.” Further, the Nevada Supreme Court
14 || has stated that when a pleading other than those expressly permitted in NRCP 7(a) is filed, the

15 || appropriate remedy is a motion to strike that pleading. Smith v. Eighth Judicial Dist. Court In &

HUDGINS GUNN & DIAL
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16 || For Cty. of Clark, 113 Nev. 1343, 1348, 950 P.2d 280, 283 (1997).

17 Under NRCP 12(b)(1), lack of subject matter jurisdiction is vappropriately raised in a
18 I motion to dismiss. Similarly, NRCP 12(h)(3) provides that “[w]henever it appears by suggestion
19 || of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall
20 || dismiss the action.” In general, the party moving to dismiss an action bears the burden of
21 || persuasion. However, when the defense of lack of subject matter jurisdiction is raised “[tlhe

22 || burden of proving the jurisdictional requirement is properly placed on the plaintiff.” Morrison v.

23 || Beach City LLC, 116 Nev. 34, 36, 991 P.2d 982, 983 (2000) (emphasis added). The district court
24 || can take evidence on the claim that the court lacks subject matter jurisdiction and such evidence
25| is not necessarily confined to the allegations of the complaint. Id Thus, the burden is on
26 || Brahma rather than TSE to prove that this Court can still retain jurisdiction of claims that have

27 || been removed to federal court.
28
Page 8 of 25
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1 Under NRCP 12(b)(5), a defendant may request that a court dismiss a plaintiffs

2 || complaint for “failure to state a claim upon which relief can be granted.” In deciding a motion to
3} dismiss, a court should treat the factual allegations in the complaint as true and it should draw éll
4 || inferences in favor of the plaintiff. See Simpson v. Mars, Inc., 113 Nev. 188, 190 (1997). If, after
S|l crediting the factual allegations in the plaintiff’s complaint as true the plaintiff cannot prove a set
6 || of facts that would entitle him to relief, then a court should dismiss the plaintiff’s lawsuit. See id.
7 V. BRAHMA’S COUNTER-COMPLAINT SHOULD BE DISMISSED BECAUSE A
8 “COUNTER-COMPLAINT” IS NOT A RECOGNIZED PLEADING AND
CANNOT BE FILED IN A SPECIAL ACTION SUCH AS THIS ONE
9
A. Brahma’s “Counter-Complaint” is Not One of the Three Permitted
<z 10 Pleadings Under NRCP 7(a) and Thus Must be Stricken/Dismissed

=0

g NRCP 7(a) provides as follows:

wZ 1

L g There shall be a complaint and an answer; a reply to a counterclaim

3 O 13 denominated as such; an answer to a cross-claim, if the answer contains a

g v cross-claim; a third-party complaint, if a person who was not an original

L Z 14 party is summoned under the provisions of Rule 14; and a third-party

=0 15 answer, if a third-party complaint is served. No other pleading shall be

w % allowed, except that the court may order a reply to an answer or a third-

=T 46 party answer,

17 (emphasis added). In Smith, the Nevada Supreme Court provided an extensive explanation of
18 || thisrule. Smithv. Eighth Judicial Dist. Court In & For Cty. of Clark, 113 Nev. 1343, 1346, 950
19 || P-2d 280, 282 (1997). There, the first pleading filed was plaintiff Lee’s complaint against
70 || defendant Chang for injuries incurred in a car accident. Defendant Chang then filed a separate
91 || document entitled “cross-claim” that alleged that a different defendant (Smith) was responsible

79 || for Chang’s injuries in the accident.

23 The Nevada Supreme Court explained that the district court should have stricken the

24 defendant’s “cross-claim” under NRCP 7(a) because “the omly pleadings allowed are

75 || complaints, answers and replies” and a “cross-claim” or “counter-claim” was not a permitted

76 || pleading. Id. (emphasis added). “Counterclaims and cross-claims are not separate pleadings, but
27| are claims for relief that may be set forth in answers and complaints.” Id. Thus, because the

78 || defendant had failed to assert the cross-claim in his answer (a permitted pleading), the court was
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_ obligated to strike the rogue “cross-claim” as an impermissible pleading under NRCP 7(a). Id.

(“[c]ounterclaims and cross-claims must be set forth in pleadings authorized by NRCP 7,
because ‘[n]o other pleading shall be allowed.””).

The Nevada Supreme Court further explained that the fact that Nevada is a notice-
pleading jurisdiction that liberally construes pleadings could not save the defendant’s rogue
pleading from being stricken. “There is, however, nothing technical about the defect in Chang's

cross-claim; the document simply is not a pleading, and does not itself put the matters asserted

therein at issue.” Id. at 283 (emphasis added).

Here, like defendant Chang in the Smith case, Brahma has filed a pleading that is not
permitted under NRCP 7(a). Brahma’s “Counter-Complaint” filed on September 25, 2018 is not
one of the three permitted pleadings under Nevada law (i.e. a “complaint,” “answer” or “reply.”).
Thus, under NRCP 7(a) and Smith, Brahma’s Counter-Complaint constitutes a rogue pleading
that must be stricken.

Brahma may argue in response that, even if it is styled as a “Counter-Complaint,” its
pleading should be construed as a “complaint” which is a permitted pleading under NRCP 7(a).
However, such an argument would be without merit as, by definition, a “complaint” is a pleading
that initiates an action. BLACK'S LAW DICTIONARY (10th ed. 2014) (defining a “Complaint” as
“[t]he initial pleading that starts a civil action and states the basis for the court's jurisdiction.”);
see also NRCP 3. Since this action was initiated by TSE’s June 11, 2018 Motion to Expunge,
there is no way to construe Brahma’s “Counter-Complaint” as a “complaint.”

Brahma’s Counter-Complaint also cannot be construed as an “answer” or a “reply.” By
definition, an “answer” responds to the allegations in a plaintiff’s complaint yet TSE has not
filed a complaint in this action. Similarly, a “reply” responds to the allegations in a counter-
claim yet TSE has not filed a counter-claim in this action. See NRCP 7(a) (identifying proper
pleadings and expressly stating that “No other pleading shall be allowed . . .”); NRCP 12(a);
BLACK'S LAW DICTIONARY (10th ed. 2014). In sum, since Brahma’s “Counter-Complaint” is not

2

a “complaint,” “answer” or “reply,” and, pursuant to Rule 7(a), “[n]o other pleading shall be

Page 10 of 25
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1| allowed...,” it must be stricken.*

2 B. This is a Special Proceeding With a Limited Focus. The Court Lacks
3 Jurisdiction to Hear Matters Beyond TSE’s Already Decided Motion to
Expunge »

4

5 Brahma’s failure to file one of the pleadings permitted by NRCP 7(a) points to a broader

6 || problem with Brahma’s strategy of attempting to bring its substantive claims before this court—

7 || NRS 108.2275 proceedings were not intended to address parties’ substantive claims against each

g Il other. This proceeding was initiated by the filing of TSE’s Motion to Expunge. Thus, the sole

9 || jurisdictional basis for this proceeding is NRS 108.2275 (governing motions to expunge
10 || - mechanic’s liens). The Nevada Supreme Court has indicated that proceedings to expunge a lien
11 | under NRS 108.2275 are special proceedings. In these proceedings, a district court’s authority is

12 |l strictly limited to making one of three findings: (1) that a lien is frivolous, (2) that a lien is
13 || excessive or (3) that a lien is neither frivolous nor excessive. See e.g., Crestline Inv. Grp., Inc. v.
14 || Lewis, 119 Nev. 365, 371, 75 P.3d 363, 367 (2003) (finding that district court exceeded its

15 || authority by going beyond making one of the above 3 findings) (superseded by statute on
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16 || unrelated grounds). Importantly, nothing in NRS 108.2275 permits a party to broaden those

17 || proceedings by filing a “counter-complaint.”

18 Counsel for TSE has conducted an extensive search of Nevada case law and has been
19 || unable to find any situation similar to this one (i.e. where a proceeding was initiated by the filing
20 || of a motion to expunge and was later broadened by the party opposing the motion to expunge
21 || filing a “counter-complaint” that brought its substantive claims before the court.).’” Thus, a

22 || second independent ground for striking/dismissing Brahma’s Counter-Complaint is that such a

23 || filing simply does not fall within the limited scope of NRS 108.2275 proceedings.

24
25

* The Nevada Supreme Court’s decision in Smith indicates that striking the pleading rather than
26 || dismissing it is the appropriate remedy when NRCP 7(a) is violated.

27 || ® Conversely, if this action had been initiated by the filing of a complaint rather than a motion to expunge,
the court’s jurisdiction would be broader. See e.g., J.D. Constr. v. IBEX Int'l Grp., 126 Nev. 366, 370,
28 || 240 P.3d 1033, 1036 (2010) (plaintiff first filed complaint then later filed a motion to expunge).
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VI. BRAHMA’S “COUNTER-COMPLAINT” SHOULD BE DISMISSED BECAUSE
THE PARTIES’ CONTRACT CONTAINS A VENUE SELECTION CLAUSE
REQUIRING THAT THIS MATTER BE LITIGATED IN LAS VEGAS, NEVADA

A. The Venue Clause is Reasonable and Enforceable

The Nevada Supreme Court has held that venue selection clauses will be enforced so long
as they are reasonable and do not offend due process. Tandy Computer Leasing, a Div. of Tandy
Elecs., Inc. v. Terina's Pizza, Inc., 105 Nev. 841, 843, 784 P.2d 7, 8 (1989). Further, when a
party seeks to set aside a venue selection clause, the burden is on that party to make a “strong
showing” that the clause should not be enforced. Id. at 844, 784 P.2d at 8 (emphasis added); see
also M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972) (“in the light of present-day
commercial realities and expanding international trade we conclude that the forum clause should
control absent a strong showing that it should be set aside.”). In Bremen, which the Nevada
Supreme Court cited with approval to in Tandy, the U.S. Supreme Court held that anyone
seeking to avoid the enforcement of a venue selection clause has a “heavy burden of proof.” M/S
Bremen, 407 U.S. at 17.

Here, section 24 of the Parties’ contract provides in clear normal size font that venue
shall be in Las Vegas, Nevada “for any action or proceeding directly or indirectly arising out of
this Agreement.” Exhibit 4 at p. 8. The title of this section is “GOVERNING LAW-
SUBMISSION TO JURISDICTION-WAIVER OF JURY TRIAL.” Id. (emphasis in original).
Thus, Brahma knew it was agreeing to litigate all disputes with TSE in Las Vegas rather than
Pahrump when it signed the contract. Further, Brahma is a sophisticated entity that regularly
negotiates multi-million dollar construction contracts all over the country.® There is nothing
unfair about forcing Brahma to litigate this dispute in Las Vegas, a much more convenient

location for both parties, rather than Pahrump. Indeed, Brahma originally filed its substantive

claims against TSE in the Eighth Judicial District Court in Las Vegas. Exhibit 3 (Clark

County Complaint). Brahma should not be permitted to dance back and forth between different

§ See e.g., https://brahmagroupinc.com.
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1 || forums depending on which way it thinks the winds are blowing on a given day.
2 .
3 B. Brahma .is Estopped from A.rguing Aga?nst a Yenue in Fe.deral (;ourt
Located in Las Vegas Because it Chose to File the First Lawsuit in the Eighth
4 Judicial District Court in Las Vegas
> TSE anticipates that Brahma will argue that the clause in this case is “permissive” rather
6 than “mandatory” and thus venue is permitted in Las Vegas but not required. See Am. First Fed.
7 Credit Union v. Soro, 131 Nev. Adv. Op. 73, 359 P.3d 105, 107 (2015) (discussing the difference
8 between mandatory and permissive venue clauses). While TSE believes the clause is mandatory,
9 the Court need not reach this issue as Brahma waived its right to raise this argument when
§ 10 Brahma voluntarily filed its first Complaint in Las Vegas. “Waiver requires the intentional
gooes 1 relinquishment of a known right. If intent is to be inferred from conduct, the conduct must
= % 12 clearly indicate the party's intention. Thus, the waiver of a right may be inferred when a party
z é 13 engages in conduct so inconsistent with an intent to enforce the right as to induce a reasonable
o % 14 belief that the right has been relinquished.” Nevada Yellow Cab Corp. v. Eighth Judicial Dist.
é g 15 Court ex rel. Cty. of Clark, 123 Nev. 44, 49, 152 P.3d 737, 740 (2007).
' 16 Here, Brahma elected to file a Complaint in the Eighth Judicial District Court in Las
17 Vegas on July 17, 2018 rather than in this Court. Further, Brahma took this action with full
18 knowledge that the forum selection clause may have been “permissive’”’ rather than “mandatory”
19 since “[e]very one is presumed to know the law and this presumption is not even rebuttable.”
20 Smith v. State, 38 Nev. 477, 151 P. 512, 513 (1915). TSE, in turn, relied on Brahma’s actions
21 and removed the Complaint filed in Las Vegas to federal court. TSE, in reliance on Brahma first
22 filing its substantive claims in Las Vegas, has also filed an Answer and Counterclaim in the
23 federal action. Brahma’s argument that it was confused about whether the forum selection
24 clause was permissive or mandatory at the time it filed the July 17 suit in Las Vegas is not
25
26
7|, | | | |
Again, TSE makes this argument “in the alternative,” assuming for the sake of argument that the forum
28 || selection clause is permissible rather than mandatory, which it is not.
Page 13 of 25
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“credible.?

Moreover, Courts have held that even if a forum selection clause is permissive (as
Brahma contends), it serves to waive any objection the party has to the listed venue. Structural
Pres. Sys., LLC v. Andrews, 931 F. Supp. 2d 667, 673 (D. Md. 2013) (“permissive forum-
selection clauses are sometimes referred to as ‘consent to jurisdiction’ clauses because such

clauses specify one court empowered to hear the litigation which, in effect, waives any objection

to personal jurisdiction or venue in that jurisdiction”) (emphasis added) (internal citation

omitted); see also Am. Airlines, Inc. v. Rogerson ATS, 952 F. Supp. 377, 384 (N.D. Tex. 1996)
(holding that a forum selection clause waives a party’s right to contest venue in the forum
specified).

In other words, now that suit has been brought in a Las Vegas court (the federal action),
Brahma is barred from contesting that some other court (i.e. this Court) is a more appropriate
venue. This “consent to jurisdiction” rule is particularly appropriate here as it was not TSE that

chose to file the first lawsuit in Las Vegas but rather Brahma.

C. TSE Did Not Relinquish its Right to Enforce the Forum Selection Clause by
Filing the Motion to Expunge with the Nye County Court. TSE Merely
Complied with Nevada Law

TSE anticipates that Brahma may also argue that TSE’s filing of the Motion to Expunge
with the Nye County Court results in a waiver of TSE’s right to enforce the forum selection
clause. However, such an argument would be misplaced. The only reason TSE initiated this
proceeding in Nye County (which has now been resolved) was that Nevada law requires that a
motion to expunge a mechanic’s lien be brought in the county where the land affected by the lien
is located. See NRS 108.2275(1) (providing that a motion to expunge must be brought in “the
district court for the county where the property or some part thereof is located.”). Critically, the
filing of a special proceeding such as this one does not waive a party’s right to enforce a forum

selection clause for other claims. Pirolo Bros. v. Angelo Maffei & Figli, SAS, No. 87 CIV. 7561

% In Brahma’s Motion to Stay filed with the federal court on October 16, 2018, Brahma makes this
argument.
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(MBM), 1989 WL 20945, at *2 (S.D.N.Y. Mar. 2, 1989) (“when a party disregards a forum
selection clause and sues on a contract in an unauthorized forum, it waives the forum selection
clause only for the specific claim that it pursues™).

Now that this Court has decided TSE’s Motion to Expunge, the venue selection clause
should be enforced and the remainder of this proceeding’ sent back to federal court in Clark

County.

VII. THIS COURT LACKS JURISDICTION OVER THE THREE BRAHMA CLAIMS
IN THE “COUNTER-COMPLAINT” THAT WERE REMOVED TO FEDERAL
COURT

A. Once a Matter Has Been Removed to Federal Court, States Courts Lose
Jurisdiction Over the Dispute

Even assuming this Court were to (1) decline to strike Brahma’s “Counter-Complaint”
and (2) decline to enforce the Contract’s venue selection clause, there are additional grounds for
dismissal. The federal removal statute expressly bars any further proceedings in state court once

a notice of removal has been filed. The statute provides as follows:

Promptly after the filing of such notice of removal of a civil action the
defendant or defendants shall give written notice thereof to all adverse
parties and shall file a copy of the notice with the clerk of such State court,
which shall effect the removal and the State court shall proceed no
further unless and until the case is remanded.

28 U.S.C. § 1446(d) (emphasis added). In interpreting the above language, the Ninth Circuit
stated that “the clear language of the general removal statute provides that the state court loses
jurisdiction upon the filing of the petition for removal.” Resolution Trust Corp. v. Bayside
Developers, 43 F.3d 1230, 1238 (9th Cir.1994); see also California ex rel. Sacramento Metro.
Air Quality Mgmt. Dist. v. United States, 215 F.3d 1005, 1011 (9th Cir. 2000) (“it is impossible
to obtain judicial remedies and sanctions in state and local courts once an action is removed to

federal court. The removal of an action to federal court necessarily divests state and local courts

? Brahma’s Lien Foreclosure claim is addressed in Section VIII, supra. That claim must be dismissed on
separate grounds since a surety bond has been posted in 1.5 times the amount of Brahma’s most recent
mechanic’s lien. See NRS 108.2415(6) (providing that lien on land is released upon posting of bond).
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of their jurisdiction over a particular dispute.”); Wright & Miller, Federal Practice & Procedure
8 '3736 (4th ed.) (stating that, following removal, any further proceedings in a state court are
considered coram non judice and will be vacated even if the case is later remanded).

Moreover, it is not just the particular state court from which the case was removed that is
divested of jurisdiction over the dispute but all courts in the state. See In re M. M., 154 Cal. App.
4th 897, 912, 65 Cal. Rptr. 3d 273, 284 (2007) (“states are separate sovereigns with respect to the
federal government. Removal of an action may therefore be viewed as a transfer of the
proceeding from the courts of one sovereign (a state) to the courts of another (the United
States).”).

In Hollandsworth, the Idaho Supreme Court upheld the district court’s dismissal of a
complaint that was filed in state court after a separate action was already pending in federal

court, stating as follows:

The filing of the second action in the state court under these circumstances,
involving as it did the same parties, the same issues and the same facts,
incurs needless and substantially increased costs to the defendants, is a
waste of judicial resources, and conjures up the possibility of conflicting
judgments by state and federal courts.

Roberts v. Hollandsworth, 101 Idaho 522, 525, 616 P.2d 1058, 1061 (1980).

In General Handkerchief Corp., an insured brought an action in New York state court
against its insurer to recover on a policy issued to it. The insurer subsequently removed the
action to federal court. Later, the insurer brought a separate action against the insured in New
York state court (i.e. a second subsequent state court action) for the recovery of insurance
premiums. The insured filed a counterclaim in the second state court action (i.e. similar to the
“Counter-Complaint” filed by Brahma here) that was nearly identical to its complaint that had
been previously removed to federal court. The state court dismissed the counterclaim based on
lack of subject matter jurisdiction due to the prior removal of the same claims to federal court
and the New York Court of Appeals upheld the dismissal. Fire Ass'n of Philadelphia v. Gen.
Handkerchief Corp., 304 N.Y. 382, 385, 107 N.E.2d 499, 500 (1952).

In Leffall, an inmate brought an action against staff members for injuries he received in
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slip and fall accident. That action was removed to federal court. The inmate then filed a second
suit in state court against the same defendants. The court found that because the theories of
causation and damages in the second state court suit were “substantively identical” to those in
the removed federal case, dismissal of the second state court suit was required. Leffall v.
Johnson, No. 09-01-177 CV, 2002 WL 125824, at *2 (Tex. App. Jan. 31, 2002).

In Riley, the plaintiff filed her complaint in state court and the defendant then removed to
federal court based on federal question jurisdiction. The plaintiff then filed a motion to remand
which the federal court denied. Unhappy with being stuck in a federal forum, plaintiff then filed

an amended complaint in state court. The federal court severely criticized plaintiff>s actions:

[Plaintiff], however, has created a procedural mess. After the court denied
her original motion to remand, she filed an amended complaint in state
court; the court has no idea why she did this. Once removed, this court, not
the state court, had jurisdiction until this court remanded the case or
dismissed it without prejudice. This concept is not subtle; it is basic to the
law of jurisdiction. [plaintiff] had no basis for filing the amended complaint
in state court.

Riley v. Carson Pirie Scott & Co., 946 F. Supp. 716, 718 (E.D. Wis. 1996) (emphasis added).
Similarly, in Crummie, the plaintiff filed an amended complaint in stéte court after the action
was removed to federal court. The federal court found the amended state court complaint was
void and of no effect because the state court lacked jurisdiction. Crummie v. Dayton-Hudson

Corp., 611 F. Supp. 692, 693 (E.D. Mich. 1985) (“After a removal of an action, a federal court

‘acquires total, exclusive jurisdiction over the litigation . . . Applying the foregoing precepts to

the matter at bar, it is evident that Plaintiff's filing of an amended complaint in state court
subsequent to the removal of the cause was of no effect.”).

The rule that removal divests all state courts of jurisdiction over a dispute is both
necessary and logical. Without such a rule, any party could defeat federal jurisdiction by simply
re-filing its case in a different state court than the one the case was removed from without ever
even having to file a motion to remand expressly challenging the federal court’s jurisdiction.
Such an outcome would be directly contrary to both the letter and spirit of 28 U.S.C. § 1446(d)

and make removal meaningless. Indeed, not only do state courts lack jurisdiction once a matter
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is removed to federal court, but federal courts have authority to issue injunctions to enjoin state

court litigation that is filed after removal in an attempt to defeat federal jurisdiction.'

B. This Court Lacks Jurisdiction Over the Three Brahma Claims in the
Counter-Complaint that Were Removed to Federal Court

As set out above, state and federal courts from around the country have held that
plaintiffs will not be permitted to defeat federal jurisdiction by simply re-filing the same claims
in a second state court action after those claims have been removed to federal court. In
determining whether this court lacks jurisdiction to hear Brahma’s three federal court claims, the
only question is whether the claims asserted in Brahma’s Counter-Complaint are substantially
similar to the claims that were previously removed to federal court by TSE.

Here, Brahma has already admitted in a recent filing in federal court that this proceeding

is “duplicative” of the federal action and that it fulfills the “substantial similarity” requirement.

Exhibit 8 (Brahma’s Motion to Stay Federal Action at pp. 7, 9 (emphasis added). In fact, the
three claims against TSE that Brahma recently added to this action via the filing of its “Counter-

Complaint” are the exact same three claims that TSE previously removed to federal court. Those

claims are (1) Breach of Contract, (2) Breach of the Implied Covenant of Good Faith and Fair
Dealing and (3) Violation of NRS 624. The allegations that make up these claims are the same
allegations that were asserted in the federal court action. Compare Exhibit 3 2:11-28 — 5:1-5
(Brahma’s July 17, 2018 Complaint filed in the Eighth Judicial District Court and removed to
Nevada Federal District Court on September 10, 2018) with Exhibit 2 at 4:17-28 — 8:1-19
(Brahma’s September 25, 2018 First Amended Counter-Complaint filed with the Nye County
District Court). Thus, pursuant to 28 U.S.C. § 1446(d), this Court lacks jurisdiction over those

three claims and “shall proceed no further unless and until the case is remanded.” 28 U.S.C. §

1446(d) (emphasis added). TSE requests that these three claims be dismissed.

As an aside, TSE does not contend that this Court lacks jurisdiction over Brahma’s lien

10 Quackenbush v. Allstate Ins. Co., 121 F.3d 1372, 1378 (9th Cir. 1997); Kansas Pub. Employees Ret.
Sys. v. Reimer & Koger Assocs., Inc., 77 F.3d 1063, 1070 (8th Cir. 1996). TSE will be filing a motion
seeking to have the federal court enjoin this litigation.
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foreclosure claim against TSE or over Brahma’s third party bond claim against third party
defendants American Home Assurance Company (“American Home”) and Cobra Thermosolar
Plants, Inc. (“Cobra”). NRS 108.239 (governing lien foreclosure claims) and NRS 108.2421
(governing bond claims) indicate that proceedings on those statutory claims must be brought in
the county whether the property at issue is located. Further, unlike the three claims TSE is
seeking dismissal of, the lien foreclosure and bond claims were not previously removed to
federal court by TSE. However, as set forth more fully below, Brahma’s lien foreclosure claim

against TSE should be dismissed on other grounds and the surety bond claim should be stayed.

VIII. BRAHMA'’S LIEN FORECLOSURE CLAIM MUST BE DISMISSED BECAUSE

A BOND HAS BEEN POSTED AS SECURITY FOR THE LIEN

Brahma’s third cause of action is for Foreclosure of Notice of Lien and seeks to foreclose
on the TSE owned improvements to which its mechanic’s lien attaches. This is the only claim
before this Court that has not already been removed to federal court. NRS 108.2415 provides
that if a surety bond is provided in the amount of 1.5 times the notice of lien, the mechanic’s lien
is released from the land/improvements and attaches instead to the bond. NRS 108.2415(6) (“the
recording and service of the surety bond . . . releases the property described in the surety bond
from the lien and the surety bond shall be deemed to replace the property as security for the
lien.”). See also NRS 108.2413 (“[a] lien claimant’s lien rights or notice of lien may be released
upon the posting of a surety bond in the manner provided in NRS 108.2415 to 108.2425,
inclusive.”); Simmons Self-Storage v. Rib Roof, Inc., 130 Nev. 540, 551, 331 P.3d 850, 857-58
(2014) (. . . each surety bond replaced its corresponding property as security for the lien. This
means that a judgment awarded to respondent for one of those four properties would not be
against the property, but against the respective surety, ﬁp to the amount of the bond, and against
the principal for any amounts in excess of the bond amount.”).

Here, Brahma’s Fourth Amended Notice of Lien'! was in the amount of $12,859,577.74.

"' The Fourth Amended Notice of Lien was recorded on September 14, 2018 with the Nye County
Recorder. This is the most recent lien recorded by Brahma.
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Exhibit 9. 1.5 times this amount is $19,289,366.61. On October 9, 2018, Cobra'? caused a bond
in this amount to be recorded against the property/improvements encumbered by Brahma’s lien.
Exhibit 10 (surety bond). Thus, under NRS 108.2415(6), Brahma’s lien against the
property/improvements owned by TSE has been released and now attaches to Cobra’s bond. As
such, it is appropriate to dismiss Brahma’s Lien Foreclosure claim as there is no set of facts

under which Brahma could be permitted to foreclose on TSE’s property.

IX. IN THE ALTERNATIVE, THE COURT SHOULD STAY THIS ACTION UNTIL
THE COMPLETION OF THE PARALLEL FEDERAL COURT PROCEEDINGS
BASED ON THE “FIRST TO FILE RULE” AND PRINCIPLES OF COMITY

A. Legal Standard for Staying Proceedings Under the First to File Rule

In the event this Court (1) declines to strike Brahma’s Counter-Complaint under NRCP
7(a), (2) declines to enforce the Contract’s clause requiring venue in Las Vegas, (3) declines to
dismiss the Counter-Complaint for lack of subject matter jurisdiction, and (4) declines to dismiss
Brahma’s Lien Foreclosure claim based on the posting of Cobra’s $19 million bond, this Court
should at least stay this action until the first filed parallel proceedings in federal court are
complete.

“The power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effort for itself, for
counsel, and for Htigants. How this can best be done calls for the exercise of judgment which
must weigh competing interests and maintain an even balance.” Maheu v. Eighth Judicial Dist.
Court In & For Clark Cty., Dep't No. 6, 89 Nev. 214, 217, 510 P.2d 627, 629 (1973); see also
Jordan v. State ex rel. DMV and Public Safety, 110 P.3d 30, 41 (Nev. 2005) (“Nevada courts
possess inherent powers of equity and of control over the exercise of their jurisdiction.”)
(overruled on other grounds).

Under the “first to file rule,” a stay is particularly appropriate where there is a

substantially similar prior action pending before a different court. Pacesetter Sys., Inc. v.

2 Due to certain contractual obligations that are not pertinent to the instant Motion, Cobra was obligated
to TSE to post this bond to keep the property/improvements free of liens.
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Medtronic, Inc., 678 F.2d 93, 94-95 (9th Cir. 1982) (holding that it is appropriate for the “district
court to deciine jurisdiction over an action when a complaint involving the same parties and
issues has already been filed in another district”). The two actions need not be identical, only
“substantially similar.” Inhérent. com v. Martindale-Hubbell, 420 F.Supp.2d 1093, 1097
(N.D.Cal.2006);" see also McWane Cast Iron Pipe Corp. v. McDowell, Wellman Eng'g Co., 263
A.2d 281, 283 (Del. 1970) (stating that courts generally exercise that discretion “freely in favor
of the stay when there is a prior action pending elsewhere, in a court capable of doing prompt
and complete justice, involving the same parties and the same issues.”); Diet Ctr., Inc. v.
Basford, 124 1daho 20, 22, 855 P.2d 481, 483 (Ct. App. 1993) (“Where two actions between the
same parties, on the same subject, and to test the same rights, are brought in different courts
having concurrent jurisdiction, the court which first acquires jurisdiction, its power being
adequate to the administration of complete justice, retains its jurisdiction and may dispose of the
whole controversy, and no court of coordinate power is at liberty to interfere with its action.”);
21 C.J.S. Courts § 280 (“a state court should refuse to exercise jurisdiction over an action once it
is apprised of the fact that the federal court has assumed jurisdiction of an earlier suit based on
the same cause of action.”).

The Schwartz case is directly on point. In Schwartz, the plaintiff sued the defendants in
state court, the defendants removed the case to federal court and plaintiff then filed a separate
second action in state court. The second state court action involved identical claims to those
pending in the first filed federal action. The defendants filed a motion to stay the second state
court action which was denied. The Florida appellate court reversed and granted the stay,

holding that “[t}he [district] court's ruling has the effect of circumventing federal removal

jurisdiction and requires the petitioners to defend against the same causes of action in two

forums.” Schwartz v. DeLoach, 453 So. 2d 454, 456 (Fla. Dist. Ct. App. 1984) (emphasis

13 The Inherent.com decision was cited to with approval by the Nevada Supreme Court in the Gabrielle
decision. Gabrielle v. Eighth Judicial Dist. Court of State, ex rel. Cty. of Clark, No. 66762, 2014 WL
5502460, at *1 (Nev. Oct. 30, 2014) (unpublished). In Gabrielle, the Nevada Supreme Court held that it
was an abuse of discretion for a district court to not stay a state court action that was filed subsequent to a
federal court action involving the same claims and parties. /d.
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added). Just like the court did in Schwartz, this Court should stay this action and refuse to allow

Brahma to circumvent federal removal jurisdiction

B. Brahma’s Claims Were First Filed in the Federal Court Action and Thus
This Action Should be Stayed Until the Federal Action is Resolved

It is hard to imagine a more compelling set of facts justifying a stay than those presented
in this case. Brahma’s claims for (1) Breach of Contract, (2) Breach of the Implied Covenant
and (3) Violation of NRS 624 were first filed in the Eighth Judicial District Court on July 17,

2018. TSE then removed those claims to federal court on September 10, 2018. It was not until

September 20, 2018 that Brahma filed its original Complaint in this proceeding asserting a Lien

Foreclosure claim and not until September 25, 2018 that Brahma filed its Counter-Complaint

adding the three federal court claims to this proceeding.'® Thus, whether this Court looks at the
date of Brahma’s original Complaint or Counter-Complaint in this proceeding, Brahma’s
substantive claims against TSE were first asserted in the federal court action.

Moreover, the timing of Brahma’s actions indicates a calculated attempt to undermine the
federal court’s jurisdiction and forum shop. On September 25, 2018, Brahma filed its First

Amended Complaint in federal court dropping three claims from that action. That same day,

Brahma filed the Counter-Complaint adding the exact same three claims to this action. Clearly,
after this Court denied TSE’s Motion to Expunge on September 12, 2018, Brahma decided that
this Court was a more advantageous venue and proceeded to attempt to move its federal court
claims here via any means necessary. The “first to file rule” exists precisely to prevent parties
like Brahma from switching between different forums on a whim and should be enforced here.
In sum, if this Court is not inclined to strike/dismiss Brahma’s Counter-Complaint, the Court

should stay this proceeding until the resolution of the first filed federal court litigation.

'* Brahma may attempt to argue that the present action was the one “first filed” as TSE did file its Motion
to Expunge (which created this action) on June 11, 2018 which is prior to the July 17, 2018 Complaint
Brahma filed in Clark County state court. However, the case law is clear that, for purposes of the first
filed rule, the filing date of an action is derived from the filing date of the complaint. See NRCP 3 (“a
civil action is commenced by the filing of a complaint”); Pacesetter Sys., Inc. v. Medtronic, Inc., 678 F.2d
93, 96 n. 3 (9th Cir.1982) (filing date of respective complaints was all that mattered for purposes of the
first filed rule); Ward v. Follett Corp., 158 F.R.D. 645, 648 (N.D. Cal. 1994).
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1 Importantly, the stay should apply not only to the three claims that were previously
2 || removed to federal court but to this entire action. Brahma’s claim for Lien Foreclosure (against
3| TSE) and its third party Surety Bond Claim (against Cobra and American Home) both involve
4 || the exact same issues and subject matter as Brahma’s contract and NRS 624 claims. Both of
5| these claims boil down to allegations that TSE owes Brahma money for work Brahma performed
6 || on the Project. If Brahma were permitted to proceed in this Court with its Lien Foreclosure and
7| Surety Bond claim, TSE would be forced to litigate the same issue in two forums and there
8 Would' be the possibility of multiple inconsistent judgments. Barapind v. Reno, 72 F. Supp. 2d
91 1132, 1146 (E.D. Cal. 1999) (noting that one justification for applying the first to file rule is that
p; 10 || it “avoids the embarrassment of conflicting judgments™). As such, TSE requests that the Court
é i 11 || stay this action until the first filed federal action is complete.
wZ 12| X.  CONCLUSION
= 8 13 TSE requests the following relief from the Court:
% 2 14 1.) Strike Brahma’s September 25, 2018 Counter-Complaint because it is an
% g 15| impermissible pleading under both NRCP 7(a) and NRS 108.2275;
T+ 16 2) Dismiss Brahma’s Counter-Complaint because it was filed in violation of the
17 )l Contract’s requirement that venue be in Las Vegas, Nevada;
18 3) Dismiss Brahma’s claims for (1) Breach of Contract, (2) Breach of the Implied
19| Covenant of Good Faith and Fair Dealing and (3) Violation of NRS 624 because this Court lacks
20 || subject matter jurisdiction over those claims. Since those claims were removed to federal court
21 || prior to being filed in this action, this Court lacks jurisdiction under 28 U.S.C. § 1446(d).
22 4.) Dismiss Brahma’s Lien Foreclosure claim since Cobra has now posted an over
23 | $19 million bond as security for Brahma’s lien. NRS 108.2415(6) provides that a lien on
24 || property is released once a surety bond is posted; and
25\ 11/
260 ///
27\ 117
284 /117
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