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SURETY RIDER

To be atlached to and form a part of American Home Assurance Campany

Bond No. Bs54481

dated 03/15/12018

eflective
(MIONTH-DAY-YEAR)
executed by Cobra Thermasclar Plants, Inc. . as Principd,
PANCIPAL)
and by Amercan Home Assurance Company , as Surely,

in favor ol Brahma Group, Inc.

{O3LIGEE)
in consideration of Il:e mulual agreements herein conlained the Principal and the Surely hereby consent fo changing

The Bond Amount as follows:
Frem $10,767,580.C0
Tc $19.289.366.61

and
The Llen Amount as follows:

From $§7.178,386.94
Tc $12.358.5877.74

Nothing herein contained shall vary, alier or extend any provision or condifion of lhis bond excepl as herein expressly staled.

This rider
is elfeclive 0811572018
(MONTH-DAY-VEAR) \
[}
Signed and Sealed 09/2512018
(L3ONTH.CAY YEAF)
Cobra Thermosalar Plants|ln
(FRUCIPAL)
By:
(PRINCIPAL} ' l
Jos¢ Antonio Ferndnddz

o
American Home Assurance (:o'dpany

:/ZTLU% ¥y mm;

Tanms Malison, Auomee -in-Facl

SN44GEEF 1033
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ESMERALDA AND NYE COUNTIES

—t
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CERTIFICATION OF SERVICE

The undersigned hereby certifies that on thcg_ day of August, 2018, he mailed
copies of the foregoing ORDER OF REASSIGNMENT to the following;:
WEINBERG WHEELER HUDGINS
GUNN & DIAL
6385 South Rainbow Boulevard, Suite 400
Las Vegas, NV 89118
PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074

)7

Jared K. L. Esq
Law ClerK to Judge Robert W. Lane

AFFIRMATION

The undersigned hereby affirms that this Court Order does not contain the social

Jared K. Jfam, Esq.
Law CKrk to Judge Robert W. Lane

security number of any person.
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«IMLEY LLP

PEE.
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

O 00 3 O U A LN

NN RN N N N NN RN e e e e oy

o r

Honorable Court enter an Order that the Property and Work of Improvement be sold pursuant to
the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of
sums due W&W herein; and

6. For such other and further relief as this Honorable Court deems just and proper in

the premises.

Dated this /é J/“aay of January, 2017.
PEEL BRIMLEY LLP

-

CARY Bs-DOMIMNA, ESQ.
Nev Bar No? 10567
RONALD J. COX, ESQ.

Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for W&W-AFCQ Steel, LLC

10
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FILED
FIFTH JUDICIAL DISTRICT
D. Lee Roberts, Jr., Esq. oV 05 2018
I Nevada Bar No. 8877 N
Iroberts@wwhgd.com , ye County vy
2 || Colby L. Balkenbush, Esq. T g geffk
Nevada Bar No. 13066 ~eputy
3 cbalkenbush@wwhgd.com .
Ryan T. Gormley, Esq.
4 rgormley@wwhgd.com
WEINBERG, WHEELER, HUDGINS,
5| GUNN&DIAL, LLC
6385 South Rainbow Blvd., Suite 400
6 | Las Vegas, Nevada 89118
Telephone: (702) 938-3838
7 || Facsimile: (702) 938-3864
g Attorneys for Tonopah Solar Energy, LLC
9
= 10 IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
o ers 11 IN AND FOR THE COUNTY OF NYE
;% -~ 12 | TONOPAH SOLAR ENERGY, LLC, a Delaware | Case No. CV 39348
z 8 3 limited liability company, Dept. No. 2
Qun A Plaintiff,
s Z ! TONOPAH SOLAR ENERGY, LLC’S
z g 15 VS. OPPOSITION TO BRAHMA GROUP
o INC.’S MOTION FOR LEAVE T
§ JD: 16 BRAHMA GROUP, INC., a Nevada corporation, AMEND ITS FIRST AMENDED 0
: ' COUNTER-COMPLAINT AND THIRD-
] - Defendant. PARTY COMPLAINT
18
19
20
21 Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through
22 || its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DiaL, LLC,
23 | hereby opposes Brahma Group, Inc.’s Motion for Leave to Amend its First Amended Counter-
24 | Complaint and Third Party Complaint (“Motion”). Brahma’s Motion should be denied for all the
25 || reasons set forth in TSE’s October 18,2018 Motion to Strike/Dismiss/Stay. TSE further requests
26 || that the Court hear TSE’s Motion to Strike/Dismiss/Stay prior to hearing the instant Motion as
27| the outcome of TSE’s Motion will likely determine the outcome of this Motion.
28
Page 1 of 7
PA000485




HUDGINS GUNN & DIAL

(274
L
w
L
I
=
O
s
L
o
zZ
w
=

NeoREN- RS =TV, B - R US B O R

Y T NG T N T NG T N S S e S T e e

This Opposition is made and based upon the following Memorandum of Points and
Authorities, the pleadings and papers on file herein, and any argument presented at the time of
hearing on this matter.

DATED this 5th day of November, 2018.

D. Lee Roberts, Jr., Esq.

Colby L. Balkenbush, Esq.

Ryan T. Gormley, Esq.

WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC

6385 S. Rainbow Blvd., Suite 400

Las Vegas, NV 89118

Attorneys for Tonopah Solar Energy, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Brahma’s Motion should be denied for all the reasons set forth in TSE’s pending
Motion to Strike/Dismiss/Stay that was filed on October 18, 2018." TSE suggests that, for
purposes of efficiency, its Motion to Strike/Dismiss/Stay should be heard before the instant
Motion to Amend as if TSE’s Motion is granted, Brahma’s Motion to Amend becomes moot.

TSE incorporates by reference all of the arguments raised in the Motion to
Strike/Dismiss/Stay into this Opposition but will reiterate some of those arguments here. First,
Brahma is seeking to amena a “Counter-Complaint” that is void and should never have been
filed in a special proceeding such as this one in the first place. A “Counter-Complaint” is not a
permitted pleading under NRCP 7(a) and NRS 108.2275 proceedings are strictly limited to the
adjudication of mechanic’s liens.

Second, Brahma has significant additional problems. The Parties’ Contract contains a
venue selection clause requiring venue in Clark County rather than Nye County. Brahma

recognized the validity of this clause by initially filing its substantive claims against TSE (i.e.

! The full title of TSE’s prior motion is “Motion to Strike Brahma Group Inc.’s First Amended Counter-
Complaint, or, in the Alternative, Motion to Dismiss Counter-Complaint, or, in the Alternative, Motion to
Stay this Action Until the Conclusion of the Proceedings in Federal Court.”

Page 2 of 7
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breach of contract, breach of the implied covenant, violation of NRS 624) in the Eighth
Judicial District Court in Clark County on July 17, 2018. On September 10, 2018, TSE
removed those claims to Nevada Federal District Court in Clark County. Unhappy with that
turn of events, Brahma attempted an improper back door remand by amending its federal court
complaint (without leave of court) and dropping three of its claims against TSE. Brahma then
simultaneously filed the “Counter-Complaint” in this Nye County action adding the three

dropped federal court claims (the same claims that Brahma originally filed in state court in

Clark County) to this action. As set forth in TSE’s Motion to Dismiss/Strike/Stay, this

Neo R e Y, B > VS B \S

constitutes improper forum shopping and this Court lacks jurisdiction over claims that have

[
O

previously been removed to federal court.

<
& 2 11 Thus, it would make no sense for this Court to permit Brahma to amend its “Counter-
E % 12 || Complaint” when the Court lacks jurisdiction over this dispute due to both the venue selection
= 8 13 || clause and Brahma’s claims having been previously removed to federal court. TSE requests
O
Y (2 14 || that this Court deny Brahma leave to amend as such an amendment would be futile and instead
e
o .. .
Za 15| strike/dismiss Brahma’s Counter-Complaint.
w >
2T 16| 1. LEGAL ARGUMENT
17 A. The “Counter-Complaint” Cannot be Amended and Must Be Stricken
18 Because It Does Not Comply with NRCP 7(a)
19 NRCP 7(a) provides as follows:
20 There shall be a complaint and an answer; a reply to a counterclaim
21 denominated as such; an answer to a cross-claim, if the answer contains a
cross-claim; a third-party complaint, if a person who was not an original
2 party is summoned under the provisions of Rule 14; and a third-party
answer, if a third-party complaint is served. No other pleading shall be
23 allowed, except that the court may order a reply to an answer or a third-
party answer. :
24
25 || (emphasis added). In Smith, the Nevada Supreme Court provided an extensive explanation of
26 || this rule. Smithv. Eighth Judicial Dist. Court In & For Cty. of Clark, 113 Nev. 1343, 1346, 950
27 || P.2d 280, 282 (1997). There, the first pleading filed was plaintiff Lee’s complaint against
28 || defendant Chang for injuries incurred in a car accident. Defendant Chang then filed a separate

Page 3 of 7
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document entitled “cross-claim” that alleged that a different defendant (Smith) was responsible
for Chang’s injuries in the accident.
The Nevada Supreme Court explained that the district court should have stricken the

defendant’s “cross-claim” under NRCP 7(a) because “the only pleadings allowed are

complaints, answers and replies” and a “cross-claim” or “counter-claim” was not a permitted
pleading. Jd. (emphasis added). “Counterclaims and cross-claims are not separate pleadings, but
are claims for relief that may be set forth in answers and complaints.” Id. Thus, because the

defendant had failed to assert the cross-claim in his answer (a permitted pleading), the court was

O e 3 N B W

obligated to strike the rogue “cross-claim” as an impermissible pleading under NRCP 7(a). Id.

= 10 | (“[c]ounterclaims and cross-claims must be set forth in pleadings authorized by NRCP 7,

; i 11 || because ‘[n]o other pleading shall be allowed.””).

LUI-'Ué 12 The Nevada Supreme Court further explained that the fact that Nevada is a notice-

38 13 || pleading jurisdiction that liberally construes pleadings could not save the defendant’s rogue

;‘2 2 14 || pleading from being stricken. “There is, however, nothing technical about the defect in Chang's

% g 15 || cross-claim; the document simply is not a pleading, and does not itself put the matters asserted

3T 16 || therein at issue.” Id. at 283 (emphasis added).

LC 17 Here, like defendant Chang in the Smith case, Brahma has attempted to file a pleading
18 || that is not permitted under NRCP 7(a). Brahma’s “Counter-Complaint” filed on September 25,
19 || 2018 is not one of the three permitted pleadings under Nevada law (i.e. a “complaint,” “answer”
20 )| or “reply.”). Thus, under NRCP 7(a) and Smith, Brahma’s Counter-Complaint constitutes a
21 )| rogue pleading that must be stricken. To permit Brahma to amend the Counter-Complaint and
22 || then immediately thereafter strike the amended Counter-Complaint would be pointless and
23 || unnecessary. Instead, this Court should simply strike/dismiss the original Counter-Complaint
24 || and deny Brahma’s Motion to Amend as moot.
25 B. When a Pleading is Void Because it Violates a Rule or Statute, a Court Lacks
2 Discretion to Permit an Amendment
27 In Otak, the Nevada Supreme Court faced a situation similar to this one. Pursuant to
28

NRS 11.258, a party must concurrently file an attorney affidavit and an expert report with any
Page 4 of 7
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1| complaint against a design professional. The general contractor filed a complaint against the

2 || architect without the required affidavit and expert report. Once the contractor realized its
3| error, it quickly amended its complaint and added the affidavit and expert report. However,
4 || the Nevada Supreme Court held that amendment was not permitted because a complaint filed
5 || in violation of a clear rule is “void ab initio.” Otak Nevada, LLC v. Eighth Judicial Dist. Court
6 || of State, ex rel. Cty. of Clark, 127 Nev. 593, 599, 260 P.3d 408, 412 (2011)
7 In so holding, the Nevada Supreme Court pointed out that NRCP 15(a) does not even
8 || apply to situations where an impermissible pleading has been filed:
9 The provision of NRCP 15(a) that allows ‘a party to amend the party's

10 pleading once as a matter of course at any time before a responsive pleading

is served’ is inapplicable when that pleading is void . . . because a void

11 pleading does not legally exist and thus cannot be amended.

121 14

13 Key to the Court’s holding in Ofak was that NRS 11.258 contains the word “shall” in

14 || regard to the requirement that an affidavit and report accompany a complaint against an

15 || architect. This language was deemed to deprive the district court of discretion to permit an

HUDGINS GUNN & DIAL

16 | amendment. Here, NRCP 7(a) also states that no pleading other than a complaint, answer or

[2°4
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17 || reply “shall be allowed.” Thus, if this Court finds that Brahma’s “Counter-Complaint”
18 || violates NRCP 7(a), which it does, the Counter-Complaint is “void ab initio” and the Court

19 || lacks discretion to permit an amendment.

20 C. This is a Limited Special Proceeding in Which the “Counter-Complaint”
51 and Third Party Complaint Should Never Have Been Filed

22 As pointed out more fully in TSE’s Motion to Dismiss/Strike/Stay, NRS 108.2275
23

proceedings were not intended to address parties’ substantive claims against each other. This

24
25
26

proceeding was initiated by the filing of TSE’s Motion to Expunge. Thus, the sole

jurisdictional basis for this proceeding is NRS 108.2275 (governing motions to expunge
mechanic’s liens). The Nevada Supreme Court has indicated that proceedings to expunge a
27|l lien under NRS 108.2275 are special limited proceedings. See e.g., Crestline Inv. Grp., Inc. v.

28 Lewis, 119 Nev. 365, 371, 75 P.3d 363, 367 (2003) (superseded by statute on unrelated
Page 5 of 7
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grounds). Importantly, nothing in NRS 108.2275 permits a party to broaden those proceedings
by filing a “counter-complaint” or a third party complaint. Thus, an additional ground for
denying Brahma leave to amend is that Brahma’s Counter-Complaint and Third Party
Complaint are both outside the limited jurisdictional scope of NRS 108.2275 proceedings.

D. Brahma’s Proposed Amendment is Futile

Brahma correctly points out that leave '[to amend] shall be freely given when justice so
requires.” NRCP 15(a). “However, leave to amend should not be granted if the proposed
amendment would be futile.” Halcrow, Inc. v. Eighth Jud. Dist. Ct., 129 Nev. 394, 398, 302
P.3d 1148, 1152 (2013); see also Allum v. Valley Bank of Nevada, 109 Nev. 280, 287, 849
P.2d 297,302 (1993).

Here, granting leave to amend would be futile in light of all the arguments set out in
TSE’s Motion to Strike/Dismiss/Stay. As set forth more fully in TSE’s Motion to
Strike/Dismiss/Stay, the Parties’ Contract contains a venue selection clause requiring venue in
Clark County. Moreover, this Court lacks subject matter jurisdiction over all of the remaining
claims in Brahma’s Counter-Complaint as those claims were first removed to federal court by
TSE before Brahma improperly filed them with this Court. Thus, allowing Brahma’s
amendment would be futile as this entire action, at least as it relates to TSE, must be dismissed
so the parties can litigate the remainder of their dispute in federal court.
III. CONCLUSION

For all the above reasons and the reasons set forth in TSE’s Motion to
Strike/Dismiss/Stay, TSE requests that the Court deny Brahma’s Motion and instead

strike/dismiss Brahma’s Counter-Complaint and Third-Party Complaint.

(//WM

DATED this 5th day of November, 2018.

erts, Jr., Esq.
Colby L. Balkenbush Esq.
Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 450
Las Vegas, NV 89118
Attorneys for Tonopah Solar Energy, LLC
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D. Lee Roberts, Jr,, Esq.
Nevada Bar No 8877
Iroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
Ryan T. Gormley, Esq.
Nevada Bar No. 13494
rgormley@wwhgd.com
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL LLC
6385 South Ralnbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Tonopah Solar Energy, LLC

IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF NYE

TONOPAH SOLAR ENERGY, LLC, a Delaware | Case No. CV 39348
limited liability company, Dept. No. 2

Plaintiff,

TONOPAH SOLAR ENERGY, LLC’S
VS. REPLY TO BRAHMA GROUP INC.’S
BRAHMA GROUP, INC., a Nevada corporation, ENPEgg;(F IIOECTé) h}g?fgﬁ? ¥g (S)r}:ﬁll}qg
BRAHMA GROUP, INC.’S FIRST
Defendant. AMENDED COUNTER-COMPLAINT
OR, IN THE ALTERNATIVE, MOTION
TO DISMISS COUNTER-COMPLAINT
OR, IN THE ALTERNATIVE, MOTION
TO STAY THIS ACTION UNTIL THE
CONCLUSION OF THE PROCEEDINGS
IN FEDERAL COURT

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through
its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DiaL, LLC,
hereby submits its Reply to Brahma Group, Inc.’s (hereinafter “Brahma”) Opposition to TSE’s
Motion to Strike/Dismiss/Stay. Brahma’s lengthy opposition amounts to nothing more than an

argument that TSE is elevating form over substance. But that is incorrect. As explained below,
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both form and substance support the relief sought by TSE’s motion. Based on Brahma’s actions
and filings, the Nevada Federal District Court is the appropriate place for this litigation to take
place. The Nevada Federal District Court routinely hears lien disputes such as the dispute
presented here. TSE’s motion should be granted.

This Reply is made and based upon the following Memorandum of Points and
Authorities, the exhibits attached hereto, the pleadings and papers on file herein, and any

argument presented at the time of hearing on this matter.

D.L oberts, Jr., Esq.

Colby L. Balkenbush, Esq.

Ryan T. Gormley, Esq.

WEINBERG, WHEELER, HUDGINS,

GUNN & DiaL, LLC

6385 S. Rainbow Blvd., Suite 400

Las Vegas, NV 89118

Attorneys for Tonopah Solar Energy, LLC

DATED this 30th day of November, 2018.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

TSE’s Motion presented this Court with four straight forward reasons why Brahma’s
Counter-Complaint and Third Party Complaint should be stricken, dismissed or stayed:

1.) TSE argued that Brahma’s “Counter-Complaint” is not a recognized pleading and

therefore, pursuant to NRCP 7(a) and the Nevada Supreme Court’s Smith decision, it must be

stricken. TSE further pointed out that NRS 108.2275 proceedings are special limited

proceedings that cannot be used to litigate a party’s substantive claims against each other.

2) TSE argued that Brahma’s Contract with TSE contains a forum selection clause
requiring venue in Las Vegas, not Pahrump. TSE further argued that Brahma is estopped from
litigating the validity of this clause and/or has waived its right to challenge the clause because,
before filing its Counter-Complaint in this action, Brahma filed a nearly identical complaint in
the Eighth Judicial District Court in Las Vegas, thus acknowledging the enforceability of the

venue clause.
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3) TSE argued that this Court lacks subject matter jurisdiction over the three federal
court claims that Brahma dropped from its Eighth Judicial District Court complaint (the
complaint that was removed to federal court by TSE) and re-filed in Nye County because, once a
complaint is removed to federal court, all state courts lose jurisdiction over the claims, not just
the particular state court from which the claims were removed. TSE cited extensive case law
supporting this argument which Brahma’s Opposition does not even attempt to address. See
Motion at pp. 15-19. TSE further pointed out that any different rule would result in removal to
federal court being a meaningless exercise as a plaintiff could simply re-file the same claims in a
state court action and proceed as if removal never occurred (which Brahma is attempting to do
here).

4) Finally, TSE argued that, even if this Court disagrees with all of the above
arguments, this Court should still stay this action until completion of the parallel federal
proceedings under the “First to File” rule. TSE set forth extensive case law holding that where
two actions are “substantially similar,” a court should stay the later filed action and allow the
first filed action to proceed to completion. In determining which action was “first filed” courts
look to the date of filing of the competing complaints. TSE showed that Brahma’s Eighth
Judicial District Court complaint (that was later removed to federal court) was filed on July 17,
2018 whereas Brahma’s Lien Foreclosure Complaint and Counter-Complaint in this action were

filed on September 20 and September 25, 2018, respectively. TSE further showed, and Brahma

has admitted in its federal court filings, that this later filed Nye County action is “substantially
similar” to the first filed federal action since it involves the same transaction or occurrence and
many of the same claims. Thus, TSE argued that a stay of this action is appropriate until the
federal court action is completed.

Rather than address the above straight forward arguments, Brahma’s Opposition
essentially ignores them and trots out a hypothetical parade of horribles that will allegedly occur
if Brahma is forced to litigate its claims in Nevada Federal District Court.  According to
Brahma, the prospect of a mechanic’s lien claimant having to litigate in Nevada federal court is

so dire and unthinkable that this Court should ignore the well-settled legal principles set forth in
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TSE’s Motion and save Brahma from a federal court that is allegedly bent on depriving Brahma
of its mechanic’s lien rights.

Brahma’s scare tactics are a transparent attempt to distract this Court from the obvious
conclusion that Las Vegas federal court is the correct and appropriate forum for this litigation.
Contrary to Brahma’s contentions, the federal court is fully capable of addressing all of
Brahma’s claims, allowing all parties to participate in the litigation there (i.e. Cobra, AHAC,
H&E, etc.) under federal law permitting intervention of non-diverse parties and protecting all of
Brahma’s rights under Nevada law. Indeed, Nevada’s federal courts regularly handle mechanic’s
lien cases both inside and outside the counties in which they sit. As an example, in SMC
Construction, the federal court in Washoe County expunged a mechanic’s lien recorded on
property in Douglas County. SMC Constr. Co. v. Rex Moore Grp., Inc., No.
317CV00470LRHVPC, 2017 WL 4227940, at *4 (D. Nev. Sept. 21, 2017). Judge Boulware, the

federal judge this dispute is currently pending before, recently issued a thorough opinion

regarding a mechanic’s lien case that was before him and has experience handling such disputes.
YWS Architects, LLC v. Alon Las Vegas Resort, LLC, No. 217CV01417RFBVCF, 2018 WL
4615983, at *1 (D. Nev. Sept. 26, 2018). There is no policy that cases arising under Nevada’s
mechanic’s lien law cannot be litigated in federal court.

Brahma also argues that TSE is attempting to litigate the case in federal court as a delay
tactic. This is false. It is Brahma who is engaging and continues to engage in delay tactics.
Within two days of the FRCP 26(f) conference occurring, TSE served requests for production of
documents and interrogatories on Brahma in the federal action. Exhibit 1 (written discovery).
Rather than responding, Brahma recently filed a motion to stay all discovery in the federal action
and objected to all of TSE’s requests. Exhibit 2 (Motion to Stay Discovery filed on November
28, 2018); see also Exhibit 3 (Brahma’s objections to TSE’s written discovery). Brahma’s
action belies its alleged desire for a speedy trial while TSE’s actions show it is actively moving
the federal case forward.

Despite the rhetoric in Brahma’s Opposition, the ti.meline of events set forth in TSE’s

Motion shows that it is Brahma, not TSE, who is engaged in forum shopping. Brahma filed its
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first complaint alleging substantive claims against TSE in the Eighth Judicial District Court on
July 17, 2018. TSE removed Brahma’s Eighth Judicial District Court complaint to federal court
on September 10, 2018. Then, on September 12, 2018, this Court held a hearing on TSE’s
Motion to Expunge and denied the motion. Believing that it had found a favorable judge,
Brahma changed strategies and sought to move its federal court claims to this Court within 2
weeks of receiving the favorable ruling on the Motion to Expunge, which has created the present
procedural quagmire.

This Court can end this quagmire by ignoring the inapposite arguments in Brahma’s
Opposition and enforcing the following non-controversial principles set forth in TSE’s Motion:
(D the only pleadings recognized in Nevada are those set forth in NRCP 7(a) and a “Counter-
Complaint” is not among those; (2) a contractual forum selection clause that is not unreasonable
and has been invoked by Brahma should be enforced; (3) state courts lose jurisdiction of claims
that are removed to federal court unless and until the federal court issues an order remanding the
claims back to state court; and (4) courts should allow the first-filed complaint to proceed and
stay similar later-filed complaints in different actions. These well-established rules lead to one
conclusion— this action should be dismissed or stayed and the first filed federal action in Las
Vegas should be allowed to proceed. For these reasons and those set forth below, TSE requests

that the Court grant its Motion.

II. BRAHMA’S COUNTER-COMPLAINT MUST BE STRICKEN BECAUSE THE
NEVADA SUPREME COURT HELD IN SMITH THAT FILING A PLEADING
THAT IS NOT RECOGNIZED BY NRCP 7(a) IS NOT AN EXCUSABLE

TECHNICAL ERROR
A. Brahma’s “Substance Over Form” Counter-Argument is Defeated by Smith
and NRCP 7(a).

TSE’s Motion argued that under NRCP 7(a), only three types of pleadings are allowed, a
complaint, an answer and a reply to a counterclaim. TSE further pointed out that NRCP 7(a)
clearly states that “no other pleading shall be allowed” and thus Brahma’s “Counter-Complaint”

should be stricken. In response, Brahma more or less acknowledges that its Counter-Complaint

is problematic but argues that the Court should overlook this “technicality” because (1) the
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Counter-Complaint gives TSE notice of Brahma’s claims and (2) Nevada has a liberal notice
pleading standard.

Brahma’s arguments fail because they would require this Court to disregard the express
language of NRCP 7(a) and the Nevada Supreme Court’s decision in Smith. In Smith, the
Nevada Supreme Court was confronted with the exact same issue as here—what is the remedy
when a party files a pleading that is not permitted by NRCP 7(a). Smith v. Eighth Judicial Dist.
Court, 113 Nev. 1343, 1348, 950 P.2d 280, 283 (1997). The party that filed the rogue document
in Smith argued that its error should be excused because Nevada is a notice-pleading jurisdiction
that liberally construes pleadings (i.e. the same argument Brahma raises in its Opposition). The

Smith Court rejected this argument and ruled as follows:

Nevada is a notice-pleading jurisdiction and pleadings should be liberally
construed to allow issues that are fairly noticed to the adverse party. There
is, however, nothing technical about the defect in Chang's cross-claim; the
document simply is not a pleading, and does not itself put the matters
asserted therein at issue.
Id. (emphasis in original). In sum, Smith held that (1) filing a document not permitted by NRCP
7(a) is not a “technicality” and (2) that only the pleadings set forth in NRCP 7(a) fall within
Nevada’s liberal pleading standard. Thus, since Brahma has filed a document that is not
permitted under NRCP 7(a), it cannot rely on Nevada’s liberal notice-pleading standard to save
the document from being stricken.
B. Brahma Has Not Cited any Case that Addresses NRCP 7(a) or Smith
The other cases cited by Brahma in its Opposition do not help its argument because they
do not address NRCP 7(a) or Smith and merely support the idea that Nevada is a notice pleading
jurisdiction, which no one disputes. Brahma cites Nevada State Bank v. Jamison Family P'ship,
106 Nev. 792, 800, 801 P.2d 1377, 1383 (1990) and Hay v. Hay, 100 Nev. 196, 198, 678 P.2d
672, 674 (1984) for the basic proposition that Nevada is a notice pleading jurisdiction. Brahma’s
reliance on State Dep't of Taxation v. Masco Builder Cabinet Grp., 127 Nev. 730, 738, 265 P.3d
666, 671 (2011) is misplaced because this case has nothing to do with the current issue before the

court, as it pertains to equitable tolling in the context of a statute of limitation for tax refunds.
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None of the cases cited by Brahma address the applicability of NRCP 7(a) and Smith.

C. Contrary to Brahma’s Strained Interpretation of the Statute, NRS 108.2275
Does Not Permit Filing a Counter-Complaint into a Motion to Expunge
Proceeding

Brahma raises a handful of additional weak arguments that merit only brief discussion
here. Brahma argues that even if the “Counter-Complaint” violates NRCP 7(a), NRCP 7(a) is
trumped by NRS 108.2275 because NRS 108.2275(5) permits Brahma to file a Counter-
Complaint in a special proceeding such as this one. This is incorrect. NRS 108.2275(5) only
provides that, if a lien foreclosure complaint has already been filed, a motion to expunge can be
filed in that action rather than being filed in a separate action. The statute says nothing about
parties being permitted to file substantive claims via a “Counter-Complaint” in a limited
proceeding that was created by a motion to expunge rather than a complaint. Indeed, the leading
Nevada construction law treatise agrees that one cannot file a Counter-Complaint into a special

proceeding such as this:

[a] foreclosure suit cannot be filed as a counter-claim to a petition to
expunge or reduce under NRS 108.2275, however. Since a petition is not a
“complaint,” it cannot commence an action under Nevada Rules of Civil
Procedure (NRCP) 4. Likewise, a “petition” is not a proper “pleading”
under NRCP Rule 7(a), to which a counter-claim may be filed. Rather, it is
a “motion” under NRCP Rule 7(b). As such, it is improper legal practice to
file a counter-claim to a petition under NRS 108.2275.

In sum, contrary to Brahma’s contentions, there is no conflict between NRCP 7(a) and NRS
108.2275(5) that would require resorting to NRCP 81(a)’s tiebreaker rule. No statute, rule or

case permits what Brahma has done.

D. Brahma’s Counsel’s Past Violations of NRCP 7(a) and Smith Do Not Justify
His Current Violation

Realizing the precariousness of its position, Brahma argues that, even though there is no
legal authority permitting the filing of a Counter-Complaint in a proceeding such as this and

even though such an action clearly violates NRCP 7 and Smith, this Court should not be

" LEON F. MEAD II, NEVADA CONSTRUCTION LAW 286 (2016 ed.), attached hereto as Exhibit 4.
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perturbed as Brahma’s counsel has done this in the past. See Opposition at 14:26-28 — 15:1-5
and Exhibit 20 to Opposition. But a past violation of the rules does not justify a current
violation.  An attorney cannot cite his own violations of the rules of civil procedure and the
mechanic’s lien statute as precedent for permitting him to continue violating said rules in the
future.

E. NRCP 42 Has No Application Here

Finally, Brahma’s argument that the Court should sever the Counter-Complaint from this

action and then consolidate it under NRCP 42 is also unavailing. NRCP 42 does not permit such

a course of action and, in any case, a pleading that violates NRCP 7(a) is void and cannot be

somehow revived by severing and consolidation.

III. THE CONTRACT’S FORUM SELECTION CLAUSE IS ENFORCEABLE AND
IS NOT VOIDED BY ANY NEVADA STATUTE

As pointed out in TSE’s Motion, Brahma cannot now challenge the enforceability of the
Contract’s clause requiring all litigation take place in Las Vegas since Brahma is the one who
first chose to file suit in the Eighth Judicial District Court in Las Vegas. Even if the clause were
“permissive” as Brahma contends, it operates to “waive any objection to . . . venue in that
jurisdiction.” Structural Pres. Sys., LLC v. Andrews, 931 F. Supp. 2d 667, 673 (D. Md. 2013).
All of Brahma’s other arguments are red herrings designed to distract the court from this simple
fact.

For example, Brahma argues that the clause requiring a Las Vegas venue is
unenforceable because NRS 108.2421 allegedly requires that all bond and lien claims be brought
in the county where the property at issue is located. This is incorrect. Nevada federal district
courts and Nevada state courts regularly adjudicate mechanic’s lien and bond claim cases that

affect property located in counties other than the counties in which those courts sit. See e.g.,

SMC Constr. Co. v. Rex Moore Grp., Inc., No. 317CV00470LRHVPC, 2017 WL 4227940, at *4
(D. Nev. Sept. 21, 2017). (the federal court in Washoe County expunged a mechanic’s lien
recorded on property in Douglas County); Lamb v. Knox, 77 Nev. 12, 16, 358 P.2d 994, 996
(1961) (Clark County state court ruled on mechanic’s lien recorded on property in Nye County).
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Thus, it is entirely appropriate for sophisticated parties to agree to litigate their construction
dispute in a Nevada county other than the county where the construction project took place.
Finally, contrary to Brahma’s assertions, Brahma’s alleged right to a Nye County venue
is neither sacrosanct nor unwaivable. Lamb at 16, 358 P.2d at 996 (mechanic’s lien case holding
that “appellants waived any right under said statute to have the case tried in Nye County where
the land involved in the action was situated.”). The Court should enforce the forum selection
clause and require Brahma to litigate in the forum it contractually agreed to and originally

chose—Las Vegas.

IV. THIS COURT LACKS SUBJECT MATTER JURISDICTION OVER THE
CLAIMS THAT TSE REMOVED TO FEDERAL COURT

In its Motion, TSE cited extensive case law demonstrating that once an action is removed
to federal court, the state courts lose jurisdiction of all removed claims unless/until the federal
court issues an order remanding the case back to state court. TSE further demonstrated that this
rule divests all courts in the state of jurisdiction over the removed claims, not just the particular
state court from which the action was originally removed. See Motion at pp. 15-19. Among
others, the Hollandsworth, General Handkerchief Corp. and the Leffull cases® have nearly
identical facts to this case and resulted in the state court dismissing the later filed state court
action that sought to assert claims that were duplicative of those that were first removed to
federal court.

Brahma’s Opposition does not attempt to respond to any of TSE’s above arguments.
Instead, as stated earlier, Brahma focuses on trying to trick this Court into believing that
Brahma’s fundamental rights will be prejudiced if this Court does not find some creative way to
keep this litigation in Nye County. Brahma points to its alleged right to pursue its contract
claims against TSE in conjunction with its claim against the Brahma Surety Bond and its alleged

right to a quick trial. But, these are not fundamental rights; they are procedural preferences.

2 Roberts v. Hollandsworth, 101 Idaho 522, 525, 616 P.2d 1058, 1061 (1980); Fire Ass'n of Philadelphia
v. Gen. Handkerchief Corp., 304 N.Y. 382, 385, 107 N.E.2d 499, 500 (1952); Leffall v. Johnson, No. 09-
01-177 CV, 2002 WL 125824, at *2 (Tex. App. Jan. 31, 2002).
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Moreover, the federal court is fully capable of protecting all of Brahma’s fundamental rights.
There is no prohibition on federal courts resolving Nevada mechanic’s lien cases or entertaining
requests for a speedy trial. It is common for federal courts in Nevada to adjudicate mechanic’s
lien cases outside of the county in which they sit. Brahma’s procedural preferences do not
justify forum shopping or subverting the removal jurisdiction of the Las Vegas federal court.

To reiterate, this Court lacks subject matter jurisdiction over the three contract claims that
TSE removed to federal court and that Brahma then re-filed in this action via the “Counter-
Complaint.” The Court should construe Brahma’s failure to address this issue as an admission

that it lacks a good faith argument to the contrary, which it does.

V. BRAHMA’S REMOVED EIGHTH JUDICIAL DISTRICT COURT COMPLAINT
WAS FILED BEFORE BRAHMA’S NYE COUNTY COMPLAINT AND THUS
THIS ACTION SHOULD BE STAYED AND THE “FIRST FILED” FEDERAL
ACTION ALLOWED TO PROCEED

As set forth in TSE’s Motion, a stay is appropriate under the “First to File” rule where
there is a substantially similar prior action pending before a different court. Pacesetter Sys., Inc.
v. Medtronic, Inc., 678 F.2d 93, 94-95 (9th Cir. 1982). In determining which action came “first”
courts universally look to the date the respective complaints were filed. Id. at 96, n.3; Ward v.
Follett Corp., 158 FR.D. 645, 648 (N.D. Cal. 1994). Since Brahma’s Eighth Judicial District
Court complaint was filed on July 17, 2018 and its Complaint and “Counter-Complaint” in the

Nye County action were filed on September 20 and September 25, 2018, respectively, Brahma

loses the first to file argument.

A. TSE is Not Seeking a Stay of Brahma’s Motion for Attorneys’ Fees

Brahma posits four arguments for why, even though its federal court complaint was first
filed, this Court should still not stay this action. First, Brahma argues that the real motive behind
TSE’s request for a stay is that TSE is improperly trying to avoid an award of attorneys’ fees
against it for the Motion to Expunge that this Court denied. This is incorrect. As shown by
TSE’s Opposition to Brahma’s Motion for Attorneys’ Fees that was filed on November 20, 2018,
TSE acknowledges that this Court should award attorneys’ fees to Brahma but takes issue with
the grossly unreasonable amount of fees Brahma is requesting. Indeed, TSE proposes in its
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Opposition that the Court award Brahma approximately $23,000 in fees. A hearing is set for
December 11, 2018 on Brahma’s Motion for Attorneys’ Fees and TSE is not seeking to stay the
Court’s adjudication of that issue as it is not substantially related to the issues raised in the
parallel federal action.

B. The Nevada Federal District Court Can Adjudicate All Aspects of the
Parties’ Dispute and the Litigation There is Already Further Along Than
This Litigation

Second, Brahmé argues that this Court is the most convenient forum because only this
Court can hear all claims related to the Project in a single proceeding. Brahma is wrong and
misunderstands the federal procedural rules and statutes. The federal court could resolve this
entire dispute in an efficient manner and is already further along in doing so as that court has

already issued a scheduling order and TSE has issued discovery requests to Brahma. See

 Exhibit 5 (federal court scheduling order); Exhibit 1 (federal court written discovery). Brahma

and TSE could litigate all of their claims against each other in federal court. Brahma’s bond
claim against Cobra and AHAC (the surety) would be stayed by this Court and Cobra and the
surety would interplead as non-diverse defendants in the federal action, as interested parties. See
Mattel, Inc. v. Bryant, 441 F. Supp. 2d 1081, 1095 (C.D. Cal. 2005) aff’d, 446 F.3d 1011 (9th
Cir. 2006) (providing that intervention by a non-diverse non-indispensable party in an action
removed on the basis of diversity does not destroy diversity and that a party can intervene as a
defendant even if there is no claim against it). Thus, the findings of fact and conclusions of law
in the federal action would have a claim preclusive effect on Brahma’s stayed bond claim against
Cobra and the surety in this Court. See Littlejohn v. United States, 321 F.3d 915, 919 (9th Cir.
2003) (discussing claim preclusion).® After the federal action is completed, there will be no need

for Brahma to re-litigate any issues in Nye County.

3 Brahma also alludes to a pending lawsuit from H&E, a subcontractor to Brahma. The implications of
this lawsuit are difficult to assess as it has not been filed yet. But, if H&E were to file claims against
Brahma, as suggested by Brahma, it would do so in a separate action. According to Brahma, those claims
are derivative of Brahma’s claims against TSE. Thus, the H&E action will be the same whether or not
this case is in state court or federal court; H&E’s claims against Brahma will either be litigated
simultaneously in a separate action, or, as H&E’s claims are derivative, its case would most likely be
stayed pending resolution of the federal action, which would have preclusive effect once decided.
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C. Nevada’s Federal Courts Regularly Handle Mechanic’s Lien and Bond
Claim Cases

Third, Brahma argues that mechanic’s lien actions are not suitable to being adjudicated in
federal court due to Nevada’s special procedural rules regarding where a claim must be brought
and when that claim should be brought to trial. Again, the case law refutes Brahma’s position as
Nevada federal courts regularly adjudicate mechanic’s lien and bond claims that are located
outside the counties in which they sit. See e.g., SMC Constr. Co. v. Rex Moore Grp., Inc., No.
317CV00470LRHVPC, 2017 WL 4227940, at *4 (D. Nev. Sept. 21, 2017). (the federal court in
Washoe County expunged a mechanic’s lien recorded on property in Douglas County); YWS
Architects, LLC v. Alon Las Vegas Resort, LLC,No. 217CV01417RFBVCF, 2018 WL 4615983,
at *1 (D. Nev. Sept. 26, 2018) (Las Vegas federal district court adjudicating lien claim).
Clearly, Nevada’s federal courts are more than capable of protecting lien and bond claimants’
statutory rights and have been doing so for a long time. Further, Brahma’s misrepresents its
desire for a speedy trial of this matter as it has just recently filed a motion to stay all discovery in
the federal action and is refusing to respond to the written discovery TSE served on it. Exhibits
2 (motion to stay) and 3 (Brahma’s objections to TSE’s written discovery).

D. No Authority Exists that Prevents this Court From Issuing a Stay

Fourth, Brahma argues that the Maui One® case stands for the proposition that courts are
not permitted to stay a mechanic’s lien or bond claim case. Lehrer McGovern Bovis, Inc. v.
Maui One Excavating, Inc., 124 Nev. 1487, 238 P.3d 832 (2008). Brahma again misrepresents
the case law. Maui One says nothing about when a stay can or cannot issue in a mechanic’s lien
case and instead involved the issue of whether NRCP 41’s five year rule had been tolled by a
court ordered stay. Id.

In conclusion, there is no reason for this Court to deviate from the “First to File” rule.

Brahma’s complaint in the Eighth Judicial District Court was filed before its Complaint and

* The Maui One case is an unpublished decision that Brahma has cited in violation of Nevada Rule of
Appellate Procedure 36. Regardless, the case does not support Brahma’s argument.
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Counter-Complaint in the Nye County action. Further, the Nevada Federal District Court is fully
able to adjudicate all issues among all parties in this matter, will not prejudice Brahma’s rights in

any way and the pending litigation there is already further along than this litigation.

V1. THE FEDERAL COURT IS LIKELY TO DENY BRAHMA’S MOTION TO STAY
THAT ACTION AND GRANT TSE’S MOTION TO ENJOIN BRAHMA FROM
PROCEEDING IN NYE COUNTY

To further distract this Court from the merits of TSE’s Motion, Brahma attached its
Motion to Stay the federal court action to its Opposition and argued that the federal court is
likely to grant that motion. Brahma also argued that TSE’s Motion requesting that the federal
court issue an injunction enjoining Brahma from litigating this action any further is likely to be
denied.” Brahma is wrong. The Colorado River abstention doctrine on which Brahma relies for
its Motion to Stay is disfavored. Further, federal courts regularly issue injunctions when parties
like Brahma seek to subvert their jurisdiction by re-filing removed claims in a different state
court action. In an abundance of caution and to defeat Brahma’s attempt to give this Court only
one side of the story, TSE has attached hereto (1) TSE’s Opposition to Brahma’s Motion to Stay
the federal action, (2) Brahma’s Reply to same, (3) TSE’s Motion for Injunction in the federal
action, (4) Brahma’s Opposition to same, and (5) TSE’s Reply to the Motion for Injunction. See
Exhibits 6-10.°

VII. BRAHMA'’S LIEN FORECLOSURE CLAIM MUST BE DISMISSED BECAUSE
IT WAS FILED AS PART OF AN IMPERMISSIBLE AND VOID PLEADING

Brahma acknowledges that its Lien Foreclosure claim must be dismissed now that a
surety bond has been posted by Cobra. However, Brahma disagrees as to the appropriate
procedure for accomplishing this. Brahma argues it should be permitted to amend the “Counter-
Complaint” to drop this claim. As set forth in Section II, above, this is not possible as the

Counter-Complaint was filed in violation of NRCP 7(a) and Smith and must be stricken. One

5 Curiously, Brahma only attached its own federal court papers to its Opposition and did not include any
of TSE’s papers.

8 TSE has omitted attaching the voluminous exhibits to these motions to avoid burdening this Court but
can provide them upon request.
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cannot amend a void pleading. Thus, Brahma’s Lien Foreclosure claim should be dismissed
rather than amended out of the Counter-Complaint.
VIII. CONCLUSION

For all the reasons cited above and set forth in TSE’s Motion, TSE requests that the Court
grant the Motion so that all aspects of the parties’ dispute can be heard in the first filed federal
action. Federal courts regularly hear lien and bond claims such as these and are well equipped to
protect Brahma and TSE’s procedural and substantive rights under Nevada’s lien laws.

DATED this 30th day of November, 2018.

D. Lee Rolerts, Jr., Esq.

Colby L. Balkenbush, Esq.

Ryan T. Gormley, Esq.

WEINBERG, WHEELER, HUDGINS,

GUNN & DiAaL, LLC

6385 S. Rainbow Blvd., Suite 400

Las Vegas, NV 89118

Attorneys for Tonopah Solar Energy, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of November, 2018, a true and correct copy of the
foregoing TONOPAH SOLAR ENERGY, LLC’S REPLY TO BRAHMA GROUP, INC.’S
OPPOSITION TO TONOPAH SOLAR ENERGY, LLC’S MOTION TO STRIKE
BRAHMA GROUP, INC.’S FIRST AMENDED COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO DISMISS COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO STAY THIS ACTION UNTIL THE CONCLUSION OF
THE PROCEEDINGS IN FEDERAL COURT was served by mailing a copy of the foregoing

document in the United States Mail, postage fully prepaid, to the following:

Richard L. Peel. Esq.

Eric B. Zimbelman, Esq.

Ronald J. Cox, Esq.

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Brahma Group, Inc.

Kltyd Ficec

An employee jJof WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC
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