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·1· ·CASE NO. CV 39348

·2· ·DEPT NO. 2

·3

·4· · · · · IN AND FOR THE FIFTH JUDICIAL DISTRICT COURT

·5· · · · · · · · ·COUNTY OF NYE, STATE OF NEVADA

·6

·7· ·TONOPAH SOLAR ENERGY, LLC, a Delaware)
· · ·limited liability company,· · · · · ·)
·8· · · · · · · · · · · · · · · · · · · · )
· · · · · · · · · · · · · ·Plaintiff,· · ·)
·9· · · · · · · · · · · · · · · · · · · · )
· · · ·vs.· · · · · · · · · · · · · · · · )
10· · · · · · · · · · · · · · · · · · · · )
· · ·BRAHMA GROUP, INC., a Nevada· · · · ·)
11· ·corporation,· · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · · · )
12· · · · · · · · · · · · ·Defendant.· · ·)
· · ·_____________________________________)MOTION HEARING
13

14

15· ·BEFORE THE HONORABLE STEVEN ELLIOTT, DISTRICT COURT JUDGE

16· · · · · · · · · · ·1520 EAST BASIN AVENUE

17· · · · · · · · · · ·PAHRUMP, NEVADA 89060

18

19· · · · · · · · ·ON TUESDAY, DECEMBER 11, 2018

20· · · · · · · · · · · · ·AT 10:04 A.M.

21

22

23

24· · ·Reported by:· Deborah Ann Hines, CCR #473, RPR

25· · · · ·Job Number:· ·514280
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·1· ·Appearances:

·2· ·For the Plaintiff:

·3· · · · · D. LEE ROBERTS, ESQ.
· · · · · · ·- and -
·4· · · · · RYAN GORMLEY, ESQ.
· · · · · · Weinberg Wheeler Hudgins Gunn & Dial
·5· · · · · 6385 S. Rainbow Boulevard
· · · · · · Suite 400
·6· · · · · Las Vegas, NV 89118
· · · · · · (702)938-3809
·7· · · · · lroberts@wwhgd.com

·8
· · ·For the Defendant:
·9
· · · · · · ERIC B. ZIMBELMAN, ESQ.
10· · · · · - and -
· · · · · · CARY B. DOMINA, ESQ.
11· · · · · - and -
· · · · · · RICHARD PEEL, ESQ.
12· · · · · Peel Brimley
· · · · · · 3333 E. Serene
13· · · · · Suite 200
· · · · · · Henderson, NV 89074
14· · · · · (702)990-7272
· · · · · · ezimbelman@peelbrimley.com
15

16· ·For H & E Equipment:

17· · · · · DANIEL M. HANSEN, ESQ.
· · · · · · Gibbs Giden Locher Turner Senet & Wittbrodt
18· · · · · 1140 N. Town Center Drive
· · · · · · Suite 300
19· · · · · Las Vegas, NV 89144
· · · · · · (702)836-9800
20· · · · · dhansen@gibbsgiden.com

21
· · ·For Cobra:
22
· · · · · · JEREMY R. KILBER, ESQ.
23· · · · · Weil & Drage
· · · · · · 2500 Anthem Village Drive
24· · · · · Henderson, NV 89052
· · · · · · (702)326-2399
25· · · · · jkilber@weildrage.com
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·1· · · · · · · · · ·TUESDAY, DECEMBER 11, 2018

·2· · · · · · · · · · · · · ·---oOo---

·3· · · · · · THE COURT:· Good morning.· You may be

·4· ·seated.· This morning we're here in the Tonopah Solar

·5· ·Energy versus Brahma Group case, and we're here for

·6· ·motions.· I guess maybe I should make a record, first

·7· ·of all, as to this issue.· The parties have

·8· ·stipulated to an order to continue hearing date for

·9· ·H & E Equipment Services, Incorporated's motion to

10· ·intervene only.· So I have signed that stipulation

11· ·today so that can be moved on.

12· · · · · · And then there's just a whole bunch of

13· ·things that, you know, are probably to be considered

14· ·today, and I'm not sure the order and how the parties

15· ·want to do it, but we do have the attorney's fees

16· ·issue.· And then we have Tonopah Solar Energy has

17· ·filed the motion to strike, motion to dismiss, or

18· ·motion for stay, so all that's potentially on for a

19· ·ruling.

20· · · · · · MR. ZIMBELMAN:· If I may, your Honor, we did

21· ·confer just before you came in about the order of

22· ·hearing the motions.

23· · · · · · THE COURT:· Good.

24· · · · · · MR. ZIMBELMAN:· We have a plan.· The plan

25· ·would be, if you approved, it would be motion for

PA000690
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·1· ·fees heard first, then have Tonopah Solar's motion to

·2· ·strike, et cetera, and leave the motion to amend for

·3· ·the last.

·4· · · · · · THE COURT:· Okay.· All right.

·5· · · · · · MR. ROBERTS:· Your Honor knows our

·6· ·opposition to the motion to amend is based on the

·7· ·fact that you can't amend a void pleading.· And if

·8· ·the court -- which way the court goes in the dismiss

·9· ·may really move the issue for ruling on the motion

10· ·for leave to amend.· Thank you, your Honor.

11· · · · · · THE COURT:· Okay.· Great.· Thank you.· Well,

12· ·Brahma Group then has the motion for attorney's fees,

13· ·so I suppose you would be the first one to speak as

14· ·to the motion.

15· · · · · · MR. ZIMBELMAN:· Ready to hear that, your

16· ·Honor?

17· · · · · · THE COURT:· Yes, sir.

18· · · · · · MR. ZIMBELMAN:· Thank you.· Good morning,

19· ·your Honor.· My name is Eric Zimbelman.· You may

20· ·recall from the last time we were here, given that I

21· ·argued the motion to expunge, which was the

22· ·underlying motion, it seems appropriate that I argue

23· ·in support of our motion for attorney fees and costs

24· ·arising from that proceeding.

25· · · · · · As you know, that's a proceeding arising

PA000691

http://www.litigationservices.com


Page 5
·1· ·under NRS 108.2275, particularly subsection 6

·2· ·permits -- it requires the court to award reasonable

·3· ·attorney's fees and costs to the prevailing lien

·4· ·claimant, and that's us.· The Tonopah Solar doesn't

·5· ·dispute that we're entitled to fees, they simply

·6· ·don't like the number.· Now, granted it's a fairly

·7· ·large number, and I guess I'm not surprised that they

·8· ·are opposing it.· Nonetheless, it's --

·9· · · · · · THE COURT:· So the number is $78,417 plus

10· ·whatever it costs to --

11· · · · · · MR. ZIMBELMAN:· I estimated approximately

12· ·$7500 for the reply brief, which was fairly

13· ·extensive, responding to a number of their arguments,

14· ·and obviously coming up here and appearing today.

15· ·And presumably there's going to be an order involved

16· ·and so forth.· So that's a rough estimate.· That's

17· ·what I can give the court today.

18· · · · · · You know, the total dollars spent may seem

19· ·significant, but we're talking about a proceeding

20· ·that we didn't ask for to defend against an attempt

21· ·to expunge to eliminate the only security that my

22· ·client had for a lien of in excess of $12.8 million.

23· · · · · · And Nevada public policy is extremely

24· ·sensitive to the importance of mechanics liens.· That

25· ·is it recognizes that the contractors are in a
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·1· ·vulnerable position.· And this is directly out of the

·2· ·Fontainebleau case.· Vulnerable position, they extend

·3· ·large blocks of credit, significant time, labor and

·4· ·materials, have any number of workers vitally

·5· ·dependent upon them.· This is why mechanics liens are

·6· ·important.· It's why mechanics liens statute exists,

·7· ·and more importantly it's why NRS 108.2275 has an

·8· ·internal attorney fees provision, right, because the

·9· ·lien statute itself has a fee provision.· But 2275

10· ·says, look, if you're going to bring that motion, you

11· ·better be prepared to prevail, because if you don't,

12· ·you're going to have to pay the other side's

13· ·reasonable attorney's fees and costs for defending

14· ·that motion.

15· · · · · · And you don't have to bring a motion to

16· ·expunge under 2275, you have other options.· You can

17· ·proceed to discovery.· If you feel you have a

18· ·legitimate basis, you can file a motion for summary

19· ·judgment.· You can proceed to trial and argue that

20· ·the lien is invalid for some reason.· But they chose

21· ·to engage in that proceeding.· And, frankly, it would

22· ·have been malpractice for us not to pull out all the

23· ·stops to try to defeat that petition.

24· · · · · · Now, that doesn't mean acting unreasonably

25· ·or spending unreasonable dollars, and we don't
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·1· ·believe we did, but in general I compare this case to

·2· ·some of the cases they cited in their opposition,

·3· ·which are effectively discovery motions, and I don't

·4· ·see any comparison whatsoever.· This is a vastly

·5· ·different case with vastly different stakes, and, you

·6· ·know, again the result was it's expensive.· And our

·7· ·client has incurred and paid those fees and they're

·8· ·entitled to have them reimbursed.

·9· · · · · · Now, obviously the court has to engage in a

10· ·Brunzell analysis.· That's in every case we read.

11· ·You know, if you don't say that you looked at the

12· ·Brunzell cases, well, you're going to be reversed.

13· ·But if you do, and you analyze them, your decision is

14· ·subject to great discretion.· It can be tempered only

15· ·by reason and fairness as long as it's supported by

16· ·substantial evidence.· I represent to the court that

17· ·you have substantial evidence in front of you to

18· ·support the award that we have requested.

19· · · · · · Now, let's look at some of the Brunzell

20· ·factors, if you don't mind.· The first one is the

21· ·advocate's qualities, including ability, training,

22· ·education, experience, professional standing, and

23· ·skill.· Now, they aren't disputing that we are

24· ·quality attorneys, but by the same token, Tonopah

25· ·Solar's attorneys are excellent lawyers.· Mr. Roberts
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·1· ·is a terrific attorney and a heck of an advocate.

·2· ·And when you are presented with both a party that is

·3· ·sophisticated and high quality attorneys, you

·4· ·don't -- and you never would -- do a slop job, right?

·5· ·You need to present your best case.· You need to put

·6· ·it out there, and I believe that we did that.  I

·7· ·believe that we did that appropriately.

·8· · · · · · Another Brunzell factor is the character of

·9· ·the work by which the courts may -- the difficulty,

10· ·the intricacy, importance, as well as the time and

11· ·skill required, the responsibility imposed, and the

12· ·prominence and character of the parties when

13· ·affecting the importance of the litigation.· Well,

14· ·the complexity, your Honor, was driven part by not

15· ·just the issues that were brought to the court, but

16· ·the way in which they came here.· Because initially

17· ·their motion was based upon the following arguments,

18· ·that the lien attached to the BLM property, remember

19· ·that, and we demonstrated that that wasn't the case,

20· ·that the lien was void for that reason and it

21· ·couldn't be amended.· Again we demonstrated the

22· ·liberality of the lien statute as far as amendments

23· ·are concerned.

24· · · · · · They argued that Brahma could only lien

25· ·parcels on which it worked, and we made a lot of
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·1· ·arguments about the right to lien the work of

·2· ·improvement, the project as a whole.· That no notice

·3· ·of right to lien, a pre-lien notice wasn't given.· We

·4· ·showed you that, yes, indeed it was, even though we

·5· ·didn't believe it was necessary.

·6· · · · · · Then on reply they made the argument about

·7· ·sovereign immunity.· They argued effectively that our

·8· ·lien impaired the government's security interest.

·9· ·You remember that.· And we talked about that for a

10· ·very long period of time, when we were here last.· We

11· ·didn't brief that initially because that wasn't an

12· ·argument they made in our initial motion.· They

13· ·argued sovereign immunity only as it related to the

14· ·land and their argument that we couldn't lien the

15· ·property.

16· · · · · · Well, on reply we -- or in response to their

17· ·reply I prepared a supplemental statement of

18· ·authorities where I showed the court the cases that

19· ·we would be talking about when I got up here in front

20· ·of you.· We didn't make legal argument, we just

21· ·presented the cases.· They responded with a reply

22· ·brief.· So both parties had some time to go back and

23· ·look at that and analyze, synthesize, develop,

24· ·prepare.· We both did that.· I certainly did that.

25· ·And so we spent a good deal of time on that issue,
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·1· ·and it's an important issue and it's certainly not a

·2· ·simple issue.· The I guess long story short, this

·3· ·isn't a discovery motion, right.· This is a big deal,

·4· ·and it's a complex deal.

·5· · · · · · Another Brunzell factor is the prominence

·6· ·and character of the parties.· I mentioned

·7· ·previously, Tonopah Solar is obviously a highly

·8· ·sophisticated company doing these solar projects.

·9· ·These are big deals.· And we certainly have an

10· ·important -- a big player on the other side, but

11· ·consider this:· Given the sovereign immunity

12· ·arguments, we were arguing against in effect the

13· ·United States of America, right, because they're

14· ·arguing the government's interest.· We had to respond

15· ·to those arguments.· We had to respond to the

16· ·argument, not made by the government itself, but by

17· ·somebody who purports to speak for the government,

18· ·but the government's interest were impaired.· So we

19· ·had to deal with that as well.

20· · · · · · The importance of the litigation I

21· ·mentioned.· Obviously a $13 million lien claim.· It's

22· ·a big deal.· It's an important thing.· And it's, you

23· ·know, effectively malpractice not to bring out your

24· ·best case, and I feel that we did that.· I know it's

25· ·everything to Brahma.· And Brahma didn't pick this
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·1· ·fight.· They obviously have their lien.· We obviously

·2· ·had their claims.· But they didn't pick to engage in

·3· ·this proceeding and this special proceeding.

·4· · · · · · And I'd ask you when you consider all of

·5· ·these factors and you put them all together and you

·6· ·consider where we were at and why we did what we did

·7· ·and how we responded, you know, put yourself in

·8· ·Brahma's shoes for a second.· Your lien is at risk.

·9· ·Your only security.· You aren't thinking about hiring

10· ·Joe off the street.· You're not thinking about

11· ·putting in, you know, a short brief with a few

12· ·citations and hope it goes well.· That's not going to

13· ·work, not against Mr. Roberts, not against frankly

14· ·anybody.

15· · · · · · I'd also suggest that the importance of the

16· ·litigation extends beyond just our lien, right.

17· ·There are other potential lien claimants out at that

18· ·project.· This isn't the first case to arise from

19· ·that project, it certainly won't be the last.· And

20· ·Nevada public policy itself is obviously implicated

21· ·here, and I think this is a perfect example of where

22· ·Nevada public policy fits into this case and where

23· ·this case fits into Nevada public policy.· It's a

24· ·perfect plan.

25· · · · · · The next factor is the time, skill, and
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·1· ·attention given to the work.· Frankly, their argument

·2· ·is we spent too much time.· We spent too much effort,

·3· ·overstaffing, redundancy and the like.· And I'll talk

·4· ·about those issues in a moment.· Well, respectfully I

·5· ·believe that we gave the appropriate amount of

·6· ·staffing, appropriate amount of redundancy,

·7· ·appropriate amount.

·8· · · · · · And obviously the results is the last

·9· ·factor.· And of course we won.· And, yeah, it's a big

10· ·deal.· And what we won was the preservation of a

11· ·nearly $13 million lien claim.· That's a lot more

12· ·important than whether somebody provided appropriate

13· ·responses to an interrogatory or request for

14· ·production.

15· · · · · · So let's talk about their biggest complaints

16· ·and concerns.· They argue that our rates are too

17· ·high, that there is a prevailing rate in the state of

18· ·Nevada that is lower than what we billed.· Well, I

19· ·would -- frankly, I would dispute that there's such a

20· ·thing as a prevailing rate.· It's a market economy.

21· ·Attorneys can charge what their clients will pay them

22· ·for the work they feel they're being appropriately

23· ·provided.

24· · · · · · Now, that said, we haven't submitted the

25· ·court with rates request of $700 or something, some
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·1· ·crazy number, and I've seen those kinds of things.

·2· ·That's not out of the -- maybe a little bit out of

·3· ·the ordinary, but it's certainly not unheard of.· Our

·4· ·rate requests were between 250 and $425 an hour, $425

·5· ·being from my partner, Mr. Peel, who is obviously a

·6· ·widely recognized expert in Nevada lien law, somebody

·7· ·who wrote the right to work -- right to stop work

·8· ·statute, someone who effectively rewrote the Nevada

·9· ·lien statute in 2003 and 2005, who knows more about

10· ·lien law than I would suggest anybody in the state of

11· ·Nevada.

12· · · · · · And you'll remember that Mr. Peel grabbed

13· ·the microphone from me at one point in our argument

14· ·here last time, and I'm glad that he did because he

15· ·can provide a perspective, a historical perspective

16· ·of how these statutes came about and why certain

17· ·changes were made that nobody can do besides him, in

18· ·my view.· He was there from the beginning.· He saw it

19· ·through.· He was involved in the legislative process.

20· ·So, you know, important, and, frankly, that he only

21· ·bills $425 an hour, and I've always felt he was

22· ·under-billing.· Myself, $400 an hour.· I've been

23· ·practicing law for 20-plus years, construction law

24· ·for 20-plus years.· And, you know, no one wants to

25· ·brag about themselves.· I feel it's an appropriate
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·1· ·rate for the work that I've performed and provided to

·2· ·our client.

·3· · · · · · Their biggest beef is with our associates,

·4· ·but our associates are highly trained, highly skilled

·5· ·and very experienced associates, particularly

·6· ·Mr. Cox, who they raised a complaint about, but

·7· ·Mr. Cox is near partner level.· He's not a partner

·8· ·but he's near that, and he brings a great deal to the

·9· ·table, was very, very important to our team approach.

10· ·So we feel like he's a highly skilled, highly trained

11· ·person.

12· · · · · · THE COURT:· As I recall, one of the factors

13· ·that they felt was overbilling concerning Mr. Cox was

14· ·they said, well, some recent case that there was a

15· ·charge for $250 for his services --

16· · · · · · MR. ZIMBELMAN:· Right.

17· · · · · · THE COURT:· -- versus the 350 you're asking

18· ·for, and maybe you can talk about that.

19· · · · · · MR. ZIMBELMAN:· Are you talking about the

20· ·other case that we had recently submitted a fee

21· ·request on?

22· · · · · · THE COURT:· Well, I forgot what the other

23· ·case was, but they just --

24· · · · · · MR. ZIMBELMAN:· Yeah, so what they did is --

25· · · · · · THE COURT:· Some other case fairly recently.
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·1· · · · · · MR. ZIMBELMAN:· We went dumpster diving for

·2· ·prior fee motions that we had filed, and we had done

·3· ·one in a case called Manhattan lien litigation, but

·4· ·that case dates back to 2008, your Honor.· It

·5· ·involved -- it went up to the supreme court, it came

·6· ·back down, it bounced, and finally went to trial for

·7· ·a number of the remaining lien claims, the ones who

·8· ·survived that gauntlet, and there were only a few of

·9· ·them, went to trial and we prevailed against one or

10· ·both of the general contractors on that project.

11· · · · · · Now, those rates that we submitted, they're

12· ·legacy rates.· They date back.· They're reduced.· And

13· ·so, you know, to me this is not that, right.· Every

14· ·case is different.· And particularly the time they

15· ·were citing about Mr. Cox it's from more than two

16· ·years ago, so, you know, I'm not sure what bearing

17· ·that has on anything.

18· · · · · · And, you know, they cited to some cases

19· ·saying, well, here are some ranges and so forth, and

20· ·we cited some cases saying here's some ranges, but

21· ·really it's up to you.· And the rates that we charge

22· ·are the rates that we feel are appropriate and the

23· ·rates that our client feels is appropriate, and, you

24· ·know, at the end of the day it achieved an effective,

25· ·positive result for our client.· So getting down to
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·1· ·the weeds, but I don't think that that's really what

·2· ·we need to do.· I think we need to look at the bigger

·3· ·analysis and the bigger picture about where we're at.

·4· · · · · · Overstaffing is an argument that they make.

·5· ·And, you know, I think my response, you probably saw

·6· ·my reply, collaboration isn't redundancy.· I mean,

·7· ·teamwork requires you to work together.· It requires

·8· ·you sometimes to do work that is reflected on your

·9· ·billing statements that may seem similar, but it's

10· ·not the same thing.· It's not doing the exact same

11· ·thing.· And even when it is, right, reviewing a brief

12· ·and revising the brief, for example, well, the edits

13· ·that Mr. Peel makes are different than the edits that

14· ·I make and they're different than the drafting that

15· ·Mr. Cox provided initially.· And we all have a

16· ·process and an input.

17· · · · · · You know, we have a company motto which is,

18· ·"There's no pride in authorship."· That's the best

19· ·way to approach a work product, mind you.· You think

20· ·you're right, you really aren't paying attention,

21· ·because somebody else has some good ideas and they

22· ·need to be considered and they need to be

23· ·incorporated, and that's how we work, and we think it

24· ·works for us and we think it works for our clients.

25· · · · · · They argue as well that we engaged in block
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·1· ·billing.· Well, you know, outside of insurance

·2· ·company attorneys, say that virtually everybody I

·3· ·know engages in some form of block billing.· It's

·4· ·almost impossible to --

·5· · · · · · THE COURT:· Maybe you have to describe block

·6· ·billing.

·7· · · · · · MR. ZIMBELMAN:· I think the argument is --

·8· · · · · · THE COURT:· Actually, I never worked for

·9· ·firms like you, the two of you have where you're, you

10· ·know, high end, you know, corporate counsel people.

11· ·You know, I don't understand the billing.

12· · · · · · MR. ZIMBELMAN:· So I think block billing,

13· ·it's like saying, okay, I spoke on the telephone

14· ·about X, Y and Z, point 02, okay.· And on that same

15· ·day, 20 minutes later, I reviewed a letter from

16· ·opposing counsel, point 3.· And on that same day, 20

17· ·minutes later, I began working on a brief, and I

18· ·worked on that brief for 2.3 hours.· And then on that

19· ·same day -- well, what we do is we say, look, on the

20· ·21st of October, I did these things.

21· · · · · · Now, where that could create a problem is if

22· ·I was working on the brief in support of opposition

23· ·to the motion to expunge, and I also added some time

24· ·for preparing a lien amendment, right, not, strictly

25· ·speaking, related to this motion to expunge.· But you
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·1· ·will not see that in the invoices that we submitted

·2· ·to your Honor because we opened a sub matter, the 03A

·3· ·motion to expunge matter where we billed only the

·4· ·time pertaining to this motion to expunge in that

·5· ·matter.· All other time that we spent we billed on

·6· ·another matter.

·7· · · · · · So there is no time in those billings that

·8· ·is not pertaining to this motion to expunge.· In my

·9· ·view that's the most important issue when you're

10· ·talking about block billing is can the court evaluate

11· ·whether and to what extent this work was done for on

12· ·behalf of the proceeding for which fees are being

13· ·requested, right.· Sometimes at the end of a case

14· ·they'll argue, well, you should be entitled to fees

15· ·for this claim that you prevailed on but not this

16· ·claim that you prevailed on, and yet your block bill

17· ·contains some time for both.· We don't have that

18· ·problem here, your Honor.· Our time is one hundred

19· ·percent in response to the motion to expunge.· So

20· ·from my view that's really not an issue that the

21· ·court should be worried about.

22· · · · · · In addition, they make kind of a fuzzy math

23· ·argument that, hey, 80 percent of their time entries

24· ·are block billing.· I didn't go fine-toothed comb and

25· ·try to determine whether that was, you know, whether
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·1· ·it was 68 or 72.· I don't think they're right about

·2· ·that, but even if they are right, they're asking you

·3· ·to reduce our fees by 30 percent across the board,

·4· ·even though, by their own admission, not all of our

·5· ·time is block billed, so that doesn't make any sense.

·6· · · · · · And, you know, more importantly, and I've

·7· ·cited to the Wells versus Metro Life case in my

·8· ·brief, it's once of the cases they cited, and that

·9· ·case actually rejected the U.S. district court's

10· ·across the board reduction of 20 percent and remanded

11· ·to the district court to explain how or why the

12· ·reduction fairly balances those hours that were

13· ·actually billed in block format.· In other words, you

14· ·can't just say, well, it's block billing, therefore

15· ·I'm going to whack a big chunk of this.· There has to

16· ·be an analysis.· They made no effort to provide that

17· ·analysis to your Honor.· I see no reason why your

18· ·Honor should try to make their arguments for them.

19· · · · · · You know, they made some of what I consider

20· ·really nitpicks, and I added those at the end of my

21· ·reply brief.· And they argued about things like the

22· ·allegation that we spent 41 hours purely drafting a

23· ·brief.· Well, it's inconsistent with their argument

24· ·that we engaged in block billing, in other words,

25· ·that there are more than one thing on a particular
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·1· ·entry.· So if it says 5.5 hours, and part of that was

·2· ·working on a brief and part of that was doing some

·3· ·other things pertaining to this motion that that was

·4· ·purely drafting.· That's just not correct.· So

·5· ·technically incorrect.

·6· · · · · · Even if it's true, this was some pretty

·7· ·extensive, intense briefing, your Honor.· And I, you

·8· ·know, I feel very strongly that we have spent an

·9· ·appropriate amount of time, not more and not less

10· ·than was necessary to achieve the result that was

11· ·required for our client.

12· · · · · · They argued similarly that we spent 59.9

13· ·hours to prepare for and attend a hearing.· But,

14· ·remember, we came here the first time before the case

15· ·was assigned to you by Judge Lane, and we had to

16· ·prepare then, and I had to be ready to go.· And Judge

17· ·Lane assigned the case to your Honor, we went back

18· ·and during that period of time was when the

19· ·supplemental briefly happened about the sovereign

20· ·immunity, right.· So there was a lot of stuff that

21· ·happened in between and even more things to prepare

22· ·for when we came back to see you.· So we spent --

23· ·yeah, we spent a good deal of time getting ready.  I

24· ·am not going to apologize for that.· It's factually

25· ·detailed, legally detailed, as was the order that we
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·1· ·prepared that they disputed, and they submitted their

·2· ·own countervailing order.· You signed our order.

·3· · · · · · And then, you know, they're arguing about

·4· ·the time we spent on the motion, this motion for

·5· ·fees.· I mean, I guess you can do a mini Brunzell

·6· ·analysis, but our initial request was for nearly

·7· ·$80,000 in fees.· Again, you need to do a fair job of

·8· ·presenting your basis and your arguments for why

·9· ·you're entitled to those fees, and I think we've done

10· ·that.· And particularly on the reply I think we've,

11· ·you know, we've addressed their concerns in great

12· ·detail.· I actually didn't draft the initial motion

13· ·because I was preparing for trial in another case,

14· ·but I got an opportunity to prepare the reply, and it

15· ·really gave me a chance to tell you how I feel about

16· ·this.· And I really do feel very strongly that we did

17· ·everything we can, and we did it appropriately.

18· · · · · · There's some argument about non-permitted

19· ·briefs.· I mean, again, if you raise something on

20· ·reply, it shouldn't be a surprise that we submit a

21· ·supplemental statement of authorities.· And, by the

22· ·way, they filed their own reply brief, sort of

23· ·sur-reply to those authorities.

24· · · · · · And, finally, they argue that there's

25· ·inadequate documentation.· You know, I think that our
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·1· ·billing statements reflect fairly what we've done and

·2· ·advised our clients fairly what they're getting for

·3· ·the money.· Could you do better here or there?  I

·4· ·mean, everybody can do better.· We can all do better.

·5· ·But I believe that this isn't just a worked-on case,

·6· ·thought-about case, right.· We provide detail, and

·7· ·you'll see that in our billing statements.· And, you

·8· ·know, if there's some lack of clarity or there's

·9· ·some -- you know, I apologize, but we really do our

10· ·best and we think we've done a good job generally.

11· · · · · · Your Honor, TSE concludes its opposition by

12· ·asking you to make a 70 percent across the board

13· ·reduction to give us 30 percent of the fees that we

14· ·have incurred on behalf of our client that our client

15· ·has paid defending the motion they brought.· I submit

16· ·that that is wrong, that it's absurd, it's unfair.

17· ·You have a great deal of discretion today.· I trust

18· ·that you'll exercise that appropriate and fairly.· We

19· ·feel that we -- we feel we did it right.· We feel

20· ·that we did nothing that we weren't supposed to do,

21· ·that we've billed for nothing that we weren't

22· ·entitled to, and that our client got good value for

23· ·the money they spent.· And that, in my view, ought to

24· ·be the analysis the court engages in, that they

25· ·provide the value that they're asking for today, and
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·1· ·I submit that we did.· Thank you.· Any questions for

·2· ·me, your Honor?

·3· · · · · · THE COURT:· Thank you, Mr. Zimbelman.

·4· · · · · · All right.· Let me get your brief here.

·5· ·Okay.

·6· · · · · · MR. ROBERTS:· Good morning, your Honor.· Lee

·7· ·Roberts for Tonopah Solar Energy.

·8· · · · · · THE COURT:· Okay.

·9· · · · · · MR. ROBERTS:· I want to start by saying that

10· ·we do not dispute that Mr. Peel and his legal team

11· ·are exceptionally skillful and very experienced in

12· ·these matters.· And we're not arguing that it's

13· ·unreasonable for his client to be paying 425 for

14· ·Mr. Peel, 400 for Mr. Zimbelman.· That's not the

15· ·point we're trying to make.· In fact, I'll disclose

16· ·to the court that my rate on this matter is a little

17· ·higher than Mr. Peel's.

18· · · · · · The argument that we're making is that when

19· ·you attempt to shift costs under a fee shifting

20· ·statute like this, the court is charged with setting

21· ·a reasonable rate and reasonable fees.· The statute

22· ·doesn't give carte blanche.· It only awards

23· ·reasonable fees.· And I was thinking about it on the

24· ·drive here, I was stuck in traffic on the mountain,

25· ·about maybe a parallel for how I could put this in
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·1· ·context, and it came to me another place that the law

·2· ·uses the term "reasonable" is in the duty of

·3· ·reasonable care.· And there's a little bracket in the

·4· ·Nevada jury instruction for the duty of reasonable

·5· ·care which says that the person whose conduct we set

·6· ·up as a standard is not the extraordinarily cautious

·7· ·individual nor the exceptionally skillful one, but a

·8· ·person of reasonable and ordinary prudence.

·9· · · · · · So when you talk about reasonable attorney's

10· ·fees and reasonable rates, we're not talking about

11· ·the highest rate that an exceptionally skillful

12· ·lawyer can charge, it's a reasonable rate.· And the

13· ·cases that we've cited to the court which talk about

14· ·the maximum rates that courts have awarded in the

15· ·past set up what is a reasonable rate, what's an

16· ·average rate for someone who can do this type of

17· ·work.· And we would suggest that the average rate,

18· ·the reasonable rate, the rate that would customarily

19· ·be shifted in a case like this is much lower than the

20· ·actual rate charged, even though the actual rate

21· ·charged was higher.

22· · · · · · And it's the same thing with the hours.· The

23· ·court doesn't have to find that Peel Brimley acted

24· ·improperly, that they overcharged their client, that

25· ·they overworked the case in order to reduce the fees.
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·1· ·206 hours, they felt it was necessary to spend that

·2· ·much to prepare for this hearing?· We're not saying

·3· ·that was malpractice or it was improper, but we are

·4· ·saying that a reasonable attorney could have prepared

·5· ·for that hearing with substantially less time

·6· ·invested and with substantially less duplication of

·7· ·effort.

·8· · · · · · And the Helix Electric motion for attorney's

·9· ·fees that we cited the court was just filed in June

10· ·of 2018.· It was just filed this year and had that

11· ·250 associate rate in for one of the same attorneys

12· ·on this case.· And all the cases and the fees did

13· ·start in 2009, they continued until shortly before

14· ·that motion was filed, and that was the rate they

15· ·were charging for that case shortly before it was

16· ·filed in June of 2018.

17· · · · · · So we do think that the court has the

18· ·discretion and should reduce the amount billed to

19· ·something that's more in line with what the average

20· ·attorney of ordinary prudence would have billed on

21· ·this case.· And although out rates were higher, we

22· ·did bill substantially less time preparing for this

23· ·same hearing.

24· · · · · · The block billing, an example I could give

25· ·to your Honor, the issue with block billing is that
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·1· ·in order to exercise your discretion, you're required

·2· ·to review their bills and determine if the amount of

·3· ·time they spent was reasonable for the task they

·4· ·performed.· But when you block bill, and you include

·5· ·multiple tasks with only one time, it becomes then

·6· ·impossible for the court to determine if the time

·7· ·spent was reasonable because you can't tell how much

·8· ·time was spent on each one of those activities.

·9· · · · · · Just by way of example, your Honor,

10· ·September 12 of 2018, continue preparations for oral

11· ·argument regarding TSE motion to expunge, travel to

12· ·Pahrump and participate in same, meeting with client

13· ·regarding decision, status and things to do, office

14· ·conference with Richard and Ronny regarding same, and

15· ·then one time entry of 8.5 hours.· Well, let's say

16· ·the court decided it's improper to ask us to pay for

17· ·meeting with client regarding decision, status and

18· ·things to do, that we shouldn't pay for their meeting

19· ·with their client because that's not necessary work

20· ·to defeat the motion to expunge, and the court wanted

21· ·to eliminate that.· It's now impossible for the court

22· ·to take that out of the fee calculation because

23· ·there's only one lump sum of 8.5 hours.

24· · · · · · And that's the issue that we believe

25· ·necessitates some sort of an across the board
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·1· ·reduction for block billing.· And this is something

·2· ·that there is Nevada precedent to do to reduce time

·3· ·when there is a block billing simply because of the

·4· ·impossibility for the court to then determine the

·5· ·reasonableness of the time spent on the individual

·6· ·activities.

·7· · · · · · THE COURT:· Mr. Roberts, hang on.  I

·8· ·certainly don't know the ins and outs of billing the

·9· ·way you all understand it, because I didn't really

10· ·have to do that as a government lawyer and judge, but

11· ·it sounds like you're saying an example would be

12· ·meeting with your client, and I suspect that you're

13· ·probably going to have to bill something for meeting

14· ·with clients, particularly if your client is bugging

15· ·you a lot, I don't know, wants you to hold their hand

16· ·all the time, you know, you want to discourage that

17· ·because it's time that you could do other work.

18· ·Wouldn't you bill for that?

19· · · · · · MR. ROBERTS:· Absolutely I would bill for

20· ·that, my client would pay me for it, but if I was

21· ·seeking to recover for my opposition to a motion to

22· ·expunge, I don't think I could bill the other side

23· ·for that time.· And I'm not saying this is an

24· ·improper way for them to bill their clients.· I have

25· ·clients that do not allow block billing and require a
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·1· ·time for every entry, and I also have clients that

·2· ·allow block billing like this, and it's perfectly

·3· ·acceptable, with the agreement of the client.

·4· · · · · · The issue, and the sticking point, becomes

·5· ·if you're trying to shift a portion of that time to

·6· ·another party.· And this is not attorney's fees under

·7· ·the prevailing party where everything they did could

·8· ·be tied to the attorney fee motion.· This is a very

·9· ·narrow entitlement only to attorney fees for opposing

10· ·the motion to expunge, and that that's why it's a

11· ·little bit different than a prevailing party type of

12· ·determination.

13· · · · · · Regarding a few of the other arguments that

14· ·they've made, we do acknowledge this was complex, and

15· ·it was complicated, and there were a lot of issues.

16· ·But some of those issues were of their own doing, and

17· ·it was not us that increased some of the complexity

18· ·and time spent.· For example, they justified the

19· ·59 hours to prepare for a couple of hours of our oral

20· ·argument by saying that we came here prepared to

21· ·argue before Judge Lane and then it was transferred

22· ·to you and we had to come back again.· Well, what

23· ·they failed to point out is that I also showed up to

24· ·that hearing, I was prepared to move forward, they

25· ·asked to have it transferred to Judge Lane.· They
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·1· ·asked to come back to him.· I didn't oppose it but

·2· ·I'm not the one who asked to transfer it to Judge

·3· ·Lane, I mean to you from Judge Lane and increase that

·4· ·time.· This is something they asked for, and now I'm

·5· ·being asked to pay for it.· So I don't think it's as

·6· ·simple as they pointed out.

·7· · · · · · There were five different lien amendments.

·8· ·That complicated things.

·9· · · · · · THE COURT:· But isn't it true that they

10· ·wouldn't have known that Judge Lane was going to

11· ·bounce it out to a senior judge?· I assume that

12· ·wasn't in the thought process of doing that.

13· · · · · · MR. ROBERTS:· Well, your Honor, they're the

14· ·ones who asked Judge Lane to bounce it to you.· We

15· ·were all here ready to argue, and they asked Judge

16· ·Lane to bounce it to you because of his prior

17· ·involvement with the underlying facts and disputes.

18· ·Now, we didn't oppose that, but I think if they said,

19· ·"And we're going to ask you to pay for it and we're

20· ·going to ask you to pay for our time in coming

21· ·today," I might have opposed it back then.

22· · · · · · But the amendments, the complexity of the

23· ·repeated amendments, that was not created by us.· The

24· ·court found, as you recall, in one of the central

25· ·issues was whether Brahma had intentionally attached
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·1· ·BLM land in their early lien filings such that is was

·2· ·precluded from amending.· That was a key part of the

·3· ·issues.· Well, they ultimately did file amendments

·4· ·which clarified what they were seeking to attach

·5· ·through their lien, but their first amendment

·6· ·attached BLM land and said BLM was the owner, and

·7· ·they created that issue.· And the court may have

·8· ·found they didn't intentionally create it, but this

·9· ·was a mess of their own doing that created this

10· ·complexity.

11· · · · · · And certainly we were justified under these

12· ·facts where the initial lien filings had

13· ·intentionally -- had, excuse me, had at least

14· ·nominally attached to BLM land and where there was

15· ·Nevada case law talking about void pleadings, it was

16· ·a good faith argument.· And I do feel that awarding

17· ·the totality of the fees, given how high they are in

18· ·connection with this single motion, would be somewhat

19· ·punitive.· We agree they're owed fees, and a

20· ·reasonable amount of fees, but we would ask the court

21· ·to exercise its discretion to reduce that amount.

22· ·Thank you, your Honor.

23· · · · · · THE COURT:· I don't want to be like a

24· ·president who, you know, just says whatever is on his

25· ·mind without a lot of thought, but I'm thinking about
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·1· ·this issue of, you know, well, you follow different

·2· ·paths, you know, during the course of a really very

·3· ·complex litigation that went on here in this case,

·4· ·and, you know, sometimes you follow a dead end, you

·5· ·know, you have to backtrack.

·6· · · · · · And I was just thinking about the movie

·7· ·about Howard Hughes, the Aviator, and, you know, at

·8· ·the end of the war they brought Howard Hughes to

·9· ·Congress when he was probably already insane, but,

10· ·you know, he, you know, defended a project.· They

11· ·were saying, well, this project really didn't go

12· ·anywhere so we don't think the government should have

13· ·to pay for it.· And he pointed out, well, you know,

14· ·these were exigent times during World War II and, you

15· ·know, many projects were looked at that weren't

16· ·ultimately built and, you know, gone through fruition

17· ·as we tried to get the best, you know, war machinery

18· ·out there that we could in as short a period of time

19· ·as possible, and a lot of work had to go into that,

20· ·and the government paid.

21· · · · · · And I'm sort of thinking that, well,

22· ·litigation is sort of an exigent circumstance.· You

23· ·have a certain limited amount of time and, you know,

24· ·when I draft orders, I, you know, put out things that

25· ·ultimately I read over and decide that maybe I don't
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