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RICHARD L. PEEL, ESQ. (4359)
CARY B. DOMINA, ESQ. (10567)
PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com

cdomina@peelbrimley.com
Attorneys for Plaintiff, BRAHMA GROUP, INC.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
BRAHMA GROUP, INC., a Nevada Corporation, CASE NO.: 2:18-CV-01747-RFB-GWF

Plaintiff,
vs.

TONOPAH SOLAR ENERGY, LLC, a Delaware | BRAHMA GROUP, INC.’S RESPONSE
Limited Liability Company; DOES I through X; and TO TONOPAH SOLAR ENERGY,

ROE CORPORATIONS I through X, LLC’S MOTION FOR PRELIMINARY
INJUNCTION AND MOTION TO
Defendants. STRIKE [ECF No. 16]
AND ALL RELATED MATTERS

BRAHMA GROUP, INC. (“Brahma”), by and through its attorneys, the law firm of Peel Brimley
LLP, hereby submits its Response to TONOPAH SOLAR ENERGY, LLC’S Motion for Preliminary
Injunction and Motion to Strike [ECF No. 16] (“Response”).!

This Response is based on the following Memorandum of Points and Authorities, the pleadings,
declarations and papers on file in this case (the “Case™), and any argument that the Court may entertain in

this matter.

Dated this i day of November, 2018.

CARY B. DOMINA, ESQ. (10567)

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Attorneys for Plaintiff, BRAHMA GROUP, INC.

! As used herein, (i) “TSE” shali mean Tonopah Solar Energy, LLC; and (ii) “Motion” shall mean TSE’s Motion for
Preliminary Injunction and Motion to Strike.
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MEMORANDUM OF POINTS & AUTHORITIES

L. INTRODUCTION.

In filing its Motion, TSE’s goal is clear—it seeks to (i) deprive Brahma of its statutory rights under
Nevada’s mechanic’s lien statute, and (ii) delay paying Brahma the nearly $13 Million® it owes to Brahma
for the Work (defined below) Brahma furnished to TSE’s Project. Along with its Motion, TSE has also filed
its Nye County Motion asking the Nye County Court to stay the entire case, including Brahma’s (i) right to
an award of attorneys’ fees and costs under NRS 108.2275 for defeating TSE’s Second Motion to Expunge,
(ii) mechanic’s lien foreclosure action against the Brahma Surety Bond, and (iii) Brahma’s right to a
preferential trial setting against the Brahma Surety Bond, Cobra (as principal) and AHAC (as Surety).

Notably, TSE chose to avail itself of the laws and business opportunities in Nye County by (i)
constructing the Work of Improvement there, filing its Second Motion to Expunge (under NRS 108.2275)
there, and (ii) demanding that Cobra record (in the Nye County Recorder’s Office) the Brahma Surety Bond
to release Brahma’s Lien from the Work of Improvement. Accordingly, TSE should now be required to
resolve all its disputes with Brahma in the Nye County Action.

In its Motion, TSE acknowledges that Brahma was required to file its foreclosure action against the
Brahma Bond in Nye County. Because Cobra (the entity who TSE required to procure the Brahma Surety
Bond) is a non-diverse entity, Brahma’s claims against Cobra, the Surety (American Home Assurance
Company) and the Brahma Surety Bond must necessarily be litigated in Nye County, which means its
contract claims against TSE should also be litigated in the Nye County Action.

Moreover, this Action is before the Court based on diversity jurisdiction only, but such diversity is
entirely predicated on an incorrect interpretation of the forum selection clause in the Agreement between

TSE and Brahma which did not require Brahma to litigate its claims in Clark County because, (i) the forum

selection clause is permissive only, not mandatory, and (ii) by agreeing to the forum selection clause,
Brahma could not have waived its right under NRS 108.2421 to pursue its contract claims against TSE in
the Nye County Action because such a provision is against public policy, void and unenforceable under NRS

108.2453 and the Nevada Supreme Court’s holding in In re F ontainebleau Las Vegas Holdings, LLC), 289

2 The defined terms set forth in this Section 1, are defined below in this Response.

3 A significant portion of which represents amounts owed to Brahma’s subcontractors and suppliers.

Page 2 of 25
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P.3d 1199, 1210 (Nev. 2012).

Therefore, because all claims arise out of the same transaction and occurrence (i.e., unpaid invoices
for Work rendered on a time and material basis by Brahma), a single judge should try all claims. The only
way to have a single judge hear ali disputes between the parties will be to have the Nye County Court preside
over all matters. This makes the most sense since (i) the Work of Improvement is located in Nye County,
(ii) all of the contracts fhat are "the subject of the dispute were performed in Nye County, (iii) the liens and
bonds are recorded with the Nye County recorder’s office, and (iv) the Nye County Court is the most familiar
with the Project and has already ruled on a dispositive matter involving Brahma and TSE (ie., TSE’s Second
Motion to Expunge Brahma’s Mechanics’ Lien).

Further, if the Court grants Brahma’s Motion for Stay under the Colorado River doctrine in favor
of the Nye County Action, it can simply deny as moot TSE’s Motion, since all claims between the Parties
can and should be litigated before Judge Elliot in the Nye County Action.

In the event the Court is not inclined to grant Brahma’s Motion for Stay, the Court should
nonetheless deny TSE’s Motion to enjoin the Nye County Action on the merits since the Anti-Injunction
Act, 28 U.S.C. § 2283, prohibits this Court from enjoining the earlier filed Nye County Action. Moreover,
no statutory exception properly authorizes this Court to enjoin the earlier filed Nye County Action (which
was filed by TSE on June 11, 2018) on the basis of the later removed, Clark County Action (September 10,
2018).

Further, by amending its Complaint in this Action to remove its contract claims against TSE and
assert them in the Nye County Action, Brahma legitimately protected its legal interests in the Nye County
Action to prevent any preclusive impairment that might result from litigation of the same transaction or
occurrence that is the subject of its lien rights pertaining to the Brahma Surety Bond.

Finally, the Court can dismiss as moot TSE’s Motion to Strike Brahma’s Amended Complaint
inasmuch as Brahma has already moved this Court as an alternative argument under its Colorado River
Motion, to amend its federal complaint to restore its claims for (i) breach of contract, (ii) breach of the duty
.of good faith and fair dealing, and (iii) violation of NRS 624, in the event the Court does not grant its Motion

for Stay.

Page 3 of 25
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II. STATEMENT OF FACTS

A. The Work of Improvement.

TSE is the owner of the Crescent Dunes Solar Energy Project constructed on certain real property
located in Nye County, Nevada (the “Work of Improvement”). On or about February 1, 2017, TSE entered
a Services Agreement (“Agreement”) with Brahma,’ whereby Brahma agreed to provide (on a time and
material basis), certain work, materials, and equipment (collectively, the “Work™) for the Work of
Improvement. Even though Brahma has provided the Work for the Work of Improvement, TSE has failed
to fully pay Brahma for such Work.

B. The Brahma Lien, the First Complaint and the Brahma Surety Bond.

Because of TSE’s failure to fully pay Brahma for its Work, Brahma caused a notice of lien
(“Original Lien™) to be recorded on April 9, 2018 with the Nye County Recorder as Document No. 890822
against the Work of Improvement.’ Seven days later, on April 17, 2018, Brahma, through prior counsel,
Jones Lovelock, filed a complaint in the Fifth Judicial District Court (“Nye County Court”) as Case No.
CV39237 (the “First Complaint”), to foreclose against the Original Lien, among other causes of action.®
Brahma filed with the Nye County Court a Notice of Lis Pendens and Notice of Foreclosure of Mechanic’s
Lien and recorded the same against the Work of Improvement.” Two days later, on April 19, 2018, TSE,
through its counsel, Weinberg Wheeler Hudgins Gunn & Dial, sent Jones Lovelock a letter (the “Demand
Letter”) demanding that Brahma (i) discharge and release its Original Lien, and (ii) participate in mediation
before filing for litigation (see Section 24 of the Agreement).® Finally, TSE threatened to file (i) a motion
to expunge under NRS 108.2275 if Brahma did not voluntarily release its Original Lien by noon the next
day, and (ii) a motion to dismiss under NRS 108.237(3), if Brahma did not immediately dismiss its First
Complaint without prejudice.’

On April 24, 2018, TSE filed in Case No. CV39237, a motion to expunge Brahma’s Lien (“First

4 A true and correct copy of the Agreement is attached hereto as Exhibit 1.

5 A true and correct copy of the Original Lien is attached hereto as Exhibit 2.

6 A true and correct copy of the First Complaint is attached hereto as Exhibit 3.

7 A true and correct copy of the Notice of Foreclosure and Lis Pendens are attached hereto as Exhibit 4 and Exhibit
5, respectively.

8 A true and correct copy of this correspondence is attached hereto as Exhibit 6.

91d. ‘
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Motion to Expunge”) in the Nye County Court.'® Before Brahma received notice of TSE’s First Motion to
Expunge, and to avoid extensive motion practice with TSE regarding the ripeness of the First Complaint,
Brahma voluntarily dismissed its First Complaint on April 24, 2018, but declined to discharge and release
its Original Lien.!" Even though (i) TSE had officially appeared in that Case by filing the First Motion to
Expunge, and (ii) Brahma had not released its Lien, TSE decided to withdraw its First Motion to Expunge
instead of proceeding in that Case.

The Original Lien was amended and/or restated on several occasions and ultimately increased to
$12,859,577.74, when Brahma caused its Fourth Amended Notice of Lien (“Fourth Amended Lien”) to be
recorded on September 14,2018 with the Nye County Recorder as Document No. 899351.1

To replace the Work of Improvement as security for the Brahma Lien, TSE demanded that Cobra,
the original general contractor for the Work of Improvement,'® bond around the Brahma Lien. Per TSE’s
demand, Cobra, as principal, caused a surety bond to be recorded with the Nye County Recorder’s Office
on September 6, 2018, as Document No. 898974 (the “Brahma Surety Bond”). The Brahma Surety Bond (i)
was issued by American Home Assurance Company (“AHAC” or “Surety”) on August 15, 2018, (ii)
identifies Cobra, as principal, and (iii) was in the amount of $10,767,580.00."

At Brahma’s request and in compliance with Nevada law, Cobra caused the Penal Sum of the
Brahma Surety Bond to be increased by AHAC to $19,289,366.61 (or 1.5 times the amount of the Brahma
Lien) by causing a Rider to the Brahma Surety Bond (the “Brahma Surety Bond Rider”) to be recorded on
October 9, 2018 with the Nye County Recorder’s Office as Document No. 900303."

C. The H&E Lien and the H&E Surety Bond.

On May 15, 2018, H&E (one of Brahma’s suppliers for the Work of Improvement) caused a notice

of lien to be recorded with the Nye County Recorder as Document No. 892768 in the amount of $477,831.40

10 A true and correct copy of the First Motion to Expunge is attached hereto as Exhibit 7.

' A true and correct copy of the Voluntary Dismissal is attached hereto as Exhibit 8.

12 True and correct copies of Brahma’s First Amended Lien, Second Amended Lien, Third Amended Lien and Fourth
Amended Lien are attached hereto as Exhibits 9, 10, 11 and 12, respectively. Brahma’s Original Lien and the
amendments and restatements thereto, including the Fourth Amended Lien are referred to collectively herein as the
“Brahma Lien.”

13 Further, TSE has advised Brahma and its counsel that Cobra is contractually responsible to TSE to pay for the Work
that TSE contracted with Brahma to perform.

4 A true and correct copy of the Brahma Surety Bond is attached hereto as Exhibit 13.

15 A true and correct copy of the Brahma Surety Bond Rider is attached hereto as Exhibit 14, The Brahma Surety Bond
and the Brahma Surety Bond Rider are collectively referred to herein as the “Brahma Surety Bond.”

Page 5 of 25
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(the “H&E Lien”).' On June 8, 2008, TSE filed in Case No. CV 39347, a motion to expunge the H&E Lien
in the Nye County Court which was assigned to the Honorable Kimberly Wanker in Department 1, and
which was later withdrawn by TSE before Judge >Wanker held a hearing on the same.!” On September 6,
2018, Cobra caused a surety bond to be recorded with the Nye County Recorder’s Office as Document No.
898975 (the “H&E Surety Bond”), to replace the Work of Improvement as security for the H&E Lien.'
The H&E Surety Bond (i) was issued by AHAC on August 15, 2018, (ii) identifies Cobra, as principal, and
(iii) is in the amount of $716,741.10."°

Because TSE failed to fully pay Brahma, and Brahma has not paid H&E, Brahma understands that
H&E has filed or intends to file a foreclosure action against the H&E Surety Bond in the Nye County Court,
and has asserted or intends to assert breach of contract claims against Brahma in that action, which claims

are derivative of Brahma’s claims against TSE.

D. To Expunge the Brahma Lien, TSE, as the Plaintiff, Commenced a New Action in
Nye County Against Brahma, the Defendant.

On or about June 1, 2018, TSE, as plaintiff, commenced a new action in Nye County as Case No.
CV 39348 (the “Nye County Action”), seeking to expunge the Brahma Lien from the Work of
Improvement, by filing a motion to expunge Brahma Group, Inc.’s Mechanic’s Lien (the “Second Motion
to Expunge”).?’ On August 14, 2018, Judge Lane, entered an Order of Reassignment, assigning that Case
to Senior Judge Steven Elliot based on the stipulated agreement of counsel for TSE and Brahma (at the
August 6, 2018 hearing) that the Case should be assigned to Judge Elliot because he “has familiarity with
the parties and the facts due to his involvement in a previous case.”' Notably, the Order indicates that the

case would be assigned to Judge Elliot “for hearing or decision on the pending motions and for future

handling of the case.””

16 A true and correct copy of the H&E Lien is attached hereto as Exhibit 15.

17 A true and correct copy of TSE’s Motion to Expunge the H&E Lien is attached hereto as Exhibit 16,

18 A true and correct copy of the H&E Surety Bond is attached hereto as Exhibit 17,

19 1t should be noted that (i) AHAC is the surety on both the Brahma Surety Bond and the H&E Surety Bond and is
sometimes referred to herein as the “Surety,” and (ii) Cobra is identified as the principal on both the Brahma Surety
Bond and the H&E Surety Bond and is sometimes referred to herein as the “principal.”

20 A true and correct copy of TSE’s Second Motion to Expunge the Brahma Lien is attached hereto as Exhibit 18.

21 A true and correct copy of the Reassignment Order is attached hereto as Exhibit 19. Indeed, Judge Elliot (i)
previously presided over extensive litigation involving the construction of the Work of Improvement, and (ii) is very
familiar with the Work of Improvement. see [Case No. CV-36323 titled Helix Electric of Nevada, LLC v. Cobra
Thermosolar Plants, Inc.; Tonopah Solar Energy LLC et. al.; see also, Case No. 35217 titled Merlin Hall dba Mt. Grant
Electric v. Cobra Thermosolar Plants, Inc.; Tonopah Solar Energy, LLC, et. al.]

2
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At a hearing held on September 12, 2018 (the “September 12 Hearing”), Judge Elliot denied TSE’s
Second Motion to Expunge and entered a written order on October 29, 2018 (the “Order”).” Since Brahma
was the prevailing party at the September 12 Hearing, Brahma filed a motion for an award of attorney’s
fees and costs pursuant to NRS 108.2275(6)(c) (“Fee Motion”), which Fee Motion is still pending.*

Because the Nye County Court (i) has jurisdiction over the Work of Improvement, Brahma’s Lien,
the Brahma Surety Bond, Cobra, AHAC and the claims of H&E,* and (ii) heard the arguments presented
at the September 12 Hearing, the dispute between TSE and Brahma should necessarily be heard by Judge
Elliot, rather than this Court.

Based on the mistaken belief that Section 24 of the Agreement required it to pursue its contract-
based claims in Clark County, Nevada, and after (i) Richard Peel and Ronnie Cox (counsel for Brahma)
had consulted with Lee Roberts (counsel for TSE) about the possibility of stipulating to have the parties’
claims filed in one action and one forum, and (ii) TSE declining to do so0,® Brahma filed a complaint on
July 17, 2018 in the Eighth Judicial District Court of Nevada (the “Clark County Action™), against TSE for
breach of contract, unjust enrichment, and violation of NRS Chapter 624.7

On September 10, 2018, TSE removed the Clark County Action to Federal Court (Case No.: 2:18-
CV-01747-RFB-GWF) based on diversity jurisdiction only (the “Federal Action™). On September 17, 2018,
TSE filed its Answer and Counterclaim against Brahma in the Federal Action alleging the following state
law causes of action, (i) Breach of Contract, (ii) Breach of the Implied Covenant of Good Faith and Fair
Dealing, (iii) Declaratory Relief, (iv) Unjust Enrichment, (v) Fraudulent/Intentional Misrepresentation, and
(vi) Negligent Misrepresentation.

For the reasons discussed above, including Brahma’s discovery that the forum selection clause is
against public policy, void and unenforceable, and after Cobra had caused the Brahma Surety Bond to be

posted (discussed more fully below) but within the timeframe allowed under FRCP 15(a), Brahma filed its

23 A true and correct copy of Judge Elliot’s Order Denying TSE’s Second Motion to Expunge the Brahma Lien is
attached hereto as Exhibit 20.

24 A true and correct copy of Brahma’s Fee Motion is attached hereto as Exhibit 21. NRS 108.2275(6)(c) provides
that when the court finds a prevailing lien claimant’s notice of lien is not frivolous and was made with reasonable
cause (which is what the Court found here), the court must award to such prevailing lien claimant the costs and
reasonable attorney’s fees it incurred to defend the motion.

25 As acknowledged by TSE in its Motion to Strike, to Dismiss or to Stay filed in the Nye County Action.

26 See Declaration of Richard L. Peel, Esq. attached hereto.

27 A true and correct copy of Brahma’s Complaint filed in the Clark County Action is attached hereto as Exhibit 22.

Page 7 of 25

PA000626




PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

N

R =R T = N ¥

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:18-cv-01747-RFB-GWF Document 20 Filed 11/05/18 Page 8 of 25

First Amended Complaint in the Federal Action on September 25, 2018, and removed all causes of action
against TSE except for its Unjust Enrichment claim so that those claims could be properly pursued in the
Nye County Action in conjunction with Brahma’s claim against Cobra, AHAC, the Brahma Surety Bond
and TSE, as required and allowed in NRS 108.2421(1).

On October 5, 2018, Brahma filed its Answer to TSE’s Counterclaim in the Federal Action. On

October 9, 2018, TSE filed its Answer to Brahma’s First Amended Complaint in the Federal Action.

E. Brahma Filed an Action to Foreclose on the Brahma Lien in the Nye County
Action.

Because the Nye County Court had already ruled on the validity of the Brahma Lien and is well
acquainted with the facts of this case, Brahma filed its Mechanic’s Lien Foreclosure Complaint in the Nye
County Action (i.e., Case No. CV 39348) on September 21, 2018,8 as required by NRS 108.239(1).#

On September 25, 2018, Brahma filed in the Nye County Action its, (i) First Amended Counter-
Complaint and included therein its contract-based claims against TSE, and (ii) a Third-Party Complaint
asserting claims against AHAC, the Brahma Surety Bond and Cobra, as principal.** H&E has also brought
(or intends to bring) in the Nye County Action its, (i) contract-based claims against Brahma, and (ii) claims
against the Surety, the H&E Surety Bond and Cobra, as Principal in the Nye County Court.

On October 18, 2018, TSE submitted to the Nye County Court, a Motion to Strike, Motion to
Dismiss or Motion for Stay in the Nye County Action (“Nye County Motion for Stay”).! On November

5, 2018, Brahma filed its Opposition to TSE’s Nye County Motion for Stay.*?

III. LEGAL ARGUMENT

A. This Court Should Grant Brahma’s Pending Colorado River Motion.

As a preliminary matter, on October 16, 2018, Brahma filed in this Court a Motion for Stay (the
“Brahma Motion to Stay”) based on the Colorado River Doctrine. Brahma filed its Motion for Stay before

TSE filed its Motion for Injunction, so the Court should hear Brahma’s Motion for Stay before it hears the

28 A true and correct copy of the Mechanic’s Lien Foreclosure Complaint is attached hereto as Exhibit 23.

2 In pertinent part, NRS 108.239(1) states, “A notice of lien may be enforced by an action in any court of competent
jurisdiction that is located within the county where the property upon which the work of improvement is located ....”
30 A true and correct copy of the First Amended Counter-Complaint and Third-Party Complaint is attached hereto as
Exhibit 24.

3t A true and correct copy of TSE’s Motion to Strike, Motion to Dismiss or Motion to Stay is attached hereto as
Exhibit 25.

32 A true and correct copy of Brahma’s Opposition to TSE’s Nye County Motion for Stay is attached hereto as
Exhibit 26.
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Motion for Injunction. More importantly, because the Parties are proceeding with parallel litigation in the
Nye County Action, which was filed before the Federal Action, the Court should stay this removed civil
action under the Colorado River Abstention Doctrine, thereby allowing Judge Elliot and the Nye County
Action to efficiently resolve this duplicative dispute and all disputes involving Brahma, TSE, Cobra, H&E
and the Surety. The Nye County Court has already ruled on TSE’s Second Motion to Expunge, so the Nye
County Court is more familiar than this Court with many of the disputed issues between the Parties.
Moreover, as noted above, Judge Elliot presided over other litigation involving TSE and the Work of]

Improvement, so he is already familiar with the Project and many of the Parties currently before this Court.

B. Nevada’s Mechanic’s Lien Statute (i) Provides Brahma with Certain Rights, and
(ii) Compels Certain Actions, Which the Court Must Consider Before it Decides
TSE’s Motion for Injunction.

Before Brahma can effectively discuss the legitimate reasons why it amended its Complaint to
remove certain contract claims in this Case and asserted those same claims in its Counter-Complaint in the
Nye County Action, Brahma must first discuss the legal context and implications underlying this filing as

well as certain rights Brahma is entitled to under Nevada’s mechanic’s lien statute.

1 Brahma’s Counter-Complaint against the Brahma Surety Bond, the Surety
and Cobra, as Principal, is properly filed in Nye County.

Brahma’s actions were not done to avoid federal court jurisdiction as TSE incorrectly alleges.
Rather, Brahma took such steps to preserve and pursue its statutory mechanic’s lien rights in the Nye County
Action. In fact, in its Motion to Strike, Motion to Dismiss or Motion for Stay filed in the Nye County Action
(“Motion to Strike”), TSE admits that under NRS 108.2421, Brahma was required to bring its claim against
the Brahma Surety Bond in Nye County.*

Specifically, NRS 108.2421 states in relevant part:

The lien claimant is entitled to bring an action against the principal and
surety on the surety bond and the lien claimant’s debtor in any court of
competent jurisdiction that is located within the county where the property
upon which the work of improvement is located.

Moreover, “[bly entering into a surety bond given pursuant to NRS 108.2415, the principal [Cobra]
and surety [AHAC] submit themselves to the jurisdiction of the court in which an action or suit is pending

on a notice of lien on the property described in the surety bond” and “[t]he liability of the principal may be

33 See Exhibit 25, Nye County Motion for Stay at pg. 19:3-7.
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established by the court in the pending action,” whereas “[t]he liability of the surety may be enforced on
motion without the necessity of an independent action.” (NRS 108.2423(1)).

Hence, because Brahma filed its Counter-Complaint to foreclosure against the Brahma Lien in Nye
County, and has now amended the Counter-Complaint to assert claims against the Brahma Surety Bond,
Cobra and AHAC, both Cobra and AHAC are bound to the jurisdiction of the Nye County Court and
liability against both will be determined in the Nye County Action. Additionally, Brahma’s claims against
the Brahma Surety Bond (which are attributable to TSE’s failure to pay Brahma for its Work) are properly
filed in the Nye County Action since NRS 13.010(2) requires that actions for the foreclosure of all lien
rights upon real property must be filed in the county where the subject property is located. Here, the Brahma
Surety Bond serves as collateral for the Brahma Lien, is recorded in the Nye County Recorder’s Office and

must be pursued through litigation in Nye County.

2. Brahma has a Right to a Preferential Trial Under NRS 108.2421 in the Nye
County Action.

Additionally, because the Brahma Surety Bond now stands as collateral for the Brahma Lien, Brahma
intends to file 2 Demand for Preferential Trial Setting under NRS 108.2421, which is a right that cannot be
abrogated or stayed. The Nevada Legislature has afforded mechanic’s lien claimants special rights to a just
and speedy trial because of the value they add to real property and to the economy in general, as well as the
vulnerable position they find themselves in when an owner fails to pay for work, materials and equipment
furnished to a construction project, just as TSE has done here. In 2003 and 2005, the Nevada Legislature
substantially revised the mechanic’s lien statutes with the intent to facilitate payments to lien claimants in
an expeditious manner. Hardy Companies, Inc. v. SNMARK, LLC, 126 Nev. 245 P.3d 1149, 1156 (2010).
One of those revisions was to arm lien claimants with the right to petition the Court for a summary trial on
their mechanic’s lien claims.

Specifically, NRS 108.2421(3) provides:

Each lien claimant in the action may serve upon the adverse party a
“demand for preferential trial setting” and file the demand with the clerk of
the court. Upon filing, the clerk of the court shall, before the Friday after
the demand is filed, vacate a case or cases in a department of the court and
set the lien claimant’s case for hearing, on a day or days certain, to be heard
within 60 days after the filing of the “demand for preferential trial setting.”

NRS 108.2421(6) further provides:

Page 10 of 25
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A prevailing lien claimant on a claim against a surety bond must be
awarded the lienable amount plus the total amount that may be awarded by
the court pursuant to NRS 108.237...Such a judgment is immediately
enforceable...’*

By enacting Nevada’s mechanic’s lien statutes, the Nevada Legislature has created a means to
provide contractors with secured payment for their work, materials and equipment furnished to construction
projects in Nevada inasmuch as “contractors are generally in a vulnerable position because they extend
large blocks of credit; invest significant time, labor and materials into a project; and have any number of
works vitally depend upon them for eventual payment.” Wilmington Trust FSB v. AI Concrete Cutting &
Demolition, LLC (In re Fontainebleau Las Vegas Holdings, LLC), 289 P.3d 1199, 1210 (Nev. 2012).

Accordingly, Brahma (as a lien and bond claimant) is entitled to a preferential trial setting pursuant
to NRS 108.2421 against the Brahma Surety Bond, which right can only be pursued in Nye County.
Preferential trial rights in the Nye County Action will be handled expeditiously by Judge Elliot, thereby
reducing delay where Brahma has advanced millions of dollars for the Work.3

By contrast, because (i) the Brahma Lien, the Brahma Surety Bond and Brahma’s claims against
AHAC and Cobra are not before this Court, and (ii) Cobra cannot be brought into this Action because it is
of the same domicile as Brahma, there would be no preferential trial mechanism in this Action, nor does
this Court have jurisdiction over this claim.

Further, because (i) the Brahma Surety Bond claim, (ii) Brahma’s claims against Cobra and AHAC,
and (ii) the H&E Lien claim, the H&E Surety Bond claim and H&E’s claims against Brahma (claims that
are derivative of Brahma’s claims against TSE), will all be litigated in the Nye County Action, H&E’s
claims must also be litigated in that same action.

Therefore, because all claims arise out of the same transaction and occurrence, a single judge should
try all claims, and the only way to have a single judge hear all disputes between the above parties will be
to have the Nye County Court preside over all matters.

11/

34 See also, Venetian Casino Resort, LLC v. Eighth Judicial District Court, 118 Nev. 124, 128, 41 P.3d 327, 329
(2002)(recognizing lien claimants pursuing claims against surety bonds are entitled to request a preferential lien hearing
pursuant to NRS 108.2421).

35 A significant portion of Brahma’s lienable amount is attributable to the work, materials or equipment furnished by
Brahma's subcontractors and suppliers, several of which TSE directed Brahma to contract with for TSE’s convenience.
For example, TSE directed Brahma to contract with CTEH and CTEH is now seeking a claim against Brahma of more
than $1 Million. TSE’s failure to pay Brahma is also affecting Brahma’s Dunn & Bradstreet score.
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3. Brahma’s Contract Claims Against TSE are Properly Brought in the Nye
County Action.

While it is true that Brahma initially filed its contract claims against TSE in Clark County based on
its mistaken belief that the forum selection clause required it to do so, after further review of the matter,
Brahma has determined that the forum selection clause is inapplicable to this Case because (i) NRS 13.010
requires any action between TSE and Brahma to be filed in Nye County since the Agreement was performed
entirely in Nye County, (ii) the forum selection clause is permissive only and not mandatory, (iii) NRS
108.2421(1) expressly authorizes and requires Brahma to file its Claims against TSE, the Debtor, in Nye
County, and (iv) the forum selection clause violates Brahma’s rights under Ne?ada’s Mechanic’s Lien

Statute and is against public policy, void and unenforceable pursuant to NRS 108.2453.3

a. Because the Agreement was performed entirely in Nye County, NRS
13.010 requires Brahma’s contract claims to be commenced in Nye
County.

Because the Agreement between TSE and Braham was entirely performed in Nye County, NRS
13.010 requires the Action to be commenced in Nye County. When a person has contracted to perform in
one place, but the contracting party resides in another location, NRS 13.010(1) requires that the action be
commenced and tried in the county in which the obligation is to be performed or where the person resides,
unless there is a special contract to the contrary. The special contract to the contrary referenced in NRS
13.010(1) refers to a contract regarding place of performance, not an agreement regarding venue. Borden
v. Silver State Equip., Inc., 100 Nev. 87, 89, 675 P.2d 995, 996 (1984). Therefore, NRS 13.010 trumps any

contrary language in the forum selection clause.

b. The Forum Selection Clause in the Agreement is permissive, not
mandatory.

Moreover, even if NRS 13.010 does not trump the forum selection clause in the Agreement, the
forum selection clause is permissive, not mandatory, and did not require Brahma to file its contract claims
in Clark County. Notably, Section 24 of the Agreement reads, “[Brahma] submits to the jurisdiction of the

courts in such state, with a venue in Las Vegas, Nevada, for any action or proceeding directly or indirectly

36 1t should be noted that when Brahma filed the First Complaint in Nye County, TSE demanded that the same be
dismissed for a variety reasons. Once Peel Brimley was engaged to represent Brahma, and to avoid another fight about
the proper jurisdiction of the contract claims, Mr. Peel reached out to counsel for TSE to stipulate to an acceptable
forum to hear all claims. TSE rejected Mr. Peel’s efforts. See Declaration of Richard L. Peel, Esq. attached hereto.
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arising out of this Agreement.”’
In Am. First Federal Credit Union v. Soro, 131 Nev. Adv. Op. 73, 359 P. 3d 105 (Nev. 2015), the

Nevada Supreme Court found that:

Clauses in which a party agrees to submit to jurisdiction are not necessarily
mandatory. Such language means that the party agrees to be subject to that
forum’s jurisdiction if sued there. It does not prevent the party from
bringing suit in another forum. The language of a mandatory clause shows
more than that jurisdiction is appropriate in a designated forum; it
unequivocally mandates exclusive jurisdiction. Absent specific language of
exclusion, an agreement conferring jurisdiction in one forum will not be
interpreted as excluding jurisdiction elsewhere.

Based on the reasoning of the Am. First Federal Credit Union Court, the forum selection clause
contained in Section 24 of the parties’ Agreement is “permissive” and “does not require” the parties to
resolve their contract claims in Las Vegas, Nevada. Rather, Section 24 allows Brahma to bring such claims
in this Action along with Brahma’s claims against the Brahma Surety Bond, which it has done by way of

its Counter-Complaint.

c. INRS 108.2421 expressly authorizes Brahma to file its Claims against
TSE, the Debtor, in Nye County.

Now that the Brahma Lien has been replaced by the Brahma Surety Bond, pursuant to NRS

108.2421, Brahma is expressly authorized to pursue its contract claims against TSE in Nye County.

Specifically, NRS 108.2421 states in relevant part:

The lien claimant is entitled to bring an action against the principal and
surety on the surety bond and the lien claimant’s debtor in any court of
competent jurisdiction that is located within the county where the property
upon which the work of improvement is located.

Here, Cobra is the principal on the Brahma Surety Bond, and AHAC is the surety who issued the
Brahma Surety Bond. However, TSE is the lien claimant’s debtor, not Cobra or AHAC. Therefore, to ensure
that all disputes involving these parties and relating to the same transaction and occurrence are litigated in
the same forum, the statute expr;tssly authorizes Brahma to file its contract claims against TSE (its debtor)

in Nye County, irrespective of the language contained in the parties’ Agreement or otherwise.

Venue statues such as NRS 108.2421 “serve important public interests, including avoiding costs to

taxpayers of defending actions in other communities, maintaining actions where relevant official records

37 See Exhibit “1”
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are kept, and reducing forum shopping.” Nevada Civil Practice Manual, § 3.01. Venue statues should
be applied strictly.*® NRS 108.2421 also conserves judicial resources and avoids conflicting judgments by
allowing Brahma to pursue all claims against all defendants before a single judge in Nye County, the County
where TSE chose to (i) construct its Work of Improvement, (ii) seek relief by filing the Second Motion to
Expunge; and (iii) demand that Cobra record the Brahma Surety Bond,

4. INRS 108.2453, renders the forum selection clause void and unenforceable.

To the extent this Court finds that the forum selection clause is mandatory and requires Brahma to
file its claims against TSE in Clark County, that contract provision is against public policy, void and
unenforceable under NRS 108.2453(1), which states in relevant part that a person may not waive or modify
a right, obligation or liability set forth in the provisions of Nevada’s Mechanic’s Lien Statute.*®

Here, under NRS 108.2421, Brahma, as the lien claimant, is statutorily entitled to pursue its
contract claims against TSE, its debtor, in Nye County along with its claims against the Brahma Surety
Bond, Cobra and AHAC. Hence, the forum selection clause (a provision in the Agreement which attempts
to require Brahma to file its contract claims against TSE in Clark County) violates NRS 108.2453,
rendering it against public policy, void and unenforceable. Because TSE’s interpretation of the forum
selection clause requires Brahma to litigate its claims in two separate forums contrary to the express
statutory language entitling Brahma to file all claims in Nye County, that provision is void and
unenforceable, and TSE cannot rely on it as a basis for its position that the contract claims should be

litigated in Clark County (now the Federal Action), nor should this Court.

5. By filing its contract claims in Clark County, Brahma did not waive its right
to file its claims against TSE in the Nye County Action.

Further, because the forum selection clause found in the Agreement is against public policy, void

38 See also, Lyon County v. Washoe Medical Crr., 104 Nev. 765, 768, 766 P.2d 902, 904 (1988) (Statutes that contain
exclusive venue and jurisdiction provisions also accomplish the objective of conserving court resources and avoiding
judicial collision and conflicts involving the same parties and controversies). See Pub. Serv. Comm’nv. S.W. Gas Corp.,
103 Nev. 307, 308, 738 P.2d 890, 891 (1987).
3% NRS 108.2453(1) states:

A condition, stipulation or provision in a contract or other agreement for the improvement of

property or for the construction, alteration or repair of a work of improvement in this State

that attempts to do any of the following is contrary to public policy and is void and

unenforceable: (a) Require a_lien claimant to waive rights provided by law to lien

claimants or to limit the rights provided to lien claimants, other than as expressly provided
in NRS 108.221 to 108.246, inclusive.
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and unenforceable under NRS 108.2453, Brahma did not waive its right to file claims against TSE in Nye
County when it (i) signed the Agreement, or (ii) filed the Clark County Action.

In a case involving the application of NRS 108.2453, the Nevada Supreme Court held that a
subordination agreement which required lien claimants to waive prospective mechanic’s lien rights, (i)
violated NRS 108.2453, (ii) was against public policy, and (iii) was void and unenforceable. In re
Fontainebleau Las Vegas Holdings, LLC, 128 Nev. 556, 289 P.3d 1199 (2012).°

Therefore, while TSE may argue that by filing the Clark County Action, Brahma waived its (i) right
to file its contract claims in the Nye County Action, or (ii) claim that the forum selection clause violates
NRS 108.2453, the Nevada Supreme Court would find that Brahma cannot waive rights under the
mechanic’s lien statute, including, the right to pursue its contract claims against its debtor, TSE, in Nye
County as provided for under NRS 108.2421. Hence, this Action which is entirely premised on the Clark

County Action based on diversity jurisdiction, should not proceed in federal court.

C. In the event this Court Refuses to Stay this Case Under the Colorado River Doctrine,
the Court Should Deny TSE’s Motion for Injunction.

Should the Court decide not to grant Brahma’s Motion for Stay, the Court should nevertheless deny
TSE’s Motion for Injunction since (i) the Anti-Injunction Act prohibits federal courts from enjoining state
courts unless certain limited exceptions apply; and (ii) none of the exceptions to the general rule apply in

this Case.

1. The Anti-Injunction Act prohibits federal courts from enjoning state court
proceedings such as the Nye County Action.

Under the Anti-Injunction Act (“AlIA™), Congress prohibits federal courts from enjoining state
court proceedings “except as expressly authorized by Act of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgments.” 28 U.S.C. § 2283. Exceptions to the Anti-Injunction
Act “must be construed narrowly and doubts as to the propriety of a federal injunction against a state court

proceeding should be resolved in favor of permitting the state action to proceed.” Lou v. Belzberg, 834 F.2d

40 In Fontainebleau, certain bank lenders who provided construction financing to the owners of a multi-billion-dollar
construction project on the Las Vegas Strip, required as a condition precedent to providing financing, that the owner’s
contractor and all of its subcontractors sign subordination agreements which would allow the lenders’ deeds of trust to
have priority over any lien claims recorded on the project. /d. Hence, even though the lien claimants executed the
subordination agreement and acknowledged that their lien rights were subordinate to certain lenders, the Nevada
Supreme Court found such a provision to be against public policy, void and unenforceable since NRS 108.222 gave
priority to lien claimants over all later-in-time recorded encumbrances, including deeds of trust. /d

Page 15 0of25

PA000634



PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074

(702) 990-7272 ¢ FAX (702) 990-7273

O 0 N AN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:18-cv-01747-RFB-GWF Document 20 Filed 11/05/18 Page 16 of 25

 Flexible Flyer, Inc., 512 F.2d 899, 901 (5th Cir. 1975)(holding, “where no fraud is found, the second action

730 (9th Cir. 1987)(citing Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623, 630, 97 S.Ct. 2881, 53 L.Ed.2d
1009 (1977)). “Unless one of the statutory exceptions applies, a federal injunction restraining prosecution
of a lawsuit in state court is absolutely prohibited.” Low, 834 F.2d at 740 (citing Mitchum v. Foster, 407
U.S. 225, 228-29, 92 S.Ct. 2151, 215456, 32 L.Ed.2 705 (1972)). The limitations expressed in the AIA

“rest on the fundamental constitutional independence of the states and their courts™!

and “reflect Congress’
considered judgment as to how to balance the tensions inherent in such a system.” Chick Kam Choo v.
Exxon Corp., 486 U.S. 140, 146, 108 S.Ct. 1684, 100 L.Ed.2d 127 (1988).

The federal removal statute operates as “express” congressional authorization to enjoin state court
proceedings, but does so limitedly. Mitchum v. Foster, 407 U.S. 225 (1972). A federal court injunction
against a state court will only be upheld on “a strong and unequivocal showing” that such relief is necessary.
Sandpiper Village Condo Assoc., Inc. v. Louisiana-Pacific Corp., 428 F.3d 831, 842 (9th Cir. 2005)(citing
Bechtel Petroleum, Inc. v. Webster, 796 F.2d 252, 253-54 (9th Cir. 1986)).

2. The exceptions to the Anti-Injunction Act, do not apply to this Case.

The only statutory exception to the AIA on which TSE relies is § 1446(d), an express authorization
from Congress. Federal injunctions may issue against state cases that are, (1) “later filed,” Quackenbush v.
Allstate Ins. Co., 121 F.3d 1372, 1378 (9th Cir. 1997) (quoting KPERS, 77 F.3d at 1069), (2) “refiling of
essentially the same suit in state court,” Lou v. Belzberg, 834 F.2d 730, 740 (9th Cir. 1987) (quoting Frith
v. Blazon-Flexible Flyer, Inc., 512 F 2d 899, 901 (5th Cir. 1975)), and (3) filed for the purpose of subverting
federal removal jurisdiction. Quackenbush, 121 F.3d at 1378,

While a federal court may enjoin the continued prosecution of the same case in state court after its
removal, “a more difficult problem is presented when a new action is filed in state court” when that case
has not been removed. Loy, 834 F.2d at 740. In Lowu, the Ninth Circuit Court of Appeals agreed with the
Fifth Circuit Court of Appeals in holding, “where a second state court suit is fraudulently filed in an attempt

to subvert the removal of a prior case, a federal court may enter an injunction.” Id.; see also, Frithv. Blazon-

brought in state court should not be enjoined”).

1

N Id, at 287,234
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a. The Nye County Action was not “later filed” than the Clark County
Action.

The Nye County Action is not a “later filed” action. Following federal removal, Brahma ceased
prosecuting its removed Clark County Action in the Eighth Judicial District Court. Instead, Brahma filed its
contract claims against TSE in the Nye County Action—an action TSE commenced on June 11, 2018, before
the Clark County Action was filed, and which has not been removed to federal court. TSE’s proposed
injunction seeks to enjoin the Nye County Action, not the Clark County Action. In the Nye County Action,
TSE brought its Second Motion to Expunge under NRS 108.2275, serving Brahma by personal service, and
naming it as a “defendant” in that Action, all in a failed attempt to summarily extinguish Brahma’s property

interest (i.e. its Lien) in the Work of Improvement.

b. The Nye County Action is similar and parallel to the Federal Action
but is broader than the Federal Action as it features additional
parties and additional claims.

A predicate to a federal injunction of a state court is that the second case is “refilling of essentially
the same suit in state court.” Loy, 834 F.2d at 730. In that case, the Ninth Circuit Court of Appeals reversed
the federal district court’s grant of an injunction against a state court proceeding, concluded that an
injunction was not properly issued to avoid subverting removal jurisdiction (i.e. the third requirement) where
the state case, though parallel, featured “different plaintiffs, additional counsel, additional defendants, and
only state claims.” Id. at 741.

Brahma acknowledges the federal claims duplicate some of the claims in the state court proceedings;
that is why this Court should grant its Motion for Stay of the federal proceedings that parallel the state court
proceedings. It, however, remains that the Nye County Action, held in a court with versatile general subject-
matter jurisdiction, is more comprehensive than the federal action, a court of limited federal subject-matter
jurisdiction. The Nye County Action involves non-diverse general contractor Cobra and AHAC, additional
parties not in the federal action and their counsel. Notably, Cobra is the principal on the Brahma Surety
Bond which now serves as the collateral for Brahma’s Lien. Under its contract with Cobra, TSE demanded
that Cobra procure the Brahma Surety Bond in order to remove Brahma’s Lien from the Work of
Improvement. The Nye County Action also involves H&E’s (i) contract claims against Brahma (which are

derivative of Brahma’s claims against TSE); and (ii) claims against Cobra, the Surety and the H&E Surety
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Bond.

Hence, while certainly similar to the Federal Action, the Nye County Action is now broader and
includes additional c]aixﬁs, plaintiffs and defendants, all of which can and should be resolved by Judge Elliot,
the very Judge who has already (i) presided over litigation involving the Project; and (ii) ruled on a

dispositive issue between TSE and Brahma.

c. The Nye County Action was filed with a proper motive, not the purpose
of subverting federal jurisdiction

The primary purpose of amending its Counter-Complaint in the Nye County Action was not to

fraudulently defeat this Court’s jurisdiction, but rather, to preserve Brahma’s right to pursue its contract

O 0 NN N W s W N

claims against TSE in conjunction with its claim against the Brahma Surety Bond which claims must be
decided along with Brahma’s claims against the Brahma Surety Bond.

The potential that another case—here, an earlier filed one—may have issue or claim preclusive
effect on a removed case does not make a state court proceeding subversive of federal jurisdiction. In
Quackenbush, 121 F.3d 1372 (9th Cir. 1997), the Ninth Circuit upheld a federal court’s decision not to
enjoin such a state court proceeding. /d. at 1378. The possible preclusive effect of a later filed state court
proceeding on a removed federal case did not constitute “subversion” of the removal right. /d. at 1379.

The Nye County Action was not amended to obtain a favorable decision on an issue this Court has
already decided, nor was there any deception in the manner in which Brahma Amended its Counter-
Complaint as it did so within the timeframe required under FRCP 15(5). In other words, Brahma did not
file its contract claims against TSE in the Nye County Action to fraudulently subvert federal jurisdiction.

First, the Federal Action was removed from Clark County, not Nye County. As TSE acknowledges,
the Nye County Action has not been removed to Federal Court.* Second, this Action was commenced by
TSE before the Federal Action was filed, so Brahma filed into an existing Case, not a new state case.
Accardingly, TSE’s “first in time” argument fails because this Action was the first action commenced, not
the Clark County Action or Federal Action. Third, because Brahma’s claims against Cobra, AHAC and the
Brahma Surety Bond must necessarily remain before Judge Elliot in the Nye County Action, Brahma’s
contract claims must be litigated before Judge Elliot as well to ensure that its right to file a demand for

preferential trial setting is not hindered. Fourth, H&E has now filed (or will file) litigation in Nye County

42 See Exhibit 25, Nye County Motion for Stay at pg. 19:
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against Brahma asserting contract claims which are derivative of Brahma’s contract claims against TSE.
Fifth, by filing its contract claims in this Action, Brahma does not escape the jurisdiction of the Federal
Court and remains a party in this Action. Finally, Brahma has not engaged in forum shopping because it
does not seek to avoid a negative judgment from the Federal Court as the Federal Court has made absolutely
no rulings in that case.

Therefore, because Brahma has not engaged in fraud or attempted to subvert the Federal Court’s

jurisdiction, the Federal Court cannot enjoin the Nye County Action from proceeding,

d. The Cases TSE relies upon for the Injunction to issue are
unavailing,

TSE primarily relies upon four cases for the proposition that the Court should issue the injunction.
However, none of those cases are from the Ninth Circuit Court of Appeals, and each is easily distinguishable
and has no persuasive value to this Court.

e KPERS v. Reimer & Koger Assoc., Inc., 77 F.3d 1063 (1996)

First, TSE cites KPERS, a decision from the Eighth Circuit Court of Appeals where the Court found
a later-filed case in state court was filed with an improper motive of subverting the federal court’s
jurisdiction. Jd. In that case the plaintiff filed an action in state court against several defendants, including
a failed savings and loan company. /d. A receiver for the savings a loan company was brought into the
action, and based on a unique statute, removed the case to federal court. /d. Plaintiff appealed a ruling from
the district court barring its claims under the applicable statute of limitations. On appeal, the Eighth Circuit
Court affirmed and held an even shorter statute of limitations was applicable. /d. One month following that
decision, plaintiff filed two new cases in the state court asserting largely the same claims against the same
defendants. Id. Notably, Plaintiff’s attorney made comments to the press that the new actions were filed to
correct what he called “the multitude of problems and issues that are causing delays in federal court, coupled
with...an erroneous decision by the Eighth Circuit in interpreting the Kansas statute of limitations.” /d.
Those two cases were removed to federal court and the defendants moved to enjoin plaintiffs from
proceeding with any further litigation in any state court. /d. In upholding the federal district court’s decision
to grant the injunction, the Eighth Circuit Court of Appeals held, “the record fully supports these findings

as [plaintiff] made clear not only in a brief filed with the district court, but also in a statement to the press,
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that the purpose of filing the second action was to obtain a favorable decision in the Kansas courts on the
statute of limitations issue decided by this court...” Id. ar 1070.

By contrast to the plaintiffs in the KPERS case, there has been no adverse federal court ruling from
which Brahma is fleeing.*® In fact, this Court has made no rulings in this Case. Moreover, Brahma has done
nothing to suggest its removal of state law claims was done for a fraudulent purpose. Instead, Brahma has
legitimate concerns about the preclusive effects of pre-existing state court litigation in a non-removed case.
Protecting Brahma’s rights under the mechanic’s lien statute against preclusive impairment constitutes
proper advocacy, not subversion of federal jurisdiction. Quackenbush, 121 F.3d at 1379. Certainly, Brahma
actions of amending its Complaint does not rise to the level of bad faith or fraudulent conduct engaged in
by the KPERS Plaintiff.

e Fayev. High’s of Baltimore, 541 F.Sup\p.id 752,754 (2008).

TSE also relies on the Faye case from the federal district court of Maryland, where that court issued
an injunction against a plaintiff who had filed a state court complaint against his former employer asserting
certain state law claims and violations of the Fair Labor Standards Act (“FLSA”) which the defendant later
removed to federal court based on federal subject matter jurisdiction. Jd. While before the federal court, the
plaintiff moved to amend his complaint which the Court granted, resulting in Plaintiff eliminating the state
court claims from the federal complaint. /d. at 755. However, while the motion to amend was still pending,
the plaintiff filed a second lawsuit against the employer in the same state court where the first complaint had
been filed and removed, asserting identical claims as the first complaint, with the exception of the federal
claims. Id. At no point did the plaintiff notify the Court that the purpose of its motion to amend was to
remove state court claims from the federal action and pursue those claims in a new action filed within the
same court from which they were previously removed. Jd. Once served with the second lawsuit, the
defendant removed that case to federal court as well. /d. The court found that the plaintiff acted in a manner

designed to defeat federal jurisdiction over his state claims as he admitted during oral argument that

43 Typically, the type of forum shopping that is abusive is where parties seek to vindicate their rights elsewhere only
after another court’s adverse rulings and the passage of substantial time. Cf, e.g., Montanore Minerals Corp. v. Bakie,
867 F.3d 1160, 1169 (9th Cir. 2017) (finding forum shopping when federal court’s jurisdiction is being invoked 6 years
into litigation after an unfavorable state court decision); Nakash v. Marciano, 882 F.2d 1411 (9th Cir. 1989) (finding
forum shopping where federal forum sought 3.5 years into case); American Intern. Underwriters v. Continental Ins.,
843 F.2d 1253, 1259 (9th Cir. 1988) (finding forum shopping where 2.5 years in, party leaves state court for federal
court because it is believed to be more favorable).
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Maryland courts provide more favorable rulings than the federal court on FLSA claims. /d. After analyzing
the relevant case law from various circuit courts, the federal court held, there was no good reason for filing
the second case, leaving the Court with “no doubt that the second-filed suit constituted an attempt to subvert
this Court’s supplemental jurisdiction and defendant’s right to removal.” Id.at 760. The decision before that
court was an easy one—after all, Plaintiff admitted to the court the sole reason for the amendment was the
more favorable treatment of FSLA cases in state court. There was no other basis for the amendment.
Again, Brahma has not brought its state court claims to subvert this Court’s jurisdiction or to seek a
more favorable ruling from Judge Elliot; rather, Brahma did what it did to preserve its right to demand a
preferential trial in the Nye County Action under NRS 108.2451 (a right which cannot be waived, abrogated

or stayed) and which can only be prosecuted in that Case.

o Davis International, LLC v. New Start Group Corp., 2009 WL 1321900 (D. Del. May 13,
2009)

TSE next relies on the Davis case from the federal district of Delaware where plaintiffs filed their
complaint in Delaware state court alleging federal RICO violations and state law conversion claims. The
defendants subsequently removed the case to federal court based on federal question jurisdiction. Id.
Defendants brought a motion to dismiss and motion for injunction. /d. While those matters were pending,
plaintiffs amended their complaint and omitted the state law conversion claims while refiling those claims
in a Delaware state court, along with additional state law claims. Jd. The Court granted defendants’ motion
for injunction based on its belief that “absent an injunction, the plaintiffs will continue to file this action and
take up the time and resources of another court.” Id. at *3.

Two key features distinguish this Case from Davis. First, unlike Davis, TSE initiated the Nye
County Action into which Brahma filed its breach of contract claims, which are the underlying contractual
claims forming the basis of Brahma’s claims against the Brahma Surety Bond. Second, Brahma had proper
motives for filing its Amended-Complaint including: (1) avoiding any potential preclusive effects of the
Nye County Action; (2) resolving ’related claims with non-diverse parties (i.e. Cobra and H&E); and (3)
securing efficient resolution of a dispute with a judge already familiar with the dispute.

e Cross v. City of Liscomb, 2004 WL 840274 (S.D. Iowa 2004)
Finally, TSE relies on Cross, an unreported federal case from the Southern District of lowa, where

the plaintiff again commenced an action against her former employer in state court, alleging violations of
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state law and certain federal discrimination claims under 42 USC § 1983. Id. The employer removed the
case to federal court based on federal subject matter jurisdiction. /4. at *1. Plaintiff filed a motion to dismiss
some of her claims*!, which the court granted without opposition. /d. Plaintiff then filed a second action in
state court asserting the same state constitutional and defamation claims originally removed to the federal
court. Id. Defendants sought an injunction of the second state court action, alleging that such action
constituted a subversion of the federal court’s removal jurisdiction. /d. at * 2. In response, Plaintiff claimed
that the state court action should not be enjoined absent evidence of fraud. /d. In granting the motion for
injunction, the federal court held, “the absence of fraud...is not relevant to the inquiry...as the KPERS court
noted, fraud is relevant in cases based on diversity jurisdiction, not when, as here, based on federal question
jurisdiction.” Id. Hence, because this was a federal question case and not based on diversity, the court did
not analyze the fraud factor required under the case law in the Ninth Circuit. Therefore, this case is not only
inapplicable because it is outside the Ninth Circuit, but it is also inapplicable because that court did not

undertake the relevant fraud analysis.

e Federal Courts have refused to enjoin state courts on facts much more
compelling than presently before this Court,

Numerous federal courts®®, including the Ninth Circuit Court of Appeals, have explicitly
disapproved of certain tactics engaged in by litigants while still finding injunctive relief improper.

For instance, in Quackenbush, a defendant was pursuing the enforcement of an arbitration clause in
federal court and the plaintiff was pursuing a state court action to litigate issues between the same parties on
the same facts that would likely severely impact the defendant’s defenses in the federal action. Quackenbush,
121 F.3d at 1379. The district court refused to enjoin the state court action despite finding plaintiff’s tactics
“questionable.” Id. at 1378. On appeal, the Ninth Circuit affirmed the district court’s ruling because “there

[was] no evidence that [the plaintiff] deliberately sought to undermine the federal proceedings,” or “evidence

“ The motion to dismiss appears to be akin to a motion to amend.

4SPerhaps most egregious, in Trinity, a plaintiff took vexatious litigation to new heights by filing six lawsuits against
the same defendants on intertwined claims arising from the same facts in California state courts and federal courts in
California and New York. Trinity Christian Ctr. of Santa Ana, Inc. v. Koper, No. SACV 12-1049 DOC, 2012 WL
6552229, at ¥1 (C.D. Cal. Dec. 14, 2012). The court went so far as to describe some of the plaintiff’s tactics as “a
particularly bold fit of litigious incoherence,” and that the plaintiff’s “duplicative litigation style may be harassing.”
Id. at *2, *5. The court, however, found that injunctive relief was not proper despite these tactics because no conflicting
state and federal court orders existed and the plaintiff had not acted fraudulently in filing their duplicative claims. /d
at *5.
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of a deliberate attempt to subvert the rulings and jurisdiction of the district court.” Id. at 1378-79.

In Lou v. Belzberg, another Ninth Circuit Court of Appeals case, the plaintiff filed her action in state
court alleging violations of state law fiduciary obligations and certain federal RICO and Securities Act
violations. 834 F.2d 730 (9th Cir. 1987). The defendants removed the action to federal court based on federal
subject matter jurisdiction. /d. Shortly thereafter, the law firm representing plaintiff filed another state court
action on behalf of another client against defendants asserting the exact same state causes of action as those
removed to federal court in the initial complaint, but omitting the federal subject matter causes of action. Id.
The defendants removed that case to federal court and moved the federal court for an injunction enjoining
plaintiff from proceeding with the second state court cause of action. Jd. On appeal, the Ninth Circuit Court
of Appeals found that it was error to issue the injunction because there was no evidence of fraud. Id. The
Court found that because the second state court case involves different plaintiffs, additional éounsel and
additional defendants, and only state law claims, “a finding of fraud would be clearly erroneous.” /d,

Similarly, in the Frith case, the Fifth Circuit Court of Appeals vacated a federal court’s injunction
against a state court proceeding because at the time the federal judge entered his injunction, another judge
had already found, on the basis of his familiarity with both pending suits, that the joinder of the resident
defendant in the state court suit was not fraudulent. Frith v. Blazon-Flexible Flyer, Inc., 512 F.2d 899 (5th
Cir. 1975).

Similar to those cases, here, there is no evidence that Brahma amended its Complaint for a fraudulent
purpose or to avoid federal court jurisdiction. Brahma’s sole motive in amending its Complaint was to
preserve its statutory and sacrosanct right to pursue its claims against the Surety Bond in the Nye County

Action which serves as the only collateral for its Lien.

3. Even if the Anti-Injunction Act is applicable, the Court should exercise its
discretion and deny the Motion for Injunction.

Even if the Anti-Injunction Act does not prohibit this Court from enjoining the Nye County Action,
the Court should exercise its discretion and decline to enjoin that Action since doing so would effectively
strip away Brahma’s right to a preferential trial setting against Cobra, the Surety and the Brahma Surety
Bond. “The fact that an injunction may issue under the Act does not mean that it must issue.” Quackenbush,

121 F.3d at 1378(citing Blalock Eddy Ranch v. MCI Telecomm. Corp. 982 F.2d 371, 375 (9th Cir. 1992)).
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“Whether to enjoin state-court proceedings is always discretionary.” Ackerman v. ExxonMobil Corp., 734
F.3d 237, 252 (4th Cir. 2013)(citing Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 151, 108 S.Ct. 1684,
100 L.Ed.2d 127 (1988)).

While TSE characterizes its Motion for Injunction as enjoining only the three claims removed from
the Federal Action, effectively, the proposed injunction would prevent the Nye County Action from taking
any further action on the Brahma Surety Bond and other matters in that case. This would completely
undermine the Nevada Legislature’s goal of ensuring that contractors such as Brahma are paid expeditiously
for the labor materials and equipment they furnish to projects in Nevada.

Cobra and the Surety are necessary parties to this dispute, but so long as this Case remains in Federal
Court, Brahma cannot assert its claims against them since this Court would have no jurisdiction over Cobra
or the Brahma Surety Bond.

D. The Court should dismiss as moot TSE’s Motion to Strike.

This Court can dismiss as moot TSE’s Motion to Strike Brahma’s Amended Complaint inasmuch as
Brahma has already moved this Court as an alternative argument under its Colorado River Motion, to amend
its Complaint to restore its previously removed claims in the event the Court does not grant its Motion for
Stay.

IV. CONCLUSION
Based on the foregoing, this Court should deny TSE’s Motion for Injunction and Motion to Strike.

Dated this : 2 day of November, 2018.

PEEL EY LLP

RICHARDY\PEEEESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com
cdomina@peelbrimley.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.
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CERTIFICATE OF SERVICE
Pursuant to Fed. R. Civ. P. 5, I certify that [ am an employee of PEEL BRIMLEY LLP, I am over

the age of eighteen years, and not a party to the within action. My business address is 3333 E. Serene Ave,

Suite 200, Henderson, NV 89074. On November 5, 2018, I served the within document(s):

BRAHMA GROUP, INC.’S RESPONSE TO TONOPAH SOLAR ENERGY,
LLC’S MOTION FOR PRELIMINARY INJUNCTION AND MOTION TO STRIKE
to be served as follows: '

X By CM/ECF Filing — with the United States District Court of Nevada. I electronically
filed with the Clerk of Court using CM/ECF which will send notification of such filing(s)
to the attorney(s) and/or party(ies) listed below.

a] By Facsimile Transmission at or about on that date. The transmission was
reported as complete and without error. A copy of the transmission report, properly issued
by the transmitting machine, is attached. The names and facsimile numbers of the persons)
served as set forth below.

u] By placing a true copy of the document(s) listed above for collection and mailing
following the firm’s ordinary business practice in a sealed envelope with postage thereon
fully prepaid for deposit in the United States mail at Las Vegas, NV, addressed as set forth
below.

to the attorney(s) and/or party(ies) listed below at the address and/or facsimile number indicated below:

D. Lee Roberts, Jr., Esq. (NV Bar Geoffrey Crisp, Esq.

No. 8877) WEIL & DRAGE

Colby L. Balkenbush, Esq. (NV 2500 Anthem Village Drive

Bar No. 13066) Henderson, NV 89052

WEINBERG, WHEELER, gerisp@weildrage.com

HUDGINS, Attorneys for Cobra Thermosolar Plants,
GUNN & DIAL, LLC ’

6385 S. Rainbow Blvd., Suite 400 £7°C-
Las Vegas, NV 89118

Telephone: (702) 938-3838
lroberis@wwhgd.com
chalkenbush@wwhgd.com

Attorneys for Defendant

Tonopah Solar Energy, LLC

/s/ Theresa M. Hansen
An employee of PEEL BRIMLEY LLP
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D. Lee Roberts, Jr., Esq.

Nevada Bar No. 8877

Iroberts@wwhgd.com

Colby L. Balkenbush, Esq.

Nevada Bar No. 13066

cbalkenbush@wwhgd.com

Ryan T. Gormley, Esq.

Nevada Bar No. 13494

rgormley@wwhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Telephone: (702) 938-3838

Facsimile: (702) 938-3864

Attorneys for Defendant/Counterclaimant

Tonopah Solar Energy, LLC

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BRAHMA GROUP, INC,, a Nevada corporation,
Plaintiff,
vSs.

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,

Defendant.

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,
Counterclaimant,
vs.
BRAHMA GROUP, INC., a Nevada corporation,

Counterdcféndant.

CASE NO. 2:18-cv-01747-RFB-GWF

REPLY IN SUPPORT OF TONGPAH

SOLAR ENERGY, LLC’S MOTION FOR

AN INJUNCTION AND TO STRIKE
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On October 18, 2018, Tonopah Solar Energy, LLC (“TSE”) moved for an injunction and
to strike (“Motion for Injunction”). See ECF No. 16. On November 5, 2018, Brahma Group,
Inc. (“Brahma’) opposed the Motion for Injunction (“Opposition”). See ECF No. 20. TSE, by
and through its undersigned counsel, files this reply in support of its Motion for Injunction..

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

In the Motion for Injunction, TSE seeks an order (1) prohibiting Brahma from subverting
this Court’s federal removal jurisdiction over certain claims by enjoining Brahma from
prosecuting those identical claims in a state court action and (2) striking Brahma’s amendment to
its complaint in this action as the amendment operates to deprive this Court of jurisdiction over
the same claims.

In the Opposition, Brahma offers a plethora of arguments in order to avoid this Court’s
jurisdiction. Brahma first attempts to impute an improper motive to TSE’s actions. But,
Brahma, not TSE, is the one that made multiple filings in this Court and the Nye County Special
Proceeding in an effort to move its claims from this action to the Nye County Special Proceeding
without filing a motion for remand (which would not succeed). Brahma initiated this effort after
receiving a favorable ruling in the Nye County Special Proceeding and in furtherance of its
procedural preferences. TSE, on the other hand, has simply filed a proper removal and attempted
to enforce this Court’s removal jurisdiction. Brahma also argues that TSE’s Motion for
Injunction should be denied on its merits and requests a discretionary denial regardless of the
merits.

But, as explained below, all of Brahma’s arguments lack merit. Brahma has engaged in
the exact claim-splitting scheme that other courts have found warrant the injunction requested by
TSE’s Motion for Injunction. Brahma cannot be permitted to undermine the jurisdictional
concepts of removal and remand by subverting this Court’s federal removal jurisdiction over
properly removed claims through the filing of amended pleadings. TSE’s Motion for Injunction

should be granted.
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II. LEGAL ARGUMENT

In its Motion for Injunction, TSE explained that federal courts enjoin plaintiffs from
prosecuting claims in later filed state court actions under the first exception to the Anti-
Injunction Act—expressly authorized by an Act of Congress—when the plaintiff has filed claims
in a state court action in an effort to subvert the court’s federal removal jurisdiction. ECF No.
16, pp. 8-12. TSE demonstrated that the claim splitting scheme employed by Brahma warrants
the entry of such an injunction—one that enjoins Brahma from prosecuting its copycat claims—
breach of the Agreement, breach of the implied covenant of good faith and fair dealing, and
violation of Nevada’s prompt payment act—in its first amended counter-complaint in the Nye
County Special Proceeding. Id. at pp. 12-13. TSE further demonstrated that because Brahma’s
first amended complaint in this action was part of its effort to subvert this Court’s federal
removal jurisdiction it should be struck. Id. at pp. 13-14.

Brahma’s sprawling Opposition can be distilled down to three arguments. First, Brahma
contends that this Court should grant its Motion for Stay under the Colorado River abstention
doctrine (ECF No. 13) prior to resolving TSE’s Motion for Injunction and then deny TSE’s
Motion for Injunction as moot. Second, Brahma contends that this Court should deny TSE’s
Motion for Injunction on the merits. Third and finally, Brahma contends that even if TSE’s
Motion for Injunction should be granted, this Court should exercise its discretion to still deny the
motion. As explained below, these arguments fail. This Court should resolve TSE’s Motion for
Injunction prior to Brahma’s Motion for Stay and grant TSE’s Motion for Injunction.

A, TSE’s Motion for Injunction should be resolved prior to Brahma’s Motion for Stay.

Brahma contends that this Court should grant its Motion for Stay prior to addressing
TSE’s Motion for Injunction. See ECF No. 20, pp. 8-9. In its Motion for Stay, Brahma requests
a stay of this action under the Colorado River abstention doctrine, which would force the parties

to litigate Brahma’s claims and TSE’s counterclaims in Brahma’s preferred forum—Nye County.

~ See ECF No. 13. But, this Court should deny Brahma’s Motion for Stay, and should do so after

resolving TSE’s Motion for Injunction.
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Brahma’s Motion for Stay should be denied. TSE provided numerous reasons in its
opposition to the motion for why a stay under the Colorado River abstention doctrine would be
inappropriate. See ECF No. 18.

In addition, TSE’s Motion for Injunction should be resolved prior to Brahma’s Motion
for Stay. In its opposition to Brahma’s Motion for Stay, TSE explained in detail why its Motion
for Injunction should be resolved prior to Brahma’s Motion for Stay. See ECF No. 18, pp. 6-9
(incorporated herein by reference). In short, like the plaintiff in Riley v. Carson Scott & Co.,
Brahma has created a “procedural mess” by making multiple improper filings. 946 F. Supp. 716,
718 (E.D. Wis. 1996). TSE has sought to unwind those filings by filing its Motion for Injunction
and a Motion to Dismiss in Nye County. To resolve Brahma’s Motion for Stay before TSE’s
Motion for Injunction, would be to allow Brahma to potentially benefit from the procedural mess
it created through those improper filings. Although Brahma’s Motion for Stay should be denied
regardless of the order of resolution, it would be possible for a plaintiff to “game the system” by
making last second improper filings, similar to those done by Brahma, in order to alter the
Colorado River analysis in its favor. Resolving Brahma’s Motion for Stay prior to TSE’s
Motion for Injunction would encourage such tactics.

B. TSE’s Motion for Injunction should be granted.

Brahma argues that this Court should not issue an injunction under the first exception to
the Anti-Injunction Act because (1) the Nye County Special Proceeding is not “later filed,” (2)
the Nye County Special Proceeding is not similar enough to this proceeding, (3) Brahma did not
act to subvert federal removal jurisdiction, (4) the cases cited by TSE are distinguishable, and (5)
courts have refused to enjoin state court proceedings on facts more compelling than those
presented here. ECF No. 20, pp. 16-23.

Brahma is wrong on all accounts. As a threshold issue, Brahma misstates the relief
actually sought by TSE by focusing on the entire suit instead of the copycat claims. With the
focus properly set on the copycat claims, it is clear that Brahma filed the copycat claims in the
Nye County Special Proceeding later, the claims are identical to the claims that this Court has

federal removal jurisdiction over, and that Brahma intentionally subverted this Court’s federal
Page 4 of 15
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removal jurisdiction. Moreover, Brahma’s attempts at distinguishing the cases relied upon by
TSE are not persuasive. And the supposed “more compelling” cases cited by Brahma do not
support its position.

1. Brahma misstates the relief available and the relief sought by TSE.

Each of Brahma’s arguments is premised on the idea that TSE moved to enjoin the Nye
County Special Proceeding, But, that is not permitted, nor is it accurate.

When a federal court issues an injunction under the first exception to the Anti-Injunction
Act, as requested by TSE’s Motion for Injunction, it does not enjoin the later filed state court
action, it enjoins the plaintiff from prosecuting its later filed claims in the state court action. See
Faye v. High's of Baltimore, 541 F. Supp. 2d 752, 760 (D. Md. 2008); Cottingham v. Tutor
Perini Bldg. Corp., No. CV 14-2793, 2016 WL 54916, at *5 (E.D. Pa. Jan. 5, 2016); Cross v.
City of Liscomb, No. 4:03-CV-30172, 2004 WL 840274, at *4 (S.D. Iowa Mar. 2, 2004). This
difference, while slight, is critical. It changes the focus of the analysis from the state court action
to the later filed claims.

Accordingly, TSE requested that this Court enjoin “Brahma from prosecuting its copycat
claims . . . in its first amended counter-complaint in the Nye County Special Proceeding.” ECF
No. 16, p. 14:10-13. Brahma’s erroneous focus on the Nye County Special Proceeding instead

of the copycat claims pervades its entire analysis, as highlighted below.

2. Brahma filed the copycat claims in the Nye County Special Proceeding after
this Court acquired federal removal jurisdiction over them.

Brahma argues that “[t]he Nye County Action is not a ‘later filed’ action” because the
Nye County Special Proceeding was commenced by TSE prior to Brahma commencing the Clark
County Action. ECF No. 20, p. 17:2. This argument is wrong on multiple levels.

Brahma’s “later filed” argument improperly focuses on the Nye County Special

Proceeding instead of the copycat claims. See ECF No. 20, p. 17. As explained above, the focus
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must be on when the copycat claims were added to the Nye County Special Proceeding, not
when the Nye County Special Proceeding was first instituted.!

With the focus properly placed on the copycat claims, there is no question that Brahma
filed the copycat claims in the Nye County Special Proceeding after this Court acquired federal
removal jurisdiction over the claims. The Nye County Special Proceeding was opened by TSE’s
Second Motion to Expunge on June 11, 2018. ECF No. 16-9. Brahma filed the copycat claims
in the Clark County Action on July 17, 2018. See ECF No. 1-1. TSE timely removed the
copycat claims to this Court on September 10, 2018. See ECF No. 1. Brahma dropped the
copycat claims from this action and filed them into the Nye County Special Proceeding via a first
amended counter-complaint on September 25, 2018.%2 See ECF No. 8 ; ECF No. 16-14, Thus, the
copycat claims filed by Brahma in the Nye County Special Proceeding are “later filed.”

Moreover, Brahma’s argument cannot be accurate as it would lead to absurd results. If
Brahma’s argument was accurate, it would mean that if there is an already ongoing state court
action, a plaintiff in a federal court &action could move claims from the federal court action to the
state court action with impunity without filing a motion for remand. Courts have consistently
rejected this absurd notion—removal divests all state courts of jurisdiction over the removed

3

claims.” Further, it would mean that a party could refile claims in the same case that was

' In multiple places Brahma emphasizes that this action was removed from the Clark County
Action, not the Nye County Special Proceeding. Brahma’s motivation for emphasizing this distinction is
not clear, as the injunction sought by TSE’s Motion for Injunction applies equally to filings made in the
removed state court action and other state court actions. See Lou, 834 F.2d at 740; Faye, 541 F. Supp. 2d
at 759 (citing to Lou to provide that “other courts to have considered the issue have taken the next logical
step and concluded that an injunction is authorized if the plaintiff files a second lawsuit in state court that
constitutes an attempt to undermine the removal statutes”).

% A “counter-complaint” is not a permitted pleading under Nev. R. Civ. P. 7(a) and based on the
nature of the filing, Brahma’s counter-complaint does not constitute a poorly named complaint or answer.
See Smith v. Eighth Judicial Dist. Court, 113 Nev. 1343, 1346, 950 P.2d 280, 282 (1997) (providing that
counterclaims and cross-claims “are not separate pleadings, but are claims for relief that may be set forth
in answers and complaints™).

3 Faye, 541 F. Supp. 2d at 756 (“Plaintiffs should not amend their complaints simply to defeat
federal jurisdiction.”); Cross, 2004 WL 840274, *2 (providing that “[u]pon removal this Court acquired
‘full and exclusive subject matter jurisdiction over the litigation’” (quoting 14C C. Wright, A. Miller & E.
Cooper, Federal Practice and Procedure: Civil § 3738 at 390); Resolution Trust Corp. v. Bayside
Developers, 43 F.3d 1230, 1238 (9th Cir. 1994) (providing that “the state court loses jurisdiction upon the
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removed, as that case would not be “later filed,” which is obviously wrong. See Faye, 541 F.
Supp. 2d at 759 (“Thus, if a defendant properly removed a case from state court to federal court,
it is beyond dispute that the federal court would be justified in enjoining the state court from

proceeding with the case.”). Brahma’s “later filed” argument fails.*

3. The later filed copycat claims in the Nye County Special Proceeding are
identical to the claims that this Court acquired federal removal jurisdiction
over,

Brahma argues that an injunction is not appropriate because the Nye County Special
Proceeding is “more comprehensive than the federal action.” ECF No. 20, p. 17:21-22. Again,
this argument is wrong on multiple levels.

Brahma again improperly focuses on the Nye County Special Proceeding instead of the
copycat claims. The claims that TSE is seeking to enjoin Brahma from prosecuting in the Nye
County Special Proceeding are identical to the claims that this Court has federal removal
jurisdiction over, i.e., the copycat claims—breach of the Agreement, breach of the implied
covenant of good faith and fair dealing, and violation of Nevada’s prompt payment act.

Moreover, the case cited to by Brahma—Lou v. Belzberg—does not support its position.
There, Plaintiff Lou filed a shareholders’ derivative action and class action in state court. Louw,
834 F.2d at 732. Plaintiff Lou asserted state law claims and federal claims. Id. The defendant
removed the case to federal court. /d. Plaintiff Mickler then filed a separate action in state court
against the same defendants and several new defendants. Id. at 733. Plaintiff Mickler asserted
additional state law claims and omitted the federal claims. /d. The federal district court enjoined

the prosecution of the Mickler action. /d. The Ninth Circuit reversed the injunction because the

filing of the petition for removal”); California ex rel. Sacramento Metro. Air Quality Mgmt. Dist. v.
United States, 215 F.3d 1005, 1011 (9th Cir. 2000) (providing that “removal of an action to federal court
necessarily divests state and local courts of their jurisdiction over a particular dispute”); In re MM, 154
Cal. App. 4th 897, 912, 65 Cal. Rptr. 3d 273, 284 (2007) (this divestiture applies to all state courts);
Roberts v. Hollandsworth, 101 Idaho 522, 525, 616 P.2d 1058, 1061 (1980) (same); Riley v. Carson Pirie
Scott & Co., 946 F. Supp. 716, 718 (E.D. Wis. 1996); Crummie v. Dayton-Hudson Corp., 611 F. Supp.
692, 693 (E.D. Mich. 1985).

4 In addition, Brahma’s “later filed” argument contradicts the position it took in a filing it made in
the Nye County Special Proceeding, wherein it asserted that the Nye County Special Proceeding “is in its
infancy.” ECF No. 18-2, p. 6.
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district court “made no finding that the second state court action was fraudulent or an attempt to
subvert the purposes of the removal statute” and “such a finding would be clearly erroneous.”
Id at741. As a result, Lou stands for the proposition that a party cannot subvert federal removal
jurisdiction by filing claims in a state court action if a federal court never had federal removal
jurisdiction over the claims. Here, there is no question that TSE has sought to enjoin Brahma
from prosecuting claims that this Court has already acquired federal removal jurisdiction over.
The reasoning of Lou also highlights another defect with Brahma’s similarity argument.
Similarity is not a stand alone factor to the injunction analysis. The test is whether “a second
state court suit is fraudulently filed” or constitutes “an attempt to subvert the removal of a prior
case.” Lou, 834 F.2d at 741; see, e.g., Quackenbush v. Allstate Ins. Co., 121 F.3d 1372, 1378
(9th Cir. 1997) (providing that the test is “[w]hether a second suit was filed for the purpose of
subverting the removal of a prior case”). So, while a dissimilar case could mean that a suit was
not filed for the purpose of subverting federal removal jurisdiction, if a case was filed for the
purpose of subverting federal removal jurisdiction, then it is necessarily similar enough to
warrant an injunction. Contrary to Brahma’s argument, a party cannot subvert federal removal
jurisdiction by moving claims from a federal court action to a slightly different state court action.

Thus, Brahma’s similarity argument fails.

4. Brahma has acted to subvert this Court’s federal removal jurisdiction over
the copycat claims.

Brahma contends that it has not attempted to subvert this Court’s federal removal
jurisdiction. See ECF No. 20, pp. 18-19. Yet, Brahma’s actions and the explanation it provided
to justify its actions indicates otherwise.

The timing of Brahma’s actions reveals its intent to avoid (i.e., subvert) this Court’s
federal removal jurisdiction. Brahma moved its claims from this action to the Nye County
Special Proceeding only after receiving a favorable ruling in the Nye County Special Proceeding.
TSE filed its Second Motion to Expunge in June 2018. Brahma filed the Clark County Action in
July 2018. TSE removed the Clark County Action to this Court on September 10, 2018. Brahma

then received a favorable ruling in the Nye County Special Proceeding on September 12, 2018:
Page 8 of 15
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denial of the Second Motion to Expunge. At that point, Brahma began working to try to get all
of its claims in the Nye County Special Proceeding. On September 25, 2018, under two weeks
after it received the favorable Nye County ruling, Brahma filed a First Amended Complaint in
this action that dropped the three copycat claims and simultaneously filed a first amended
counter-complaint in the Nye County Special Proceeding that added the three copycat claims to
that proceeding.’

Moreover, the justifications given by Brahma in its Opposition for its claim splitting
scheme reveal its intent to subvert this Court’s federal removal jurisdiction. Brahma’s claim
splitting scheme was motivated by its procedural preferences. Brahma points to its “right to
pursue its contract claims against TSE in conjunction with its claim against the Brahma Surety
Bond” and “its right to file a demand for preferential trial setting.” ECF No. 20, p. 18. But,
these are not fundamental rights; they are procedural preferences. There is no prohibition on
federal courts resolving Nevada mechanic’s lien cases. It is common for federal courts in
Nevada to adjudicate mechanic’s lien cases. A party could also point to a preferential state court
rule of evidence or rule of civil procedure, perhaps a “right” to have 40 interrogatories under
Nev. R. Civ. P. 33 instead of the 25 prescribed by Fed. R. Civ. P. 33. But such preferences do
not justify forum shopping or subverting this Court’s federal removal jurisdiction.

S. Brahma’s attempts to distinguish the claim splitting cases are unpersuasive.

Brahma attempts to distinguish the four claim splitting cases analogized to by TSE in its
Motion for Injunction. See ECF No. 20, pp. 19-22. The attempts are unpersuasive. Each case—
KPERS, Faye, Davis, and Cross—supports the relief requested by TSE’s Motion for Injunction.

Brahma attempts to distihguish KPERS on the fact that here, unlike KPERS, “there has
been no adverse federal court ruling from which Brahma is fleeing.” ECF No. 20, p. 20: 3-4.

Yet, while Brahma is not fleeing an adverse ruling, it is running towards a favorable ruling and

3 The only reason that Brahma left its unjust enrichment claim behind in this action was to avoid
adjudication on the merits under Rule 41(a)(1)(B), as it had previously voluntarily dismissed the same
claims in an earlier pleading.
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PA000654




n WEINBERG WHEELER
' HUDGINS GUNN & DIAL

O o 3 N W s W N

DY et et et ek ek i ek bl ek e

ase 2:18-cv-01747-RFB-GWF Document 28 Filed 11/16/18 Page 10 of 15

favored procedural rules. The effect is the same—intentionally taking steps to subvert federal
removal jurisdiction.

In discussing Faye, Brahma does not attempt to distinguish the case beyond stating in a
conclusory fashion that “Brahma has not brought its state court claims to subvert this Court’s
jurisdiction or to seek a more favorable ruling from Judge Elliot.” ECF No. 20, p. 21:7-8. But,
in the next line, Brahma reveals its true intent: “Brahma did what it did to preserve its right to
demand a preferential trial in the Nye County Action under NRS 108.2451.” Id. at p. 21: 8-9.
That is the exact same motivation the plaintiff in Faye had to subvert the court’s federal removal
jurisdiction: personal preference.

Brahma attempts to distinguish Davis on two grounds: TSE initiated the Nye County
Special Proceeding and “Brahma had proper motives.” ECF No. 20, p. 21:20-23. The first
ground is irrelevant—Brahma filed the copycat claims into the Nye County Special Proceeding.
And the second ground is conclusory, and, as shown above, false.

In discussing Cross, a case with notably similar facts to those presented here, Brahma
contends that the court used a different legal analysis from the Ninth Circuit. ECF No. 20, pp.
21-22. But the court relied on Ninth Circuit law to enter an injunction enjoining the plaintiff
from prosecuting claims in a state court action. Cross v. City of Liscomb, No. 4:03-CV-30172,

2004 WL 840274, at *4 (S.D. Iowa Mar. 2, 2004) (citing to Lou and Quackenbush).

6. The supposed more egregious cases cited by Brahma are not more egregious
at all and are actually inapposite.

Brahma cites to four cases to argue that federal courts have refused to enjoin state courts
on facts more compelling than those presented here: Lou, Quackenbush, Frith, and Trinity. See
ECF No. 20, pp. 22-23. None of these cases support Brahma’s argument.

Lou is inapposite as discussed above. The plaintiff in Lou did not subvert federal
removal jurisdiction by filing copycat claims in state court as the federal court never had federal
removal jurisdiction over the claims. That is not the case here.

Quackenbush is inapposite for the same reason. Quackenbush features a complicated

procedural history. 121 F.3d at 1375-77. But, in the end, the Ninth Circuit explained that an
Page 10 of 15
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injunction was not warranted because the state court proceedings were distinct from the federal
court proceedings and the defendant did not “have the right to have every issue in that case
decided by the federal court, regardless of the validity of the state court’s jurisdiction to consider
the issue in another proceeding.” Id. at 1379. Here, TSE is not seeking to enjoin distinct claims
in a state court action, it is seeking to enjoin Brahma from prosecuting the exact claims that this
Court had already acquired federal removal jurisdiction over—the copycat claims.

Frith is also inapposite. There, the Fifth Circuit reversed an injunction on procedural
grounds not at issue here. See id. at 901.

Finally, Trinity is inapposite. There, the court considered a different exception to the
Anti-Injunction Act than the exception at issue here. See Trinity Christian Ctr. of Santa Ana,
Inc. v. Koper, No. SACV 12-1049 DOC, 2012 WL 6552229, at *4 (C.D. Cal. Dec. 14, 2012).
The court assessed whether an injunction was appropriate under the second exception—
necessary in aid of a district court’s jurisdiction. /d. But, the focus of that exception is whether
the state and federal proceedings are in rem proceedings or in personam proceedings. Thus,
unlike here, the court did not have to consider whether a party acted with intent to subvert the
court’s federal removal jurisdiction. Id.

None of these cases feature the facts present here: Brahma deliberately dropped certain
claims which this Court had acquired federal removal jurisdiction over and reasserted them in a
state court action after having received a favorable ruling in the state court action in order to

obtain the benefit of preferential procedural rules.

C. There is no reason for this Court to exercise its discretion to deny TSE’s Motion for
Injunction.

In arguing for denial of TSE’s Motion for Injunction, Brahma tries to change the issue
from whether an injunction should issue under the All Writs Act to which venue would serve as
the best forum—Nye County or this Court. This Court should not indulge Brahma’s effort.
TSE’s Motion for Injunction concerns Brahma’s improper procedural filings in an effort to

subvert this Court’s federal removal jurisdiction, it does not call for a balancing test of which
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venue is preferable. But, regardless, this Court is an appropriate, and preferable, venue for this

action.

Brahma argues that Nevada’s mechanic’s lien statutes call for resolution of this case in
state court and that certain procedural devices supposedly only available in state court make state
court a better venue. But, as explained above, this is merely a pretext for Brahma’s intent to
subvert this Court’s federal removal jurisdiction. Federal courts routinely resolve claims arising

out of Nevada’s mechanic’s lien statutes. There is no statutory mandate that all mechanics’ lien

claims must be resolved in state court.

Brahma argues that state court is preferable for speed: “[t]his would completely
undermine the Nevada Legislature’s goal of ensuring that contractors such as Brahma are paid
expeditiously for the labor materials and equipment they furnish to projects in Nevada.” ECF
No. 20, p. 24: 6-8. But, this argument is a red herring. TSE is moving expeditiously in this
matter. Brahma, on the other hand, is trying to delay the case from proceeding. For instance,
TSE has already served a first round of written discovery on Brahma but Brahma has stated that
it plans to move for a protective order to delay responding to the discovery. See ECF No. 24, p.
8.

Further, Brahma, the party that filed in multiple forums in the first place, now expresses
concern that all of the claims might not be resolved in one action. But Brahma’s concern is
misplaced. This action could resolve the entire dispute in an efficient manner. Brahma and TSE
could litigate their claims against each other in this action. Brahma’s bond claim against Cobra
and the surety could proceed in Nye County, but, more likely, that action would be stayed and
Cobra and the surety could interplead as non-diverse defendants in this action, as interested
parties. See Mattel, Inc. v. Bryant, 441 F. Supp. 2d 1081, 1095 (C.D. Cal. 2005) aff’d, 446 F.3d
1011 (9th Cir. 2006) (providing that intervention by a non-diverse non-indispensable party in an
action removed on the basis of diversity does not destroy diversity and that a party can intervene
as a defendant even if there is no claim against it). Thus, the findings of fact and conclusions of

law in this action would have a claim preclusive effect on Brahma’s stayed bond claim against
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Cobra and the surety in state court. See Littlejohn v. United States, 321 F.3d 915, 919 (9th Cir.
2003) (discussing claim preclusion).®

Finally, for reasons that are not exactly clear, Brahma spends significant space on the
enforceability of the venue selection clause in its agreement with TSE. Brahma suggests that it
only filed the Clark County Action based on a misinterpretation of the Agreement’s venue
selection clause and that it should not be held to that, nor should its filing be viewed as any sort
of waiver. ECF No. 20, pp. 12-15. To be sure, it does not actually matter why Brahma filed the
Clark County Action, misinterpretation or not. Because, once it did, TSE properly removed it
and this Court acquired federal removal jurisdiction over the claims therein. See, supra n. 2.
Brahma appears to ask for a do-over or to undo its supposedly mistaken filing, neither of which
would be appropriate. Thus, none of the concerns upon which Brahma bases its request for this
Court to exercise its discretion to deny TSE’s Motion for Injunction are valid.
111/
117
11/
vy
111
11/
111
111
vy
/1

¢ Brahma also alludes to a pending lawsuit from H&E, a subcontractor to Brahma. The
implications of this lawsuit are difficult to assess as it has not been filed yet. But, if H&E were to file
claims against Brahma, as suggested by Brahma, it would do so in a separate action. According to
Brahma, those “claims are derivative of Brahma’s claims against TSE.” ECF No. 20, p. 6:10-11. Thus,
the H&E action will be the same whether or not this case is in state court or federal court; H&E’s claims
against Brahma will either be litigated simultaneously in a separate action, or, as H&E’s claims are
derivative, its case would most likely be stayed pending resolution of this case.
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1| M. CONCLUSION
2 As set forth above, TSE’s Motion for Injunction should be granted. Brahma has engaged
3 || in forum shopping in an effort to subvert this Court’s federal removal jurisdiction over the
4 || copycat claims—breach of the Agreement, breach of the implied covenant of good faith and fair
5 || dealing, and violation of Nevada’s prompt payment act. The relief sought by TSE’s Motion for
6 || Injunction is warranted.
7 DATED this 16th day of November 2018.
8
(s/ Colby Balkenbush
9 D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
10 Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
11 GUNN & DAL, LLC
6385 S. Rainbow Blvd., Suite 400
12 Las Vegas, NV 89118
Attorneys for Defendant/Counterclaimant
13 Tonopah Solar Energy, LLC
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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It .CERTIFICATE OF SERVICE

I hereby certify that on the _ﬂ_/@_ day of November, 2018, a true and correct copy of the
foregoing REPLY IN SUPPORT OF TONOPAH SOLAR ENERGY, LLC’S MOTION FOR
AN INJUNCTION AND TO STRIKE was served by e-service, in accordance with the

Electronic Filing Procedures of the United States District Court, to the following:

Richard L. Peel. Esq.

Eric B. Zimbelman, Esq.

Ronald J. Cox, Esq.

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rpeel@peelbrimley.com
ezimbelman@peelbrimley.com
rcox@peelbrimley.com

Attorneys for Plaintiff/Counterdefendant
Brahma Group, Inc.

Lt S - Bamdar—

An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC
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‘Nevada Bar No. 4359
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KYE COURTY ¢iiiy
By "EBRA BEyye
DEFUTY

NYE COUNTY, NEVADA

TONOPAH SOLAR ENERGY, LLC, a Delaware

Plaintiff,

BRAHMA GROUP, INC., a Nevada corporation,

Defendant.

BRAHMA GROUP, INC., a Nevada corporation,

Counterclaimant/Lien Claimant,

TONOPAH SOLAR ENERGY LLC, a Delaware
company; BOE BONDING

COMPANIES I through X; DOES I through X; ROE
through X; and TOE

Counterdefendant,

2 )| CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
3 | RONALD J. COX, ESQ.
Nevada Bar No. 12723
4 | PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
5 || Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
6 | Facsimile: (702) 990-7273
rpeel@peelbrimley.com
7 | cdomina@peelbrimley.com
rcox(@peelbrimley.com
8 || Attorneys for Brahma Group, Inc.
9
10
1
s & 1
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[
% §§§‘ 13 | limited liability company,
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R
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2 S 17
18
19
20
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22
limited liability
23
CORPORATIONS 1
24 | TENANTS I through X, inclusive,
25
26
27
28
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BRAHMA GROUP, INC.’S REPLY
IN SUPPORT OF MOTION FOR
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COMPLAINT AND THIRD-PARTY

COMPLAINT
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BRAHMA GROUP, INC., a Nevada corporation,
Third-Party Plaintiff,
Vvs.

COBRA THERMOSOLAR PLANTS, INC., a
Nevada  corporation, AMERICAN HOME
ASSURANCE COMPANY, a surety; BOE
BONDING COMPANIES I through X; DOES I
through X; ROE CORPORATIONS 1 through X,
inclusive,

Third-Party Defendants.

BRAHMA GROUP, INC. (“Brahma”), by and through its attorneys, the law firm of Peel
Brimley LLP, hereby submits its Reply in Support of its Motion for Leave to Amend First

Amended Counter-complaint and Third-Party Complaint (“Reply”).

This Reply is made and based on the following Memorandum of Points and Authorities,
the pleadings, declarations and papers on file in this case (the “Case”), and any argument that the

Court may entertain in this matter.

Dated this 30 %ay of November, 2018.

PEEL BRIMLEY

RICHARD¥. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

RONALD J. COX, ESQ.

Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com

cdomina@peelbrimley.com
rcox(@peelbrimley.com

Attorneys for Brahma Group, Inc.
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MEMORANDUM OF POINTS & AUTHORITIES

I. INTRODUCTION.

Instead of actually opposing Brahma’s Motion to Amend (“Motion”), Tonopah Solar
Energy, LLC (“TSE”) simply regurgitates the same arguments provided in its Motion to Strike
Brahma’s First Amended Counter-Complaint (“Motion to Strike”).! Each of those arguments (i)
are addressed in Brahma’s Opposition to the Motion to Strike and are fully incorporated herein by

this reference, and (ii) do not actually address the legal merits regarding a motion for leave to

NN N NN ‘
® 3 &8 8 ¥ BRI REBE LS %3 505853 8-2 =5

amend.

The caselaw is clear that reasons to deny a motion to amend a pleading include undue
delay, bad faith or dilatory motives. TSE does not allege that Brahma is seeking an amendment for
any of those reasons. While TSE does argue that the Motion should be denied because the proposed
amendment would be futile, TSE ignores the Courts” holdings regarding futility and instead applies
its own standard, which is not supported by caselaw.

Finally, it is unclear why TSE is actually opposing the amendment. Should this Court not
grant the amendment, Brahma’s First Amended Counter-Complaint is the operative pleading in
this matter, which pleading has a cause of action against TSE for foreclosure of Brahma’s Lien.

As part of the amendment, Brahma removed the lien foreclosure action against TSE, which

benefits TSE.
/11
/11
/11

! The complete name of TSE’s Motion to Strike is Tonopah Solar Energy, LLC’s Motion to Strike Brahma Group,
Inc.’s First Amended Counter-Complaint, or, In the Alternative, Motion to Dismiss Counter-Complaint, or, in the
Alternative, Motion to Stay This Action Until the Conclusion of the Proceedings In Federal Court.
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II. LEGAL ARGUMENT

A. Brahma’s Counter-Complaint was Properly Filed in this Action.

Although TSE’s argument is irrelevant to a motion seeking leave to amend a pleading,
Brahma will nonetheless address the same. Brahma’s Counter-Complaint is properly filed in this
Action and should not be stricken inasmuch as:

. The Nevada Legislature contemplated that foreclosure actions and motions
to expunge liens should be filed in the same action, and the Counter-Complaint filed into this

Action accomplishes the Legislature’s goal (see NRS 108.2275(5));

— e S [ f—y
“hnh K W N = O

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

et
(=)

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273
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o The Counter-Complaint was properly served on TSE through a Summons
and gives TSE notice of Brahma’s claims against it;

. Contrary to TSE’s representations, this Action is not closed and will remain
open while this Court determines Brahma’s Fee Motion, since Brahma was the prevailing party
under NRS 108.2275(6)(c);

. The Court can sever the Counter-Complaint and then consolidate it with this
Action should it believe the Counter-Complaint was improperly filed; and

. The Counter-Complaint does not violate a rule or statute and is therefore
not void.

117
/17
11/
/17
117/
111
/11
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1 The Counter-Complaint accomplishes the same goal contemplated
under NRS 108.2275(5) of consolidating motions to expunge with
JSoreclosure actions.

TSE’s argument that the Counter-Complaint is improper and must be stricken places form
over substance. Filing the Counter-Complaint’ into this Action puts the parties in the same
procedural posture that would have existed had the Counter-Complaint been filed first, followed
by the Motion to Expunge.

Notably, under “Rule 2” of the Rules of the District Courts of Nevada, the term “Case”

“shall include and apply to any gnd arllract_ion’s, proceedings and other court matters, however

e el et e e
wn ph W N e O

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

oy
(o)}

HENDERSON, NEVADA 89074
(702) 990-7272 + FAX (702) 990-7273

N NN o
® I &8 & R BNV BB S =% 3

designated.” Therefore, as a practical matter, whether the Counter-Complaint is styled as a
“Complaint”, “Counter-Claim” or “Counter-Complaint,” makes little difference to the validity of
this Case.

In fact, had Brahma filed its Counter-Complaint as a standalone case (as TSE claims it
should have), that case would have likely been assigned to a different Judge, requiring Brahma to
file a Motion to Consolidate that action with this Action to ensure that the same Judge heard both
matters. Filing the Counter-Complaint in an Action that TSE had already commenced, maximizes
judicial economy, eliminates unnecessary delays and embraces the court’s mandate to apply the
Nevada Rules of Civil Procedure to (i) “secure the just, speedy and inexpensive determination of
every action,” and (ii) construe all pleadings “to do substantial justice”.*

In a case where a creditor attempted to revive a judgement by filing a new complaint into
the same case number as the original judgment, the debtor filed a motion for summary judgment

arguing that the relevant statute required the creditor to file an independent action. H. W. Polk v.

2 When Brahma first filed its pleading in this Action on September 20, 2018, it was styled as a “Lien Foreclosure
Complaint” and not a “Counter-Complaint.” It was only after it was amended that Brahma named it, pethaps in artfully,

a “Counter-Complaint.”
3 See NRCP 1
4 See NRCP 8(f).
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Tully, 97 Nev. 27, 29, 623 P.2d 972, 973 (1981). In denying the motion, the Court held “in the
absence of a specific statute requiring an independent action, the procedure followed by [the
creditor] was not improper” because the debtor was served with a summons and complaint and
had notice of the action. Jd. The Court further reasoned, “to hold otherwise would exalt form over
substance.” Id. While the creditor in the Polk case filed its new complaint into the old case number
and the old case was technically closed, the Nevada Supreme Court took a more practical approach
and determined that the new action still provided the debtor with all the protections it would have

received had the action been ﬁled mdependently In other words, no halm no foul!

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Here, this Action is no different—TSE argues that Brahma was required to file its
complaint as an independent action instead of in the same Case Number as the Motion to Expunge.
However, just like the debtor in Polk, TSE was served with the Summons and Counter-Complaint
just as it would have been had the Counter-Complaint been filed in a standalone complaint with
an independent case number. Further, just like the situation in Polk, there is nothing in the
Mechanic’s Lien Statute that prohibits a lien claimant from seeking to foreclose against its
mechanic’s lien by filing its complaint in the same case number commenced by an owner who
previously filed a motion to expunge under NRS 108.2275.

Indeed, NRS 108.2275(5) (the motion to expunge statute) expressly establishes the
Legislature’s intent to combine lien foreclosure actions with motions to expunge the lien so both

matters are heard by the same judge. That section states:

If, at the time the application is filed, an action to foreclose the notice
of lien has not been filed, the clerk of the court shall assign a number
to the application and obtain from the applicant a filing fee of $85.
If an action has been filed to foreclose the notice of lien before the
application was filed pursuant to this section, the application must
be made a part of the action to foreclose the notice of lien.

11/

11/

Page 6 of 15 PA000666




fam—y

O 00 9 AN v A~ W N

i
i

fd b ped ek e et
nm oA WD~ o

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

oy
(=)

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

RS '
® I & o R BB RRB 3 5 3

Hence, because the First Complaint was dismissed without prejudice and there was no
foreclosure action pending at the time TSE filed its Second Motion to Expunge, TSE filed the new
Action independent of the dismissed action. When it came time for Brahma to file its mechanic’s
lien foreclosure complaint and claim against Brahma Surety Bond, Brahma decided to conserve
judicial resources and file in the pending Action instead of commencing a new independent action
that would then have to be consolidated with the instant Action. From a practical standpoint, there
is absolutely no difference whether the Motion to Expunge was filed first or the Counter-

Complaint—the result is the same—this Court will preside over both matters.

Fm’c{ler, there is nothiﬁg novel about the filing. Brahma’s counsel has filed this exact
pléading numerous times in situations where an owner or general contractor has first initiated the
action by filing a motion to expunge under NRS 108.2275.5 Thus, TSE’s argument that it “has
conducted an extensive search of Nevada case law and has been unable to find any situation similar
to this one...,” ® demonstrates Brahma’s point—the lack of case law only supports Brahma’s
contention that litigants and district courts throughout Nevada consider the filing of a foreclosure
action within the same case as a first filed motion to expunge to be proper.

To support its claim that Brahma’s Counter-Complaint should not have been filed in this
Action, TSE improperly cites to the Crestline case wherein the Nevada Supreme Court held that

during a hearing on a motion to expunge brought under NRS 108.2275, the district court can only

take one of three actions (i) determine the lien is frivolous and expunge it, (ii) determine the lien
is excessive and reduce it, or (iii) determine the lien is not frivolous or excessive, and deny the

motion. Crestline Inv. Grp., Inc. v. Lewis, 119 Nev. 365, 371, 75 P.3d 363, 367 (2003).

/11

5 See e.g. the W&W-AFCO Steel Case, attached hereto as Exhibit 1. In that case, the general contractor, Austin
General, commenced the Action by filing a Motion to Expunge. W&W-AFCO Steel then filed its Complaint to
Foreclose upon its Lien in that same Action. This is a recognized procedure and has been done dozens of times over
the years by Peel Brimley LLP and other recognized construction litigation firms in Nevada.

6 See Motion to Strike at pg. 11:18-21.
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In Crestline and at the hearing on the property owner’s motion to expunge, the district court
decided to increase the lien amount, which the Court found to be improper. Id However, the
Crestline Court did not address whether a lien claimant who was seeking to foreclose on a lien
could file its foreclosure action in the same case number assigned to the owner’s action to expunge
the lien. Jd. So long as the court limited the expungement hearing to the three inquiries set forth
under Crestline, there is nothing wrong with allowing a lien claimant to file a foreclosure action
in the same case number after-the-fact, for the sake of judicial economy and to ensure that the two

related matters remain consolidated before the same judge. In fact, had Brahma filed its Counter—

Complamt first, TSE Wbuld have ﬁled its Second Motion to Expunge in that same Case Number,
effectively creating the same procedural posture currently before the Court.

Moreover, NRS 108.2275(7) ensures that “proceedings conducted pursuant to [NRS
108.2275] do not affect any other rights and remedies otherwise available to the parties,” which
includes the right for Brahma to file its Complaint to foreclose against the Work of Improvement
and the Bond under NRS 108.239(1) and NRS 108.2421(1).

Finally, NRCP 81(a) states, “these rules do not govern procedure and practice in any
special statutory proceeding insofar as they are inconsistent or in conflict with the procedure and
practice pfovided by the applicable statute.” To the extent the Court finds that it was improper
under NRCP 7(a) for Brahma to file the Counter-Complaint in this Action because it is a special
statutory proceeding, NRCP 81(a) exempts NRCP 7(a) from a proceeding filed under NRS
108.2275. Indeed, the procedure under NRS 108.2275(5) which contemplates that foreclosure
actions and motions to expunge liens should be brought in the same Action appears to conflict

with NRCP 7(a), and therefore, to the extent there is a conflict, NRS 108.2275(5) controls based

on NRCP 81(a).

117/
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2. The Counter-Complaint was properly served on TSE and gives TSE
notice of Brahma’s claims.

Pursuant to NRCP 8(a), “a pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain statement
of the claim showing that the pleader is entitled to relief, and (2) a demand for judgment for the
relief the pleader seeks.” Brahma’s Counter-Complaint does exactly that.

Additionally, Nevada is a notice-pleading jurisdiction and pleadings should be liberally

construed to allow issues that are fairly noticed to the adverse party. See NRCP 8; see also, Nevada

State Bank v. Jamison Family Partnership, 106 Nev. 792, 801, 801 P.2d 1377, 1383 (1990). There
is no question that Brahma’s Counter-Complaint which was served on TSE by personal service
and includes four causes of action directly against TSE, “places into issue matters which are fairly
noticed” to TSE. See Hay v. Hay, 100 Nev. 196, 678 P.2d 672 (1984). In fact, there is no question
that TSE acknowledges that the Counter-Complaint asserts claims against it, as it has previously
asked for several extensions to file its answer to the Counter-Complaint.

Accordingly, to the extent the Counter-Complaint was inartfully styled, the Court should
look past this technicality and allow the Counter-Complaint to stand as an independent action in
this Case. See State Dept. of Taxation v. Masco Builder Cabinet Group, 127 Nev. 730, 738, 265
P.3d 666, 671 (Nev. 2011)(“procedural technicalities that would bar claims...will be looked upon
with disfavor™).

Additionally, the Smith Case upon which TSE relies in its Opposition, is unavailing. See
Smith v. Eighth Judicial District Court, 113 Nev. 1343, 950 P.2d 280 (1997). In that case, the
Smith court found that the cross-claim plaintiff filed against respondents was improper because
under NRCP 12(a), it should have been served along with the answer (within 20 days of being
served with the complaint), and not as a standalone pleading. In support of its rationale, the Court

held, “we do not suggest that dismissal of Chang’s cross-claim was mandated because of a
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technical defect in pleading...there is, however, nothing technical about the defect in Chang’s

cross-claim; the document simply is not a pleading and does not itself put the matters asserted

therein at issue.” Id. at 1348, 283. Unlike the cross-claim in the Smith case which was time barred

and required by an express rule to be filed with an answer, Brahma’s Counter-Complaint was
timely filed and there is no requirement that it be filed with an answer. Hence, the holding in Smit#

does not control this matter.
3. The Counter-Complaint is not void.

TSE argues that the Counter-Complaint is void as it allegedly violates a rule or statue. TSE

reli(;,;;)r; Ot.;zk Nevada LLC v. Eighth Judicial Dist. Court of State, ex rel. City of Cla;*l;, 127 ﬁev.
593,260 P. 3d 408 (2011) and claims it is similar to the instant action. However, Otakis not similar
to the instant case as there was a statute requiring dismissal of the pleading.

In Otak, a party filed and served a third-party complaint against a design architect. Otak
Nevada, LLC, 127 Nev. at 596. However, in violation of NRS 11.258, no attorney affidavit or
expert report was included with the third-party complaint. /d. A motion to dismiss was filed and
the trial court denied the same and granted leave to amend the complaint.

The Otak Court stated:

NRS 11.259(1) provides that the district court “shall dismiss” a
party’s initial pleading alleging nonresidential construction
malpractice if it is served without the party filing the required
attorney affidavit and expert report. Because the phrase “shall
dismiss” is clear and unambiguous, we must give ‘effect to that
meaning and will not consider outside sources beyond that statute.’
City of Reno v Citizens for Cold Springs, 126 Nev. __, _ ,236 P.3d
10 16 (2010) (quoting NAIW v. Nevada Self-Insurers Association,
126 Nev. _, ,225P.3d 1265, 1271 (2010)).

e

Otak Nevada, LLC, 127 Nev. at 598 (2011). The Otak Court further stated:

Thus, the Legislature’s use of “shall” in NRS 11.259 demonstrates
its intent to prohibit judicial discretion and, consequently, mandates
automatic dismissal if the pleading is served without the
complaining party concurrently filing the required affidavit and
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report.
Id. The Otak Court further held that a “pleading filed under NRS 11.258 without the required
affidavit and expert report is void ab initio and of no legal effect, the party’s failure to comply with
NRS 11.258 cannot be cured by amendment.” Id.
TSE mispresents the holding in Otak by leaving very important language out of the block
quote on Page 5 of its Opposition. The Otak court stated the following:
The provision of NRSCP 15(a) that allows ‘a party to amend the

party’s pleading once as a matter of course at any time before a
responsive pleading is served’ is inapplicable when that pleading is

|- - -void for not complying with NRS 11.258, because a void pleading -~ -

does not legally exist and thus cannot be amended. [emphasis added]
Id.

Despite what TSE claims, the holding in Otak clearly only extends to pleadings filed
pursuant to NRS 11.258.

Brahma’s Counter-Complaint was not filed pursuant to NRS 11.258 and therefore Otak is
not controlling. Additionally, TSE points to no authority that states that Brahma’s Counter-
Complaint (i) is void ab initio, (ii) “shall be dismissed,” or (iii) cannot be amended.

B. Brahma’s Proposed Amendment is Not Futile.

Although TSE is correct that a motion to amend may be denied if the amendment is futile,
TSE fails to identify the standards the courts must look at to determine futility.

In Halcrow, Inc. (the case relied on by TSE), contractors sued a design firm for negligence,
equitable indemnity, and contribution and apportionment for certain alleged defects on a
construction project. Halcrow Inc. v. Eighth Jud. Dist. Ct., 129 Nev. 394, 396, 302 P.3d 1148,
1150 (2013). The design firm filed a motion to dismiss for failure to state a claim based on the
economic loss doctrine and the trial court granted the same. Jd. at 397. The contractors then sought

leave to amend their complaints to allege a claim for negligent misrepresentation and the design
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firm opposed the same, again based on the economic loss doctrine. Id. The trial court granted leave
to amend an appeal was filed. Id. The Halcrow Court held:

Negligent misrepresentation is an unintentional tort and cannot form
the basis of liability solely for economic damages in claims against
commercial construction design professionals. Consequently, PCS
and Century cannot assert claims of negligent misrepresentation
against Halcrow. Therefore, leave to amend should not have been
granted because the amendment to PCS’s and Century’s pleadings
was futile. [Emphasis added].

Id. at 402.

Two years after the Halcrow case, the Nevada Court of Appeals provided insight into how

the futility exception should be applied, and stated the following:

Few Nevada cases explain precisely how the futility exception is to
be properly applied. In theory, the exception is intended to mean that
an amendment should not be allowed if it inevitably will be
considered to be a waste of time and resources on which the movant
has no realistic chance of prevailing at trial.

Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34, 357 P.3d 966, 973 (Nev. App. 2015). The

court further stated:

A proposed amendment may be deemed futile if the plaintiff seeks
to amend the complaint in order to plead an impermissible claim,
such as one which would not survive a motion to dismiss under
NRCP 12(b)(5) or a “last-second amendment alleging meritless
claims in an attempt to save a case from summary judgment.”

Id

The Nevada Supreme Court has further explained that “futility is a question of law
reviewed de novo because it is essentially an NRCP 12(b)(5) inquiry, asking whether the plaintiff
could plead facts that would entitle her to relief.” Anderson v. Mandalay Corp., 131 Nev. Ad. Op.
82, 358 P.3d 242, 247 (2015).

Brahma’s proposed amendment removes a foreclosure cause of action against TSE and
includes a claim against a surety bond rider, which rider was recorder subsequent to the filing of -

the Counter-Complaint. Brahma has plead facts that would entitle Brahma to relief, and TSE has
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not claimed such facts would not entitle Brahma to relief. Therefore, Brahma’s proposed
amendment is not futile and leave to amend should be granted.

C. Courts Should Err on the Side of Caution.

If this Court has any hesitation as to whether it should grant Brahma leave to amend its
Counter-Complaint, the Nutton Court has guided lower courts to “err on the side of caution and

permit amendments.” Nutton, 131 Nev. Adv. Op. 34,357 P.3d 966, 975 (Nev. App. 2015). Indeed,

that Court stated:

- The liberality embodied in NRCP 15(a) requires courts to err on the

side of caution and permit amendments that appear arguable or even
borderline, because denial of a proposed pleading amendment
amounts to denial of the opportunity to explore any potential merit
it might have had. [Emphasis added].

Id.

This Court should allow Brahma to file its proposed amendment to (i) remove its
foreclosure cause of action as against TSE, and (ii) include the surety bond rider in the claim
against the surety bond. The proposed amendment does not only arguable states a claim (or is
borderline), but actually states a claim on which it can succeed.

/17
111
/11
/17
/17
/11
/11
/17

/11
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III. CONCLUSION
Based on the foregoing, this Court should grant Brahma’s Motion to Amend.

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the proceeding document does not contain the

social security number of any persons.

Dated this 30 day of November, 2018.

PEEL BRIMLEY LLP

—

RICHARD LPEEL, ESeT
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX, ESQ.

Nevada Bar No, 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com
cdomina@peelbrimley.com
rcox@peelbrimley.com
Attorneys for Brahma Group, Inc.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of PEEL BRIMLEY LLP

and that on this z%ay of November, 2018, I caused the above and foregoing document entitled
BRAHMA GROUP, INC.’S REPLY IN SUPPORT OF MOTION FOR LEAVE TO
AMEND ITS FIRST AMENDED COUNTER-COMPLAINT AND THIRD-PARTY

COMPLAINT to be served as follows:

[] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or
] Wiznet, the Court’s electronic filing system;
[]"  pursuant to EDCR 7.26, to be sent via facsimile;
[]  tobe hand-delivered; and/or
X]  other — electronic mail
to the party(ies) and/or attorney(s) listed below at the address and/or facsimile number indicated
below:
D. Lee Roberts, Jr., Esq. Geoffrey Crisp, Esq.
Colby L. Balkenbush, Esq. WEIL & DRAGE
WEINBERG, WHEELER, HUDGINS 2500 Anthem Village Drive
GUNN & DIAL, LLC ) Henderson, NV 89052
6385 S. Rainbow Blvd., Suite 400 ocrisp@weildrage.com

Las Vegas, NV 89118
lroberts@wwhed.com

Attorneys for Cobra Thermosolar

cbalkenbush@wwhgd.com

Plants, Inc.

Attorneys for Tonopah Solar Energy, LLC

' A};/E'mployee/ of Peel Brimley LLP
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CARY B, DOMINA, ESQ. % % M

Nevada Bar No. 10567

RONALD J. COX, ESQ.

Nevada Bar No. 12723

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
cdomina@peelbrimley.com
rcox@peelbrimley.com

Attorneys for W&W-AFCO Steel, LLC

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

AUSTIN GENERAL CONTRACTING, INC,,a | CASE NO.: A-16-743285-C
Nevada corporation, DEPT. NO.: IX

Plaintiff,
vs.
W&W-AFCO STEEL LLC, a Delaware limited s
liability company; VALLEY STEEL, LLC, a MECHANICC%ﬁggf&I;ECLOSURE
Nevada limited liability company.
Defendants. . .
[Arbitration Exemption: Title to Real
Property]

W&W-AFCO STEEL LLC, a Delaware limited
liability company,

Lien Claimant,

VvS.

AUSTIN GENERAL CONTRACTING, INC,, a
Nevada corporation; PARBALL NEWCO,
LLC, a Delaware limited liability company;
WARM SPRINGS ROAD CVS, LLC, a
Nevada limited liability company;
ARMSTRONG DEVELOPMENT
PROPERTIES, INC., a  Pennsylvania
corporation; WESTERN SURETY
COMPANY, a surety; BOE BONDING
COMPANIES I through X; DOES I through X;
LOE LENDERS I through X; ROE
CORPORATIONS I through X; TOE
TENANTS I through X, inclusive,

Defendants, -
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Lien Claimant, W&W-AFCO STEEL LLC (“W&W™), by and through its attorneys of
record, the law firm of PEEL BRIMLEY LLP, as and for its Mechanic’s Lien Foreclosure

Complaint (“Complaint”) against the above-named Defendants complains, avers and alleges as

follows:
THE PARTIES
1 W&W is and was at all times relevant to this action (i) a Delaware limited liability

company, duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor
holding a Nevada State Contractor’s license, which license is in good standing.

2. W&W is informed and believes and therefore alleges that Defendant AUSTIN:
GENERAL CONTRACTING, INC. (“AGC”), is and was at all times relevant to this action (i) a
Nevada corporation authorized and qualified to do business in the state of Nevada, and (ii) a

contractor holding a Nevada State Contractor’s license.

3. WE&W is informed and believes and therefore alleges that Defendant PARBALL
NEWCO, LLC (“Parball”) is and was at all times relevant to this action (i) a Delaware limited
liability company, and (ii) the owner, reputed owner or the person, individual and/or entity who
claims an ownership interest in or with respect to that certain work of improvement commonly

known as CVS Pharmacy located in Clark County, Nevada and described as follows:

Common Address: 3645 S. Las Vegas Blvd.
Las Vegas, NV 89109
County Assessor Description: Parcel Map File 81 Page 21
PTIot2
& VACRd

and more particularly described as Clark County Assessor Parcel Number 162-21-102-009,
including all easements, rights-of-way, common areas and appurtenances thereto, and

surrounding space may be required for the convenient use and occupation thereof (collectively,

PAO00678
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the “Property™), upon which Parball caused or allowed to be constructed certain improvements

(the “Work of Improvement”).

4. The whole of the Property is reasonably necessary for the convenient use and
occupation of the Work of Improvement.

5. W&W is informed and believes and therefore alleges that Defendant
ARMSTRONG DEVELOPMENT PROPERTIES, INC. (“Armstrong™) is and was at all times
relevant to this action (i) a Pennsylvania corporation, duly authorized to conduct business in
Nevada, and (ii) claims to possess an interest in the Work of Improvement.

6. W&W is informed and believes and therefore alleges that Defendant WARM
SPRINGS ROAD CVS, LL.C. (“CVS”) is and was at all times relevant to this action (i) a
Nevada limited liability company, duly authorized to conduct business in Nevada, and (ii) claims

to possess an interest in the Work of Improvement.

7. WE&W is informed and believes and therefore alleges that Defendant WESTERN
SURETY COMPANY (“Western”) is and was at all times relevant to this action 2 bonding
company duly licensed and qualified to do business as a surety in Nevada.

8. For purposes of this Action and NRS 108.22148, Parball, Armstrong and CVS are
collectively referred to as the “Owners.”

9. W&W does not know the true names of the individuals, corporations, partnerships
and entities sued and identified in fictitious names as ‘BOE BONDING COMPANIES I through
X, DOES I through X, LOE LENDERS I through X, ROE CORPORATIONS I through X and
TOE TENANTS I through X (collectively, “Doe Defendants”). W&W alleges that such Doe
Defendants claim an interest in or to the Project and/or are responsible for damages suffered by

W&W as more fully discussed under the claims for relief set forth below. W&W will request

- PA000679
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leave of this Honorable Court to amend this Complaint to show the true names and capacities of
each such fictitious Doe Defendant when W&W discovers such information.

FIRST CAUSE OF ACTION
(Breach of Contract Against AGC)

10.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

11. On or about May 27, 2015, W&W entered into a Lump Sum Subcontract
Agreement (the “Agreement”) with AGC wherein W&W agreed to provide certain construction
related work, materials and/or equipment (the “Work™) to or for the Work Lof Improvement.

12. 'W&W furnished the Work for the benefit of and/for at the specific instance and
request of AGC.

13.  Pursvant to the Agreement, W&W was to be paid an amount in excess of Ten
Thousand and no/100 Dollars ($10,000.00) for the Work (“Agreement Price”).

14.  W&W furnished the Work and has otherwise performed its duties and obligations

as required by the Agreement.

15.  AGC breached the Agreement by, among other things:

a. Failing and/or refusing to pay the Agreement Price and other monies owed
to W&W for the Work;
b. Failing to adjust the Agreement Price to account for extras andfor changed

work, as well as suspensions, delays, acceleration and/or disruption of the Work caused or

ordered by AGC and/or its agents or representatives;
c. Failing to promptly recognize and grant time extensions to reflect
additional time allowable under the Agreement and permit related adjustments in scheduled

performance;

d. Failing and/or refusing to comply with the Agreement and Nevada law; and|
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e. Negligently or intentionally preventing, obstructing, hindering or

interfering with W&W’s performance of the Work.
16. W&W is owed an amount in excess of Ten Thousand and no/100 Dollars
($10,000.00) (hereinafter “Outstanding Balance™) from AGC for the Work.
17. W&W has been required to engage the services of an attorney to collect the
Outstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

SECOND CAUSE OF ACTION
(Breach of Implied Covenant of Good Faith & Fair Dealing Against AGC)

18. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

19.  There is a covenant of good faith and fair dealing implied in every agreement,
including the Agreement between W&W and AGC.

20.  AGC breached its duty to act in good faith by performing the Agreement in a

manner that was unfaithful to the purpose of the Agreement, thereby denying W&W's justified

expectations.

21.  Due to the actions of AGC, W&W suffered damages in an amount in excess of the

Outstanding Balance, for which W&W is entitled to judgment in an amount to be determined at

trial.

22.  'W&W has been required to engage the services of an attorney to collect the

Outstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.
/11
/11
111/

PA000681




./’..“\

PEEL
3333 E. SERENE AVENUE, STE. 200

IMLEY LLP

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

Pt

W & 9 & U A WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

THIRD CAUSE OF ACTION
(Unjust Enrichment Against All Defendants)

23. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

24.  This cause of action is being pled in the alternative as to AGC.

25.  'W&W furnished the Work for the benefit of and/or at the specific instance and
request of the Defendants.

26.  The Defendants accepted, used and enjoyed the benefit of the Work.

27.  The Defendants knew or should have known that W&W expected to be paid for
the Work.

28.  W&W has demanded payment of the Outstanding Balance.

29. To date, the Defendants have failed, neglected, and/or refused to pay the
Outstanding Balance.

30.  The Defendants have been unjustly enriched, to the detriment of W&W.

31. W&W has been required to engage the services of an attorney to collect the
Outstanding Balance, and W&W is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

FOURTH CAUSE OF ACTION
(Foreclosure of Notice of Lien)

32.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

33.  The Work was provided at the special instance and/or request of the Owners for

the Work of Improvement as a whole.

34, W&W demanded payment of the Outstanding Balance, which amount remains

past due and owing.
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35. On or about August 11, 2016, W&W timely recorded a Notice of Lien in the
Official Records of Clark County, Nevada, as Instrument No. 20160811-0001544 (the “Original
Lien™).

36. On or about October 24, 2016, W&W recorded an Amended and/or Restated
Notice of Lien in the Official Records of Clark County, Nevada, as Instrument No. 20161024

0002062 the (“Amended Lien).

37.  The Original Lien and the Amended Lien are collectively referred to as the
“Liens.”

38.  The Liens were in writing and were recorded against the Property and the Work of
Improvement for the Outstanding Balance due to W&W in the amount.of Four Hundred Fourteen
Thousand One Hundred Seventy and 20/100 Dollars ($414,170.20).

39.  W&W has complied with all requirements to perfect the Liens.

40. W&W is entitled to an award of its attorney’s fees, costs and interest on the
Outstanding Balance, as provided in Chapter 108 of the Nevada Revised Statutes.

FIFTH CAUSE OF ACTION
(Claim of Priority Against Lenders and Doe Defendants)

41.  'W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

42. W&W is informed and believes and therefore alleges that the Work of
Improvement commenced before the recording of Lenders and the Doe Defendants’ Deeds of

Trust and/or other interest(s) in the Work of Improvement and/or any leasehold estate claimed by

and of the Doe Defendants.

43. W&W’s claims against the Property, Work of Improvement and/or any leashold

estates are superior to the claim(s) of Lender and/or Doe Defendants.
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44.  W&W has been required to engage the services of an attorney to collect the
Outstanding Balance due and owing for the Work, and W&W is entitled to recover its reasonable

costs, attomey’s fees and interest therefor.

SIXTH CAUSE OF ACTION
(Violation of NRS 624 Against AGC)

45.  W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

46.  NRS 624.624 and NRS 624.626 (the “Statute”) requires higher-tiered contractors
(such as AGC) to, among other things, (i) timely pay their subcontractors (such as W&W), and
(ii) respond to payment applications and change order requests, as provided in the Statute.

47. In violation of the Statute, AGC has failed and/or refused to comply with the
requirements of the Statute.

48. By reason of the foregoing, W&W is entitled to a judgment against AGC in the

amount of the Outstanding Balance as well as other remedies as defined by the applicable

Statutes.

49. W&W has been required to engage the services of an attorney to collect the
QOutstanding Balance and W&W is entitled to recover its reasonable costs, attorney’s fees and

interests therefor.

SEVENTH CAUSE OF ACTION
(Claim Against License Bond - Western)

50. W&W repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
51. W&W is informed and believes and therefore alleges that prior to the events

giving rise to the Complaint, Western issued Contractors License Bond No. 929397782 (the

“BQI}(;_”),
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52.  The Bond is in the sum of Fifty Thousand and No/100 Dollars (“$50,000.00).
53.  AGC s named as principal and Western is named as surety on the Bond.

54.  The Bond was in force during all times relevant to this action.

55.  'W&W provided Work for the Work of Improvement and has not been paid the

Outstanding Balance.

56.  AGC’s failure to pay W&W for the Work constitutes an unlawful act or omission
under NRS 624.273.

57. 'W&W is entitled to be paid from the proceeds of the Bond.

58. W&W has been damaged in an amount in excess of $10,000.00, and has been
required to egage the services of an attorney to collect the Qutstanding Balance and W&W is
entitled to recover its reasonable costs, attorney’s fees and interest therefore.

WHEREFORE, W&W prays that this Honorable Court:

1. Enters judgment against the Defendants, and each of them, jointly and severally, in

the amount of the Outstanding Balance;

2. Enters a judgment against the Defendants, and each of them, jointly and severally,
for W&W’s reasonable costs and attorney’s fees incurred in the collection of the Outstanding
Balance, as vs./ell as an award of interest thereon; |

3. Enter judgment against Western for the penal sum of the Bond;

4. For judgment declari.ng that W&W has valid and enforceable Liens against the
Work of Improvement and the Property, with priority over all Defendants, in the amount of the

Outstanding Balance together with costs, attorneys’ fees and interest in accordance with NRS

Chapter 108;

5. Adjudge a lien upon the Work of Improvement and the Property for the

Outstanding Balance, plus reasonable attorneys’ fees, costs and interest thereon, and that this
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Honorable Court enter an Order that the Property and Work of Improvement be sold pursuant to

the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of

sums due W&W herein; and

6. For such other and further relief as this Honorable Court deems just and proper in

the premises.

Dated this F/é '}}aay of January, 2017.
PEEL BRIMLEY LLP

-

CARY B-DOMIMA, ESQ.
Nevgdd Bar Nol 10567
RONALD J. COX, ESQ.

Nevada Bar No. 12723

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for W&W-AFCO Steel, LLC

10
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Tonopah Solar Energy, LLC. vs Brahma Group, Inc.

MOTION HEARING
December 11, 2018
Job Number: 514280

Litigation Services | 800-330-1112
www. | i tigationservices.com
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CASE NO. CVv 39348

DEPT NO. 2

IN AND FOR THE FI FTH JUDI CI AL DI STRI CT COURT

COUNTY OF NYE, STATE OF NEVADA

TONOPAH SOLAR ENERGY, LLC, a Del aware)
limted liability conpany,

Plaintiff,
VS.

BRAHVA GROUP, I NC., a Nevada
corporation,

)
)
)
)
)
)
)
)
Def endant . )
)

MOT1 ON HEARI NG

BEFORE THE HONORABLE STEVEN ELLI OI'T, DI STRI CT COURT JUDGE
1520 EAST BASI N AVENUE

PAHRUMP, NEVADA 89060

ON TUESDAY, DECEMBER 11, 2018
AT 10:04 A M

Reported by: Deborah Ann Hi nes, CCR #473, RPR
Job Nunber: 514280
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Appear ances:
For the Plaintiff:

D. LEE ROBERTS, ESQ
- and -
RYAN GORMLEY, ESQ
Wi nberg Wheel er Hudgi ns Gunn & Di al
6385 S. Rai nbow Boul evard
Suite 400
Las Vegas, NV 89118
(702) 938- 3809
| robert s@whgd. com

For t he Def endant:

ERI C B. ZI MBELNMAN, ESQ.
- and -

CARY B. DOM NA, ESQ

- and -

Rl CHARD PEEL, ESQ

Peel Brim ey

3333 E. Serene

Suite 200

Hender son, NV 89074
(702)990-7272

ezi nbel man@eel bri nl ey. com

For H & E Equi pnent:
DANI EL M HANSEN, ESQ

Page 2

G bbs G den Locher Turner Senet & Wttbrodt

1140 N. Town Center Drive
Suite 300

Las Vegas, NV 89144

(702) 836- 9800

dhansen@i bbsgi den. com

For Cobr a:

JEREMY R KILBER, ESQ
Weil & Drage

2500 Anthem Vil l age Drive
Hender son, NV 89052

(702) 326- 2399

j kil ber @wei |l drage. com

Litigation Services | 800-330-1112
www. | i tigationservices.com
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TUESDAY, DECEMBER 11, 2018

---000- - -

THE COURT: Good norning. You may be
seated. This norning we're here in the Tonopah Sol ar
Energy versus Brahma G oup case, and we're here for
notions. | guess nmaybe | should make a record, first
of all, as to this issue. The parties have
stipulated to an order to continue hearing date for
H & E Equi pment Services, Incorporated's notion to
intervene only. So | have signed that stipulation
today so that can be noved on.

And then there's just a whol e bunch of
things that, you know, are probably to be considered
today, and |'mnot sure the order and how the parties
want to do it, but we do have the attorney's fees
i ssue. And then we have Tonopah Sol ar Energy has
filed the notion to strike, notion to dismss, or
notion for stay, so all that's potentially on for a
ruling.

MR, ZI MBELMAN: |If | may, your Honor, we did
confer just before you cane in about the order of
heari ng the noti ons.

THE COURT: (Good.

MR ZI MBELMAN. W have a plan. The plan

woul d be, if you approved, it would be notion for
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fees heard first, then have Tonopah Solar's notion to

strike, et cetera, and | eave the notion to anend for
the | ast.

THE COURT: Ckay. Al right.

MR, ROBERTS: Your Honor knows our
opposition to the notion to anend is based on the
fact that you can't anmend a void pleading. And if
the court -- which way the court goes in the dismss
may really nove the issue for ruling on the notion
for | eave to anend. Thank you, your Honor.

THE COURT: Ckay. Geat. Thank you. Well,
Brahma Group then has the notion for attorney's fees,
so | suppose you would be the first one to speak as
to the notion.

MR. ZI MBELMAN. Ready to hear that, your
Honor ?

THE COURT: Yes, sir.

MR. ZI MBELMAN. Thank you. Good norning,
your Honor. M nane is Eric Zinbel man. You nay
recall fromthe last tinme we were here, given that |
argued the notion to expunge, which was the
underlying notion, it seens appropriate that | argue
I n support of our notion for attorney fees and costs
arising fromthat proceeding.

As you know, that's a proceeding arising
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1 under NRS 108. 2275, particularly subsection 6 rage s
2 permts -- it requires the court to award reasonabl e
3 attorney's fees and costs to the prevailing lien

4 claimant, and that's us. The Tonopah Sol ar doesn't

5 di spute that we're entitled to fees, they sinply

6 don't like the nunber. Now, granted it's a fairly

7 | arge nunber, and |I guess |I'mnot surprised that they
8 are opposing it. Nonetheless, it's --

9 THE COURT: So the nunber is $78, 417 plus
10 whatever it costs to --
11 MR ZI MBELMAN: | estinmated approxi mately
12 $7500 for the reply brief, which was fairly

13 extensi ve, responding to a nunber of their argunents,
14 and obvi ously com ng up here and appeari ng today.

15 And presunmably there's going to be an order invol ved
16 and so forth. So that's a rough estimate. That's
17 what | can give the court today.

18 You know, the total dollars spent nay seem
19 significant, but we're tal ki ng about a proceedi ng
20 that we didn't ask for to defend against an attenpt
21 to expunge to elimnate the only security that ny
22 client had for a lien of in excess of $12.8 million.
23 And Nevada public policy is extrenely
24 sensitive to the inportance of nechanics liens. That
25 Is it recognizes that the contractors are in a
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vul nerabl e position. And this is directly out of the

Font ai nebl eau case. Vul nerabl e position, they extend
| arge bl ocks of credit, significant tine, |abor and
materials, have any nunber of workers vitally
dependent upon them This is why nechanics |iens are
inmportant. It's why nechanics |iens statute exists,
and nore inportantly it's why NRS 108. 2275 has an
internal attorney fees provision, right, because the
lien statute itself has a fee provision. But 2275
says, look, if you're going to bring that notion, you
better be prepared to prevail, because if you don't,
you're going to have to pay the other side's
reasonabl e attorney's fees and costs for defending

t hat notion.

And you don't have to bring a notion to
expunge under 2275, you have other options. You can
proceed to discovery. |If you feel you have a
|l egitimte basis, you can file a notion for sunmary
judgnent. You can proceed to trial and argue that
the lienis invalid for sonme reason. But they chose
to engage in that proceeding. And, frankly, it would
have been nal practice for us not to pull out all the
stops to try to defeat that petition.

Now, that doesn't nean acting unreasonably

or spendi ng unreasonabl e dollars, and we don't
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1 believe we did, but in general | conpare this casi?%%JY
2 sonme of the cases they cited in their opposition,

3 whi ch are effectively discovery notions, and | don't
4 see any conpari son whatsoever. This is a vastly

5 different case wth vastly different stakes, and, you
6 know, again the result was it's expensive. And our

7 client has incurred and paid those fees and they're

8 entitled to have them rei nbursed.

9 Now, obviously the court has to engage in a
10 Brunzell analysis. That's in every case we read.
11 You know, if you don't say that you | ooked at the
12 Brunzel |l cases, well, you're going to be reversed.

13 But if you do, and you anal yze them your decision is
14 subject to great discretion. It can be tenpered only
15 by reason and fairness as long as it's supported by
16 substantial evidence. | represent to the court that
17 you have substantial evidence in front of you to

18 support the award that we have requested.

19 Now, let's |ook at some of the Brunzel
20 factors, if you don't mnd. The first one is the
21 advocate's qualities, including ability, training,
22 educati on, experience, professional standing, and
23 skill. Now, they aren't disputing that we are
24 quality attorneys, but by the sane token, Tonopah
25 Solar's attorneys are excellent |awers. M. Roberts
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is aterrific attorney and a heck of an advocate.

And when you are presented with both a party that is
sophi sticated and high quality attorneys, you

don't -- and you never would -- do a slop job, right?
You need to present your best case. You need to put
It out there, and | believe that we did that. |
believe that we did that appropriately.

Anot her Brunzell factor is the character of
the work by which the courts may -- the difficulty,
the intricacy, inportance, as well as the tinme and
skill required, the responsibility inposed, and the
prom nence and character of the parties when
affecting the inportance of the litigation. Well,
the conplexity, your Honor, was driven part by not
just the issues that were brought to the court, but
the way in which they cane here. Because initially
their notion was based upon the foll owi ng argunents,
that the lien attached to the BLM property, renmenber
that, and we denonstrated that that wasn't the case,
that the lien was void for that reason and it
couldn't be anended. Again we denonstrated the
liberality of the lien statute as far as anendnents
are concer ned.

They argued that Brahma could only |ien

parcels on which it worked, and we nmade a | ot of
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argunents about the right to lien the work of

I nprovenent, the project as a whole. That no notice
of right to lien, a pre-lien notice wasn't given. W
showed you that, yes, indeed it was, even though we
didn't believe it was necessary.

Then on reply they nade the argunent about
sovereign imunity. They argued effectively that our
lien inpaired the governnent's security interest.

You remenber that. And we tal ked about that for a
very long period of tinme, when we were here last. W
didn't brief that initially because that wasn't an
argunent they nmade in our initial notion. They
argued sovereign imunity only as it related to the

| and and their argunent that we couldn't lien the
property.

Vell, onreply we -- or in response to their
reply | prepared a supplenental statenent of
authorities where | showed the court the cases that
we woul d be tal king about when | got up here in front
of you. W didn't nake |egal argunent, we just
presented the cases. They responded with a reply
brief. So both parties had sone tinme to go back and
| ook at that and anal yze, synthesize, devel op,
prepare. We both did that. | certainly did that.

And so we spent a good deal of tine on that issue,
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and it's an inportant issue and it's certainly not a

sinple issue. The |I guess long story short, this
isn't a discovery notion, right. This is a big deal,
and it's a conpl ex deal.

Anot her Brunzell factor is the prom nence
and character of the parties. | nentioned
previously, Tonopah Solar is obviously a highly
sophi sticated conpany doi ng these sol ar projects.
These are big deals. And we certainly have an
i mportant -- a big player on the other side, but
consider this: @Gven the sovereign imunity
argunents, we were arguing against in effect the
United States of Anerica, right, because they're
arguing the governnent's interest. W had to respond
to those argunents. W had to respond to the
argunent, not nade by the governnent itself, but by
sonebody who purports to speak for the governnent,
but the governnent's interest were inpaired. So we
had to deal with that as well.

The inportance of the litigation I
mentioned. GCbviously a $13 million lien claim It's
a big deal. It's an inportant thing. And it's, you
know, effectively mal practice not to bring out your
best case, and | feel that we did that. | knowit's

everything to Brahma. And Brahma didn't pick this
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1 fight. They obviously have their lien. W obviously
2 had their claims. But they didn't pick to engage in
3 this proceeding and this special proceeding.
4 And |'d ask you when you consider all of
5 these factors and you put themall together and you
6 consi der where we were at and why we did what we did
7 and how we responded, you know, put yourself in
8 Brahma's shoes for a second. Your lien is at risk.
9 Your only security. You aren't thinking about hiring
10 Joe off the street. You' re not thinking about
11 putting in, you know, a short brief with a few
12 citations and hope it goes well. That's not going to
13 work, not against M. Roberts, not against frankly
14 anybody.
15 |'d al so suggest that the inportance of the
16 litigation extends beyond just our lien, right.
17 There are other potential lien claimnts out at that
18 project. This isn't the first case to arise from
19 that project, it certainly won't be the last. And
20 Nevada public policy itself is obviously inplicated
21 here, and | think this is a perfect exanple of where
22 Nevada public policy fits into this case and where
23 this case fits into Nevada public policy. It's a
24 perfect plan.
25 The next factor is the tine, skill, and
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attention given to the work. Frankly, their argunent

IS we spent too nuch tinme. W spent too nuch effort,
overstaffing, redundancy and the like. And I'll talk
about those issues in a nonent. Well, respectfully I
bel i eve that we gave the appropriate anmount of
staffing, appropriate anmount of redundancy,
appropri ate anmount.

And obviously the results is the | ast
factor. And of course we won. And, yeah, it's a big
deal. And what we won was the preservation of a
nearly $13 mllion lien claim That's a |lot nore
i nportant than whet her sonmebody provi ded appropriate
responses to an interrogatory or request for
producti on.

So let's tal k about their biggest conplaints
and concerns. They argue that our rates are too
high, that there is a prevailing rate in the state of

Nevada that is |ower than what we billed. Well,

would -- frankly, | would dispute that there's such a
thing as a prevailing rate. It's a market econony.
Attorneys can charge what their clients will pay them

for the work they feel they're being appropriately
provi ded.
Now, that said, we haven't submtted the

court with rates request of $700 or sonething, some
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1 crazy nunber, and |'ve seen those kinds of things.
2 That's not out of the -- maybe a little bit out of
3 the ordinary, but it's certainly not unheard of. Qur
4 rate requests were between 250 and $425 an hour, $425
5 being fromny partner, M. Peel, who is obviously a
6 wi dely recogni zed expert in Nevada |ien | aw, sonebody
7 who wote the right to work -- right to stop work
8 statute, sonmeone who effectively rewote the Nevada
9 lien statute in 2003 and 2005, who knows nore about
10 lien aw than I woul d suggest anybody in the state of
11 Nevada.
12 And you'll renenber that M. Peel grabbed
13 the m crophone fromne at one point in our argunent
14 here last tine, and I'"mglad that he did because he
15 can provide a perspective, a historical perspective
16 of how these statutes cane about and why certain
17 changes were nmade that nobody can do besides him in
18 nmy view He was there fromthe beginning. He saw it
19 through. He was involved in the |egislative process.
20 So, you know, inportant, and, frankly, that he only
21 bills $425 an hour, and |'ve always felt he was
22 under-billing. Mself, $400 an hour. 1've been
23 practicing law for 20-plus years, construction |aw
24 for 20-plus years. And, you know, no one wants to
25 brag about thenselves. | feel it's an appropriate
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rate for the work that |'ve perforned and provided to

our client.

Their bi ggest beef is with our associ ates,
but our associates are highly trained, highly skilled
and very experienced associates, particularly
M. Cox, who they raised a conplaint about, but
M. Cox is near partner level. He's not a partner
but he's near that, and he brings a great deal to the
table, was very, very inportant to our team approach.

So we feel like he's a highly skilled, highly trained

per son.
THE COURT: As | recall, one of the factors

that they felt was overbilling concerning M. Cox was

they said, well, sone recent case that there was a

charge for $250 for his services --

MR, ZI MBELMAN: Ri ght.

THE COURT: -- versus the 350 you're asking
for, and maybe you can tal k about that.

MR, ZI MBELMAN. Are you tal ki ng about the
ot her case that we had recently submtted a fee
request on?

THE COURT: Well, | forgot what the other
case was, but they just --

MR ZI MBELMAN: Yeah, so what they did is --

THE COURT: Sone other case fairly recently.
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MR ZI MBELMAN. W went dunpster diving for

prior fee notions that we had filed, and we had done
one in a case called Manhattan lien litigation, but
that case dates back to 2008, your Honor. It
involved -- it went up to the suprene court, it cane
back down, it bounced, and finally went to trial for
a nunber of the remaining lien clains, the ones who
survived that gauntlet, and there were only a few of
them went to trial and we prevail ed agai nst one or
both of the general contractors on that project.

Now, those rates that we submtted, they're
| egacy rates. They date back. They're reduced. And
so, you know, to ne this is not that, right. Every
case is different. And particularly the tine they
were citing about M. Cox it's fromnore than two
years ago, so, you know, |I'm not sure what bearing
t hat has on anyt hi ng.

And, you know, they cited to sone cases
saying, well, here are sone ranges and so forth, and
we cited sone cases saying here's sone ranges, but
really it's up to you. And the rates that we charge
are the rates that we feel are appropriate and the
rates that our client feels is appropriate, and, you
know, at the end of the day it achieved an effective,

positive result for our client. So getting down to
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the weeds, but | don't think that that's really what

we need to do. | think we need to | ook at the bigger
anal ysis and the bigger picture about where we're at.

Overstaffing is an argunent that they nake.
And, you know, | think nmy response, you probably saw
nmy reply, collaboration isn't redundancy. | nean,
teammork requires you to work together. It requires
you sonetines to do work that is reflected on your
billing statenents that may seemsimlar, but it's
not the sane thing. It's not doing the exact sane
thing. And even when it is, right, reviewng a brief
and revising the brief, for exanple, well, the edits
that M. Peel makes are different than the edits that
I make and they're different than the drafting that
M. Cox provided initially. And we all have a
process and an i nput.

You know, we have a conpany notto which is,
“There's no pride in authorship.” That's the best
way to approach a work product, mnd you. You think
you're right, you really aren't paying attention,
because sonebody el se has sone good ideas and they
need to be considered and they need to be
I ncorporated, and that's how we work, and we think it
works for us and we think it works for our clients.

They argue as well that we engaged in bl ock
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1 billing. Well, you know, outside of insurance rage L
2 conpany attorneys, say that virtually everybody I

3 know engages in sone formof block billing. It's

4 al nost i npossible to --

5 THE COURT: Maybe you have to descri be bl ock
6 billing.

7 MR, ZIMBELMAN:. | think the argunment is --

8 THE COURT: Actually, | never worked for

9 firms like you, the two of you have where you're, you
10 know, high end, you know, corporate counsel people.
11 You know, | don't understand the billing.
12 MR, ZIMBELMAN. So | think block billing,

13 it's Iike saying, okay, | spoke on the tel ephone

14 about X, Y and Z, point 02, okay. And on that sane
15 day, 20 mnutes later, | reviewed a letter from

16 opposi ng counsel, point 3. And on that sane day, 20
17 mnutes |later, | began working on a brief, and I

18 worked on that brief for 2.3 hours. And then on that
19 same day -- well, what we do is we say, |ook, on the
20 21st of COctober, | did these things.
21 Now, where that could create a problemis if
22 I was working on the brief in support of opposition
23 to the notion to expunge, and | al so added sone tine
24 for preparing a lien anendnent, right, not, strictly
25 speaking, related to this notion to expunge. But you
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1 will not see that in the invoices that we subnit?%gf e
2 to your Honor because we opened a sub matter, the 03A
3 notion to expunge natter where we billed only the

4 time pertaining to this notion to expunge in that

5 matter. Al other tinme that we spent we billed on

6 anot her matter.

7 So there is no tine in those billings that

8 Is not pertaining to this notion to expunge. In ny

9 view that's the nost inportant issue when you're

10 tal king about block billing is can the court evaluate
11 whet her and to what extent this work was done for on
12 behal f of the proceeding for which fees are being
13 requested, right. Sonetinmes at the end of a case
14 they'll argue, well, you should be entitled to fees
15 for this claimthat you prevailed on but not this
16 claimthat you prevailed on, and yet your block bil
17 contains sone time for both. W don't have that
18 probl em here, your Honor. Qur time is one hundred
19 percent in response to the notion to expunge. So
20 fromny viewthat's really not an issue that the
21 court should be worried about.
22 In addition, they make kind of a fuzzy math
23 argunent that, hey, 80 percent of their tine entries
24 are block billing. | didn't go fine-toothed conb and
25 try to determ ne whether that was, you know, whether
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1 it was 68 or 72. | don't think they're right abzﬁﬂe +
2 that, but even if they are right, they're asking you
3 to reduce our fees by 30 percent across the board,

4 even though, by their own adm ssion, not all of our

5 time is block billed, so that doesn't nmake any sense.
6 And, you know, nore inportantly, and |I've

7 cited to the Wells versus Metro Life case in ny

8 brief, it's once of the cases they cited, and that

9 case actually rejected the U S. district court's
10 across the board reduction of 20 percent and renanded
11 to the district court to explain how or why the
12 reduction fairly bal ances those hours that were
13 actually billed in block format. 1In other words, you
14 can't just say, well, it's block billing, therefore
15 "' mgoing to whack a big chunk of this. There has to
16 be an analysis. They nmade no effort to provide that
17 anal ysis to your Honor. | see no reason why your
18 Honor should try to nake their argunments for them
19 You know, they nmade sone of what | consider
20 really nitpicks, and | added those at the end of ny
21 reply brief. And they argued about things |like the
22 al l egation that we spent 41 hours purely drafting a
23 brief. Well, it's inconsistent with their argunent
24 that we engaged in block billing, in other words,
25 that there are nore than one thing on a particular
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entry. So if it says 5.5 hours, and part of that was

working on a brief and part of that was doing sone
other things pertaining to this notion that that was
purely drafting. That's just not correct. So
technically incorrect.

Even if it's true, this was sone pretty
extensive, intense briefing, your Honor. And I, you
know, | feel very strongly that we have spent an
appropriate amount of tine, not nore and not |ess
t han was necessary to achieve the result that was
required for our client.

They argued simlarly that we spent 59.9
hours to prepare for and attend a hearing. But,
remenber, we canme here the first tinme before the case
was assigned to you by Judge Lane, and we had to
prepare then, and | had to be ready to go. And Judge
Lane assigned the case to your Honor, we went back
and during that period of time was when the
suppl enental briefly happened about the sovereign
immunity, right. So there was a | ot of stuff that
happened i n between and even nore things to prepare
for when we cane back to see you. So we spent --
yeah, we spent a good deal of tinme getting ready. |
am not going to apol ogize for that. |It's factually

detailed, legally detailed, as was the order that we
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prepared that they disputed, and they submtted their

own countervailing order. You signed our order.

And then, you know, they're arguing about
the tine we spent on the notion, this notion for
fees. | nmean, | guess you can do a mni Brunzel
anal ysis, but our initial request was for nearly
$80,000 in fees. Again, you need to do a fair job of
presenting your basis and your argunents for why
you're entitled to those fees, and | think we've done
that. And particularly on the reply | think we've,
you know, we've addressed their concerns in great
detail. | actually didn't draft the initial notion
because | was preparing for trial in another case,
but | got an opportunity to prepare the reply, and it
really gave nme a chance to tell you how | feel about
this. And | really do feel very strongly that we did
everything we can, and we did it appropriately.

There's sone argunent about non-permtted
briefs. | nean, again, if you raise sonething on
reply, it shouldn't be a surprise that we submt a
suppl enental statenent of authorities. And, by the
way, they filed their own reply brief, sort of
sur-reply to those authorities.

And, finally, they argue that there's

I nadequat e docunentation. You know, | think that our
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1 billing statenents reflect fairly what we've doggxghgz
2 advi sed our clients fairly what they're getting for

3 the noney. Could you do better here or there? |

4 nean, everybody can do better. W can all do better.
5 But | believe that this isn't just a worked-on case,
6 t hought - about case, right. W provide detail, and

7 you'll see that in our billing statenents. And, you
8 know, if there's sone |ack of clarity or there's

9 sone -- you know, | apol ogize, but we really do our
10 best and we think we've done a good job generally.

11 Your Honor, TSE concludes its opposition by
12 asking you to nake a 70 percent across the board

13 reduction to give us 30 percent of the fees that we
14 have incurred on behalf of our client that our client
15 has pai d defending the notion they brought. | submt
16 that that is wong, that it's absurd, it's unfair.

17 You have a great deal of discretion today. | trust
18 that you' Il exercise that appropriate and fairly. W
19 feel that we -- we feel we did it right. W feel

20 that we did nothing that we weren't supposed to do,
21 that we've billed for nothing that we weren't

22 entitled to, and that our client got good val ue for
23 the noney they spent. And that, in ny view, ought to
24 be the analysis the court engages in, that they

25 provi de the value that they're asking for today, and
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| submit that we did. Thank you. Any questions for

me, your Honor?

THE COURT: Thank you, M. Zi nbel man.

Al right. Let ne get your brief here.
Ckay.

MR, ROBERTS: (Good norning, your Honor. Lee
Roberts for Tonopah Sol ar Energy.

THE COURT: Ckay.

MR, ROBERTS: | want to start by saying that
we do not dispute that M. Peel and his |egal team
are exceptionally skillful and very experienced in
these matters. And we're not arguing that it's
unreasonabl e for his client to be paying 425 for
M. Peel, 400 for M. Zinbelman. That's not the
point we're trying to make. In fact, 1'll disclose
to the court that ny rate on this matter is a little
hi gher than M. Peel's.

The argunment that we're nmaking is that when
you attenpt to shift costs under a fee shifting
statute like this, the court is charged with setting
a reasonable rate and reasonable fees. The statute
doesn't give carte blanche. It only awards
reasonable fees. And | was thinking about it on the
drive here, | was stuck in traffic on the nountain,

about nmaybe a parallel for how |l could put this in
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context, and it canme to ne another place that the |aw

uses the term"reasonable” is in the duty of
reasonable care. And there's a little bracket in the
Nevada jury instruction for the duty of reasonable
care which says that the person whose conduct we set
up as a standard is not the extraordinarily cautious
I ndi vi dual nor the exceptionally skillful one, but a
person of reasonable and ordinary prudence.

So when you tal k about reasonable attorney's
fees and reasonable rates, we're not tal king about
the highest rate that an exceptionally skillful
| awyer can charge, it's a reasonable rate. And the
cases that we've cited to the court which tal k about
the maxi numrates that courts have awarded in the
past set up what is a reasonable rate, what's an
average rate for soneone who can do this type of
wor k. And we woul d suggest that the average rate,
the reasonable rate, the rate that would customarily
be shifted in a case like this is nuch |ower than the
actual rate charged, even though the actual rate
char ged was hi gher.

And it's the sane thing with the hours. The
court doesn't have to find that Peel Brim ey acted
I nproperly, that they overcharged their client, that

they overworked the case in order to reduce the fees.
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1 206 hours, they felt it was necessary to spend that
2 much to prepare for this hearing? W're not saying
3 that was mal practice or it was inproper, but we are
4 saying that a reasonable attorney could have prepared
5 for that hearing with substantially less tine

6 i nvested and with substantially |ess duplication of
7 effort.

8 And the Helix Electric notion for attorney's
9 fees that we cited the court was just filed in June
10 of 2018. It was just filed this year and had that
11 250 associate rate in for one of the sane attorneys
12 on this case. And all the cases and the fees did
13 start in 2009, they continued until shortly before
14 that notion was filed, and that was the rate they
15 were charging for that case shortly before it was
16 filed in June of 2018.

17 So we do think that the court has the

18 di scretion and should reduce the anount billed to
19 sonething that's nore in line with what the average
20 attorney of ordinary prudence would have billed on
21 this case. And al though out rates were higher, we
22 did bill substantially less tine preparing for this
23 same hearing.
24 The block billing, an exanple I could give
25 to your Honor, the issue with block billing is that
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in order to exercise your discretion, you're required

to reviewtheir bills and determne if the anmount of
time they spent was reasonable for the task they
perfornmed. But when you block bill, and you incl ude
mul tiple tasks with only one tine, it becones then
I npossible for the court to determne if the tine
spent was reasonabl e because you can't tell how nuch
time was spent on each one of those activities.

Just by way of exanple, your Honor,
Sept enber 12 of 2018, continue preparations for ora
argunent regarding TSE notion to expunge, travel to
Pahrunp and participate in same, neeting with client
regardi ng decision, status and things to do, office
conference wth Richard and Ronny regardi ng sane, and
then one tinme entry of 8.5 hours. Wll, let's say
the court decided it's inproper to ask us to pay for
neeting with client regardi ng decision, status and
things to do, that we shouldn't pay for their neeting
with their client because that's not necessary work
to defeat the notion to expunge, and the court wanted
to elimnate that. It's now inpossible for the court
to take that out of the fee cal cul ation because
there's only one lunp sumof 8.5 hours.

And that's the issue that we believe

necessitates sone sort of an across the board
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1 reduction for block billing. And this is sonetkﬁ?%f °f
2 that there is Nevada precedent to do to reduce tine

3 when there is a block billing sinply because of the

4 I mpossibility for the court to then determ ne the

5 reasonabl eness of the tinme spent on the individual

6 activities.

7 THE COURT: M. Roberts, hang on. |

8 certainly don't know the ins and outs of billing the
9 way you all understand it, because | didn't really

10 have to do that as a governnment |awyer and judge, but
11 It sounds |like you're saying an exanple woul d be

12 neeting with your client, and | suspect that you're
13 probably going to have to bill something for neeting
14 with clients, particularly if your client is bugging
15 you a lot, | don't know, wants you to hold their hand
16 all the time, you know, you want to di scourage that
17 because it's tine that you could do ot her work.

18 Wul dn't you bill for that?

19 MR, ROBERTS:. Absolutely I would bill for
20 that, ny client would pay nme for it, but if | was

21 seeking to recover for nmy opposition to a notion to
22 expunge, | don't think I could bill the other side

23 for that tinme. And I'mnot saying this is an

24 I nproper way for themto bill their clients. | have
25 clients that do not allow block billing and require a
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time for every entry, and | also have clients that

allow block billing like this, and it's perfectly
acceptable, with the agreenent of the client.

The issue, and the sticking point, becones
If you're trying to shift a portion of that tinme to
another party. And this is not attorney's fees under
the prevailing party where everything they did could
be tied to the attorney fee notion. This is a very
narrow entitlenent only to attorney fees for opposing
the notion to expunge, and that that's why it's a
little bit different than a prevailing party type of
det er m nati on.

Regarding a few of the other argunents that
t hey' ve made, we do acknowl edge this was conpl ex, and
it was conplicated, and there were a | ot of issues.
But sone of those issues were of their own doing, and
It was not us that increased sonme of the conplexity
and tine spent. For exanple, they justified the
59 hours to prepare for a couple of hours of our oral
argunent by saying that we cane here prepared to
argue before Judge Lane and then it was transferred
to you and we had to cone back again. Well, what
they failed to point out is that | also showed up to
that hearing, | was prepared to nove forward, they

asked to have it transferred to Judge Lane. They
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1 asked to cone back to him | didn't oppose it biﬁge e
2 I''mnot the one who asked to transfer it to Judge

3 Lane, | nean to you from Judge Lane and i ncrease that
4 time. This is sonething they asked for, and now I'm
5 bei ng asked to pay for it. So I don't think it's as
6 sinple as they pointed out.

7 There were five different |ien anmendnents.

8 That conplicated things.

9 THE COURT: But isn't it true that they
10 wouldn't have known that Judge Lane was going to
11 bounce it out to a senior judge? | assune that
12 wasn't in the thought process of doing that.
13 MR, ROBERTS: Well, your Honor, they're the
14 ones who asked Judge Lane to bounce it to you. W
15 were all here ready to argue, and they asked Judge
16 Lane to bounce it to you because of his prior
17 i nvol venent with the underlying facts and di sputes.
18 Now, we didn't oppose that, but | think if they said,
19 "And we're going to ask you to pay for it and we're
20 going to ask you to pay for our tine in com ng
21 today," | m ght have opposed it back then.
22 But the anmendnents, the conplexity of the
23 repeat ed anendnents, that was not created by us. The
24 court found, as you recall, in one of the central
25 I ssues was whet her Brahma had intentionally attached
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BLMIland in their early lien filings such that is was

precl uded from anendi ng. That was a key part of the
issues. Well, they ultimately did file anmendnents
which clarified what they were seeking to attach
through their lien, but their first amendnent
attached BLM | and and said BLM was the owner, and
they created that issue. And the court may have
found they didn't intentionally create it, but this
was a nmess of their own doing that created this
conpl exity.

And certainly we were justified under these
facts where the initial lien filings had
intentionally -- had, excuse ne, had at | east
nom nally attached to BLM | and and where there was
Nevada case | aw tal ki ng about void pl eadings, it was
a good faith argunment. And | do feel that awarding
the totality of the fees, given how high they are in
connection with this single notion, would be sonewhat
punitive. W agree they're owed fees, and a
reasonabl e anount of fees, but we would ask the court
to exercise its discretion to reduce that anount.
Thank you, your Honor.

THE COURT: | don't want to be like a
presi dent who, you know, just says whatever is on his

mnd without a | ot of thought, but |I'mthinking about
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1 this issue of, you know, well, you follom1differ2ﬁﬂe >
2 pat hs, you know, during the course of a really very

3 conplex litigation that went on here in this case,

4 and, you know, sonetinmes you follow a dead end, you

5 know, you have to backtrack.

6 And | was just thinking about the novie

7 about Howard Hughes, the Aviator, and, you know, at

8 the end of the war they brought Howard Hughes to

9 Congress when he was probably already insane, but,

10 you know, he, you know, defended a project. They

11 were saying, well, this project really didn't go

12 anywhere so we don't think the governnent should have
13 to pay for it. And he pointed out, well, you know,
14 these were exigent tines during World War Il and, you
15 know, many projects were | ooked at that weren't
16 ultimately built and, you know, gone through fruition
17 as we tried to get the best, you know, war machi nery
18 out there that we could in as short a period of tine
19 as possible, and a lot of work had to go into that,
20 and the governnent paid.
21 And |'msort of thinking that, well,
22 litigation is sort of an exigent circunstance. You
23 have a certain limted anount of tinme and, you know,
24 when | draft orders, I, you know, put out things that
25 ultimately | read over and decide that maybe | don't
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