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PHILLIPS offers the following by way of reply to the State’s Answering
Brief filed on August 19, 2019,

I

ARGUMENT ISSUES

A. NO EVIDENCE TO SUPPORT COUNTS 3 AND 4

The state argues as follows (in bold) which is analyzed and refuted by
comments below each assertion. This relates only to the robbery of the US

Bank at 1440 Paseo Verde,

Video surveillance was recovered showing Phillips committing
this robbery [US Bank, Counts 3 and 4]. 4 AA 852,

Video surveillance showed someone committing the robbery. PHILLIPS
was not identified as the perpetrator, and the face of the perpetrator could not be
identified from the video. Amie Carr, the teller who was robbed, testified that she
didn’t remember the perpetrator’s clothes, and that she couldn’t see his face.

Both Vidal and Jaszman identified Phillips on all of the banks’

video surveillance, including the surveillance of the July 17, 2018,

robbery. 10 AA 2209-16.

At Page 2209, the witness Jaszman is asked to look at State’s Exhibit | , but

we are not sure she is testifying about a video depicting the US Bank on Paseo

Verde. Exhibit | was identified by Kirkham Ayers (Senior Regional Security

' Ans.Brf./3.
: PA/4/8T6.
) Ans.Brf/11-12.



Manager for U.S. Bank Nevada and Utah)* on December 4, 2018.5 While he was
sure that the first clip for Exhibit | was of the bank at 1440 Paseo Verde (Counts 3
and 4), he was not sure if all the clips on Exhibit 1 were of that bank ® Indeed, Clip
2 appears to be of a completely different bank — the US Bank on Eastern that was
robbed on July 23, 2018.7 The witness Jaszman was testifying about Clips 2 and 6*
which were never identified in the record as pertaining to the US Bank on Paseo
Verde, and appear from Mr. Avers’ testimony to be of the US Bank on Eastern.
B. NOEVIDENCE TO SUPPORT WEAPON FOR CO S 3-1

The issue here is a narrow one and asks whether under Nevada's
enhancement statute a person’s sentence will be “enhanced” where they threaten
use of a deadly weapon even if there is no proof that they actually had a deadly
weapon. The state cites to Brishane v. State to support its position that a mere
threat is sufficient. However, as the state notes, Brishane involved a situation
where one of two offenders actually had a deadly weapon, and the question was
whether the enhancement would apply to the unarmed offender who knew that his
co-defendant had a deadly weapon. The Court held that it could be applied to him.
This is not the situation here. In the case at bar, there was no evidence that either

Barr or PHILLIPS actually had a deadly weapon. The state goes on to argue that

PA/4/850,
PA/4/855,
PA/5/959:2-11.
PA/4/860-861.
PA/0/2200,
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Nevada’s enhancement statute applies to mere threats because it contains the
wording “threatened to be used.™ However, that language requires that there first
actually be a deadly weapon. The Nevada deadly weapon statute does not provide
for an enhanced sentence for mere threats from an unarmed perpetrator.

The state next argues that since Barr and PHILLIPS had access to a deadly
weapon, that is proof that they had a deadly weapon with them at the time the
crimes were committed. That argument makes no sense. The state further argues
that since a police officer saw a bulge in Barr’s clothing, that was evidence that he
had a gun."" A bulge is evidence of nothing, and the supposed bulge was seen at
the Smith’s grocery store (Count 14) where no crime was committed.

e O EVIDENCE TO SUP co 14

Count 14 pertains to the burglary conviction when Barr and PHILLIPS
walked into a Smith’s grocery store. There was absolutely no evidence that the
two men had an intent to commit a robbery inside the store when they entered.
The state argues that since the men had committed bank robberies before entering
the Smith’s store, that supports the contention that the men must have had the
intention when they entered the Smith’s store to commit a robbe ry there, too,!!
PHILLIPS argued that the men might have walked into the store to buy some

chewing gum. The state asserts that should be disregarded because there was no

4 Ans.Brf./16.
0 Ans.Brf./15.
n Ans.Brf./18,



evidence of that."? Likewise, there was no evidence that the men intended to
commit a robbery when they entered the Smith’s grocery store. That count should
be dismissed.
11
NCLUSION

Counts 3 and 4 must be dismissed because there was no evidence to support
the jury’s conclusion that Phillips was the perpetrator of that robbery. The deadly
weapon enhancement for Counts 3-13 must be reversed because there was no
evidence that the perpetrators had a deadly weapon, when all they did was show a
threatening note. Count 14 for burglary with use of the Smith’s grocery store must
be reversed because (1) there was no evidence that the two men had a deadly
weapon, and (2) there was no evidence that the men had a criminal intent when
they walked into the Smith's grocery store, or that they committed any crime while
inside the store,

Respectfully submitted,

Dated this 13th day of September, 2019,

SANDRA L. STEWART, Esq.
Attorney for Appellant

2 Ans.Brf./19.
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