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GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information
and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
1s incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.
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1. Judicial District Eighth Department 30

County Clark Judge Jerry A. Wiese

District Ct. Case No. A-14-703140-C

2. Attorney filing this docketing statement:

Attorney Michael F. Bohn, Esq. Telephone 702-642-3113

Firm Law Offices of Michael F. Bohn, Esq., Ltd.

Address 376 E. Warm Springs Road, Suite 140
Las Vegas, Nevada 89119

Client(s) 7510 PERLA DEL MAR AVE TRUST

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Darren T. Brenner, Esq. Telephone 702-634-5000

Firm AKERMAN LLP

Address 1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

Client(s) BANK OF AMERICA, N.A.

Attorney Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

Judgment after bench trial [] Dismissal:

[] Judgment after jury verdict [] Lack of jurisdiction

[] Summary judgment [] Failure to state a claim

[] Default judgment [] Failure to prosecute

[] Grant/Denial of NRCP 60(b) relief [] Other (specify):

[J Grant/Denial of injunction [ Divorce Decree:

[] Grant/Denial of declaratory relief [] Original [] Modification
[] Review of agency determination [] Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[] Child Custody
[] Venue

[] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

This case was previously subject to appeal in docket number 65069. The parties moved to
dismiss the appeal, and the order granting the motion was entered January 7, 2015.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

None



8. Nature of the action. Briefly describe the nature of the action and the result below:

Plaintiff filed an action for quiet title and declaratory relief after it purchased a real
property at a foreclosure sale conducted pursuant to NRS Chapter 116. It is the plaintiff's
position that the foreclosure sale extinguished all outstanding liens on the property. The
district court found for the defendant at trial.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

1. If a offering to pay the super priority lien without sending a check is a valid tender

2. If the purchaser was a bona fide purchaser

3. If the court properly balanced the equities in this case

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

Daisey Trust v. Green Tree Servicing, Docket No. 74110

Saticoy Bay v. Bank of America Docket no. 74015

Bank of America v. Saticoy Bay Docket no. 73623

Bank of New York Mellon v. Saticoy Bay Docket no. 72746

Nationstar Mortgage v. Saticoy Bay Docket no. 72912

Saticoy Bay v. Bank of America Docket no. 69687



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

X N/A
] Yes
[ No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))
[] An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[] A ballot question

If so, explain: There are no published decisions regarding what constitutes a valid
tender or a valid defense to a tender

13. Trial. If this action proceeded to trial, how many days did the trial last? 2

Was it a bench or jury trial? Bench

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

N/A



TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from Mar 21, 2018

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

16. Date written notice of entry of judgment or order was served Mar 22, 2018

Was service by:
[] Delivery

Mail/electronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[J NRCP 50(b) Date of filing

1 NRCP 52(b) Date of filing

[J NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
[] Delivery

[] Mail



18. Date notice of appeal filed Apr 12, 2018

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

19. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4 (a)

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
[] NRAP 3A(b)(1) [] NRS 38.205
] NRAP 3A(b)(2) [] NRS 233B.150
NRAP 3A(D)(3) ] NRS 703.376

[] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:
Appeal from an order granting judgment after trial



21. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:

Bank of America, N.A.; North American Title Company; Mountains Edge Master
Association; and Dominic J. Nolan; defendants. Mandolin Homeowners
Association and Nevada Association Services, Inc; cross-defendants

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

North American Title and Mountains Edge was dismissed from the case. A default
Judgment was issued against Dominic Nolan. Claims against Mandolin
Homeowners Association and Nevada Association Services, Inc were dismissed by
the findings of Fact.

22. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

1. Injunctive relief;
2. Quiet title; and
3. Declaratory relief

23. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes
[] No

24. If you answered "No" to question 23, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[]Yes
[J No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[]Yes
] No

25. If you answered "No" to any part of question 24, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

N/A

26. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

7510 PERLA DEL MAR AVE TRUST Michael F. Bohn, Esq.

Name of appellant Name of counsel of record
Jun 5, 2018

Date Signature of counsel of record

Clark County, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 5th day of June ,2018 , I served a copy of this

completed docketing statement upon all counsel of record:

[ ] By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.
AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Dated this 5th day of June ,2018

Signature
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ACOM i b Sl

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST, CASE NO.: A686277

DEPT NO.:
Plaintiff,

Vs. EXEMPTION FROM ARBITRATION:

Title to real property

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J,
NOLAN,

Defendants.

AMENDED COMPLAINT

Plaintiff, 7510 Perla Del Mar Ave Trust, by and through it’s attorney, Michael F. Bohn, Esq.
alleges as follows:

FIRST CLAIM FOR RELIEF

1. Plaintiff is the owner of the real property commonly known as 7510 Perla Del Mar
Avenue, Las Vegas, Nevada 89179.

2. Plaintiff obtained title by way of a Foreclosure Deed recorded on February 7, 2013,

3. Plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments

due from the former owner to Mandolin pursuant to NRS Chapter 116,
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4. Defendant Bank of America, N.A. is the assignee of a deed of trust which was recorded as
an encumbrance to the subject property on December 10, 2010.

5. Defendant North American Title Company is the trustee on the deed of trust.

6. Defendant Dominic J. Nolan is the former owner of the subject real property.

7. The interest of each of the defendants has been extinguished by reason of the foreclosure
sale resulting from a delinquency in assessments due from the former owner, Dominic J. Nolan, to
Mandolin, pursuant to NRS Chapter 116.

8. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010, that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or
claim to the subject property.

9. Plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

10. Plaintiff repeats the allegations contained in paragraphs 1 through 9.

11. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the
property is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein
have no estate, right, title or interest in the property, and that defendants are forever enjoined from
asserting any estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

12. Plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder of title to the
property, free and clear of all liens, encumbrances, and claims of the defendants.

3. For a determination and declaration that the defendants have no estate, right, title, interest
or claim in the property.

/17
/17
iy




4. For a judgment forever enjoining the defendants from asserting any estate, right, title,
interest or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.
DATED this 1* day of September 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for plaintiff
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AANS

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile:  (702) 380-8572

Email: darren.brenner@akerman.com
Email: rebekkah.bodoff @akerman.com

Attorneys for Bank of America, N.A.,

Electronically Filed

08/10/2016 07:17:57 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST,
Plaintiff,

V.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY:
MOUNTAINS EDGE MASTER
ASSOCIATION; and DOMINIC J. NOLAN

Defendants.

BANK OF AMERICA, N.A.,
Cross-Claimant,

V.

MANDOLIN HOMEOWNERS ASSOCIATION
AND NEVADA ASSOCIATION SERVICES,
INC.

Cross-Defendants.

{38801644:2)

Case No.: A-13-686277-C

Dept.: XXX
DEFENDANT BANK OF AMERICA,
N.A.’S AMENDED ANSWER TO
COMPLAINT, COUNTERCLAIMS
AGAINST PLAINTIFF, AND
CROSSCLAIMS AGAINST MANDOLIN
HOMEOWNERS ASSOCIATION AND
NEVADA ASSOCIATION SERVICES,
INC.

(To Correct Improperly Named Cross-
Defendants)
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Defendant Bank of America, N.A. (Bank of America) amends its answer to 7510 Perla Del

Mar Ave Trust (Plaintiff) Complaint as follows:

COMPLAINT
1. Denied.
2. Denied.
3. Denied.
4. Admit.
5. Admit.
6. BANA is without knowledge or information sufficient to form a belief as to the truth

of the allegations contained in Paragraph 6 and, therefore, denies the allegations of Paragraph 6.

7. Denied.
8. Denied.
9, Denied.

10.  Bank of America reasserts and re-alleges its responses and defenses as set forth above
in Paragraphs 1 through 9.

11.  Denied.

12.  Denied.

13. With respect to the WHEREFORE clause following Paragraph 12, Bank of America
denies that Plaintiff is entitled to any of the relief requested.

AFFIRMATIVE DEFENSES

Bank of America asserts the following additional defenses. Discovery and investigation of
this case is not yet complete, and Bank of America reserves the right to amend this Answer by
adding, deleting, or amending defenses as may be appropriate. In further answer to the Complaint,

and by way of additional defenses, Bank of America avers as follows:

FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

Plaintiff has failed to state facts sufficient to constitute any cause of action against

Defendants.
{38801644;2} 2




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

—_—

o O oo N O o B oW N

SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness)

To the extent that Plaintiffs' interpretation of NRS 116.3116 is accurate, the statute, and

Chapter 116, are void for vagueness as applied to this matter.

THIRD AFFIRMATIVE DEFENSE
(Due Process Violations)

A senior deed of trust beneficiary cannot be deprived of its property interest in violation of
the Procedural Due Process Clause of the 14 Amendment of the United States Constitution and

Article 1, Sec. 8, of the Nevada Constitution.

FOURTH AFFIRMATIVE DEFENSE
(Tender, Estoppel, Laches and Waiver)

The super-priority lien was satisfied prior to the homeowner's association foreclosure under

the doctrines of tender, estoppel, laches, or waiver.,

FIFTH AFFIRMATIVE DEFENSE
(Commercial Reasonableness and Violation of Good Faith)

The homeowner’s association foreclosure sale was not commercially reasonable, and the
circumstances of sale of the property violated the homeowner's association's obligation of good faith

and duty to act in a commercially reasonable manner.

SIXTH AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)

Plaintiffs' claims are barred in whole or in part because of its failure to take reasonable steps

to mitigate its damages, if any.

SEVENTH AFFIRMATIVE DEFENSE
(No Standing)

The Plaintiffs lacks standing to bring some or all of their claims and causes of action.

EIGHTH AFFIRMATIVE DEFENSE
(Unclean Hands)

Defendant avers the affirmative defense of unclean hands.

{38801644;2} 3
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NINTH AFFIRMATIVE DEFENSE
(Plaintiff is Not Entitled to Relief)

Defendant denies that the Plaintiff 1s entitled to any relief for which it prays.

TENTH AFFIRMATIVE DEFENSE
(Failure to Do Equity)

Defendant avers the affirmative defense of failure to do equity.

ELEVENTH AFFIRMATIVE DEFENSE
(Failure to Provide Notice)

Defendants were not provided proper notice of the “superpriority” assessment amounts and
the homeowner’s association foreclosure sale, and any such notice provided to Defendants failed to
comply with the statutory and common law requirements of Nevada and with state and federal
constitutional law.

TWELFTH AFFIRMATIVE DEFENSE
(Void Foreclosure Sale)

The HOA foreclosure sale is void for failure to comply with the provisions of NRS Chapter

116, and other provisions of law.

THIRTEENTH AFFIRMATIVE DEFENSE
(Federal Law)

The homeowners’ association sale i1s void or otherwise fails to extinguish the
applicable deed of trust because it violates provisions of the United States’ Constitution and/or
applicable federal law.

FOURTEENTH AFFIRMATIVE DEFENSE
(Supremacy Clause)

The HOA sale is void or otherwise fails to extinguish the applicable deed of trust
pursuant to the Supremacy Clause of the United States Constitution.

{38801644;2} 4
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FIFTEENTH AFFIRMATIVE DEFENSE
(Additional Affirmative Defenses)

Pursuant to NRCP 11, Defendants reserve the right to assert additional affirmative defenses

in the event discovery and/or investigation disclose the existence of other affirmative defenses.

SIXTEENTH AFFIRMATIVE DEFENSE
(Due Process — Facially Unconstitutional Provisions)

Chapter 116 of the Nevada Revised Statutes 1s facially unconstitutional because its “opt-in”
notice provisions do not mandate that reasonable and affirmative steps be taken to give actual notice
to a record lien holder before depriving that lien holder of its property rights, in violation of the Due
Process Clauses of the Fifth and Fourteenth Amendments of the United States Constitution and of
the Nevada Constitution.

SEVENTEENTH AFFIRMATIVE DEFENSE
(Plaintiff is not a Bona Fide Purchaser for Value)

Plaintiff purchased the property with record notice of the interest of the senior deed of trust
recorded against the property.

EIGHTEENTH AFFIRMATIVE DEFENSE
(Assumption of the Risk)

Plaintiff, at all material times, calculated, knew and understood the risks inherent in the
situations, actions, omissions and transactions upon which it now bases its various claims for relief,
and with such knowledge, Plaintiff undertook and thereby assumed such risks and i1s consequently
barred from all recovery by such assumption of risk.

NINETEENTH AFFIRMATIVE DEFENSE
(Barred by 12 U.S.C. § 4617()(3))

Plaintiff's claim of free and clear title to the Property is barred by 12 U.S.C. § 4617()(3),

which precludes an HOA sale from extinguishing the Deed of Trust on the Property and preempts

any state law to the contrary.

388016442} 5
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COUNTERCLAIMS AND CROSS-CLAIMS
GENERAL ALLEGATIONS

1. Under Nevada law, homeowners' associations have the right to charge property
owners residing within the community assessments to cover the homeowners' association’s expenses
for maintaining or improving the community, among other things.

2. When these assessments are not paid, the homeowners' association may both impose
and foreclose on a lien.

3. A homeowners' association may impose a lien for "any penalties, fees, charges, late
charges, fines and interest charged” under NRS 116.3102(1)(j)-(n). NRS 116.3116(1).

4. NRS 116.3116 makes a homeowners' association lien for assessments junior to a first
deed of trust beneficiary's secured interest in the property, with one limited exception: a
homeowners' association lien is senior to a first deed of trust beneficiary's secured interest "to the
extent of any charges incurred by the association on a unit pursuant to NRS 116.310312 and to the
extent of the assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence of acceleration
during the 9 months immediately preceding institution of an action to enforce the lien[.]" NRS
116.3116(2)(c).

5. According to the Nevada Supreme Court’s decision in SFR Investments Pool 1, LLC
v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014), if a homeowner’s association properly forecloses on
its super priority lien, it can extinguish a first deed of trust. However, Mandolin Phase 3 at
Mountains Edge’s (HOA’s) foreclosure in this case did not extinguish Bank of America’s first deed
of trust because the foreclosure did not comply with Nevada law and was commercially

unreasonable as a matter of law. To deprive Bank of America of its deed of trust under the

circumstances of this case would deprive Bank of America of its due process rights.

{38801644;2} 6
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The Deed of Trust and Assignment

6. On or about December 9, 2010, Dominic J. Nolan (Borrower) purchased real
property located at 7510 Perla Del Mar Ave, Las Vegas, Nevada (the Property) via a loan secured
by a deed of trust executed in favor of KBA Mortgage, LLC. A true and correct copy of the Deed of
Trust 1s attached as Exhibit A.

7. KBA Mortgage, LLC’s Deed of Trust was assigned to Bank of America via an
Assignment of Deed of Trust recorded on January 6, 2012. A true and correct copy of the
Assignment 1s attached as Exhibit B,

The HOA Liens and Foreclosure

8. Upon information and belief, Borrower failed to pay the HOA all amounts due to it.
Accordingly, on January 4, 2012, Nevada Association Services (NAS), as agent for the Mandolin
(Mandolin), recorded a Notice of Delinquent Assessment Lien. Exhibit C. The Lien recorded by
NAS stated the amount due to the HOA was $987.44, which included assessments, late fees,
collection fees and interest. The Lien neither identifies the super-priority amount claimed by the
HOA, nor describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

9. On February 2, 2012, Silver State Trustee Services (Silver State), as agent for the
master association, Mountain’s Edge Masters Association (Mountain's Edge), recorded a Notice of
Delinquent Assessment Lien. Exhibit D. The lien recorded by Silver State stated the amount due to
the Mountain’s Edge Masters Association was $718.50, which included assessments, late fees,
collection fees and interest. Exhibit D. The lien neither 1dentifies the super-priority amount claimed
by the HOA, nor describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1). Upon
information and belief, this lien was satisfied.

10.

On February 27, 2012, Mandolin, through its agent NAS, recorded a Notice of

Default and Election to Sell Under Homeowners Association Lien. The Notice stated the amount due

388016442} 7
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to the HOA was $1,992.87, which included assessments, late fees, collection fees and interest. A true
and correct copy of the Notice of Default is attached as Exhibit E. The Notice of Default neither
identifies the super-priority amount claimed by the HOA, nor describes the “deficiency in payment”

required by NRS 116.31162(1)(b)(1).

11.  On August 14, 2012, Mountain’s Edge, through its agent Silver State, recorded a
Notice of Default and Election to Sell Under Homeowners Association Lien. The Notice stated the
amount due to Mountain’s Edge Masters Association was $2,183.50, which included assessments,
late fees, collection fees and interest. A true and correct copy of the Notice of Default is attached as
Exhibit F. The Notice of Default neither identifies the super-priority amount claimed by the HOA,
nor describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

12. On November 15, 2012, Mandolin, through NAS, recorded a Notice of Foreclosure
Sale, stating the total amount due to the HOA was $3,954.62 and setting the sale for December 14,
2012. A true and correct copy of the Notice is attached as Exhibit G. The Notice of Sale neither
identifies the super-priority amount claimed by the HOA, nor describes the “deficiency in payment”
required by NRS 116.31162(1)(b)(1).

13.  In none of the recorded documents nor in any notice did the HOA specify whether it
was foreclosing on the super-priority portion of its lien, if any, or on the sub-priority portion of its
lien.

14.  In none of the recorded documents nor in any notice did the HOA specify that Bank
of America’s interest in the Property would be extinguished by the HOA foreclosure.

15. On or about March 16, 2012, Bank of America, through counsel Miles Bauer

requested NAS, as agent for Mandolin, provide it with information about and offered to pay the

{38801644;2} 3
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amount of nine months of assessments. Exhibit H. Bank of America did not receive a response to
this letter. /d.

16. Bank of America, through counsel at Miles Bauer, tried again after March 16, 2012 to

obtain the amount of nine months of assessments in order to tender such an amount to NAS. David
Stone, the President of NAS, however, confirmed to Miles Bauer that he would not provide the
requisite payoff ledger and tender information out of concern for violating the Fair Debt Collection
Practices Act. As such, Bank of America’s attempt to tender payment was rejected.

17.  After rejecting Bank of America’s offer to tender payment of the full super-priority

amount, the HOA non-judicially foreclosed on the Property, selling the Property to Plaintiff on or
about February 1, 2013 for $14,600.00. A true and correct copy of the Foreclosure Deed is attached

as Exhibit 1.

18.  Bank of America, through its counsel, also requested Silver State, as agent for
Mountain’s Edge Masters Association, provide it with information about and offered to pay the
amount of nine months of assessments on September 10, 2012. Exhibit J.

19.  While Silver State did provide a payoff demand on September 20, 2012, Silver State
demanded payment in the amount of $2,793.50 to satisfy the super-priority portion of the lien. A true
and correct copy of the payoff demand is attached as Exhibit K. Silver State demanded this amount
despite the fact that NRS 116.3116(2)(c) grants super-priority to only that portion of a HOA lien
equal to the last nine months of delinquent assessments.

20.  Bank of America, through counsel at Miles Bauer, tendered payment of $932.83 to
Silver State on or about October 4, 2012. This $932.83 was equal to the last nine months of
delinquent assessments, which was the maximum amount the Mountain’s Edge Masters Association
could claim had super-priority over BANA'’s first Deed of Trust and reasonable collection costs. A
true and correct copy of the tender letter and cashier’s check is attached as Exhibit L. Nevertheless,

the Mountain’s Edge Masters Association, through the Silver State, rejected Bank of America’s

tender payment. Exhibit M.
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21.  Despite correspondence to the contrary, Mountain’s Edge Masters Association did

not foreclose upon the subject property. Instead, Mandolin, through NAS, conducted its own
foreclosure sale.

22.  NAS’s sale of Mandolin's interest in the Property for approximately 9% of the value
of the senior Deed of Trust, and upon information and belief, a similarly diminutive percentage of
the Property’s fair market value, 1s commercially unreasonable and not in good faith as required by
NRS 116.1113.

23. Mandolin and NAS were aware prior to the sale of a split among Nevada courts
concerning their ability to eliminate Bank of America’s first Deed of Trust by foreclosing, and
proceeded to sell the Property for an extremely depressed price due to the legal uncertainty.

24. This foreclosure sale was commercially unreasonable because the manner in which
Mandolin and NAS conducted the sale, including the notices it provided, the legal uncertainty
concerning the effect of the sale, and other circumstances surrounding the sale, was not calculated to
attract proper perspective purchasers, and thus could not promote an equitable sales price of the
Property.

25. Mandolin and NAS’ foreclosure sale was commercially unreasonable because, in
calculating the super-priority amount allegedly owed, the HOA included amounts in its supposed
super-priority lien — including fines, interest, late fees, and costs of collection — that were not
allowed to be included in its super-priority lien under NRS 116.311(c). It was also unreasonable that
the HOA and NAS failed to provide the chance for Bank of America to tender any alleged super-
priority lien.

26.  Mandolin and NAS’ foreclosure sale was invalid and did not extinguish Bank of
America’s first Deed of Trust because Bank of America’s attempted tender of the super-priority
amount extinguished any super-priority lien held by Mandolin.

27.  Mandolin and NAS’ foreclosure sale was commercially unreasonable because any

failure to receive a tender amount was caused by NAS’s refusal to identify or accurately define the

amount of the HOA’s super-priority lien.
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FIRST CAUSE OF ACTION
(Declaratory Relief / Quiet Title Against Plaintiff)

43.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set

forth herein and incorporates the same by reference.

44,  Under NRS 30.010 et seq. and NRS 40.010, this Court has the power and authority to
declare Bank of America’s rights and interests in the Property and to resolve Plaintiff’s adverse
claim in the Property.

45. The HOA, through NAS, foreclosed on the HOA’s lien on February 1, 2013.
46.  Upon information and belief, Plaintiff claims an interest in the Property adverse to
Bank of America, in that Plaintiff claims that the HOA and NAS’ foreclosure sale extinguished Bank
of America’s interest in the Property. A judicial determination is necessary to ascertain the rights,
obligations, and duties of the various parties.

47.  Bank of America is entitled to a declaration that the HOA and NAS’ foreclosure sale
did not extinguish Bank of America’s interest.

48.  The HOA and NAS’ foreclosure sale did not extinguish Bank of America’s senior
Deed of Trust because the recorded notices, even if they were in fact provided, failed to describe the
lien in sufficient detail as required by Nevada law, including, without limitation: whether the
deficiency included a “super-priority” component, the amount of the super-priority component, how
the super-priority component was calculated, when payment on the super-priority component was
required, where payment was to be made, or the consequences for failure to pay the super-priority
component.

49.  The foreclosure sale did not extinguish Bank of America’s senior Deed of Trust
because Bank of America attempted to tender the super-priority amount to the HOA and NAS, and
the HOA and NAS wrongfully refused to provide an amount to tender.

50. The HOA and NAS’ foreclosure sale did not extinguish Bank of America’s senior
Deed of Trust because the statute authorizing the foreclosure sale, NRS 116, ef seq., is facially

unconstitutional because it does not mandate that deed of trust beneficiaries receive actual notice of

an HOA’s foreclosure sale, as required by the Due Process Clause of the United States Constitution.
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51.  The foreclosure sale did not extinguish the senior Deed of Trust because the sale was
commercially unreasonable or otherwise failed to comply with the good faith requirement of NRS
116.1113 in several respects, including, without limitation: the lack of sufficient notice, the HOA
and NAS’ failure to permit a tender, the sale of the Property for a fraction of the loan balance or
actual market value of the Property, a foreclosure that was not calculated to promote an equitable
sales price for the Property or to attract proper prospective purchasers, and a foreclosure sale that
was designed and/or intended to result in a maximum profit for the HOA and NAS without regard to
the rights and interests of those who have an interest in the loan and made the purchase of the
Property possible in the first place.

52.  Based on the adverse claims being asserted by the parties, there 1s an actual case in
controversy between them, and a judicial determination is necessary to ascertain the rights,
obligations, and duties of the various parties.

53. Bank of America is entitled to a declaration that the HOA sale did not extinguish the
senior Deed of Trust, which is superior to any interest acquired by Plaintiffs through the HOA
foreclosure sale.

54. Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

SECOND CAUSE OF ACTION

(Declaratory Judgment Against Plaintiff)

55.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set

forth herein and incorporates the same by reference.
41.  Under NRS 30.010, ef seq., this Court has the power and authority to declare Bank of
America’s rights and interests in the Property.

42.  The HOA, through NAS, foreclosed on the HOA’s lien on February 1, 2013.
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43.  This foreclosure sale is invalid, and thus did not extinguish Bank of America’s deed
of trust, because NRS 116, ef seq. is facially unconstitutional, as it does not mandate that deed of
trust beneficiaries receive actual notice of an HOA’s foreclosure sale, as required by the Due Process
Clause of the United States Constitution,

44, The HOA’s foreclosure sale did not extinguish Bank of America’s senior Deed of
Trust because the recorded notices, even if they were in fact provided, failed to describe the lien in
sufficient detail as required by the United States Constitution and Nevada law, including, without
limitation: whether the deficiency included a “super-priority” component, the amount of the super-
priority component, how the super-priority component was calculated, when payment on the super-
priority component was required, where payment was to be made, or the consequences for failure to
pay the super-priority component.

45.  The foreclosure sale did not extinguish the senior Deed of Trust because the sale was
commercially unreasonable or otherwise failed to comply with the good faith requirement of NRS
116.1113 in several respects, including, without limitation: the lack of sufficient notice, NAS and the
HOA’s failure to provide Bank of America with a payoff ledger showing the super-priority amount,
the sale of the Property for a fraction of the loan balance or actual market value of the Property, a
foreclosure that was not calculated to promote an equitable sales price for the Property or to attract
proper prospective purchasers, and a foreclosure sale that was designed and/or intended to result in a
maximum profit for the HOA and NAS without regard to the rights and interests of those who have
an interest in the loan and made the purchase of the Property possible in the first place.

46.  Based on the adverse claims being asserted by the parties, there is an actual case in
controversy between them, and a judicial determination 1s necessary to ascertain the rights,
obligations, and duties of the various parties.

47.  Bank of America is entitled to a declaration that the HOA sale did not extinguish the
senior Deed of Trust, which is superior to any interest acquired by Plaintiff through the HOA

foreclosure sale.

{38801644;2} 13




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

—_—

o O oo N O o B oW N

48.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

THIRD CAUSE OF ACTION
(Unjust Enrichment Against Mandolin)

49.  Bank of America repeats and re-alleges the preceding paragraphs as though set forth
fully herein and incorporates the same by reference.

50.  Under NRS 116.3116(2), a homeowners’ association’s lien 1s split into two portions:
one which has super-priority, and another which 1s subordinate to a first deed of trust.

51.  The portion of the lien with super-priority consists of only the last nine months of
assessments for common expenses incurred prior to the institution of an action to enforce the lien.
The remainder of a homeowners’ association’s lien 1s subordinate to a first deed of trust.

52. Prior to the foreclosure sale, Bank of America, through counsel at Miles Bauer,
requested from NAS and the HOA a payoff ledger detailing the super-priority amount Bank of
America would be required to tender to protect its first Deed of Trust.

53.  NAS and the HOA refused to provide a payoff ledger in order for Bank of America to
identify the true super-priority amount allowed under NRS 116.3116(2)(¢).

54.  The HOA, through NAS rejected Bank of America’s tender of the super-priority
amount by failing to provide the amount needed for tender to Bank of America.

55.  Instead, the HOA, through NAS, foreclosed on the Property. This allowed the HOA
to sell the property at the foreclosure sale for $14,600, approximately 9% of the original value of the
first Deed of Trust.

56. By foreclosing on the Property rather than permitting Bank of America to tender the
super-priority amount, the HOA was unjustly enriched in an amount at least equal to the difference
between the true super-priority portion of its lien and the amount the HOA actually recovered from
the foreclosure proceeds.

57.  Bank of America was injured as a direct and proximate result of the HOA’s actions.

58.  Bank of America is entitled to a reasonable amount of the benefits obtained by the

HOA based on a theory of unjust enrichment.
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59.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

FOURTH CAUSE OF ACTION
(Unjust Enrichment Against NAS)

60.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set
forth herein and incorporates the same by reference.

61. By refusing to accept Bank of America’s offer to tender the full super-priority amount
necessary to prevent foreclosure, NAS provided itself with the opportunity to perform many
additional services relating to the foreclosure on behalf of the HOA.

62.  Consequently, NAS has been unjustly enriched by refusing in bad faith to accept
Bank of America’s efforts to tender the full super-priority amount and Bank of America has been
injured as a direct and proximate result of NAS’ conduct. NAS has been unjustly enriched in an
amount at least equal to NAS’ charges for services rendered after Bank of America attempted tender;
services that would have been unnecessary if NAS had agreed to provide a payoff ledger.,

63.  Bank of America is entitled to a reasonable amount of the benefits obtained by the
NAS based on a theory of unjust enrichment.

64.  Bank of America was required to retain an attorney to prosecute this action, and i1s
therefore entitled to collect its reasonable attorney’s fees and costs.

FIFTH CAUSE OF ACTION
(Tortious Interference with Contractual Relations Against Mandolin and NAS)

635.

Bank of America repeats and re-alleges the preceding paragraphs as though fully set
forth herein and incorporates the same by reference.

66. On December 9, 2010, Borrower executed a Deed of Trust of trust in favor of KBA
Mortgage, LLC. This Deed of Trust was subsequently assigned to Bank of America, via an
Assignment of Deed of Trust recorded on January 6, 2012.

67. On November 15, 2012, NAS, as agent for the HOA, recorded a Notice of

Foreclosure Sale, stating the Borrower owed $3,954.62 in assessments, dues, interest, and fees.
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68. In an effort to protect its first Deed of Trust, Bank of America, through counsel at
Miles Bauer, reached out to NAS to obtain a payoff ledger, seeking to determine the portion of the
HOA'’s lien which had super-priority over Bank of America’s first Deed of Trust. NAS failed to
provide a payoff ledger.

69. Rather than accept Bank of America’s effort to tender, the HOA, through NAS,
foreclosed on the Property. The HOA sold the Property to Plaintiff for $14,600, approximately 9%
of the original amount of the senior deed of trust.

70.  The HOA’s decision to foreclose on the Property rather than accept Bank of
America’s tender overtures—which would have prevented foreclosure—was designed to disrupt,
and did disrupt, the contractual relationship between Bank of America and Borrower by
extinguishing Bank of America’s first Deed of Trust.

71.  The HOA and NAS’ foreclosure allowed the HOA to recover the full value of its
delinquent assessment lien rather than just the amount of the lien with super-priority over Bank of
America’s first Deed of Trust.

72.  While NAS’ rejection of tender and subsequent foreclosure sale allowed the HOA to
recover the full value of its lien, its conduct directly and proximately injured Bank of America in that
it has put the first priority position of Bank of America’s Deed of Trust in dispute.

73. Bank of America is entitled to an order establishing that its Deed of Trust is the senior
lien encumbering the Property or, in the alternative, monetary damages equal to the value secured by
its first Deed of Trust that was purportedly extinguished as a direct result of the HOA and NAS and
Silver State’s intentional acts.

74.  Bank of America was required to retain an attorney to prosecute this action, and i1s

therefore entitled to collect its reasonable attorney’s fees and costs.

SIXTH CAUSE OF ACTION
(Breach of the Duty of Good Faith Against Mandolin and NAS)

75.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set

forth herein and incorporates the same by reference.
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76. NRS 116.1113 provides that every duty governed by NRS 116, the Common-Interest
Ownership Uniform Act, must be performed in good faith.

77.  Prior to the foreclosure of the Property, Bank of America attempted to obtain payoff
information from NAS, as agent for the HOA, but NAS, acting on behalf of the HOA, refused to
provide the requested information.

78.  Rather than accept a payment which would satisfy its super-priority lien, the HOA
determined in bad faith to foreclose on the Property pursuant to NRS 116, and thereby breached its
duty of good faith.

79.  This bad-faith foreclosure allowed the HOA to recover the full value of its lien for
delinquent assessments, rather than the portion of the lien with priority over Bank of America’s first
Deed of Trust. As a direct and proximate result of the HOA and NAS’ conduct, the first priority
position of Bank of America’s Deed of Trust with an original amount of $164,032.00 has been put
in dispute.

80.  Bank of America is entitled to an order establishing that its Deed of Trust is the senior
lien encumbering the Property or, in the alternative, monetary damages equal to the value secured by
its first Deed of Trust that was purportedly extinguished as a direct result of the HOA and NAS’ bad-
faith foreclosure.

81. Bank of America was required to retain an attorney to prosecute this action, and is
therefore entitled to collect its reasonable attorney’s fees and costs.

SEVENTH CAUSE OF ACTION
(Wrongful Foreclosure Against Mandolin and NAS)

82.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set
forth herein and incorporates the same by reference.

83.  Prior to the foreclosure of the Property, Bank of America attempted to obtain payoff
information from NAS, as agent for the HOA, but NAS, acting on behalf of the HOA, refused to

provide the requested information.
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84.  Bank of America’s tender attempt extinguished the super-priority portion of the
HOA’s lien. Consequently, the HOA’s foreclosure of the super-priority portion of its lien was
wrongful, as the Borrower was not in default for that portion of the lien.

85.  Asadirect and proximate result of the HOA and NAS’ wrongful foreclosure, the first
priority position of Bank of America’s first Deed of Trust with an original value of $164,032.00 has
been put in dispute.

86.  Bank of America is entitled to an order establishing that its Deed of Trust is the senior
lien encumbering the Property or, in the alternative, monetary damages equal to the value secured by
its first Deed of Trust that was purportedly extinguished as a direct result of the HOA and NAS’
wrongful foreclosure.

87.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

PRAYER FOR RELIEF

WHEREFORE, Bank of America prays for the following:

1. A declaration establishing Bank of America’s Deed of Trust is the senior lien
encumbering the property;

2. A declaration establishing Bank of America’s Deed of Trust is senior and superior to
any right, title, interest, lien, equity, or estate of Plaintiff;

3. A declaration establishing that the super-priority portion of the HOA’s lien is
eliminated as a result of the HOA’s refusal to accept Bank of America’s offer to tender the full
super-priority amount;

4. A preliminary injunction prohibiting Plaintiff, its successors, assigns, or agents, from
conducting any sale, transfer, or encumbrance of the Property that is claimed to be superior to the

senior Deed of Trust, or not subject to the senior Deed of Trust;
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5. A preliminary injunction requiring Plaintiff to pay all taxes, insurance, and
homeowner’s association dues during the pendency of this action;

6. Judgment in Bank of America’s favor against Plaintiff for the amount that it was
unjustly enriched in an amount in excess of $10,000;

7. Judgment in Bank of America’s favor against the HOA for the damages it caused
Bank of America in an amount in excess of $10,000;

8. Judgment in Bank of America’s favor against NAS for the damages it caused Bank of
America in an amount in excess of $10,000;

9. Reasonable attorney’s fees as special damages and the costs of the suit; and

10. For such other and further relief the Court deems proper.

DATED: August 10, 2016
AKERMAN LLP

/s/ Rebekkah B. Bodoff, Esq.
DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703
AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Defendant Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 10™ day of
August, 2016 and pursuant to NRCP 5, I caused to be served a true and correct copy of the foregoing
DEFENDANT BANK OF AMERICA, N.A’S AMENDED ANSWER TO COMPLAINT,
COUNTERCLAIMS AGAINST PLAINTIFF, AND CROSSCLAIMS AGAINST MANDOLIN
HOMEOWNERS ASSOCIATION AND NEVADA ASSOCIATION SERVICES, INC. (To
Correct Improperly Named Cross-Defendants), in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

Michael F. Bohn, Esqg.
Law Offices OFf Michael F. Bohn, Esg. Lid.
376 East Warm Springs Road, Suite 125
Las Vegas, Nevada 89118

/s/ Carla Llarena
An employee of AKERMAN LLP
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Inst# 201012100002325

Fees: $37.00
NIC Fee: $0.00
12H072010 02:06:11 BM
Receipl # 508447

Assersor's Parcel Number: Requestionr

176-34-114-031 NORTH AMERICAN TITLE MAIN

After Recording Retuen To: | Recorded By: OBA Pys: 24
DEBBIE CGONWAY
CLARK COUNTY RECORDER

Recon Trust Co./TX2~979-01-0

P.O. Box 615003

pPallas, TX 75261-9003

Propared By:

LING TING

M. WARNER

KBA Mortgage, LLC

7660 DEAN MARTIN DR, STE

201LA -

LAS VEGAS

NV 89139

~ {Space Above This Line For Recording Data]
LAPA54562778322 45002~10-12984 000 2010
(Casa #] [Escrow/Closing #) [Doe ID #]

Lender affirms that this iusuvment does not contain Personal Information as that tenm, is dei”ned in Nevada

Revised Statues $603A.040,
DEED OF TRUST

MIN 1001337-0003726029-9

NOTICE: THIS LOAN IS NOT ASSUMABLE WITHOUT
THE APPROVAL OF THE DEPARTMENT OF
VETERANS AFFAIRS OR ITS AUTHORIZED AGENT.

NEVADA--Single Family--Fannie Mae/Froddie Mac
UNIFORM INSTRUMENT {MERS) . Form 3023 1/01

MERS Deed of Trust-NV
1006A-NV (08/08)(c!) Page 1 of 16

BANA/Nolan-01-000010




CASE #: LAP454562778322 DOC I #: 000 12010

DERINITIONS
Words used in muliple seciions of this document are defined below and other words are defined In Sections 3,

11, 13, 18, 20 and 21, Cetrain rules regarding the usage of words vsed in this docurment are #lzo provided in
Section 16,

(A) "Socurity Instrument” means this document, which is duted DECEMBER 039, 2010 ,
together with all Riders to this docoment,

(B) "Borroweriz

DOMINIC J NOLAN, A SINGLE MAN

Borrower s the trostor mmder this Security Instroment,
{C) "Lender" is
¥XBA Mortgage, LLC

Lenderisa
CORPORATION

organized and existing under the laws of DELAWARE .
Lender's address is
27001 Agoura Road, Bulte 200
Calabasag Hilles, CA S1301
) "Trustee" Is
NORTH AMERICAN TITLE COMPANY

3571 E SUNSET ROAD

LAS VEGAS, NV 89120

(&) "MERS" is Mongaga Electronic Regisiration Systerns, Inc. MERS is a separate corporation that s acting
solely as a nominee for Lender and Lender's successors and assigng, MERS 15 the bencficlary under thiy
Security Instrument, MERS ig organized and existing under the laws of Delaware, and has an address and
telephone nuraber of P.O, Bux 2026, Flint, MI 48501-2026, 2], (888) 679-MERS,

() "Note" means the promissory nots signed by Borrower and dated DECEMBER 0%, 2010 v
The Note states that Borrower owes Lender

ONE HUNDRED SIXTY FOUR THOUSAND THIRTY TWO and 00/100

Dollavs (U8, § 164,032,004 ) plug Intzrest. Borrower has proniised. to pay this debt in repular
Periodic Payments and to pay the debt in foll not later than JANUARY 01, 2041

(G) "Property” means the properly that is described below vnder the hcading "Transfer of Rjghts in the
Property.”

NEVADA--8Single Family--Fannie Mae/Freddie Magc
UNIFORM INSTRUMENT (MERS) Form 3029 1/01

MERS Desd of TrustNV
1006A-NV (08/08) Page 2 of 16

BANA/Nolan-01-000011




Ta e

CASE d: LAP4L4A562778322 DOC ID #: 00O 12010
(H) "Loan" mems the debt evidenced by the Note, plus interest, any prépayment charges and Iate charges due

under the Note, and all sums dus under this Security Instrument, pluy interest.
*Ridery" meang all Riders to thig Secwrity Instrursent that are executed by Barower. The following

Ridexs ave 10 be exceuted by Borrower [check box as applicablel:

Adjustable Rate Rider Condoriniym Rider [} Second Home Ridor
Baloon Rider Plarned Unit Development Rider E 1-4 Pamily Rider
WA Rider [_] Biweekly Fayment Rider Othex(s) [upecify)

(7 "Applicable Law' mearns all contvolling applicable federal, state and Joeal statotss, reguiations, ordinances
and administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable
Judicial opintons.

X)) "Community Association Dues, Fees, and Assessments™ means all does, fees, agsessments and other
charges that are imposed on Borrower or the Froperty by a condominium agsoclation, homeowners association or
simtlar organization, :

(L) "Electronic Funds Transfer! means any transfér of funds, other than a transaction originated by check,
draft, or simdlar paper instrument, which i3 initiated through an elecironic termingal, telephonic ingtryment,
computer, or magnetic tape s0 a5 to order, instruot, or avthorize a financial ingutaiion o debit or credit an
account, Such torm includes, but i3 not fimited to, point-of-pale transfers, autorsated teller machine
trampactions, trangfors initinted by telephone, wire transfers, and automated clearimghouse transfers,

M) "Escrow Items" means those items that are deseribed in Seotion 3,

{(N) "Misccllaneons Proceeds™ means any compensation, settloment, award of damages, or progeeds paid by
any third party (other than insurance procesds paid under the coveregoes described in Section 5) for; (1) Jamage
10, or destruction of, the Property; (i) conderunation or other taking of all or any part of the Property;
(i) conveyance in Dieu of condemnation; or (iV) misrepreseniations of, or omissions as to, the value andfor
condition of the Property.

(0) "Mortgage Insurance' means insurance protecting Lender against the nonpayment of, or default on,
tha Loan,

(P) '"Perlodic Payment” means the regularly scheduded amount due for (3) principal and iniereat uader the
Note, plus (ii) any amounts under Section 3 of this Security Instrument,

(Q) "RESPA™ moans the Real Estate Seitlemsnt Procedures Aot (12 TU.S.C, Section 2601 et gag.) and ity
jmplementing reguladon, Regulation X (24 CFR, Part 3500), as they might be armended from fime to lime,
or any additional or successor legisiation or regulution that governs the sarue subject matter, As used in thig
Security Instrument, "RESPA" refoars to oIl requireroents and reswictions that are imposed in regard to a
;%edse;i]]y related morigage loan" even if the Loan does not qualify as a "federally related mortgage loan™ under
(R) "Successor in Interest of Borrower™ means any party that has taken tite to the Property, whether or niot
{hat party hag assnmed Bormower's obligations under the Note and/or this Security Ingirument,

TRANSFER OF RIGHTS IN THE PROPERTY _

The beneficiary of this Security Instrument is MERS (s0lely ax nominee for Lender and Lender's successory and
asyigny) and the successors and assigns of MERS, This Security Instrument secures to Lender:
() the tepayment of the Losn, and all repewals;, extensions and modificationy of the Note; and (i) the
performance of Borrower's covenants and agreemenis under this Security Instrument end the Note, For thig
purpose, Borrower irrevocably grants and oonveys to Trustee, in trust, with power of sale, the following
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described property Incated in the
COUNTY of
[Type of Racording Turisdiction]
- CLARK :
[Neme of Reoording Jurisdiotion)

SEE EXHIBLIY "aA" ATTACHED HERETQ AND MADE A PART HEREQR,

which ¢urrently has the addresy of
7510 PERLA DEL MAR AVE, LAS VEGAS

[Street/City]

Nevada 89179~2500  ("Property Address™);
[Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the propérty, and all ¢agsements,
appurtenances, and fixtures now or hareafter a part of the property, All replacements and edditions shall also be
covered by this Seewrity Instrument, ALl of the forepoing is roferred 10 in this Security Instrument as the
“Property.” Borrower understands and agrees that MERS holds only legsl title to the interests granted by
Borrower in this Security Instrument, bwt, if necegsary to comply with law or cusiom, MERS (as nominee for
Lender and Lender's successors and assigns) hag the right; to exerclse any or all of those interests, including,
but not Himited to, the right to foreclose and sell the Property; end to take any ection required of Lender
including, but not Hmited 0, relsasing and canceling thiz Secarity Ingtrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the
right to grent amd convey the Property and that the Propexrty is unencumbered, excépt for encumbrances of
record, Bomower wurrants and will defend generally the title to the Property against all clalms and demands,

NEVADA--8ingle Family--Fannie Mae/Freddie Mac
UNIFORM INSTRUMENT (MERS) Form 3029 1/01

MERS Deaed of Trust-NV
1 008A-NV (08/08) Page 4 of 16

BANA/Nolan-01-000013




CASE #:¢: LARAS54562778322 DOC It F:¢ OO0 12010
subject to any encumbrances of racdrd,

THIS SECURITY INSTRUMENT combines uniform covenants for national uge and nonamiform
covenants with limited variations by Jurisdiction to constitute a uniform security Instrument covering real

property,

UNIFORM COVEBINANTS, Borrower and Lendexr covenant and agree as follows:

1. Payment of Principal, }'nterenrt, Escrow Ttems, Prepayment Charges, aud Late Charges,
Borrower shall pay when due the principal of, end Interest on, (he debt evidenced by the Note and any
prepayment charges and. lats charges due under the Note, Borrower shall also pay fimds for Bsorow Items
pursuant to Section 3, Payments due under the Note and this Security Instrument shell be made in U.S, currenoy,
However, if any check or other ingtroment réceived by Lender as payment under the Note or this Seoutity
Instrument is returaed to Lender unpaid, Lendar may require that any or all subssquent payments due under the
Note and this Security Instruraent be ‘made in one or more of the following forms, as selected by Lender:
(a) oush; (b) monoy arder; () certified check, bank chedk, treasurex’s check or cashier's check, provided any such
check iy drawn upon an insttution whose deposits are insured by a federal agency, instrumentality, or entily;
ot (d) Bleotronic Funds Transfer,

Payments are deemed receivod by Lender when received at the Jocation designated in the Note or at such
other Jocation ag may Be designated by Lender in accordance with the notee provisions in Section 15, Lender
mAaY return any payment or partal payment if the payment oy partis]l payments are ingufficient 10 bring the Loan
current, Lender may accept any payment or partial payment insufficient to bring the Loan current, without
waiver of any rights hereunder or prejudice o its rights 1o refuse such payment or partial payrments in the future,
but Lender 16 not obligated to apply such payments at the thne such payments arg accepted, I each Perdodic
Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied fimnds,
Lender may hold such wnapplied fonds until Borrower makes payment to bring the Loan current, If Borrower
does not 4o so within o reasoneble period of fime, Lender shall either apply such funds or return them to
Borrower. If not applied eatlier, such funds will bo applied to the ovtstanding principal balance under the Nots
jmmediately prior to foreclosure. No offsst or claim which Borrower might have now or in the future againat
Lender ghall relieve Borrower from roeking payments dus under the Note md thiz Seenrity Instmmcnt or
performing the covenants and agresmeonts ssoured by this Security Instroient,

2. Application of Payments or Proceeds. Except ag otherwise described in this Section 2, a]l payments
accepted and applied by Lender shall be applied in the following ovder of prionity: (a) Interest due under the
Note; (b) priticipal due under the Note; (6) amountg due under Seotion 3. Such pasments shall be applied 10 ¢ach
Pe:iodm Paymient in the order in which it became due. Any remalning amounts shall be applicd first to late
charges, second to any other amous doe under this Seourity Instrurpent, snd then 10 reduce the principal
balance of the Note,

It Lender receives a payment from Borrower for a delingquent Periodio Payraent which ineludes a sufficient
amoumt {0 pay any late charge due, the payment may be applied to the delinguent payment and the late charge,
II' tnore than one Periodio Payment is outstanding, Lender may apply any payment received from Borrower to
the repayment of the Pariodic Payments if, and to the extent that, each payment can be paid in full. To the éxtent
that any excess exists after the payment is applied o the full payment of one or moere Perindic Payments,
such excess may be applied to any Ilate charges due, Voluntary prepayments shall be applied frst to any
prepayment charges and then as described In the Note,

Any applcation of payments, insurance proceeds, or Miscellaneous Proceeds to principal due umder the
Note shall not extend or posipone the dus date, or change the amount, of the Periodio Payments.

3.  Funds for Bscrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under
the: Nots, wmtil the Note is pald in full, a sum (the "Funds™) 1o provide for payment of amounts due for; (a) taxes
and assessroents and other items which can attain priority over this Security Insgument as a lien or encombrance
on the Property; (b) leaschold payrments or ground renits on the Property, if any; (¢) promiums for any and all
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insurance required by Lender under Sectlon 5; and (d) Mortgage Instrance premiurms, i any, or ady surms -
payable by Borrower to Lender in leu of the payment of Mortgege Insurancs premiums in accordance with the
provigions of Section 10, These ifems ave called “Bscrow Items,” At origination or at any time during the term
of the Loan, Lender may require that Community Association Duss, Fees, and Assessments, if any, be escrowed
by Borrower, and such dues, fess and assessments shall be an Escrow Item, Borrower shall promptly furnish 10
Londer all noticss of amounts (0 be paid undor this Section, Borrower shall pay Lendor the Fonds for Bscrow
Itemns umless Lender waives Borrower's obligation. to pay the Funds for any or all Bscrow Ifems, Lender may
walve Borrower's obligation to pay to Lender Funds for any or all Eserow Herns at any time, Any such walver
may only be in writing. In the event of such waiver, Borrower shall pay directly, when and where paysble, the
amoumts due for any Bscrow Itemns for which payment of Funds has béen walved by Lender and, if Lender
requires, shall furnish to Lender receipts evidencing such payment within such time petiod &s Lender may
require, Borrower's obligation to make such payraents and (o provide receipts shall for all purposes be desmed
to bs a covenant and agreement containgd in thig Security Instrument, as the phrase "covenant and agreement” ig
used in Section 9, If Borrower is obligated to pay Escrow Items divectly, pursuant to r waiver, and Borrower
fails to pay the amount due for an Bscrow Item, Lander may exercise its rights under Section 9 and pay such
amount and Borrower shall then be obligated under Section. 9 to repay to Lander any such amount. Lender may
revoke the walver as to any or sll Esorow lems at any time by a notice given in acvordance with Section 15 and,
upon such m;matibn. Borrower shall pay to Lender all Fumds, and in such amounts, that aré then required vnder
this Section 3. o

Lender may, at any e, collect and hold Funds in an smount (a) sufficient 1o permit Lender to apply the
Punds at the time specified under RESPA, and (b) not to exceed the maximnm amount a Iendar can require under
RESPA, Lender shall sstimate the amount of Funds due on. the basis of current data and reasonable estimates of
expenditures of future Escrow ltems or otherwise in accordance with Applicable Law, |

The Funds shall be held in an institution whose deposits are insursd by a faderal agency, instrumentality, i
or entity (Incloding Lender, if Lender iy an institution whoss deposits are 80 insured) or in any Federal Home Loan
Bank, Lender shal) apply the Funds to pay the Bscrow Items no latey than the tirng specified uvnder RESPA, Lender |
shadl not charge Borrower for holding and applying the Funds, annually analyzing ths escrow aceount, or vorifying
the BEscrow Items, unless Lender pays Bormower inierest on the Fonds snd Appliceble Liaw parmits Lender 10 make
gnoh a cherge, Unless an agreement is made in writing or Applicable Law requires interest to be paid on the Funds,
Lender shall not be required to pay Borower any inlarest or eammings on ths Funds, Bomower and Lender can
agree in writlg, however, that interest shall be paid on the Funds, Lender shall give to Barmower, without chorge,
an annual accounting of the Funds s required by RESPA, |

If there is a surplua of Funds held. it eacrow, as defined under RESPA, Londzr §hall account 10 Borrower
for the excess funds in nccordance with RESPA,. If there is a shortags of Funds held In escrow, as defined under
RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay (0 Lender the amount
necessary to make up the shortage in accordance with RESPA, but in no more than 12 monthly payments.
If there is & deficltency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower as
required by RESPA, and Borrower shall pay to Lender the amount ngeessary to make up the deficiency i
accordance with RESPA, but in 1o more than 12 monthly payments,

Upon payment in full of all soms secured by this Security Tnstrument, Lender shall provaptly tefond to
Borrower any Funds held by Lender.,

4, Charges; Liens. Bomower shall pay all inxes, assessments, charges, fines, and impositions
attribmtable. to the Property which can atisin priorty over thig Sseurity Instroment, leasehold paymsnts or ground
rents on the Property, if any, and Community Asgociation Dues, Fees, and Asgessments, if any. To the extent
that these itams are Escrow Iterus, Borrower shall pay them in the manner provided in Seotion 3,

Bomower shall promptly discharge any Hen which has pricrity over this Security Insteument unlesy
Borrower: (n) agrees in writing to the payment of the obligation yecured by the Lien in a manner acceptable to
Lender, but only so Jong as Bomower it pexforming such agresment; (b} contests the llen in good faith by,
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or defends against enforcement of the lien in, legal proceedings which in Lendar's opiniem opertte to prevent the
enforcement of the Lien while those proveedings are pending, but only wng] such proceedings are concloded;
or (¢) securos from the holder of the lien an agreement satisfactory to Lender subordinating the lien t¢ thig
Secwrity Tnstrumeni, If Leénder detsrmines that any part of the Property 18 subject to a len which can atiain
priority over thig Security Instrument, Lender may give Borrower a notice identifying the Hen, Within 10 duys
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions set
forth above in thig Section 4,

Lender may require Borrower to pay & one<time charge for a4 real estafz tax veri t‘icadon and/or reporting
aervice used by Londer in connaction with this Loean,

5. Property Insursnce. Borrower shall keep the improvemernts now existing or hereafter evected on the
Property insured agninst loss by fire, hazards Included within the 1erm "extended coverage,” and any other
hazards including, but not IHimited to, earthquales and floods, for which Lender requizes insurance,
This josurance shall be toaintained in the amounts (including deductible levels) and for the periods that Lender
requires, What Lender requires pursuant to the preceding sentences can change during the tenm of the Loan, |
The insurgnce earrier providing the imsurance shall be chosen by Borrower subject 1o Lender's right to
disapprove Borrower’s choite, which right shall not b exaroised nrreasonably, Lender may require Botrower to
puy, in connectlon with tis Loan, ¢ither: () a one«time charge for flood zone determination, cedification and
tracking services; or (b) a one-titne charge for fiood zone detarmination and certification services and subsequent
charges each time remappings or similar changes occur which reasonably might affect such dotexmtnation or
cerificarion. Borrower shall also be responsible for the payment of any fees imposed by the Federal Bmergency
Management Agency in connection with the review of any flood =ome determination regulting from an objection
by Borrower,

If Boarrower fails to matntain any of the covernges deactibed above, Lender may obtain insurameée coverage,
at Lendar's option and Borrower's expense, Lender is under no obligation to purchase any particular type or
amount of coverage, Therefors, such coverage shall cover Lendey, but moight or might not protect Bomower,
Borrowert's eqoity in the Property, or the contents of the Property, against any risk, hazard or linbility and might
provide greater or lesser cdverage than was previously in effect. Bortower acknowledges that the cost of the
insurance coverage st obtained might significently exceed the cost of insurance that Bormwwer could have
obtained. Any amounts disbursed by Lemder under this Section § shall become additional debt of Borrower
secured by this Security Instrument, These amounts shall bear inlerest at the Note rate from the date of
disbursement and ghall be payable, wirh such Tnterest, upon notice from Lendar to Borrower requesting payment,

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such policies, shall include a standard mortgage clanse, and shall name Lender as mortgages and/or
as an additional Toss payes, Lender shall have the xight to hold the policies and renewal certificates, Tf Lender
requires, Borrower shall proropily give to Leader all teceipts of paid preminms and rencwal notices. If Borrower
obtains eny form of insurance coverage, not otherwise required by Lender, for damage to, or destruction of,
the Property, such policy ghall includs a standand mortgage clauge and ghall name Lender ag martgagee and/or as
an additional Jogs payee.

In the event of loss, Borrower shall give prompt notice to the insuranco carrfer and Lender. Lender may
make proof of loss If not made promptly by Borrower, Unless Lender and Borrower otherwise agree in wriling,
any ingurance proceeds, whether or not the wnderdying insurance was required by Lendar, shell bo applied to
regtoration or repair of the Property, if the restoration or repuir is cconomically feasible and Lender's security is
not lessened. During such repair and restavation period, Lender ghall have the right {0 hold such insurance
proceeds until Lender has had an opportunity to inspect such Property to ensure the work has been completed o
Lender’s satisfaction, provided that such inspection shall be undertaken promptly, Lender may disburge procesdn
for the repairs and restoration in a single payment or in & series ol progress payments as the work s completed,
TUnless an apreement is made in writing or Applicable Law requires interest t beé pald on such ingurance
proceeds, Lender shall not be required 10 pay Bortower any interest or earnings on such proceeds, Fees for
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public adjusters, or other third parties, retained by Banower shall not be paid out of the insurance proceeds and 2
shall be the solo obligation of Bomower. If the restoration or repdir it not economically faasible or Lender's |
security wowld be lessened, the insurance proceeds sball be applied to the sums secured by this Security
Ingtroment, whether or not then due, with the excess, if any, paid to Borrower, Sudh insurance prooceds shall be
applied in the order provided for in Section 2.

. I Borrower abandons the Property, Lender may file, negotate and scttle any avallable insurance claim and.
yelated matiers, IT Borrower does not respond within 30 days to a notice from Lender that the insuranoe cargies
has offered. (o seitle a claim, then Lender may negotiate and settle the eleim, The 30-day period will begin when
the notice is given, In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower
hereby assigns to Lender (a) Borrower's rights to any insurancs praoesds in an smount not to exesed the amtounts
unpaid under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to
any refund of anearned premiums paid by Borrower) wnder all ingurance policies covering the Property, insofar
as such, rights are applicabls to the coverage of the Property. Lendermay usé the insurdnes proceeds eithar to
repair or restore the Property or to pay mmounts unpald under the Note or this Security Instrument, whether or
not then due,

6. ‘Occupancy. Borrower shall oconpy, establish, and use the Property 48 Borrower's principal residence
within 60 days after the execution of this Security Instrument and shall continue to ccoupy the Property as
Borrower's pringipal residence for at Isast one year after the date of occupancy, uniless Lender otherwise agrees
in writing, which consent. shall noy be unreasonably withheld, or unless extenuating circumstances exist whick
are beyond Borrower's sonirol,

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impeir the Property, allow the Property t0 deteriorate ar corrnit wagte on the Property,
Whether or not Borrower is realding in the Propatty, Borrower shall maintain the Property in order to provent the
Property from deteriorating or decreasing in value due to ifs condition, Unless it is determined pursuant o
Section 5 that repair or restoration 1s not econoraically feasible, Borrower shall prompily repair the Property if
damaged to avoid further deterioration or darmage, If insuranes or condenmation procesds are paid in connection
with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring.the
Properly only if Lender has released proceeds for such purposes, Lender may disburss proceedy for the repairg
and restoration in a single poymant or in a saries of progress paymeénts &b the work is conaplated, If the insuranco
or condemnation procesds are not sufficient fo repair or restore the Property, Bomrower is not relisved of
Bormrower's obligation for the completion of such repair or restordtion,

Lender or its agent may make reasonable entrics upon and inspeotions of the Property, If it has redsonable
cause, Lender may inspect the interior of. the improvements on the Property. Lender shall give Borrgwer notice
at the time of or prior 1o such an interior inspection specifying such reasonable cauge,

8, Borrower's Loan Application. Borrower shail be in defaudt if; during the Loun application ptocess,
Bormwer or uny persons or cntities acting at the direction of Borrower ar with Borrower's knowledge or consent
gave materially false, misleading, or inaccurate information or staternents to Lender (or failed 10 provide Lender
with material infarmation) in cohnection with the Loan, Material representations inoluds, buc ars not limited 10,
representations concerning Borrower's occupancy of the Property as Barrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument,
If {a) Borrower faila 10 porform the covenants and agreernents contained in this Security Insirument, {b) therois a
legal proceeding that roight significantly affect Lender's intersst in the Property and/cr rights under this Security
Instrument (such as @ procesding in bankrupicy, probate, for condemnation or forfelturs, for enforcement of a :
lisn svhich may altain priority over this Security Insttument or to enforce Taws or regulations), or (¢) Borrowar ;
has abandoned the Property, then Lander may do and pay for whatever is reasonable or approprate to protect
Lender's Interest In the Property and rights vnder this Seourity Instrwnent, including protecting and/or assessing
the value of the Property, and securing and/or repaiting the Property. Lendar's aotlons ¢an include, but are not,
limited to: (a) paying any sums secured by a lien which has priority over this Security Instcument; (b) appeating
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in court; and {¢) paying reasonable attorneys’ faes to protect its- interest in the Property and/or vights under this
Seourity Instrupent, Including its secured pogition in a bankruptey proceeding, Seouring the Property includss, .
but 15 not limited (o, entering the Property to make repairs, change locks, replace or board up doors and !
windows, drain water from pipes, eliminnte bullding or other code violations or dangarous conditdons, and have
utilities turned on or off, Although Lender may take dotion yunder this Seotion 9, Lender does not have to do so |
and is not under any duty or obligation to do so. It is agreed that Lender incurs no liabifity for not tuking any or |
all actions anthorized under fhis Section 9, |

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured |
by this Sticurity Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and |
shall be payable, with such interest, upon notics from Lender to Borrowar requesting payment, )

If this Sequrity Instrument is on & leasehold, Borrower shall comply with all the provisiony of the leage,
If Borrower acquires fee title to the Property, the lensehold and the fes title shall not merge unless Lender agrees
to the mergar in writing,

10. Mortgage Fnsurance, H Lender required Mortgage Insurance as & condition of making the Loan,
Borrower shall pay the premivrng required 0 maintain the Mortgage Insurance in effect, If, for any resson,
the Morigage Insurance coverage required by Lender ceases 10 be available from the mortgage insurer that
previously provided such insurance and Borrower was required (o make separately designated payments toward
the premiums for Mortgage Insurance, Bomower shall pay the preminmg required to obtaln coverage
substantially equivelent to the Mortgage Insurance proviously in effect, at a cost substantially equivalens to the
cost to Borrower of the Mortgegs Insurance previously in effect, from an alternate mortgage insurer selected by
Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower ghall continue 10 pay
to Lender the amount of the saparately designated paymenty that were due when the insuranes covernge ceasad
o be in offect, Londer will accept, use and reinin these payraents a8 a non-refundable Joss reserve in lieu of
Mortgage Insurance, Such loss reserve shall be non-refundable, notwithstanding the fact that the Loan is
ultimately paid in full, and Lender shall not be required to pay Borrower any intersst or eammings on such loss
reserve. Lender oan no longer require loss reserve payments if Martgags Insurance coverage (in the amownt and
for the period that Lender requires) provided by an insurer selected by Lender again becomes available,
is obteined, end Lender requires separately degignated payments toward the premiums for Morigage Insurance,
If Lender required Mortgage Insurance as & condition of maldng the Toan and Borrower was required to roake
separetely designated payments toward the premioms for Mortgage Insurance, Borrower shall pay the prerminms
requirsd (o raintain Mortgage Insurance in effect, or 10 provide a non-refundable losg regerve, until Lendey's
requireneént for Mortgage Insuranoe ends In aocordance with any written agreement between Bomower and
Lender providing for such termination or until termination iz required by Applicable Law, Nothing in this
Section 10 affects Bomower's obligation to pay interest at the tate provided in the Note.

Mortgage Inswance remburses Lender (or any entity that purchases the Nots) for certatn Josser dt may
incur If Borrower does not repay the Losn as agreed, Borrower is not. a party to the Mortgage Insuranpe,

Mortgage insurers ovalugts thelr total risk on all such insurance in foree frorn tirne to tirge, and may enter i
into agresrnents with other parties that share or modify their rigk, or reduce losses. Thess agreements are on 3

et aemnsne w3GOMOS, AN, conditions. that, are, satisfagtory. fo the. nartgage. inawrar,and. the other. party, (O, partes) 10 thess . .o e o
agreoments, These agreements may requirs the mortgage insurer (0 make payments using any source of funds
that the mortgage insnrer may have available (which may include funds obtalned from Mortgage Insurance
premivme),
 As aresult of these agreersents, Lender, any purchaser of the Nole, another insurer, any réinsarer, any other :
ontity, or any affiliate of any of the forepoing, may receive (directly or indirectly) amounts that derive from !
{or migiht be characterized as} a portion of Borrower's payments for Mortgage Tngurance, in exchange for sharing
or modifying the morigage insurer's xisk, or reducing loyses. U such agreement provides that an affiliate of
Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to the insurer, the ;
arrangement is often termed "captive reinsurance,” Further; :
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(a) .Any such agreements will not affect the amounts that Borrower has agreed fo pay for Morigage
Insurance, or any other tormg of the Loan, Such agreements will not Increase the nmount Borrower will
owe for Morfgage Insurance, and they will nof entitle Borrower to any refand,

{b) .Any such agreements will not affect the righit¥ Borrower hay - if any - with respect to the
Mortgage Insurance nnder the Homeowners Protection Aet of 1998 or any other law, These rights may
fnclude the right to receive ceriain disclosures, to reguest and obtain cancellation of the Mortpage
TInmurance, in have the Mortgage Insurance terminated awtontatically, and/or to rocelve a refund of any
Mortgage Insnrance premiums that were unearned at the time of suck cancellation or termination,

11, Assignment of Miscellaneons Proceeds; Forfeiture. All Miscellaneous Progoeeds are hereby
assigned to and fhall be paid to Lender. ,

If the Property ls damaged, such Miscellanecus Proceeds shall be applied (o restoration or repair of the 3
Property, if the restoration or repair 1 cconomically feasible and Lender's security is not lessened, During such ‘
repair and restoration perjod, Lendar shall have the right to hold sueh Miscelaneouvs Proceeds undl Lender hag
had an opportunity to nspect such Property to ensure the work has been oompleted to Lender's satisfaction,
provided that such inspection shall be undertalen promptly. Lender may pay for the repairs and restoration in & P
single disbursement or in & series of progress payments as the work i completed, Unless an agreement is made :
In writing or Applicable Law requires interest to be paid on such Migc¢ellaneous Prooceeds, Lender ghall not be ‘
required to pay Borrower any lnterest or earnings on such Misoellaneous Frocesds. If the resioration or repair is
not economionlly feasible or Lander's seourity would be Tessened, the Miscelaneons Proceeds shall bs applied to
the sums secured by this Security Instrmdent, whether or not thorr due, ‘with the excess, if any, paid to Borrower,
Such Miscellancous Prooceds shall be applied in the order provided for in Seotion 2,

In the event of a total taking, destruction, Or 1095 in value of the Property, the Miscellaneous Pro¢eeds ghall
be applied to the sums secured by this Security Instrument, whether or not fhen due, with the éxcsss, if any,
puid 1o Borrower, .

In the event of a partial taking, degtruotion, or Jogs in value of the Property in which the fair maarket valve of
the Property immediataly before the partial taking, destruction, or loss in value is equal to or greater than the
aonount of the sums secured by this Securify Instroment immediately before the parilal tking, destruction, ;
ot logs in value, wnless Borrower and Lender otherwise agree in wiiting, the sums securgd by this Security g
Instrurnent ghall be reduced by the: amount of the Miscellaneous Proceeds muitiplied by the following fraction:
(a) the total amommt of the sums ssoured immediately before the pertial taking, destruction, or loss in value %
divided by (b) tha fair market value of the Property immediately before the partial waking, destruction, or loss in ‘
value, Any batance shall be paid to Borrower,

In the evant of & partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediaely before the partial taking, destruction, or Iogs In value ig less than the amount of the
sums gecured immediately before the partial taking, destruction, or loss in value, unless Borrowar and Lender
otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums seoured by this Security
Ingtrument whether or not the sums are then due,

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party
(as defined in the next semience) offers to make an award to geitle a claim for damages, Borrowsr falls to respond
to Lender within 30 days afler the date the notice i3 given, Lender is authorlzed o collect and apply the
Miscellansous Proceeds sither to restoration of rapair of the: Property or to the sums securcd by this Security
Instrument, whether or not then due, "Opposing Party™ means the thind party that owés Borrower Miscellaneous
FProceeds or the party against whomm Borrower has a right of action in regard 10 Miscellansous Proceeds,

Barrower shall be in default if any action or proceeding, whoethat ¢ivil or eriminal, is begun that, in Lendet's
Judgment, could result in forfeiture of the Property or ofher material jmpairment of Lender's Interost in the
Property or rights under this Security Instument, Borrower can ¢ure sugh 8 default and, if acceleration has
accurred, reinstate as provided in Section 19, by ¢ausing the action or proceeding to be dismissed with a roling ‘
that, in. Lenders judgment, precludes forfeiture of the Property or other material impairment of Lender's interest

O S
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in the Property or rights under this Security Instrument. The procseds of any aweand. or claim for damages that
are attributable to the impairment of Lender's interest in the Property are hereby assigned and ghall be paid to
Lender,

Al Miscellaneons Proceeds that aré not applisd to testoration or repair of the Property shall be appHed in
the order provided for in Section 2. :

12, ‘Borrowoer Not Released; Forbearance By Lender Not a ‘Walver, Extonsion of the trme for
payment or modificaton of amortization of the sums secured by thiy Security Instrimaent granted by Lendar (o
Borrower or any Successor In Interest of Borrower shall not operate to release the liability of Borrower or any
Successors in Intereat of Bomower, Lender shall not be required to commence proceedings against any
Sucoeynor in Interest of Borrower ar to rafuss to extend time for payment or otherwise modify amortization of
the suros secured by this Seourity Instrument by reason of any demand rmade by the original Borower or any
Sucoessors in Interess of Bomower, Any forbearance by Lender in exercising any right or remedy including,
without limitation, Londer's acceptance of payments from third persons, entities or Suctessors in Interest of
Borrower o in amounly Iess than the amount then due, shidl not be & waiver of or preclude the exerciss of any
right or rermedy, J

13, Joint und Several Linbillty; Co-signers; Successors and Asslgns Bound, Borrower govenan(y and
agrees that Borrower's cbligations and liability shall be joint and several, However, any Borrower who 0o-signs
this Security Instrument but doss not execute the Note (a "co-signer™): (2) i3 co-signing this Securlty Instrament
only to toortgage, grant and convey the co-signee’s interest in the Property under the terms of this Sesuarity
Instrurent; (b) is not personally obligaied to pay the sums seoured by this Security Instrument; and (6) agrees
that Lender and any other Borrowoer can agree t0 extend, modify, forbear or make any accormnmodations with
rogard to the terms of this Securty Instrurnent or the Nota without the co-gigner's congent.

Subject to the provisions of Section 18, any Successor in Interest of Bomower who assimnes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and beneflits under this Security Instrument. Borrower shall not be released from Borrower's obligations
and linbility under this Seourily Instrument nnless Lender agrees to such release in writing, The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20) amd benefit the successors
and asgigns of Lender,

14, Loan Charges, Londer may charge Borrower fees for services performed in commection with
Borrower's default, for the purpose of protecting Lender's interest int the Property and rights vnder this Security
Tnstrament, including, but not timited o, attorneys' fees, property inspeotion and valuatlon fees, In regard to auy
other fees, the absence of express authority in this Security Instrument to chargs a specific fes to Borrower shall
not be construed as a prohibition on the charging of such fee, Iender may not charge fees that are expressly
prohibited by (hig Security Instroment or by Applicable Law.

I the Tom i3 subject to a Jaw which sets maximum loan charges, and that law 15 finally interprated so that
the Interedt or olher Ioan charges collected or to be collected in connection with the Loan exceed the permitted
limits, then: (a) any such Joan charge shall be reduoed by the amount necessary to reduce the charge 1o the
peritted Limit; and (b) any sums already collected from Borrower which excseded parmittad limits will be
refunded to Borrower. Lender may choose to make this refond by reducing the principal owed under the Note or
by making a direct payment to Borrower, If a refund reducos pringipal, the reduetion will be weated as a partial
propayment without any propayment charge (whether or not a prepaymént ¢harge is provided for under the
Note), Borrowet's acceptance of any such refund mads by direct payment to Bomrower will constitute n waiver
of any right of action Borrower might have arlsing out of such overcharge,

15, Notives, All notices given by Borrower or Lender in connectivn with this Security Instrurnent winst /
be in writing, Any notice 10 Borrower in connection with this Security Instrament shall be desmed to have been.
given 10 Boryower when mailed by first ¢lass rmall or when actually delivered to Borrower's notice address if sent
by other means, Notice 10 any ons Borrower shall constitute notice to all Borrowers unless Applicable Law
expressly requires otherwise, The notice address shall be the Property Address unless Borrower has designated a
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substitute notice address by notice 10 Lender, Borrower shall promptly notify Lendor of Borrower's ¢hange of i
nddress. If Lender specifics a prodedure for reporting Barrower's change of address, then Borrower shall only
report 4 change of address through that specified procedurs, There may be only one designated notics addeoss
under this Security Tnstrument at any one dme. Any notice to Lender ghall be given by delivering it or by
mailing it by first class mall to Lender’s address stated herein vniless Lender hag designated another addeess by
niotite to Borrower., Any notice in connectlon with this Security Instrurnent shall not be deemad to have been
given to Lender until actually received by Lender, Tf any notice required. by this Security Instmment is also
required under Applicable Law, the Applicable Law requirement will satisfy the coregpending requirement
under this Seourity Instrument,

16, Goyerning Law; Severability; Rules of Constenction. This Security Instrument shall be governed
by federnl law and the Iaw of the jurisdiction in which the Property is locied. A1l righis and cbligations
" contained in this Security Instrument are subject to any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicilly allow the parties to agroe by confract ar it might be silent, but such
silence shall not be ¢construed as a prohibition against agreement by contract. In the event that any provision or
clause of this Security Instramuent or the Note conflicts with Applicable Law, such confliot shall not affect other
pravisions of this Security Instrument or the Note whioh can be given sffect without the conflicting provision,

Ag used in this Security Instrpment; (2) words of the masculine gender shall mean and Inglude
corresponding neutsr words or words of the fominine gander; (b) words in the singular shall mesn and inchide
the plura) and vica versa; and (c) the word “may” gives gole discretion without any obligation wo take any action, i

17, Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instroment, ;

18, 'Tramsfor of the Properly or a Beneficinl Interest in Borrower. As used in thin Section 18, :
“Intercst in fthe Properly” means any legal or beneficial interest in the Proparty, including, but not limited to,
those beneficial interasts transferred in a bond for deed, contraot for deed, installment sales contract or eserow
agreement, the intent of which is the tranafer of title by Borrower at a future date to & purchaser.

If all or any part of the Properly or any Interest in the Property is sold or transferred (or iff Borrower is not a
natural person and a beneficial interest in Bc:rrowar is £01d or transferred) without Lender’s prior written congent,
Lender may raquire immedipte payment m full of 4ll sums secured by this Seourity Instrument. However,
this option shall not be exexcised by Lender if such exercise is prohibited by Appiicable Law,

If Lender exércises this oplion, Lender shall give Borrower notice of acceleration. The notice ghall provide
o period of not Jess then 30 days from the date the notice is given in acoordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument, If Borrawer fails to pay these sums prior to the
explration of this period, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower,

19. PBorrower's Right fo Reinstate After Accoleraton, If Borrower meofs cartain tmﬂdi1‘.’t¢:r£134 Borrowar
shall hiave the right 10 have enforcement of this Security Instrumont discontinaed at any thme prior to the carliest
of: (m) five days before sale of the Properly pursuant to any power of sale contained in this Security Instmument;
(b) such other perlod as Applicable Law might specify for the termination of Borrower's vight to reingtate;
or (¢) eniry of a4 judgment enforcing this Security Ingtrument. Those conditlons are that Borrower: (&) pays
Lender all sums which then would be due wnder this Security Instrument and the Note a8 if no aceeleration had
occurred; (b) curss any default of any other covenants or agreements; (6) pays all expenses inourred In enforoing
this Seourity Instroment, including, but not Hmited to, reasonable attorneys' fees, properiy nspection and
valuation fess, and other fess incurred for the purpose of protecting Lender's interest in the Property and rights
under this Security Instrument; snd (4) takes suchk aolion as Lender may reasonably require to assure that
Lender's mterest in the Property and rights under this Security Instriment, and Borrower's obligation to pay the
sumg socured by this Security Insrument, shall continve unohangsd. Lender may require that Borrower pay
such rainstatement guims and expenses in one or mors of the following forms, 4s selacted by Lender: (8) cash;
(b) money order; (©) cextified check, bank checl, treasurer's check or cashier's check, provided any such choek is
drawn upon an institution whose deposits are insured by a federal agency, instrumentality or enfity; :

A L
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or (@) Electronic Punds Transfer, Upon reinstatertiont by Borrower, this Secwrity Instrument and obligations
secured hersby shall remain fully effeotive ag if no acceleration had occurred. However, thig right to reinsiate
shall not apply in the cage-of asceleration under Ssotion 18.

20, Bale of Note; Change of Loan Servicer} Nofice of Grievance. The Nate or a partial interest in the
Note (together with this Security Instroment) can be sold one or more tmes without prior notice to Borrower.
A sale might regull in 2 changs in the entity (known 65 the "Loan Servioer™) that cellecis Periodic Payments due
under the Note and this Security Instrument and parforms other martgage loan servicing obligatons under the
Note, thig Security Ingtrument, and Applicable Law, There also might be one or more changes of the Loan
Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written
notice of the c¢hange which will state the name and addrass of the new Loan Servicer, the address to which
payments should be mads and any other information RESPA requires in connection with a notice of transfer of
servioimg, If the Note is sold and thereafier the Loan is serviced by e Loan Servicer other than the purchaser of
the Nols, the morfgage loan servicing obligations to Borrower will remain with the Loan Secvicer or be
transferred 10 a swecessor Loan Servicer and are not assurned by the Note purchaser uniess otherwiso provided
by the Note purchaser,

Neither Borrower nor Lendar may commence, join, or be joined 1o any judicial action (as sither an
individual Hudgant or the moember of a class) that arises from the oilher parly's actions pursuant (o this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of, this
Security Instrument, tmtl such Borrower or Lender has nonified the other party (with such notice given in
compliance with the requirements of Section 135) of such nlleged breach and afforded the uther puarty hereto a
reasonable period after the giving of such notios to take corrective acton. If Applicable Law provides a time
perind which must elapse before certain action can be taken, that lime period will be deemed 1o be reasonable for
purposes of this paragraph, The notice of acceleration and opporiunity to cure given to Borrowsr pursuant 10
Seoation 22 ond the notice of acceleration given to Borrower pursuant to Section 18 shall be deerned to satisfy the
notics and opporimity to take corrective action provigions of this Section 20.

21, Howzardous Substances, As used in this Secdon 21: (&) "Hazardous Suvbstances" are hose
subsgtances defined ns toxio or hazardous subatpnces, pollutants, or wastes by Environmeontal Law and the
following substances: gasolime, kerosens, ofthar flammable or toxic petroleum produots, foxic pesticides aml
herbicides, volatile solvents, materialy containing asbestos or formaldehyde, and rmadioactive materials;
(b) "Environmentad Law" means federal laws and laws of the jurisdiotion where the Property is located that
relate to health, safety or environmental protection; (o) *Bavironmental Cleannp” inoludés any response action,
reroedisl agtion, or removal action, ay defined in Environmental Law; and (@) an "Environmental Condition”
means & condition that can causs, contiibuts 10, or otherwise trigger an Environmental Cleanup,

Borrower shall not cause or parmit the presence, use, disposal, storege, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall notr do, nor
allow anyone elss to do, anything affecting the Property (2) that is in violation of any Environmental Law,
{b) which creates an Environmental Condition, ar (¢) which, dus to the presence, use, or release of a Hazaxdous
Substunce, creates & condition that adversely affects the value of the Property. The preceding two sentencey
shall not apply 1o the prasence, use, or slorage on the Property of smell guantities of Hazardous Substances that
ars generally recognizad 0 be appropriate 10 normal residential uges and to maintenance of the Prapersty
{inchuding, but not limited to, hezardous substances in consumer products), :

Borrower shall promptly give Lender written notice of (a) any investgation, ¢laim, demand, Inwsuit or
other action by any govermmoental or regulatory ageacy O private patty involving the Property and any
Hazardous Substance or Buvironment! Law of which Bomower has actual knowledge, (b) any Environmen(al
Condition, including tut not limited to, any spilling, leaking, discharge, release or throat of release of any
Hazardous Substance, and {0) any condition caused by the presence, usa or releass of a Hazardouws Substance
which advergely affeots the value of the Property, If Borrower leams, or is notified by any governmental or
regulatory suthority, or any private party, that auy removal or other remediation of any Hazardous Substance
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affecting the Property is necessary, Borrowser shall promptly take all necessary remedial aetions in accordanes
with Environmental Law, Nothing herein shall ereate any obligation on Lendear for an Environmental Cleanup,

NON-UNIFORM COVENANTS, Borrower and Lender furither covenant and agree as follows:

22. Accoleration; Remedies, Lender shill give notice to Borrower prior to acceleration following
Borrower's breacht of amy covemant or agreement inm fhis Scceurity Yostrament (but not prior to
acceleration under Seciion I8 mmless Applicable Law provides otherwise), The notice shall specify: (a) the
dofanlt; {b) the action required to cure the default; (c) 4 date, not loss than 30 days from the date the
potice is given to Borrower, by which the default must be cured; and {d) that fallure to cure the default on
or before the date gpecificd in the notlce may result In acceleration of the sums secured by this Security
Instrunment and sile of the Property, The notice shall further inform Borrower of the right to reinstate
after acceleration and the xight to bring a conrt actlon to assert the non-exisience of a default or any other
defense of Borrower to aceeleration and sale. If the default is mot cured on or before the date specified n
the notice, Lender at its option, and withowt further demand, may invoke the power of sale, including the
right to accelerate full payment of the Note, and any other remedies permitied by Applicable Law.,
Lenxder shall be entitled to collect all expenses incurred In pursulng the remedles provided In this Section
22, Including, but not imited to, reasonablo attorneys’ foes and costs of title evidence.

If Lender Invokes the power of sale, Lender shall execute or cause Trustee to execute writhem notice
of the oecurrence of an event of default and of Lender's election to cause the Property to be sold, and shall
cause such notice to be recorded In each county in which any part of the Property is located, Lender shall
mall copies of the notlce ay prescribed by Applicable Law to Borrowoer and to the persons prescribed by
Appleable Law, Trustes shall give public notice of sale to the persons and v the manner preseribed by
Applicable Lirw. After the imo required by Applicable Law, Trustee, without demand on Borrower, shall
sell the Property at publlc anction to the highest hidder at the fime and place apd ander the teriss
deslpgnated in the notice of pale In one or more parcels and in any order Trustes determines, Trusteo may
postpone sale of all or any pareel of the Praperty by public announcement at the fime and place of any
previously scheduled sale, Lender or its deslgnee may purchase the Property af any sals, '

Trugteo shall dellver to the purchaser Trustee's deed conveylng the Property without sy covenant
or warranty, expressed or implisd. The recitals in the Trustee's deed shall be prima facle evidence of the
truth of the statemoents made fhereln, Trustee shall apply the proceeds of the sale in tha following oxrder:
(8) to alt expenses of the pale, including, but not limited to, reagonable Yrustes's und aitorneys' fees;
(b} to all sums secured by this Securlty Instrument; and (¢} ruy excess to the person or persons legally
entitled to it

23, Reconveyance, Upon payment of all sums gsecored by this Security Instrument, Lender shall request
Trustee 10 reoouvey (he Propérty and shall surrender this Security Instruvment and all notes evidencing debt
secured by this Security Instrimment to Trustes, Trustes shall reconvey the Property without warranty 1o the
person or persons Fegally entitled to it. Such person or persons shall pay any recordation costs, Lendar may
charge such person or persons a fee for reconveying the Property, but only if the fee ig paid to a third party (such
as the Trustes) for services rendered and the charging of the fee is pormitted under Applicable Law.

24, Subgtitute Trusice, Lender at ity option, may from fime i Hme remove Trustes and appoint a
guccessor trustee 1o any ‘Trustee appointed hersunder, Without conveyance of the Property, the succsssor trustee
shall succeed 6o 4l the titls, power and duties conferred upon Trustee herein and by Applicable Luw,
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25. Assumption Fee. If there is un assumption of {his loan, Lender may ¢harge an assumplion fee of

US.3 300,00

BY SIGNING BELOW, Borrower accepts and agress to the terms and covenants contained in this Security
Tnstrumesnt and In any Rider executed by Borrower and recorded with i,

D ),

DOMINLC . NOLAN Borrower

(Seal)
~Borrower

(Seal)
“Borrower

(Seal)
=Borrower
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STATE OF NEVADA
COUNTY OF Q|ork-

This instrument was acknowledged before me on AR O | Cl by
' Demnipees X ok

Kb
<

Mail Tax Statements To: ‘

TAX DEPARTMENT SV3—-24 TR
NOTARY PUBLIC

450 American Street STATE OF NEVADA

Appt. No, 8828151
Appt, Explres May 8, 2012

paihis i),

Simi Valley CA, 93065
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LEGAL DESCRIPTION EXHIBIT A

Parcel One(l): Lot Sixty-Threa(63) of Mandolin Fhase 3 at Mountains Bdge (A
Planned Unit Development and Common Interest Cowmunity) &s shown by may
thereof on £ile in Book 134 of Plats, Page 21, in the Office of the County .
Recorder of Clark County, Wevada. Parcel Two(2): Non-exclusive easements
For wyehicular and pedestrian traffic ss provided for and subiject to the
terms and conditions as set forth in that certain "Master Declaration of
Caovanants, Conditions and Restriotions and Reservation of easements for
Mountaing Edge, " Regorded april 14, 2003 in Bogk 20030414 as Document No.
2089, of Qfficial Rewnords, Parcel Three(3): Non-Exclusive easements £or
ingress, egress and wtility purposes as set forth in that certain
"peplarati.on of Covenants, Conditions and Restrietions for Mandoldn,™
Recorded July 6, 2006 in Book 20060706 as Dooument No, 2647, of Official
Records,

Lega! Description Exhibit A
1CA04-XX (08/08)(a/l) Page 1 of 1
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VA GUARANTEED LOAN AND ASSUMPTION

POLICY RIDER
LAP454562778322 45002~10-12984 QQ0; 12010
[Case #] (Escrow/Cloping #] {Doa ID #]

NOTICE: THIS LOAN IS NOT ASSUMABLE WITHOUT
THE APPROVAL OF THE DEPARTMENT OF VETERANS
AFFAIRS ORITS AUTHORIZED AGENT,

THIS VA GUARANTERED LOAN AND ASSUMPTION POLICY RIDER is made this WINTH

day of DECEMBER, 2010 , and is incorporated into and shall be deemed to amoend and supplemént the
Mortgage, Deed of Trust or Deed 1o Secure Debt (herein “Security Instrument") dated of even date herewith,
given by the undersigned (hereln "Borrower™) 1o gecurs Bomwers Note to ‘
XBA Mortgage, LLC

(herein "Lender™) and covering the Property described in the Security Tnstrument and located at
7510 PERLA DEL MAR AVE, LAS VEGAS, NV §3173-2500

[Property Address]

VA QUARANTEED LOAN COVENANT: In addition to the covonants and agreements made in the Security
Ingtrument, Borrower and Lender forther covenant and agres as follows:

If the indebtedness secnured hercby be guarantesd or insured under Title 38, United States Cods, such Title and
Regulations issued thereunder and in effect on the date hereof shall govemn the rights, dufies and Hnbilities of
Borrower and Lender. Any provisions of the Security Instrument or other instruments executed in ¢onnsction
with said indebtedness which are inconsistent with sald Title or Regulations, inoluding, but not limited to, the
provigion for payment of any sum in gomneacton with prepayrment of the secured indebtedness and the provision
that the Lender may accelemmte payment of the secured indebredness pursuant to Covenant 18 of the Security
Instrument, are hereby amended or negated (¢ the extent necessary 1o conform such insmxments 1o gaid Title or

Reguiations.,

VA Guaranteed Loan and Assumption Policy Rider
1539R-XX {G7/10)(cA) Page 1 of 3
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LATE CHARGE: At Lender's option, Borrower will pay & "late charge” not exceeding fovr per centum (4%) of
the overdue payment when paid mare than fifteen (15) days after the due date thereof 10 cover the extra expense
involved i handling delinqusnt payments, but such "late charge” shall not be payable out of the proceeds of any
sale made to saiisfy the indebtednens securad hereby, udess suoh proceeds are sufficient to discharge the entire
indebtedness and all proper costy and expenses pecured hereby,

TRANSFER OF THE PROPERTY: ‘Thi$ loan may bs declared immediately due and payable upon transfer of
the Property securing such loan to any transferee, unless the accepiability of the assumption of the loan is
established pursuant to Section 3714 of Chapter 37, Title 38, Uniled States Code, ‘ ]

An authorized ransfer ("assumption”) of the Property shall also be subject to additional covenants and ?

agresments ag gat forth below; j

(a) ASSUMPTION FONDING FEE: A fee cgual (o anea half of ons perdsent
{ 0.850 %) of the balance of this loun as of the date of wansfer of the Property shalf be payable at the
time of transfer to the loan holder ar its authorized agent, as trustes for the Department of Veterans Affairg,
If the assumer fails to pay this fee ot the tme of wansfer, the fee shall constitnte an additional debt to that
alveady secured by this Inairuroent, shall bear interest at the rate herein. provided, and, at the option of the
payee of the indebtedness hereby seoured or any trangferee thereof, shell be immediately dus and payable,
This fee is automaticelly waived if the agsumer 13 exempt under the prosvisions of 38 1.5.C, 3729 (¢).

) ASSUMPTION PROCESSING CHARGE: Upon application for approval to gllow assurption of this loan,
& processing fee may be charged by the.loan holder or its authorived agent for determining the
croditworthiness of the assumer and subsequently revising the holder’s ownerghip records when an
approved transfer i completed, The amount of this ¢harge shall not exoeed the maxhnum established by
the Department of Veterans Affairs for a loan (o which Section 3714 of Chapter 37, Titlé 38, United States
Code applies. .

(&) ASSUMPTION INDEMNITY LIABILITY: If this obligation is asaumed, then the asyumer hereby agrees
1o asyume all of the obligations of the veteran under the ferms of the instrumonts creating wnd sesuring the

VA Guaranteod Loan and Assumption Polloy Rider
1639R-XX (07/10) Page 2of 3
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loan, The assumer further agreos to indemnify the Department of Veterans Affairs to the extent of eny
claimn payment arising from the gueranty or insurance of the indebtedness creatad by this mstrument.

I WITNESS WHEREQF, Borrower() has executed thiz VA Guaranteed Loan and Assumption Poliey Rider,

~ BOTrower

« Borrower

~ Borcower

VA Guaranteed Loan and Agsumption Policy Rider

1639R-XX (07/10)

Page 3 of 3

- Bomower

BANA/Nolan-01-000029
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PLANNED UNIT DEVELOPMENT RIDER

LAP454562778322 45Q002-~-10-12984 0G0 L2010
[Case 4] [Bgcrow/Clesing #] {Doc XD )]
THIS PLANIED UNIT DEVELOPMENT RIDER. is made this NINTH day of

DECEMBER, 2010 , snd is incorporated into and shall be decmed to amend and supplement the
Mortgage, Doed of Trust, or Securdty Deed (the “Secodty Instrument”) of the same dawe, given by the
undessignad (the "Borrower”) 1o ecure Borrower's Note to

(the "Lender") of the same date and covering the Property desoribed in the Security Instroment and located at:
75L0 PERLA DEL MAR AVE
LAS VEQAS, NV 88179-2500
[Property Address]
The Property includes, but 1 not lirnited to, a parcel of Jand improved with a dwelling, together with other such
parcels and certain common drens and facilities, as desoribed in
THE COVENANTS, CONDITIONS, AND RESTRICTIONS FILED OF RECORD

THAT AFFECT THE PROPERTY

(the "Deolaration"). The Property is a part of a planned unit development known as
MANDOLIN

[Name of Planned Unit Development]
(the "PUD™), The Property also includes Borwower's interest in the homeowners assooiation or equivelent entity
owning or managing the common areas and facilities of the PUD (the "Owners Association™) and the vses,
benefits and proceeds of Borrower's: interest,

MULTISTATE PUD RIDER--Single Family--Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
' Form 3150 1/04

Planned Unit Development Rider
TO07R-XX (0B/08) (/M Pagejof 3
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PUD COVENANTS, In addition 10 the covenanty gnd egreements made in e Security Instrument,
Borrower and Lender further covenant and agree ag follown:

A. PUD Obligations, Borrower shall perform all of Borrower’s obligations under the PUD’s
Constituent Documents, The “Coastitvent Documents® wre the () Declavation; @) articles of
incorporation, trust instrument or any equivelent document which creatss the Owners Association; and-
(iif) any by~laws or other rules or regulations of the Owners Association.Borrower shall promptly pay,
when due, al) dues and assessmenis imposed pursnant to the Constitwent Docuinents,

B, Property Insurance, S0 long as the Owners Association maintaing, with & penerally
accepted insurance carrier, 8 “master” or "blanket" policy insuring the Froperty which is saﬁxf%ctozy o
Lender and which provides insurance coverage in the amounts (including deductible levels), for the
periods, and against Joss by fire, hazards included within the ferm "extended coverage,” and any other
hazards, including, but not limited to, carthquakes and floods, for which Lender requires insarance,
then: (1) Lender waives the provision in Section 3 for the Perlodic Payment to Lender of the yearly
premium installments for property insuranice on the Property; and {ii) Borrower's obligation under
Section 3 10 maintain property insurance coverage on the Property I8 deemed satisfied to the extent that
the requited coverage is provided by the Owners Asgociation policy.

‘What Lender requirss as a condition of this waiver can change during the termn of the loan,

Borrower shall give Lender prompt notice of any lapse in required property Ingurance coverage
provided by the master or Dlanket policy,

In the event of a disiribution of property insurance proceeds in lieu of réegtration or répair
following 2 Joss (o the Property, or to comumon areas and facilities of the PUL, any proceeds payable to
Borrower are herelyy assigned and shall be paid to Lender, Londer shall apply the proceeds to the sums
secured by the Security Instrument, whather or not then due, with the sxcess, if any, paid to Borrower,

C. Public Liabllity Insurance, Borrower shall take such actiong as may be reasonable to
ensure that the Owners Association maintaing & public lability insurance policy acceptable in form,
amount, and extent of ooverage 10 Lender,

D, Condemnation, The procceds of any eward or ¢laim for damages, direct or congsoquential,
payable 10 Borrower in connection with any condemnetion or pther taking of all or any part of the
Property or the somnaon aceas and facilities of the PUD, or for any conveyance in lieu of condemnation,
are hereby nssigned and shall be pald to Lendet. Such praceads shall be applied by Lender to the sums
gecured by the Seourity Instroment as provided in Secton 11,

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender amnd with
Lender's prior written oonsent, either pariition or subdivide the Froparty or consent to: (3) the
abandonment or texmination of the PUD, except for abandonnoent or termination required by law in the
cast of substentinl destruction by fire or other casualty or in the case of a taking by condemnation or
eminent domain; (i) any amendment to any provision of the "ConstGhent Documents™ i the provision
is for the express benefit of Lender; (i) termination of professional management and dassurnption of
self-management of the Owners Association; or (Iv) any action which would have the effest of
rendering the public liability insurance coverage maintained by the QOwners Association unaoceptable to

Lender,

MULTISTATE PUD RIDER--SIngle Family--Farinie Mag/Freddiz Masc UNIFORM INSTRUMENT
Form 3150 1/04

Pianned Unit Development Rider '

1007R-XX (05/08) Pags 2 of 8
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¥, Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender
may pay them. Any amounts disbursed by Lender under thig paragraph F shall become additional debt
of Borrower secured hy the Security Instrument. Unless Borrower and Lender agrae to other terms of
payment, these atmounts shall bear interest from the dare of disbursement at the Note rate and shall be
payable, with interest, opon natice from Lender to Borrower requesting payment,

BY SIGNING BELQW, Borrower accopts and agrees to the terms and covenanis comtained in this PUD Rider.

(Seal)
- Borrower

DOMINIC J,

(Seal)
« BOrrower

(Seal)
- Borrowsat

. {Stal)
- Borrower

MULTISTATE PUD RIDER--Single Family-Fannie Mae/Fraddie Mac UNIFORM INSTRUMENT
Form 3150 1/01

Planned Unit Development Rider
1007R-XX (05/08} Page 3of 3
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CASE it LAP4B4aBdRT7832% LOAN i
LEGAL DESCRIPTION EXHIBIT A

Parnal Oona{l}s Lot 8ixty-Thyrea(53) of Mendelin Phass 3 at Mountaine Zdge
{a Planned Unit Developmant and Common Interakt Community) ag shovn by may
thoraof on file In Book 134 of Plata, Page 31, in the Offioe pf the County
Recorder of Claxk County, Nevedm. Paroel Two{2)r Non-exdalugive aasaments
Fox vehionlaz apnd pedesrrien Cealffly sy provided For and subisdt to the
termy and conditione ap eet. forbh in that oerpatin *Mastex PDaclarakilion of
Covenante, Cenditions and Restrictions and Remaarvation of casements for
Heuntaing Tdpge, ' Regorded April 14, 2003 in Buek 20030414 as Dooument No,
2089, of Offivial Reqgords. Parvel Threel(3): Hon-BExclusive easemonts Lot
ingroes, sgress and utility purpcses as et forth in that certain
"Deplaration of Covenants, Conditlons and Restxdcbions oz Magdeldn,
Recorded July 6, 2006 ifH Book 20060706 ke DRoaumant Ne, 2647, of official
Reaards, :

Legal Description Exhfhit A
2C404X% (07/10) (d/i) Page 1 aof 4

gaoy
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EXHIBIT B




Tnst & 201201060000225
Fees: $16.00
W/C Fee: 0,00

. 0470672012 68:04:38 AM
Reoording Requested By: ; Recelpt ¥ 1028277
» Bank of Americn i ! qu“eg-[&r:
Prepared By: Aidw Duenas ' ! Y
8588-603-9011 i GORELO jS ‘
When recorded mail 1o “  Recorded By: M8H Pga: 2
CoreLogic ' MAY
450 E. Boundary St, ’ ' DEBB’E CDNWAY _
il |
DocIDR 122 10733
Tax ID: 176-34-114-031
Property Address:
7550 Perla Del Mar Ave
Las Vegay, NY 891792500
NVO-ADT Y66RT7097 1/3/2012 ~This space for Recorder's use
MIN 8 100133?40003?261329- MERS Phone #: B88.679-0377

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undorsigned holder of a Deed of Trost (herein “Assignor”) whose sddress is 1901 E
Yuorhees 8trect, Suite C, Danvilly, 11, 61834 docs hereby grant, soll, assign, transfor and convey unto BANK OF
AMERICA, N.A,, SUCCESSOR BY MERGER TO BAC HOME J.OANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS SERVICING, LP whose addrass s 451 71'H 8T.SW #8-133,
WASHINGTON DC 20310 all banefloial nterest under that certain Desd of Trust deseribed bcluw"together with
the note(s) and obligations therein described and the money due and 1o become due thereon with interest and all
rights ncorued or 10 acerug wnder sald Deed o £ Trust.

Orlginal Lender: KBA MORTGAGE, LLC

Mada By: DOMINIC J NOLAN, A SINGLE MAN

Trustee: NORTH AMERICAN TITLE COMPANY

Date of Deed of Trost: 12/9/2010 Orlginal Loan Amount: $164,032,00

Recorded in Clark Connty, NV on: 12/10/2010, book 20101210, page 0002325 and instrument number N/A

1 the undersigned hereby affirm that 1his docuntont submilted for recording doos not contaln the social security
number of any person or porsons.,

IN WITNESS WHEREOT, the undersigned hag coused this Assignment of Deed of Trust 1o be exdculed on
[ + .

MORTJAGE ELECTRONIC REGISTRATION
SYSTENIS.INC, )

T
e o _ '

1
x
.
'
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Stare of Californin
County of Yenturn

On JAN 03 2032 helore me, BMJ Gﬂ:ﬂﬁ _+ Notary Publiz, persanally eppeared
“Cynthia Saniod

, who proved to me on The basls of satisfactory evidence to bé thu person(g) whose namg(fyere subscribed to the
within instrument and acknowledeged 10 me that @’J exscuted the same in }ﬁw Hetwauthprized capacity
(3s), and that by b huir signaturo(eyon the nstroment the personiey, or the mhty upon. behall of which the
personfs#y ucted, execufed the instrument,

1 certify under PENALTY OF PERJURY under the laws of the Sintﬂ of Cnllfomiu that the foregoing
paragraph bs true and correct,

KITNESS my hand and official seal, g, BAnamA J. Glags
d L) Gommission # 1654188

Notary' Pubiie - Qalifornls £
Low Angsles County S

Notary Publics Babara L Gibhs  (Juriprersmd ires Sep 9, 2013

My Commission Bxpires: _____Saptarnbar 8, 2013

TociD# 12223523334310733
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EXHIBIT C




{net#; 201201040001123

Foes; $17.00

N/C Fee: $0.00

04704£2042 09:18:22 Al

Receipt #: 1026708

Requeston

NORTH AMERICAN TITLE GOMPAN
Recorded By: 801 Pga: 1
DEBBIE CONWAY

CLARK COUNTY RECCRDER

Accommodation

APN # 176-34-114-031
# N69603

NOTICE OF DELINQUENT ASSESSMENT LIEN

In apcordance with Nevada Revised Statutes and the Assoclation’s daclazation of Covenants Conditions and
Regtriotions (CC&Rs), recorded on July 6, 2006, as instrument number 000347 BK 20060706, of the official
records of Clark County, Nevada, the Mandelin hag a lien on the followlng legally described propetty.

The property against which the lien is imposod is commonly referred to as 7510 Porla Del Mar Ave Las Vegas,
NV 89179 particularly legally desoribed as: Mandolin Phase 3 At Mountains Edge, Plat Book 134, Page 21, Lot
63 in the County of Clark,

The owner(s) of record s reflected on the public record as of today’s date s {an):
Dominic J Nolan

Mailing address(es): : .
7510 Perla Dol Mar Avo Las Vegas, WV 89179

¥Total amount due as of today's date {s $987.44,

This amount includes late fees, collection fess and interest in the amount of $648.34 ‘
* Additional monies will ascrue under this claim at the rate of the claimant's regular assessments or special
nssessments, phus permissible late charges, costs of coflection and interest, accruing after the date of the notice,
Nevada Association Servives, Inc. is 8 debt collector, Nevada Association Services, Inc, is attempting to
collect o debt, Any informalion obtained will be nsed for that purpose,

Dated: ember 29, 2011

%;ﬂsﬁﬁea Watkins, of Nevada Association Services, Inc., as agent for Mandolin

‘When Recorded Muit To:

Nevadg Assosiation Services

TS # N69603

6224 W, Dasert Inn R4, Suite A

1.as Vegas, NV 89146

Phone: (702) 804-8885 Toll Free: (888) 627-5544

BANA/Nolan-01-000035
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EXHIBIT D

EXHIBIT D




@ Inst #: 201202020001210
Faea: $18.00
N/C Foe: $0.00

02/02/2012 09:32:38 AM
Receipt #: 1084971
When recorded return to: Requestor
Silver State Trustee Services, LLC NORTH AMERICAN TITLE COMPAN
In affiliation with Recorded Ey.: LEX F"ga: [
Robert Walsh, Hsq, T A
o e SERECOMAY
Las Vegas, NV §9146-1231 ' ;
APNit: 176-34-114-031 Accommodation
TS# 103816

Notice of Delinquent Assessment Lien

Notice is hereby given pursuant to NRS 116.3116, Mountaing Edge Master
Association, having a declaration of Covenants, Conditions and Restrictions
recorded 04/14/2003 Instrument No, 02089, Book # 20030414 claims 4 lien upon
real property, building, improvements and structures theteon, deseribed below,

The amount of assessments, interest costs and penalties in arrears is $323,50
together with collection and Hen costs and fees of $395,00 the total amount due
is: $718.50. Due by 03/09/2012. If not cured within thirty (30) days, a Notice of
Default Election to Sell Real Property under Assessmient Claim & Lien will be
recorded against the property.

Property Address: 7510 Perla Del Mar Avenue
Las Vegas, NV 89179.2500

Legal Description:  Plat Book 134, Page 21; Lot 63 Block --
Muandolin Phase 3 at Mount{ains Edge

QOwner of Record: Nolan, Dominic J.

Maliling Address: Same

The amount owed 1o cure this lien increases at the rate of quarterly assessments,
monthly lpte fees, inferest and special assessments as well as all additional fees of
the Agent for the Association and/or Management body.

Dated this 31%" day of January 2012

Contracted Agent for
Mountains Edge Master Association

MOHicine Washington

BANA/Nolan-01-000046




State of Nevada
County of Clark )

Monique Washington, being first duly sworn, deposes and says: That I am the
suthorized representative of Mountaing Edge Master Asyociation in the above
entitled action: That I have read the foregoing Notice of Delinquent assessment
Lien and know the contents thereof, and that the same is true of my own
knowledge, except as to those matters therein stated on information and belief,
and as to those matters, I belicve them ta be true.

Monique Washi ngton

Subscribed and Sworn to before
me the ngT day of January, 2012,

M. D, SIAMONS
NOTARY FUBLIC
STATE OF NEVADA
My Commisgion Expirss: 8-10-2014
Cartificate No: £4-3822-1

BANA/Nolan-01-000047
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EXHIBIT E




Inet #: 201202270002448

Fees: $15.00

N/C Fee: $0.00

022772012 02:41:00 BM

Receipt # 1078602

Requestor:

NORTH AMERICAN TITLE SUNSET
Recorded By: LEX Pga: 2

APN# 176-34-114-031 DEBBIE CONWAY
‘ AL bl : CLARK GOUNTY RECORDER
NAS # N69603 -
. North Amerioan Tifle # ’E’ k‘:'\‘—} CK
Property Address: 7510 Perle Del Mar Ave
Accommodation

NOTICE OF DEFAULY AND ELECTION TO SELL UNDER
HOMEOWNERS ASSOCIATION LIEN

IMPORTANT NOTICE

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT
IS IN DISPUTE!

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHTIND IN YOUR PAYMENTS IT
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account fn
good stending by paying all your past due payments plus permitted costs and expenses within the time permitted
by law for reinstatement of your acoount. No sale date may be get untdl ninety (90) days from the date this notice
of default wayg mailed to you, The date this document was ailed to you appears on this noties, ~

This atnountis $1,992,87 ag of February 23, 2012 and will incresse until youracoount becotnes current.

While your propetty is in foreelosure, you still inust pay other obligntions (such as insurancs and taxes)
required by your note and deed of trust o1, mortgage, or as required under your Covenants Conditions and
Restrictions, If'you fail to make future payments on the loan, pay taxes on the property, provide insurence on the
property or pay other obligations as required by your note pnd deed of trust or mortgage, or as reguired under your
Covenants Sonditfonﬂ and Restrictione, Mandolin {the Assosiation) oiay insist that vou do so fn order to reinstate
your gocount In good standing. In addition, the Association may require as a condition to relnstaternent that yvou
provide rellable written evidences that you. paid all seniar leus, property taxes and hazard Insutanoe presaiumg,

Upon your request, this offico will mail you 8 written itemization of the entire grrouit you must pay, You
may not have to pay the entire unpaid. portion of your account, even though full payment was demanded, but you
must pay all amounts in default af the ime payment is made. However, you and your Association may mutually
agree In writing prior to tha foroclesure sale to, among other things, 1) provide additional time In which {0 pute
the default by (ransfer of the praperty or otherwise; 2) establish & schedule of payments in order fo cure your
defanlt; or both (17 and (2},

Following the expirvation of the time perfod referred to in the flrst paragraph of this notice, unless the
obligation belng foreclosed wupon or a separate written agreement between you and your Association permits &
longer petfod, you have onty the legal right to stop the sale of your propetty by paying the entire amount
deinanded by your Agsociation,

To find ont about the amount yon must pay, or arrange for payment to stap the foreclosure, or if your
property {s In foteclosure for any other reagon, contact: Novade Association Services, Ino, on behalf of Mandetin,
6224 W, Degert Inn Road, Suite A, Las Vegas, NV 89146, The phone munber is (702) 804-8885 or toll free at
(8B8) 627-5544,

If you have any questions, you should sontact & lawyer or the Assoviation which maitains the right of
agsaasment on your propoity.

BANA/Nolan-01-000042
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NAS # N69603

Notwithstanding the fict that your property iy in foreclosurs, you may offer yowr property for sale, provided
the sale is concluded prior t6 the con¢lusion of the foreclosure.

REMENMBER, YOU MAY L.OSE LEGAL RIGHTS IF YOU DO NOT
TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION

SERVICES, INC.

i the duly rppointed ngent under the previotsly mentioned Nolice of Delinquent Assessment Lien, with the
owner(s) a8 refleoted on $aid lien belng Domintc I Nolan, dated Drecernber 29, 2011, and recorded on 1/4/2012 ag
instrument nomber 0001123 Book 20120104 in the official records of Clark County, Nevada, exeouted by
Mandolln, hereby declarcs that a broach of the obligation for which the Covenants Conditions and Restrictions,
recorded on July &, 2006, as instruntent numbar 000347 BK 20060706, as scourity has ocourred in that the
payments hnve not been made of homeowner's agsessments due frorg 8/1/2011 and all subsequent homoownet's
assessinents, imonthly or otherwise, less oredits and offssts, plus late charges, interest, trustee’s fees and costs,
atlorney's foes and costs and Association fees and costs,

That by reason thereof, the Asgociation has deposited with said apgent such documents as the Covenants
Cenditions and Restriotions and documents evidencing the obligations secured thareby, and declaray all syms
seoured thereby dus and payable and elects to caunse the property to be sold to satisfy the obligations,

Newvada Assoclation Services, Ing, iv a debrcollector, Nevada Assoclation Serviees, Ine. is attermnpting to
colleot a debt, Any informuton obtained will be used for that purpose.

Nevada Assogiations Servioes, Inc., whose address is 6224 W, Desert Inn Road, Suits A, Las Vegas, NV
89146 is suthorized by the asscoiation to enforce the lien by sale,

I;.ega;:__Daacription: Mandolin Phase 3 At Mountains Edge, Plat Book 134, Page 21, Lot 63 in the County of
Clar

Dated; February 23, 2012

By: Autumn Fesel, of Novadh Ahsoolation Servioes, Ino,
on behalf of Mandolin

When Recorded Mail To:

Nevada Association Services, Ito,
6224 W, Desert Inn Road, Suite A
Lag Vopas, NV 89146

(702) 804-8885

(888) 627-5544

BANA/Nolan-01-000043
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EXHIBIT F

EXHIBIT F




Inst # 201208140001300

Fees: $16.00

N/C Fee: $0.00

08/14/2042 09:10:44 AM

Recalpt # 1270540

Reguestor:

NORTH AMERICAN TITLE COMPAN
When recorded return to: Revorded By: ADF  Pygs: 2
Silver State Trustee Services, L1.C \ j’ DEBBIE CONWAY
1424 S, Jones Boulevard CLARK. COUNTY RECORDER
Las Vegas, NV 89146-1231

APN# 176-34-114-031 coommodation
TS# 103816 . . A |
TR

NOTICE OF DEFAULT ELECTION TO SELL UNDER
NOTICE OF DELINQUENT ASSESSMENT

NOTICE IS HEREBY GIVEN, that Mountains Edge Master Assoclation is the Hen
holder and beneficiary under a Notice of Delinquent Assessment executed by Silver State
Trustee Services, LLC,, agent for Mountains Edge Master Association, recorded
2/2/2012, Book No. 20120202, as Instrumenl No, 0001210 of the official records in the
Office of Recorder of Clark County Nevada, describing the land therein as:

Lot 63 Block «~; Mandolin Phase 3 at Mountains Edge
as shown by map on file in Plai Book 134, Page 21

in the records of the County Recorder of Clark County,
Nevada, and more commonly known as:

7510 Perla Del Mar Avenue, Las Vegas, NV 89179-2500

to secure certain financial obligations of Nelan, Dominic J.; reputed owner(s) of the
property. Said financial obligations total $2,183.50 as of 8/8/2012, including the
amount of the original lien of $718.50, plus accrulng assessments, interest, costs and fees
of the agent since that time. WARNING! IF YOU FAIL TO PAY THE AMQUNYT
SPECIFIED IN THIS NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE! The benelicial Interest under such Assessment Lien and
the obligations secured thereby are presently held by the undersigned: that a breach of,
and default In, the obligations for which such assessment Lien is security, has occurred in
that payment has not been made in the above-reverenced amounts; that by reason thercof,
present beneficlary under such Assessment Lien has declared and does hareby declare all
sums secured thereby immediately due and payable and has elected and does hereby elect
to cause the property to be sold to satisfy secured thereby.

Pursuant to Nevada Revised Statutes 116.31116, a sale will be held if this obligation is
nol completely satisfied and paid within ninety (90) days from the recording date of the
Notice, an real ptoperty described hereinabove.
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SILVER STATE TRUSTEE SERVICES, LLC
1424 S, JONES BOULEVARD

LAS VEGAS, NV 89146-1231

PHONE: (702)221-8848

As Agent for Mountaing Edge Master Association

Marques Sirmons |
Dated the 9™ day of August 2012,

State of Nevada )]
County of Clark )

Marques Sirmons, being first duly sworn, deposes and says: That I am the authorized
representative of Mountains Edge Master Assoclation in the asbove entitled action: that
I have read the foregoing Notice of Default And Election to Sell and know the contents
thereof, and that the same Is true of my own knowledge, except as to those matters
therein stated on information and belief, and as 1o those matters, I believe them to be true,

Marques Sirmons

On the 9™ day of August 2012, personally appeated befote me & notary public,
Marques Sirmons, personally known (or proved) to me to be the person whose pame is
subscribed to the above instrument who acknowledged that she executed the above
instrurnent,

Notary Public
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(net #: 201 211150002280

: Foes: $18,00
2 N/C Fee: $0.00
14116/2012 08:36:24 Al

Recelpt #: 1303723

Regquestor:

RECORDING COVER PAGE NORTH AMERICAN TITLE COMPAN

Recorded By: KGP Pgs: 2
DEBBIE CONWAY
Must be typed or printed otsarly in black Ink only. CLARK COUNTY RECORDER

APNE S DL P - DB,
. 44 diglt Aasessor's Parce! Numbaer may ba oblalned at:
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APN # 176-34-114-031 . WAS #N69603
Mandolin

Accommodation NOTICE OF FORECLOSURE SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE
THE SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTTONS, PLEASE CALL NEVADA
ASSOCIATION SERVICES, INC. AT (702) 804-8885, IF YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION,
AT 1-877-829-9907 IMMEDIATELY.

YOU ARE IN DEFAULT UNDER A DELINQUENT ASSESSMENT LIEN, Docember 29, 2011, UNLESS
YOU TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE, JF
YOU NEED AN EXPLANATION OF THE NATURE OF THE PROCEEDINGS AGAINST YOU, YOU
SHOULD CONTACT A LAWYER.

WOTICE IS HEREBY GIVEN THAT on 12/14/2012 at 10:00 am at the front entrance to the Nevada
Assoocintion Services, Ino, 6324 West Dosert Inn Road, Las Vegas, Nevada, under the power of sale pursuant to
the terms of thoge certain covenants conditions and restrictions recorded on July 6, 2008 a8 instrument number
000347 BK 20060706 of official records of Clark County, Nevada Association Services, Inc,, as duly appointed
agent under that certain Delinquent Assesament Lien, recorded on January 4, 2012 a3 document numbsr
0001 123 Book 20120104 of the official racords of sitid oounty, will scll at public auction to the highest bidder,
for lawful money of the United States, all right, title, and interest in. the following commenty known property
known as: 7510 Perla Del Mar Ave, Las Vegas, NV 82179, Said property ig legally described ag: Mandolin.
Phaose 3 Al Mountainy Edge, Plat Book 134, Page 21, Lot 83, offfoial records of Clark County, Nevada,

The owner(s} of said property as of the date of the recording of said lien is purported to be: Dominic J Nolan

The undersigned agent disclaime any lability for incorrectness of the street address and other common
designations, if any, shown herein. The sale will be made without covenant or warranty, expressed or implied
regarding, but not limited to, title or possession, or encumbrances, or obligations 1o satisfy any secured or
unsecured lieng, The total amount of the unpaid balance of the obligation secured by the property to be gold
and repsonable estimated costs, expenses and advances at the time of the initial publication of the Notice of
Sale is $3,934.62. Puymont must bo in vash or a cashor’s check drown o a state or national bank, check drawn
on a state or federal savings and 1oan agsociation, savings agsodistion or savings bunk and authorized to do
businoss in the State of Nevada, The Notice of Default and Election to Scll the described property was
teeorded on 2/27/2012 as instrumient number 0002448 Book 20120227 in the official recards of Clark County.

Novada Associntion Services, Ino, is a debt collector, Nevada Assacistion Services, Ino. is attempting to
volleot ¢ debt. Any informution obtained will be used for that purpose.

November 12, 2012 Nevada Association Services, Ine,
6224 W, Desert Inn Road, Suite A
88 Vogas, NV 89146 (702) 804-8E8S5, (888) 627-5544

AU on e ol

When Recorded Mail To:

Nevada Asgociation Services, Ine,
6224 W, Desent Tnny Road, Suite A
Lag Vegas, NV 9146
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P

POUGLAS K, MILES CALIFORNIA OFFICE
;’:llso Admiited in California & 123) E, Dyer Road, Suite 100
K0 Santa Ans, CA 92105
JEREMY T._BERGSTROM Phone. {714} 4B].9100
Also Admitied in Anzona Fax. (114) 4E}.214)

{iINA N, CORENA )
:gfs"‘r f’.. J:ll'lguoﬂ ) RICHARD J. BAUER, JR,
) , FRED TIMOTHY WINTERS
ﬁ%\;ﬁscsnag:ﬂw MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E. McCCLENAHAN
AS M, MO - - MARK T, DOMEYER
Admitied 1n California ATTORNEYS AT LAW SINCL 19485 Also Admilied in the District of
srggam ."fn!‘“ 2 ine c;aumbu & Virginia
wved in Arizena & IHinous . TAM} 8, CHOSBY
Anznzmﬂgsnv_ .«"C“a 2200 Paseo Verde Pkwy., Suite 250 L. BRYANT JAQUEZ
w0
Califomia in Artzom Henderson, NV 89052 w;fq:i‘lt&w"
PATERNO C. JURANI Phone: (702) 369-5960 gamn.szvmm
) TANH, TRAN
Fax: (702) 369-4955 ANNA A GHAJAR
COR! B. JONES
' CATHERINE K. MASON
CHRISTINE A, CHIUNG
HANII T, NGUYEN

§, SHELLY RAISZADEH
SHANNON C, WILLIAMS
ABTIN SHAKOURI
LAWRENCE R. BOIVIN
RICK J, NEHORAOFF
MICHAEL J, FOX

March 16, 2012

Mandolin SENT VIA FIRST CLASS MAIL

Nevada Association Services, Inc,
6224 W. Desert Inn Road, Suite A
l.as Vegas, NV 89146

Re:  Property Address: 7510 Perla Del Mar Avenue, Las Vegas, NV 89179
MBBW File No. 12-H0607

Dear Sirs;

This letter is in response to your Notice of Defeult with regard to the HOA assessments purportedly owed on
the above described real property, This firm represents the intcresis of MERS as nominee for Bank of America,
N.A., as successor by merger to BAC Home Loans Servicing, 1.P (hereinafter “BANA™) with regard to these
issues. BANA is the beneficiary/servicer of the first deed of trust loan secured by the property,

As you know, NRS 116,3116 governs liens agains! units for asscssments, Pursuant to NRS 116.3116:

The association has a lien on a unit for:

any penaliles, fees, charges, late charges, fines and interest charged pursuant {0 paragraphs (j) to (n),
inclusive, of subsection | of NRS 116.3102 are enforceable ax assessments under this section

While the HOA mey claim a lien under NRS 116,3102 Subscction (1), Paragraphs (j) through (n) of this Statute

clearly provide that such a lien is JUNIOR 10 first deeds of trust 1o the extent the lien is for fees and charges
imposed for collection end/or attorney fees, collection costs, fate fecs, service charges and interest, See

Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

BANA/Nolan-01-000112




7510 Perla Del Mar Avenne, Las Vegas, NV 89779 Page two gfwo

(b) A fust security interest on the unil. recorded ‘before the-date on which the assessment soughtto be
enforeed became delinguent. ..

The lien is also pri

Subsection 2b of NRS 116.3116 clearly provides thal.an HOA lien “is prier lo all other liens-and ¢neunbrances
on # unit except: a first security interest on the unit,..” But such a lien is prier o a first secufily interest 1o the
extenl of the assessments for common cxpenses which would have become due during the 9 months before
institution of an action to enforee the lien,

Based on Seetion 2(b), a portion of your HOA lien is arguably senior to BANA's first deed of trust, specifically
the nine months of assessmenis for common expenses inourred before the date of your notice of delinguent
assessment dated February 23, 2012, For purposes of calculating the ninc-month period, the trigger ddte i the
date the HOA sought to enforce its lien. It is unclear, based upon the information known la date, whal ameun
the nine months’ of common assessments pre-dating the NOD acwally are, That amount, whatever. it is, Is the
amouni BANA should be required to rightfully pay te fully discharge its obligations 1o the HOA per NRS
116.3102 and my client hereby offers to pay that sum .upon presentation of adequate proof of the same by the

HOA,

Plonse et me knew what the status of any HOA lien: foreclosure-sule is, i any. My clignt does ot want these
issues to become. further exacerbated by-a wronglul HOA sale-and H is.my-client’s goal and.intent;to have these
issues reselved as.soon as possible. Please refiuin from teking farther uction to-enforee:this-HOA Lien umtil my
elient-and the HOA have had:an oppertunity to speak waitemplte [ully fosolveallissues.

Thank you for your tinte and assistance with this matter, 1 may be reached by-phone dirgotly at (702)942-0412.
Please fax the breakdown of the HOA arreary o my sttention at (702) 9420411, will be L touch ds soon.as
I"ve reviewed the same with BANA, :

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Ve

Rock K. Jung, Esq.

BANA/Nolan-01-000113
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Inat ¥ 201302070001210
Fooa: $18.00 N/C Fee: $0.00
RPTT: $78,50 Ex: %

020712013 09:34:04 AM
Recelpt #: 1489167
Requestor;
A NORTH AMERICAN TITLE GOMPAN
Recarded By: RNS Pge: I
Plcase mail tax statement and DEBBIE CONWAY
when : ded mail to; ;
'\7.5;:!']1 ll;:?*?; I';elnt\‘?[:ar Ave Trust CLARK COUNTY RECORDER
PO Box 36208
Las Vegas, NV 89133
FORECLOSURE DEED
APN # 176-34-114-031
North American Title #45010-12-36179 NAS # N69603

‘The undersigned declares:

Nevada Association Services, Ino., herein called agent (for the Mandolin), was the duly
appointed agent onder that certaln Natice of Delinquent Assessment Lien, recordsd January 4,
2012 as instrument number G001 123 Book 20120104, in Clark County, The previous owner as
reflected on #aid lien is Dominic J Nolan, Nevada Asscciation Services, Inc, as agent for
Mandolin does hereby grant and convey, but without warranty expressed or implisd to: 7510
Perla Del Mar Ave Trust (herein called grantee), pursuant to NRS 116,31162, 11631163 and
116.31164, all ity right, title and interest in and to that certain property legally desoribed as:
Maadolin Phase 3 At Mountains Edge, Plat Book 134, Page 21, Lot 63 Clark County

AGENT STATES THAT:

This conveyance is made pursuant to the powers sonferred upon agent by Nevada Revised
Statutes, the Mandolin governing documents (CC&R’s) and that certain Notice of Delinquent
Assessment Lien, described herein, Default oocurred as set forth in a Notice of Defult and
Election to Sell, recorded on 2/27/2012 as instrument # 0002448 Book 20120227 which was
recorded in the office of the recorder of said county, Nevada Association Services, Ing, has
complied with all requirements of law including, but not limited to, the elapsing of 90 days,
mailing of copies of Notice of Delitiquent Assessment and Notice of Default and the posting and
publication of the Notice of Sate. Said property was sold by said agent, on behalf of Mandolin at
public suction on 2/1/2013, at the place indicated on the Notice of Sale, Grantee being the
highest bidder at such sale, became the purchaser of said property und paid therefore to said agent
the amount bid $14,600.00 in lawful money of the United Stetes, or by satisfaction, pro tanto, of
the obligations then secured by the Delinquent Assessment Lien,

Dated: February 2, 2013

y Elissa Hollander, Agent for Association and BEmployee of Nevada Association Services

BANA/Nolan-01-000038
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STATE OF NEVADA )

COUNTY OF CLLARK )

On February 2, 2013, before me, M. Blanchard, personeally appeared Elissa Hellander petsonally known
10 me (or proved to me on the basis of satisfactory evidence) to be the person whose name iy gubseribed
to the within instrument and acknowledged that he/she executed the same In his/her authorized capaoity,
and thet by signing his/her signature on the instrument, the person, or the entity upon behalf of which
the porson aoled, executed the instrument,

WITNESS my hand and seal.

{Seal) (Signature) J
| Wdf\@"

™ M. BLANCHARD
Notary Public, Staie of Nevada t
¢ Appointment No. 09-11846-1
My Appt. Explroa Nov, B, 2013
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STATE OF NEVADA
DECLARATION OF VALUGE

. Assessor Parcel Number(s)

7. 176-34-114-031

1]

b. N
C. ' .
d .

2. Type of Property:

a.| | Vacant Land b.]¥'] Single Fam. Res, FOR RECORDERS OPTIONAL USE ONLY
o.l { Condo/Twnhse d. 24 Plex Book, Page:
e.m Apt, Bldg f. Comm'l/Tnd’] Date of Recording:
gL _| Agricultural h.} | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property ¥ 14,800.00
b. Deed in Lieu of Foreclosure Only (value of property( : )
¢. Transfer Tax Value: $ _14,600.00 '
d. Real Property Transfer Tax Due $ 76,60

a, Transfer Tax Exemption per NRS 375,090, Section
b. Explain Reason for Exempilon;

S. Partial Interest: Percentage being transferred: 100 %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS: 375,110, that the information pravided is correct to the best of their information and belief,
and can ba supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 19 per month, Puravant

190 NRS 373,030, the Buyer and Seller shall be jointly ang-sgverally liable for any additional amount owed,
Signature A k \,\W@ Zpacity: Agent

Signature Capacity;

SELLER (G R} INF ATION NTEE)INFO
(REQUIRED) (REQUIRED)

Print Name: Nevada Association Services Print Name: 7610 Perla Del Mar Ave Trust

Address:8294 W, Desert Inn Rd, Address: PO Box 36208 |

City: Las Vecdas » —— Clty: Las Vegas _

State: NV Zip: 89146 State: NV Zip: 89133

COMPANY/PERSO! VESTING .

North American Tic Coan
8485 W, Sunset Road, Sujte IIYI
Las Vegas, Nevada 89113

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

BANA/Nolan~01-000040
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POUGLAS E MILES CALIFORNIA OFFICY.
Also Admined in California & 1231 E, Dysr Road, Suite 100
Dlinols Santa Ana, CA 92705

JEREMY T, BERGSTROM Phane; (714) 481-9100
Also Admitted in Adizona Fax: (7)4) 4819141

GINA M, CORENA

G o B
Py ’ o M ]

#lg &s cﬁmnﬁmn MILES, BAUER, BERGSTROM & WINTERS, LLP xs%mm:. McCLENATIAN

. MO - ‘ MARK T. DOMEYER
A b collfoale ATTORNEYS AT LAW SINCE 1985 Nt Adested s Dirrict of
T ks & s Pt A
ino TART {
Aﬂmtmli.:dm;‘:cx& 2200 Paseo Verde Pkwy., Suite 250 l.ﬁht’;.:;maaquzz
tod in Arizons VYT PHIAM
California Henderson, NV 89052 HAD R SEYED-ALI

PATERNO C, JURANI Phone: (702) 369-5960 gg&iﬂﬂ}g’

FBX: (702) 942*04]] CATHERINE K. MASON
CHRISTINE A, CHUNG
{IANH T, NGUYEN
S, SIIELLY RAISZADEN
SHANNON C, WILLIAMS
LAWRENCE R. BOIVIN
RICK J, NEHORAOFF
BRIAN M, LUNA

ELIZARETH D, 3COTT

September 10, 2012

Mountains Edge Master Association
Silver State Trustee Services

1424 South Jones Blvd,

Las Vegas, NV 89146-1231

Re:  Property Address: 73510 Perla Del Mar Avenue, Las Vegas, NV 89179
MBBW File No.:  12-HI796

Dear Sir or Madam;

This letter is written in response to your Notice of Default with regard to the HOA assessments purportedly owed on the
above described real property, This firm represents the interests of MERS as nominee for Bank of America, N.A., as
successor by merger to BAC Home Loans Servicing, LP (hercinafier “BANA™) with regard to these issues, BANA is the

beneficiary/servicer of the first deed of trust loan secured by the property.,

As you know, NRS 116,3116 govems liens against units for assessments. Pursuant to NRS 116,3116:

The association has a lien on a unit for;

e

any penallles, Jees, charges, late charges, fines and Interest charged pursuant to paragraphs () to (n), inclusive,
of subsection 1 of NRS 116,3102 are enforceable as assessiments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute clearly
provide that such a lien in JUNIOR to first deeds of trust to the extent the lien is for fees and charges imposed for
collection and/or attorney fees, collection costs, late fees, service charges and interest. See Subsection 2(b) of NRS

116.3116, which states in pertinent part:

BANA/Nolan-01-000087
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7510 Perla Del Mar Avenue, Las Vegas, NV 89179 Page two of two

2, A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded bofore the date on which the assessment sought to be enforced
became delinquent..,

The lien is also prior to all security interests described in paragraph (b) to the extent of the assessments for
 accelomtion during the 9 ;

common _expenses...which would have become due in the ab

immediatel ' ctionto ¢ ,

Subsection 2b of NRS 116.3116 clearly provides that an HOA lien “is prior to all other liens and encumbrances on a unit
except: a first security interest on the unit...” But such a lien is prior to a first security interest to the extent of the
assessments for common expenses which would have become due during the 9 months before institution of an action to

enforce the lien,

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA's first deed of trust, specifically the nine
months of assessments for common expenses incurred before the date of your notice of delinquent assessment dated
August 9, 2012, For purposes of calculating the nine-month period, the trigger date is the date the HOA sought to enforce
its Hen, It is unclear, based upon the information known to date, what amount the nine months’ of common assessments
pre-dating the NOD actually are. That amount, whalever it is, is the amount BANA should be required to rightfully pay to
fully discharge its obligations to the HOA per NRS 116.3102 and my olient hereby offers to pay that sum upon
presentation of adequate proof of the same by the HOA,

Please let me know what the status of any HOA lien foreclosure sale is, if any, My client does not want these issues 10
become further exacerbated by a wrongful HOA ssle and it is my client’s goal and intent to have these issues resolved as
soon as possible. Please refrain from taking further action to enforce this HOA lien until my client and the HOA have had

an opportunity to speak to attempt to fully resolve all issues,

Thank you for your time and assistance with this matter, I may be reached by phone directly at(702) 942-0412, Please
fax the breakdown of the HOA arrears to my attention at (702) 942-0411. 1 will be in touch as soon as I've reviewed the

same with BANA.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K, Jung, Esq.

BANA/Nolan-01-000088
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08/19/2012 17:08 FAX 7022218843 SILVER STATE TRUSTEE @oo1/001

Silver State Trustee Services, LLC
W Altiation With Wil & Prosdoun Bl A Pidesssnll L Oveposdion

1424 South Jones Bonloward < Lus Vogas, Nuvacla S9146-123
Dhoe (702) 221-8848 # tux (7072) TU-R8Y

Seplember 20, 2012
Company: Milos, Bauer, Bergsirom & Winters, LLP
Alln; Alexander Bham
Fax i 702-369-49535
Regarding: TSR 103816
Qwner: Nolan, Dopinic J,
Address: 7310 Perla Del Mar Avenue, Las Yogas, NV 89179

Muountainy Edgy Master Association
**The property owner and/r vested entity is hereby notified that the following past due community
association assessments. foreclosure chsts and interest thereon, are required (o be PAID IN FULL prier
fo relensing any and all Tiony imposed by Silver Stute Trustee Serviees, I.1.C on hehalf of the above
referenced Community Association, ¥*

Assessments @) $75,00 per Quarter (10/2011 thru 12/2012) b 373.00
Lae Fees @) $10.00 per Month (70/2011 thru 10/2012) 3. 130,00
Other fees (Late lotter, Inrenr to Lden letter, eic) $ 123.50
Fines/Violations ¥ -
HOA buterest @ 5.25% per annum $ -
[ien & Foreclosure Costs and Fees $ 1.480:00
SSTS Adminisirative Fee & 18000
SST'8 lserow, Mortgage or Realtor Domand fees @) $150 cach 3 150.00
Credits; Ki -
Amount Due by Scller or Current Owner: $ 2,358.50
Transfer Fee . $ 360.00
} Quarter Advance Assessments 3 75,00
Amount Duc By Buyer (if property being sold) $ 435.00
$  2,793.50

Total Amount Due:
Duc By: Octaher 22,2012
If Accaunt Not Paid in full hy 10/22/2012, then n new demand will be needed as add'l fees will be assesved,

Plense remil the Lota] amount due in the form of Certified Funds made payable to the Hamcowaers
Assaciation stated above, in carc of Silver State Trusico Servives, LLC. Upon receipt of said fimds Silver
State Trustee Services, 11.C will release It's tien,  Prepared By: Marques ID. Sirmons

BANA/Nolan-01-000090
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DOUGLAS E. MILES CALIFORNIA OFFICE
Also Admitied in California & 123) E. Dyer Road, Sulte 100
Wincis Sania Ans, CA 927103
JEREMY T, BERGSTROM Phonc: {714} 4319100
Also Admitied In Arizom Fax; (714) 481-9141
GINA M. CORENA s
. on B i
b l " I
J“DR\’ C. cmwnw MILES, BAUER, BERGSTROM & WINTERS, LLP ;can:‘m %;:;%E:MM
{OMAS M, MOR ‘ ' RK T,
Adinitted in Callfornis ATTORNEYS AT LAW SINCE 1985 Also Admitied in the Disirict of
AL S T
Admiuted (o na & (a0l . A
mnmml_.vmwycu& 2200 Paseo Verde Pkwy., Suite 250 'ﬁ’ﬂ-"uf,f”’m
G e
COR! B, JONES
Fax: (702} 369-4955 CATHERINE K. MASON
CHRISTINE A, CHUNG
RANT T, NGUYEN
THOMAS B, SONG
g, SHELLY RAISZADEN
SHANNON C, WILLIANS
LAWRENCE R, BOIVIN
RICK J. NEHORAOFF
BRIAN M, LUNA
ELIZABETH D, SCOTT
October 4, 2012
SILVER STATE TRUSTEE SERVICES
1424 South Jones Blvd
Las Vegas, NV 89146

Re:  Property Address: 7510 Perla Del Mar Avenue
Account ID: 103816
LOAN #:
MBBW File No.: 12-H1796

Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N.A.,, as successor by merger to
BAC Home Loans Servicing, LP (hereinafler “BANA”) with regard to the issues set forth herein. We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property, The Statement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $2,793.50, BANA is the beneficiary/servicer of
the first deed of trust loan secured by the property and wishes to satisfy its obligations to the HOA.

Please bear in mind that;

NRS 116.3116 governs liens against units for assessments, Pursuant to NRS 116,3116:

The association has a lien on a unit for:

any penailies, fees, charges, lare charges, fines and interest charged pursuani {o paragraphs (j} to
(n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or aitorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part;

BANA/Nolan-01-0000382




2 A lien under this section is prior to all other liens and encumbrances on & unit except:
(b) A first security interest on the unit recorded before the date on which the assessment sought to

be enforced became delinquent...

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA's first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment, As stated above, the payoff amount stated by you includes many fees that are
junior 1o our client’s first deed of trust pursuant 1o the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n). Nevertheless, due to the Nevada Real Estate Division’s Advisory Opinion of
December 2010, which was recently ratified in the Nevada Supreme Court’s non-published opinion on
May 23, 2012, our client wishes 1o also make a good-faith tender of your collection costs as parl of the
super-priority amount, Bear in mind that NRS 116.310313(1) only allows *[a]n association [to] charge a
unit’s owner reasonable fees to cover the costs of collecting any past due obligation.”” Here, reasonable
collectlon costs in relation to my client’s position as the first deed of trust lienholder, as opposed to a unit

owner, is thought to be $707.83.

Thus, our client has authorized us to make payment to you in the amount of $932.83, which takes into
account both the maximum 9 months worth of common assessments as well as reasonable collection costs
to satisfy its obligations to the HOA as a holder of the first deed of trust against the property, Thus,
enclosed you will find a cashier’s check made out 10 Silver State Trustee Services, LLC in the sum of
$932.83. This is a non-negotiable amount and any endotsement of sald cashier’s check on your part,
whether express or implied, will be strictly construed as an unconditional acceptance on your pari of the
facts stated herein and express agreement that BANA's financial obligations towards the HOA in regards
to the real property located at 7510 Perla Del Mar Avenue have now been “paid in full”.

Thank you for your prompt attention to this matter. If you have any questlons or concerns, I may be
reached by phone directly at (702) 942-0412,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLF

/Tl

Rock K. Jung, Esq.

BANA/Nolan-01-000093
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MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.

Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

Electronically Filed
05/09/2017 01:58:12 PM

%*W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST,
Plaintiff,

VS.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J.
NOLAN,

Defendants.

CASE NO.: A-13-686277-C
DEPT NO.: XXX

Date of Hearing: May 2, 2017
Time of Hearing: 9:00 a.m.

DEFAULT JUDGMENT

Plaintiff’s Motion for default judgment against defendant Donimic J. Nolan, having come on for

and having failed to appear and answer the plaintiff’s complaint filed herein, the time for answering

according to law.

hearing before the Court on May 2, 2017 , Michael F. Bohn, Esq., appearing on behalf of plaintiff, and
the Court having reviewed the motion and having heard the arguments of counsel, and for good cause

appearing, the court finds that defendant Donimic J. Nolan was served with Summons and Complaint,

having expired, and no answer having been filed, the default of said defendant, was been duly entered
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NOW THEREFORE, ITISHEREBY ORDERED, ADJUDGED AND DECREED that judgment
is entered in favor of plaintiff 7510 Perla Del Mar Ave Trust and against defendant Donimic J. Nolan
only.

IT IS FURTHER ORDERED that title to the real property commonly known as 7510 Perla Del
Mar Avenue, Las Vegas, Nevada and legally described as:

Parcel One (1):

Lot Sixty-Three (63) of Mandolin Phase 3 at Mountains edge (A Planned Unit

Development and Common Interest Community) as shown by map thereof on file in Book

134 of Plats, Page 21, in the office of the County Recorder of Clark County, Nevada.

Parcel Two (2):

Non-exclusive easement for vehicular and pedestrian traffic as provided for and subject

to the terms and conditins as wet forth in that certain “Master Declaration of Covenants,

Conditions and Restrictions and Reservation of easements for Mountains Edge” Recorded

April 13, 2003 in Book 2030414 as Document No. 2089, of Official records.

Parcel Three (3):

Non-Exclusive easements for ingress, egress and utility purposes as set forth in that

certain “Declaration of Covenants, Conditions and Restrictions and Reservation of

easements for Mandolin,” Recorded July 6, 2006 in Book 20060706 as Document No.

2647, of Official Records.

APN 176-34-114-031
is hereby quieted in the name of 7510 Perla Del Mar Ave Trust

IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on February 1,
2013 and the foreclosure deed recorded on February 7, 2013 as instrument 201302070001219, the
interests of defendant Donimic J. Nolan as well as his heirs and assigns in the property commonly
known as 7510 Perla Del Mar Avenue, Las Vegas, Nevada are extinguished.

/1]
/1]
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IT IS FURTHER ORDERED that defendant Donimic J. Nolan , as well as his heirs and assigns
have no further right, title or claim to the real property commonly known as 7510 Perla Del Mar Avenue,

Las Vegas, Nevada .

DATED this diay of May, 2017

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

Michael F. Bohn Esq.

376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.

Nevada Bar No. 12294
atrippiedif@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
7510 PERLA DEL MAR AVE TRUST, CASE NO.: A686277
DEPT NO.: XXX
Plaintiff,

VS,

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION: and DOMINIC J.
NOLAN,

Defendants.

CLERK OF THE COURT

NOTICE OF ENTRY OF DEFAULT JUDGMENT

TO:  Parties above-named; and

TO:  Their Attorney of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE thata DEFAULT JUDGMENT

/1
/1
/]
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has been entered on the 9th day of May, 2017, in the above captioned matter, a copy of which is attached
hereto.
Dated this 9" day of May, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
ADAM R. TRIPPIEDI, ESQ.

376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.035, I hereby certify that [ am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the 9" day of May, 2017, an electronic copy of the
NOTICE OF ENTRY OF DEFAULT JUDGMENT was served on opposing counsel via the Court’s

clectronic service system and/or deposited for mailing in the U.S. Mail, postage prepaid to the following:

VIA Wiznet Via U.S. Mail

Darren T. Brenner, Esq. Dominc J. Nolan
Rebekkah B. Bodoff, Esq. 10451 Gold Shadow Ave.
AKERMAN LLP Las Vegas, NV 89129

1160 Town Center Drive, Suite 330
Las Vegas, NV 8944
Attorneys for Bank of America, N.A.

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 , CLERK OF THE COURT
mbohn(@bohnlawfirm.com
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintift
DISTRICT COURT
CLARK COUNTY, NEVADA
7510 PERLA DEL MAR AVE TRUST, CASE NO.: A-13-686277-C
DEPT NO.: XXX
Plaintiff,
VS. | Date of Hearing: May 2, 2017
Time of Hearing: 9:00 a.m.

BANK OF AMERICA, N.A.; NORTH
SRICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION: and DOMINIC J.
NOLAN,

Defendants.

DEFAULT JUDGMENT

Plaintiff’s Motion for default judgment against defendant Donimic J. Nolan, having come on for
hearing before the Court on May 2, 2017 , Michael F. Bohn, Esq., appearing on behalf of plamntiff, and
the Court having reviewed the motion and having heard the arguments of counsel, and for good cause
appearing, the court finds that defendant Donimic J. Nolan was served with Summons and Complaint,
and having failed to appear and answer the plaintiff’s complaint filed herein, the time for answering
having expired, and no answer having been filed, the default of said defendant, was been duly entered

according to law.
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NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED thatjudgment

is entered in favor of plaintiff 7510 Perla Del Mar Ave Trust and against defendant Donimic J. Nolan

only.

IT IS FURTHER ORDERED that title to the real property commonly known as 7510 Perla Del

Mar Avenue, Las Vegas, Nevada and legally described as:

Parcel One (1):
Lot Sixty-Three (63) of Mandolin Phase 3 at Mountains edge (A Planned Unit

Development and Common Interest Community) as shown by map thereof on file in Book

134 of Plats, Page 21, in the office of the County Recorder of Clark County, Nevada.
Parcel Two (2):

Non-exclusive easement for vehicular and pedestrian traffic as provided for and subject
to the terms and conditins as wet forth in that certain “Master Declaration of Covenants,
Conditions and Restrictions and Reservation of easements for Mountains Edge” Recorded

April 13,2003 in Book 2030414 as Document No. 2089, of Official records.
Parcel Three (3):

Non-Exclusive easements for ingress, egress and utility purposes as set forth in that

certain “Declaration of Covenants, Conditions and Restrictions and Reservation of
easements for Mandolin,” Recorded July 6, 2006 in Book 20060706 as Document No.
2647, of Official Records.

APN 176-34-114-031

is hereby quieted in the name of 7510 Perla Del Mar Ave Trust

[T IS FURTHER ORDERED that as a result of the foreclosure sale conducted on February 1,

2013 and the foreclosure deed recorded on February 7, 2013 as instrument 201302070001219, the

interests of defendant Donimic J. Nolan as well as his heirs and assigns in the property commonly

/1]
vy
/11

known as 7510 Perla Del Mar Avenue, Las Vegas, Nevada are extinguished.
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IT IS FURTHER ORDERED that defendant Donimic J. Nolan , as well as his heirs and assigns

have no further right, title or claim to the real property commonly known as 7510 Perla Del Mar Avenue,

Las Vegas, Nevada .

DATED this g\(day of May, 2017

Respectfully submitted by:

AW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

P
Las Vegas, Nevada 89119
Attorney for plaintiff
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Electronically Filed
3/21/2018 11:26 AM
Steven D. Grierson

CLERK OF THE COU
DISTRICT COURT Cﬁ;«f ﬁm—-—

CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST,
Plaintiff,

V.

BANK OF AMERICA, N.A.; NORTH

AMERICAN TITLE COMPANY;

MOUNTAINS EDGE MASTER

ASSOCIATION; and DOMINIC J. NOLAN,

Defendants.

BANK OF AMERICA, N.A.,
Counter-Claimant,

V.

7510 PERLA DEL MAR AVE TRUST and

MOUNTAINS EDGE MASTER

ASSOCIATION,

Counter-Defendants.

BANK OF AMERICA, N.A.,
Cross-Claimant,
V.
MANDOLIN HOMEOWNERS ASSOCIATION
%I’\ll% ?\IEVADA ASSOCIATION SERVICES,

Cross-Defendants.

Case No.: A-13-686277-C
Dept.: XXX

AMENDED FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND JUDGMENT

This matter came before the court on February 12, 2018 for bench trial. Michael F.

Bohn, Esq. appeared for Plaintiff/Counter-Defendant 7510 Perla Del Mar Avenue Trust

(Plaintiff) and Darren T. Brenner, Esq. and Karen A. Whelan, Esq. appeared for

Defendant/Counterclaimant Bank of America, N.A. (BANA). The court having reviewed the

paper and pleadings on file, heard the testimony of the witnesses, considered evidence, and

hearing the argument counsel, entered findings of fact, conclusions of law, and judgment.

Case Number: A-13-686277-C
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The Court now enters the following Amended Findings, Conclusions, and Judgment.

FINDINGS OF FACT

The Deed of Trust

1. This matter involves a dispute over title to a property known commonly as
7510 Perla Del Mar Avenue, Las Vegas, Nevada (the Property). Stipulated Fact No. 1.

2. Dominic Nolan, the former owner of the Property, purchased the property
located at 97510 Perla Del Mar Ave., Las Vegas, Nevada in 2010. Stipulated Fact No.
1; Trial Exhibit 3.

3. The Property is located within the Mandolin Phase 3 at Mountain’s Edge
(HOA) planned unit development and is subject to the HOA’s CC&Rs, recorded on
September 14, 2006 and June 26, 2007, Instrument Nos. 20060914-0001790 and
20070626-0003072. (CC&Rs). Stipulated Fact No. 2; Trial Exhibits 34 and 35.

4. The property is also located within the Mountain’s Edge Master Association
planned unit development and is encumbered by the CC&Rs of the Master Association.
Stipulated Fact No. 3.

5. On December 9, 2010, the former owner entered into a senior deed of trust
with KBA Mortgage, LLC (the Deed of Trust) for the Property. The original value of the
Deed of Trust was $164,032.00. Trial Exhibit 3.

6. The Deed of Trust was recorded on December 10, 2010 as Instrument No.
20101210-00002325 Stipulated Fact No. 5; Trial Exhibit 3.

7. The Deed of Trust includes a Planned Unit Development Rider (PUD Rider).
The PUD Rider, Section F, provides: “If the Borrower does not pay PUD dues and

assessments when due, then Lender may pay them.” Trial Exhibit 3.

The Morigage Savings Clause and Provisions of the CC&Rs Applicable to Deeds of Trust
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8. Section 9 of the Deed of Trust, Protection of Lender’s Interest in the Property
and Rights Under this Security Instrument, provides that the Lender may pay “any sums
secured by a lien which has priority over” the Deed of Trust. Trial Exhibit 3.

9. Section 2.5.3 of the CC&Rs states:

Except to the extent permitted under the Act (NRS 116.3116[2]), a lien under
this Section is prior to all other liens and encumbrances on a Unit except: (1)
liens and encumbrances recorded before the recordation of this Declaration; (2)
a first Security Interest on the Unit recorded before the date on which the
assessment sought to be enforced became delinquent; and (3) liens for real
estate taxes and other governmental assessments or charges against the Unit.

Trial Exhibit 34 at Bate number BANA/Nolan-01-000157

10. Section 6.2.3 of the CC&Rs also states:

Notice of Actions: The Association shall give prompt written notice to each
Eligible Mortgagee and Eligible Insurer of:...

(b) Any delinquency in the payment of Common Expense Assessments
owed by a Unit Owner which remains uncured for a period of sixty (60) days
and whose Unit is subject to a first Security Interest held, insured or
guaranteed by that Eligible Mortgagee or Eligible Insurer, as applicable.

Id. at Bate number BANA/Nolan-01-000203.
11. 6.2.6 of the CC&Rs also states:

The Association must maintain current copies of the Declaration, Bylaws,
Rules, the Association’s articles of incorporation, books, records, and financial
statements of the Association. The Association shall permit any Eligible
mortgagee or Eligible Insurer, or other first mortgagee if Unites, to inspect the
books and records of the Association during normal business hours.

Id. at Bate number BANA/Nolan-01-000206.

12. Section 6.3.11 of the CC&Rs provides:

Any breach or amendment of this Declaration shall not affect or impair the lien
or charge of any Security Interest made in good faith and for value on any Unit
(or any Improvements respectively thereon); provided, however, that an
subsequent Unit Owner of such property shall be bound hereby whether suc
Unit Owner's title was acquired by foreclosure, in a trustee's sale or otherwise.

Id. at Bate number BANA/Nolan-01-000208.
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13 Section 6.2.8 of the CC&Rs provides:

The grovisions of this Section are for the benefit of Eligible Mortgagees and
Eligible Insurers and their successors and may be enforced by any of them by
any available means, at law or in equity.

Id at Bate number BANA/Nolan-01-000206.
14.  The deed of trust identifies Mortgage Electronic Registration Systems, Inc.

(MERS) as the initial deed of trust beneficiary. Stipulated Fact No. 6; Trial Exhibit

3.

15.  If there had been no Mortgage Savings Clause in the CC&Rs, BANA would

not have issued a VA loan on the property. TT 202:1-23.

16. MERS assigned the deed of trust to BANA, successor by merger to BAC
Home Loans Servicing, LP f/k/a Countrywide Home Loans Servicing, LP via an assignment
of deed of trust dated January 3, 2012 and recorded with the Clark County Recorder on
January 6, 2012, as Instrument No. 201201060000225. Stipulated Fact No. 23; Trial
Exhibit S.

The HOA’s Foreclosure Sale and BANA’s Tender Efforts

17. On January 4, 2012, Nevada Association Services (NAS), on behalf of the
HOA, recorded a Lien for Delinquent Assessments against the Property as Instrument No.
201201040001123 Stipulated Fact No. 11; Trial Exhibit 4.

18. A copy of the Lien for Delinquent Assessments was not provided to BANA.
TT at 66:13-23. Further, the Lien for Delinquent Assessments did not identify a super-
priority portion of the lien or identify information from which it could be extrapolated. Id;
see also TT 69:5-23.

19.  On February 27, 2012, NAS, on behalf of the HOA, recorded a Notice of
Default and Election to Sell Under Homeowners Association Lien, as Instrument No.
201202270002448. Stipulated Fact No. 12; Trial Exhibit 6. Again, the Notice of Default
did not identify the super-priority portion of the lien or provide information from which it

could be extrapolated. TT at 70:8-71:4.
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20.  On March 7, 2012, after recording the Notice of Default and Election to Sell,
NAS, on behalf of the HOA, mailed the notice of default to the former owner, BANA,
MERS, and other interested parties via certified mail. Stipulated Fact 13; Trial Exhibit 37
— Bates number BANA/Nolan-01-000287 - 289.

21.  Prior to the HOA foreclosure sale, on March 16, 2012, the law firm of Miles,
Bauer, Bergstrom & Winters, LLP, acting as counsel for MERS as nominee for Bank of
America, N.A., as successor by merger to BAC Home Loans Servicing, LP, sent a letter to
NAS regarding payment of the super-priority lien, the terms of which included a request for
identification of the super-priority portion measure at a maximum of nine months of unpaid
assessments, and offer to pay that amount upon proof of the same. Stipulated Fact No. 17;
Trial Exhibit 20. The letter was authored by attorney Rock Jung. TT 135:2-11; Trial
Exhibit 32. The letter was similar to thousands of requests sent by Miles Bauer during this
time period to NAS. TT 125:14-25, 164:13-21.

22. The March 16, 2012 letter sent by Miles Bauer was received by NAS. TT
117:1-5 and 118:1-22. Stipulated Fact No. 18.

23.  NAS did not respond based on its claim that doing so would violate the
FDCPA. TT 137:18-139:10; Stipulated Fact No. 18.

24.  The parties stipulated the letter was received by NAS. At trial, plaintiff
attempted to withdraw the stipulation because the letter was not in NAS’s file. However,
testimony by Chris Yergensen, NAS’s former in-house counsel, established that it was not
uncommon for letters sent by Miles Bauer to never make it to the file. TT 164:22-165:24.
Mr. Yergensen explained: “typically with the Miles Bauer letters, and as I have testified
before, because of the routine nature, I just think that, to some degree, some of the
employees at NAS got a little bit lazy. I mean it was the same form letter every time. So
you see occasionally that the letter didn’t make it particularly to the collection file because it
just feel on deaf ears”.

25.  Prior to the time this letter was sent, it was NAS’s practice to respond to Miles

5
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Bauer by providing a ledger that described and provided an itemization of the components of
the lien. TT 125:8-19, 174:3-9. NAS was not compensated for this service. TT 176:3-178-
1. Mr. Yergensen explained that NAS ceased this practice at some point in 2012 because of
the FDCPA. NAS started providing ledgers again in our around July of 2013 based on a
change in state law. TT 174:3-175:3. When NAS started providing ledgers again in 2013,
it began charging $150 for this service based on a statute it believed authorized it to do so.
TT 175:11-16.

26.  Miles Bauer’s request for a ledger in this matter fell within the period of time
NAS was not providing ledgers or any response to Miles Bauer’s requests. Mr. Yergensen
acknowledged that NAS was aware it was taking a risk in making the business decision to
refuse to respond to Miles Bauer during this period. TT 166:10-167:5, 175:4-16.

27.  As explained by Mr. Jung and, when Miles Bauer did not receive a response to
their request for payoff, they would search their data base to determine if another property
within the association had previously been collected on, and if there was a ledger in that file
they could use to attempt to determine the super-priority payoff amount. TT 126:13-20.
Miles Bauer did not have such a ledger in this instance.

28.  This court is satisfied that Miles Bauer would have issued a payment of at least
the super-priority component of the lien if NAS had responded with this information or if
Miles Bauer otherwise had the information reasonably available from another source.! Even
if Miles Bauer had been able to determine the precise amount of the super-priority, NAS’s
policy was to reject these payments unless they were for the full amount of the lien. Miles

Bauer’s practice was to send a check by runner to deliver payment. NAS’s practice was to

" The typical Miles Bauer tender process was demonstrated through Miles Bauer’s efforts to pay the Mountains Edge
Master Association on the super-priority portion of its lien. On September 10, 2012, BANA, through its counsel at
Miles Bauer, sent a letter to the Master Association offering to pay the sum of nine months of common assessments pre-
dating the former owner’s default, requesting proof of that amount, and requesting information regarding the Master
Association’s proposed sale of the property. Stipulated Fact 19; Trial Exhibit 22. On October 4, 2012, Miles Bauer,
by hand delivery, sent a check for $932.83, representing 9 months of unpaid assessments, and a voluntary payment of
collection costs/fees, to the Master Association. Trial Exhibits 24, 25, and 26.
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have its receptionist reject the payment at the door unless it was for the full amount of the
lien. The receptionist would not consult NAS’s management, legal department, or
collections staff before rejecting. TT 172:3-173:18.

29.  NAS, on November 15, 2012, NAS, on behalf of the HOA, recorded a Notice
of Foreclosure Sale against the Property, as Instrument No. 201211150002280. The notice
set a sale for December 14, 2012. Stipulated Fact No. 23; Trial Exhibit 9.

30.  On November 13, 2012, NAS, on behalf of the HOA, mailed the Notice of
Foreclosure Sale to the former owner, BANA, and other interested parties. Stipulated Fact
No. 24; Trial Exhibit 37 Bates number BANA/Nolan-01-000357 - 362

31. NAS, on behalf of the HOA, posted the Notice of Foreclosure Sale on the
Property and in three places throughout the county in November 15, 2012. Stipulated Fact
No. 25; Trial Exhibit 52.

32.  The Master Association provided a statement of account showing the total
amount the former owner owed the Master Association through September 20, 2012 in
response to Miles Bauer's letter. Trial Exhibit 23.

33.  Miles Bauer, on BANA'’s behalf, delivered a check in the amount of $932.83
to the Master Association, c/o Silver State, on or about October 4, 2012. This apparently
included $225 representing nine months’ worth of unpaid assessments, plus a payment of
collection costs and fees.

34. NAS, on behalf of the HOA, published the Notice of Foreclosure Sale in
Nevada Legal News on three dates (November 21, 2012, November 30, 2012 and December
7,2012. Stipulated Fact No. 26; Trial Exhibit 53.

35.  On February 1, 2013, Plaintiff appeared at the public auction and acquired the
property at the HOA foreclosure sale with a bid of $14,600, as evidenced by the foreclosure
deed recorded on February 7, 2013. Stipulated Facts No. 27 and 28; Trial Exhibit 10.
NAS issued a deed upon sale, which was recorded on February 7, 2013. Trial Exhibit 10.

36. BANA, successor by merger to BAC Home Loans Servicing, LP f/k/a
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Countrywide Home Loans Servicing, LP assigned the deed of trust to Nationstar Mortgage,
LLC, via an assignment of the deed of trust recorded with the Clark County Recorder on
July 10, 2013, as Instrument No. 201307100000782. Stipulated Fact No. 23; Trial Exhibit
11.

37. BANA retained expert appraiser Matthew Lubawy to perform a retroactive
Fair Market Value Appraisal of the property at the time of the February 1, 2013 HOA sale,
as defined in Unruch v. Streight, 96 Nev. 684, 615 P.2d 247 (1980) and the Restatement
(third) of Property § 8.3. BANA’s expert is qualified to render an opinion regarding the Fair
Market Value of the Property on February 1, 2013. As stated in Mr. Lubawy’s expert report,
the Fair Market Value at the time of the HOA sale was $158,500. Stipulated Fact No. 31;
Trial Exhibit 33.

38. NAS routinely rejected attempts to pay superpriority liens, even after
reinstating the practice of providing payoff demands for which they charged $150.00. TT
136:9-18; 145:9-146:4.

39.  The owner of the subject property is 7510 Perla Del Mar Avenue Trust. Eddie
Haddad, who is a sophisticated real estate investor who holds a Nevada Real Estate Broker’s
license and established the trust, has over 20 years of experience in real estate. He owns and
operates Great Bridge Properties, which is a real estate brokerage. He also owns a real estate
management company called Resources Management Group, LLC. Resources Management
Group is the company Mr. Haddad uses to manage many of his real estate acquisitions,
including the subject property. He is the de facto manager of the 7510 Perla Del Mar Avenue
Trust. TT 8:25-10:3

40.  Eddie Haddad attended and bid at hundreds of HOA foreclosure sales every
year. TT 12:14-19. Through that process, he has acquired hundreds of properties at
foreclosure sales over the years. TT 12:20-22.

CONCLUSIONS OF LAW
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1. "A quiet title action . . . is the proper method by which to adjudicate disputed
ownership of real property rights." Howell v. Ricci, 124 Nev. 1222, 1224, 197 P.3d 1044,
1046 (2008). "An action may be brought by any person against another who claims an estate
or interest in real property, adverse to him, for the purpose of determining such adverse
claim." NRS 40.010.

2. Here, Plaintiff seeks to quiet title in its name and extinguish the Deed of Trust
as a result of the HOA foreclosure sale. The court finds the sale did not extinguish the Deed
of Trust because: (1) the superpriority portion of the lien was tendered prior to the sale; and
(2) the equities balance in favor of BANA.

L BANA’s Offer Redeemed the Super-Priority As a Matter of Law.

3. NRS116.3116 provides in part:

The lien is also prior to all security interests described in paragraph (b) to the extent
of any charges incurred by the association on a unit pursuant to NRS 116.310312 and
to the extent of the assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would have become
due in the absence of acceleration during the 9 months immediately preceding
institution of an action to enforce the lien

(emphasis added)

4. The only portion of the HOA's lien that is prior to the first deed of trust's
interest is that amount for up to nine months of assessments only. Horizons at Seven Hills
Homeowners Assoc. v. ITkon Holdings, LLC, 132 Nev. Adv. Op. 35 (Apr. 28, 2016).

5. In SFR Investments, the Nevada Supreme Court held that a first deed of trust
holder’s pre-foreclosure tender prevents the first deed of trust from being extinguished. 334
P.3d at 414 ("[A]s junior lienholder, [the holder of the first deed of trust] could have paid off
the [HOA] lien to avert loss of its security[.]").

6. The HOA'’s foreclosure begins at the recording of the notice of delinquent
assessment lien. Saticoy Bay LLC Series 2021 Gray Eagle Way v. JPMorgan Chase Bank,
NA., 383 P.3d 226, 231, 133 Nev. Adv. Op. 3 __ (2017). See also Property Plus
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Investments, LLC v. Mortgage Electronic Registration Systems Inc., et al., 133 Nev. Ad. Op.
62 (September 2017).

7. The parties stipulated that prior to the HOA foreclosure sale, Miles Bauer, on
behalf of the beneficiary of the first deed of trust, requested the lien balance from NAS. NAS
stipulated that it received this letter, but it did not respond to Miles Bauer’s letter based upon
its claim that doing so would violate the FDCPA.

8. BANA’s offer to pay coupled with NAS’s refusal to accept, acknowledge, or
even respond, was sufficient to redeem the seniority for the first deed of trust. As a matter of
law, tender is complete when “the money is offered to a creditor who is entitled to receive
it.” Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) (emphasis added); see
also Fresk v. Kramer, 99 P.3d 282, 286-87 (Or. 2004) (emphasis added); see also 74 Am.
Jur. 2d Tender § 22 (2014). Money need not actually change hands. “[W]hen a party, able
and willing to do so, offers to pay another a sum of money and is told that it will not be
accepted, the offer is a tender without the money being produced.” Guthrie v. Curnutt, 417
F.2d 764, 765-766 (10th Cir. 1969); accord Ebert v. Western States Refining Co., 75 Nev.
217, 221-222, 337 P.2d 1075, 1077 (1959) (Tender of rent sufficient where offered by tenant
and refused by landlord).

9. Bank of America, through its counsel Miles Bauer, offered to pay the super-

priority

portion of the lien. Miles Bauer was ready, willing, and able to provide payment for a super-
priority tender. Based on the testimony of Rock Jung and Jessica Woodbridge, Miles Bauer
was hired by BANA to do just that. The testimony evidences that Miles Bauer was hired to
pay the super-priority portion of the lien or more, and it would have done so, as it did
hundreds of times, if information was provided from NAS as requested. In addition to
providing thousands of similar tender payments, Miles Bauer provided an (over)payment of
tender to the Master Association. Having demonstrated they were ready, willing and able to

pay when the Master Association provided Miles Bauer the information they needed to do

10
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so, it is evident that had NAS provided what was requested, Miles Bauer would have issued
a check to Mandolin as well. This court concludes that Miles Bauer was ready, willing and
able to pay the superpriority portion of the lien as well as additional fees and costs. The
testimony from Chris Yergensen and Susan Moses at trial corroborated this conclusion.
NAS knew that the only proof of an accounting needed to obtain a super-priority check was
an itemized letter, and it knew that Miles Bauer would send such a check if it had that
information. There was no evidence or argument at trial to suggest a contrary conclusion.’
10.  As a matter of law, the FDCPA only prohibits third-party communications
made “in connection with the collection of a debt.” 15 U.S.C. § 1692¢(b). A communication
is made in connection with the collection of a debt only if the “animating purpose of the

b

communication [is] to induce payment by the debtor.” Meclvor v. Credit Control Services,
Inc., 773 F.3d 909, 914 (8th Cir. 2014); Simon v. FIA Card Servs., N.A., 732 F.3d 259, 266
(3d Cir. 2013); Grden v. Leikin Ingber & Winters PC, 643 F.3d 169, 173 (6th Cir. 2011);
Gburek v. Litton Loan Servicing, 614 F.3d 380, 382 (7th Cir.2010). Foreclosing on a lien is
not a “debt collectipn” as defined by the FDCPA, and is thus outside the statute’s purview.
See Santoro v. CTC Foreclosure Serv., 12 Fed. App’x. 476, 480 (9th Cir. 2001); Warren v.
Countrywide Home Loans, Inc., 342 Fed. App’x 458, 460 (11th Cir. 2009) (explaining that
“the plain language of the FDCPA supports” the conclusion that “foreclosing on a security
interest is not debt collection activity™); Montgomery v. Huntington Bank, 346 F.3d 693, 700
(6th Cir. 2003); Nadalin v. Automobile Recovery Bureau, Inc., 169 F.3d 1084, 1085 (7th Cir.
1999). NAS’s refusal to respond on the basis of the FDCPA was unreasonable for multiple

reasons.. It was just an excuse to be able to go forward with the foreclosure sale. The court

? In fact, BANA’s offer was in excess of the actual super-priority lien in this case. “[T]he superpriority lien ...is limited
to an amount equal to the common expense assessments due during the nine months before foreclosure.” Horizon at
Seven Hills Homeowners Association, Inc. v. Tkon Holdings, LLC, 132 Nev. Adv. Op. 35, at 13, 2016 WL 1704199 at *6
(emphasis added). The HOA'’s foreclosure begins at the recording of the notice of delinquent assessment lien. Saticoy
Bay LLC Series 2021 Gray Eagle Way v. JPMorgan Chase Bank, N.A., 388 P.3d 226, 231 (2017).NAS agreed there
were only five months’ worth of assessments prior to the NOL (and the homeowner satisfied all but $39.10 of the super-
priority).

11
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does not accept NAS's position that the HOA was prohibited from disclosing information
about the super-priority component of the lien, if any, under the FDCPA. First, the entirety
of the lien was already a matter of public record. Second, NAS, itself, had a practice of
disclosing, at no cost, what it believed to be the super-priority component up to at least 2012.
Third, even if the FDCPA would otherwise prevent disclosure of information that is already
a matter of public record, the CC&Rs expressly set forth BANA's right to obtain this
information. The CC&Rs are a covenant that ran with the land, and operate as Nolan's
consent. Nevada's Supreme Court defines CC&Rs in both contractual and real property
terms. Boulder Oaks Cmty. Ass'n v. B & J Andrews, 169 P. 3d 1155, 1160-1161 (Nev. 2007)
(CC&Rs are a source of contractual rights, run with the land, and provide a burden and a
benefit of rights to the property owner, superseded on other grounds 125 Nev. 397, 215 P.3d
27 (2009). NAS was, therefore, obligated to provide the requested information to Miles
Bauer.

11.  NAS’ refusal to accept the offer to pay the super-priority or otherwise provide
an account ledger to Miles Bauer cannot form a basis to defeat the tender. “[A]ny
affirmative tender of performance is excused when performance has in effect been prevented
by the other party... It is a principle of fundamental justice that if a promisor is himself the
cause of the failure of performance, either of an obligation due him or of a condition upon
which his own liability depends, he cannot take advantage of the failure.” 15 Williston, A
Treatise on the Law of Contracts, § 47:4 (4th ed. 2017).

12.  Even if super-priority notice had been provided, the super-priority and
anything less than payment in full would have been rejected, as stated in the testimony of
Moses and Yergensen. “A tender is not necessary where the declarations of the offeree are
such as to indicate that the actual offer of money will be rejected; the law does not require a

man to do a vain and fruitless thing; a strict and formal tender is not necessary where it

12
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appears that if it had been made it would have been refused.” Enfield v. Huffman Motor Co.,
117 Cal. App. 2d 800, 807 (1953).

13.  Consequently, the bank’s tender offer through Miles Bauer was all that the
bank needed to do to protect its interest in the property. Alternatively, the Court concludes
that payment of the super-priority would have been futile because that payment would have
been rejected. Therefore, as a matter of law, BANA’s first deed of trust was not
extinguished by the subject foreclosure sale.

14.  Even if Miles Bauer had learned the amount of the superpriority component—
either from NAS or through an archived ledger from Mandolin — actual payment of the
superpriority amount would have been futile. The evidence established that NAS had an
ordinary course of business of rejecting payments from Miles Bauer if the payments were
only for the superpriority component.

15.  Based upon the foregoing, and good cause appearing, the Court hereby finds
and concludes that because of the bank’s tender of the super-priority portion of the HOA’s
lien, the bank preserved its interest in the subject property, and the HOA foreclosed on only
the sub-priority portion of its lien.

16.  The Court further finds that Plaintiff’s status as a bona fide purchaser is moot
by virtue of the superpriority component having been extinguished by the Miles Bauer
rejected tender.

11 Equitable Balancing

17. In addition to defenses available at law, the court possesses the equitable
power to determine whether an HOA sale extinguished a deed of trust. Nationstar
Mortgage, LLC, v. Saticoy Bay LLC Series 2227 Shadow Canyon, 1133 Nev. Adv. Op. 91
(Nov. 22, 2017); Shadow Wood Homeowners Ass’'n v. New York Cmty. Bancorp, Inc., 132
Nev. Adv. Op. 5, 366 P.3d 1105, (2016). Recently in Shadow Canyon, the Court explained
that while price alone is not sufficient to invalidated a sale, when the sale price is palpably

and greatly inadequate, coupled with unfairness, fraud, oppression or irregularity, the sale

13
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may be set aside. Only slight evidence of unfairness is needed to set aside the foreclosure
sale. See Shadow Canyon, 405 P.3d at 649

18.  The parties stipulated that on February 1, 2013, Plaintiff purchased the subject
property at the HOA foreclosure sale with a bid of $14,600.00. BANA’s expert appraiser
determined the fair market value (FMYV) of the property at the time of the February 1, 2013
HOA sale, to be $158,500.00. The purchase price was less than 9% of the FMV. The point
of the Restatement (Third) of Real Property: Mortgages §8.3 (1997) approach analyzed by
Shadow Wood Homeowners Ass 'nv. N.Y. Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366
P.3d 1105, 1114 (2016) is to compare the fair market value of the property versus what it
actually sold for at the foreclosure sale, and if the foreclosure sale price is less than 20% of '
the fair market value, then that fact can render the price to be “palpably and greatly
inadequate” which, in conjunction with other circumstances that reflect fraud, unfairness, or
oppression, can support setting aside the sale. See Shadow Canyon, 405 P.3d at 649

19.  The price contemplated by this test is not the amount that a reasonable
purchaser at a foreclosure sale would have paid. Under Shadow Wood, the Fair Market
Value standard is defined as a sale which is not the fair “forced sale” value of the real estate,
but the price which would result from negotiation and mutual agreement, after ample time to
find a purchaser, between a vendor who is willing, but not compelled to sell, and a purchaser
who is willing to buy, but not compelled to take a particular piece of real estate. Restatement
(Third) of Prop.: Mortgages § 8.3 cmt. b (1997). See also Shadow Wood Homeowners Ass’n
v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, (2016).

20.  Although this Court does not agree, the binding Nevada Supreme Court
precedent in Shadow Wood, indicates that Fair Market Value does not consider whether the
price of $14,600 was “fair” in comparison to other HOA foreclosure sales. The Fair Market
Value standard contemplates what the property would have sold for outside of the forced
sale setting. Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev.

Adv. Op. 5, 366 P.3d 1105, (2016). Even so, the Court only sets aside a foreclosure sale if

14
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the fraud, oppression, or unfairness “causes” the low price. In this case, this Court is not
convinced that the low price resulted from any fraud, oppression, or unfairness, and
consequently, the foreclosure sale will not be set aside or considered a “wrongful
foreclosure.”

21.  In considering whether Plaintiff was a bona fide purchaser for value (BFP), the
Court is not convinced that this analysis is appropriate when dealing with a forced or
distressed sale such as an HOA foreclosure sale.

22.  Generally, a BFP analysis is appropriate when dealing with UCC issues, and
the sale of goods on the open market. The Nevada Supreme Court has indicated, however,
that consideration of a purchaser’s BFP status may be appropriate for cases such as this. The
Court has recently indicated that a subsequent purchaser is bona fide under common-law
principles if it takes the property for a valuable consideration and without notice of the prior
equity, and without notice of facts which upon diligent inquiry would be indicated and from
which notice would be imputed to him, if he failed to make such inquiry. Shadow Wood at
1115, citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947), Moore v.
DeBernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923).

23.  Mr. Haddad, who testified for the Plaintiff trust, has been a real estate investor
for more than 20 years. Mr. Haddad, and Plaintiff, admitted that prior to purchasing the
property, they knew that the Deed of Trust had been recorded against the property. The
Planned Unit Development Rider to this Deed of Trust placed them on record notice that “If
Borrower does not pay assessments when due, the lender may pay them.” Mr. Haddad
conceded that he made no inquiry as to whether there was a payment on the super-priority
portion of the lien, or attempted payment on the super-priority portion of the lien, of any
party, including NAS, the HOA, Bank of America, or any other individual or entity. When
Mr. Haddad decided to purchase the property despite there being a recorded deed of trust

15
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against it, without inquiring whether there had been an attempt to pay the superpriority
portion of the lien, he took the risk that the deed may be encumbered by a first deed of trust.

24.  The recorded notice of sale, as well as the published notice in the Nevada
Legal news, both indicated that the sale was made without warranty.

25.  The purchaser at an HOA foreclosure sale can only obtain what the seller has
to give. There is no warranty or guaranty, and consequently, whatever the seller had is the
most that Plaintiff could acquire. Since the superpriority amount was tendered, and this
Court finds that such tender protected BANA’s security interest in the property, Plaintiff
obtained only the title or interest in the property that was available for sale.

26. Based upon the facts and circumstances as set forth herein, and in the
pleadings, the Court concludes that the only interest the HOA had to convey was the
subpriority portion of their lien. The Plaintiff’s took interest in the property, is subject to
BANA’s deed of trust.

JUDGMENT

The Court having made its Findings of Fact and Conclusions of Law,

IT IS ORDERED, ADJUDGED, and DECREED the HOA foreclosed on only the
sub-priority portion of its lien; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that the super-
priority portion of the HOA’s lien was discharged and extinguished prior to the HOA
foreclosures sale as a result of the tender by the bank; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Plaintiff 7510
Perla Del Mar Ave. Trust purchased an interest in the Property, located at 7510 Perla Del
Mar Avenue, Las Vegas, Nevada subject to BANA’s deed of trust, which remains a first
position lien against the Property; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that BANA’s Deed
of Trust recorded on December 10, 2010 remains a first position lien against the Property

and is superior to the interest conveyed in the Foreclosure Deed; and

16
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IT IS FURTHER ORDERED, ADJUDGED, and DECREED that all remaining
claims not specifically mentioned, including all claims in Plaintiff’s Complaint, are mooted
by the findings above and thereby dismissed with prejudice; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that BANA shall
have its cost of suit, any issues regarding attorneys’ fees to be deferred pending motion
practice directed thereto.

7
DATED « /

Wb 2018,

WOURT JUDGE

17
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CLERK OF THE COU,
DISTRICT COURT C&wf ﬁ .""'“""'

CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST,
Plaintiff,

v.

BANK OF AMERICA, N.A.; NORTH

AMERICAN TITLE COMPANY;

MOUNTAINS EDGE MASTER

ASSOCIATION; and DOMINIC J. NOLAN,

Defendants.

BANK OF AMERICA, N.A.,
Counter-Claimant,

V.

7510 PERLA DEL MAR AVE TRUST and

MOUNTAINS EDGE MASTER

ASSOCIATION,

Counter-Defendants.

BANK OF AMERICA, N.A.,

Cross-Claimant,

V.

MANDOLIN HOMEOWNERS ASSOCIATION
and NEVADA ASSOCIATION SERVICES,
INC.

Cross-Defendants.

You are hereby notified that this Court entered an Amended Findings of Fact, Conclusions

of Law, and Judgment, a copy of which is attached hereto.

DATED this 20t day of March 2018.

Case Number: A-13-686277-C

Electronically Filed
3/22/2018 7:00 AM
Steven D. Grierson

Case No.: A-13-686277-C
Dept.: XXX

NOTICE OF ENTRY OF ORDER:
AMENDED FINDINGS OF FACT,
CONCLUSIONS OF LAW,

AND JUDGMENT




[

CERTIFICATE OF SERVICE
I hereby certify that on the date filed, a copy of this Order was electronically served
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mailed or placed in the Clerk’s Office attorney folder for:

ariel.stern@akerman.com
akermanlas@akerman.com
elizabeth.streible@akerman.com
office@bohnlawfirm.com
mbohn@bohniawfirm.com
rebekkah.bodoff@akerman.com

karen.whelan@akerman.com

Tatyana Ristic. JEA
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CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST,
Plaintiff,

V.

BANK OF AMERICA, N.A.; NORTH

AMERICAN TITLE COMPANY;

MOUNTAINS EDGE MASTER

ASSOCIATION; and DOMINIC J. NOLAN,

Defendants.

BANK OF AMERICA,N.A.,
Counter-Claimant,

V.

7510 PERLA DEL MAR AVE TRUST and

MOUNTAINS EDGE MASTER

ASSOCIATION,

Counter-Defendants.

BANK OF AMERICA,NA.,
Cross-Claimant,
V.
MANDOLIN HOMEOWNERS ASSOCIATION
Ialr\ll% NEVADA ASSOCIATION SERVICES,

Cross-Defendants.

Case No.: A-13-686277-C
Dept.: XXX

AMENDED FINDINGS OF FACT,
CONCLUSIONS OF LAWY,
AND JUDGMENT

This matter came before the court on February 12, 2018 for bench trial. Michael F.

Bohn, Esq. appeared for Plaintiff/Counter-Defendant 7510 Perla Del Mar Avenue Trust

(Plaintiff) and Darren T. Brenner, Esq. and Karen A. Whelan, Esq. appeared for

Defendant/Counterclaimant Bank of America, N.A. (BANA). The court having reviewed the

paper and pleadings on file, heard the testimony of the witnesses, considered evidence, and

hearing the argument counsel, entered findings of fact, conclusions of law, and judgment.

Case Number: A-13-686277-C
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The Court now enters the following Amended Findings, Conclusions, and Judgment.

FINDINGS OF FACT

The Deed of Trust

1. This matter involves a dispute over title to a property known commonly as
7510 Perla Del Mar Avenue, Las Vegas, Nevada (the Property). Stipulated Fact No. 1.

2. Dominic Nolan, the former owner of the Property, purchased the property
located at 97510 Perla Del Mar Ave., Las Vegas, Nevada in 2010. Stipulated Fact No.
1; Trial Exhibit 3.

3. The Property is located within the Mandolin Phase 3 at Mountain's Edge
(HOA) planned unit development and is subject to the HOA’s CC&Rs, recorded on
September 14, 2006 and June 26, 2007, Instrument Nos. 20060914-0001790 and
20070626-0003072. (CC&Rs). Stipulated Fact No. 2; Trial Exhibits 34 and 35.

4. The property is also located within the Mountain’s Edge Master Association
planned unit development and is encumbered by the CC&Rs of the Master Association.
Stipulated Fact No. 3.

5. On December 9, 2010, the former owner entered into a senior deed of trust
with KBA Mortgage, LLC (the Deed of Trust) for the Property. The original value of the
Deed of Trust was $164,032.00. Trial Exhibit 3.

6. The Deed of Trust was recorded on December 10, 2010 as Instrument No.
20101210-00002325 Stipulated Fact No. 5; Trial Exhibit 3.

7. The Deed of Trust includes a Planned Unit Development Rider (PUD Rider).
The PUD Rider, Section F, provides: “If the Borrower does not pay PUD dues and

assessments when due, then Lender may pay them.” Trial Exhibit 3.

The Mortgage Savings Clause and Provisions of the CC&Rs Applicable to Deeds of Trust
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8. Section 9 of the Deed of Trust, Protection of Lender’s Interest in the Property
and Rights Under this Security Instrument, provides that the Lender may pay “any sums
secured by a lien which has priority over” the Deed of Trust. Trial Exhibit 3.

9. Section 2.5.3 of the CC&Rs states:

Except to the extent permitted under the Act (NRS 116.3116[2]), a lien under
this Section is prior to all other liens and encumbrances on a Unit except: (1)
liens and encumbrances recorded before the recordation of this Declaration; (2)
a first Security Interest on the Unit recorded before the date on which the
assessment sought to be enforced became delinquent; and (3) liens for real
estate taxes and other governmental assessments or charges against the Unit.

Trial Exhibit 34 at Bate number BANA/Nolan-01-000157

10. Section 6.2.3 of the CC&Rs also states:

Notice of Actions: The Association shall give prompt written notice to each
Eligible Mortgagee and Eligible Insurer of:...

(b) Any delinquency in the payment of Common Expense Assessments
owed by a Unit Owner which remains uncured for a period of sixty (60) days
and whose Unit is subject to a first Security Interest held, insured or
guaranteed by that Eligible Mortgagee or Eligible Insurer, as applicable.

Id. at Bate number BANA/Nolan-01-000203.
11. 6.2.6 of the CC&Rs also states:

The Association must maintain current copies of the Declaration, Bylaws,
Rules, the Association’s articles of incorporation, books, records, and financial
statements of the Association. The Association shall permit any Eligible
mortgagee or Eligible Insurer, or other first mortgagee if anites, to inspect the
books and records of the Association during normal business hours.

Id. at Bate number BANA/Nolan-01-000206.

12. Section 6.3.11 of the CC&Rs provides:

Any breach or amendment of this Declaration shall not affect or impair the lien
or charge of any Security Interest made in good faith and for value on any Unit
(or any Improvements respectively thereon); provided, however, that anK
subsequent {)Init Owner of such property shall be bound hereby whether suc
Unit Owner's title was acquired by foreclosure, in a trustee's sale or otherwise.

Id. at Bate number BANA/Nolan-01-000208.
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13 Section 6.2.8 of the CC&Rs provides:

The provisions of this Section are for the benefit of Eligible Mortgagees and

Eligigle Insurers and their successors and may be enforced by any of them by

any available means, at law or in equity.

Id at Bate number BANA/Nolan-01-000206.

14.  The deed of trust identifies Mortgage Electronic Registration Systems, Inc.

(MERS) as the initial deed of trust beneficiary. Stipulated Fact No. 6; Trial Exhibit

3.

15.  If there had been no Mortgage Savings Clause in the CC&Rs, BANA would

not have issued a VA loan on the property. TT 202:1-23.

16. MERS assigned the deed of trust to BANA, successor by merger to BAC
Home Loans Servicing, LP f/k/a Countrywide Home Loans Servicing, LP via an assignment
of deed of trust dated January 3, 2012 and recorded with the Clark County Recorder on
January 6, 2012, as Instrument No. 201201060000225. Stipulated Fact No. 23; Trial
Exhibit 5.

The HOA’s Foreclosure Sale and BANA’s Tender Efforts

17.  On January 4, 2012, Nevada Association Services (NAS), on behalf of the
HOA, recorded a Lien for Delinquent Assessments against the Property as Instrument No.
201201040001123 Stipulated Fact No. 11; Trial Exhibit 4.

18. A copy of the Lien for Delinquent Assessments was not provided to BANA.
TT at 66:13-23. Further, the Lien for Delinquent Assessments did not identify a super-
priority portion of the lien or identify information from which it could be extrapolated. Id;
see also TT 69:5-23.

19.  On February 27, 2012, NAS, on behalf of the HOA, recorded a Notice of
Default and Election to Sell Under Homeowners Association Lien, as Instrument No.
201202270002448. Stipulated Fact No. 12; Trial Exhibit 6. Again, the Notice of Default
did not identify the super-priority portion of the lien or provide information from which it

could be extrapolated. TT at 70:8-71:4.
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20.  On March 7, 2012, after recording the Notice of Default and Election to Sell,
NAS, on behalf of the HOA, mailed the notice of default to the former owner, BANA,
MERS, and other interested parties via certified mail. Stipulated Fact 13; Trial Exhibit 37
— Bates number BANA/Nolan-01-000287 - 289.

21.  Prior to the HOA foreclosure sale, on March 16, 2012, the law firm of Miles,
Bauer, Bergstrom & Winters, LLP, acting as counsel for MERS as nominee for Bank of
America, N.A., as successor by merger to BAC Home Loans Servicing, LP, sent a letter to
NAS regarding payment of the super-priority lien, the terms of which included a request for
identification of the super-priority portion measure at a maximum of nine months of unpaid
assessments, and offer to pay that amount upon proof of the same. Stipulated Fact No. 17;
Trial Exhibit 20. The letter was authored by attorney Rock Jung. TT 135:2-11; Trial
Exhibit 32. The letter was similar to thousands of requests sent by Miles Bauer during this
time period to NAS. TT 125:14-25, 164:13-21.

22.  The March 16, 2012 letter sent by Miles Bauer was received by NAS. TT
117:1-5 and 118:1-22. Stipulated Fact No. 18.

23.  NAS did not respond based on its claim that doing so would violate the
FDCPA. TT 137:18-139:10; Stipulated Fact No. 18.

24.  The parties stipulated the letter was received by NAS. At trial, plaintiff
attempted to withdraw the stipulation because the letter was not in NAS’s file. However,
testimony by Chris Yergensen, NAS’s former in-house counsel, established that it was not
uncommon for letters sent by Miles Bauer to never make it to the file. TT 164:22-165:24.
Mr. Yergensen explained: “typically with the Miles Bauer letters, and as I have testified
before, because of the routine nature, I just think that, to some degree, some of the
employees at NAS got a little bit lazy. I mean it was the same form letter every time. So

you see occasionally that the letter didn’t make it particularly to the collection file because it

just feel on deaf ears”.

25.  Prior to the time this letter was sent, it was NAS’s practice to respond to Miles

5
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Bauer by providing a ledger that described and provided an itemization of the components of
the lien. TT 125:8-19, 174:3-9. NAS was not compensated for this service. TT 176:3-178-
1. Mr. Yergensen explained that NAS ceased this practice at some point in 2012 because of
the FDCPA. NAS started providing ledgers again in our around July of 2013 based on a
change in state law. TT 174:3-175:3. When NAS started providing ledgers again in 2013,
it began charging $150 for this service based on a statute it believed authorized it to do so.
TT 175:11-16.

26. Miles Bauer’s request for a ledger in this matter fell within the period of time
NAS was not providing ledgers or any response to Miles Bauer’s requests. Mr. Yergensen
acknowledged that NAS was aware it was taking a risk in making the business decision to
refuse to respond to Miles Bauer during this period. TT 166:10-167:5, 175:4-16.

27.  As explained by Mr. Jung and, when Miles Bauer did not receive a response to
their request for payoff, they would search their data base to determine if another property
within the association had previously been collected on, and if there was a ledger in that file
they could use to attempt to determine the super-priority payoff amount. TT 126:13-20.
Miles Bauer did not have such a ledger in this instance.

28.  This court is satisfied that Miles Bauer would have issued a payment of at least
the super-priority component of the lien if NAS had responded with this information or if
Miles Bauer otherwise had the information reasonably available from another source.! Even
if Miles Bauer had been able to determine the precise amount of the super-priority, NAS’s
policy was to reject these payments unless they were for the full amount of the lien. Miles

Bauer’s practice was to send a check by runner to deliver payment. NAS’s practice was to

" The typical Miles Bauer tender process was demonstrated through Miles Bauer’s efforts to pay the Mountains Edge
Master Association on the super-priority portion of its lien. On September 10, 2012, BANA, through its counsel at
Miles Bauer, sent a letter to the Master Association offering to pay the sum of nine months of common assessments pre-
dating the former owner’s default, requesting proof of that amount, and requesting information regarding the Master
Association’s proposed sale of the property. Stipulated Fact 19; Trial Exhibit 22. On October 4, 2012, Miles Bauer,
by hand delivery, sent a check for $932.83, representing 9 months of unpaid assessments, and a voluntary payment of
collection costs/fees, to the Master Association. Trial Exhibits 24, 25, and 26.

6
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have its receptionist reject the payment at the door unless it was for the full amount of the
lien. The receptionist would not consult NAS’s management, legal department, or
collections staff before rejecting. TT 172:3-173:18.

29. NAS, on November 15, 2012, NAS, on behalf of the HOA, recorded a Notice
of Foreclosure Sale against the Property, as Instrument No. 201211150002280. The notice
set a sale for December 14, 2012. Stipulated Fact No. 23; Trial Exhibit 9.

30. On November 13, 2012, NAS, on behalf of the HOA, mailed the Notice of
Foreclosure Sale to the former owner, BANA, and other interested parties. Stipulated Fact
No. 24; Trial Exhibit 37 Bates number BANA/Nolan-01-000357 - 362

31. NAS, on behalf of the HOA, posted the Notice of Foreclosure Sale on the
Property and in three places throughout the county in November 15, 2012. Stipulated Fact
No. 25; Trial Exhibit 52.

32.  The Master Association provided a statement of account showing the total
amount the former owner owed the Master Association through September 20, 2012 in
response to Miles Bauer's letter. Trial Exhibit 23.

33. Miles Bauer, on BANA'’s behalf, delivered a check in the amount of $932.83
to the Master Association, c/o Silver State, on or about October 4, 2012. This apparently
included $225 representing nine months’ worth of unpaid assessments, plus a payment of
collection costs and fees.

34. NAS, on behalf of the HOA, published the Notice of Foreclosure Sale in
Nevada Legal News on three dates (November 21, 2012, November 30, 2012 and December
7,2012. Stipulated Fact No. 26; Trial Exhibit 53.

35.  On February 1, 2013, Plaintiff appeared at the public auction and acquired the
property at the HOA foreclosure sale with a bid of $14,600, as evidenced by the foreclosure

deed recorded on February 7, 2013. Stipulated Facts No. 27 and 28; Trial Exhibit 10,
NAS issued a deed upon sale, which was recorded on February 7, 2013. Trial Exhibit 10.

36. BANA, successor by merger to BAC Home Loans Servicing, LP f/k/a
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Countrywide Home Loans Servicing, LP assigned the deed of trust to Nationstar Mortgage,
LLC, via an assignment of the deed of trust recorded with the Clark County Recorder on
July 10, 2013, as Instrument No. 201307100000782. Stipulated Fact No. 23; Trial Exhibit
11.

37.  BANA retained expert appraiser Matthew Lubawy to perform a retroactive
Fair Market Value Appraisal of the property at the time of the February 1, 2013 HOA sale,
as defined in Unruch v. Streight, 96 Nev. 684, 615 P.2d 247 (1980) and the Restatement
(third) of Property § 8.3. BANA’s expert is qualified to render an opinion regarding the Fair
Market Value of the Property on February 1, 2013. As stated in Mr. Lubawy’s expert report,
the Fair Market Value at the time of the HOA sale was $158,500. Stipulated Fact No. 31;
Trial Exhibit 33.

38. NAS routinely rejected attempts to pay superpriority liens, even after
reinstating the practice of providing payoff demands for which they charged $150.00. TT
136:9-18; 145:9-146:4.

39.  The owner of the subject property is 7510 Perla Del Mar Avenue Trust. Eddie
Haddad, who is a sophisticated real estate investor who holds a Nevada Real Estate Broker’s
license and established the trust, has over 20 years of experience in real estate. He owns and
operates Great Bridge Properties, which is a real estate brokerage. He also owns a real estate
management company called Resources Management Group, LLC. Resources Management
Group is the company Mr. Haddad uses to manage many of his real estate acquisitions,

including the subject property. He is the de facto manager of the 7510 Perla Del Mar Avenue
Trust. TT 8:25-10:3

40.  Eddie Haddad attended and bid at hundreds of HOA foreclosure sales every
year. TT 12:14-19. Through that process, he has acquired hundreds of properties at

foreclosure sales over the years. TT 12:20-22.

CONCLUSIONS OF LAW
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l. "A quiet title action . . . is the proper method by which to adjudicate disputed
ownership of real property rights." Howell v. Ricci, 124 Nev. 1222, 1224, 197 P.3d 1044,
1046 (2008). "An action may be brought by any person against another who claims an estate
or interest in real property, adverse to him, for the purpose of determining such adverse
claim." NRS 40.010.

2. Here, Plaintiff seeks to quiet title in its name and extinguish the Deed of Trust
as a result of the HOA foreclosure sale. The court finds the sale did not extinguish the Deed
of Trust because: (1) the superpriority portion of the lien was tendered prior to the sale; and
(2) the equities balance in favor of BANA.

L BANA’s Offer Redeemed the Super-Priority As a Matter of Law.

3. NRS116.3116 provides in part:

The lien is also prior to all security interests described in paragraph (b) to the extent
of any charges incurred by the association on a unit pursuant to NRS 116.310312 and
to the extent of the assessments for common expenses based on the Iperiodic budget
adopted by the association pursuant to NRS 116.3115 which would have become
due in the absence of acceleration during the 9 months immediately preceding
institution of an action to enforce the lien

(emphasis added)

4. The only portion of the HOA's lien that is prior to the first deed of trust's
interest is that amount for up to nine months of assessments only. Horizons at Seven Hills
Homeowners Assoc. v. Tkon Holdings, LLC, 132 Nev. Adv. Op. 35 (Apr. 28, 2016).

5. In SFR Investments, the Nevada Supreme Court held that a first deed of trust
holder’s pre-foreclosure tender prevents the first deed of trust from being extinguished. 334
P.3d at 414 ("[A]s junior lienholder, [the holder of the first deed of trust] could have paid off
the [HOA] lien to avert loss of its security[.]").

6. The HOA’s foreclosure begins at the recording of the notice of delinquent
assessment lien. Saticoy Bay LLC Series 2021 Gray Eagle Way v. JPMorgan Chase Bank,
NA., 388 P.3d 226, 231, 133 Nev. Adv. Op. 3 __ (2017). See also Property Plus
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Investments, LLC v. Mortgage Electronic Registration Systems Inc., et al., 133 Nev. Ad. Op.
62__ (September 2017).

7. The parties stipulated that prior to the HOA foreclosure sale, Miles Bauer, on
behalf of the beneficiary of the first deed of trust, requested the lien balance from NAS. NAS
stipulated that it received this letter, but it did not respond to Miles Bauer’s letter based upon
its claim that doing so would violate the FDCPA.

8. BANA'’s offer to pay coupled with NAS’s refusal to accept, acknowledge, or
even respond, was sufficient to redeem the seniority for the first deed of trust. As a matter of
law, tender is complete when “the money is offered to a creditor who is entitled to receive
it.” Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) (emphasis added); see
also Fresk v. Kramer, 99 P.3d 282, 286-87 (Or. 2004) (emphasis added); see also 74 Am.
Jur. 2d Tender § 22 (2014). Money need not actually change hands. “[W]hen a party, able
and willing to do so, offers to pay another a sum of money and is told that it will not be
accepted, the offer is a tender without the money being produced.” Guthrie v. Curnutt, 417
F.2d 764, 765-766 (10th Cir. 1969); accord Ebert v. Western States Refining Co., 75 Nev.
217, 221-222, 337 P.2d 1075, 1077 (1959) (Tender of rent sufficient where offered by tenant
and refused by landlord).

9. Bank of America, through its counsel Miles Bauer, offered to pay the super-

priority

portion of the lien. Miles Bauer was ready, willing, and able to provide payment for a super-
priority tender. Based on the testimony of Rock Jung and Jessica Woodbridge, Miles Bauer
was hired by BANA to do just that. The testimony evidences that Miles Bauer was hired to
pay the super-priority portion of the lien or more, and it would have done so, as it did
hundreds of times, if information was provided from NAS as requested. In addition to
providing thousands of similar tender payments, Miles Bauer provided an (over)payment of
tender to the Master Association. Having demonstrated they were ready, willing and able to

pay when the Master Association provided Miles Bauer the information they needed to do

10
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s0, it is evident that had NAS provided what was requested, Miles Bauer would have issued
a check to Mandolin as well. This court concludes that Miles Bauer was ready, willing and
able to pay the superpriority portion of the lien as well as additional fees and costs. The
testimony from Chris Yergensen and Susan Moses at trial corroborated this conclusion.
NAS knew that the only proof of an accounting needed to obtain a super-priority check was
an itemized letter, and it knew that Miles Bauer would send such a check if it had that
information. There was no evidence or argument at trial to suggest a contrary conclusion.’
10.  As a matter of law, the FDCPA only prohibits third-party communications
made “in connection with the collection of a debt.” 15 U.S.C. § 1692¢c(b). A communication
is made in connection with the collection of a debt only if the “animating purpose of the
communication [is] to induce payment by the debtor.” Meclvor v. Credit Control Services,
Inc., 773 F.3d 909, 914 (8th Cir. 2014); Simon v. FIA Card Servs., N.A., 732 F.3d 259, 266
(3d Cir. 2013); Grden v. Leikin Ingber & Winters PC, 643 F.3d 169, 173 (6th Cir. 2011);
Gburek v. Litton Loan Servicing, 614 F.3d 380, 382 (7th Cir.2010). Foreclosing on a lien is
not a “debt collectipn” as defined by the FDCPA, and is thus outside the statute’s purview.
See Santoro v. CTC Foreclosure Serv., 12 Fed. App’x. 476, 480 (9th Cir. 2001); Warren v.
Countrywide Home Loans, Inc., 342 Fed. App’x 458, 460 (11th Cir. 2009) (explaining that
“the plain language of the FDCPA supports” the conclusion that “foreclosing on a security
interest is not debt collection activity™); Montgomery v. Huntington Bank, 346 F.3d 693, 700
(6th Cir. 2003); Nadalin v. Automobile Recovery Bureau, Inc., 169 F.3d 1084, 1085 (7th Cir.
1999). NAS’s refusal to respond on the basis of the FDCPA was unreasonable for multiple

reasons.. It was just an excuse to be able to go forward with the foreclosure sale. The court

2 In fact, BANAs offer was in excess of the actual super-priority lien in this case. “[T]he superpriority lien ...is limited
to an amount equal to the common expense assessments due during the nine months before foreclosure,” Horizon at
Seven Hills Homeowners Association, Inc. v. Tkon Holdings, LLC, 132 Nev. Adv. Op. 35,at 13,2016 WL 1704199 at *6
(emphasis added). The HOA's foreclosure begins at the recording of the notice of delinquent assessment lien. Saticoy
Bay LLC Series 2021 Gray Eagle Way v. JPMorgan Chase Bank, N.A., 388 P.3d 226, 231 (2017).NAS agreed there
were only five months’ worth of assessments prior to the NOL (and the homeowner satisfied all but $39.10 of the super-
priority).

11
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does not accept NAS's position that the HOA was prohibited from disclosing information
about the super-priority component of the lien, if any, under the FDCPA. First, the entirety
of the lien was already a matter of public record. Second, NAS, itself, had a practice of
disclosing, at no cost, what it believed to be the super-priority component up to at least 2012,
Third, even if the FDCPA would otherwise prevent disclosure of information that is already
a matter of public record, the CC&Rs expressly set forth BANA's right to obtain this
information. The CC&Rs are a covenant that ran with the land, and operate as Nolan's
consent. Nevada's Supreme Court defines CC&Rs in both contractual and real property
terms. Boulder Oaks Cmty. Ass'nv. B & J Andrews, 169 P. 3d 1155, 1160-1161 (Nev. 2007)
(CC&Rs are a source of contractual rights, run with the land, and provide a burden and a
benefit of rights to the property owner, superseded on other grounds 125 Nev. 397, 215 P.3d
27 (2009). NAS was, therefore, obligated to provide the requested information to Miles
Bauer.

11.  NAS’ refusal to accept the offer to pay the super-priority or otherwise provide
an account ledger to Miles Bauer cannot form a basis to defeat the tender. “[A]ny
affirmative tender of performance is excused when performance has in effect been prevented
by the other party... It is a principle of fundamental justice that if a promisor is himself the
cause of the failure of performance, either of an obligation due him or of a condition upon
which his own liability depends, he cannot take advantage of the failure.” 15 Williston, A
Treatise on the Law of Contracts, § 47:4 (4th ed. 2017).

12.  Even if super-priority notice had been provided, the super-priority and
anything less than payment in full would have been rejected, as stated in the testimony of
Moses and Yergensen. “A tender is not necessary where the declarations of the offeree are
such as to indicate that the actual offer of money will be rejected; the law does not require a

man to do a vain and fruitless thing; a strict and formal tender is not necessary where it

12
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appears that if it had been made it would have been refused.” Enfield v. Huffman Motor Co.,
117 Cal. App. 2d 800, 807 (1953).

13.  Consequently, the bank’s tender offer through Miles Bauer was all that the
bank needed to do to protect its interest in the property. Alternatively, the Court concludes
that payment of the super-priority would have been futile because that payment would have
been rejected. Therefore, as a matter of law, BANA’s first deed of trust was not
extinguished by the subject foreclosure sale.

14.  Even if Miles Bauer had learned the amount of the superpriority component—
either from NAS or through an archived ledger from Mandolin — actual payment of the
superpriority amount would have been futile. The evidence established that NAS had an
ordinary course of business of rejecting payments from Miles Bauer if the payments were
only for the superpriority component.

15.  Based upon the foregoing, and good cause appearing, the Court hereby finds
and concludes that because of the bank’s tender of the super-priority portion of the HOA’s
lien, the bank preserved its interest in the subject property, and the HOA foreclosed on only
the sub-priority portion of its lien,

16.  The Court further finds that Plaintiff’s status as a bona fide purchaser is moot
by virtue of the superpriority component having been extinguished by the Miles Bauer
rejected tender.

11, Equitable Balancing

17. In addition to defenses available at law, the court possesses the equitable
power to determine whether an HOA sale extinguished a deed of trust. Nationstar
Mortgage, LLC, v. Saticoy Bay LLC Series 2227 Shadow Canyon, 1133 Nev. Adv. Op. 91

(Nov. 22, 2017); Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132
Nev. Adv. Op. 5, 366 P.3d 1105, (2016). Recently in Shadow Canyon, the Court explained
that while price alone is not sufficient to invalidated a sale, when the sale price is palpably
and greatly inadequate, coupled with unfairness, fraud, oppression or irregularity, the sale

13
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may be set aside. Only slight evidence of unfairness is needed to set aside the foreclosure
sale. See Shadow Canyon, 405 P.3d at 649

18.  The parties stipulated that on February 1, 2013, Plaintiff purchased the subject
property at the HOA foreclosure sale with a bid of $14,600.00. BANA'’s expert appraiser
determined the fair market value (FMV) of the property at the time of the February 1, 2013
HOA sale, to be $158,500.00. The purchasé price was less than 9% of the FMV. The point
of the Restatement (Third) of Real Property. Mortgages §8.3 (1997) approach analyzed by
Shadow Wood Homeowners Ass 'n v. N.Y. Cmty. Bancorp, Inc., 132 Nev. Adv. Op. §, 366
P.3d 1105, 1114 (2016) is to compare the fair market value of the property versus what it
actually sold for at the foreclosure sale, and if the foreclosure sale price is less than 20% of |
the fair market value, then that fact can render the price to be “palpably and greatly
inadequate” which, in conjunction with other circumstances that reflect fraud, unfairness, or
oppression, can support setting aside the sale. See Shadow Canyon, 405 P.3d at 649

19.  The price contemplated by this test is not the amount that a reasonable
purchaser at a foreclosure sale would have paid. Under Shadow Wood, the Fair Market
Value standard is defined as a sale which is not the fair “forced sale” value of the real estate,
but the price which would result from negotiation and mutual agreement, after ample time to
find a purchaser, between a vendor who is willing, but not compelled to sell, and a purchaser
who is willing to buy, but not compelled to take a particular piece of real estate. Restatement
(Third) of Prop.: Mortgages § 8.3 cmt. b (1997). See also Shadow Wood Homeowners Ass'n
v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, (2016).

20.  Although this Court does not agree, the binding Nevada Supreme Court
precedent in Shadow Wood, indicates that Fair Market Value does not consider whether the
price of $14,600 was “fair” in comparison to other HOA foreclosure sales. The Fair Market

Value standard contemplates what the property would have sold for outside of the forced
sale setting. Shadow Wood Homeowners Ass’'n v. New York Cmty. Bancorp, Inc., 132 Nev.

Adv. Op. 5, 366 P.3d 1105, (2016). Even so, the Court only sets aside a foreclosure sale if
14
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the fraud, oppression, or unfairness “causes” the low price. In this case, this Court is not
convinced that the low price resulted from any fraud, oppression, or unfairness, and
consequently, the foreclosure sale will not be set aside or considered a “wrongful
foreclosure.”

21.  In considering whether Plaintiff was a bona fide purchaser for value (BFP), the
Court is not convinced that this analysis is appropriate when dealing with a forced or
distressed sale such as an HOA foreclosure sale.

22.  Generally, a BFP analysis is appropriate when dealing with UCC issues, and
the sale of goods on the open market. The Nevada Supreme Court has indicated, however,
that consideration of a purchaser’s BFP status may be appropriate for cases such as this. The
Court has recently indicated that a subsequent purchaser is bona fide under common-law
principles if it takes the property for a valuable consideration and without notice of the prior
equity, and without notice of facts which upon diligent inquiry would be indicated and from
which notice would be imputed to him, if he failed to make such inquiry. Shadow Wood at
1115, citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947); Moore v.
DeBernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923).

23.  Mr. Haddad, who testified for the Plaintiff trust, has been a real estate investor
for more than 20 years. Mr. Haddad, and Plaintiff, admitted that prior to purchasing the
property, they knew that the Deed of Trust had been recorded against the property. The
Planned Unit Development Rider to this Deed of Trust placed them on record notice that “If
Borrower does not pay assessments when due, the lender may pay them.” Mr. Haddad
conceded that he made no inquiry as to whether there was a payment on the super-priority
portion of the lien, or attempted payment on the super-priority portion of the lien, of any
party, including NAS, the HOA, Bank of America, or any other individual or entity. When
Mr. Haddad decided to purchase the property despite there being a recorded deed of trust

15
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against it, without inquiring whether there had been an attempt to pay the superpriority
portion of the lien, he took the risk that the deed may be encumbered by a first deed of trust.

24.  The recorded notice of sale, as well as the published notice in the Nevada
Legal news, both indicated that the sale was made without warranty.

25.  The purchaser at an HOA foreclosure sale can only obtain what the seller has
to give. There is no warranty or guaranty, and consequently, whatever the seller had is the
most that Plaintiff could acquire. Since the superpriority amount was tendered, and this
Court finds that such tender protected BANA'’s security interest in the property, Plaintiff
obtained only the title or interest in the property that was available for sale.

26.  Based upon the facts and circumstances as set forth herein, and in the

pleadings, the Court concludes that the only interest the HOA had to convey was the
subpriority portion of their lien. The Plaintiff’s took interest in the property, is subject to
BANA'’s deed of trust.
JUDGMENT

The Court having made its Findings of Fact and Conclusions of Law,

IT IS ORDERED, ADJUDGED, and DECREED the HOA foreclosed on only the
sub-priority portion of its lien; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that the super-
priority portion of the HOA’s lien was discharged and extinguished prior to the HOA
foreclosures sale as a result of the tender by the bank; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Plaintiff 7510
Perla Del Mar Ave. Trust purchased an interest in the Property, located at 7510 Perla Del
Mar Avenue, Las Vegas, Nevada subject to BANA’s deed of trust, which remains a first
position lien against the Property; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that BANA’s Deed
of Trust recorded on December 10, 2010 remains a first position lien against the Property

and is superior to the interest conveyed in the Foreclosure Deed; and
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IT IS FURTHER ORDERED, ADJUDGED, and DECREED that all remaining
claims not specifically mentioned, including all claims in Plaintiff’s Complaint, are mooted
by the findings above and thereby dismissed with prejudice; and

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that BANA shall

have its cost of suit, any issues regarding attorneys’ fees to be deferred pending motion

practice directed thereto.

DATED - [ W/MUA ,2018.

WOURT JUDGE
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circle, Suite 480
Henderson, Nevada 89074

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

7510 PERLA DEL MAR AVE TRUST, CASE NO.: A-13-686277-C
DEPT NO.: XXX
Plaintiff,

VS.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A
NEVADA CORPORATION; MOUNTAINS
EDGE MASTER ASSOCIATION; and
DOMINIC J. NOLAN,

Defendants.

NOTICE OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE

Please take notice the plaintiff, 7510 Perla Del Mar Ave Trust, hereby voluntarily dismisses
NORTH AMERICAN TITLE COMPANY without prejudice, pursuant to NRCP 41 (a)(1)(I) which

provides:

Subject to the provisions of Rule 23(e), of Rule 66, and of any statute, an action may be
dismissed by the plaintiff upon repayment of defendants' filing fees, without order of
court (i) by filing a notice of dismissal at any time before service by the adverse party
of an answer or of a motion for summary judgment, whichever first occurs, or (ii) by
filing a stipulation of dismissal signed by all parties who have appeared in the action.
Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is without
prejudice, except that a notice of dismissal operates as an adjudication upon the merits
when filed by a plaintiff who has once dismissed in any court of the United States or of
any state an action based 6 on or including the same claim.

A-13-686277-C 1
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NORTH AMERICAN TITLE COMPANY has not served an answer or a motion for summary
judgment. NORTH AMERICAN TITLE COMPANY s filing fees, if any, will be paid concurrently
with service of this notice.

Dated this _9th  Day of May, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
2260 Corporate Circle, Suite 480
Henderson, Nevada 89074
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that | am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 9th day of May, 2018 an electronic copy of the NOTICE
OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE was served on opposing counsel via the

Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.
AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada, 89134

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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