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LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C. 
JOSEPH P. GARIN, ESQ. 

~j·~'"-
CLERK OF THE COURT 

Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
Attorneys for Defendants/Third-Party 
Plaintiffs Robert Chur, Steve Fogg, 
Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, 
Jeff Marshall, and Eric Stickels 

DISTRICT COURT 

CLARKCOUNTY,NEVADA 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK L TC RISK 
RETENTION GROUP, INC., 

Plaintiff, 

vs. 

ROBERTCHUR,STEVEFOGG,MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNl-TER 
UNDERWRITING MANAGEMENT 
CORP., UNl-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION,; 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive, 

Defendants. 

CASE NO.: A-14-711535-C 

DEPT. NO.: 27 

DEFENDANTS ROBERT CHUR, STEVE 
FOGG, MARK GARBER, CAROL 
HARTER, ROBERT HURLBUT, 
BARBARA LUMPKIN, JEFF 
MARSHALL, AND ERIC STICKELS' 
MOTION TO DISMISS FIRST AMENDED 
COMPLAINT 

Date of Hearing: __ 0_5_1_2_ 6_1_1_ 6 __ _ 

Time of Hearing: __ 1_0_: _3_0_A_M __ _ 

Defendants ROBERT CHUR, STEVE FOGG, MARK GARBER, CAROL 

HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, and ERIC 

STICKELS by and through its counsel of record at the law firm of Lipson, Neilson, Cole, 

Seltzer & Garin, P.C., hereby submits its Motion to Dismiss First Amended Complaint. 
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This motion is based upon the attached memorandum of points and authorities, 

the pleadings and papers on file with this Court, and any oral argument this Court may 

allow at the hearing on this motion. 

DATED this [&day of April, 2016. 

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C. 

sy: -rrro"O 
Joseph P. Garin, Esq. (6653) 
Angela T. Nakamura Ochoa, Esq. (10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89144 
(702) 382-1500 - Telephone 
(702) 382-1512- Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 

Attorneys for Defendants/Third-Party 
Plaintiffs Robert Chur, Steve Fogg, 
Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, 
Jeff Marshall, and Eric Stickels 
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NOTICE OF MOTION 

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that counsel for 

Defendants will bring the foregoing DEFENDANTS ROBERT CHUR, STEVE FOGG, 

MARK GARBER, CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF 

MARSHALL, AND ERIC STICKELS' MOTION TO DISMISS FIRST AMENDED 

COMPLAINT on for hearing before the above-entitled Court, on the 2 6 day of 

Ma Y , 2016, at the hour of 1 O : 3 O a.m. in Department 27, of the 

Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada, or as soon thereafter 

as counsel may be heard . 

DATED this (S~~ay of April, 2016 . 

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C . 

By~ Josep~ Garin, Esq. (6653) 
Angela T. Nakamura Ochoa, Esq. (10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89144 
jgarin@lipsonneilson.com 
aochoa@lipson neilson. com 

Attorneys for Defendants/Third-Party 
Plaintiffs Robert Chur, Steve Fogg, 
Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, 
Jeff Marshall, and Eric Stickels 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This is a case against former directors of a corporation that is now in a liquidation 

receivership. Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert 

Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels (collectively "BOD") were 

directors for Lewis & Clark, L TC Risk Retention Group, Inc. (L&C), a risk retention group 

of skilled nursing facilities. Plaintiff, the Commissioner of Insurance for the State of 

Nevada, is the court-appointed receiver for L&C and asserts claims against the BOD for 

gross negligence and deepening insolvency . 

This Court granted in part the BOD's Motion to Dismiss the original complaint, 

holding that Plaintiff's claim for deepening insolvency was collateral to the claim for 

gross negligence, but that the claim for gross negligence failed because the Complaint 

alleged facts arising to mere negligence, not gross negligence. 1 Plaintiff's First 

Amended Complaint is no different. It is in all material respects the same complaint this 

Court has already dismissed, updated to include legal conclusions that this Court has 

already rejected. Plaintiff alleges no new facts supporting a claim for gross negligence . 

In fact, the First Amended Complaint establishes another basis for dismissal. 

Plaintiff now alleges that the BOD's "negligence" dates to as early as 2009 and was 

known by the Nevada Division of Insurance (DOI) as early as September 2010.2 

Accepting these allegations as true, the applicable statute of limitations required the 

Plaintiff, Nevada's Division of Insurance Commissioner of Insurance, to file suit against 

the BOD on or before September 2014. This action, however, commenced in 

2 See First Amended Complaint at 1J1J77-79. 

2 See First Amended Complaint at 1J1J77-79. 
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December 2014. 

II. SUMMARY OF PLAINTIFF'S ALLEGATIONS 

L&C was formed in Nevada as a risk retention group in and around 2003 for 

purposes of writing professional and general liability coverage for long term care 

facilities. First Amended Complaint (FAC), ~ 30. The L&C board of directors at the time 

retained Defendants Uni-Ter UMC and Uni-Ter CS (collectively "Uni-Ter") for purposes 

of managing L&C. Id. at~ 33. According to Plaintiff, BOD knew that Uni-Ter was just 

recently formed and therefore placed undue reliance on Uni-Ter. Id. at ~ 34 (new 

allegation). 

Defendant Uni-Ter held themselves out as leaders in providing liability insurance 

to the healthcare industry. Id. at ~ 39. Uni-Ter created at least five risk retention 

groups. Id. at ~ 40. Over the years, L&C board of directors entered into various 

management agreements with Uni-Ter, where Uni-Ter was to 1) market the insurance 

products, 2) handle underwriting, 3) handle claims, 4) conduct audits and maintain the 

records for L&C, 5) facilitate re-insurance, and 6) provide the record keeping and 

financials for L&C. Id. at~~ 45-50. 

In 2009, at Uni-Ter's direction, BOD accepted multi-site operators, such as 

Sophia Palmer into the risk retention group as policy holders. Id. at ~ 55 (new 

allegation). According to Plaintiff, in accepting Sophia Palmer into the group, along with 

other multi-site operators, BOD failed to "exercise a slight degree of diligence," or 

exercise "scant care in informing itself based upon the information available." These 

multi-site operators "constituted a significant divergence from the established business 

model." Id. at~ 58-60 (new allegation). At this time, apparently, the DOI reprimanded 

the BOD for a failure to submit a Conflict of Interest Statement as required under NAC 

694C. Id. at~ 57 (new allegation). 

According to Plaintiff, a financial disaster occurred in September 2010, evidenced 

by the DOI sending the BOD a letter advising BOD of the "dangerous financial position 
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of L&C." Id. at 11 77 (new allegation). According to Plaintiff, BOD "failed to exercise 

even slight diligence in correcting the substantial problems L&C was facing, and the 

alarming financial problems of L&C outlined by the DOI in its September 2010 Letter 

were not corrected, and in fact were dramatically worsened by the Board's actions." Id. 

at 1180 (new allegation). 

According to Plaintiff, on September 1, 2011, Sanford Elsass and Donna Dalton 

sent a memo to the BOD outlining the causes of the financial difficulties and 

represented that Uni-Ter would hire a consultant to perform an analysis on the claims 

process. Id. at 11 83 (new allegation). A·ccording to Plaintiff, the acceptance of the multi

state operators in 2009 was disastrous to the company, so it should not have relied 

upon Uni-Ter's representations at the time. Id. at 11 85 (new allegation). According to 

Plaintiff, BOD should have verified whether accurate information was provided to the 

consultant and "failed to exercise even a slight degree of care." Id. at 11 86 (new 

allegation). 

The BOD approved the retention of Praxis Claim Consulting to conduct a sample 

review of L&C's claims handling process. Id. at 1111 84, 87 (new allegation). 

On September 23, 2011, the DOI sent another letter to BOD regarding its 

disastrous financial condition which the BOD had failed to take action to correct. Id. at 11 

90-91 (new allegation). 

Throughout L&C's existence, BOD met quarterly and were provided various 

reports by Uni-Ter. Id. at 111199-100. In and around October, 2011, BOD received news 

of L&C's bad finances. At that time, BOD also approved capital contributions by 

shareholders Oneida, Eagle Healthcare, Pinnacle, Marquis, Elderwood, Rohm and Uni

Ter. Id. at 11 125. The capital infusion was approximately $2.2 million. Id. at 11 186. 

Moreover, BOD retained professionals to conduct additional audits, specifically that of 

L&C's claims. Id. at 1J1J 128, 140. 

Oneida, Eagle Healthcare, Pinnacle, Marquis, Elderwood, and Rohm were 

shareholders of the risk retention group, L&C. See Id. at 1J 37. They were also 
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companies represented by defendant board of directors: Eric Stickels, Jeff Marshall, 

Mark Garber, Steve Fogg, Robert Chur, and Robert Hurlbut. See Id. at ,-r,-r 25, 22, 11, 

8, 3. 

Between December 2011 through January 2012, BOD received more news 

(when it met more frequently than required by their by-laws) about L&C's apparent 

down turn, including an increase in claim reserves and a decrease in surplus. Id. at ,-r411 

127, 130. Near the end of January 2012, L&C's Nevada attorney (Connie Akridge) 

began communicating with the DOI about the state of L&C. Id. at 411411 132-133. In May 

2012, the DOI scheduled a date to examine L&C. Id. at ,-r 138. By July 2012, BOD 

received news of more increases in the claims loss reserve and decided that no new 

business would be written. Id. at 411 141. By September 24, 2012, the BOD decided to 

contact the DOI to request that L&C be placed into rehabilitation. Id. at 411144. 

On November 2012, the DOI instituted its Receivership Action before 

Department 11. Id. at 411 2. This instant action was not commenced until December 23, 

2014.3 

Ill. LEGAL ARGUMENT 

A. A Motion To Dismiss is Appropriate 

A defendant is entitled to dismissal of a claim when a plaintiff fails "to state a 

claim under which relief can be granted." NRCP 12(b)(5). "When considering a motion 

to dismiss made under NRCP 12(b)(5), a district court must construe the complaint 

liberally and draw every fair reference in favor of the plaintiff." Cohen v. Mirage Resorts, 

Inc., 119 Nev. 1, 22, 62 P.3d 720, 734 (2003). However, due process demands "more 

than labels and conclusions" or a "formulaic recitation of the elements of a cause of 

action." Ashcroft v. Iqbal, 556 US 662, 678 (2009) (citations omitted). In reviewing a 

motion to dismiss, the "court can accept the plaintiffs' factual allegations as true, but the 

allegations must be legally sufficient to constitute elements of the claim asserted." 

3 Defendants respectfully request the Court take judicial notice of its docket, specifically the date the 
Complaint was filed. 
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Munda v. Summerlin Life & Health Ins., Co., 127 Nev. Adv. Op. 83 (2011). The court is 

"not bound to accept as true a legal conclusion couched as a factual allegation." 

Papasan v. Allain, 478 U.S. 265, 286, 106 S. Ct. 2932, 2944 (1986). "Factual 

allegations must be enough to rise above the speculative level." Bell Atlantic v 

Twombly, 550 US 544, 555. To survive a motion to dismiss, a complaint must contain 

sufficient factual matter to "state a claim to relief that is plausible on its face." Iqbal, 556 

U.S. at 678 (citation omitted). 

Additionally, when the defense of the statute of limitations appears on the face of 

the complaint, a motion to dismiss for failure to state a claim is proper. Kellar v. 

Snowden, 87 Nev. 488, 491, 489 P.2d 90, 92 (1971 ). 

B. Plaintiff has still failed to plead factual claims to support Gross 

Negligence 

Plaintiff's First Amended Complaint was revised to add conclusory allegations, 

mainly upon information and belief, despite it being the holder of all documents relevant 

to this action.4 Some of the new allegations Plaintiff added, infers earlier bad acts, 

widening the scope of alleged bad acts to the year 2004, rather than what originally 

appeared to be Plaintiff's focus of September 23, 2011. 

As the Court already observed, Plaintiff could not establish gross negligence 

arising out of the alleged failure to timely act after receipt of the September 23, 2011 

news of L&C's dire finances. As previously discussed, Plaintiff's own factual allegations 

and documents show that indeed the BOD acted to remedy L&C's financial situation, 

including but not limiting to infusing capital into the risk retention group, requesting 

retention of another consultant/audit and asking for more frequent reporting. Although 

BOD was unable to save L&C and eventually asked for it to be placed into receivership, 

the inability to produce a successful company is by no means evidence of gross 

negligence. There are no factual allegations that show BOD acted or failed to act to the 

4 See First Amended Complaint, Exhibit 1, Order of Liquidation. 
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level of gross negligence. In summary, Plaintiff's theory remains unchanged, that L&C 

failed, because the BOD relied too heavily on Uni-Ter's recommendations, and did not 

take immediate action to remedy L&C's financial position. 

1. The Case Law Establishes that Gross Negligence is "want of care," and 

"absence of slight diligence," which is not established by the facts here. 

Although there are no cases in Nevada establishing the standard of gross 

negligence within the context of directors and officers liability, there are cases in other 

jurisdictions. In a Ninth Circuit case reviewing the California's business judgment rule, 

the court determined gross negligence is not a well-meaning director who is 

"misinformed, misguided and honestly mistaken." FDIC v. Castetter, 184 F.3d 1040, 

1046 (9th Cir. 1999). Further, a director has no duty to possess specialized knowledge. 

Id. The Ninth Circuit ultimately granted summary judgment in favor of the board of 

directors because the plaintiff could only muster arguments that directors made bad 

choices, but could not dispute that the board of directors requested and received 

"information, opinions, reports, or statements including financial statements and other 

financial data." Id. at 1045. The mere request and receipt of information was sufficient 

to insulate the board from liability. 

As discussed in the first Motion to Dismiss, the Nevada Supreme Court 

described gross negligence as the following: 

"Gross negligence is substantially and appreciably higher in magnitude 
and more culpable than ordinary negligence. Gross negligence is 
equivalent to the failure to exercise even a slight degree of care. It is 
materially more want of care than constitutes simple inadvertence. It 
is an act or omission respecting legal duty of an aggravated character as 
distinguished from a mere failure to exercise ordinary care. It is very great 
negligence, or the absence of slight diligence, or the want of even 
scant care. It amounts to indifference to present legal duty, and to utter 
forgetfulness of legal obligations so far as other persons may be affected. 
It is a heedless and palpable violation of legal duty respecting the rights of 
others. The element of culpability which characterizes all negligence is, in 
gross negligence, magnified to a higher degree as compared with that 
present in ordinary negligence. Gross negligence is manifestly a smaller 
amount of watchfulness and circumspection than the circumstances 
require of a prudent man. But it falls short of being such reckless disregard 
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of probable consequences as is equivalent to a willful and intentional 
wrong. Ordinary and gross negligence differ in degree of inattention, while 
both differ in kind from willful and intentional conduct which is or ought to 
be known to have a tendency to injure." Hart v. Kline, 61 Nev. 96, 116 
P.2d 672, 674 (1941). (Emphasis balded). 

These balded phrases were thrown throughout Plaintiff's First Amended 

Complaint, but they are conclusory and do not arise to facts of gross negligence. 

2. The failure to timely act cannot be gross negligence. because simple action 

defeats gross negligence. 

Under no circumstances can failure to take immediate action be gross 

negligence. As discussed in Hart, gross negligence is failure to exercise a slight degree 

of care. The very act of acting is sufficient to overcome the gross negligence standard . 

In essence Plaintiff's claim that BOD failed to timely act is subsumed by the allegation 

that BOD acted without an informed basis. The inaccuracy of these allegations are 

discussed below. 

3. Plaintiff's Factual Allegations and Documents Support the Fact that BOD 

received information, questioned that information at times and acted with a 

slight degree of care, sufficient to insulate them from liability. 

As to these claims that BOD should have known that Uni-Ter was providing 

inadequate information, that BOD did not take the time to verify the accuracy of Uni

Ter's work and that BOD did not even understand the information provided by Uni-Ter, 

California has already determined gross negligence is not established when one is 

simply misinformed or misguided. A board of director is not charged with the duty of 

having specialized knowledge such as knowing the ins and outs of the insurance 

industry5 . A BOD can be informed through its management company, who was Uni

Ter. According to BOD's Complaint, BOD met quarterly, received reports, questioned 

reports and asked for further information when necessary, infused capital into L&C, and 

5 See NRS 78.138. 
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required direct handling of operations when L&C's financial problems were apparent. 

Had BOD not done any this, potentially Plaintiff could come to this Court and allege 

"gross negligence." The fact is that the Complaint is filled with factual allegations that 

BOD did more than simply "want of care." BOD exercised some degree, even a slight 

degree, based on the factual allegations set forth in the Complaint and this slight degree 

of care is sufficient to overcome gross negligence. 

Because the first Complaint and Motion to Dismiss was focused on the BOD's 

acts subsequent to the September 23, 2011 news of L&C's financial condition, in which 

the Court has already determined was not an exemplification of gross negligence, BOD 

will show how Plaintiff has provided the facts to support that as early as 2004, BOD 

exercised some degree of care. A summary of Plaintiff's Exhibits, exemplifying the 

BOD acting with a slight degree of care are as follows: 

On or about 
January 1, 2004 

August 12, 2005 

September 14, 
2005 

May 30, 2006 

October 30, 2006 

March 23, 2007 

In entering the Management Agreement BOD FAC, Exhibit 1. 
retained counsel, Vernon E. Leverty, Esq. of 
Reno, Nevada. 
A majority of directors were present at the L&C FAC, Exhibit 8. 
Annual Meeting, and counsel for L&C including, 
Ms. Connie Akridae and Mr. Curtis Sitterson. 
A majority of directors were present at the L&C FAC, Exhibit 9. 
board meeting along with L&C's counsel. At the 
meeting the BOD received reports and took 
affirmative actions regarding premium rate 
reductions, and claims handlinq. 
All directors were present at the L&C audit FAC, Exhibit 10. 
committee meeting, in which the BOD received 
and approved the audit prepared by outside 
auditors Marcum & Khegman. 
All directors were present at the L&C board FAC, Exhibit 11. 
meeting, in which they were presented a number 
of reports and discussed a number of issues, 
including clarifying the calculation of the profit 
comm1ss1on component of the Uni-Ter 
Management Aareement. 
In addition to holding the annual meeting, the FAC, Exhibit 12. 
board met in which all directors and counsel 
attended. The BOD were presented with various 
financial reports and discussed various issues 
including reinsurance, underwriting, marketing 
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and the DOl's examination report for 2003-2005. 
October 12, 2007 All directors were present at the board meeting, FAC, Exhibit 13. 

including counsel. The BOD received various 
reports and based on the recommendation of 
L&C's actuary, reduced IBNR by $934,000. 

January 10, 2008 All directors were present at the board meeting in FAC, Exhibit 14. 
which the BOD was presented with various 

April 24, 2008 

December 
2008, 
December 
2009, 
May 21, 2010, 

November 
2010 

May 4-5, 2011 

September 
2011 

10, 

reports. In an attempt to increase policies, the 
BOD discussed creating an in-house retail 
agency. 
All directors were present for the board meeting FAC, Exhibit 15. 
in which various reports were presented to the 
BOD and a discussion of the 2007 financials. 
A majority of directors attended the annual FAC, Exhibit 16. 
meetinq. 

2, A majority of directors, including counsel FAC, Exhibit 17 
attended the annual meeting. 

10, 

All directors attended the board meeting, FAC, Exhibit 18. 
including counsel. The BOD reviewed and 
executed the Conflicts of Interest Statements for 
2010. The BOD was presented with various 
reports, including but not limited to the audited 
financials prepared by outside auditor Johnson 
Lambert & Co. LLP, the quarterly financials, the 
status of claims, risk management, retention of 
D&O insurance and marketing. 
All directors attended the board meeting in which FAC, Exhibit 19. 
various reports were presented to the BOD in 
which the BOD affirmatively increased certain 
agents' commissions to increase the sale of 
policies and discussed the terms of Uni-Ter's 
Management Agreement. 
All directors attended the board meeting in which FAC, Exhibit 20. 
various reports were presented to the BOD, the 
Conflicts of Interest statement was executed, and 
other matters were discussed, including Sophia 
Palmer. 

7, The BOD had approved the retention of Praxis FAC, Exhibit 6. 
Consulting to perform a review of the claims 
process and reserve methodology. The Praxis 
Report stated that it was retained to "review and 
comment on the current administrative practices 
and procedures in place as well as to review and 
comment on the reserving methodology." It 
further stated that although this report was based 
on a sampling of claims, "Praxis feels that the 
observations and recommendations contained in 
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September 
2011, 

this report accurately reflect the claims handling." 
21, All directors were present at the board meeting in FAC, Exhibit 21. 

which various reports were presented to the 
BOD. 

The reality is that BOD acted with the minimum slight degree of care. BOD 

retained counsel who had some involvement in the formation of L&C and Uni-Ter's 

Management Agreement. Plaintiff has provided no factual allegation to support its 

conclusory claim that BOD placed undue reliance on Uni-Ter. 

The BOD received reports and even questioned reports and recommendations 

throughout the life of L&C. This was not a case of the BOD rubber stamping all 

recommendations made by Uni-Ter. On the contrary, there were discussions and there 

were votes tabled for further information and discussion. Outside audits were 

conducted by various auditors. BOD questioned and reviewed Uni-Ter's compensation 

schedule. The BOD was concerned with growth, marketing and increasing 

policyholders to share risk, as exemplified in the board meeting minutes. There were 

consistent discussions of different areas for L&C to expand to diversify, for example, 

with the creation of in-house agents. Insofar as Plaintiff claims that BOD should not 

have accepted the multi-operators into L&C because it deviated from the original 

business model, that is not an example of gross negligence, but an example of how the 

BOD was willing to take risks in order to facilitate growth and diversification. 

Plaintiff takes issue with whether BOD took sufficient efforts to verify the 

accuracy of the reporting, but does not acknowledge that retention of two separate 

auditors of claims are an example of checking Uni-Ter reports and recommendations. 

Plaintiff takes issue with the use of sample data, when it has provided no evidence of 

why a sample would be insufficient or consideration of the fact that there is a cost 

benefit in using sample data. Further, Plaintiff has provided no factual allegations that 

support that BOD should not have relied on these reports from L&C's outside auditors. 

Ultimately, BOD retains professionals to provide expert advice. BOD is not 
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charged with the duty of having specialized knowledge and is certainly not charged with 

guaranteeing the success of the corporation. BOD is only required to act in good faith 

and on an informed basis, which is exactly what the exhibits to Plaintiff's First Amended 

Complaint and the factual allegations show. 

C. Plaintiff's Claims are Barred by the Statute of Limitations 

Plaintiff's claims should have been brought by September 2014.6 

NRS 11.220 is the catch-all statute of limitation. Siragusa v. Brown, 114 Nev. 

1384, 1391 (1998). The statute states that, "an action for relief, not hereinbefore 

provided for, must be commenced within 4 years after the cause of action shall have 

accrued." The date of accrual has been previously interpreted as the date of injury, not 

the date of discovery. Siragusa, 114 Nev at 1392. 

In this case, although conclusory, Plaintiff alleges that as early as 2004, the BOD 

placed an undue reliance on Uni-Ter and failed to exercise even slight diligence or care 

in verifying or correcting the misinformation provided by Uni-Ter. FAC at 1J 34. 

According to Plaintiff, an example of this failure to exercise slight diligence was in the 

acceptance of the multi-site operators and Sophia Palmer into the risk retention group in 

2009.7 See id. at 1J1l 55-60. Plaintiff alleges that the BOD should have known of the 

mismanagement when it had to reprimand the BOD for failing to submit a Conflict of 

Interest Statement pursuant to NAC 694C. Id. at 1J 57. These alleged bad acts 

culminated in September 2010, when the Division of Insurance had to send the BOD a 

letter regarding L&C's deteriorating financial condition and requiring a corrective action 

plan. Id. at 1J1l 77-88. According to Plaintiff, significant losses occurred between 2009-

2011. Id. at 1J 82. According to Plaintiff, the BOD could not rely on anything presented 

6 The Court has already determined that deepening the insolvency could not stand on its own but as a 
collateral claim to gross negligence. See Transcript of January 27, 2016 hearing attached hereto as 
Exhibit A. 

7 This argument was not brought in Defendants' first Motion to Dismiss because Plaintiff omitted the 
allegation about the BOD placing undue reliance on Uni-Ter as early as 2004, or that the cause of L&C's 
financial demise was because of acts that occurred in 2009. Additionally, Plaintiff omitted any fact that it 
was on notice of L&C's dire financial condition as early as September 2010. 
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by Uni-Ter thereafter because of the damage that already occurred as a result of the 

acceptance of the multi-site operators in 2009. See id. at 41185. 

Given Plaintiff's own allegations, the injury occurred in 2009 when the BOD 

accepted multi-state operators and Sophia Palmer into the risk retention group without 

adequate information. The Division of Insurance actually discovered these injuries in 

September 2010. Therefore, any claim for gross negligence against the BOD should 

have been filed at the very least by 2013, but definitely no later than September 2014. 

Because the Complaint was filed on December 23, 2014, it was untimely and it should 

be dismissed. 

IV. CONCLUSION 

Although L & C ultimately filed and was placed in receivership, the board of 

directors did not cause its demise. Board of directors are not required to be omniscient 

or guarantors of a corporation. They are protected by the statute of limitations and the 

business judgment rule. Based on the allegations set forth regarding Lewis & Clark's 

demise, the Complaint in this case should have been filed no later than September 

2014. Because it was filed in December 2014, it was untimely, and the claims against 

the Board of directors should be dismissed due to the passing of the statute of 

limitations. Alternatively, this Court should grant the Motion to Dismiss because Plaintiff 

has still failed to state factual allegations to support a claim for gross negligence. 

\\\ 

\\\ 

\\\ 
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Based on the foregoing, Defendants ROBERT CHUR, STEVE FOGG, MARK 

GARBER, CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF 

MARSHALL, and ERIC STICKELS respectfully request this Court dismiss Plaintiff's 

Complaint, as it relates to them, specifically Plaintiff's First and Second Causes of 

Action. 

DATED this_\_~-- day of April, 2016. 

By: 

LIPSON, NEILSON, COLE, SETLZTER & 
GARIN, P.C. 

Joseph P. Garin, Esq. (Bar No. 6653) 
Angela T. Nakamura Ochoa, Esq. (Bar No. 10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89148 

Attorneys for Defendants/Third-Party 
Plaintiffs Robert Chur, Steve Fogg, 
Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, 
Jeff Marshall, and Eric Stickels 
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James L. Wadhams, Esq. 
Karl L. Nielson, Esq. 
Brenoch, Wirthlin, Esq . 
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George F. Ogilvie Ill, Esq. 
James W. Bradshaw, Esq. 
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EIGHTH JUDICIAL DISTRICT COURT 
CIVIL/CRIMINAL DIVISION 
CLARK COUNTY, NEVADA 

CLERK OF THE COURT 

6 COMMISSIONER OF INSURANCE 
FOR THE STATE OF NEVADA AS 

) CASE NO. A-14-711535 
) 

7 RECEIVER OF LEWIS AND CLARK, ) DEPT. NO. XXVll 
) 

8 Plaintiff, ) 
) 

9 vs. ) 
) 

10 ROBERT CHUR, et al, ) 
) 

11 Defendants. ) 
~~~~~~~~~~~~~~-) 

12 

13 

14 

BEFORE THE HONORABLE NANCY ALLF, DISTRICT COURT JUDGE 

WEDNESDAY, JANUARY 27, 2016 

TRANSCRIPT RE: 
15 DEFENDANTS ROBERT CHUR, STEVE FOGG, MARK GARBER, 

CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, 
16 JEFF MARSHALL AND ERIC STICKELS' MOTION TO DISMISS 

17 APPEARANCES: 

18 For the Plaintiff: 

19 
For Defendants U.S. RE Corporation, 

20 Uni-Ter Underwriting Management Corp., 

BRENOCH R. WIRTHLIN, ESQ. 
KARL L. NIELSON, ESQ. 

and Uni-Ter Claims Services Corp.: GEORGE F. OGILVIE, Ill, ESQ. 
21 

For Defendants Robert Chur, Steve Fogg, 
22 Mark Garber, Carol Harter, Robert Hurlbut, 

Barbara Lumpkin, Jeff Marshall, and 
23 Eric Stickels: ANGELA NAKAMURA OCHOA, ESQ. 

24 
RECORDED BY: Traci Rawlinson, Court Recorder 
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J CLARK COUNTY, NEVADA WEDNESDAY, JANUARY 27, 2016 

2 PROCEEDINGS 

3 (PROCEEDINGS BEGAN AT 10:01:30 A.M.) 

4 THE COURT: Calling the case of Commissioner of Insurance versus Chur. 

5 MR. NIELSON: Good morning, Your Honor. Karl Nielson and Brenoch 

6 Wirthlin on behalf of the plaintiff. 

7 THE COURT: Thank you. 

8 MS. OCHOA: Good morning, Your Honor. Angela Ochoa on behalf of Robert 

9 Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, 

10 Jeff Marshall and Eric Stickels, who I'll call the board of director defendants. 

11 THE COURT: Thank you. 

12 MR. OGILVIE: Good morning, Your Honor. George Ogilvie on behalf of 

13 U.S. RE Corporation and the Uni-Ter defendants. 

14 THE COURT: Thank you all. This is the board of directors defendants' 

15 motion to dismiss the first and second causes of action for gross negligence and 

16 for a deepening of the insolvency. 

17 Ms. Ochoa. 

18 MS. OCHOA: Yes, Your Honor. This is my motion to dismiss, and it's not 

19 based on an assertion of the business judgment rule. I'm asking for the Court to 

20 dismiss this case because under NRS 78.138(7) directors and officers cannot be 

21 personally liable for anything less than a breach of fiduciary duty arising out of an 

22 intentional, fraudulent or knowing violation of the law. None of those allegations are 

23 presented within the complaint as against my clients. So that's the basis. That's 

24 the gist and that's why we want it dismissed. 

2 
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I Alternatively, this Court can also dismiss this case because of the 

2 plaintiff's failure to state a claim. Now, the standard is to accept all factual 

3 allegations as true, but the Court can dismiss conclusory statements. And in this 

4 case there's no doubt there's a lot of factual allegations, but they all support that 

5 my clients acted, they tried to be informed, and they took immediate action upon 

6 knowing or having been informed that in September of 2011 the corporation was 

7 in financial straits. So we think there's another basis to dismiss this case. 

8 Finally, at the very least we ask that this Court dismiss the claim for 

9 deepening insolvency. It just has not been recognized in the state of Nevada. 

10 THE COURT: Thank you, Ms. Ochoa. 

J 1 Mr. Ogilvie, do you have anything to add? 

12 MR. OGILVIE: No, Your Honor. 

13 THE COURT: All right. Plaintiff, your opposition, please. 

14 MR. WIRTHLIN: Thank you, Your Honor. Your Honor, may I use the 

15 lectern? 

16 THE COURT: Of course. 

17 MR. WIRTHLIN: Your Honor, I'm happy to address any questions the Court 

18 has at any time. I'll just start very briefly. I believe that the key statute here is 

19 NRS 78.138. That's the business judgment rule that the Nevada Supreme Court 

20 has codified at that statute. There's really -- the two claims that are at issue are 

21 the gross negligence and deepening of the insolvency. On gross negligence the 

22 Nevada Supreme Court in Shoen that we cited has very clearly delineated what 

23 the business judgment rule covers and what it doesn't. And I think that the critical 

24 understanding for -- with respect to the defendants, individual defendants' arguments 

3 
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is that what they're really doing is confusing the separate duties that they have 

to the company, the duty of care and the duty of loyalty. And if you look at the 

Shoen language, the court very clearly points that out. And they -- I don't know, 

I think it was just inadvertent in their motion and reply, left out the key distinction 

there. 

If we look at that paragraph that we cited, it's 640 in Shoen; 122 Nev. 

640. The Court says: "And directors and officers may only be found personally 

liable for breaching their fiduciary duty of loyalty if that breach involves intentional 

misconduct, fraud, or a knowing violation of the law." And that's true, but the issue 

here is the duty of care, which is a separate duty. And the preceding sentence the 

court says very clearly, quote: "With regard to the duty of care, the business 

judgment rule does not protect the gross negligence of uninformed directors and 

officers." So those are two separate duties. It's true, as the Shoen court pointed 

out, that some type of allegation of fraud must be alleged for breach of the duty 

of loyalty, but a number of -- a director or officer could potentially be loyal to a 

company without being properly informed, and that would be a violation of a duty 

of care and that's really is what is at issue here is a duty of care. We're alleging 

through multiple paragraphs and allegations that the directors and officers were 

not properly informed. 

And in fact, the individual defendants really cite only Section 7 as 

kind of an exclusion and assert that that's the business judgment rule or that's the 

provision they're relying on. The business judgment rule really is the entire section, 

though, and that's critical to note because Section 2 provides that, quote: "A 

director or officer is not entitled to rely on such information, opinions, reports, books 

4 
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of account or statements if the director or officer has knowledge concerning the 

matter in question that would cause reliance thereon to be unwarranted." That's 

really the genesis, the basis of our complaint against them. They knew, they had 

information that what they were receiving wasn't accurate or complete, and yet did 

not properly inform themselves going forward. That's consistent with Delaware law, 

which much of Nevada case law is obviously based on. And we cited the Dodgers 

case, Los Angeles Dodgers, 457 B.R. 308, where the court says the business 

judgment rule will govern unless the opposing party can show one of the four 

elements, one of which is the directors were uninformed; another is grossly 

negligent. And that's really what the Shoen court was delineating in this case. 

As far as the allegations, we go through it in some detail in our 

opposition, but obviously paragraphs 162, 63, 64, we talk about several instances 

in which the requisite diligence was not shown. The directors and officers knew 

that they were not receiving information, requested further information, didn't receive 

it; failed to inform themselves. That's really the basis for that claim for relief. 

With respect to the deepening of the insolvency claim, that is a 

recognized claim in Nevada. The district court chief judge, Judge Pro, held that 

a trustee had standing to pursue those claims. Now, in their reply the individual 

defendants try to distinguish that case, saying that the court was only recognizing 

that as a claim or rather a measure of damages. That's inaccurate. The language 

actually of that case, and we cite to that, it's 319 B.R. 216. The court talks about 

the counts that allege acts and omissions that caused damages by permitting the 

effective date accounting to prolong the corporation's life. And the court said 

specifically, and I'm quoting here: "Accordingly, the trustee has standing to pursue 

5 
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I these claims." 

2 In doing that, Judge Pro cites to Lafferty, which the defendants actually 

3 cite in their motion, as recognizing it as a separate claim. And there is a distinction 

4 between those. They're not superfluous. Gross negligence can exist without a 

5 deepening of the insolvency. But as the case law that we cited makes clear, 

6 deepening of the insolvency is itself a separate and distinct claim for relief, and we 

7 have alleged that. It is a recognized claim in Nevada. We would as that the motion 

8 to dismiss be denied. 

9 THE COURT: Thank you, Mr. Wirthlin. 

10 Ms. Ochoa. 

11 MS. OCHOA: Several issues, Your Honor. NRS 78.138(7) is not the 

12 business judgment rule. It's separate and apart. You have to show a breach of 

13 fiduciary duty arising out of an intentional or fraudulent act or a knowing violation 

14 of the law. That is the threshold. In Shoen, that was not an issue. They were 

15 not looking at the validity of that limited liability provision. They were not even 

16 contesting it. The issue was what did the plaintiff have to do with respect to 

17 pleading futility in a derivative claim. They were not talking about this statute that 

18 I'm trying to have this case dismissed under, so I don't think Shoen is applicable. 

I 9 You know, I gave the history of this statute and it shows, you know, 

20 in 2001 people considered NRS 78.138 a codification of the business judgment rule. 

21 But thereafter this limited liability provision was provided, which all of the Nevada 

22 Legislature understood they wanted to give more protections to board of directors 

23 and officers, more than whatever the business judgment rule had. They wanted to 

24 provide more so people would bring their businesses here. And so that's why this 
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1 is separate from that business judgment rule. And I think this Court has a basis 

2 to dismiss it under that basis -- under that statute. 

3 Finally, I think they're reading In re Agribiotech wrong. You know, first 

4 of all, it was a case by a bankruptcy judge or by Judge Pro in a bankruptcy case. 

5 THE COURT: It was an appeal. And frankly, I was a lawyer involved in the 

6 case years ago. So, go ahead. 

7 MS. OCHOA: Right. And it's about -- it's against accountants, it's not against 

8 a board of directors, so I don't think it's applicable. 

9 THE COURT: Well, it deals with the same allegations, though, made in the 

10 gross negligence cause of action here, the same type of inattention, infrequency of 

11 reporting. So, but I hate to cut you off. 

12 MS. OCHOA: Right. So either way, I don't think it's applicable. But I think 

13 that the Court does have a basis to dismiss it under the Subsection 7 of NRS 78.138. 

14 THE COURT: Thank you, both. This is the defendant -- rather than reciting 

15 the members, it is basically the board of directors' motion to dismiss the receiver's 

16 first two causes of action for gross negligence and for a deepening of the 

17 insolvency. The motion will be granted in part and denied in part as follows. 

18 With regard to the motion to dismiss the first cause of action for gross 

19 negligence, the motion is granted but with leave to amend for the reason that when 

20 I first reviewed the complaint and certainly, you know, there are factual allegations 

21 that would support a negligence cause of action, but I don't see where it's kicked 

22 up into the gross negligence. The business judgment rule is applicable. Intentional 

23 conduct would have to be pied in order to proceed on that gross negligence cause 

24 of action. Just the infrequency of board meetings, the change of position from 2007 
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J to 2009, the failure to record the computation of profit commissions in October 2010, 

2 those are negligence causes of action but it's not sufficiently pied to be pied as 

3 gross negligence. So it will be dismissed with leave to amend. 

4 With regard to the second cause of action for the deepening of the 

5 insolvency, I think it can exist as a collateral cause of action. I don't think it can 

6 stand on its own in Nevada. I find that the district court opinion by Judge Pro is 

7 persuasive authority. And the Nevada Supreme Court hasn't recognized but they 

8 also haven't said that that cause of action doesn't exist in the state of Nevada. So 

9 if the plaintiff chooses to -- if the plaintiff chooses to amend the first cause of action, 

10 then I will allow the second cause of action to continue. 

11 Ms. Ochoa, will you work with plaintiff's counsel to prepare an order? 

12 MS. OCHOA: I will, Your Honor. 

13 THE COURT: Very good. Mr. Ogilvie, do you wish to sign off on that? 

14 MR. OGILVIE: No, that's fine, Your Honor. Thank you. 

15 THE COURT: Very good. So approve as to form. Any questions? 

16 MR. WIRTHLIN: No, Your Honor. 

17 MS. OCHOA: Can we just put a date in which to amend by? 

18 THE COURT: Thirty days. 

19 MS. OCHOA: Okay, thank you. 

20 THE COURT: Thirty days from entry of the order. 

21 MS. OCHOA: Okay. 

22 THE COURT: Thank you both. 

23 MR. WIRTHLIN: Thank you, Your Honor. 

24 MR. OGILVIE: Your Honor, I have a collateral matter. 
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THE COURT: Yes? 

MR. OGILVIE: I filed a motion to associate counsel yesterday. 

THE COURT: I see that. 

MR. OGILVIE: And it's set for a hearing or decision on March 1st, which is 

after the February 25th hearing date of U.S. RE and Uni-Ter's motion to dismiss. 

I'd just like to advance that decision date so my --

THE COURT: In all business court cases I entertain orders shortening time. 

And very often we set these on chambers calendar, so if the matter was set on 

the court's -- it's on the chambers calendar March 1st. So if you ask for an order 

shortening time, I will be happy to grant it. If we know there's no opposition, I'll be 

happy to grant it. 

MR. OGILVIE: I'll work with counsel to see if there's any opposition and I'll 

inform the Court. 

THE COURT: Very good. 

MR. OGILVIE: Thank you. 

THE COURT: Thank you. 

MR. WIRTHLIN: Thank you, Your Honor. 

(PROCEEDINGS CONCLUDED AT 10:15 A.M.) 

* * * * * * 

ATTEST: I do hereby certify that I have truly and correctly transcribed the audio
video recording of this proceeding in the above-entitled case to the best of my ability. 

Liz Gare , Transcriber 
LGM Transcription Service 

9 

APP00036



APP00037



APP00038



APP00039



APP00040



APP00041



APP00042



APP00043



APP00044



APP00045



APP00046



APP00047



APP00048



APP00049



APP00050



APP00051



APP00052



APP00053



APP00054



APP00055



APP00056



APP00057



APP00058



APP00059



APP00060



APP00061



APP00062



APP00063



APP00064



APP00065



APP00066



APP00067



APP00068



APP00069



APP00070



APP00071



APP00072



APP00073



APP00074



APP00075



APP00076



APP00077



APP00078



APP00079



APP00080



APP00081



APP00082



APP00083



APP00084



APP00085



APP00086



APP00087



APP00088



APP00089



APP00090




